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APPRO\".\L, CO:\TRACT BET\\"EE:\ THE ST.\TE OF OHIO ,\:'\D S:\E.\D 
& Cm.lP:\:\Y, I:\C., JERSEY CITY, :\E\\. JERSEY, FOR CO:\STRCC
TJOX OF BOOK STACKS FOR :\!USEU:\[ :\:\D LIBR.\RY, OHIO 
STATE ARCHAEOLOGICAL AXD HISTORTC.\L SOCIETY. COLU:\1-
BUS, OHIO, AT A:\ EXPENDITURE OF $8,583.50--SURETY BOXD 
EXECUTED BY THE FIDEL1TY A:\D DEPOSIT CO:\!P,\:\'Y OF 
:.\fARYLAND. 

CoLr::-.lliCS, OH!o, December 20, 192R 

Hox. RJCH.\RD T. \\'JsDA, Superhztclldcllt of Public TVorks, Columbus, Ohio. 
DEAR SIR :--You ha\·e submitted for my approyal a contract between the State 

of Ohio, acting by the Department of Public \\' orks, for The Ohio State .-\rchacolog
ical and Historical Society, Columbus, Ohio, and Snead and Company, Inc., Jersey 
City, :\ew Jersey. This contract covers the construction and completion of all 
work included under the title of Base Bid, Alternate :\o. 1, and Substitution 
Alternate stated on Form of Proposal, as indicated on the drawings and mentioned 
in the specifications for Book Stacks Contract for Additions to :.\Iuset:m and 
Library Building and Equipment, Columbus, Ohio, and calls for an expenditure of 
Eight thousand five hundred eight-three and 50/IOOths dollars ($8,583.50). 

You have submitted the certificate of the Director of Finance to the effect that 
there are unencumbered balances legally appropriated in a sum sufficient to cover 
the obligations of the contract You have also furni>hed evidence to the effect 
that the corisent and approval of the Controlling Board to the expenditure have 
been obtained as required by Section 12 of House Bill :\o. 502 of the 87th General 
Assembly. Jn addition you have submitted a contract bond, upon which The 
Fidelity and Deposit Company of :\Jaryland appears as surety, sufficient to co\'er 
the amount of the contract. 

You have further submitted evidence indicating that plans were properly pre
pared and approved, notice to bidders was properly given, bids tabulated as re
quired by law and the contract duly awarded. Also it appears that the laws relat
ing to the status of surety companies and the workmen's compensation have been 
complied with. 

Finding said contract and bond in proper legal form, I have this day noted 
my approval thereon and return the same herewith to you, together with all other 
data submitted in this connection. 

3044. 

Respectfully, 
Enw ARD C. TcRNER, 

Aitor11cy Gc11cral. 

LEGAL COUXSEL-COUXTY CO:.\L\IISSIOXERS-AUTHORITY TO E:\1-
PLOY SAID COU~SEL TO ASSIST PROSECUTIXG ATTOR:\EY IX 
CIVIL ·cASES 0:\LY UNDER SECTIO:\ 2412, GEXER.\L CODE
PROVISlOXS FOR J:\ CRI:.\IIXAL CASES :\OTED. 
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SYLLABUS: 
Section 2412 of the Ge~zcral Code docs not authori::c the employ11wzt of attor

lll:ys to assist the prosecuti11g attonzey in criminal cases, irrespecti'iie of the court 
ilz which such a case is pel!ding. Employment of such attorncj'S in criminal cases 
bei11g prosecuted in the Court of Commo11 Pleas and Court of Appeals is pro·l!idcd 
for i11 Sectio11 13562 of tire General Code. 

CoLC:\!IlL"S, OHio, December 20, 1928. 

Bureau of luspcction and Supervisioll of Public Offices, Columbus, Ohio. 
GENTLE:\! EN:-Your· recent communication reads: 

"Under the provisions of Section 2412, General Code, may the county 
commissioners when authorized by the Common Pleas Court employ attor
neys to assist the prosecuting attorney in a criminal case which is pending 
on an appeal in the Court of Appeals or in the Supreme Court? 

\Ve have your Opinion ~o. 2849 to the effect that the Common Pleas 
Court is without authority to employ attorneys to assist the prosecuting 
attorney in the Court of Appeals or Supreme Court and it now appears that 
the employment in question was made under the provisions of Section 2412, 
General Code, hence this additional question." 

In my Opinion Xo. 2849, issued to your department on Xovember 9, 1928, it 
was held, as disclosed by the syllabus: 

"l. A board of county commissioners of a county has no authority 
to allow compensatic.n to attorneys for services rendered by them by way 
of assistance to the prosecuting attornty in the presentation and argument 
of a criminal case pending on proceedings in error in the Court of Appeals 
unless such attorneys have been appointed for said purpose by the Court 
of Appeals and the compensation has been approved by said court in the 
manner provided by Section 13562, General Code; and the payment of such 
compensation out of the county treasury on the allowance of the county 
commissioners without such appointment and approval by the Court of 
Appeals is illegal. 

2. There is no statutory provision authorizing the appointment of attor
neys to assist the prosecuting attorney of a county in the presentation and 
argument of a criminal case pending on proceedings in error in the Supreme 
Court; the hoard of county commissioners of the county in which such 
criminal case originated is without authority to allow compensation to at
torneys for such sen·ices, and the payment of the same out of the county 
treasury 011 such allowance is illegal." 

In said opinion it was pointed out that there is no authority authorizing the 
county commissioners to employ an assistant prosecuting attorney in a criminal case 
pending in the Supreme Court. 

Section 2412 of the General Code, to which you refer, provides: 

'·1 f it deems it for th~ bc~t interests of the county, the common pleas 
court, upon the application of the prosecuting attorney and the board of 
county commissioners, may authorize the board of county commi~sioners 
to employ legal counsel temporarily to assist the prosecuting attorney, tlw 
uoard of county commissioners or any other CO\mty uoard or ollicer, in anv 
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matter of public business coming before such board or officer, and in the 
prosecution or defense of any acticn or proceeding in which such county 
board or officer is a party or has an interest in its official capacity." 

J n analyzing the proYisions of Section 2412 of the General Code, it will readily 
appear that this section relates to ci,·il cases as distingubhecl from criminal cases. 
The language expressly authorizes the board of county commissioners to employ 
legal counsel to assist the prosecuting attorney in any lllatter of public business 
coming before such board or officers and in the prosecution or defense of any 
action or proceeding in which such county board or officer is a party or has an 
interest in their official capacity. It is fundamental that the county is not a party 
to a criminal action. In criminal cases the State of Ohio is the party plaintiff and 
not the county or any officials thereof. Section 13562 of the General Code. referred 
to in my Opinion Xo. 2849, supra, furnishes the authority for the employment of 
legal counsel to assist prosecuting attorneys in criminal cases. lt is helie,·ed that 
Section 2412, supra, in its present form do<.s not include within its terms the 
power to employ counsel to assist the prosecutor in criminal cases. 

In the case of Irctou ct a/. vs. State ex rei .. 21 Ohio Circuit, 412, the court had 
under consideration Section 845 of the Re,·ised Statutes of Ohio. This section was 
later subdivided into a number of other sections, including Section 2412 of the 
General Code. (See Opinions of the Attorney General for 1916, Volume II, page 
1416.) However, in the case of Irctoll ct a/. vs. State ex rei .. supra, the court in
dicated that this section related to employment of such counsel for the benefit 0f 
the commissioners and not for other duties. lt is pointed uut in said opinion that 
the primary duties of a prosecuting attorney "arc of a criminal nature" and that the 
duties of the commissioners arc of a "civil nature.'' In other words, it clearly ap
pears from said case to be the opinion of the court that Section 845, Revised 
Statues, supra, did not relate to criminal actions. \Vhile the section has under
gone some changes it is not believed the said changes would affect the situation in 
so far as your question is concerned. 

In an opinion of the Attorney General, found in the Opinions of the Attorney 
General for 1919, Volume J, page 29, while not expressly so held, it is indicated 
that Section 2412, supra, relates to the employment of counsel to assist the prosecu
tor only in civil actions. 

In view of the foregoing, you are specifically advised that Section 2412 af the 
General Code does not authorize the employment of attorneys to assist the prose
cuting atrorney in criminal cases, irrespecti,·e of the court in which such a case is 
pending. Employment of such attorneys in criminal cases being prosecut~d in the 
Court of Common Pleas and Court of Appeals is proYidecl for in Section 13562 of 
the General Code. 

Respectfully, 
EDWARD c. TCRl\'ER, 

A ttomc;y Ge11era/. 
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COUXTY C0:\1:\JJSSIOXERS-COXSTRUCTIOX OF Cl:\'DER TRAIXING 
TRACK OX GROUXDS OF COUXTY AGRlCULTL'RAL SOCIETY
COST PAY:\BLE FlW:\1 GE:\'ER.\L FCXD-SUB:\liSSlO:\ TO VOTERS 
:\!AXDATORY WHEX :\X:\'U.\L .\PPROPRl:\TlOX FOR DlrRO\'E
:\lEXT EXCEEDS $10.000.00. 


