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Blain for the improvement. of the Ohio State library room,
the library commissioners, with the written consent of the
governor, auditor of state and the secretary of state, have
the power to employ upon the work contracted, additional
force and supply the nccessary material, etc., as provided in
the twelfth section of the act of April 3, 1873 (Laws, p.
106), but whether they should exercise that power rests in
their sound discretion. - '
Very respectfully,
JOHN LITTLE,
Attorney (General.

COUNTY COMMISSIONERS; COMPENSATION OF,
HOW PAID.

The State of Ohio,
Attorney General's Office,
Columbus, Noveruber 30, 1875.

J. L. Vallandigham, Esq., Prosecuting Attorney, Hamilton,

Ohio: :

Dear Sir:—In answer to vours of yvesterday I have to
say, that under the act of March 30, 1875 (Laws, pp. 169,
170), county commissioners cannot properly be paid their
per diem wmileages, etc., until the same shall have been cer-
tified to by the prosecuting attorney of the proper county
and approved by the probate judge thereof. :

Very respectfully,
JOHN LITTLE,
Attorney General.
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COUNTY COMMISSIONERS CANNOT FURNISH ‘
OIFICES FOR PROSECUTING ATTORNLYS.
. {
The State of Ohio, -
Attorney General's Officg
Columbus, December 1q

E. J. Duer, Esq., Prosceuting Attornex, Millersburg, Ohio:

Diar Sir:—This in answer to yours of the 8th instant:
County comnussioners have no warrant or authority in law
to rent or provide at public expense offices {or prosecuting
attorneys.

Yours, ctc..
JOHN LUTTLLE,
Attorney General. _

_—--"--.-F‘

HARRIES GUARDS; PAYMENT OF.

The State of Ohio
Attorney General's (Rf
Columbus, January

General James O. Amos, Adjutant Generai: :

Str :—In answer to vour communication of the 22d ult.
I have to say: -

That under the circumstances detailed, the account for
the per dicm of members of the Harries Guards, Ohio Na-
tional Guards, for September 1 and 2, 1875, should be ap-
proved and paid out of the State treasury, when an appro-
priation shall be made for the-purpose. ’ :

Very respectfully,
JOHN LITTLE,
Attornev General.
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EQUALIZATION OF RAILROAD FROPERTY FOR
TAXATION.

The State of Olno,
Attorney General's Office,
Columbus, January 12, 1876.
Hon. James Williams, Auditor of State: ’

Sik:—The words “such property™ in the fifth section of
the railroad tax law of May 1, 1862 (S. & S.. 767), embrace
“road hed, water and wood stations, and such other realty
as is necessary to the daily runuing operations of the road.”
All of such realty. should be “distributed.”” What buildings -
and lands are thus necessary is a question of fact which
neither of us perhaps has the means of determuining. The
determination is left, I should sav, in the first mstance, to
the board of county auditors in the light of the facts which
the fourth section gives them authority to obtain. The pre-
sumption is that officers do their duty. If any board, there-

" fore, “distribute’’ given realty, it is to be presumed to be of
the description named. Though this presumption might not
be conclusive in the courts, it should not, in my opinion, bz
disturbed by the auditor of state, particularly after confirm-
atory action by the State hoard of equalization.

It follows that you should not advise the aunditor of
Franklin County to depart from the action of board of
county auditors respecting the C. & H. V. R. R.

Very respectfully,
JOHN LITTLE, ™

Attorney General.
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The General Assembly Has Power 1o Levy a Special Tav
Upon Dogs.

THE GENERAL ASSEMBLY HAS POWER TO LEVY *
A SPECIAL TAX UPON DOGS.

The State of Ohio,
Attorney General's Office, '
Columbus, February 4; 1870.

Hon. Charles H. Grosvenor, Speaker of the House of Rep-
resentatives: ' '

Sir:—] have the honor to acknowledge the receipt of
House Resolution No, 36, which reads as follows: “Re-
solved, that the attorney general is hereby respectfully re-
quested to transmit to this House, at his earlicst convenience,
his opinion as to whether the Legislature can constitutionally
enact a law levying a special tax upon dogs ;" and to submit
the following i answer thereto:

The power to determine the purposes, extent, objects,
and manner of taxation is a legislative one. ‘

Under the general grant, in section 1, article 2, of the
constitution, unrestricted by other provisions, the General
Assembly would have unlimited legislative authority, and
unquestionably, could make a law to levy a special tax upon,
or prescribe a penalty for the keeping of dogs.

The question, then, is presented, whether there be such
a limitation upon this grant of legislative power as to pre-
vent the enactment of such a law. If there be any, it is
contained in the following language from section 2, article
12 of that instrument, to-wit: “Laws shall be passed taxing,
by a uniform rule, all moneys, credits, investments in bonds,
stocks, joint stock companies, or otherwise; and, also, all
real and personal property, according to its true value in
money.” ‘

And is.the limitation to be found here? )

Clearly not, unless dogs are “property” within the
meaning of the term as used. For “an express direction to
impose a tax on all property by a uniform rule does not nec-
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essarily exclude taxation upon that which is not property,
or cover the whole ground included within the limits of the
taxing power.” (11th Qhio State, 340; also sth Ohio State,
589, and 13th Ohio State, 243.)

Property in a general sense, is the right or interest of
one in a thing. .It nsually, but. necessarily, has a money
value. Value, too, may exist aside from property. (3d
Ohio State, 7.) Thke term, however, is here used in its
more limited sense, and refers onlv to such property as has
a money value—"a true value in money.” Dogs are not of
that description of property. They lack the element of
money value, They are not among those domestic animals
which Blackstone declares to be ““absolute property.” and of
which he says: “The stealing and forcible abduction -of
such property as this, is also felony, for these are things of
intrinsic value, serving for ‘the food of man or else for the
uses of hushandry™ (2 Plackstone, 388). At common law
a dog could not be the subject of larceny because he had no
“intrinsic value.” (4 Blackstone, 236; 8 Sergeant and
Rawle, 571.) 1 do not sce that the law is different in Ohio;
it certainly is not as to dogs not listed for taxation.

The legislation of the State seems to recognize them
as not being property of value. The act providing for their
valuation for taxation significantly relieves the owner from
qualif¥mg to the return. Their destruction, when not listed
for taxation, etc., without compensation to owners, would
not have been authorized, 1 take it, especially in view of
the constitutional provision that “private property shall ever
be had inviolate,” if they had been regarded by the Legisla-
ture as “property™ haviag a “truc value in meney.”

Dogs, therefore, not being property within the meaning
of said section 2, and the power to tax what is not property
not being denied by said section (as said by Gholson. J., in
the case in r1th Ohio State), the General Assembly is not
limited to the “uniform rule” therein prescribed with respect
to their taxation, but may resort, under the general grant-of



JOHN LITTLE—1874-1878. 351

The General Assembly Has Power to Lew_;(.-: Special Tax

power, to any mode for the purpose it sees proper to adopt.

I would not be understood as saying that the power to
levy a special tax upon the keeping of dogs or to assess a
penalty against the owners thereof for a proper purpose,
binges upon the question whether dogs are property. It
will be observed that the language of the section quoted is,
“Laws shall be passed raring.” etc. “lt is settled by re-
peated decisions of this court,” says Brinkerhoff, J., in 18th
Qhio State, 242, “that the section of the constitution just
referred to is only applicable to, and furnishes the govern-

"ing principle for, all laws levying taxes for the general reve-
nue, whether for state, county. township, or municipal cor-
porative purposes:” and it was there held that a special as-
cessment upon gas companies umposed by the act of April
6, 1866, was not @ tay for the purpose of general revenue,
and not unconstitutional. [t would seem to be the opinion
of the judge that inspection and license laws, imposing spe-
cial charges upon occupations and trades, would be upheld
on thé same grounds. And in the 8th Ohio State, 333. the
doctrine is announced by the court that “assessmcnts are not
embraced within the meaning of the word ‘taxing,” in the
sccond section of the twelfth article of the Coustitation.”

I feel quite sure, therefore, that a law imposing a spe-
cial assessment upon the keeping of dogs, not for the purpose
of general revenue, but to create a fund for examples where-
with to pay for their ravages, would not be in violation of
the coustitution, even if they should be held to be property
of value.

There is still another ground upon which such legisla-
tion would be sustained, namely: that it involves but the
legitimate exercisc of the police powers of the State. Uuder
them the State has the authority to protect its citizens in
their industrial pursuits, and preserve their property from
wanton destruction by whatever means may be necessary.
(See Cooley’s Constitutional Law, 573.)

In Indiana, wheré the constitution on the subject of
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taxation is similar to our own, it was held that “‘as a measure
of internal police, the Legislature has the power to encour-
age the rearing of sheep, and with that object in view, to
discourage the keeping of dogs, by assessing a penalty upon
the owner or keeper of the-latter,”™ and that such a penalty
is not a “rax” within the meaning of the constitution.
(Mitchell vs. Wilhams, z7th Indiana, 62.)

It neeeds scarcely be said that the action of the people
in voting down the proposed amendment authorizing a spe-
cial tax upon dogs, at the recent election, can have nothing
whatever to da with the interpretation of the constitution
as we find it. The amendment may have been rejected be-
cause it was thought to be superfluous. ~

Very respectfully,
JOHN LITTLE,
Attornev General.

[}

PROBATE JUDGE; COMMENCEMENT OF REGU-
LAR TERM OF.

The State of Ohio,
Attorney General's Office,
Columbus, February 4, 1876.

Byron Stilkwell, Esq.. Prosecuting Attorney. Ashlund, Qhio:
Dear Sir:—In answer to yours of the 2d inst., I have
to say: The regular term of a probate judge-elect begins
February g, succeeding his election.
Very respectfully,
JOHN LITTLE,
Attorney CGeneral.
P. S.—Please communicate the contents of this note to
Mr. Taylor, the judge-elect. whose letter I have on the same
subject. : I. L.
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RELIGIOUS LIBERTY IN THE OHIO PENITEN-
TIARY.

The State of Ohio,
Attorney General’s Office,
Columbus, February 4, 1870.

Colonel G. S. Tnmuis, Warden of Ohio Penitentiary:

 Sir:—I am in receipt of vour communication of the
31st ultimo, in which vou ask “if the word ‘person’ in the
‘Bill of Rights'—article 1, section 7. of the Constitution of
Ohio—includes ‘convicts m the Ohio Penitentiary, or is it
restricted to persons outside who have not forfeited their
rights by being convicted of crime:” also, “if a prisoner says
it is against the dictates of his conscience to attend any par-
ticular religicus services, would it be a violation of the.con-
stitution and faws of Ohio for me to compel his attend-
ance ?’

The portion of the section, ta which your inquiries re-
late, reads:

“All men have a natural and indefeasible right
to worship Almighty God according to the dictates
of their own conscience. No person shall be com-
pelled to attend. erect or support any place of wor-
ship, or maintain any form of worship, against his
consent ; and no.preference shall be given, by law,
to anv religious society ; nor shall any interference
with the rights of conscience be permitted.”

A prisoner should be accorded the rights and immunities
specified in said section, so far as consistent with a proper
and nécessar_\_- prison discipline. To the extent, if at all, that
their “curtailment’ is necessarv to such discipline, he may
be regarded as having put them in dbeyance by his crime,
for the time being. What discipline is necessary to a just
and orderly administration of the affairs of the penitentiary,

»
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the law must determine, and by its determination the execu-
tive officers of the prison must abide.
Very respectfully,
JOHN LITTLE,
Attorney General.

DISCHARGE OF PRISONERS WHEN NOT
BROUGHT TO TRIAL.

The State of Ohio,
Attorney General's Office,
Columbus, February 11, 1870.

G. F. Robinson, Esq.. Prosecuting Attorney, Ravenna, Ohio:
DEear Sir:—Yours of the roth received and contents
considered. I see no escape from the inflexible rule pro-
vided in the 161st section of the Criminal Code. There is
no exception to the right of the prisoner to be discharged
when not brought to trial before the end of the second term
after indictment, except the one named in the section, to-
wit: When the delay is occasioned by the prisoners’ appli-
cation. If it had been intended that the further exception,
specified in section 87, should obtain, it would have been

so provided. - -
I have called the attention of the chairman of the House

Judiciary Commiittee to the matter.
Very respectfully,
JOHN LITTLE,
Attorney General.
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AGRICULTURAL COLLEGE TRUSTEES CAN COM-
PROMISE CERTAIN LAND.

The State of ‘Ohio,
Attorney General’s Office,
Columbus, February 24, 1870.

Hon. Ralph Lute, Ironton, Ohio:

Sir:—In answer to your two communications—one of
the 14th, per Mr. Waddle, and the other of the 19th inst.,
both just received—I have to say:

1 think the Board of Trustees of the O. A. & M. Col-
lege may legally and properly adjust and compromise claims
as to odd lists and strips of land such as vou describe, where
the cost of appraisement, ete, would exceed the value
thereof. without having the same appraised.

Very respectfully,
JOHN LITTLE,
Attorney General.

EXTRA COMPENSATION TO CLERK OF HOUSE'
) OF REPRESENTATIVES.

Xenia, Ohio, April 11, 1876.

Hon. James Williams, Auditor of State, Columbus, Ohio:
Dear Sir :—Yours of vesterday at hand. You say Wil-
liams Leonard, Clerk of the House of Representatives, has
been voted by resolution 180 days’ pay “for bringing up the
recorded journal,” and has the Speaker’s certificate for the
same; and ask whether it should be paid in advance of the
work to be done. The Statute (S. & S., 696) provides that
the clerk of the House shall receive five dollars. per day “for
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cach day’s attendance during the session of the General As-
sembly ;" also, that he shall be entitled to the same compén-
sation per day after the adjournment “for making out in-
dexes to the recorded and printed journals,” and that he
shall be entitled to no “other allowance or compensationt for
services after the adiournment of the General Assembly, ¢.1-
cept as may be provided by law or resclution.” (S. & S., 697,
Sec. 3.) DBy imiplication thercfore the clerk may be allowed
by resolution other compensation for services than his per
diem. W hat that shall be or when it shall he paid, 1 should
say, depends upon the language of the resolution itself,
which is not .before me. The additional allowance is to be
made “as may be provided by ¥ * * resolution.

Under the statute as it formerly stood, the clerk was
allowed but the five dollars per day for any service per-
formed under resolution. (). L.. Vol. 62, pp. 12 and 35.)
This feature having been omitted in the present law, the
whole subject of additional allowance is left to the proper
house.

Yours, etc.,
JOHN LITTLE.
Attorney General.

PUBLICATION OF LEGAL ADVERTISEMENTS.

The State of Ohio,
Attornev General's Office,
Columbus, Ohio, May 4, 1876.

I. A. Pearson, Esq., Prosecuting Attorney, Woodsfield, O.:

Dear Str:—In yours of April 24th, you say there are
two newspapers published in Monroe County—“The Spirit
“of Democracy, Democratic, and the Monroe Democrat, In-
dependent;” and vou inquire whether certain matter, spec-
ified in section 2 of the act “To fix the price of legal ad-
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verting” (advertising), passed Marclr 25, 1876, should be
published in both. :

I think the publication should be in both. The require-
ment is that publication shall be in “tewo newspapers.” What
follows, to-wit: “one of each political party, if there be two
papers of different political principles,” etc., is directory as
to the mode of fulfilling the requirement.

The clause “if there be two papers of different political
principles,” etc., refers to and qualifies the phrase “one of
each political party,” and uot the preceding one—"shall be
published in two newspapers.”

It follows that if there were but two papers published in
a county and both were of the same political principles, pub-
lication must be made in each.
Very respectfully,
" JOHN LITTLE,
Attorney General.

.APPORTIONMENT OF RAILROAD PROPERTY
FOR TAXATION.

The State of Ohio, -
Attorney General's Office,
Columbus, May 4, 1876. .

~ To Auditor of State:

Sir:—All structures and vealty necessary for, or used
in the daily running of operations of the road, should be ap-
portioned. Realty and structures entirely disconnected with
the road and not used in connection with its operations for
storage or otherwise, I think should not be apportioned.

Very respectfully,
JOHN LITTLE,
Attornev General.
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EMPLOYMENT OF RELATIVES OF TRUSTEES IN
LUNATIC ASYLUMS.

The State of Ohio,
Attornev General's Office,
Columbus, May s, 1876.

Dr. Richard Gundry. Medical Superintendent Athens Asy-
lune, Athens, Oho:

Dear Sig:—Withont undertaking the difficnlt task of
defining what is meant by the phrase, “related by blood or
marriage,” used in section 11 of the act of March 27, 1876
(p. & of Laws), [ have to say in answer to yours of the
1gth ult.—too long unanswered :

First—"The daughters of a trustee’'s wife's brother”
come. in my jndgment, within the prohibition of the section ;
hut “‘the sister of a trustee’s son’s wife” does not.

Second—It is your duty to remove such employes as
the section forbids to be employed.

Third—The phrase “under the direction of the medical
superintendent and trustees,” qualifies the last clause in.
section -y, as well as the preceding ones. The steward. there-
fore, has no authority on his otwen inotion to employ and dis-
charge attendants. Under section 12, the medical superin-
tendent has such authority. He is the official and respon-
sible head of the institution. It cannot have - two.

Very respectfully,
- JOHN LITTLE,
Attorney General.
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FEES OF ATTORNEYS FOR DEFENDING INDI-
GENT PRISONERS.

The State of Ohio,
Attorney General's Office.
Columbus, June 30, 1876.
W S. Crowell, Esq.,” Prosecuting Alttorucy, Coshocton,
Ohio:
Dear Sir:—Absence from the city has prevented earlier
attention to vour conununication of the 22d instant. )
~In reply, I have now to say that, in my opinion, the
county conmmissioners can allow each attorney $1oo for his
services in defending a person on trial for homicide, if they
see proper so to do. The matter is discretionary with them.
Very respectfully,
JOHN LITTLE,
Attorney General.

FUGITIVES FROM JUSTICE: RENDITION OF;
RENDITION OF GEORGE W. BURDELL.
The State of Ohio,
Attorney General's Office,
Columbus, June 30, 18706.

Hon. R. B. Hayes, Governor:

Dear Sir :—I1 have examined Governor McCreary's let-
ter to vou under the <ate of June 23d, relative to the rendi-
tion, etc., of George W. Burdell, a fugitive from justice
from the State of Kentucky, and have to say in respect:
thereto: ) .

The action by and before Judge Goode, to which the
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letter refers, was had in pursuance of the act of March 23,'
1875, entitled, “An act to regulate the practice of the deliv-
ery of fugitives from justice when demanded by another
State or Territory (Ohio Laws, Vol. 72, p. 79).

It has been and is a question, in my mind, whether this
act can be supported in view of the legislation of Congress
upon the subject. Similar legislation in the State of Indi-
ana, however, has been upheld by the Supreme Court of that
State. It is hoped the question may be judicially determined’
here at no distant day. Dut while the act stands, there
seems to be no escape from the unexpected consequences of
its operation.

If in this case the evidence or matter found by Judge
Goode to be wanting -can-be supplied a new warrant can
issue and another arrest be made.

Very respectfully,
JOHN LITTLE,
Attorney General.

BELMONT COUNTY ROAD BONDS; ASSESSMENT
FOR.-UNPAID ONES.

The State of Ohio, .
Attorney General’s Office, -
Columbus, July 14, 1876.

Hon. James Williams, Auditor of State:

Sir :—In response to yours of vesterday and the inquiry
contained in the letter of the aunditor of Belmont County
addressed to me July 7 and referred to vou as pertaining
more especially to matters of vour office, I have to'say:

It seems that the county commissioners of Belmont
County in the vear 1868, commenced the construction of a
road ‘under the act entitled “An act. to authorize the county
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commissioners to construct roads on pétition of a majority
of land owners along and adjacent to the line of said road and
to repeal an act therein named,” and made what was sup-
posed to be the necessary assessments to redeem the bonds
issued in that behalf; but at the end of five years there re-
mained unpaid and unprovided for, bonds of such issue to’
the amount of some $8,000.

It further appears that the District Court of that
county, at its late term, in a proceeding in mandamus, in-
stituted by the holders of such unpaid bonds, directed a levy
to be made for the payment thereof without delay “‘accord-
ing to law.” ' -

The inquiry is, what is “according to law?” Shall the
“levy™ be upon the property of the éounty generally, upon
the lands within the “bounds of the road,” ar upon both?

My answer is, that the assessments for the redemption
of such bonds should be made upon the lands only within
the road limit heretofore assessed, according to the act of
May 1, 1871. (Ohio Laws, Vol. 68, page 110.}.

Very respectfully,
JOHIN LITTLE,
Attorney General.

GALLIPOLIS BOARD OF EDUCATION FAIL TO
ORGANIZE; DUTIES OF THE COUNTY COM-
MISSIONERS AND PROSECUTING ATTOR-
NEY IN RELATION THERETO.

The State of Ohio,
Attorney General's Office,
Columbus, July zo, 1876.

Ira Graham, Esq., Prosecuting Attorney, Pomeroy, Ohio:
Dear Sir:—Under the circumstances detailed in yours
of recent date, with respect to the board of education which
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Rendition Case of George M. Burdell.
refuses to organize, etc., a case 18 presented for the inter-
position of the county comnussioners. In case of ther
action. thev can onl_\: exercise the powers conferred by the
law in that behali.  (Sec. 39, School Law, Laws, 1875, p.
59.) They have no authority to remove the members-elect
of the board.

You should, m my opinion, in the meantime enforce the
penalty: preseribed by law (same section) against the ment-
bers “causing said failure.” :

Yours, ¢tc.,
JOHN LITTLL,
_. Attorney General.,

RENDITION CASE OF GEORGE W. BURDELL.

The State of Ohio,
Attorney General’s Office,
. Columbus, July 20, 1870.
To the Governor:

Sir:—In regard to the request of the governor of Ken-
tucky that “vou have the Burdell case immediately carriec
to the Supreme Court * ¥ so that what seems to be a
conflict between Stare and Congressional legislation may be
judicially determined,” 1 have to sav, that the record in that
case (if in fact any was made) would not be in shape to
carry the case to the Supreme Court.

I shall, in accordance with vour request, take the first
opportunity to have the question involved judicially deter-
mined.

Very respectfully,
JOHN LITTLE,
Attorney General.
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ERRORS IN ESTIMATES FOR CONSTRUCTION OF
PUBLIC BUILDINGS MAY BE CORRECTED.
The State of Ohio,
Attorney General's Office,
Columbus, August 4, 1870.
To the Governor: i
Str:—When clerical errors occur in estimates for the
construction of public buildings, and such errors are not
discovered till after the estimates are approved according
to law, I see no objection to the correction of such errors by
the sanction of the officers, approving at any time after the
discovery,
Very respectfully,
JOHN LITTLE,
Attorney General.

FEES OF JUSTICES AND CONSTAELES.

The State of Ohio,
Attorney General's Office,
Columbus, August 12, 1876.

J. E. Stephenson, Esq., Prosccuting Attorney, Chardon,

Ohio:

Dear Sir:—An answer to your favor of the 7th ultimo
has been unavoidably delayed until now.

The questions you ask are first quoted and then an-
swered : '

First—"“Are county commissioners by law authorized to
order payvment out of the county treasury costs and fees
due justices and constables in cases of misdemeanor, pro-
vided the complaining witness is pecuniarily responsible ?”

Answer—No. '
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Second—"Are county commissioners by law authorized
to order the payment out of the county treasury costs and
fees due justices and constables in penitentiary offenses
when the State fails to convict ?”

Answer—Yes.

There are no other statutes regulating the payment of
costs and fees due justices and constables in criminal cases,
other than the ones you refer to. '

Very respectfully,
JOHN LITTLE,
Attorney General,

MEANING OF THE WORD “ARMORIES” IN THE
MILITIA LAW. :

The State of Ohio,
Attorney General’s Office,
Columbus, September 1, 1876.

To the Adjutané General:

Sir :—The word ‘“‘armories” used in the 34th section of
the act of April 11, 1876 (O. L., p. 179), means places
where arms and instruments of war are deposited for safe-
keeping ; nothing else. It does not include, in addition, the
idea of drill room. -

Very respectfully,
JOHN LITTLE,
Attorney General.
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CHURCH PROPERTY NOT EXEMPT FROM AS-
SESSMENT FOR IMPROVEMENTS OF CER-
TAIN CLASS; CONSTRUCTION OF DRAINS,
ETC. . . o

: The State of Ohio,

Attorney General's Office,

Columbus, September 20, 1876.

E. P. Wilmeot, Esq., Chagrin Falls, Ohio:

DEar Sir:—In reply to the questions you ask in your
favor of the 14th iustant, I have to say:

First—I find no provision of law for exempting church
property from being assessed for building and repairing
sidewalks ordered by the council. It should be treated as -
other property.

Second—1If there is no fund to construct the drain the
council have no authority to construct it across private prop-
erty, or elsewhere. If such construction, however, is neces-
sary for sanitary purposes they might borrow money there-
for. )

Very respectfully,
JOHN LITTLE,
Attorney (General.
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COUNTY COMMISSIONERS NO AUTHORITY TO
EMPLOY CLERK PRO TEM WHEN BOARD OF
EDUCATION FAIL TO ORGANIZE.

!
i
The State of Ohio,
Attorney General’s Office,
Columbus, September 20, 1876.

Ira Graham, Esg., Pomeroy, Qhio:

Dear Sir:~—In reply to vour favor of the 6th instant, [
have to sav, that I do not see that the commissioners had
authority to appoint and pay a clerk. The auditor, there-
fore, cannot be required to issue his warrant.

* Very respectfully,
JOHN LITTLE,
Attorney General,

LEGAL ADVERTISING; CONSTRUCTION OF ACT
OF 1876.

The State of Ohio,
Attorney General’'s Office,
Columbus, December 14, 1876.

F. C. Layton, Esq., Prosecuting Attorney Auglaize County,
' Wapakoneta, Ohio: - .

Diar Sir:~In answer to your inquiries, of.the 28th
ultimao, T have to say: :

The second section of the act of March 23, 1876 (Laws,
p. 75), does not confer authority to publish any matter in
‘one newspaper merely in a county where two papers exist,
The purpose of the section is to confer the authority and
impose the dutv to publish in “twoe newspapers,” ete.
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Certain matter to-wit: That specially named in the
first part of the section, must he so published at all events.
Certain other matter, to-wit: “Other advertisements or
notices of general interest to the taxpayers,” must be so pub-
lished only when the auditor, probate judge, treasurer and
commissioners deem it proper to make the publication. If
these officers do not deem it proper to publish such matter
n “two newspapers,” etc., they are not authorized to pub-
lish in one merely. Unless published in “two papers”
(where theyv exist) the “other advertisements,” etc., cannot
be published at all. T fully concur with vour view of the
law in this respect. '

BRIDGES .'\:\'l:) CULVERTS.

The authority to construct bridges and culverts and
pay for the same out of the county bridge fund by county
commissioners, conferred by the twelfth section of the act
of May 7, 1869 (Laws, p. 131), as explained by the act of
April 29, 1871 (Laws, p. 91), is restricted to cases where
the road improvements, upon which such bridges or culverts
are located, have once been completed. The authority can-
not, I think, be exercised as to such improvements under
process of construction.

The case of McVicker vs. Commissioners (25 O. S.,
608) settles this question.

We arc in accord as to this question, also.

Yours, ete., )
JOHN LITTLE,
Attorney General.
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COMPENSATION OF PROSECUTING ATTOR-
NEYS.

The State of Ohio,
Attorney General's ‘Office,
Columbus, December 14, 1876.!

Byron Stillwell, Esq., Prosecuting Attorney, Ashland, Ohio:

Dear Sir:—Prosecuting attorneys are not entitled to
extra compensation for services under the act of April &,
1876 (Law, p. 141). Their compensation, prescribed in the
act of March t7, 1873 (Laws, p. 67), was intended to cover
all their official services then or thereafter required by law
to be performed.

Very respectfully,
JOHN LITTLE.

Attorney General.

LOVELAND; INCORPORATION OF; LEGALITY
OF THE TAX BY SAID VILLAGE IN 1876.

The State of Ohio,
Attorney General's Office,
Columbus, December 27, 1876.

Hon. James ¥ illians, Anditor of State:

Sk :—In vour communication of the 2oth instant, you
submit the following facts:

“T'he incorporation of the village of Loveland was not
accomplished until after Julv 16, 1876. Election for cor-
poration officers was held July 28; 1876. The council then
elected on August 1, 1870, levied taxes on duplicate of 1876
for corporation purposes, which taxes were run upon the du-
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plicates of Clermont and Hamilton Counties, but not upon
that of Warren (the hmits of the .village embracing territory
m three counties, Clermont, Hamilton and \Warren.) You
ask my opinion as to the vahdity of the levy thus made. No
question is made as to the amount and character of the
levies, but whether the village, thus organized, has power to.
levy any taxes at all wpon the duplicate of 1876.

After its organization, the village of Loveland. of
course, became invested with all the powers conferred upon
incorporated villages by the Municipal Code. Among such
powers is that of levving taxes. The sections of the code
(640-41-44) conferring this power are general and do not
limit its exercise to any particular time or period: nor does
the law anvwhere require levies to be made at a given date.
Section 648, however, provides that ““the council of every
municipal corporation shall cause to be certified to the audi-
tor of the county, on or before the first Mounday in June an-
nually, the percentage by them levied on the real and per-
sonal property in the corporation,” etc. A similar provision
is found in section 649. It is suggested that this provision
fixes a limitation upon the power of taxation conferred by
section 640-1-4, as to the time of its exercise; and that the
levies for each year must be made, because required to be
certified, on or before the day named.

I am disposed to think otherwise. The provision, in
my judgment, is cirectory, and not mandatory. The dis-
tinction, in general terms. may be stated thus: all provisions
of law which are made for the benefit and protection of the
individual taxpaver are mandatory, and must be strictly
complied with, but those which pertain merely to the orderly
and convenient transaction of business are usually regarded
as directory. Compliance with such should alwavs be ob-
served, but a failure to comply is not fatal. In French vs.
Fdwards et al., 13 Wal., 506, the law is aptly stated as fol-
lows: )
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“Statutory requirements intended for the
guide of officers in the conduct of business de-
volved upon them and designed to secure order,
system and dispatch in proceedings, and by a dis-
regard of which the rights of parties interested
cannot be injuriously affected, are not usually re-
garded as mandatory, unless accompanled by nega-
I::w words importing that the acts required shall
not be done in any other manner or time than that
designated. But requirements ntended for the
protection of the citizen, and to prevent a sacrifice
of his property, and by a disregard of which his
rights might be and generally would be injuriously
affected are not directory. but mandatory. The
power of the officer in such cases is himited by the
manner and conditions prescribed for its exer-
cise.”

In Cooley on Taxation, p. 219, it i1s said: “So, in gen-
eral, the fixing of an exact time for the doing of an act is
only directory, where it is not fixed for the purpose of giv-
ing the party a hearing or for any other purpose important
to him.” The case of Hart vs. Plum, 14 Col, 148, is cited.
There the provision requiring an assessment to be filed with-
in twenty davs to constitute it a lien, etc., was held direc-
tory. 2

In Hilliard's Law of Taxation, at page 37, it is said:
“But many regulations are made by statute designed for the
information of assessors and officers, and intended to pro- -
mote method, system and uniformity in the method of pro-
ceeding, the compliance or non-compliance with which does
in no respect affect the rights of taxpaying citizens. These
- may he considered directory, officers may be hable to legal
animadversion, perhaps to punishment, for not observing
them; but vet their observance is nof a condition precedent
to the vahidity of the tax.”

Applying these principles to the language quoted of
section 648 (and 649), it seems to me the provision must
fall in the category of directory provisions. It is not en-
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acted for the benefit of the taxpaver. It makes no differ-
ence to him whether the levy is certified on the first or last
Monday in June. He is only interested in this respect, that
the Jevy he certified in time to get upon the duplicate before
he pays his taxes; otherwise he might be subject to incon-
venience, annovance, and probably loss. There are no “neg-
ative words,” to use the language of the U. S. Supreme
Court, accompanying the provision, “importing that the acts
required shall not be done m any other manner or fime than
that designated.” On the contrary, I think the provision
was designed merely “to secure order, svstem and dispatch
in proceedings,” especially in the making up of duplicates
by county auditors.

The provision then being directory as to corporations
existing on the first Monday of June, it is @ forturi direc-
tory as to this village organized in the month of July.

It follows that these levies for municipal purposes are
not invalid because of their being made and certified after
the first Monday of June. In my opinion they mayv be made
up to a time bevond which the duplicates containing them
could not reasonably be made up in time for the tax collec-
tions with material public inconvenience or expense. How
the fact was in this case vou are better able to judge than
myself, and I leave it to vou to say.

Very respectfully,
JOHN LITTLE,
Attorney General.



