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TFRANCIS L. POND—1870-1874.

INTOXICATING LIQUORS—CAN THE LEGISLA-
TURE AUTHORIZE TOWNSHIPS TO VOTE ON
SALE OI.

g The State of Ohio,
Office of the Attorney General,
Columbus, lanuary 20, 1870.

His Exccllency, R. B. Haves, Goverior of Ohio:

Sir:~—The communication from E. J. Whitney, ad-
dressed to vou, inquiring “whether the legislature has power
to pass a law authorizing the people of any township to de-
cide by ballot whether intoxicating liquors shall be sold in
such townships,” was received this morning. _

In reply I have to say that in my judgment the legisla-’
ture has no such power.

In the case of Miller and Gibson against the State (3d
Ohio State Reports), the Supreme Court intimate the opin-
ion that the.legislature has not the power to prohibit abso-
lutely the sale of liquors under the constitution, and what
it canvot do itself, it can authorize no one ‘else to do.

The legislature can only provide by law against the
evils resulting from the traffic in intoxicating liquors.

Again, by the twentv-sixth section of article 11 of the
constitution as interpreted by the Supreme Court, in the
case of C. W. & 5. R. R. Co. vs. Clinton County (1st Ohio
State Reports, pages 87, 88 and 89), it is declared that “the
General Assembly cannot surrencler any portion of the legis-
lative authoritv with which it is invested, or authorize its
exercise by any other person or body.” '

Very respectfully,
F. B. POND,
Attorney General.
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REQUISITIONS WOR ABRAHAM BLOOM AND
GEORGE  HARRISON; FALSE PRETENSES;
OBTAINING PROPERTY UNDER.

The State of Ohio,
fce of the Attorney General,
Columbus, January 26, x870.

To His Exveelleney, the Governor of Ohio:

Stiei—I1 have examined the requisition of the Governor
of Indiana for the surrender of Abraham Bloom, together
with the.accompanyig documents. It appears from these
that Bloom has been indicted in the Circuit Court of Frank-
lin County for “obtaining personal property by false pre-
tenses.” A copy of the indictment certified by the Governor
of [ndiana as duly anthenticated in accordance with the laws
ol Indiana, is exhibiced, ’

The papers i form are in aceordance with the act of
Congresss,

I hael some donbe at first as to whether the offense
charged in the iug'li-cljm-nl: belonged to the class specified in.
the constitution of the United States, and the act of Con-
gress 1‘elat§ng to fugitives from justice; but upon careful
examination I am satisfied that it belongs to that class.

The constitution of the United States (Sec. 2, Art. 4),
provides “that any person charged in any state with treason,
felony or ether crime, who shall flee,” cte., “shall be deliv-
ered up,” cle.

The Article of Confecderation, article 4. provided “that
if any person guilty ofar charged with, treason, felony or
high-misdemeanor % ghall he delivered up,” ete.

The comnmitiee whe drafred and reported the constitu-
tion of the United States, reportad the same phraseology in-
dicating the class of crime. leaving out the word “other.”
And in the comstitution the words “high misdemeanor™ were
stricken ont, and the words “other erimes” nserted in their
stead, leaving it clear to my mind et the framers of the
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Requisitions for Abraham Bloom and George Harrison;
‘False Pretenses; Obtaining Property Under.

constitutien intended to -embrace within the meaning of the
provision all classes of crimes without distinguishing be-
tween the different grades.

It is well settled that the.character or grade of the
offense is to be determined by the laws of the place where
it was committed. (See 4th Johnson's Chancery Reports,
111.)

The Indiana statute is as follows:

“If any person with intent to defraud another
shall designedly, by color of any false token or
writing, or anv false pretense, obtain the signa-
ture of any person to anv written instrument, or
obtain from any person any money, transfer notes,
bend, receipt or thing of walue, such person shall
upon. convictien thereof, be imprisoned in the
State’s prison not less than two rvior niore than seven
vears, and be fined not exceeding double the prop-
erty so obtained.” :

The indictment seems to me to sufficientlv charge the
offense described in this statute, and while I am advised that
this proceeding is sometimes instituted for other purposes
than appears front the papers submitted, I cannot well see
how a warrant can be legally refused.

In the matter of George Iarrison, the pdpers are
regular in form in all respects.

Very respectfully,
F. B. POND,
Attorney General.
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Indictinents for Burglary Taking Place in a Building Used
as a Diwelling and Storchouse.

INDICTMENTS FOR BURGLARY TAKING PLACE
IN A BUILDING USED AS A DWELLING AND
STOREHQUSE. :

The State of Ohio,
Office-of the Attorney General,
Columbns, FFebruary 4, 1870.

Hewry B Jones, Esqg.. Prosceuting Attorney, Portsimonth,

Ohio: '

Sm:—If the burglary took place in the part of the
huilding where the store is kept, I should have no hesita-
tion in saving it is the “storchouse.” If in the other part.
as the “dwelling house:” and if there is anyv doubt as te
where the breaking occurred charge it as “storehouse and
dwelling house,” hut T think it better to charge it as one or
the other, if possible. .

As to the sccond inquiry the words “an election dulv
held under the Eows af the State of Ohio™ will be sufficient
deseription of the clection in hoth the cases referred to.

. Very respectiully,
I. B. POND,
Attorney General.
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Indictments W hen Assistant Prosecuting Attorney was Be-
fore the Grand Jurv—Cowity Records Open to Exani-
mation of All.

INDICTMENTS WHEN ASSISTANT PROSECUT-
ING ATTORNEY WAS BETORE THE GRAND
JURY. o

The State of Ohio,
Office of the Attorney General,
Columbus, February 4, 1870.

C. W. Tohnson, Esq.. Prosccuting Attorney, Elyria, Ohio:

Sir:—Yours of the 3d inst. is at hand, inquiring if an
mdictment found at your last term of court when an as-
sistant Prosecuting attorney appointed by the court gener-
ally was before the grand jury in examining witnesses, 13
good.

Tn reply I have to sav that I have na doubt that the in-
dictment 1s good under the seventy-third section of the
Criminal Code. (O. L. 66, page 298.)

Very respectfully,
I'. 5. POND.

Attorney General.

COUNTY. RECORDS OPEN TO EXAMINATION
' OF ALL.

The State of Ohio,
Office of the Attornev General,
Columbus, February 7, 1870.

James Irvine, Esq..

Sir:—Your “favor of the sth inst. came to hand this
morning. and in reply I have to state:

That the records of the countyv are, in my opinion, open
to the use of any and all persons who may see fit to examine
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Personal :P;o};ar;_.ﬁ; Lien ;;%:T_mtes Until Lewvy is
Made. '

them, free of charge; and that the recorder is only author-
ized to charge the fees fixed by the statute when called upon
to perform the duties for which they are to be paid.
Very respectfully,
F. B. POND,
Attorney General.

PERSONAL PROPERTY ; NO LTEN ON FOR TAXES
UNTIL LEVY IS MADE.

The State of Ohio,
Office of the Attorney General,
Columbus, February 5, 1870.

Lewwvis Anderson, Treaswrer Washington Connty, Ohio:

St :—TIn answer to vour inguiry | have to state:

That there s no lien for taxes upon personal property
under our statutes until one is created by levy,

[f, therefore, personal property is sold in good faith
before levy on it for taxes, the collector would have no right
to proceed against it for the vendor’s taxes.

: Very respectfully,
F. B. POND,
Attornev General.
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CONSTITUTIONALITY OF ACT AUTHORIZING
CITIES OF FIRST CLASS TO BUILD RAILROADS.

The State of Ohio,
Office of the Attorney General,
Columbus, February 6, 1870.

D. J. Martin, Esq.:

Sik:—Yours of the 4th inst. came to hand yesterday,
asking :

First—Whether the act of March (Mayv) 4, 1869, is
constitutional or not.

It is a matter of grave doubt as to whether the .act is
constitutional. Tt seems to me to be an attempt to evade
the provisions of the article of the constitution to which you
refer, and the question will ultimately have to be settled by
the courts.

But there is a great difference between this act and
what vou desire. '

You wish the townships along the line of the proposed
road to be allowed “to take stock in and of” a proposed
railroad. This would be clearly unconstitutional.

The difference is this: The law referred to authorizes
cities of the first class “to build and lease or operate rail-

-roads” out and out; not to aid any other company or cor-
- poration in building ; and it is claimed that a city may, un-
der the constitution. do this as well as she can buiid hos-
pitals. infirmaries, or grade and pave streets and highways.
In other words, if one of the townships you speak of
desires to build a railroad itself, “according to this theory it
may do so, but it may not aid or take stock in any other com-
pany or corporation for that purpose.
Very respectfully,
F. B. POND,
Attorney General.
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Prosecitting  Attorncy; Compensation of; Examiners of
County Connmnissioner’s Report; Compensation.

PROSECUTING ATTORNEY; COMPENSATION
OF; EXAMINERS OF COUNTY COMMIS-
SIONER'S REPORT; COMPENSATION.

The State of Ohio,
Office of the Attorney General,
Columbus, February 7, 1870.

W. H. Gates, Isq., Prosecuting AHorney, Ashiand County:

Si:—Your favor of 3d inst. came to hand yesterday.
On examination T find a letter addressed to me, dated De-
cemher 31st. [ did not take office until January gth, and
this came into the hands of my predecessor. Supposing he
had answered it, T gave it no further attention.

Supposing this to he the letter vou refer to in vours of
the ad mse, T have to o skate:

Fiest—ln my judgment, npon the statement vou make,
the prosceuting attorney s entitfed o a commission of ten
per centum tupon the amount af both Tine and costs, which
shauld be paid o him out of the general fund by divection
of the county commissioners.  With this the clerle of vour
court has nothing to do. and has acted properly in his disyo-
sition of the moneys collected. It matters not whether these
moneys came into the hands of the prosecuting attorney
personally. or not. He, as attorney for the State, obtained
the judgment for these fines and costs. and that judgment
has been paid doring his continuance in office, and is sub-
stantially My collection within the meaning of the statute.

Second—The persons appointed to examine the report
of the county commissioners in connection with the prosa-
cuting attorney, are appointed by the court, and the statute
provides that the court shall “cause” them to make this in--
vestigation. And upon application, I am satisfied that the
proper court ought to and will direct what amount shall be
paid to each for his services as proper costs of the mvesti-
gation. I am satisfied that the prosecuting attorney is not
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Seduction; Requisition for Jasper f\mnedv on Cfm: ge of

entitled to pav for services upon this commlttee as I regard
it part of his official duty.’
Very respectfully, etc.,
' E. B. POND,
Attorney General.

SEDUCTION ; REQUISITION i"OR JASPER KIEN-
NEDY ON CHARGE OF.

The State of Ohio,
Office of the Attorney General,
Columbus, February 7, 1870.

His Excellency, R. B. Haves. Governor of Ohio:-

Sir:—1 have examined the requisition of Governor
Gearv, of Pennsvlvama, for the rendition of Jasper Ken-
nedy, and the accompanying papers. submitted to me by
vou, and I am of the opinion that the 1cquest ougﬂ not to
be granted for the following reasons:

In Pennsylvania. as in Ohio, one of the material facls
to be established to constitute the crime of seduction is that
the connection was had “under promise of marriage;” and
the Pennsyvlvania statute, as does also that of Ohio, sub-
stantially provides “that the promise of marriage shall not
be deemed established unless the testimony of the femiaic
secduced is corrohorated by other evidence either circum-
stantial or positive.” In other words, the evidence of the
person claiming to have been seduced shall not upon the
trial make a “prima facie™ case against the accused.

The affidavit in this case is that of the pretended vietim
of seduction entirely unsupported. It appears to me that
the affidavit of a witness so disabled cannot be the full at-
fidavit contemplated by the act of Congress,

Again, the affidavit is in itself a very singular one. Tt
seems that from a connection had in August, 1869, she has
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inswrance Companies; What They Must do Before Com-
miencing Business.

already had a bastard child, and it is not assumed that she’
was of good repute at the date of the seduction.
Very respectfully,
F. B. POND,
Attorney General.

INSURANCE COMPANIES:; WHAT THEY MUST
DO BETORLE COMMENCING BUSINESS.

The State of Ohio,
Office of the Attorney General,
Columbus, February 20, 1870.
Thomas Lavan, Esg.: :

Sik:—Your favor of the 19th inst. came to hand this
murnin;__;. and in reply T have to say:

First—That under the provisions of the act of the Gen-
eral Assembly, passed Mav 7. 1860, Ohio Laws, Vol. 60,
page 325. before an insurance company can commence
operations, the stock subscriptions must have heen “paid in,”
tnless it be on the mutual plan, in which case the bona fide
engagements for insurance, and other provisions regarding
such mutual company. stipulated in section three of the act
of April 15, 1867, (S. & S.. page 306) must have been
fully entered into and complied with (in your letter you do
not state whether vou propose to go in on the mutual or
purely stack plan).

Second—TBefore vou can elect divectors vou must have
an amount of stock subscriptions hena hide equal to the
amonnt of capital stock stated in vour “certificate” and, of
conrse, before von can do any other husiness.  (Sec. 4, S.
& S.opage 206.)  The word “filed™ in that section should
read “filled.”

Very respectiully, vour obedient servant,
I'. B. POND,

Attorney General.
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Bridge at Taylorsville, Muskingum County.

BRIDGE AT TAYLORSVILLE, MUSKINGUM
COUNTY.

The State of Ohio,
Office of the Attorney General,
Columbus, Marceh 1, 1870.
Kobert Silvev, Esq.:

Sir:—Your favor of the 24th inst. came to hand day
before vesterday, but pressure of husiness preveoted my
reply.

I have now to say in answer that I have serious doubts
if under the ordinance of 1787, vou can build a bridge at
Tavlorsville across the Muskingum River without a draw.

The bridges at Zanesville have never been disturbed be-
cause it has never been practicable to pass up over the damn
there in the highest water (as I have examined).

Trouble might not arisc, but if it should hecome a ques-
tion, I am of opinion that a bridge without a draw at the
point vou speak of, would be held to be an infringement of
the ordinance referred to.

The legislature in that case could not help veu.

When vou are in Zanesville, please examine carefully
the case of Hogg against the Zanesville Canal and Manu-
facturing Company in fifth volume of Obio Reports, page
210. .

Very respectiully,
F. B. POND,
Attorpney General.
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Allemania Fire Inswrance Company; Certificate Defective
—City Councils Not Lutitled to Pay Except for Judg-
g at Elections.

ALLEMANIJA FIRE INSURANCE COMPANY ; CER-
TIFICATE DEFECTIVE.

The State of Ohio,
Office of the Attorney General,
Columbug, March 1, 1870.

Hou. [ K. Shericovd, Sccrctary of "Stafe:

St —"1he certificare of the Allemania Fire Insurance-
Compaiy, presented to me by vou Tor examination, is de-
fective in my judgment in this: :

In stating the objects of the desired corporation, it
should have been confined to one of the “objects” enumer-
ated) as “liest,” Ysecond” ete., in section 8 of the act of the
Genernl Assembly (S0 & S page 207).

AL else thar spch o corporation may do under that act
are meidents that by laze albach foibas the result of its be-
coming o corparation, and should not b iocluded o the
curtihcate,

This certificate also, it seoms fo e to attempt to obtain

©power not warranted by the statnte.
Very respectfully,
. B. POND,
Attorney General.

CITY COUNCILS NOT ENTITLED TO -PAY EX-
CEPT FOR JUDGING AT LELECTIONS.

The State of Oluo,
Office of the Attorney General,
Columbus, March 29, 1870.

1. H. Phillips. Esq., Springfield, Ohio:
Sir:—Tn replv to vour favor of the z1st inst., T have to
sav that in my opinion section 91 of the Municipal Code
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County Clerks Cannot Demand the Payment of Fees in
‘ Adwaince. : )

(Vol. 66, Ohio Laws, page 164), applies to all city councils;
and that, therefore, the councils of cities of the second class
have no authority to vote pay to themselves, except to pay
them for judging at elections.
E Very respectfully,
F. B. POND,
Attorney (eneral.

COUNTY CLERKS CANNOT DEMAND THE PAY-
MENT OF FELS [N ADVANCE.

The State of Ohio,
Office of the Attorney General.
Columbus, Marcly 30, 1870.

S. B. Drouillard, Clerk Scioto County: )

» Siee—In my judgment a clerk has no legal right to
pay., for services until they shall have been rendered, and
consequently | cannot well see how a clerk can have a legal
right o demand his fees in advance. T oam aware that a dif-
ferent theory prevails to some extent, and also that the rule
aperates larshly 1 many cases upon the officer ; but, without
adelitional legislation, T cannot well see how the matter can
e determined in any, other way. Fees were not known at

.common law, and are mere creatures of legislation, and ]
cannot make our statutes mean any different from what T
liive above stated. ] :

As to your ‘second question. I am satisfied that the
proper township should pay the judges of and clerks of an
clection for justices of the peace. '

Very respectfully, -
. B. POND,
“Attorney General.
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Commmultat.on and Repricve of Sentences Exclusively. Under
the Control of the Governor.

COMMUTATION AND REPRIEVE OF SENTENCES
+EXCLUSIVELY UNDER THE CONTROL OF
THE GOVERNOR.

The State of Ohio,
Office of the Attorney General,
Columbus, March 30, 1870.
To His Excellency, The Governor:

Sir:—It appears to me that the power of the Governor
to commute a sentence is derived directly from section 11,
article 3, of the constitution, and, in all the details regulating
application for it, and the exercise of the power, the Gov-
ernor is to be governed by his owm discretion alone, in which
it is not designed that he should be controlled in any way by
legislation.” It will be observed that the scection relating to
this matter has heen materially changed from the provisions
of the old constitution (Sec. 5, Art. 2, Const. 1802). The
word “‘commutation” does not occur in the old constitution,
- and the principle of commutation seems to he entirely a
creation of the new, and 1s left entirely in the sound discre-
tion of the executive.

The matter of reprieve in the new constitution scems
also, to me, to stand in the same situation, and not to be a
subject for legislative interference. The statute of 1818
to which vou refer, might have bheen proper enough under
the old, but seems to me out of place nnder the new constitu-
tion ; and, in my judement, the General Assembly would not
have re-enacted it. as they did (0. L. Vol. 66, page 320.
secs. 214, 215 and 210,) 1l those drafting the eriminal code
had noticed the ifference hetween the old and the new con-
stitutions.

Very respectfully,
7. 13 POND.
" Attornev General.
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Pittsburg, Fort Wayne and Chicago Railroad Company Has
No Corporate Existence in Ohio.

FITTSBURG, FORT WAYNE AND CHICAGO RAIL-
ROAD COMPANY HAS NO CORPORATE EX-
ISTENCE IN OHIO.

The State of Ohio,
Office of the Attorney General,
Columbus, April 4, 1870.

Hon. D. J. Callen, Chairman of the Standing Committee on
Railroads of the House of Representatives of the Gen-
eral Assembly of the State of Ohio:

Sir:—I have examined as far as my limited time will
allow, the subjects spoken of in FHouse Resolution No. 66,
submitted to me by vour committee, and have the honor to
reply as follows:

First and Second—The Ohio and Pennsylvania Rail-
road Company and the Ohio and Indiana Railroad Com-
pany were originally two corporations of the State of Ohio,
authorized and organized under the railroad act of 1848,
and, of course, under the old constitution.

Under the act of 1852 (S. & C., 280) and the act of
Mav 1, 1856 (S. & C., 327). these two companies were, in
August, 1256, with the Fort Wayne and Chicago Railroad
Company, consolidated, and the new company tool the name -
of the Pittsburg, Fort Wayne and Chicago Railroad Com-
pany. This act of consolidation, I am satisfed, merged all
the property, rights, privileges and franchises of said two
Ohio companies with the Fort Wayne and Chicago com-
pany, except the franchise of corporate existence. This
right or franchise to be a corporation, as I think, remained
with the old companies undisturbed, notwithstanding the
agreement for consolidation, believing that under the new
constitution the vieew company could not, even with the aid
ul such legislation as then existed, or any other legislation,
acquire the right to corporate existence in this way.

In 1861 suit was instituted by the mortgagees of the
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Pittsburg, Fort WV ayne and Chicago Railroad Company Ias
No Corporate Existence in Ohio.

different companies forming the new company, in the United
States Disirict Court for the Northern District of Ohio,
and a decree rendered directing that the property, rights
and franchises of these corporations should be sold, and
under that decree sale was made of all the property, rights
and privileges of the old companies and the new company
that could be sold or upon which the mortgagees could
have a lien by virtue of their mortgages. The franchise
of corpoiaie -cxistence was not then the subject of lien as
property, and therefore. did not pass by the sale, but re-
mained where it originally was. Lanier and others bought
wwhat was sold and no more.

Lanier and others, in 1862, sold to the Pittshurg, Fort
Wavne and Chicago Railroad Company what they bought
andd ne more, for l'.'h(:_\_’ had 1o more to sell.

This Tast company, to whom Lanier and others sold, is
a foreign corporation, created hy the legislature of Pennsyl-
vania, and owus the property bought by it of Lanier and
Company, and operated that part of its line of road I_\—'ing
in Qhio (prior to its lease to the Pennsylvania Central Rail-
road Companyv), or claimed to operate it under the seventh
section of the act of April 11, 1861. That statute expressly
provides that such company “shall exercise no power, priv-
ilege, faculty or franchise within this State, inconsistent
with the laws thereof, and that such part of such railroad
shall be subject to all regulations of law in the same manuer

“as railroads in this Stale in like cases, and that the corpora-
tion owning the same shall he snbject to all duties imposed
by law and to be sued,” ete., “in the same manner as a
corporation of this State might be sued,” ete. (See proviso
to sec. 7.)

So far then it seems clear that the present Pittsburg,
Fort Wayne and Chicago Railroad Company is without
carporate existence under the constitution and laws of Ohio.

Under the constitution and laws of Pennsylvania, it
cannot exercise corporate power in Ohio.

A franchise to be a corporation is originally a part of
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the sovereignty of the State. The State grants to persons
desirous of exercising corporate powers a portion of this
sovereignty. This sovereignty in its original position, or
when so granted, cannot exist outside of the State to which
it belongs. It follows that tlns company has no corporate
existence in Ohio. _

Upon principles of comity it is permitted to operate that
portion of its railroad in Ohio, subject in all respects to the
general laws of Ohio regulating railroads.

It is a grave question and I do not now propose to
discuss it—how far this principle of comity ought to bhe ex-
tended to a foreign corporation—whether it should beallowed
to exercise the right of eminent domain, or even to own real
estate in Ohio, or to operate and monopolize its great thor-
oughfares. .

It may be claimed that under the act of May 4, 1863,
(S. & S. 131) this new company has “acquired the franchise
to be a corporation.” If this be the case, then it seems to
me section 1, article 13, of the constitution is of but little
avail ; or section 2 of the same article either. _

Here is a foreign corporation by the statute vested with
the special privilege of acquiring corporate existence as a
ocrporation in Ohio by a special mode. This section of the
constitution cannot be held, it seems to me, fo warrant the
perpetuation of special privileges in this way.

Third—I can find no official evidence of the lease of
this road to the Pennsylvania Central Company, nor do I
know any anthority under which such a lease can effect the
portion of said line in Ohio, unless it be implied from section
7 of the act of 1861 above referred to.

Fourth—The present operators of said railroad have no-
general office in Ohio so far as I can ascertain. As to mode
of service see S. & S. 542, act of April 30. 1868; also S. &
S., 118 and 119, secs. 46 and 47.

Fifth—I have no data to determine anyvthing as to the
mcrease of capital stock referred to.

Sixth—The Attorney General has full power to proceed
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Board of Jurors, Who is to Pay for the Same.

when complaint is properly made against any corporation,
etc. (See S. & C,, page 89, sec. 8 et seq., act of May 1,
1852.) And until some person shall show himself aggrieved,
it 1s hardly necessary to order the Attorney General to in-
stitute proceedings. This is, however, a matter purely in the
discretion of the General Assembly.
Very respectfully,
F. 5. POND,
Attornev General,

BOARD OF JURORS: WHO IS TO PAY FOR THE
SAME.

The State of Ohio.
Office of the Attorney General,
Columbas, April 16, 1870.

C. W. Jolhnston, Esq., Prosecuiing Attorney Loram Connty:

Sir:—VYour favor of the gth inst. would have been
answered sooner but that T was absent from the city.

There is no statute to my knowledge requiring in direct
terms the county commissioners to pay for the meals of
jurors while engaged in the trial of a criminal : but the crim-
inal code, section 164. provides that the jury shall not
separate in felonies after being sworn. and in misdemeanors

- after being charged by the court until discharged. In such
case I am of opinion that the county should pav for the
necessary meals of the jury.

The jury is compelled to come together by lazv to take
part in transacting the business of the county. The jurors
are compelled to remain together, and are not permitted to
select the manner in which thev shall receive their necessary
food, but must take it together, deprived entirely of liberty
of choice in the matter. It is not the policy of our law that
thev should suffer for want of proper food, and in my judg-
ment the law contemplates that the county should be liable
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Village Councilman; Ballots Should Specify the Length
of Term.

for and pay their expenses. If the commissioners refuse
to allow such a claim, an appeal from their decision to the .
Court of Common Pleas would result in requiring them to
take the necessary steps to pav it.
Very respectfully,
F. B. POND,
Attorney General

VILLAGE COUNCILMAN; BALLOTS SHOULD
SPECIFY THE LENGTH OF TERM.

‘The State of Ohio,
Office of the Attorney General,
Columbus, April 16, 1870.

John Schreiner. Esq.:

Sir :—Unfortunately I have heen absent from the city
and did not get vour letter until today. I am sorry this has
happened. . -

I am satisfied that the ferm for which any person is a
candidate for the village council should be indicated upon
cach ballot cast for him, and. that tickets that do not indicate -
this ought not to be counted. By section 85 of the Municipal
Code (Q. L., page 163) three of the council shall be elected
to serve “for two vears, and three shall be elected to serve”
for one vear. The léngth of the term is thereforé essential
in casting each ballot for the candidate. and unless the ballot
is cast for the parties, for either the long or short term,
specificallv indicated upou the ballot, it seems to me it is
not cast for anv eftect at all.

Very respectfully,
F:B. POND,
Attorney General
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Township Pounds; How M any Can Be Erected—Justice of
the Feace a Township Officer; Road Supereisors; Com-
pensation of.

TOWNSHIP POUNDS; HOW MANY CAN BE
ERECTED.

N The State of Ohio,
Office of the Attorney General,
Columbus, April 19, 1870.

A. S. Carpenter, Esq., Galena, Olio:

Sir:—In answer to vours of vesterday I have to say:

[ am not entirely clear that the trustees of a township
may erect more than one pound in a township, and have each
one a legal pound. protected specially by law. [ am inclined
to think, liowever, that thev may, so that the cost of all does
not exceed $roo, vnder act of April 19, 1867, (O. S. 127).
I upon further consideration T come to a different conclu-
sion, 1 will write.

Verv vespectfully, etc..
. B. POND,

Attorney General

JUSTICE OF THE PEACE A TOWNSHIP OFFICER;
ROAD SUPERVISORS; COMPENSATION OF.

) The State of Ohio,
Office of the Attorney General,
April 19, 1870.

S. W. Peck, Esq., Eaglesuille, Ohio:

Sir:—In my judgment a justice of the peace 1s a town-
ship officer within the meaning of the act of April 6, 1866.
(S. & S. 34.)

Second—I am also satisfied that supervisors of roads
and highways are entitled to pay for all the time thiey are
necessarily employed m the duties of their office, whether in
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Casts of Witnesses Before a Grand Jury Cannot be Charged
to the Defendant.

warning hands, overseeing the work, or settling with the
trustees.
Very respectiully,
. B. POND,
Attorney General

COSTS OF WITNESSES BEFORE A GRAND JURY
CANNOT BE CHARGED TO THE DEFENDANT,

The State of Ohio.
Office of the Attorney General,
Columbus, April 29. 1870.

A B. Johuston, Esq., Prosccuting Attorney:

Sir:—On account of affliction at home I have neg-
lected to answer vours of April rst, which is the only one 1
ever received. o

In reply I have to state that in my judgment the costs
of witnesses before the grand jury are not costs that may
he. legitimately charged to the defendant upon a judgment
against him for costs. ) N

These costs accrue in determining whether the charge
=hall be preferred against him, and no more belong to him
than a pro rata share of the expenses of the grand jury
itself would.

Very respectfully, .
T. B. POND,
Attorney General
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Clerkship of Montgonery County; Contest For.

CLERKSHIP OF MONTGOMERY COUNTY; CON-
TEST FOR. '

The State of Ohio,
Office of the Attorney General,
Columbus, May s, 1870.
His Excellency, the Governor: ;

Sir :—In the matter of the application of D. W. Reese
for a commussion as clerk of the Court of Common Pleas
of Montgomery County submitted to me by you, I have to

say:
' First—1It appears that ‘Sinks has regularly received a
commission. .

Second——Since then Reese, the opponent of Sinks as a
candidate for that office, has proceeded to contest in the
Court of Common Pleas of said county the right of Sinks.
to that office, claiming that he, Reese. was lawfully elected
thereto, and that Smks was not; and upon the hearing ot
the cause said court held that Sinks was not legally elected
to said office and that Reese was.  Had the matter ended
" here, I should have had no hesitaney in saving that the com-
mission of Sinks was vacated by this judement of the Court
of Common Pleas; and that upon producing to the Secretary
of State the “legal certificate” of that judgment, a commis-
sion ought to be issued to Reese.

Third—But since the above judgment of the court,
Sinks has obtained leave to file, and has fled, his petition in
error in our Supreme Court. claiming substantially that the
cotirt below erred in so deciding said cause.  This cause has
been by the Supreme Caurt taken up eut of 15 arder, and in
all probability will soon be determined ; and while | adimit
that this proceceding in error does not vacate or suspend the
judgment of the court below, vet it seems fo me a comuis-
sion ought not to issuc until the Supreme Counrt shall have
determined whether the court below crred or not.

Very respectinlly, .
I, B. POND,
Attorney General
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Ci :‘j;_ Councils; Membership of.

CITY COUNCILS; MEMBERSHIP OF.

The State of Qhio,
Office of the Attorney General,
Columbus, May 13, 1870.

W. W. Little, President, etc.:

Sik —Yours of the gth inst. came to hand this a. m.,
and in reply I have to sayv:

First—Section 85 of the Municipal Code, so far as it
regulates the election of members of council from wards,
does apply to cities of the second class, in my judgment, as
well as incorporated villages.

Second—The election of members of the Second and
Third Wards in your city without designating wpon the bal-
lot the term for which each was elected, is not, in my opin-
ion, in accordance with the meaning of the code. It seems
to me that the length of the ferm is as essential and material
to be expressed upon the ballot and voted for as the office
itself. inasmuch as no other mode is pointed out in the code
for determining it but the choice of the people voting. Tt
is true that section 88 maies the council the judge of quali-
fications, etc.,.of its members, but I can hardly conceive that
this will authorize the council to determine what 1t is clear
the code intends shall be determined by the’vote alone.

Third—By the ninety-third section of the code it is
clear that a person holding an office under the government
of the corporation at the date of the election is weligible—
i. e.. incapable of being chosen—as a member of the council,
and in my judgment votes cast for such a person for that
office are void. -

‘ Very respectfully,

IF. B. POND,
Attorney General
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County Auditor of Seneca County; Expiration of Term of
-County Auditors; Extension of Term of Office of.

COUNTY AUDITOR OF SENECA COUNTY; EXDPI-
RATION OF TERM OF.

The State of Ohia,
Office of the Attorney General,
Columbus, May 18, 1870:

Messrs, Lacke & Blymer:

Grunrneses —=Under the Afth section of the act of
April 18, 1870, [ am satisfied that the person Alling the office
of auditor of your county, by appointment, will hold such
office until the second Monday of November next; and that
at the next October election it will be necessary to elect for
the full term, commencing on the second Monday of Novem-
ber next.

Very respectfully, ete.,
[F. B. POND,
Attorney General

COUNTY -AUDITORS; EXTENSION OF TERM OF
OFTFICE OF.

. The State of Ohio,
Office of the Aitorney General,
Columbus, Mav 18, 1870.

W. W. Hamalton, FEsq., Auditor of Wayne Coundy:
Sik:—Yours of the 17th inst. received this morning,
and in reply 1 have to say that under the act of April 18,
1870, vour term of office is extencded until the second Mon-
day of November, 1871, and at the October election of 1871,
an election will be held to fill the places of those who took
office in March, 1869. The waord “hiciially™ is intended to
apply to elections to he held after the frst election under,
the act, to-wit: In 1871 and 1872, as the case may be, the
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Costs for Removing a Lunatic Pavable Out of General
County Fund.

proviso in the first section being doubtless intended to bridge
over the change mn term of taking office irom March to
October.

As to the constitutionality of extending the term of an
elective office by legislative action. it is perhaps not neces-
sary to discuss, as practically there mayv be no difficulty
about it. - Very respectiully,

I. B. POND,
Attorney General

COSTS FOR REMOVING “A LUNATIC PAVARLE
OUT OF GENERAL COUNTY FUND.

The State of Ohio,
Office of the Attornev General.
Columbus, May 19, 1870.

A M. MeCormick, Probate Tudge, Elc.:

Sik:—Yours of 23d April came to hand a dayv or two
since. 1t was sent to McConnelsville, and inadvertently over-
loaled by those whe took it out of the office in my absence.

Upon examination of the statute, T am satisfied that
where the probate judge issnes his warrant as provided in
sgelion 27, S, & G page 845, to the sheriff or other person
by g For e person about to be discharged, and the war-
rant has been dulv executed and returned to the judge, the
Judge should certify the costs. viz.: mileage, 10 cents per
tile, and 75 cents per day for support of person removed
(Sce See. 40, page 847), to the county auditor who must
draw his order therefor on the treasurer of the county, and
the mouey is by him to be paid out of the general county
Fined. This seems to me to be the clear intendment of the
statute tn such cases.

Very respectiully,
F. B. POND,
Attorney General
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Assessment of Railroad Property for Taxation.

ASSESSMIEENT OF RAILROAD PROPERTY FOR
TAXATION.

The State of Ohio,
Office of the Attorney General,
Columbus, Mayv 23, 1870.

Danicl Murphy, Auditor of Highland Counly: |

Str:—Yours of 21st inst. came to hand this morning,
and in reply to vour questions I have to say: -

First—In my judgment the words “value of such prop-
erty, moneys and credits” in section 5 of the act of May,
1862, (S. & S.. 767) first line, covers the property which
the board are required to “ascertain” by the provisions of
the forty-fourth section of same chapter (S. & S, 768).

Second—The words “stationarv personal property’™ I
understand to mean all personal property except the rolling
stock of the company.

Third—The rolling stock of the company i value is to
be apportioned to cach district, county, city, village or town-
ship in proportion to the number of miles of road in each.

Fourth—All other property (than rolling stock) values
being equalized by the hoard, is to be apportioned to the
county, city, village, township or district where it is found
without regard to miles of road.

The above is the only sensible construction I can put
upon this statute. ;
Verv respectfully,

I. B. POND,
Attornev General.
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Reforme School for Girls, and Soldiers” and Sailors’
Orphans’ Home.

REFORM SCHOOL FOR GIRLS, AND SOLDIERS'
AND SAILORS' ORPHANS' HOME.

The State of Ohio,
Office of the Attorney General,
Columbus, May 24, 1870.

His Excellency, the Governor:

St :—1 have carefully, at your request, examined the
communication addressed to vou by the trustees of the Re-
form and Industrial School for Girls, and the statutes re-
lating to such school, and the “Soldiers’ and Sailors'
Orphans’ IHome" and have arrived at the following con-
clusions: '

First—It was not the intention of the act of April 14,
1870, tor the present to impair the full right of the trustees
of the “Reform and Industrial School for Girls™ to use so
much of the White Sulphur Springs property as such trus-
tees might think necessary for the full and complete success
of such school, as contemplated by the act establishing the
same, passed May 5, 1806, (O L., Vol. 66, page 110.)

Scecond—The act of April 14, 1870, does contemplate
that the trustees of the “Reform and Tndustrial School for
Giirls,” and the managers of the “Ohio Soldicrs” and Sailors’
Orphans’ Home” shall both use the Sulphur Springs prop-
erty in the interests of their respective institutions (they
agreeing upon the suitable division of it, alwavs reserving
the five acres and the Burnet House for the Reform and
Tndustrial School for Girls), so far as such joint use shall
not conflict with the use of the same for the successiul con-
duct of the “Reform and Industrial School for Girls,”

Third—\Whenever the managers of the Ohio Soldiers’
and Sailors’ Qrphans’ Home “shall ascerfain that the
capacity of”’ the property ahove spoken of, consistently with
the use thereof by the school for girls as above indicated,
“chall be insufficient to accommodate, cte., ™ % % they
will be anthorized and empowered to accept and receive,”
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County Auditors; Evtenston of the Term of.

etc, * * * a5 indicated in that part of section 4 of the
act of 1870, applying to the location of the children of the
soldiers and sailors at some other point.

It has been difficult for me to make good sense out of
some portions of the act of 1870, especially the first part
of section 4, and the above is the best judgment 1 can arrive
at mn giving a construction to the legislation on this sub-
jeet.

Very respectiully,
Ii. B. POND,
Attornev General.

COUNTY AUDITORS; EXTENSION OF THE
TERM OF.

The State of Ohia,
Office of the Attorney General,
Columbus, Mav 22, 1870.

Sir:—Your favor of the 18th mst. caume duly to hand,
and I have not answered it before because I had some doubt
as to how it ought to be answered.

As 1 understand vou, vour regularly elected auditor
died April 6, 1870, and April gth following the commis-
sioners of the county appointed Mr. Allen to fill the vacancy,
and he toek office prior to April 18, 1870, and the question
is, “Is there an auditor to be clected in vour countv” the
coming fall?

This appointment was then made under the act of 1850,
VI Sec., S. & C.. 97. and the appointee under that act would
have held his office until the next annual election (October,
1870), “and until his successor should be elected and quali-
fied.” '

The act of April 18, 1870, (Sec. 1, O. L., Vol. 67. page
103) provides “that all auditors now (i. e., 18th April) n
office shall continue to hold their offices until two years from
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County Auditors,; Extension of the Tcrin of.

the second Monday in November next after taking posses-
st of their said offices,” making no distinction, auditors
vleeted or appointed.

This statute then, as I understand it, would make the
appointee in vour county auditor until the second Monday in
MNovember, 1872, a term of two vears and seven months.
o much for the statute of 1870.

Now the term of office of a county auditor is fixed by
statute at two vears, except that in making the change in the
time of taking the office from March to November, the Gen-
eral Assembly has provided for extending the term of in-
cinnbents holding at the date of the last act (1870) for eight
months longer.  Section 2, article X of the constitution
clearly makes this office elective and simply empowers the
legislature to provide the mode of election and the length
ol term not exceeding three vears. Two vears has been
ixed by the old as well as the new statute, as the “term”
For which the office may be filled by election. It is not neces-
sary to discuss here whether under this section of the con-
stitution the General Assembly has power to extend the term
o an auditor elected beyond the time for which he was
clected, becanse the incumbent in vour county was never
clicted at all, -

The case then stands as follows:

AMr. Allen has been appointed to fill a term in an office
made electize by the constitution for a term longer by seven
micnths than the elective term fixed by the General Assembly,
Tweo regular QOctober elections will pass over. before the .
peaple can sav b'}- a vote whether they chose this man as
Iheir anditor, a man newver elected by them. This is the place
inowhich this last statute seems to me to leave the matter,
sl Fhe question is, does this statute so far as it seeks to
pileer Fhis consist with the section of the constitution above
vited 2 Tt appears to me that it does not.

The legislature has fixed by law the manner in which
{hie ¢lection for this office shall be held and have fixed the
[piggil oof term at two vears.

T'he act of 1870 is but a re-enactment of the old act so
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Zanesville Bridge Bonds; No Appropriation for Payment of.

far as this question is concerned, except that part of it which
extends the term of office of the present incumbents (i. e.,
April, 1870). The old as well as the new act makes the elec-
tion for the office biennial. The constitution makes the of-
fice elective. Taking the whole matter into consideration,
I am satished that an election for auditor should e held in
vour county next Qctoher.
Very respectiully,
I 15, POND,
Attarney General.

ZANESVILLE BRIDGE BONDS: NO APPROPRIA-
TION FOR PAYMENT QF.

The State of Ohio,
Office of the Attorney General,
Columnibus, fune 17, 1850.

.Col. John A. Blair:
Sir:—In veply to your favor of the Gth inst, T have to
say: '

The constitution of the State, article 2, section 20, pro-
vides. “No money can be drawn from the treasury except
in pursuance of a specific appropriation made by law.” The
Supreme Court in the case of The State vs. Medberry et. al.,
7th Q. S. R. 528, uses the following language: “No claim
against the State can he paid, no matter how just it is, un-
less there has been a specific appropriation made by law to
meet it. And this is true, although sufficient means has been
provided for debts, prospective. or accruing or past due.”
No specific appropriation has been made to pay the portion
of the Zanesville bridge debt now due. It follows that it
cannot be paid now.

The third section of the appropriation bill of April 16,
1870, (O. L., Vol. 67, page 67) provides as follows:
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Zanesville Brid ﬂ'e. Bonds; No Appropriation for Payment of
—Fees of Judges of S{)ecmi Election Held for Justices
of the Peace

“For superintendence and repairs on the Na-
tional Road for one year from the 15th day of
February, 1870, there is hereby appropnated what-
ever sums may be collected and paid into the State
treasury to the credit of the National Road fund,
during said period, of one vear, together with the
unexpended collections of the year previous appli-
cable to the same purpose.”

This appropriation is specifically for the “superin-
fendence and repairs”on the National Road for one vear from
aned after the 15th day of February, 1870, “and can be used
for no ather purpose, not even o pay debts contracted for
guperintendence and repairs™ contracted prior to February
1R, 18700 Tt cannat be used to pay the Zanesville bridge
debt, cither principal or interest.

Very respectfully,
F. B. POND,
Attorney General.

FEES OF JUDGES OF SPECIAL ELECTION HELD
FORJUSTICES OF THE PEACE.

The State of Ohio,
Office of the Attorney General,
Columbus, July 35, 1870.

Dizar Ste:—Yours of 3d June, by some unaccountable
nnstake. was mislaid, hence this late answer. In reply to it
I lve o say

First—In my judgment the office of justice of the peace
s 21 lownship office, and the fees of the judges of the election
shonled be paid out of the township treasury, except the fee
for taking in the returns of the election as indicated in scc-
o g, S0 & C, 765,

Sceondl—1"he fees of judges of such an election as you
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Hho to Pay Costs in Change of Venue.

speak of (in a special election held for the purpose of electing
a justice of the peace only), are, as I think, fixed by the
statute clearly at $2.00 per day for each of them.
Very respectfully, -
" F. B. POND,
Attorney General.

WHO TO PAY COSTS IN CHANGE OF VENUE.

The State of Ohio,
Office of the Attorney General,
Columbus, July 15, 1870.

Ino. §. Pearce, Esq., Prosccuting Attorney, etc.:

Sm:—Your favor of June 25th was in my absence from
the city mislaid, and came to my hand yesterday.

Section 122 of the criminal code (O. L., Vol. 66, page
305), takes place of the section to which you refer, and is
substantially a re-enactment of it. The section is unfortunate
in its language, but I can see no other meaning for it than
as follows: ;

The county from which the venue is changed must pay
all the costs of prosecution. The jury fees to be charged
to that county can be but the usual fees taxed in costs, to-
wit, $6.00. ’

Very respectfully,
F. B. POND,
Attorney General.
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bmnmwnr for County Boards of School Examiners to be
Furnished by County Auditors.

STATIONERY FOR COUNTY BOARDS OF SCIHOOL

EXAMINERS TO BE FURNISHED BY COUNTY
r\L'leORb

The State of Ohio,
Office of the Attorney General,
Columbus, July 16, 1370.

Han. JI. C. Evans, Probate Judge, Etc.:

Sir:—In reply to your inquiry of the gth inst. as to who
shall pay for blank books, printed questions and certificates
for county boards of school examiners, I have to say, that
in my judgment all blank books necessary for the use of
school examiners, as well as all printing, whether notices,
questions or certificates, should be furnished by the county
auditor, and paid for out of the general county fund.

The law intends that the work of the examiners shall
be faithfully and efficiently done, and that all material neces-
sary to that end shall be furnished by theauditor, and I think
it is all included in the words “blank books and stationery,”
which sec. 9, S. & S., page 709, provides tllf: auditor shall
furnish.

Very respectfully,
I'. B. POND.
Attorney General.



36 : OPINTONS OF THE ATTORNEY GENERAL

A Mailitia Company Must be Composed of Residents of
Same County—State House Superintendent; Duties,
and Posvers of.

A MILITIA COMPANY MUST BE COMPOSED OF
RESIDENTS OF SAME COUNTY.

The State of Ohio,
Office of the Attorney General,
July 22, 1870.

J. A. Scarritt, Assistant Adjutant General of Ohio:- )

Sir:—Your communication of this date is received,
asking my “opinion as to whether under the provisions of an
act entitled an act to organize and regulate an independent
militia, passed April 18, 1870, a company may be organized
having for its membership residents of different counties in
the State.”

In reply I have to state that in my judgment the first
and second sections of said act limit the membership of such
company to the “members of the regularly enrolled militia™
in a county having a city or town with a larger population
than three thousand. I, therefore, do not think that a com-
pany under that act can be legally organized composed of
residents of two or more different counties.

Very respectfully,
F. B. POND,
Attorney General.

STATE HOUSE SUPERINTENDENT ; DUTIES AND
POWERS OF.

The State of Ohio,
Office of the Attornev General,
Columbus, July 22, 1870.

Charles Ridgway, Esq.. Superintendcnt of State House:
Sir:—Section 2 of the act of April 21, 1862, S. & S,,
page 737, so clearly defines the duty of state house superin-
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l'ces of County Clerks for Reporting Criminal Statistics.
. tendent that T cannot add anything in way of construction
or explanation that would make that duty any plainer than
the statute has already done. ;
The General Assembly may undoubtedly and has in
one or two instances, especially directed some other officer to
look to and superintend certain improvements, repairs about
the property; but outside of what authority is thus specially
delegated no other officer or person has any legal right to
interfere in any way with your duties as laid down in the
section of the statute above referred to.
Very respectfully,
F. B. POND,
Attorney General.

FEES OF COUNTY CLERKS FOR REPORTING
CRIMINAL STATISTICS.

The State of Ohio,
Office of the Attorney General.
Columbus, July 25, 1870.

(ieo. H. Harmon, Esq., Clerk Richland Common Pleéas:

Sir i—Yours of 23d inst. came duly to hand, and in re-
ply 1 have to say:

That in my judgment the act of April' 17, 1868, S. & S,
7137. does riot interfere in any way with the provisions of the
sk of February 21, 1867, S. & S., 74.

The act first hamed seems to me to have been intended
to establish a bureau of general statistics. The last named
ner only refers to statistics of crime, and especially provides
that each clerk shall be paid for the labor required of him
therennder. The “questions” spoken of in section 2 of the
wet of 1868, would seem: to be such as might be asked for:
the purpose of obtaining more complete information than
s provided for by the statutes already in force.
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Power of the Gowvernor to Pardon or Comumnute.

I am satisfied you are entitled to the fees provided for
in the act of 1867.
' Very respectfully, etc.,
F. B. POND,
Attorney General.

POWER OF THE GOVERNOR TO PARDON OR
COMMUTE.

The State of Ohio,
Office of the Attorney General,
Columbus, July 29, 1870.

His IEvecllency, the Governor:

Siei—It seems clear to me that where any person has
been prosecuted for the violation of any criminal law of this
State and has. been convicted, that the Governor has full
power to pardon the offender or conmiunte his sentence (wide
Sec. 11, Art. IIT of the Constitiition) ; nor can it make any
difference as to what court exercises jurisdiction in the cause,
or what was the character of the sentence. Such pardon, if
~full, must relieve the convict from the further execution of
the sentence imposed, or such commutation change the char-’
acter of the punishment as the Governor may direct.

It follows, I think, that a person convicted in the police
court of Cincinnati of a violation of a criminal law of this
State and sentenced to the House of Correction, under sec-
tion 242 of the statute, S. & S., page 871, is a proper subject
for the exercise of that power by the Governor, if the cir-
cumstances in his judgment warrant it.

Very respectfully,
F. B. POND,
Attorney General.
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Malt and [ntoxicatin g Liguors; Municipal Corporations
May Regulate; Cannot Prohibit.

MALT AND INTOXICATING LIQUORS; MUNIC-
IPAL CORPORATIONS MAY REGULATE; CAN
NOT PROHIBIT. ¢

The State of Ohio,
Office of the Attorney General,
Columibus, September 1, 1870.

P. B. Miller, Esq., Mayor, Gettysburgh, Ohio:

Sir:—Your letter of the z5th ult., addressed to the Hon.
W. H. West, has been by him transmitted to me, and is just.
received. In reply to vour inquiries I have to say:

The Supreme Court of the State in the case of Thomp-
son vs. The City of Mt. Vernon (Ohio State Reports, Vol.
11, page 688), have decided that “the ordinance of a munic-
ipal corporation prohibiting the sale of pure Qhio wine, ale,
beer and cider to be drank where sold, and prohibiting the
sale of such liquors in less quantities thaun one gallon, is
void, because inconsistent with and against the policy of the
general statute of May 1. 18354, etc. This decision until
reversed is conclusive. The same doctrine is also laid down
by the court in the case of The City of Canton against Nist
(g9th Ohio State Reports, page 440). .

This is upon the principle that the legislature having
by a general law (viz., act of May 1, 1854) declared the gen-
eral policy of the State directly, would not, and cannot be
presumed to intend by the provisions of the Municipal Code
you refer to, authorize such corporations to adopt ordinances
inconsistent with what the legislature had enacted itself.

While vou cannot, therefore, prohibit such sale, I think
you may regulate, restrain and perhaps prohibit the shops.
Iror example: You may prohibit the opening of such shops
on Sunday ; or say, hetween certain hours, as for instance,
hetween 6 p. m. and 6 a. m.; and in case they become resorts
for noisy tippling, or mtemperance, close them entirely, upon
fhe same principle that you may regulate your markets or
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Sheriff's Fees for Taki::-.g Lunatics to the Asylwn.

other places of sale to make it or them consist with the well
being of your village.

Again, by chapter XTIV of the Municipal Code (Ohio
Laws, Vol 66, page 180), vou will see that by the proper
ordinance you may have a jury in your mayor’s court so ’
that if one should be demanded by the accused, or he should
plead not guilty, a jury may be empaneled in that court to
try him and close the matter up.

Very respectfully,
F. B. POND,
Attorney General.

SHERIFF'S FEES FOR TAKING LUNATICS TO
THE ASYLUM.

The State of Ohio,
Office of the Attorney General,
Columbus, September 12, 1870.

John W. Broowmsberger, Sheriff of Waood County:

Sir:—Yours of 2d inst., directed to Mr. West but
doubtless intended for me, would have been answered sooner
but for sickness. _

Section 40, S. & C.. Vol. 1, page 847, regulates the fees
of sheriffs in taking lunatics to asvlum. By it. as T under--
stand it, sheriffs reccive ten cents going and returning, and
seventy-five cents per day for maintaining lunatic and no
more. T an assistant is required. that assistant is entitled
to five cents per mile and no mare. No oother fees in this
behalf can be legally charged by the sheriff as e as T am

advised. '
- Very respect fully,
7 1 POND,
Attorney General.
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COMPENSATION OF PROSECUTING ATTORNEYS.

The State of Ohio,
Office of the Attorney General,
Columbus, September 12, 1870.

T. W. Hamnpton, Prosecuting Attorney Gallia County:

Sir:—Your letter asking my opinion as to compensa-
tion of prosecuting attornevs would have been answered
sooner but for my ill health.

Your county, I take it for granted, contains 20,000 in-
habitants and over.

In that case it appears to me that any installment of
vour salary which hecame payable, according to the time
fixed by the commissioners before the census for vour county
was completed, would be regulated by the census of 1860,
and any installment payable after that by the census of 1870.

Very respectfully,
. B. POND,
Attorney General.

CORONERS; DUTIES OF.

"The State of Ohio,
Office of the Attorney General,
Columbus, September 16, 1870.

1. H. Rase, Esq.. Coroner of Richland County, Mansfeld,

Ohio:

Dear Str:—Owing to sickness I have not been able to
answer vour letter of August 3d until now, and in reply I
have now to say:

The duties of a coroner are generally too little appre-
ciated in their consequences npon society. The great objects
nf the inquest of the coroner are: TFirst—The more ef-
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fectually and certainly to secure the conviction and punish-
ment of murderers-and other offenders against the lives of
citizens; and second, to protect innocent persons from crim-
mal accusations. )

It will be readily seen then, that it is of the utmost im-
portance that in every case where the statute requires it, this
inquest should be held, and that when held all the evidence
tending to throw light upon the cause of the death should
be elicited with the utmost care, written down in the proper
form and preserved: [First—As above indicated, to furuish
the authorities with the means for pursuing the real crim-
inal, if such there be; and second. the no less important pur-
pose of relieving the innocent from causeless imputations
and vexations and wrongful prosecutions.

It is difficult to lay down any fixed rule to guide the
coroner as to when he shall hold an inquest and when not.
The statute (S. & C., page 1400, sec. 8) has the following
language: “That whenever information shall be given to
any coroner that the dead body of anv person supposed to
have come to his or her death by wiolence, has been found
within his county, it shall be the duty of such coroner,” etc.
From this it would seem that when such information reaches
the coroner as will lead him as a reasonable man to suppose,
or to suspect that the death has been caused by violence, the
coroner should issue his warrant. It would seem also that the
violence should be supposed to be the immediate cause of the
death. Death may not have followed the blow upon the in-
stant, as the victim may have lain in any insensible state for
days after a blow upon the head, or other reason mav have
supervened, but the death nmst have resulted proximately
from the violence. The violence mav have been of different
character. It may have been by blows inflicted, by poison
administered, by the explosion of a kerosene lanmip. by
‘drowning, or by many other modes that death resulted, in
all of which cases the evidence onght to be preserved; e. g..
in case of an explosion of a lamp whereby death is caused,
the vendor of the oil may, under our statute, have been guilty
of manslaughter. '
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In short, whevnever the information is such that the
coroner, as a reasonable man, supposes the death to have
been caused by violence, he should hold his inquest under
the penalties provided in the tenth section of the act above
referred to. :

When the coroner has determined that an inquest 1s
necessary, he should make it thorough. All evidence of the
facts attending the matter, which can be obtained, should
he carefully taken, and especially should scientific and med-
ical men be examined to fullv fix the cause of the death;
and if it should, in the opinion of such men, be necessary to
throw any light upon the case, post moriem examination
should be had whether the friends of the deceased object to
it or not.

When the body is taken out of the county before the
warrant issues for the jury. the inquest should in my judg-
ment be held in the county and by the coroner of the county
to which the hody may have heen taken:

I have answered as fully as I can, as I understand the
subject, the questions vou put. I appreciate the difficulties
that surround the coroner in some cases, and yet public jus-
tice requires that these duties should be performed with as
miuch care and faithfulness as any that are imposed by the
law,

“Very respectfully,
E. B. POND,
Attorney General.
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Green Township (Hamlton County) Section Sixteen School
Fund. '

GREEN TOWNSHIP (HAMILTON COUNTY) SEC-
TION SINTEEN SCHOOL FUND.

The State of Ohio,
Office of the Attorney General,
Columbus, September'13, 1870.

C. 1. Blackburn, Esq., Prosecuting Attorney, Cincinnati,
Ohio: :
Sir:—Your favor of the 8th inst. covering other papers,

including statement of State Auditor Godman, was duly re-

ceived in my absence, and would have received attention

sooner, but for press of business occasioned by my late ill

health.

I have now to say that I have examined the matter you
submit, as far as [ can, and am compelled to say that I find
nothing unfair as against your county and the several town-
ships thereof, in the adjustment of the Green Township mat=
ter made by the Auditor of State.

It would seem from the boaolks i the auditor’s office that
in 1830 the county of Hamilton had a credit on account of
the principal of section 16 school fund in excess of the
amount actually paid into the State Treasury of $2,064.15.
Upon this sum the State has regularly paid interest to Ham-
ilton County for the benefit of the several townships amount-
ing to $4,001.82; the sum amounting for principal and in-
terest to $7.055.97.

Flere then we have $4,091.82 paid by the State to the
county by mistake, of money to which the county was not
entitled and which the State has the right to reclaim.

The county has also a credit on account of principal
_of section 16 fund, to which it is not entitled of $2.064.15,
and which the State has a right to halance by any claim the
county mav have against the State of equal anount.

In 1850 it would scent that Green Township in your
county, through the default of some one in vour county,
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lost a credit to which it was entitled upon the State Auditor’s
books on account of principal of section 16, of $2,610.36.

In 1867 the legislaturc authorized the Auditor of State
to adjust the account of section 16, Green Township, so -
that the full amount of the principal and interest of the
money arising from the sale of said section should be cred-
ited and paid to it by the State.

Here, then, Green Township is entitled to a credit of
$2,610.36 on account of principal. The interest on that sum
from 1850 is $2,806.04. This must be paid to the township
by the State. - t

But the county owes the State on account of the ex-
cess of principal ahove referred to, $2,004.15. *The auditor
credits Green Township on. account of principal, as he is
required to do by the act above referred to, with the above
$2,610.36; and charges it to the county to balance in part the
credit the county has erroneously received.

The county (the different townships thereof in propor-
tion) -owes the State for interest erroneously paid to it by
the State. $4.001.82. The auditor charges the county,
through its different townships in proportion. in part to bal-
ance the above, with the sum of $2,086.04 interest due Green
Township as above stated, collects -the money and pays
Cireen Township.

The Auditor of State is fully authorized, in my judg-
mient, and more it is his duty, when errors have crept into
Ihe accounts, to correct them, and if made against the State
i collect the amount of the errvor, and if against any other
parvty and in favor of the State, to make such party whole
it of the State treasury.,

‘I'his adjustment, it appears to me, to be such a one as

: the anditor could make, and if the boolss are correct in show-
v e what fhey appear to show, it is such an adjustment as
e onght to make, unless he may have been too liberal in
pllowing FHamilton County to retain the excess of principal
o aiin] interest which she has received by mistake, after de-
o ;ﬁii!!'?ug' fhie Creen Township matter.,




46 OPINTONS OF THE ATTORNEY GENERAL

Probate Judge; Election of.

As advised now I can see no way in which such an ad-
justment can be disturbed. ‘
Very respectfully,
F. B. POND,
Attorney General.

PROBATE JUDGE; ELECTION OF.

The State of Ohio,
Office of the Attorney General,
Columbus, September 16, 1870.

Lewis S. Gordon, Probate Judge, ctc.:

S :—Qwing. to. ill healtlr your letter has remained un-
answered until now. In reply to it T have to say:

That under the act of March 21, 1865, Swan and Sayler,
page 501 (Sec. 1.), I am satisfied that at the next October
clection it will be necessary to clect a judge to fill the re-
mainder of the term for which Judge Cobb was elected, and
that as soon after as he can be commissioned and otherwise

properly qualified he will take his office.
' Very respectfully,
F. B. POND,
Attorney General.
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INDICTMENT FOR MURDER; HOW TO BE
WORDED.

The State of Ohio,
Office of the Attorney General,
Columbus, September 28, 1870.

S T. Sutphen, Esq., Prosccuting Attorney, etc.:

Sik:—Yours of 22d inst. came to hand yesterday. In
my judgment the indictment vou present, while it is very
inartificially drawn, would, if properly punctuated, be held
cood. You have substantially charged an assault (not bat-
tery for vou use the word “she” where vou should have used
the word “her”), and that while the accused were in the
commission of said unlawful act, they unlawfully did kill
and slay the woman.

I should prefer, however, the form I give you for
charging the crime. After the word “aforesaid” in the
cleventh line of vour indictment say “in and upon the body
of one Elizabeth Buckmaster, unlawfully and in a menacing
manner, did make an.assault, and her, the said Elizabeth
Duckmaster, did then and there unlawfully strike, wound,
abuse and ill treat, and whilst the said William Troxel and
Charles Tagget were engaged in the commission of the un-
lawful act herein above charged against them, they, the said
William Troxel and Charles Tagget, her,.the said Elizabeth
Puckmaster, did unlawfully kill and slay.”

I am sorry this could not reach you as soon ds you de-
sire, but hope it is not vet too late to be of service.

Very respectfully,
F. B. POND,
Attorney General.
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Prosecuting Attorneys Not Entitled to Extra Conpensation
Under the School Law of 1853

PROSECUTING ATTORNEYS NOT ENTITLED TO
EXTRA COMPENSATION UNDER THE SCHOOL
LAW OT 1853. :
The State of Ohio,
: Office of the Attorney General,
Columbus, September 29, 1870.

J. M. Dalzell, Esq., Prosecuting Attorney, Noble County:

Sik:—Your communication to General Sherwood is
just read, and in answer to your ¢uestion therein, I have to
sav: '

By section 65 of school act of 1853 (S. & C., 1363), it
is provided that “any suit either in favor of or against any
school board or other school officers, shall be prosecuted or
defended as the case mav be, by the prosecuting attorney
of the proper county as a part of his official duties.”

Section 1 of the act of April 13, 1865, (5. & S.. 633)
provides that “the prosecuting attarney for each county
in this State shall annually receive for his services in crim-
inal and civil business, which now-are or hercafter may be
required of him by law to be performed,” ete.. the compensa-
tion in that section providec. )

In my judgment a suit brought on hehalf of a board of
education against a township treasurer, or upon his bond,
would be among the duties denominated official by the sec-
tion of the school act above cited, and for this duty he is
paid in his general compensation provided in the section of
the act of 1865 above referred to, and.the prosecutor is not
legally entitled to charge other fees. 1 admit the hardships
of the case but cannot see otherwise under present legisla-
tion. ‘

Very respectfully,
. B POND,
Attorney Ceneral,
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HHabeas Corpus and Second Commitinent.

HALEAS CORPUS AND SECOND COMMITMENT,

~ The State of Ohio,
Office of the Attorney General,
Columbus, September 30, 1870.

W Allen, Esq., Greenwille, Ohio:

Siie:—Yours of 28th inst. is at hand, and in reply I have
tee zay that T have given some attention to the section of the
stulnte, to which you refer, and have come to the following
coniclinsion

Scetion 6 of the act of 1811, re-enacted March 27, 18358,
1, 1. 19, was intended by the General Assembly to secure
respuct to the writ of habeas corpus.

When the commitment is found defective and the ac-
cnsed discharged, this order of the court (i. e., the commit-
ment) is dead and accused may not be again interfered with
undder 1t, and this, this statute is intended to make sure, But
i is clear to me that the magistrate may immediately upon

wieh discharge, pending an examination, issue another war-
ttst for the arrest of the accused upon the same affidavit,
Hinke out a new mittimus, and this new mittimus will be

&

ntich “legal order™ of a “court having jurisdiction of the
cunwe or offense” as is contemplated by the section, and as
will profect the officers from the penalty imposed by the sec-
ftin; or a new affidavit may be filed for the same offense
nil thi: whole case proceeded in de novo.
Very respectfully,
F. B. POND,
Attorney General.
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JUDGES OF ELECTION; ACT OF 1870 IN RELA-
TION THERETO.

The State of Ohio,
Office of the Attorney General,
Columbus, October 6, 1870.

Hon. R. D. Harrison, Chairinan Republican State Executive

Committee :

Sir—In accordance with your request, [ have the
honor to submit the following, as my judgment of the act
of April 12, 1870, entitled “"An act to amend an act to regu-
late the election of State and county officers, passed May 3,
1852."

First—The General Assembly has the power to regulate
and fix by law the mode of conducting elections, and to de-
termine who shall be judges of clections.

Second—"The abave etk is now the anly law in existence
fixing who shall be judges of elections, inasmuch as all laws
n existence on the date of the passage of this act are by it
repealed. )

Third—The first section ef said act of April 12, 1850,
as amending the sixth section of the act of March 11, 1833,
fixes who, of persons to be indicated at elections held there-
after, shall be judges of elections; and the third section of
the act provides that “the electors who, according to the re-
turns, would have been selected judges of election, had this
act not heen in force on the 4th of April, 1870, shall be
judges of election, and shall qualify as much, as 1f the same
had been then in force,” etc., ctc.

In my judgment this act is the law applicable to the
" election to be held on the 1ith inst., and all polls not con-
ducted in accordance with its spirit will be illegally con-
ducted.

Very vespectfully,
17 B. POND,
Attorney General.
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SEPARATIE SCHOOL DISTRICT ENTITLED TO ITS
PROPORTION OF ALL SCHOOL FUNDS.

The State of Ohig,
Office of the Attorney Geuneral,
Columbus, October 13, 1870.

W . Hewkle, Conmissioner of Conrinon Schools:

Sit:—In reply to vour inquiry in regard to the school
fund to a proportion of which, a separate school district,
organized under the act of April g, 1867, is entitled, I have
lo say:

In my judgment the act of May 6, 1869, amending the
sinth section of the act of 1867, applies to all school funds
in the township treasury at the date of the organization of -
ihe separate district, and to all school funds which might
after such date come mto such treasury as the proceeds of
i larger levy made before such date.

The word “contingent” in the act, it appears to me, de-
seribes all other funds than the tuition fund. It appears to
me that the school law contemplates but. two absolutely dis-
tinct funds, viz.: a twition fund, and a fund raised “for
pnirchasing school house sites, for erecting. furnishing and
repairing school houses, for providing fuel and for any other
sehonl purpose other than the paviment of teachers.” (See
=& C., pages 1353-4, Sec. 22.) This second fund, which
niay he used for any and all purposes above mentioned as
the circumstances may require, is one fund, and it appears
for e to be the fund described by the word “contingent”
in the act of 1869. If the word does not mean this, it is
difticalt for me to fix a definite meaning to it; and it ap-
[renrs to me that the act of 1869 contemplates that when the
s geparate district sets up for itself it shall have “its propor-
“:. Hanate” share of all school funds which it aided in raising,
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and which it might have shared in if it had remained under
the control of the old township board. : '
. Very respectfully,
' F. B. POND,
Attorney General.

LEGISLATIVE HALLS; WHOSE DUTY IT IS TO
PREPARIE THEM FOR RECEPTION OF LEGIS-
LATURE.

The State of Ohio,
Office of the Attorney General,
Columbus, October 26, 1870.

General 1. R. Sherwood, Secretary of State:

Sme:—Yours of 17th inst. is to hand, inquiring “whose
duty it is to prepare the halls of the General Assembly for
its reception.”

In reply I have to say that ] have examined the different
© statutes relating to this subject. and while I find some dif-
ficulty in harmonizing some of their apparently coufhctma'
provisions, I have come to the following conclusion: That
it will be the duty of the Superintendent of the State House
to prepare the halls for the reception of the General As-
sembly, so far as the preparation of the halls themselves and
the furniture thereof is concerned. And as to all such
property as hooks, stationerv and other property that the
Secretary of State has charge of and is required to furnish
for each session, the Secretary of State, on demand will
furnish it to the sergeant-at-arms of the proper house, whose
s duty it will be immediately before the se===;10n to place it in
the hall for the use of the members.

Very respectfully,
F. B. POND,

~ Attorney General.
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REFORM SCHOOL; COMMITMENTS TO. «

The State of Ohio,
Office of the Attorney General,
Columbus, October 27, 1870.
Hon, D W. W hitmore: '

Sir:—Yours of 25th inst. came to hand this morning,
aed in reply I have to say:

I have been unable to find any statute under which the
bov vou mention can be sent to the Reform Farm by an
arder of the Probate Court. But I am satisfied that a judge
of the Court of Common Pleas in your county may, on appli-
cation, have the boy brought before him, and in a proper
case make an order committing him to the farm, which
wotild be valid under the statute of February 24, 1865. S. &
> 388. 5w

Very respectfully,
' F. B: POND,

Attorney General. '

DEEDS MADE BY THE GOVERNOR REQUIRE NO
STAMPS.

The State of Ohio,
Office of the Attorney General,
Columbus, October 27, 1870.

Hie Lveellency, the Gowvernor:

Sie:—In my judgment a deed made by you as Governor
wf Oiiic, as provided by statute for ministerial lands sold
(=ee. 20). is covered by the language “official instruments,
dienments and papers” in section 154. page 117, of the
Internal Revenue Laws of the United States, and does not
feruire o stamp to render it a valid instrument.

Very respectfully,
. B. POND,
Attorney General. -
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Mechanic Laboring From Place to Place Can Fote—County
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MECHANIC LABORING FROM PLACE TO PLACE
CAN VOTL.

The State of Ohio,
‘Office of the Attorney General,
Columbus, November 2, 1870.
John Gander, Esq.:’ ' ' '
- Si:—VYours of 1z2th October would have been ans-
wered sooner but for absence from the city. :

In my judgment the laborer of mechanics who labors a
while in one place, and then.in zmother,‘f‘cmztining so long
in one place only as he can gef employment, if he has been
in the State and township th_(f time required by law, is a
voter within the meaning of the law. Of course a man
having a family must vote where his family resides.

* . Very respectfully,
' ' . B. POND;
Attorney General.

COUNTY AUDITOR; NO VALID ELECTION FOR
IN 1870.

The State of Ohio,
Office of the Attornev General.
Columbus, November 2, 1870.
Hon. I. R. Sherwood:

Sir:—1I am informed by the Governor that he will issue

a commission, if desired, by the successful candidate this
- fall for county auditor.

In my judgment the commission, however, can avail
notliing if issued as there is no authority of Jaw for holding
an election for that office in the fall of 1870.

Very respectfully,
TF. B. POND,
Attorney General,
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oty Connnissioners Elected for a Full Term Hold Office
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P HNTY COMMISSIONERS ELECTED FOR A
FULL TERM ROLD OFFICE FOR THREE
VIEARS. :

The State of Ohio,
Office of the Attorney Géneral,
Columbus, November 2, 1870.

Saenel Kendrick, Esq., Anditor of Ross County:
Siie—In reply to vours of the 3tst ult, I have to say
thar i my judgment under the law as it now stands, a com-
missioner elected for a full term is entitled to hold the office
fow 1he Tull term of three vears.
Very respectfully,
I'. B. POND,
Attorney General. -

COUNTY TREASURERS: I'LES OF.

) The State of Ohio,
Office of the Attorney General,
_ Columbus, November 2, 1870.

it ewsrs. Durfee and Stephenson:

fenrLEMEN :—Yours of October 26, 1870, came duly
fiv Ll s in reply I have to sayv:

Aw | understand the honds of the county have been
figgotinted through a bank. and the moneyv raised on them
Da twever been received or disbursed by the county treas-
tiger, I that case it is clear the county treasurer is not en-
Heleil fo Tees under the act of February, 1859, S. & C., 1234,
fug roeviving and disbursing -the proceeds of a funded debt
i il as he does not receive or disburse it

[o my judgment he is entitled to fees under the act of

Al 13, 18Gs, S, & S, 918, upon the redemption fund as
SRt *
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A Justice of Peace Can be a Township Trustee— Counly
Auditors; Liability of the Bond of, for Extension of
Term of Office,

fast as it is collected and is found in his hands upon semi-
annnal settlement, and no faster.
Very respectfully, etc.,
F. B. POND,
Attorney General.

A JUSTICE OF PEACE CAN BE A TOWNSHIP
TRUSTEE.

The State of Ohio,
Office of the Attorney General,
Columbus, November 11, 1870.
John D. Hanks, Esq.:

Sir:—Yours of 4th inst. is received, and would have
been answered sooner but for necessary absence from the
city.’

In reply I have to say that there is no legal objection to
one person holding at the same time in Ohio the office of
justice of the peace and township trustee.

Very respectfully, etc.,
I. B. POND,
Attorney General.

COUNTY -AUDITORS: LIABILITY OF THE BOND
OF, FOR EXTENSION OFF TERM OF OFFICE.

The State of Ohio,
Office of the Attorney General,
Columbus, November 11, 1870.

G. I'V . Binckley, Esq., Auditor Perry County, Ohio:
Sir:—Yours of the 5th inst. is to hand and would have
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been answered sooner but for necessary absence from the
city.

Under the law, in accordance with which you were
elected, vou were elected to hold the office for two years and
until your successor was duly elected and qualified, and
you gave bond accordingly. The bond you have already
given is good for the additional eight months, and no addi-
tional one is needed. If the county commissioners desire
it T should give, however, an additional bend, without dis-
turbing the old one. The election held this fall can amount
to nothing. The office of auditor 1s one which is created by
statute, and all elections for that office must be held in ac-
cordance with some statute. There was no statute in ex-
istence authorizing an election for auditor of the county
this fall.

Very respectfully,
' F. B. POND,
Attorney General.

0

JUSTICES OF THE PFACE; ELECTION OF.

The State of Ohio,
Office of the Attorney General,
-' Columbus, November 13, 1870.

I W. Albaugh, Esq.:

Sir:—VYours of 14th inst. came to hand this morning,
and in reply I have to say that in my judgment the act of
April 12, 1870, does apply to elections of justices of the
peace and does not apply to other township officers,

The act of March 14. 1853, S. & C., 1565, provides the
mode for the election of township officers other than justices
of the peace.

“The act of March 11. 18353, S. & C.. 765, 14 Sec., pro-
vides the mode for the election of justices of the peace,
+ and says that elections for justices “shall be conducted in
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Fees of a Surgeonin Post Mortem Examination to be I'ixed
by the Cowrt. '

the same manner as is required in the election of members
of the General Assembly,” etc.

The act of April ¥2, 1870, and the act which it amends
provides the wode for the election of members of the Gen-
eral Assembly, ctc. .
Very respectfully, ete., :

F. B. POND,
Attorney General.

FEES OF A SURGEON IN A POST MORTEM EXAM-
INATION TO GE FIXED BY THE COURT.

The State of Ohio,
Office of the Attorney General,
Columbus, November 17, 1870.

T. G. McCray, Esq.:
Sie:—Yours of r3th inst, came to hand this morning.
I suppbse the fee vou inquire about is for the services of
the chemist in a post mortem examination. This chemist,
1 suppose, to be a physician or surgeon. If so, the act of
March 8, 1861, S. & S., page 730, provides for the payment
to him by the commissioners of the county, of such sum as
the Court of Common Pleas may direct. I know of no
statute warraniing such payment by the commissioners
until the amount shall have been fixed by the court.
Very respectfully,
F. B. POND,
Attorney General.
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I J'”{l”'t’ Treasurer's Bond Liable fo.! Safe Kee;‘unc of Plrbhc
Funds; IFaconcy in Office—Cowndy Auditors; Fees of;
Under Forty-first Sfcnou of Schoo! Laze.

VILLAGE T RE-\SL’ RER'S BOND LIABLE FEOR SATFE
KEEPING OF PUBLIC.FUNDS; VACANCY IN
OFFICE.

The State of Ohio,
Office of the Atforney General,
Columbus, November 30. 1870.

Str:—In reply to yours of 28th inst., I have to say:

First—-The treasurer of a village is under our statutes
lizhle upon his bond for the safe keeping of the public money
noomatter what may happen—robbery or anything else; and
un power inferior to the General Assembly can relieve him
-no matter whether he has used the money himself or has
Leen robbed of it

Second—When 'a vacancy occurs .«;ixty‘ days or more
lefore the regular election for such office any elective of-
heer's vacancy must be filled by election, and no appoint-
mient would he valid unless it be for a period of less than
sinly days immediately preceding such election.

Very respectfully,
TI. B. POND.

Attorney General.

(' OUNTY AUDITORS; TEES OF; UNDER FORTY-
FIRST SECTION OF SCHOOL LAW OF 1833.

The State of Ohio,
Office of the Attorney General,
Columbus, November 30, 1870.

N, Thomas, Auditor Madison County:

Stk :—Yours of 26th inst. is to hand.. In my judgment
the forty-first section of the act of the General Assembly.
villed the scheol law, S. & C., 1360, was superseded by the
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Recorders Should Not Use Printed Blanks fef' Recording
Deeds, Eic,

act of February 7, 1861, and impliedly repealed. The last
named act is entitled “An act to regulate and limit the com-
pensation of county auditors,” 58th Vol. O. S., page 7.
There is considerable conflict of opinion about this,
and the matter will soon be brought before the Supreme
Court in the case of “The Commissioners of Lorain County
vs., Mozart Gallup,” when it is to be hoped the matter will
be definitely settled by that tribunal. -
Very respectfully, etc.,
F. B. POND,
Attorney General.

RECORDERS SHOULD NOT USE PRINTED
BLANKS FOR RECORDING DEEDS, ETC.

The State of Ohio,
Office of the Attorncy General,
Columbus, December 16, 1870.

A. L. Marshall, Esq., Recorder Shelby County:

Sir:—Yours of 15th inst. came to hand today. In re-
ply I have to say that in my judgment the practice yon
speak of of issuing records for deeds, mortgages, etc., in
which the formal part of such instrument have been printed
before the deed or mortgage is presented for record is, to
say the least of it, a bad and dangerous practice. '

Whether our Courts would hold that such records were
illegal, T am not now prepared to say, but T am, for various
reasons, inclined to think thev wonld so hold. .

The transeript of a record duly certified by the recorder °
is now of even a higher order of cvidence than the original
instrument itself in this, that the exceution of such instru-
ment is proved.

If records are to he made or partially made out before-
hand, the greater liabilitv to errors in actually making the



FRANCIS B. POND—I870-1874. 61

Perjury Where a Party Swears Falsely B cfo-ré a Commis-
sion Appointed to Take Testimony in ¢ Divorce Case
by an [ndiana Court.

record conform to the original instrument in form—inter-
lineations that must often be made in your printed parts to
adapt them to the original leave so much greater room for
errors that a record so made ought not to carry with it that
character for truth which it now has. In my judgment
such records ought not to be used.
Very respectfully, etc.,
F. B. POND,
Attorney General

PERJURY WHERE A PARTY SWEARS FALSELY '
BEFORE A COMMISSION APPOINTED TO
TAKE TESTIMONY IN A DIVORCE CASE BY
AN INDIANA COURT.

The State of Ohio,
Office of the Attorney General,

Columbus, January 16_.

W. P. Howland, Esq., Prosecuting Attornev, Etc.:,
Sir:—DBelow please find extracts from Indiana statutes.
That speaking of “willful absense” is as follows:
“Abandonment for one vear.”
As to taking depositions under a commission, section
240 of the Indiana code provides as follows:

“When a deposition is to be taken out of the
State the clerk shall, upon the request of the party
taking the deposition to the officer or commissioner
designated to take the deposition.”

Section 241 provides:

“If the commission do not specify the name
of the officer before whom the deposition is to be





