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INTOXICATING LIQUORS-CAN THE LEGISLA­
TURE AUTHORIZE TOWNSHIPS TO VOTE ON 
SALE Of.'. 

The State of Ohio, 
Office of the Attorney General, 

Columbus, Jan~tary zo, 1870. 

His I;:rccllwcy, R . B. I-fa .. res .. Govcr11or of Ohio: 
Sm :- The communication from E. J. \Nhitney, ad­

dressed to yon, inqu:iring "wl1ether the legislatUI:e has power 
to pass a lavv authorizing the people of any township to de­
cide by ballot whether intoxicating liquors shall be sold in 
such. t~wnships," was re·c<:;i ved tl;i:; morning. 

In reply I have to say that in my .it1clgment the leg·isla~ · 
ture has no $uch power. 

In t he case of l\filler and Gibson against the State (3d 
Ohio State Reports) .. the Supreme Court intimate the opin­
ion that the. legisl atu re has not the power to prohibit abso­
lu tely the sale of liquors under the constitution, and what 
it cannot do itself, it can authorize no one 'else to do. 

The legis!atme can onl_v provide by law against the 
evils resulting from the traffic in intoxicating liqnors. 

Again, by the twentv-sixth' section of article li of the 
constitution as interpreted by the Supreme Comt, in the 
case· of C. W. & S. R. R. Co. vs. Clinton County ( rst Ohio 
State Reports, pages 87, 88 and '89)_, it is declared that "the 
General Assembly cannot surrender any portion of the legis­
lative authority with 'which it is invested, or authorize its 
exercise by any other person or body." 

Very respectfully, 
F. B. POND, 
Attorney General. 



4: OPINIONS .Of' THI:: :\TTORNEY GI::NERAL 

Req11isitio11S lor .·'lbra/w.m Bloom and George Han·is01~; 

Fa.fsc P·rctcllscs; Obtai11i:ng'P.rope·rty Under. 

REQlJlSlTJ:()NS FOR ABRAHAM BLOOM AND 
C.EOJ.:tGJ::: .HARRISON; FALSE PRETENSES; 
O.lf.I.'A I N.l NG .PROPERTY UNDER. 

The State of Ohio, 
()flic\: ()'[ the Attorney General, 

c(lllllllbus, Janu ary z6,~ 

:J'u Ni.~ L .,:r:t.'lt,:nr::,', tltr: Covauur n/ Ohiu: 
Srn :-l hav..: c~:t mi ned the n:qt risi l ion <){ the Governo1· 

of Indiana for the surrentkr of Abnthat ll B loom. together 
with the. accompanyitig documents. It appca rs fro111 these 
that Bloom has been ind icted in the Circuit Court of Frank­
lin County for "obtain ing personal property by false pre­
h.:n>'t:~. .. !\ <:opy of the indictment certified by the Governor 
t:•f [ndi:rn :r as dull· :u rlh<·:rr l·icalt:d in :r-:t:<.>rdance with the laws 
<) f lru.li: tr r:r. i~ <:~lribit~o.l. 

The p:q ><:: r:< ill fo)I'ITI :rn: ill a<:cnn l:rnc..: wil'l l the act of 
(:.:,n.t;!·n.:~S!-! . 

J had s(•ITI<~ <I< ••• ht :rt l'i rsl: a~ I:<. I w llc!'llcr t he offense 
(: ha r~,:·cd in t lh: illdi-ct·rnt·nt b<:k11rged l" l'lw dass ~pecifiecl in . 
the constitntion of the Un ited StaU:s, and the act of Con­
g-ress relating to fugitives f rom justice; but upon careful 
examination I am satisfied that it belongs to that class. 

the constitution of the United States (Sec. 2 . Art. 4), 
provides "that any person charg·ed in any state with treason. 
felony or other cn:mt:, who shall flee.'' etc., "shall be deliv­
ered up." etc. 

~!.'he A rticlt; <'•f C<.~nkdcr:I(· i(>!l, ;rrtivk ' '·· .provided "that 
if any JWI'S<.lll ;::-ni ll·y <:•L. <•r ch:t r;..:·c:d with, 1-rc:ISt)ll. felony or 
higil-rn isd ('IJH·::rn(>l' "' ·~ •:< sh:rll l·u; tld ivered up," etc. 

Th~: comrnitl:c<: wh<:• d r:·ilkr.l :rntl rq:>•.•rt·,;d the constitu­
tion of l:h (: TJnih;d :St·:rtcs. rcp••rl\:d Hrc san11.: J.drr:•scolog.y in­
clicating t·h(: d:rss <"•f crirne. l<::rvin;::: ' ,, ,,. l'lrv \\'(>rd "other." 
And in 1'1-h; c••n~l:it ll l ' i <'HI t·hc w••rds "hi;..:·lr rr•isdc:rncar ror" were 
~trickcn <> ttl'. and Hrc w••rcls "••1:1-r<": r· crir rw:;" iiiS\Tt·ed in their 
~tl'ad. leaving it ck:1r t(1 1111' rninil drat t·lrc f r:11ncrs of the 
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Req·nisit·ious for A bwlza11t Bloom and Geo-rge Harri-son; 
·False Pretenses; Obtaint:ng Prop~-rty Under. 

constitution intended to ·embrace within ~he meaning of ·the 
provision a-ll classes of crimes without distingtlishing be­
tween the different grades. 

It is well settled that the . character or grade of the 
offense is to be determi-ned by the laws of the place where 
it was committee\. (See 4th JohF)sOn's . Chancery R<'ports, 
II I. ) 

The Indiana statute is as follows: 

"If any person with intent to def raud ai10ther 
s~1all -desigFledly, ·by color of any fa·lse .t{;)ken or 
writing, or any false .pretense, ·obtain the signa­
ture of any person to any written instrument, or 
obtain from any person ·any money, transfer notes, 
bond, receipt o-r thing of va.l-ne, such person ~hall 
upon. conviction t l~ereof, ·be in~prisoned in .the 
State's pr ison not less than two tior more than ·seveH 
years, and be fined not exceeding double the prop­
erty so obtained." 

The indictment seems to me to sufficiently charg-e the 
offense descr ibed in this statute, and whi'le I am advised that 
this proceeding is sometimes instituted for other purposes 
than appears front the papers. submitted, I c_annot well see 
how a warrant can be legally refused. 

In the matter of George Harrison, the papers a re 
regular in form in all respects. 

Very respect fully, 
F. B. POND, 
Attorney General. 



6 OPJNlONS OF THE ATT OHNEY GENERAL 

fndictmeuls for Bn·rg/.ar'J' J.'aki11g Place ·in a BniMing Used 
as a. 1)-.,wt/ing a·nd Storeho'I/.SC. 

INDICTi\1ENTS FOR BURGLARY TAKING PLACE 
IN A B(JILDING USED AS A DWELLING ANI) 
STOREHOUSE. 

The State of O hio, 
Office·o·f the :\ttom <.:y General, 

Colw llhn:-;. J;e!J mary 4, 1870. 

l-ftll'r:v /~ . loll t'S. r:_,.,, .. Pro.,·t:cllfl:ng Affurncy. Portsmouth. 
0 It io: 
Sm :-If the bmglar~: tool~ place in the part of the 

building where the store is kept. I shou ld have no hesi ta­
tio'n in saying it is the "storehouse." If in. the other part. 
as the ad well ing h.ouse ;" and if there is any doubt as t.o 
wht:rc t·ll e brea king nccur_rcd cha rge it as "storehouse and 
dwe.lli iH:_:- hn Hst:." but ·1 tll i11k it better to char;e it as o ne or 
lhe <)I ller, il' po:-;sihk. 

As h) the sc<:<'•nd inq11 iry t·ltt: word s "au dection dul.v 
heJc.J litH let· th~: 1:1\VS (i f [·!Je ~t:ti:C ol: ()hio'' wilt be sufficicti t 
description of tlte ekction itt b(.ll'lt th<;: ca~e~· referred to. 

Vt'ry respL:~:t·fu\ly. 

17 . B. POND, 
Attorney General. 
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Indictments I1Vhen Assistant P.rosecnting Attorney was 8.;­
f'vre I lie Gra_nd hr:ry-Co·wnt;• Records 0 pen to E:nrm­
i.na.tion of /ill. 

INDICti'dENTS WI-IEN ASSISTANT PROSECUT­
ING ATTORNEY WAS BEFORE THE GRAND 
JORY. 

The State of O hio, 
Office of the Att<;>rney Gene·ral, 

Columbus, February 4, r870. 

C. MI. 1 ohnsou, Esq.,. Prosecuting .!lttorncy,· El-yria., 0 ftio . 
SIR :-Yours of the 3d inst. ' is at hand, inquiring if an 

incJictmcnt found at )'OUJ' last term Of COUrt when an as­
sistant Prosecuting attorney appointed by the cOt I rt gener­
ally \\'CIS before the grand jury in examining witnesses, is 
good. 

In reply I h:we to say that l have no. cloubt that the in­
dictment is goocl under the seventy-third section of the 
Crim inal Code. (0. L. 66, page 298.) 

Very respectfully, 
F. B. POND, 
-~ ttorney General. 

COUNTY RECOl~DS OPEN TO EXAMINATION 
OF ALL. 

The State of Ohio. 
Office of the Attorney General. 

Co lumbus, February 7, 1970. 

Ja·mes JrviHe, Esq.: 
Sm :-Your -favor of the 5th inst. came to hand this 

morning', and in reply I have to state : 
That the records of the county are, in my opinion. open 

to the use of any ancl all persons who may see fit to examine 
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Pe·r.so11al Propert'j',·}l/o Lien on for Taxes Until Levy ·is 
Made. 

them; free of charge; and that the recorder is only author­
ized to charge the fees fixed by the statute when called upon 
to perform the duties for which they are to be paid. 

Very respectfully, 
F. B. POND, 
Attorney General. 

PERSONAL PROPERTY; NO LTEN ON FOR TAXES 
UNTIL LEVY IS MADE. 

The State of Ohio, 
Of11ce of the Attorney Gei1eral, 

Columbus, February 5, I87~-

Le·wis .Andct·.wn, Tn:a.w1·cr Hlas!linglon Connty, Ohio: 
S 11! :-rn answn to you•· inquiry J have to state: 
That thel'e i-s no lien fo r taxes upon pe1·sonal prope1·ty 

under our statutes until one is created by levy. 
:r f, therefore, personal property is sold in good faith 

before levy op it for taxes, the collector would have no right 
to proceed against it for the vendor's taxes. 

Very respectfully, 
F. B. POND, 
Attorney General.· 
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C o-nstitutionalit;1 of Act :1.-iJthorizing Citr:es of hrst Class to 
Build Rai"l·roads. 

CONSTITUTIONALITY O.F ACT AUTHORIZING 
CITIES OF FIRST CLASS T.O BUILD RAILROADS. 

D. f. J1f art in, Esq.: 

The State of .Ohio, 
Office of the Attorney General, 

Columbus, Febmary 6, 1870. 

Sm :-Yours of the 4th inst. came to hand yester.day, 
asking: 

first-vVhether the act of 1vfar.ch (Ma:') 4 , r869, is 
constitutional or not. 

Jt is a .matter of gra v.e dou·bt as to whether the .act is 
constitutional. It seems to me to be an attempt to evade 
the provisions of the article of the constitution to which you 
1 efer, and the question will ultimate!~· have to be settled .by 
the courts. 

F~ut there is a great differeHce b~;tween this act and 
>vhat vou desire. · 

You wi5h the .townships along the line oi the proposed 
road to be allowed "to take ·stock in and of' a proposed 
railroad. This would be clearly unconstitutional. 

The difference is this: The law referred to authorizes 
citie$ of the first class "to build a:nd lease or ope·mte n~:it­

. 1·oads'' out and out; not to aid any other company or cor­
. poration i.n building; and it is claimed that a city may, un­

der the constitution. do this as well as she can buiid hos­
pitals, infiri11aries. or grade and pave streets and highways. 

In other words, if .one of the townships yoll speak of 
desires to build a railroad ·itself, "according to this theory it 
may do so, but it 111ay not ~id or take stock in any other com­
pany or corporation for that purpose 

Very respectfully, 
F. B: POND, 
Attorney General. 



P.roscc itt·ing .•</ tfomc'_l' ,· Contf'rJtsation of; Exam.;ners of 
Count;.• Conullissioner's Report; Compensation. 

PROSECUTING ATTORNEY; COMPEN'SATIO\i' 
OF.; EXA:\UNERS 01? COUNTY COivf!VfiS­
SIONER'S REPORT; COMPENSATJO?\. 

The State of O hio, 
Office of the Attorney General, 

Columbus, .F cbrua ry 7: 1870. 

/tV. H. Gaf.N .. r:_,.;q .. Prosccutiug Atlomry. Axh/a.nd Count~· : 

SHc-You1~ favor of 3d i11st. cunt: tc; hand yesterday. 
On examination I lind a letter addrcs~cd to me. elated De­
cember Jrst. I did not take office until Janua ry 9th. :lnd 
this came into the hands Ol my rredecessor. Supposing he; 

h:.td :11 1 ~\WI'Cd it. T ga,ie it no fmther attention. 
Sllpj)<~:>ill;...:· I hi;; t·n be tilt: letter you refer tO in .'·our£ of 

f l1c ~d i 11~!.. T h:1 1·1: t·., s f::ll.t: : 

First·-tn '".'' .in<:l;.:·•rH; ul. IIJ'>i•ll lilt~ ~~·;tkment .vou makE·, 
tire pr<'•Sct:llliug- :ii:I.:Jrllt'\' ~ ~ cntif'kd t·n a c.:nnllnission of tU1 
}l\'1' <.:cllt\1111 11p1111 H·~t· : :r lll<.o tut l· "r hr·l'lr iircc a11d costs, wlllci1 
:;l1c:•uld b~ paid t·•.• lti11 1 nut <:• t I'll..:: g·~~n(-r;ll fund h~' direction 
of th~ county commi~~ioner:-: . 'iVi1·h t·his 1'11..: clerk of your 
cou rt has nothing to do. and ha~ ach.:d propt:rly in his <l i::;·o .. 
sition of the mone~·s collected. It matters not whether thesl~ 
moneys came into the hands of the r>roscc:tt ing :1ttorne~: 
personally. or not. He, as attorney for the State, obtained 
the judg-nH::nt f:M the~c lines and ens!':;. ancl that judgment. 
ltas been paid dnring· hi,- ,:r•nt·iiiU:IIIC<: in office. and is sub · 
~tantiall~· his ,·o/h·ctiott wil11in tht: llH::allillg· of tl~e statnte. 

ScC(IIHI·-:-The pcr:o;nns :tppointerl to examine the report 
of the county C<Hl H11issio1rcr s in connection with the pro~·~­
cuting attorney. <1re appointed b~· the court, and the statuts~ 
provides that the court shall "cnltse'' lllem to make thi~ in·· 
vestigation. And upon application. I am satisfied that tile 
proper court ought to and 1vil\ direct what amount shall be 
paid to each for his services as proper costs of the inw~fi­
gatioll. I am satisfied that the prosecuting attorney i:; 11<:01: 



11 

Seduction,· Requisi~ion for Jasper Krmned')l on Charge of. 

entitled to pay for services upon this committee, as I rega•:d 
it pa r t of his official duty. · 

Very respectfully. etc., 
. F. B. POND, 

Attorney General. 

SEDUCTIO:.Z; REQUISITIO!\; FOR. JASPER KE':\-
1\'EOY ON CHARGE OF. 

The State of Ohio, 
Office of the Attorney Ge'neral, 

Col umbus, Februa ry 7, T870. 

His E.~:ce/lency_. R. B. Hayes, Go<Jcmor of Ohio: · 
StR :-I have examined the requisition of CovcrJl()l' 

Geary, of Pennsylvania, fo1: the rendition of J asper Ken­
neely, anc! the accompanying papers, submit ted to Jl)e by 
you, and I :1m of the opinion that the request ougl~t not to 
be gran ted for the fo llowing reasons: 

In Pennsylvania. as in Ohio, one of the material facls 
to be established to constitute the crime of seduction is th~.t 
the connection was had "unchir p romise of marriage;" and 
the Pennsylvania statute. as doe~ also that of Oh io. sub­
stantially provid'es "that the promi~e of marriage shall not 
be deemed established unless the testimony o( the f.emalt~ 

seduced is corroborated b.v other evidence either circum­
gtantial. or posit ive." In other words, the evidence of the 
person claiming to ·have been seducee\ shall not upon th~ 

trial make a "prima facie" case against the accused . 
The affidavit in this case is that of the pret~ndecl victim 

of seduction entirely unsupported. It appears to me that 
the. affidavit of a witness so disa-bled. cannot be tile full ar­
ficla vit contemplated by the act of Congress. 

Again. the affidavit is in itself a very singular one. Tt 
seem.s that from a connection had in August, 1869, she ha.-; 
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hzsnrnnce Com.pa.JJics.: /tf/hat The)' Jl111-st do Be/ore Com­
'/1/encing B·usiness. 

a lready had a bastard ch ild, and it is not assumed that .she· 
was of good repute at t-he date of t-he seduction . 

·very respectfully, 
F. B. POND, 
Attorney General. 

· JNSUT~ANCE CO;\U'ANIES.; W-HAT THEY 'MUST 
DO BEFOn.E CO'M!VrEN'ClNC BUSINESS. 

The State ·of Oh io, 
Office of the Attorney General, 

Columbus, February 20, 1870. 
Thomas !.a.va.n.. Esq. : 

Silc-Y<)ll.r favor· of the 19th inst. came to hand this 
rnorning. and in n:ply l lla v<; to say: 

'Firsl'-1'1wl unde r !Ire pn.lVisions of the act of the Gen­
e ral Assembly. pas~ed !\:fay 7, 186<). Ohio Laws, Vol. 66, 
page 325, hefnrc :111 insu.rance company can commence 
operations, the stock suhsc riptinns must have been "paid in," 
lmless it b_e on the mutual plan . in which case the bona fi ck 
engagements for insmance, and other provisions regarding 
such mutual company. s tipulated in section three of the a<:t 

of Apri l rs. r867. (S. & S., page 306) must have been 
full_v entered into and complied with ( in your letter you cb 
not state whether _vou propose to g-o in o n the mutual o r 
purdy st0ck plan). 

S<:(;OIHI-Ud.-w(: -''(111 c.1n cled din:c!or5 you m ust hav~ 
a n amnunt .-,f sl<:><:k :'n hscripti<)I IS l:u:ona l'icle equal to tht: 

~1n01 111t of capital st(lck ~ l:!tctl in your "certificate" and, of 
CC>n •·se. bd<.ln· _I'(H I <::1 11 dn :n1y nther husiness. (Sec. 4 . S. 
& S .. page :w6.) The 1Word "f·ilet:l .. in that section should 
read ''fi lled." 

Very n.;~pect full y. y~'•u r r,bedicnt servant, 
F. D. PO~D. 

Attorney General. 
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Bridge at Tcrylors-uille, lYlus!?iitg.um. County. 

B.RIDGE AT TAYLORSVILLE, .MUSKINGUM 
COUNTY. 

The State of Ohio, 
Office of the Attorney General, 

Colui11bus, .March r, 1870. 
Robert Sif.<:ey, Esq.: 

13-

SIR :--Your fa·vor 0£ the 24th inst. came to hand day 
before yesterday, but pressure of business prevented my 
reply. 

I have now to say in. answer that I have serious doubts 
if t111d~r the ordinance of 1787, you can build a bridge <'.t 

Taylorsville across the lV!uskingum River without a draw. 
The bridges at Zanesville have never been disturbed bt:­

C<'IUSc it has never been practicable to pass up over the <la1:1 

the1·e in the highest water (as I have examined). 
Trouble might not arise, but if it should become a que,;­

tion, I am of opiniOH that a bridge w.ithout ~ draw at the 
point you speak of, wo~1kl. be held to be an infringement of 
the ordinan<ee referrecl to. 

The legislature in that case could not help you. 
\~Then you are in Zanesville, please examine carefully 

th~ case of Hogg against the Zanesville C;mal and Ma~~u­
facturing Company in fifth volume of Ohio Reports, pag:e 
'2 TO. 

Very respect fu l!~'· 
F. B. PONb, 

Attorney General. 
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------------------
A !lemonia F i.re I nsuranc;c Compa.ny; C erlin:catc Defective. 

-City CouHrils Not Elit:itlcd to PnJ' E:.:ccpt ior ]u.dg­
ing ut C:.lccti.ons. 

ALLEMAN IA FlRE INSuRANCE COi\IPANY; CER­
TIFICATE DEl7ECTlVE. 

'fhe State of Ohio, 
Ofl1cc of the Attorney General, 

Columbus, .i\·1arch r, 1870. 

1-lort. I. /\'. Sl!r:ri\'il<.'d. Sl'crctar.Y uf'Statc : 
5 11< :--The \;t:niliGll'•: 'o~· the ;\ll<:nta nia F ire Im urancc· 

Compai'l_v. presented to JlH' hy yuu f<.11· e.-;ar11ination, is de­

fective in my judgmen t in this: 
In stating the objects of the desired corporation, it 

~hou kl ha vc been confim:d to one of the '·objects" enurner­
:.th·d as "(irst." · '~{:cnncl.'' etc .. in scctio11 8 of lhe act ot the 
Ccncr:d .'\ss~:r nhlv (S. & S .. pag-e zo;). 

:\11 <· l~c ll r: 11" ~1 1d1 :t co:•rp"r:llion 111:1.1· do unrkr that act 
ar.~ flwidc:nf..; lhar· h1· la·~e· :tll:u:lt r· .. it .;1:- i:ltc r{~~ulr ot its be­
<:<•111i11g :L <:<~ r p<rr:tl l <'•n. :tnd ~h•, •tdd ll<.>t b:: i nd111.kd in the 
rxr\ ill•:at<.::. 

T his cextificall': :ds<:•. il :'(' \:111:' I'<> ttl~; h.• at!'crnpt to ()bbi;1 
· pown not warranted b.'; l ' l~t :-;!;11'1 1f:c. 

Very re::;pectfull .1·, 
F. B. POND, 

Attorney General. 

CJTY COl!NCl LS ':\0'1' 'CNTTTI..EO TO ·PAY EX­
CI'·TT FOH J C:I)CJ !\:G .1\T ELECTIONS. 

The State oE Ohio, 
Office of the A ttomey General, 

Cohm1bns, 1Vlarch 29, I8io . 

.!. H. Phillips .. Esq., Springfield. Ohio: 
SIR :--Tn reply to your favor of the ztst inst. .. 1 h;tvt: 1:•• 

say that in my opinion section 91 oi the Mttnicipal C<'u:le 
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County Clerks Ccmnot Demand the Pa·yrn.e11t of Fees in 
Adv.micc. 

15 

(Vol. 66, Ohio Laws, page r64), applies to all city councils; 
and that, therefore, the councils of cities of the second class 
have no authority to vote pay to themselves, except to pay 
them for judging at elections. 

Very respectfnll_v, 
F. B. POND, 
Atto rney General. 

COUNTY CLERKS CANNOT DEi'vf;\ND THE PAY­
MENT OF FEES fN ADVANCE. 

The St:1te of Ohio, 
Office of the Attorney General. 

Columbus. March 30, r8;o. 

S . U Dro·u-illard, r;terl~ Scioto Count~·: . 
. S 1H :-Tn my judgment a clerk has no legal right to 

l':t.v . fo r ~<:rvi<.:cs until they shall have been rendered. and 
C(ll l ~<::(jll<:nlfv f CilllllOt wl.:ff SCC how;) clerk Call h<we a fegal 
rig·ht· lc:o ,Jc,,,_and hi~ kes in advance. I am a ware that a dif­
h:n:nt thc•)ry r11·cv;tils to somc extent. and also that the rule 
c:•ro•: ratcs /1a rshl_v i11 man.\' cases upon the officer; but. without 
add iti.-.nal lq;islation, I cannot well see .how the matter can 
)_,,: ddcr111_incd in any. other way. Fees were not known at 

. cc:m1mon law. and are mere creatu res of legislation, and 1 
,;;,n.nnt make our statutes mean any different from what r: 
l1avc above stnted. 

As to your · second question. 1 am satisfied that the 
prc:•per township should pay the judges of . and clerks of an 
·-kction for justices of ·the peilce. · 

Very respectfully. · 
. F. B. PONl), 

Attorney General. 
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Co11VJnu./a.t ,o1J and Repria?.'e of Sen-tt:1tces E:ulttSi?Jely. Under 
the C(jnt1·ol of the Governor. 

----------------
COl\:fM UTATJON AND REPRJ EVE OF SENTEN'CES 

·EXCLUSIVELY UNDER THE CONTROL OF 
THE GOVEJ:<NOR. 

The State of Oltio, 
Office o f the Attomcy General, 

Columbus, March 30, 1870. 

To His Excellmcy, The· Governor: 
S rR :-It app~ars to me that' the power of the Goverl}or 

to commute a sentence is derh·cd <Jirectly from section r I, 

article 3. of the constitution, and, in all the details regulating 
application for it, and the exercise of the power, the Gov­
ern:)r is to he g-overned by his· own discretion alone, in which 
i t is not designed that he should be controlled in any way by 
legislation. · ft will lx: observed that the :<cdicm relating to 
th is matter has been materially changed from the provisions 
of the old constitution (Sec. 5, 1\rt. 2, Con st. r8oz). The 
word "commutation" does not occur in the old constitution, 
and the principle of commutation seems to be Ct)tirely a 
cre:ltion of the new. and is left entirely in the sound discre­
tion of the executive. 

The matter of ;eprieve in the new constitution seems 
also, to me, to stand in the same situation, and not to be a 
subj't:ct for legislative interference. The statute of 1818 
to which ynu rdcr. 111 ight ha v~.: he en i)roper enough under 
the old, but S<::Clll!' to 111<:: ont of p1:tce nndcr the new qmst itu ­
tion ; and. in my jnr.lgment, th<.: Getter;d t\ssernhly would not 
have re-enacted it. as they did (0. L. V<">l. 66, page 320. 

sees. 2T4. 2rs and 21().) if lh•.>st: drafting· lhc criminal code 
had noticed the diFference h~~twccn lhc old an·d tlw new ('011 -

stitutions. 
Very rc:-;pc.:ctfull,v. 

F. II,. POND. 
/\ ttornc\' General 
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l'iuslmrg, F01·t w·ayne and Chi.ca.go Railroad Company Has 
No Co·rporate Existence iu Ohio. 

}'lTTSBURG, FORT WAYNE AND CHICAGO RAIL­
ROAD COMPANY HAS NO CORPORATE EX­
ISTE;-{C£ IN OHIO. 

The State of Ohio, 
Office of the Attorney General, 

. Columbus, April 4, r870. 

Hon. D. f. Ca/.lc·n .. Cl/Q:irm.an of the Standing Cmmnittee o;·t 
Ra,ih-oads of the House of R epresentati-ves of the Gen­
eral.!lssembly of the Sta-te of Ohio: 
Sm :-I have .examined as far as my limited time will 

allow, the subjects spoken of in House Resolution No. 66, 
:-:ubmitted to me by your committee, and have the honor to 
reply as follows: 

First and Second-The Ohio and Pennsylvania Rail­
road Company and the Ohio and Indiana Railroad Com­
pany were originally two corpot:ations of the State of Ohio, 
authorized and organized under the railroad act of i848, 
and, of course, under the old constitution. 

Under the act of 1852 (S. & c.; 280) and the act of 
'f\{ay I , r8s6 ( S. & C., 327 ). these two companies were, in 
i\ugust, r8s6. with the Fort \Vayne and Chicago Railroad 
Company, consolidated, and the new company took the name 
•) f the Pittsb~11·g, Fort \Vayne and Chicago Railroad Com­
pany. This act of consolidation, I am satisfied, merged all 
I he property, rights,, privileges and franchises of said two 
Uhio companies with the Fort \ •Vayne and Chicago com­
pany, except the franchise of corporate existence. This 
right or franchise to be a. corporat·io·n. as I think, remained 
IVith the old companies und isturbed, notwithstanding the 
:1g-reement for consolidation, believing that under the new 
c•)nsti tution the ·Hew company could not, even with the aid 
'-' ( such legislation as then existed, or any other legislation, 
:1cquire the right to corporate c;vistence in this way. 

In 1861 suit was instituted b}' the mortgagees of the 
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Pittsbnrg, Fort W aync attd Chicago Railroad Company Has 
No Corporate E:l'iste-ncc ·in Ohio. 

different c<:,mp<lllies forming the new company, in the United 
States District Court for the No rthern Distr ict of O h io, 
aod a decree rendered directing that the property, rights 
and franchises of these corporations should be sold, and 
under that decree sale was made of :~1! the property, r ights 
nnd privileges of the old companies and the new company 
thnt could be solei or upon which the mortgagees could 
hnve a lien by virtue of thei r 11"10rtgages. The franchise 
of corpoi·ar.e ·ex·iste·11ce was no/. then the subject of lien as 
propert:r, and therefore. dicl not pass by the sale,· but re­
mained where it o r iginally was. Lanier and others bought 
·what was sold and no mo·re. 

Lanier and others. in 1862, sold to the I~ittsburg, Fort 
\Vayne nnd Chicago .Railroad Company what they bought 
:tnd no ntore. 'f:or they had 1i0 more to sell. 

Tl 1is b!;l: c.:•n1p:u1y . tc'• wlH:11n r..;1nier ancl others sole!, is 
a tt'll·cign corporation, created l.1y tilt: lt:g·islatnre of Pennsy l­
vania, and ow1i~ lite pn:.pcrl·)· h<•t •s·ht hy it o·f Lanier and 
Company, and operal'ed that part' (I[ it~ line of road lying 
in Ohio ( p rior to its lease to the Pt:IHISYivan ia Central Rail­
road Company), or claimed to operate it under the seventh 
section of the act of A pril 11. 186r. That statute expressly 
provides that such company "shall exe•·cise no power, priv­
ilege, faculty or franchise within this State, inconsistent 
with the laws thereof, and that such p<trt o{ such railroad 
shall be ~ubject to all regulatioi1s of law in the same manner 

· as railroads in thi~ State in l ike: Cil::;cs. nnd that the corpora­
tion o>vning- the ~ame shall be ~nbjcct to a ll d11ties imposed 
by law and to be .c;ncd .'' ck .. ''in th e same manner as a 
cmporation of this State might be sued," etc. (See proviso 
to sec. i·) 

So fa r then it seems' clear that the present Pittsb~n·g, 
Fort \i\iayne and Chicag·o Railroad Company· is without 
corporate existence under the conslitu.t-ion nnd laws of Oh1:o. 

U n der th e constitution and laws of Pennsy lvania, it 
cannot exercise corporate power in Ohio. 

A franchise to be a corporation is ori~6!1ally a part of 
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the sovereig·nty of the State .. The State grants to persor'ls 
desirous of exercising corporate powers a portion of this 
sovereignty. This sovereig-nty in its original posit,ion, or 
when so granted, cannot e:xist outside of tlie State to whici1 
it belongs. lt follows that this company has no corporate 
exislencc in Ohio. 

Upon principles of comity it is permitted to operate that 
portion of its r:,ilroad in Ohio.. subject in all respects to the 
general laws of Ohio regulating railroads. 

lt is a grave ques1:ion and 1 do not now . propose to 
discuss it-how far this principle of c0111ity ought to be ex­
tended to a foreign corporation-whether it should be allowed 
to c;-;ercise the right of eminent domain, or even to own real 
estate in Ohio. o t· to operate and monopolize its great thor­
ough fares. 

It may be claimed tbat under the act of ·May 4, 1863, 
( S. & S. 13 I) this new company has ''acqn-i·red th.c fra.n.chise 
to be a. corporation.-'-' If this be the case, then it seems to 
me section L article t3. of the constitution is of but little· 
a vail .: or section 2 oi the same article either. 

Here is a foreign corporation b_v the statute vested ·with 
the s.per.inl pr ivilege o( acquiring cot·porate existence as a 
ocrporation in Ohio by a spec-ial ·mode. This section of the 
constitution cannot be held, it seems to me, to wa rrant the 
peq)etuation of special privileges in th is way. 

Third-I can find no official evidence of the lease of 
this road to the Pennsylvania Cent ral Company, nor do I 
kno•v any anthoril·y uncle1· which such a· lease can effect the 
portion of said line in Ohio, Lttlless it be implied from section 
7 oi the act of I86r above referred to. 

Fourth-The present op~rators of said railroad have no · 
general off1ce in Ohio so far as I can ascertain. As to mode 
c:.f service seeS. & S. 542_. act of Apri l 30, r868; also S. & 
S., rr8 and Il9, sees. 46 and 47-

Fifth-I have no data to determine anything as to the 
increase of capital stock referred to. 

Sixth---:-The Attorney General has full power to proceed 
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Board of furors; Who is to PaJ' for the Same. 

when complaint is properly made against any corporation, 
etc. (See S. & C., page 89, sec. 8 et seq., act of lVIay I, 

1852.) Ancl until some person sha ll sho\y himself aggrie<-·cd, 
it is hardly necessary to order the Attorney General to in­
stitute proceedings. This is, however, a rnatter purely in the 
discretion of the General Assembly. 

\i ery •·espectfully, 
F. B. POND, 
Attorney General, 

BOARD OF JURORS; WHO IS TO PAY f'OR THE 
SAME. 

The State of Ohio. 
()flicc 11f lhe ,-\ltortH:~· Ccneral. 

C.:ohunb:.::-:, A pt·i l 16. r87o. 

c. liV. Johnston,. c.,q.,. ProSCCIIf.ill,l!,' Al!oJ'/I(:y [(ll'(lill County: 
Sm:-Your favor of the !)th insl'.. would have been 

answered sooner but that I ""~s absent from tht: city. 
There is no statute to my kno\.vledge requiring in direct 

terms the count~r commissioners to pay fo r the meals of 
jurors while.engaged in the trial of a cr:minal: but the c.rim- _ 
inal code. section r64. provides th::~t the jt1 ry shall not 
separate in felon ies afte•· being sworn . and in misdemeanors 

. after being charged hy t·he C<)U rt until discharged. In StiCh 

case I am of opinion that the connty ~hould pay for the 
necessary mea Is of the j ll ry. 

T he jury is compelled to co111e together by law to take 
part in transacting the business of the countv. The jurors 
are· compelled to remain together, and a re not per111itted to 
select the m::~nner in which thev sha l\ receive their necessary 
food,. but must t::~ke it' together,. d<?prived entirely of liberty 
of choice in the matter. It is not the polic~' of our law tha t 
they should suffer for want of prope r food. and in my judg­
ment the law conte111 plates that the county should be liable 
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Village C onuc1:lman ,· Ballots Should Specify the Length 
of Ter-m. 

for and pay their e.xp~nses. If the coml111SSIOners refuse 
to allow such a claim, an appeal from their decision to the . 
Court of Common P leas would result in requiring them to 
take the necessary steps to pay it. 

Very respectfully, 
F. B. POND, 
Attomey General 

VILLAGE COUNCILMAN; BALLOTS SHOULD 
SPECIFY THE LENGTH OF TERl\'1. 

The State of Ohio, 
Office of the Attorney General, 

Columbus, April 16, 1870. 

lf!lw Schreiner.: Esq.: 
Su~ :-Unfortunately I have been absent from the city 

:md did not get your letter until today. I am sorry . this has 
happened .. 

I am satisfied that the ienn for which any person is a 
candidate for the village council should be indicated upon 
each ballot cast for him. and . tl,1at tickets that do not indicate · 
this ought not to be counted. By section 85 of the Municipal 
Code (0. L., page r63) th ree of the council shall be elected 
lo serve " for two years, an<l three shall be elected to serve" 
For one year . The length of the term is therefore essential 
in casting each ballot for the candidate. and unless the ballot 
i~ cast for the parties. for either the long or short term, 
specifically ·indicated 11 pole the ballot .. it seems to me it is 
not cast for any effect at all. 

Very respectfully. 
F .. B. POND, 
Attorney General 
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Towllslt-ip Po·uuds; 11 O<.t' M an·v Can I:Je Erected-fust£ce of 
the Peace a Township Ofiic<:r; R.oa.d Stt-pcruisors; Co·m­
peusation of. 

TOWNSH1P POUNDS; H0\1\1 .!\1AN:Y CAN BE 
ERECTED. 

The State of Ohio, 
Office o£ Lhe Attorney Genera l, 

Columbus .. April 19, T~/0. 

A. S. Carp(nt /cr, Esq., Ca/.cna, Ohio: 
SIR :- In answe1· to yours o f ,·cstcrclay I have to say: 

I am not entirely clear that the trustees of a town~hip 
may erect mo'1·e than one pound in a township, and have each 
one a leg-al pound. protected specially by law. I am incl ined 
to th ink, ho~vever, -that the~' may, ~o that the cost of all does 
not exceed $roo. tmcler act of. Apri I r9, r867. ( 0. S. 127) . 
'If upon fu rt lH::r' con~id~::ration T c0111c to a different conclu­

sion, l will write. 
Very respectfully, etc .. 

F. D. POND, 
_"\ttorney General 

JUSTICE OF THE PE;'\.CE 0 TOWNSHIP OFFICER; 
ROAD SUPERVISORS; COMPENSATION OF. 

The State of Ohio, 
Office of the f\t ~orney General, 

April 19, 1870. 

S. f.'V. Pecll, Esq .. Ea.gles'i:il!c , Ohio : 
STR :-In my judgment a justice o f the peace is a town­

ship offict:r within the meaning of the act of April 6, .r866. 
(S. & S. ·54.) . 

Secopd-I am also satisfied that supervisors of roads 
and highwavs are entitled to pay ior a./1 the /i'llle they are 
·necasscwily employed ·in the d11 ties of their office, wheth~.:1· in 
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Costs of vV1:tnesses Before a Graud In·ry Cannot be Cha·rged 
to the Defenda:nf. 

warning hands, overseeing the work, or settling with the 
trustees. 

Very respectiully, 
F. B. POND, 

Attorney General 

COSTS O'F WITi\"ESSES BEf.ORE A GRAND JURY 
CANNOTBECHARGEDTOTHEDEFENDAN~ 

T he State of O hio. 
Office of the Attorney GeneraL 

Columbus.: April :29, 1870 . 

. -"1: B. Jolmstim,. Esq ... Prosoc11f~ng Atto·rney : 

SIR :-On account of amiction at home .r have neg­
kcted to answer yours of April rst .. whicl1 is the on1y one I 
ever recei~·ecl. · · · 

· In reply I have to state that in my judgment the costs 
<:•f witnesses before the.grancl jury are not costs that may 
lie. legitimately charged to the defendant upon a judgment 
against him for costs. 

These costs accrue in determining whether the 'charge 
~hall be preferred against him, and no more belong to him 
than a pro rata share of the expenses of the grand jury 
il·sclf would. . 

Ver~: respect full y, 
I'. B. POND, 

Attorney General 



~4 OP I N IONS Of THE ATTORNEY GENERAL 

Clerkship of M ontgomcJ"Y County;· Contest For. 

CLEI<KSHIP OF MONTGOMERY COUNTY; CON­
TEST FOR 

The State of Ohio, 
Office of the Attorney General, 

Columbus, May 5, 187o. 
His E,l·cellenc)', the Govemor: 

Sm :-In the .matter of the application of D. W. Reese 

for a commission as clerk of the Court of Common Pleas 
of Montgomery County submitted to me by you, I have to 
say: 

First-It appears that ·Sinks has regularly received a 
commission. 

Seconci,..Since then Reese, the opponent of Sinks as a . 
candidate for that office, has proceeded to contest in the 
Court of Common Pleas of said county the right of Sinks . 
to that oflicc, claiming- th:lt h~~. Reese. was law fully elected 
thereto, and that Smks was not: and upon the hearing of 
the cause said courl held that· Sink~ wa:; not legally elected 
to said office and that Hc1:,.;c wa~ . Had the matter cn<led 
here. I should have had no hc~it:tncy in ~;tying that the com­
missinn of Sinks was vacated hy thi,; judgment Clf the Court 
of Common P leas; and that upon producing to the Se'7rctary 
of State the "legal certificate" o·f that judgment, a commis­
sion ought to be issued to Reese. 

Third-But since thl:! above judgment of the court, 
Sinks has obtained leave to fi le, and has filed, his petition in 
error in our Supreme Comt. claiming substantially that the 
court below erred in so <k:ciding- said catt~c. This cause has 
·been by the Supreme Cou r t !akc11 ttp out <:•f ih order. and in 
all probability will ,;oo11 I><;; do.':lcnttim:d : a11d whik: .l. admit 
that this procct:dittg- in error d•:>c:; n<:·t· vac:tl:e •.•r stt:ipt:nd the 
judgment of tl~c court bek•w. n : l· it ~eutts 1:<:• lilt·: :t c<.llttttti:;­
sion ought not to issue turt·il tl rt; Sttpn:ttK ( .. trrt ,.;hall have 
cletermiuec) whether tltc cuurt· ·I.ICI•:>w erred (n: uol. 

Very rc:'pcc!·fully. 
F. R POND, 
Attorney General 
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CTTY COUNCILS; MEMBERSHI-P OF. 

The State of Ohio, 
Office of the Attorney General, 

Columbus, .May IJ, 1870. 

TtV. W. Lit.tla_. P·rcst:dcut, etc. : 

25 

Sm :-Yours of the 9th inst. came to hand this a. m., 
and in reply I have to say: 

First-Section 85 of the Municipal Code, !'.O far ·as it 
regulates the election of members of council from w~rds, 
does apply to cities of the second class, in my judgment, as 
well as incorporated villages. 

Second-The election of members of the Second and 
Third \•V::~rds in your city without designating Hpon the bal­
lo,l t!te term for <t•!t£ch each was elected-_. is noL in my opin­
ion. in accordance with the meaning of the code. It seems 
to me that the length of the tc·rm is as essential and material 
to be expressed upon the ballot and voted fo.r as the office 
itself, in:lsmuch as no other mode is pointed out in the code 
for determining it but the choice of the people voting. Jt 
is true that section 88 makes the council the judge of quali­
fications_. etc.,.of its members, but I can hardly conceive that 
this will authorize the council to determine· what it is clear 
the code intend!' shall be determined by the' vote alone. 

Thircl-J~y the ninety-third section of th~ code it is 
clear that a person holding an office under th_e government 
of tile corporation at the date of the election is in.eligiblc­
i. e .. ·incapable of bein,g chosen-as a me;nber of the council , 
and in my j u<lgment votes cast for such a person for that 
office are void. 

Very respectfully, 
F. B. POND, 

Attorney General 
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Com1 ty And·itor of Seneca C()u.nf.y,· Erp·i.rat.ion of Term (lf 
- Connty Andit.ors; £:-.:tension of Term of ·oflice of. 

COUNTY AUDITOR OF SENECA. COUNTY; EXPI­
RATION OF TERM OF. 

The State of Ohio, 
Office of the Attorney General, 

Cohu11bus, tviay 18, 18;o.-

J)'fc:ssrs. Lcc/;c tr ./J!ywcr: 

C1·: NTI.EM EN :---Un<ler 1'11c 11 ft: h -:-;ectinu of th<.: act of 

.April 18, 1870_. I am satisfied that the pe r :-;(>11 t·illing the oHice 
of auditor of your county, . by appointnu::nt. will hold such 
office until the second Monday of November next;· and that 
at the next October election it ·will be .necessa ry to elect for 
the. j-u/.t ter·J11.,. commencing on the second Monday of 'Novem­
ber next. 

Ver_v re~pectfu ll y, de .. 
F. B. POND, 
Attorney Genera l 

COUNTY ·AUDITORS; EXTENSION OF TER?vf OF 
OFFICE OF. 

The State of Ohio, 
Office of the Attorney General, 

Col111nbus. i'vf.a_v r8, r87,o. 

Hi. Hi. 1-lmn·iftou .. Es1j.,. Auditor of /'V11y1u: County: 
S m ::-.Your:-; t) f: the 17th i 11sl'. recci vcd this morning, 

and in repl_y- l have to ~av tha t un dn t·hc act of April 18, 
1870, your term of office i~ exkn(kd nntil the second Mon­
day of November .. 1871, <Jnd ;tt 1·11c Odtlh<.:r election of 187r. 
an election will be held to fill t_lu: places of those who took 
office in lVIa rch, r869. The word "bi~:n nially" is intended to 
apply to election~ to he held a ftcr the first election under . 
the act, to-wit : In 1&71 and r8;2. ;1s the case may be, the 
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Costs fo·r Re1-noving· a. L1matic Pa.y(Jb/e Out of General 
Cou·My Fu.nd. 

proviso in the first section being doubtless intended to bridge 
over the change in term of taking office irom March to 
October. 

As to the constitutionality of extending the term of an 
elective office by legislative action, it is perhaps not neces­
sary to discuss, as practically there may be no difficulty 
about it. Very respectfully, 

F. B. POND, 
Attorne¥ General 

COSTS FOR RE.!\"[OVING · A LUNATIC PAYABLE 
OUT OF GENERAL COUNTY FUND. 

The State of Ohio, 
Office of the Attorney General, 

Columbus, May 19, 1870. 

A . f.V McConn-ick, Probate Judge. Etc.: 
Str: :-Yours of 23c\ April came to hand a clay or two 

,.:inc~::. 'It was sent to l\IIcConnelsville. and inadvertently over­
k•(•ked hy those who took it ont of the office in my absence. 

'llpc)ll c.':;u11inal'ion nf: the !31alntc. I am ~atisfiecl that 
1\'l'l<':rc; t:hc~ (.ll"(•bat:<'; jud!-::··~ i.ssnc•:s his w:11Ta11t as provided in 
s,,,;r:io:•n :17. S. l'it. C .. pa;,:-e 84S- (·(, the sheriff or other person 
b.• .:.:'<• 6:or fwy pcrsc•n :th•:.11t tc) be.: di,;c..:harged, and the war­
r:111! h:1~ ltc::t;n dnl.v cxccutccl and returned to the judge, the 
ju<'i.L:·•: :,;hnulcl certify the costs. viz. : mileage, 10 cents per 
111ik :111d 75 cents per clay for support of person removed 
(See Sec. 40, page 847), to the county audito1· who ·must 
d r:11v hi!' •.lrdcr therefor on the treasurer of the county, ancl 
1!1c..: 11'1(11 1~~" i~ by him to be paid out of the general county 
f1111d. 'J.'l1is ~cems to me to be the clear intendment of the 
~l::tlnlc..: in such cases. 

Very respectfully, 
F. B. POND, 
Attorney General 
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As:;cssment of Railroad Pro_pei·t')l jo1' Ta.ration. 

ASSESSMENT OF RAILROAD PROPERTY FOR 
TAXATION. 

The State of Ohio, 
Office of the Attorney General, 

Columbus, iVfa.v 23, 1870. 

Danid .ilfurphy, rlucf.itor of H igh/amt County: 
Sm :-Yoms of 2rst inst. came to hand this morning, 

and in reply to your questions I have to say: 
First-In my ·judgment the words "value of such prop­

erty, moneys and credits" in section 5 of the act of May, 
r862, (S. & S., 767) first line, covers the· property which 
tlie board are required to "ascertain" by the provisions of 
the forty-fourth section of same chapter ( S. & S., 768). 

Second-The words ''stationary personal property" I 
understand to mean all personal p1·ope1·t·y except the rolling 
stoch of the company. 

Thini- The rolling stock of the c01i1pan_v in value is to 
be apportioned to each district. county. city, village or town­
ship in proportion to the number of miles of road in each. 

Fourth-All other property (than rolli ng :-;tock) values 
being equalized by the board. is to he apportioned to the 
county, city, village, township or district where it is found 
without regard to miles of road. 

The above is the only sensible construction I can put 
upon this statute. 

Very respectfully, 
F. B. POND, 
Attorney General. 
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Cou·nty Auditors; E.t:lension oi the Term of. 

etc., '~ '~ ,., ::ts indicated ·in that part of section 4 of the 
act of r8;o, applying to the location oi the children of the 
soldiers and sailors at some other point. 

. 1t has been clifficult for me to make good sense out of 
some portions of the act of ·J87o, especially the first part 
of section 4, and the above is the best j uclgment I can arrive 
at in giviug a construction to the legislation on this sub-
jcl't. 

\ ' l'l'\' rc;pectfull_v, 
F. B. POND, 
Attorney General. 

COUNTY AUDITORS; EXTE:\JSlON OF THE 
TERM OF. 

The State <:>f Olti•:>. 
Office C•t t:he 1\tlorncv Ccm:ral. 

Columbus. '!Vf'a .' ' :l2. 18;n. 

Sm :---=Yo111· favor of the 18th in~t. c:one duly to ha11d. 
and I have not answered it before because 1 had some doubt 
as to how it ought to be answered . 

. A.s .l understand vou. _vour regul?rly elected auditor 
died f\pri l '6, · r87o, and April 9th fo llowing the commis­
sionct·s of the county appoi nted Mr. Allen to fill the vacancy, 
and he tool: offi.cc prior to l\pril TS, 1870, and the question 
is, "ls there an auditor to be ejected in .' 'OuJ· cotmt.v" the 
coming fall ? 

This appoin Lment was then made under the act of -r8.:;g. 
VI Sec .. S. & C.-. 97, and the appointee under that ac·t would 
have held his office until the next annual election (October. 
1870), "and until his successor should be elec.:ted ;mel quali­
fied." 

The act of April 18. 1870, (S~c. 1, 0. L .. Vol. 67, page 
103) provides "that all a:/-t-di.lo·rs now (i. e .. 18th April) in 
office shall continue to hold their offices until two years from 
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County A"rtdito·rs; Extension of the Term of. 

l ire ~econd lVIonday in November next after taking posses­
si"'t of thei·r said offi:ces/' making no dis.tinction, auditors 
d(:<.:ll'd or appointed. 

This ~tatute then, as I understand it, would make the 
:rppointee in vour county audito1: until the second Monday in 
i'~·wember, .. 1872, a term oi two years ancl seven months. 
::-;,·, mucl1 for the statute of 1870. 

Novv the term of office of a county auditor is fixed by 
sl':llllte at t_wo years, t'xcept that in making the change in the 
lime of taking the office hom March to November, the Gen­
•: ral As~embly h<IS provided for ex.tencling the term of in­
urmbents holding at the date of the last act ( 1870) for eight 
r~r<1nths longer. Section 2, article X of ' the constitution 
dear!:' makes this office elective and simply empowers the 
lq~·islature to provide the mode of election and the length 
••i term not exceeding three years. Two years has been 
lixed by the old as well as the new statute, as the "term" 
f,., .. which the office may be filled by election. It is not neces­
~.: r ry h) discuss here whether under this section of the con­
sril'ution the General Assembly has power to extend .the ter111 
· .r :ln auditor elected beyond the time for which he was 
,-/,·l'fcd. because the incurnhent in you r county was never 
··l,:c.:l·ccl at all. 

The case then stands as follows: 
Vf'r. Allen has been appointed to fill a term in an office 

,,.:, do'' dccth:e by the constitution for a term longer by seven 
"''•Hl:lrs than the elective term fixed by the General Assembly. 
Tw. · r<:g-ular October elections will pass over. before the . 
l"·r•r•l•: C;'ln sa~' b): a vote whether they chose this man as 
ll .. ·ir :rrrrlitor. a man never elected by them. This is the place 
J., whit.: lr this last statute seems to me to leave the matter, 
:p 1.1 l"lrc:· question is, does this statute so far as it seeks to 
.. n-. .. ~·J· l· hi~ consist with the s~ction of the constitution above 
t'i!erl? Tl: :1ppears to me that it does not. 

Tlu: kg-i~lature has fixed by law the man:lter in which 
~ ,,. ck;:l. ii:OII for this office shall be held and have fixed the 

l~'ic~;'l.l• l'•f term at two years. 
fJ'h,~ :trt o-f r8;o is but a re-enactment of the old act so 
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far as .this question is concemed, e~cept that part of it which 
extends the term. of office of the pr~sent incumbents ( i. e .• 
April, 1870). The old as well as the new act makes the elec­
tion for the office biennial. The constitution makes the of­
fice electi,:e. Taking the whole niattcr into consideJ:ation . 
I am satisfied that an election for audito1· should l'~ ·held in 
your county next October. 

V~.:rv respectfully. 
!'-' E:. POND, 
Attorney General. 

ZANESVILLE BRIDGE BONDS; NO APPROPRIA­
TION FOR PAYMENT OF. 

. Col. John A. Blair : 

The State o1: Ohio. 
OH1cc of t·llc.:: :\ l'l.<:>n~t:y General.· 

C<)IIIIIII.H.IS. }nm: 1/, 1870 . 

. Sm :-In reply to your favo r of I he Gth inst., I have to 
say: 

The constitution of the State, article 2, section 20, pro­
vides. "No money can be drawn from the treawq: except . . . . 
in pursuance of a specific a.pp·rop~·iatio·n made by law.'' The 
Supreme Court in t.he case of The State ·vs. Meet berry et. a!:. 
;th 0. S. R. 528, uses the fnllowing lang11age: "No dai111 
against the. State can he paid . 110 matter lu)w just it is. un­
less the1·c has been a 's{lccifi c . appropriation made by law to 
meet it. And this is tnJe. although sufficient means has been 
provided for debts, prospective, or accruing or past due .. , 
No specific app~opriation has been made to pay the portion 
of the Zanesville bri~ge debt now due. It follo·ws that it 
cannot be paid now. 

The third section of ·the appropriation bill of April r6, 
I8jo, (0. L., Vel. 6i, page 67) provides as follows: 
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"For superintend~nce and repairs on the Na­
tional Road for one year from the I sth day o i 
Feb_ruary, 187o, .there is hereby appropriated what­
ever sums may be collected and paid into the State 
treasnry to the credit of the National Road fund, 
during s;~icl period_. of one ~.-ear, together with the 
unexpended collections of the year previous appli­
cable to the same ptu·pose." 

This approrriation is _specifically for the "superin­
l'l:nch:ll(.C :1111'1 rl~pairs''on the National Road for one year from 
:c1HI a fin t·he 1 _st'll (h_v ot Fcl?ruar_v, 1870, ''and can be used 
f, _". "'-' <:•II Jt;r [.•u rru):;c;, nut cv•:ll ( '<) p;1_v debts contracted for 
:.ll i(JI.!I'i ll h;lldcll';c :111d r~· [:O:., i rs .. t:t'onlrackd prior to February 
1 ,r,. 1 ~70. 1'1: <:;·11 111•:>1· h<.: !'"ed to pay the Zanesville bridge 
debt ,. •:it·l~t:r priHcipal (Jr interest. 

V cry respectfully, 
F. B. POND, 

Attorney General. . 

F.I~TS OF JUDGES OF SPECIAL ELECTION HELD 
FO.R'_TUSTJCES OF THE PEACE_. 

The State of Ohio, 
Office of the Attomey General. 

Columbus, July 5, 1870. 

l':h-::\1~ S11~ :;--Yours of 3d June. by some unaccountable 
lit.JSI:,l;c:. wa.s mislaid, hence this late answer. In rerly to it 
I lt:J v•: h.' :-;a_v: 

l:ii':-;1.-Jil 111_v judgment the office of justice of the peace 
;s :1 lt>w11ship c.tlfice,. and the fees of the judges of the election 
)<IJ••IIId l.~t: paid <:•u l of the township treasury, except the fee 
l'. tl· takill~ ill tit<.' returns of the election as indicated in sec- . 
ti .. o ,,,, :-=:. . • v C .. 765 . 

.'-it·c.··:•lld--'J.'Itc fees of judges of such an election as you 



34 OPINIONS OF THE ATTORNEY GENERAL 

l.f/ho to Pay Costs 1~n ChG;nge of Venue. 

speak of' (in a special election held for the purpose of electing 
a justice of the pe(lce only), are, as I think, fixed by the 
statute clearly at $z.oo per day for each of them. 

Very respectfully, · 
. F. B. POND, 

Attorney General. 

·vvHO TO PAY COSTS IN CHANGE OF VENUE. 

The St~te of Ohio, 
Office of the Attorney General, 

Columbus, July rs, I870. 

]no. S. Pearce, Esq., P.roscc-ut·i:ng Atto·r-ney, etc.: 
Sm:-Your favor of June 25th was in my absence from 

the city mislaid, and came to 111)' hand yesterday. 
Section 122 of the crimiual code (0. L., VoL 66, page 

305), takes place of the section to which you refer, and is 
substantially a re-enactment of it '~'he section is unfortunate 
in its language, but I can see no other meaning for it than 
as follows: 

The county from which the venue is changed must pay 
all the costs of prosecution. The jury fees to be charged 
to that county can be but the usual fees taxed in costs, to-
wit, $6.oo. · 

Very respectfully, 
F. B. POND, 

Attorney GeneraL 
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STATIONERY FOR COUNTYBOARDS OF SCHOOL 
EXA.lviiKERS TO BE FURNISHED BY COuNTY 
AUDITORS. · 

The State of Ohio, 
Office of the AttorHey General, 

Columbus, July J6, 1870. 

H on. ]. C. E<Jans, Probate Judge, Etc.: 

SlR.:-In reply to your inqt.riry of the gth inst. as to who 
shall pay for blanl< books, printed questions and certificates 
fot~ county boards of school examiners, I have to say, that 
in my judgment all blank hooks 11ecessary for the use of 
~chao! examiners, <lS well as all printing, wl1ether riotices, 
questions or certificates, should be furnished by the county 
:n.Hiitor, and paid for out of the general county fund . . 

The law irrtends that the. work of the examiners shall 
be faithfully and eflic·ienflJ' done,. and that all material neces­
~ary to that end shall be furnished by the-auditor, and I think 
it is all included in the ~:ords "blank books and· stat1:011.er'y,.JJ 
whi~h sec. 9, S . & S., page 709, provides the auditor shall 
f:umish. 

Very respectfully, 
J.l. B. POND, 

Attorney General. 
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A Militia. Co111 pany Must. be Composed of Residents of 
Smmc County- State House Su p·cri11t cndent; Dnties. 
and Po<.c!ers ·o(. 

A NIJ.LlTlA COMPANY MUST BE COi\IIPOSED OF 
RESIDENTS OF SAME COUNTY. 

The State of Ohio, 
Office of the Attorney General, 

] uly :22, 1870. 

f. A. Scar·r·ilt, Assistant Adfutant Genera/. of Ohio:· . 
SIR :---:Your cou1munication of this date is received, 

nsking my "opinion as to whether under the provisions of an 
act entitled an act to organize ancl re~ulate an independent 
militia, passed April 18, r87o, a company may be organized 
having for its melllbership r~siclents of <li fferent counties in 
the State." 

In ret>h· J have to stat-e that in 111.v judgment the first 
and second sections of said act lin1it tl1e lllembersi llp of such 
company to the "members of the regularly enrolled militia" 
in a county having a cit~· or town with a larger poplllation 
than tl~ree thousand. I, therefore, do not think tha.t a com­
pany under that act can be legall .v organized composed of 
residents of two or more different counties. 

Very respectft1lly, 
F. B. POND, 

Attornev General. 

STATE HOUSE SUPERINTENDENT; DUTIES AND 
POWERS OF. 

The State of Ohio, 
Office of the Attorney General, . 

Columbus, Jnly 22, 1870. 

Ch.a.rles Rid,g:.my, Esq .. Snperintcndcnt. of Sta.te I-lo·use.· 
SIR:-Section 2 of the act of April 21, 1862. S. & S., 

page 737, so dearly defines the duty of state house superin-
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tendent t!1at I cannot a.dd anything in way of construction 
or ~xplanation that would ·make that duty any plainer than 
the statute has already clone. 

The General Assembly may lfndoubtecl ly and has in 
one or two instances, especially directed some other officer to 
luok to and superintend ~ertain improvements, repairs about 
the property; bttt outside of what- authority is thus specially 
delegated no other officer or person has any legal right to 
interfere in any way with your duties as laid clown in the 
section of the· statute a~ve referred to. 

· Very respectfully, 
F. B. POND, 
Attorney General. 

FEES OF .COUNTY CtERY.:S FOR REPORTING 
CRIMINAL STATISTICS. 

The State of Ohio, 
Office of · the Attorney General. 

Coluinbits, July 25, 1870. 

Ceo. H. Ha-rmo1t, Esq., Clerk R1d1Jand Co-m-mon Ptea.r; 
Sm :-Yours of 23d inst. came duly to harid, and in re­

l •l v l have to sa}': 
That in my judgment the act of Aprir 17, r868, S. & S., 

7:17. does. riot ititedere in any way with the provisions of the 
:u.:1· of February 2r, r867, S. &; S., 74· 

The act first i1amecl seems to me to have been intended -
tn ,:,;tablish a: bureau ~f get~eral statistics. The last named 
n\:,. o:~ttly refers to statistics of cri:me, and especially provides 
tla:ll •::tch derk shall be paid for the: labor required of him 
t la··r,·nnder. The "qi.testions" spoken of in section 2 of the 
un <:•( t868, would seem: to be suc·h as might be asked for· 
H•·· 1-•ttrpose of obtaining n~ore complete infort11ation than 
iu pr•wiclcd for by the statutes already tn force. 
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Po'i-t•er of tlte Gove,m~r to Pardon or Comm1t,te, 

I" am satisfied )'Ol; are euti.tled to the fees provided for 
in the act of 1867, 

Very respectfully, etc., 
F. B. POND, 
Attorney GeneraL 

POWER OF THE GOVERNOR TO PARDON OR 
<;OMr-ii"UTE. 

The State of Ohio, 
Office of the Attorney General, 

Columbus, July 29, 1870-

flis l?xrcllcucy_. the, Covcmor: 
Sm :-.1 t :;c~:n1s clear lo me that whc1·c any person has 

been prosecuted for the violation of any criminal law o{ this 
State and ha:; . been convicted. that the Governor has full 
power to pardon the offcndcr nr cOlll llllltc his ~cut(·nn· (<-'ide 
Sec H, Art. ,Ul of the Constittition): nor can it make any 
difference as to what court exercises jurisdiction in the cause, 
or what was the character of the sentence. Such pardon, if 

· full, must relieve the convict fr9m the further execution of 
. the sentence imposed, or, such commutation change the char-· 
acter of the punishment as the Governor may direct. 

It follows, I think, that a. person convicted in the police 
court of Cincinnati- of a violation of a criminal law of this 
State and sentenced to the House of Correction, under sec­
tion 242 of the statute. S. & S., page 87 i, is a proper subject 
for the exercise of that power by the Governor, if the cir­
cumstances in his judgment warrant it. 

'Very respectfully, 
F. B. POND, 

Attorney General. 
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111alt amd Jn,to:n.cat-ing Liqu.m·s,· M·u.rticipal Corporatia11s 
May Regulate,· Cawnot P.rokibit. 

MALT AND Il'.ITOXICATING LIQUORS; MUNIC­
IPAL CORPORATIONS MAY REGULATE; ·cAN 
NOT PROHIBIT. 

The State of Ohio, 
Office of the Attori1ey General, 

Collmibus, September I , 1870. 

P. B. 1\tfitler, Esq ... Mayor, Gettysb-urgh·, Oh·io:. 

SIR :-Your letter of the 25th ult., addressed to the Hon. 
Vl. H . West. has been by him transmitted to me, and is just. 
received: In reply to your inquiries I have to say: 

The Supreme Court of the State in the case of Thomp­
son vs. The City of Mt. Vernon (Ohio State Reports, Vol. 
I r, page 688), have decidecl·that "the O!dinance of a munic­
ipal corporation prohibiting the sale 6f pure Ohio wine, a le, 
beer and cider to be drank where sold, and prohibiting the 
sale of such liquors in less quantities than one gallon, is 
void, because inconsistent with and against the policy of the 
general statute of N[ay I. 1854,'' et<:. T his decision until 
reversed is conclusive. The same doctrine is also laid down 
by the court in the case of The City of Canton against Nist 
(9th Ohio State Reports, page 440). 

This is upon the principle that the legislature having 
by a general law (viz., act of May r , 1854) declared the gen­
eral policy of the Stale directly, would not, and cannot be 
presumed to intend by the provisions of the ~1unicipal Code 
you refer to, authorize such corporations to adopt ordinances 
inconsistent with what the legislattire had enacted itself. 

·while you cannot, therefore, prohibit such sale, I think 
yoll may regulate, restrain and perhaps prohibit the shops. 
:For example: You may prohibit the opening of such shops 
on Sunday; or say, between certain hours, as for instance, 
between 6 p. m. and 6 a. n1. ; and in case they become resorts 
for noisy tippling, or intemperance, close them entirely, upon 
lhe ~ame principle that you may regulate your markets o1· 
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other places of sale to make it or them consist with the well 
being of your village. 

Ag-ain, by chapte"r XIV of the Nfunicipa·l Code (Ohio 
Laws, Vol: 66, page 180), you will see that by the proper 
ordinance you may have a jnry in your mayor's court so 
that if one ·should be .demanded by the accused, or he should 
plead not guilty, a jury may be empai1eled in that court to 
try him and close the matter up. 

Very respectfull)r, 
F. B. POND, 

Attorney General. 

SHERIFF'S FEES FOR TAKING LUNATICS TO 
THE ASYLUM. 

The State of Ohio, 
Office of the Attorney General, . 

Columbus, September 12, 1870. 

John TV B-roomsbergcr .. Sheriff of TtVood C ou·nl)'.' 
Sm :-Yours of 2d inst., directed to Mr. Vhst but 

doubtless intended for me, would have been answered sooner 
but for sickness. 

Sectirm 40, S. & C .. Vol. 1, page 847, regulates the fees 
of sheriffs in taking lunatics to asylum. By it. as I under-­
stand it. ~herifi.!'. receive ten cents g-oing- and returning, and 
seventy-five ecn ts per tb_v ror m;tintaining· lunatic and no 
more. Han as~ isbtnt is requin.:tl . t·hat as~istanl: i!' entitled 
to live t<·nts per rnilt-: :111d Ill) llt•) re. ·~.:• <:•lite r kc~ in this 
beh<llf can be lcg-aJI _,. char;::·c•J l.lv .th..:: sh•:r i ff :1s fa r a:> I am 
advised. 

Vef\' rt:Spi;d[tdly . 
F. r: . F'<)N D . 

.1\ lt.:•nt<:_v C•:lll:r:•l. 
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Compeusation of Prosecuting Attonteys-Coroners,· Dt~­
l·ies of. 

COMPENSATION OF PROSECUTING ATTORNEYS. 

The State of Ohio, 
Office of the Attomey General, 

Columbus, September rz, 1870. 

T. W. Hampto·n., Prosecuting Attorney Callia CouM-y: 
SHe-Your lette-r aski.ng my opinion as to cornpensa­

tion of ·prosecuting attorneys would have peen answered 
sooner bllt for· my ill he·atth. 

Your county, I take it for granted, contains zo;ooo in­
habitants and over. 

In that case it a·ppears to me that any in-?tallment of 
your sa.lary which became payable·, according to the time 
fixed by the cornmissioners before the ceNsus for your tom1ty 
was completed, would be regulated by tl~e ~ensus of 1860, 
and any installment payable after that by the census of 187ci. 

Yery respectfully, 
F. B. POND, 

Attorney Ger:1eral. 

CORONERS; DUTIES OF. 

·The State of Ohio. 
Office of the Attorney Ge1ieral, 

Columbus, September r6, 1870. 

IV H. Rase, Esq. , Corone•r of Richla:nd Cou·rtty, !11/amsfield, 
Ohio: · 
DEAR Sm :-Owing to sickness I have not been able to 

;1 1lSWer your letter of August 3d until now, and in reply I 
l1a ve now to sav: · 

The dutie; o( a coroner are generally too little appre~ 
<: iatcd in their consequences npon society. The g reat objects 
,.,,: I he inquest of the coroner are: First-The tl1ore ef-
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Coroners; Duties of. 

fectually and certainly to secu re the conviction and punish­
i11ent of murderers-and other offenders against the lives of 
citizens; and second, to protect innocent persons fron1 c rim­
inal accusations. 

It will be readily seen then, that it is of the utmost im-
- portance that in every case where the statute requires it, this 

inquest should be held, and that when held all the evide.nce 
tending to throw· light upon the cause of the death sho\tld 
be elicited with the utmost care, written down in the proper 
form and p reserved: First~As above indicated, to furnish 
the a uthorities with the means for pursuing the real cril11-
ina1, if such there be; and second . t he no less important pur­
pose of relieving the innocent from causeless imputations 
and vexations and wrongful prosecutions. 

It is difficult to lay down any nxed nile to guide the 
coroner as to when he shall hold. an inquest and when not. 
The statute (S. & C.. p::~gc 1400, sec. 8) has the following 
language : ';That whenever information shall be given to 
any coroner that the dead body of an_v person su.pposerl to 
have co·me to his or lt.rr death by 7Jiolcncc. has been found 
within his county, it sh<tll be the <l11ty of :-;uch coroner," etc. 
From this it wou ld seem that when such information reaches 
the coroner as will lead him as a reasonable m:\n to suppose, 
or to suspect that the death has been caused h_Y violence, the 
coroner should issue his warrant. It would seem also that the 
violence should be supposed to be the immediate cause of the 
death. Death may not have followed the blow upon the in­
stant, as the victim may have lain in any insensible state for 
days a ftcr a blow upon the head. o r other 1·eason may have 
supervened, but the ·cJeath must have resulted JWO;-(im::~tely 

from the violence. The violence ma~' ha vc bet' ll of different 
character.. It may ha vc been by blows inflicted. by poi:;on 
administered, by the explosion of a kerosene la111p. by 

'drowning, or by many o t·IJer modes that death resulted. in 
al l of which cases the evidence ong;ht to be preserved : e. g .. 
in case of an explosion oE a lamp whereby clea th is Gtu~ccl. 
the veml01~ of the oil may, under our statute, have been g·uilty 
of manslaughter. 
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In short, whenever the information is such that the 
coroner, as a reasonable man, supposes the death to have 
been caused by violence, he should hold his inquest under 
the penalties provided in the tenth section of the act above 
referred to. 

\iVhen the coroner has determined ·that an inquest is 
necessary, he should make it thorough. All evidence of the 
facts attending the matter, which can be obtained, should 
he carefully taken, and especially should scientific and med­
ical men be .examined to fully fix the cause of the death.; 
and if it should, in the opinion of such men, be.necessary to 
throw any light upon the case, post· 11'/.0Ttem examination 
should be had whether the friends of the deceased object to 
it or not. 

When the body is ta~en out of the county before the 
warrant· issues for the jury, the inquest should in my judg­
ment be hel'd in the county and by the coroner of the county 
to which the body may have been taken: 

I have answered as fully as I can, as r understand the 
subject, the questions you ·put. I appreciate the difficulties 
that surround the coroner in some cases, and )'et public jus­
tice requires that these duties shot1Jd be performed with as 
much care and faithfu lness as any that are imposed by the 
law. 

·'Very respectfully, 
F. B. POND, 

Attomey General. 
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G·reen Tow·nship {Ha-milton Co11nty) Sectio'n Sixtem School 
Ftmd. 

GREEN TOWNSHIP (HAMILTON COUNTY) SEC­
TION SIXTEEN SCHOOL fo"UND. 

The State of Ohio, 
Office of th~ Attorney General, 

Columbus, September' IS, 1870. 

C. fl. Blacl~btt.m) Esq.) Prosecu.ting Attorney, Cincinnat-i, 
Ohio: 
SIR :~Yoitr favor of the 8th inst. covering other papers, 

including statement of State Auditor Godman, was duly re­
ceived in my absence, and would have received attent·ion 
sooner, but for press of business occasioned by my late ill 
health. 

J. have now to say that I have.examined the matter you 
submit, as far as l can. and am compelled to say that I find 
nothing unfai r ;ts ag-ainst your county and the several town­
ships thereof, in the adjustment of the Green Township mat.!'" 
ter made by the i\udit·or of St~ttc. 

Jt would sectn fro111 th<:: I.Jooks in the auditnr's ufncc that 
in 1850 the county t)f Hamilton had a credit on accoun t of 
the pr incipal of section 16 school fund in <::)(Cess of the 
amount actually paid into the State Treasury of $2,964.15. 
Upon this sum the State has regularly paid interest to Ham­
ilton Count.v fo r ~he b~nefit of the several townships amount­
ing to $4,.09L82; the sum amounfng for principal and in­
terest to $7.055·97· 

H ere then we have $4.Cl9T.82 paid bv the State to the 
county b~r mistake. nf n1oncy to which the county was not 
entitled and which tlte State h:1s the right to reclaim. 

The county has a lsr.) a credit t'))t aco.n111t of principal 
of section r6 fund. 10 whid1 it is 1101· entitled o f $2.9fi4.l'5, 
and which the State 'has a ,·iglt t 1·n balance by anv clain t the 
county may hav.e ag-ain~! the St·af'e ni equal an1nt111t. 

In 1850 it wottld scent that Grct~ll Tnw rtship in your 
county, through the. defau lt nf. St'.lllte one in Hlltr count.v, 
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G1·een Township (Ham·ilton Count'y) Section Sixteen School 
Fund. 

lost a credit to which it was entitled upon the State Au9itor 's 
books on account of 'principal of section r6, of $z,6r9.36. 

In r867 the legislature authorized the Auditor of State 
to adjust the account of section r6, Green Township, so 
that the full amount of the p·rincipal and interest of the 
money arising f rom the sale of said section should be cred­
ited am\ paid to it by the State. 

Here, then, Green Township is enti tled to a credit of 
$z,6r9.36 on account 0£ principal. The interest on that sum 

from r8so is $2,896.04. This must be paid to the township 
by the S tate. 

Hut the county owes the State on account of the ex­
cess of principal above referred to, $2,964.1 5. ·The auditor 
credits Green Township on. account of principal, as he is 
required to do by the act above referred to, with the above 
$2,619.36; and charges it to the county to balance in part the 
credit the cou nty has erro.neously received. 

T he county (the different townships thereof in propor­
tion) .owes the State for interest erroneously paid to it by 
the State. $4.091.82. The aud itor charges the county, 
through its different townships in proportion. in part to bal­
:111ce the <lbove, "vith the sum of $z,g86.04 interest clue Green 
Township as above stated, collects ·the money and pays 
t; reen Township. 

The Auditor. of S tate is fully authorized, in tny judg­
" ":nt. and more it is his duty, when errors have crept into 
1 ht: accounts. to correct them, and if made against the State 
f ., cnllect the amount of the error, and if again st any other 
J•:.tr!_,. and in favor of the State, to tmike s uch party whole 
<ll.t l: ,·,f the State treasury. 

'fltis ad jttstment, it appears to me; to be such a one as 
,, ,,_. :t11<i itor could make, and if the books at·c correct in show­

',.' i111-:· wlt:tl they appear to show, it is such an ~cljustment as 
;., . It\' ""J..)tt to 111ake, unless he may have been too liberal in 
i,- Jdluwi ".t.:' H:amilton County to retain the excess of principal 
} ... llll•.l ill l •.:n;sl· which she has received ·bv mistake. after de-
::. :. dW~I· ; , ,;:.:· H t ~.: Cr.::en Township mattet·. . . 
I·'· · ~ • . 
;!. . . •·. 



46 OP£N£0NS OF THE ATTORNEY G£N£RAL 

P1'obate J ~tdge; Election. of. 

As advised now I qm see no way in which such an ad­
justment can be disturbed. 

Very respectfully, 
F. B. POND, 

Attorney General. 

PROBATE JUDGE; ELECTION OF. 

The State of Ohio, 
Office· of the Attorney General, 

Columbus, September t6, 1870. 

Le·wis S. Gordo1i, P1·oba.te Judge .. etc.: 
Su{ :-Owing.. to. ill· hea-ltlr your Jetter has remained un­

answered until now. l11 reply to itT. have to say: 
That under the act oi IVbrcll 21, 1865, Swan and Sayler, 

page 501 (Sec. 1.), I ;un :-;ali~·Jied that: at the next October 
election it will be ne.ccssary to elect a judge to ftll the re­
mainder of the term for which Judge Cobb was elected, and 
that as soon after as he can be commissioned and otherwise 
properly qualified he will ,take his office. 

Very respectfully, 
F. B. POND, 

Attorney General. 



FRANCJS 11. I'OND-1870-1874· 

l~tdictwent for J.\itt-rder; How to be Worded. 

INDICTNrENT FOR MURDER; HOW TO B~ 
WORDED. 

The State of Ohio, 
Office of the Attorney General, 

Columbus, September 28, 1870. 

S. T. Sutphen, Esq._. P1·osccut·in$ .Atlo·rncy, etc.: 
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Sm :-Yout·s of zzd inst. came to hand yesterday. In 
my judgment the indictment you present, whi le it is very 
inartificially drawn, would, if properly punctuated, be held 
good. You have substantially charged an assault (not bat-­
lcry for you use the word "she" where you should have used 
the \VOrcl "her"), and that while the accused were in the 
commission o{ said unlawful act, they unlawfully did kill 
and sla~' the woman. 

I should prefer, however, the fonn I give you for 
charging the crime. After the word "aforesaid" in the 
deventh line of yom indictment say . "in and upon the body 
<)f one Elizabeth Buckmaster, unlawfnlly and in a menacing 
manner, did make an .. assault, and her .. the said Elizabeth 
T:i.tckmaster, did then and there un lawfully strike, wound, 
:tbuse and ill treat, and whilst the said William Troxel and 
Charles Tagget were e1)gaged in 'the commission of the un­
lawful act herein abo\:e charged against them, they, the said 
William Troxel and Charles Tagget, her,. t11e said Elizabeth 
Huckmaster, did unlawfully kill and slay." 

I am sorr~~ this could not reach you as soon as you de­
~ire, but hope it is not yet too late to be of service. 

Very respectfully, 
F . B. POND, 

Attorney General. 
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Prosec·uti·ng Attorneys Not Entitled to E.rtm Compensation 
Unde·r the Sclwol Lm.et of 1853· 

PROSECUTING ATTORNEYS NOT ENTITLED· TO 
EXTRA COMPENSATION UNDER THE SCHOOL 

LA v,r OF 1853· 
The State of Ohio, 

Office of the Attorney General, 
Columbus, September 29, 1870. 

!. M. Dalzell, Esq., Pt·osecnt·l:ng At.tor1le)•J Noble Co·t.t-n/.y : 
su~ :-Yom C0111111Ltllication to General Sherwood is 

jnst read, and. in answer ro your question therein, I have to 
sav: 

By section 65 of school act of 1853 (S. & C., 1365), it 
is provided that "<tn_, .. suit either in favor of or against an.y 
school boa.-rd or other school officers) shall be prosecuted or 
defel1ded as the.: case may be, by the prosecuting attorney 
of !'he prop<::r cottnf_v as a. pari: of his ofliciol dnt-ies." 

Section r of tlH: act of April 13. 1865. (S . & S .. 633) 
provides that ''the pro.;<::cllting- ;tlt(!rtt<.:y for each COlltlt_\' 

in this State s ltall attllllally re::n:ivt: for hi~ service~ in crim­
inal and civil bu,;i iu~ss, which tiow · arc.; or hen.:aftcr may be 
required of him by law to be pedonned,:'' de., the compens<t-
tion in that section provided. . 

In my judgment a suit brought on behalf of a bo~t rd of 
education ag-ai·nst a township treasurer, or upon his bond, 
would be among th~ duties denominat~d official by the sec­
tion of the school act above cite(!, and for this duty he is 
paid in his g-eneral c.ompens:_ttion pro:--ided in the section of 
the act of r865 above referred lo. and. the pmseculor is not 
legally entitled to charge other kcs. l :tdtni t the hardships 
.of the case but cannot see ol.he.rwi~e nndcr present leg-isla-
tion. 

Very respectfully. 
F. l:. PO'N D. 

A I tomey C<:ncl·al . 



FRANCIS B. POi\"0-1870-I874· 49 

Habeas Cm·pus _and Second Commitment. 

I I:\ r.:.r.•:t\S CORPUS AND SECOND COMlVIITMENT. 

The State of Ohio, 
Office of the A.tto.rney General, 

Columbus, September JO, 1870. 

/1.'. / 1//('lf, Esq., Gree1tvitle, Ohio: 
S ~~~:-Yours of 28th in st. is at hand, and in reply I have 

'" :•;•_v that I have given some' attention to the section of the 
;II :tl.11tc. to which you refer, and have come to the · following 
•'t•tlo;lll:;ion: 

:-;cction 6 oi the act of I8II, re-enacted March 27, 1858, 
• '· I.. 19, was intended by the General Assembly to secure 
,.,.~, u·:d to the writ of habeas corpus. 

When the commit1nent is found defective and the ac­
,·,:.•:d discha rged, tl1is order of the court (i. e., the commit­
ttwttl.) is dead and accused may not be again interfered with 
..... l.·r il', and this, this statt~te is intended to make sure. But 
o1 is ckar to me that the magistrate may immediately upon 
"" '-'' ' discharge, pending an examination. issue another war­
o:'"' {.,,. the arrest of the ~ccused upon tbe same affidavit, 
111:.1{. · nut a new mittimus, and this new mittimus will be 
1111\'lt ·:kgal o rder" of a. "cOlirt having jurisdiction of the 
~·rn•><•: r.•r offense" as is contemplated by the section, and. as 
will ,.,.,.,kct the officers from the penalty imposed by the sec­
jl,,,,: · · ~~ · a new affidavit may be filed for the same offense 
tJI•d 1111: whole case proceeded in de novo. 

Very respectfully, 
F. B. POND, 

Attomey General. 
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Judges of ElcctiouJ· Act of r8;o i11 Rclatiou Tlten!lo. 

JUDGES OF ELECTION; :\CT OF 1870 IN RELA­
TION THERETO. 

The S tate of Ohio, 
Office of the Attorney Gener<~l, 

Columbus, October 6, 1870. 

Hon. 1?.. JJ. Harri.son, CJu:ir1uaH Republican State Executive 
Con~mittee: 
SiR :-In accordance with your request, [ have the 

honor to submj t the following, as 111)' judgment of the act 
of April 12, r8;o, entitled ''An act to amend an act to regu­
late the election of State and ~ounty officers, passed May 3, 
!852." 

Fir:;t- The General Assembly has the power to regulate 
a11d t·ix h:·' law til(: mnd<.:: t.>f c~.•nducting elections, and to de­
termine wh<:> ,:11:.11 l>t.: j 'HI.o;cl- nf. clectiotl$. 

Sec•:>nd-TI~t; :tl >•)vc :tct· is nt•w t·ltc <)nl~' law in existence 
fixing who $ha 11 I.,~: .i udg·e::: <:• f ttlcc l:inn::: . i ~> a~nliJCh as :'ttl !a ws 
in existence <>n tire date o[ tlte P<•Ssage t'>( this act a re by it 
repealed. 

Third-The first section oi said :~ct of April 12, 18;o, 
as amending the sixth section of the act of March I r, r8.:;3, 
fixes who, of persons to be indicated at elections held there­
after, shall be judges of elections; and the third section of 
the act prov ides that "the electors who, accord ing to the re­
turn~. would hn.ve hec1~ selected jndges of election, hacl this 
act not heen in forcr. on the 4th of ApriL r8;o. shall be 
jndges of ek:ction. and ~hall qualify as nHH;h, as if the same 
had be,en then in force," etc., etc. 

In my judgment this act i;: the lit"' applicable to the 
election to be held on the -r 1 th insL,. and all polls not con ­
ducted in accordance with its spirit will be illegally con­
ducted. 

Very respect fully, 
F. B. POND, 

Attorney General. 
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.':l.cf>ara!c School District E11titled to its ProportiOH of a.lt 
School Funds. 

Sl ~:PARATE SCHOOL DISJRICT ENTlTLED 10 ITS 
PROPORTION 01' ALL SCHOOL FUNDS. 

The ~tare of Ohiq, 
Office of the Attorney General; 

Columbus, October 13, 1870. 

IV. D. H eHide. C O'III·Nt·issioner of. C OII~IIIOit Schools: . 
SH> :-In reply to yom inqu il)' in regarc\ to the school 

i••••d to a proportion of which,. a separate school district, 
<> rganizecl 11nder the act of April 9, 1867,. is entitled, I have 
I <) say: 

In my judgment the act of iVIay 6, r869,. amending the 
si:-:t·h section of the act of r867. ::!ppiies to all school funds 
in t:he township treasury at the date of the organization of . 
li te separate district, ancl to all school funds which might 
:t fkr such elate come into such treasury as the proceeds of 
:1 l:t rgcr levy made before such date. 

T he word ''contingent" in the act,. it appears to me, de­
scribes <Ill other funds than 'the tuition fund. It appea.rs to 
tn\· \h::-.t the school law contemplate5 bnt. two ab5olute1y c\.is-
1 ittt'\: funds,. \'iz.: a tuition f'zmd, and .. a fund raised "for 
pnn.:hilsing school. house sites,. for erecting,. furnishing and 
r· ·1•:.1iring school houses,. for providing fuel and for any other 
!·•·ft,.,.J purpose other than. the pavment of teachers." (See 
:< ,\: C .. pages 1353-4,. Sec. 22.) This second fund,. which 
tll:ty h.:: used for any and all purposes above mentioned as 
rl w circumstances may r.equire,. is one fund, and it appears 
'" 111<: t•) be the. fund clescrihecl by the word "contingent" 
!11 llw :1ct o f 186g. If the word does not mean this,. it is 

... dilhndt· for me to fix a definite meaning to it; and it ap­

. :-.. pl':ors 1:0 me that the act oJ 186g contem plates that when the 
,,:. 1kp:11·;tk district sets up for itself it shall have "its·propor­
. . :'· .. l:kll't:ll·c .. share of all school funds which it aided in raising, 
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Legislat·ive·Halls;" Whose Dut-y ·it is to P,-epare Them fo·r 
Reception of Legi-;Slattwe. 

at'ld which it might have shared in if it had remained under 
the control of the old township board. 

Very respectfully, 
. F. B. POND, 

Attorney General. 

LEGISLATIVE HALLS; WHOSE DUTY IT 'IS TO 
PREPARE THEM FOR RECEPTION OF LEGIS­
LATUl~E. 

The State of Ohio, 
Office of the Attorney General, 

Columbus, October 2·6, 1870. 

Gene1·ot I. R . She1·wood. Scc·retar·y of Sta:te: . 
Sm :- You•·s of 17th in~t. is to hand. inquiring "whose 

duty it is to prepare the halls of the General Assembly for 
its reception." 

In reply I have to say that I have examined the different 
statutes re.latlng to this subject. and while I 'find some dif­
ficulty in harmonizing some of their apparen.tly confl'icting 
provisions. I have come to the following conclusioh: That 
it will be the duty of the Superintendent of the State House 
to prepare the halls for the reception of the General As­
sembly, so far as the preparation of the halls themselves and 
the furnitme thereof is concerned. And as to all such 
property as books, stationery and other property that the 
Secretary of State has charge of and is required to furn.ish 
for each session, the Secretary of State. on clem~nd will 
furnish it to the sergeant-at-arms of the proper house, whose 

· duty it will be immediately befs>1·e the session to place it in 
the hall for the use of the members. · 

Very respectfullv, 
F. B. POND, 

Attorney General. 
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11:.:-/orl//. School_; Co-m.-mitmmts to-Deeds Made by the Gov­
e.rnor Reqni-re 1W Stamps. · 

------------~--

REFORM SCHOOL; COMMITMENTS TO. .. 

The State of Ohio, 
Office of the Attorney General, 

Columbus, October 27, 1870. 
II 1111. D.-111. Whit-more: 

S .IR :-Yours of zsth inst. came to hand this morning, 
a11<! in reply I have to say: 

J have bee·n unable to find any statute under which the 
lu:.v vou mention can be sent to · the Reform Farm bv an 
.. r;k,: of the· Proba.te Court. But I am satisfied that a j-~1dge 
.. r t·he Court of Common Pleas in your county may, on appli­
l.;d ion, ha·ve the boy br·ought before him, and in a proper 
•::osc make an order coinmitting him to the farm, which 
wl"•ldcl be valid under. the statute of February 24, .1865. S. & 
:-> .• .188. 

Very respectfully, 
F. B.- POND, 

Attorney GeneraL 

I •r·:l:mS :VIADE .BY THE GOVERNOR REQUIRE NO 
STAMPS. 

The State of Ohio, 
Office of the Attorney Genera·!, 

Columbus, October 27, 1870. 

I li,< r:xcc/lr.nc·y. the Governor: 
S 1 H :-In my judgment a deed made by yotl as Governor 

,.,- i"ll•i<:•. as provided by statute for ministerial lands sold 
( :-:l-r. :?')). is covered by the. language· "official instruments, 
,,,,,,un\;nts <111(1 papers" in section 154· page 117, of the 
11111· •·n:d "Revenue Laws of the United States, and does not • 
j'(''tllin: ;, srarnp to render it a valid instrument. 

Very respectfully, 
F. B. POND, 

Attorney GeneraL 
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Mechanic [;abo,ring Fro·m Place to Place Can f/ote-County 
Auditor; No l;:a/id Elcct·ion For, ·in r870. 

!i~~ECHANIC LABORING FROM PLACE TO PLACE 
.CAN VOTE. 

The Stat~ · of Ohio, 
Office of the Attorney Genera l, 

Columbus,. :1\'o.vember 2, 1870. 
John CaMf.t:r, Esq.': · 

StR :-Yours of rzth October would have ·been ans­
wered sooner btit foi· absence from the ·city. 

ln my j udg111ent the Jaboi·cr o·f mechanics ~vfto labors a 
w hile in one place, and then .in <tnothe r;·,:emaini ttg so long 
in otie place only as he can get empl()yment, .if he ·has been 
in the State and to\vnship the ti1i1e required by law, is a 
voter. within the me~ning o( the law. Of course a man 
hav ing a taniily niust vote. whtre his family resides." 

Very respectfullv, 
. F . B. POND; 

Attorney General. 

COUNTY AUDITOR; NO VALID E LECTION F OR 
IN 1870. 

The State o.f Ohio, 
Office of the Attorney General. 

Columbu s, No,iember 2, r870. 
Ron. !. R. Sherwood.: 

Sm :- I am informed by "the Governor that he will issue 
a commission, if desired. by the sun:cssfnl candidate this 

. fall for connty auditor. 
In Ill~' judgment the commission. however, can avail 

notliing if issued as there is no authority of law for holding 
an election fo r that office in the fall of r8;o. 

Very respectfully, 
F. B. POND, 

Attorney General. 
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< ·!11111_1' Cumm-i,~sioners Elected for a Full Ten~t Hold Office 
r(J/" J"hrce Ycars-"--COII"//1')' TreasnrerS/ Fees oi-

I I,, 'Yl"Y CO?.:fMISSIO!\ERS ELECTED 
1.-ULL TER::\1 HOLD Ol?f.'JCE FOR 
\· I ~A l{S. 

T he State of Ohio. 

FOR A 
THH.EE 

Office of the Attorney General, 
Columbus, November 2, r87o. 

·,,,mu<l /(cnd.rick, Esq ... A11d-itor of Ross Count:)•: 
:-;,'':~In · reply to your·s of the 3tst ult., I have t0 say 

11 ,:11 i,, 111v judgment uncler the law as it now .stands, a com­
,,j,,;i"llt:r elected for a full term is entitled to hold the office 
r,.r l l h· full term oi three years. 

Very t·espectfull_~', 
1'. B. POND, 

Attorney Gcrieral. 

COUNTY TREASURERS-.: .fEES OF. 

T he State of ·Ohio, 
Office of the Attorne~' Gener~\1, 

. Coturnbus, November z, 1870. 

ft/ ,.,,·srs. Onrfcc. a.nd Stephenson: 
1;,.::\i·t-c i·:MEN:-Yoms. of October 26, r87o, came duly 

!" llltll d, :tnd in reply I have to sa~': 
:\N J " " derstand the bonds of the county have been 

!i~1{u!i:tk<.l fhroug-h a bank, and the money raised on them 
1!1111 '":v.-:r l.rccn received o r disbursed by the county treas- · 
1!1't'l', 111 11•:11: case it is clear the county tt·casu rer is not en-· 
i'!blt•o! f•' ft: •;;: n11der the <~ct of February. r859, S. & C., r234, 
f!•l' •'l·•·l'i vin;::· and disbursing -the proceeds of a funded debt 

iit-1 i 'i'• 'ltle•l ;,~ he does not receive or disburse it. 
I ' ' 111y jw.l~ment he is enti tled to fees under the act of 

-\iii'll. 1 J, 1 s.r.s. S. & S., 9r8, upon the redemption fund as 
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A hl.stice of Peace Can be a Township Trustee- County 
Aud·itors; Liability ol the Bond of, fo·r £ . .;tension of 
Term of Office. · 

fast as it is collected and is ·found in his hands upon semi~ 
a nnual settlement, and no faster. 

Very respectfully, etc., 
F. B. POND, 

Attorney Gener<\1. 

A JUSTICE OF PEACE CAN BE A TOWNSHiP 
TRUSTEE. 

The State of Ohio, 
Office of the Attorney General, 

Columbus, November II, 1870. 
John D. Hanks, Esq.: 

SIR:-Yours .of 4th inst. is received, and would have 
been ans·wered sooner but fo r necessary absence from the 
c.ity: 

In reply I haYe to say that there is no legal objection· to 
one pe~son holding at the same time in Ohio the office of 
jtfstice of the peace and townsh ip trustee. 

Very respectfully, etc., 
F. B. POND, 

Attorney General. 

COUNTY ·AUDITORS:. LIABJUTY OF T~IE BOND 
OF, FOR EXTENSION OF TERM OF OFFICE. 

The State of Ohio, 
Office of the Attorney General, 

Columbus, No:vetnber t r, 1870. 

(;. W. Bin.cldey, Esq., Audito·r Pen·y Cou.nty, Ohio: 
. SIR:-Yours of the sth inst. is t_o hand and Wot~ld have 
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Justices of the Peace; Electi~1t of. 

been answered sooner but for necessary absence from the 
city. 

Under the law, in accordance with which you were 
elected, you were elected to hold the office for two years and 
until your successor was duly elected and qualified, and 
you gave bond accordingly. The bond you have already 
given is good for the additional eight months, and no addi­
tional one is needed. If the cqunty commissioners desire 
it I should give, however, a·n additional bond, without dis­
turbing the old one. The election held this fall can amount 
to nothing. The office of. auditor is one which is created by 
statute, and all elections for that office must be held in ac­
cordance with some statute. There was no statute in ex­
istence authorizing an election for auditor of the county 
this fall. 

Very respectfully, 
. F. B. POND, 

Attorney General. 

JUSTICES OF THE PEACE; ELECTION OF. 

J'he State of Ohio, 
Office of the Attorney General, 

Columbus, November rs. r87o. 

! . W. Albangh. Esq.: 
Sm :-Yours of 14th in st. came to hand thi~ morning. 

and ·in r<:~ply I have to say that in my judgment the act of 
.<\pril I 2. r87o, does apply to elections of justices of the· 
peace and does not apply to other township officers. 

The act of March 14, r853. S. & C., 1565. provides the 
·11tode for the election of township officers other than justices 
of the peace. 

' The a~t of Marc.h rr, 1~53, S. & C.. 765, 14 Sec., pro­
vides the mode for the election of justices of t he peace, 

,: and says th<lt elections for justices "shall be conducted in 
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Fees of. a Surgeon. in Posl 111 or/em E.raminat-ion to be Fi:red 
b)• the Conrt. · 

the same manner as is required in the election of members 
of the General Assembly," etc. 

The act o f April 12, 1870, and the act which it amends 
provides th,; mode t()r t lic election of members of the Gen· 
eral /\ssembl_,:-, etc. 

Very · respectfu lly, etc., 
F. B. POND, 

Attorney General. 

FEES OF A SURGEON lN A POST 1VIORT1~M EXAl\'I­
INATJON TO GE 'f:IXED }J'Y THE COURT. 

The State of Ohio, 
Office of the Attorney General, 

Columb11~, November 17, 1870. 

T. C. M cCrny, L:sq.: 
StR :-Your~ of JJth in~ t. carne to ha nd this morning. 

I snppose the fee you inquire ~1hout is {or the services of 
the chemist in a post mortem c:-;amination. This chemist, 
1 suppose, to be a physician or surgeon. Jf so, the act of 
March 8, 1861, S . & S., page 730, provides for the payment 
to hi111 by the commissioners of the count~', of such sum as 
the Court of Common Pleas may di rect. I kno·w of 110 

statute warranting such pay111ent by the comm issioners 
until the ;,tmount shall have be-en fi xed b.v the court. 

Very ~·espectfully, 

F. B. POND, 
A ttor ney General. 
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illogc Trca.s11rer's Bond L-iable for Safe Keepi1~g of Public 
F11uds; Facancy in Of/icc-CoHnt;.• .t'ln(/,·itors; Fees of; 
Under Fo-rty-first Section of .)'chool l.aw. 

VJLLAGE TREASURER'S J30)JD LIABLE EOR SAFE 
KEEPII\iG OF PUB'UC .FUN'DS; VACANCY IN 
OFFICE. 

-The State of Ohio. 
Office of the ;\ttorney General, 

Columbus, November 30 .. 1870. 

Sm :- ln reply to yollrs of 28th inst., I have to say : 
First--The -trea~\1rer of a village is under our statLlt<;s 

liable upon his bond for the $<:~fe keeping of the public mone_v 
'h-' matter what may happen- robbery or anything else; and 
,,,, power inferio r to the Genet:a.J .. A.sscmb!_,, can relieve him 
-no matter whethe r J1e has used the money himsel·f or has 

kt·n robbed of it. 
St><:oncl-vVl~e'll '.·a vacancv occurs sixty- clays or more 

kfore lhe regL1Iar election for s\lch office any elective of­
l~t.-e r's vac:Jnc_v must be filled by election, and no appoi nt­
'"';nt wo11lcl be val'id unless it be. for a period of less than 
:-.i.,t _v clays immed iately pre-ceding such election. 

Verx respectfully, 
F. B. POND. 

Attorney General. 

i T10NTY AUDITORS; 'FEES OF; UNDER FORTY­
r.-TRST SECTION OF SCHOOL LAW OF I8.S.1· 

Th.e State of Ohio, 
Office of the Attomey General, 

Columbus, November 30, 1870. 

1\'. T!to·mas, Aud·ito·r Jl•fa.dison Cownty: 
S1R :-Yours of 26th inst. is to hand.. I n my judgment 

(b,· f••r!y-first section of the act of the General Assembly. 
L!(df,:·•l the school law, S. & C., 1360, wa5 superseded by th e 
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Recorders Shott-ld Not Usc Prilltcd Btauks for Recorcii1~g 
Deeds, Etc. 

act of February 7, 1861, and impliedly repealed. The last 
named act is entitled " .An act to regulate and limit the com­
pensation of county auditors," 58th VoL 0 . S., page 7· 

There is considerable con flict of opinion ·about· this, 
and the matter will soon be brought b~fore the Supreme 
Court in the case of "The Commissioners of Lorain County 
vs. Mozart Gallup,'' when it is to be hoped the matter wihl 
be definitely settled by that tribunal. · 

Very respectfully, etc., 
F. B. POND, 

Attorney General. 

RECORDERS SHOULD NOT USE PRINTED 
BLA.NKS FOR RECORDING DEEDS, ETC. 

The State of O hio, 
Office of the Attorney General, 

Columbus, Decelllber 16, 1870. 

A . L. Marshall, Esq .. Recorder Shelb:v County: 
S tR :- Yours of r-sth inst. came to hand today. In re­

ply I have to say t hat in my judgment the practice yon 
speak of of issu ing records for <leeds, mortgages, etc., in 
~vhich the formal part of such in.strument have been printed 
before the cleed o r mortgage is presented for record is, to 
say the least of it. a bad and dangerous practice. · 

\tVhether ou r Comts would hold that snch records were 
illegal, I am not now prepan~cl 'to say, but I am, for various 
reasons, inclined to think they would ~o hole!. . · 

T he transcript of a record dul._v certified by the record~r ' 
is now of even a hig-ll t:r order ot <:vicknce than the original 
instrument itself in. th i ~, that the execution of such instru­
ment is prm:r.il. 

If records are to he made or partially made out before­
hand, the greater liability to errors in actually rnaking the 
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Perjury Where a. Party Swears Falsel-y Before a Cmnmis­
sion Appointed to Take Tcst'imony in a. Divo·rce Case 
b;.1 G1t Indiana Court. 

record conform to tfie original instrument in form-inter­
lineations that must often be made in your printed parts to 
adapt them to the original leave so much greater room for 
errors that a record so made ought not to carry with it that 
character for truth whi.ch it now has: · In my judgment 
such records ought not to be used. 

Very respectfully, etc., 
F. B. POND, 

Attorney General 

PERJURY WHERE A PART'{ SvVEARS FALSELY 
BEFORE A COMlVIISSJON. APPOINTED TO 
TAKE TESTIMONY IN A DIVORCE CASE BY 
AN INDIANA COURT. 

The State of Ohio, 
Office of the Attornev General. 

Columbus, J aa;uary 16,~ 

vV. P. Howfa.nd .. Esq ... Prosecuting Attorney, Etc. :. 
SlR :-Below please find extracts from Indiana statutes. 

That speaking of "will ful absense" is as follows: 
"Abandonment for one year." · 

As to taking depositions under a commission, section 
240 of the Indiana code provides as follows: 

"\¥hen a deposition is to be taken out of the 
State tl~e clerk shall , upon the request of the party 
taking the deposition to the officer or commissioner 
designated to take the deposition." 

Section 241 provides: 

"If the commission do not specify th~ name 
of the officer before whom the deposition is to be 




