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OPINION NO, 73-017

Syllabus:

A county hospital is a public agency within the purview
of R.C. 143,29 and is, therefore, bound to comnly with the
nrovisions of that Section.

To: Stephan M. Gabalac, Summit County Pros. Atty,, Akron, Ohio
By: William J. Brown, Attorney General, March 7, 1973

I have hefore me your nredecessor's reaquest for an opin-
ion, which reads in pertinent part as follows:

As you will see from the copy of the let~
ter dated July 1, 1971, our Fdwin Shaw Mosnital
is operating an ermnloyee illness nolicy differ-
ent from Section 143.29 ohio Revised Code,
Bdwin Shaw Mospital was originally a county
tuberculosis hospital, but has recently hecome
a county hosnital, serving chronic ill natients
as well as TB patients, This hospital is on-
erated throuch a hoard of trustees, and has a
special tax levy for financing.
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We, therefore, request consideration of
the following cuestion:

“May the board of trustees of
a county hospital adopt a policy for
employee sick leave different from
that prescribed in Section 143.29
Ohio Revised Code?”

R.C. 143.29, vhich provides sick leave benefits for all
state, county and municipal employees, reads in its entirety
as follows:

Tach emplovee, whose salary or wage is
paid in whole or in part bv the state, each
employee in the various offices of the county
service and municipal service, and such em-
ployee of any board of education for whom sick
leave is not provided by section 3319,141 of
the Revised Code, shall bhe entitled for each
completed eighty hours of service to sick
leave of four and six-tenths hours with pay.
Fmplovees may use sick leave, upon anproval
of the responsible administrative officer of
the employing unit, for ahsence due to per-
sonal illness, injury, exposure to contagious
disease which could bhe communicated to other
employees, and to illness, injury, or death
in the employee's immediate family. T'nused
sick leave shall he cumulative up to one
hundred twenty work days, unless more than
one hundred twventy days are apnroved hy the
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resnonsible administrative officer of the
employing unit. The previously accurulated
sick leave of an employee who has heen
separated from the public service mav he
placed to his credit upon his re-emnloyment
in the public service, provided that such
re-employment takes nlace within ten vears

of the date on which the emnloyee was last
terminated from public service., An emnloyee
who transfers from one nublic agency to
another shall be credited with the unused
balance of his accumulated sick leave up to
the raximum of the sick leave accurmulation
vermitted in the public agency to wvhich the
emnloyee transfers. The approinting authority
of each employing unit shall require an em-
vloyee to furnish a satisfactory written,
signed statement to justify the use of sick
leave. If medical attention is required, a
certificate stating the nature of the illness
from a licensed physician shall be required to
justify the use of sick leave. Falsification
of either a written, signed statement or a
physician's certificate shall bhe grounds for
disciplinary action including dismissal., This
section shall he uniformly administered as to
employees in each agency of the state covern-
ment bv the director of state rersonnel. Mo
sick leave may be granted to a state emnlovee
upon or after his retirerent or termination of
employment.

This section does not interfere with exist-
ing unused sick leave credit in any agencv of
government where attendance records are main-
tained and credit has been given ermlovees for
unused sick leave.

As originally enacted in 1947, PR.C, 143.29 extended only
to employees of the state. 122 Ohio laws, 368. Soon after
its passage, however, it was amended so as to also include
county, municipal and board of education emplovees, 123 Ohio
Laws, 657~658. The obvious intent was to provide a compre-
hensive sick leave program which would, in the absence of ex~
press statutory authority to the contrary, uaiformly apply to
all the ermnloyees of such public agencies within the state.

In interpreting the words “public agency”, as they are
used .in R.C. 143.29, my predecessor, in Opinion No. 3643,
Opinions of the Attorney General for 1954, said:

As to the meaning of the words, “nuhlic
agency,"”" it seems unnecessary to cdevote time
to an analysis of this phrase, since it is
very clear that the legislature reqarded the
state, a county, a municinal ~orporation,
and a board of education as being vublic
agencies, within the purview of this section
and both the title above and the text appear
to hear out this conclusion.

It would seem clear, therefore, that the emnlovees of a
hospital operated hy the countv government are employees of
a public agency within the purview of R.C. 143,29,
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Mlevertheless, several contentions have been raised in an attemnt
to uphold the legality of a sick leave program administered by

g county hosnital which is at variance with the one prescrihed
n R.C, 143.29.

Great emnhasis is placed upmon the fact that previcus Opin~
ions issued hy mv predecessors have specifically exempted cer-
tain public agencies from the nrovisions of R.C. 143,29, These
Opinions are, however, distinguishable.

Mninion 0. 13N2, Opinions of the Attorney General for
19060, stated that a health district is not a county agency.
In reaching this conclusion, mv predecessor gquoted fror Opinicn
No. 4244, Oninions of the Attorney feneral for 1932, as follows:

It is apnarent that a general health
district is a separate and Aistinct de-
nartment or hranch of the state sovereignty
and that the legislature has placed no au-
thority, juriscdiction or control over it in
the county commissioners.

On the other hansl, although a general health district is an
agency of the state, its eriployees are not maid, either in

whole or in part, hy the state but rather hy the county. Con~
sequently, since the employees of a general lealth district are
not full-time emnloyees in the county service, and since they are
not paid either in wvhole or in part by the state, my nredecessor
concluded that they vere exempt from the provisions of P.C.
143.29, rthatever may be thought of the correctness of my
nredecessor's conclusion it has no hearing on a county hospital
which is clearly a county agency and subject to R.C. 143,20,

In Opinion Mo. 2038, Oninions of the Attorney General for
1961, my predecessor concluded that the employees of a board
of trustees of a comnty lihrarv district created pursuant to
R.C. 3375.19 or 3375.20, are not emnlovees entitled to sick
leave under R.C. 143.29, Once Aagain, the princinles under-
lying such a conclusion are inapnnsite in the case of a county
hosnital. ™.C, 3375.33 confers upon the hoard of lihrarv trust-
ees of a county library district the status of a body politic.
The court in the case of Miller v. Akron Public Library, G0
Ohio L. »ks, 364 (1951), discussed the sicnificance of this
status as follows:

Under [R.M. 3375.33] the legislature made
all the various librarv hoards hodies politic and
cornorate, and as such capable of suing and
being sued, contracting and heing contracted
with, acquiring, holding, possessing and dis-
nosing of real and personal property, and of
exercising such other nowers and privileges
as are conferred upon them hy law thus making
them separate and distinct entities or hodies
rolitic and cornorate, Senarate and anart fronm
the municipalitv, the county, the school hoard,
etc., and not agents of said hodies politic.

(Cmphasis added.)

There is, however, no similar statute conferrina such an inde-
pendent status upon a countv hospital. The princinles set forth
in this Opinion, therefore, are inavnlicable to the nrecise issue
at hand.

It har also haen sucgested tha®, since the Fdwin Shaw Mos-
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rital is directed hyv a board of hosnital trustees possessing
hroad nowers, it is not, in the strict and nrimarv sense, a county
agency, and that it is, therefore, free to adont its own sick
leave nrogram. Such a contention is, however, clearly untenable.

Admittedly, ™., Chanter 339 confers broad discretionary
powers upon the hoard of hosnital trustees with reference to
the establishment, manaaement and control of the hosmital. The
method by which the internal affairs of an institution may be
aoverned, however, neither affects nor alters the essential
character of that institution. A countv hosnital is no less a
county agency merely because its management is conferred hy
statute upon an independent and subordinate hodv,

In this respect, I direct your attention to "minion Mo.
854, Oninions of the Mttornev General for 1951, in which my
nredecessor, discussing the status of county hospital emnloyees,
said:

This board of trustees is under the
terms of Section 3131, General Code, ap-
pointed hy the county commissioners, to-
gether with the probate judge and the
senior comrmon nleas judge, Fowever, it
is clear that the county hospital is, and
remains a county institution. Accordingly,
the employees of the hospital are county
erplovees, (Fmnhasis addec.)

And it should be noted that in the case of Wierzbicki v. Carmichael,
118 Ohio Ann. 239 (1963), the court stated quite unequivocally

that a board of county hospital trustees is an agency of the county.
In holding that the hoard, because of its status, was irmune from

a suit for negligence, the court said at page 243:

The appellant attaches importance to
the pleaded fact that the hospital was op-
erated for profit, 'hether it was so op-
erated or not is of no imnortance excent
to the taxpmayer., It is an agency of the
state and county qovernments, and as such
1s not an operation for profit as that
phrase is used in the world of private busi-
ness. (Fmphasis added.)

In light of the foregoing, I think it quite clear that a
county hospital is a public agency within the nurview of R.C.
143.29, and that employees of such a hospital are covered hy
the provisions of such statute.

It is contencded finally that, hecause the narticul:ur hos-
pital involved here was originally established as a tulerculosis
-hospital, and hecause the trustees of such a hospital are au-
thorized, under R.C. 339,33 and 339,30, to orant additional
vacation time to its employees, the hospital is now somehow
excused from complying with the provisions of ™.C, 143.29,
Such a contention is wholly without merit, I an able to
find no authority supporting the proposition that the original
status of the hospital in question could affect-in-any -way its
present status as a county hospital. !'oreover, even if such a
change in status were of legal consequence, I fail to see how
a statute relating to vacation leave could affect, either
directly or peripherally, a prooram oroviding for sick leave
benefits.
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In specific answer to your question it is ry oninion, and
you are so advised, that a county hospital is a public agency
within the purview of R.C. 143.29, and is, therefore, bound
to comply with the nrovisions of that Section.





