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had in mind the menace of this disease to the general welfare whether its victims be 
found among the indigent or among those more fortunate or better able to provide 
::>.gainst it by the use of :mtitoxin. 

These statutes in a way cannot be well said to be in conflict since the later enact
ment simply engulfs or absorbs the subject matter of the former by a mandate which 
secures the free r.dministmtion of a well tried trer.tment to all persons threatened 
with or afflicted by diphtherir.. 

Under the present health laws the executive officer of a. "health district" is called 
a "hea.lth commissioner," who must be a licensed physicie.n. So, to make fectwns 
2500 and 2501 opemtive you must read "health officer" as "health commissioner," 
which is r.n implied use of tho later lr.w to support the operation of the former law. 
That "hea.lth officer" mr.y be so interpreted :>.'! to mean "hea.lth commis,ioner" is 
without doubt true, yet even then some doubt must exist a'! to the commissioner's 
right to make payment for said treatment since the later la.w provides for the unlim
ited free administration of the antitoxin treatment for which the health district is 
cha.rged by a mandatory provision of law to supply to all afflicted persons. 

In the Lorain Plank Roa.d Company vs. Cotton, 12 0. S. 263, and quoted in Goff 
vs. Gr.tcs et a!., 87 0. S. at pv.ge 151, in the opinion the court says· 

"A section which revises the whole subject matter of the amendatory 
act of March 10, 1836, for the regul:>.tion of turnpike companies is evidently 
intended r.s a substitution for it a.nd is to be regarded :::.s superseding the latter 
act, and not 2.'! furnishing an additiona.l or cumubtive remedy." 

In enacting the new health laws the legislature repealed or revised a.U or nearly a.ll 
the former lr.ws on that subject. Except for cer~ain sections of the poor laws rcbting 
to the c:::.re of the sick poor of the state r.nd sections 2500 and 2501 G. C. the new laws 
effect a new policy of health administmtion and are complete :md sweeping in the 
change ::md revision intended. From the foregoing and because of the evident lcgis
lr.tive intent to provide and inauguh.te a new heahh policy this department is con
strained to hold that sections 2500 r.nd 2501 G. C. do not r.fford an additional or cu
mula.tive remedy and the same are superseded by section 1261-29 G. C. (108 0. L.). 

1468. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

SCHOOLS-WHERE CHlEF INSPECTOR OF WORKSHOPS AND FAC
TORIES ORDERS REPAIRS OF VARIOUS KINDS UNDER SECTION 
7630-1 G. C.-EQUIPMENT CAN NOT BE BASIS OF BOND ISSUE
INSTALLATION OF HEATING SYSTEM, SANITARY SYSTEM, ETC. 
COME WITHIN MEANING OF SECTION-WHEN ONE ORDER OF 
INSPECTOR COVERS REPAIRS AND ALSO FURNISHINGS-HOW TO 
PROCEED-BUILDING FOR COUNTY NORMAL SCHOOL MAIN
TAINED BY DISTRICT BOARD OF EDUCATION-WHEN BOND 
ISSUE MAY BE MADE BY LOCAL BOARD OF EDUCATION FOR 
COUNTY NORMAL SCHOOL FOR REPAIRS, ETC. 

Under seci.ion 7630·1 G. C. mere eqvipment 01 furnishing~ for a school house, made 
neceswry by the order of the department ot inspection of public buildings in the Industrial 
Commiss·ion, can not be made the basis ot the ~ssuance of bonds the sinking tund levies on 
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account 01 which may be exempted 1rom alllim1"tations; but installation of such equipment 
as a heating sy<tem, a sanitary syswm, the removal of floor reg-isters, new hardware on doors, 
provi.<·ion tor cloak room and provision for addil?"onal means of egress, involving as they do 
jundamental alterations of the building itself are not to be classed as mere furnishinps 
but as repairs and rebuilding witMn the meam·ng cf the se< lion cited. 

Where a ~-ingle order ot the departmeni of inspection relates io .he making of what 
constitute repairs and the installation of what constitute mere furm"shinr;s bonds may be 
issued for the ~-ecuring of the funds necessary 10 make the repairs or rebuildinv under section 
7630-1; and 1"t it is necessary to issue bonds tor the purpose of procuring the furnishings 

• and 1"nstalUng <hem, such action should be sepamtdy taken under section 7625 G. C. 
All the npairs or rebuilding made necessary by one or more orders of the department 

ot workshops and factories in a given distric, may be included in one bond issue under the 
combined operation 01 sections 7630-1 and 7625 of the General Code. 

The building in which a county normal school is located by order o{ the superintendent 
ot public im:truction and action of the local board of education remains a school building 
of the district; it is the duty of the local board of educat,.on to maintain the room or rooms 
or building in which such normal school is located, as well as the furniture therein, and the 
county board ot education. which is requind to "maintain the school" out of its contingent 
fund, is not required to providb for the maintenance 01 the rooms and furniture. It, there
fore, the building in which the normal school is housed needs repair or rebuilding or addi
tional room or rooms are necessary tor the proper accommodation of ihe normal school 
and the other schools of the district, bonds may be issued by ihe local board of education under 
the etatutes providing tor the issuance of bonds for school building purposes. 

COLUMBus, Omo, Jwy 29, 1920. 

Hol'll. CHARLES R. SARGEli."T, Prosecuting Attorney, Jefferson, Ohio. 
DEAR Sm :-Receipt is acknowledged of your letter requesting the opinion of this 

department upon the fo!lov.'ing questions: 

"The Industrial Commission of Ohio, by order of the chie, deputy dated 
March 25, 1920, repo1ting on inspections of school builtlings in Kingsville 
township, Ashtabula county, on the findings of deputy inspector issued orders 
to effect as foilows: 

That as to what is known as the high schoor and grade building, a new 
heating system should be installed, floor registers in halls removed, the exit 
doors equipped with Panic Proof hardware, additional fire extinguishers should 
be installed, gas jets should be changed, the seating in certain rooms changed, 
a cloak room should be provided, additional means of egress should be pro
vided and toilets should be installed in the buiiping to comply with the state 
sanitary code, dispensing with outside toilets. 

As to the primary building, the furnace is required to be rebuilt, and 
certain fire p1oofing put inside the buitding. 

As to the normal school building: Certain fire proofing should be instal,Jed, 
va1ious sanitary equipment should be installed together with fire extinguishers 
and gas jets should be changed. 

A county normal school has teen establ,!ished in Kingsville township under the 
provisions of section 7654-1 G. C. Kingsville township is not only up to its 
rimits of taxation. but the operation of the new school Jaw as to taxation will 
not afford them sufficient relief so that they wiu have funds to provide for the 
cost of canying out the orders of the industriar commission on any .evy within 
the fifteen miu 1initation. The estimated cost of putting the buirdings in 
shape to compry with the order of the industriar commission is reported to me 
by the board of education to be $2.3,000.00. A new heating system it is stated. 



ATTORNEY -GENERAL. 

shotud be installed at an expense oi about $8,500.00 which is incmded within the 
$25,000.0(, estimate. In connection with the insta.~ation of the heating system. 
it will be necessary to construct a new smoke stack on the buhding. 

I wish to inquire whether in your opinion the above items could be 
included under the heading of 'repairs' or 'rebuilding' under the provisions 
of 7630-1, General Code, with the levy being made outside of the fifteen mill 
iimitation. 

Second: All of these orders having been included in one report, if the 
items covered by it could be included under.the heading of repairs or rebuifu
ing under section 763C-1 G. C., could the proposition to issue S25,000.00 in 
bonds be submitted as one bond issue and could one bond issue cover the 
entire matter? 

Third: Since section 7654-1 provides that board of education of the 
district in which the normal school is located shall provide suitable room or 
rooms and provide such furniture as may be required by the superintendent 
of public instruction, and having once made provision~> under said section, has 
the township board of education any authority to issue bonds to provide addi
tional room or rooms or to repair or rebuild a building used exclusively for 
normal schooi purposes?" 

Section 7630-1 of the General Code provides as follows: 

"If a school house is wholly or partly destroyed by fire or other casualty, 
or if the use of any school house for its intended purpose is prohibited by any 
order of the chief inspector of workshops and ractories, and the board of educa
tion of the school district is without sufficient funds applicable to the purpose, 
with which to rebuild o~ repair such school house or to construct a new school 
house for the proper accommodation of the schools of the district, and it is not 
practicable to secure such funds under any of the six preceding sections 
because of the limits of taxation applicable to such school district, such board of 
education may, subject to the provisions of sections seventy-six hundred 
and twenty-six and seventy-six hundred and twenty-seven, and upon the 
approval of the electors in the manner provided by sections seventy-six hundred 
and twent:y-five and seventy-six hundred and twenty-six issue bonds for the 
amount required for such purpose. For the payment of the principal and 
interest on such bonds and on bonds heretofore issued for the purposes herein 
mentioned and to provide a sinking fund for their final redemption at ma
turity, such board ot education shall annually levy a tax as provided by law." 

827 

It wit! be observed that this section (which must be read in connection with section 
5649-4 of the General Code, exempting the tax levies provided for by section 7630-1 
from al}y of the limitations of the so-called Smith one per cent. law) has for its purpose 
the financing of certain building enterprises in a speci::u way. The autholity granted 
therein is to issue bonds for certain purposes and to make sinking fund ievies on account 
1ihereof, which under the other sections referred to are to receive special preference 
in so far as limitations on tax levies are concerned. It is by no means an exclusive 
method of financing expenditures required in order to compfy with the orders of the 
inspection department of the industrial commission (which has taken over the functions 
of the chief inspector of workshops and factories). 

This statement of the purpose of the section seems to be in accord with your 
understanding of it. 

You make inquiry as to whether all the items of expenditure required by the par
ticular orders al:stracted by you constitute such items of eJ.:penditure as may Le made 
the predicate of the issuance of what might be called the preferred bonds under section 
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763Q-1 of the General Code. That section, it wiil be observed, defines the purpose 
for which the bonds may b~ issued, as follows: 

"to rebuild or repa,ir such school house or to construct a new school house for 
the proper accommodation of the schools of the district." 

This language is obviously not so broad as that of section 7625 General Code, 
for example, which provides in part as fo1lows: 

"to purchase a site or sites to erect a schoolhouse or houses, to complete a par
tia1ly built schoolhouse, to enlarge, repair or furnish a schoolhouse, or to pur
chase real estate for playground fo~ children, or to do any or all of such things." 

Thus, for example, the purchase of a site is within section 7625, but not within section 
7630-1. (Annual report of Attorney-General for 1914, Vol. II, p. 1128.) On the same 
principle, we ~re forced to the conclusion that what section 7625 desi~ates as "to 
furnish a school house is not within the scope of section 763Q-1. The two sections 
must be read together because section 7625 is expressly referre'd to in section 763Q-1. 

We must; therefore, draw a line between such alterations of a building as constitute 
"repairs" or a "rebuilding" on the one hand and such installations therein as amount 
to "furnishing' on the other hand. The word "equipment" might be fairly employed 
as a synonym for the kind of installation that falls outside of section 7630-1. 

Coming now to the statement of facts, the most important item is what is designated 
as a new heating system. Does this constitute a part of i;he building itself, or is it 
merely equipment? In the opinion of this department the installation of a new heating 
system is a rebuilding or repair of the building itself, and not a mere furnishing of the 
building. Of course, all the equipment of a school building is necessary in order to 
enable it to be used for its intended purpose; but it is obvious that a heating system can 
not be installed without fundament~! structural changes in the b·1ilding itself. The 
heating system, in other words, enters into and becomes a part of the very wa.lls and 
partitions of the structure. Indeed, you state that "it will be necessary to construct 
a new smoke stack on the building" in order to install the heating system. 

It is the opinion of this department therefore, as stated, that the installation of 
a new heating system as required by the order of the inspection department is within 
section 7630-1 of the General Code. 

So also ~ith the equipping of exit doors with panic proof hardware. Undoubtedly 
doors are a part of the building, but the hardware on the doors constitutes a part of 
the doors; for still more obvious reasons the provision for a cloak room and the pro 
vision for additional means of egress and the install/:ttion of toil.ets so as to dispense 
with outside toilets constitute fundamental changes in the building. 

Coming to the primary building, the rebuilding of the furnace and the installation 
of fire proofing, in the opinion of this department, constitute a rebuilding or repair 
and comes within section 7630-1. 

As to the normal school building, considering this part of the question first, the 
instal-lation of fire proofing and sanitary equipment would seem cl,f!arly to constitute 
repairs or rebuilding. 

On the other hand, the installation of additional fire extingu~~hers in the high school 
and grade building and in the normal school building and changing of the seating in 
certain rooms in the former building (in so far as such changing in seating does not 
require floors or platforms to be rebuilt) are clearly items Qf eq.1ipment merely. So 
also the changing of the gas jets in this building and in the normal school buikling, while 
presenting a very much closer question, should for caution's sake doubtless be classified 
as ''equipment." 

It is thus apparent that your first question ean not be answered in an unqualified 
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way either in the affirmative or in the negative, but that in the main the items mentic::..ed 
in the order should be included under the heading of "repairs" or "rebuilding ' under 
the provisions of section 763C-1 of the General Code. 

While, on the other hand, a few of the minor items could not be so included. 
This conclusion raises your second question which contaill!! several parts. 
In the fust place, you inquire whether the fact that one report 1ecomrnended all 

these changes is such as to make it impossible to separate some of the items of expendi
ture from othe1s for the purpose of action under section 7630-1. 

The answer to this question is in the negative for reasons already pointed out. 
In other words, tlie princ.iple is that when the inspection department order;< a number 
of expenditures, some of which constitute rebuilding and others 01 which constitute 
a mere instal1ation of equipment, the amount of money necessary to effect the rebuild
ing n:ay be raised by the issuance of bonds under section 7630-1, and if the issuance 
of bonds for the equipment ~s necessary that can be done under section 7625 of the 
General Code by separate action. In other words, the two groups of items should 
be separated if bond issues are necessary for both, and the issuance of bonds for each 
of them respectively should be separately submitted to the electors. 

Another question which seems to be involved in your second inquiry is as to 
whether the entire amount of rebuilding or repairing made necessary in the district 
by the orders of the inspector can be incmded in one bond issue under section 7630-1 
of the Generai Code. You refer in this connection to the fact that a;] the orders were 
included in one report. This is believed to be immaterial. The question would he 
just the same if more than one report had been made. It is the opinion of this depart
ment that, if so desired, the repair or rebmlding necessary with respect to more.than one 
structure may be included in one proposition submitted under section 7630-1 and in 
one bond issue thereunder. 

True, the references in section 7630 1 to the structure or building which it is neces
sary to repair, to replace or to rebuild are all in the singUlar number. This fact is not 
of great significance, as it is well understood that. where the sense requires it words in 
the singulax number may be interpreted in the plural. Here we have. however. 
several references to other sections of the General Code. First, as a p1edicate for any 
action under section 7630-1 it must be found that it is not practicable to secure the neces
sary funds "under any of the six preceding sections." The "six p1eceding sections" 
are those beginning with section 7625 of the Genera: Code. Under section 7625 it is 
very clear that expenditures xelative to more than one building, and indeed more than 
one school purpose, may be included in one issue. After the enumeration of things 
above quoted from that section it is provided that: 

"the board shali make an estimate of the probable amount of money required 
for such purpose or purposes and at a special election * " * called for 
that purpose, submit to the electors of the district the question of the issuing 
of bonds for the amount so estimated'' 

Here it is clear that a single bond iS&ue and a single election will suffice for more than 
one purpose. 

Again, section 7630-1 provides that the approval of the electors shall be had "in 
the manner provided by sections seventy-six hundred and twenty-five and seventy
six hundred and twenty-six." Here we are again referred to section 7625· this time 
by its own number. 

From still another point of view the practical consequence of any other holding 
may be considered briefly. It would be very likely that at a given inspection of the 
school houses in the district made by the depa;rtment of inspection different orders 
of different characters will be made with respect to different buildings. It would be 
most i~U)onvenient and expensive to have to submit different propositions with res
pect to each building and issue different sets of bonds for each. 
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For the foregoing reu~ons it is the opinion of this department that all the items 
referred to by you which may come properly under the heading of "repairs" or "re
building" m::>.y l::>.wfully be covered by one estimate, and the proposition of issuing 
bonds fm the amount thereof may l::>.wfully be submitted to the electors as a single 
propo~ition. 

The third question submitted by you is as to whether or not he bot'.:·d of educa
tion h::>.s authority to issue bonds to provide proper accommodations for a normal 
school located in the district by order of the superintendent of public instruction, 
under section 7654-1 of the General Code. This section as recently amended (108 
0. L., p. 233) provides, in part, as follows· 

"County boards of education may establish county normal schools in 
districts maintaining first grade high schools * * * Counties desiring 
such normal schools shall make appljcation therefor to the S'.lperintendent of 
publjc instruction. * * * The. superintendent of public instruction 
shaU * * * designate the location of such normal school. * * * 

The board of education of the district in which the norma I school is lo
cated shall furnish suitable room or rooms and provide such furniture as may 
be required by the superintendent of publjc instruction. The county board of 
education shall furnish such other equipment as may be necessary. The 
local expense of maintaining the normal school in each county shall be paid 
by the county board of education from its contingent fund." 

While these provisions are somewhat meagre, the intention of the le6islature 
is reasonably cl(i)ar. The superintendent of public instruction has the power to de
termine the location of the normal school petitioned for by the county board of edu
cation. His order impo·ses a paramount duty upon the board of education of the 
district to furnish the room or rooms and the furniture. The remaining expense in
cident to the normal school is to be paid by the county board of education. 

From this it is clear that the normal school when established is a part of the school 
system of the state and, in the territorial sense at least, the building in which it is 
housed is one of the schools ''of such district" within the meaning of section 7625 of 
the General Code, and it is a "school house" within the meaning of section 7630-1 
of the General Code, which has an "intended purpose," viz., wholly or in part the 
housing of a nmmal school-and is located in a district upon the board of education 
of which it is incumbent to furnish the room. 

The opinion of this department is that under section 7654-1 the duty of the board 
of educr.tion is not completely discharged when it ha'l turned over to the coun y board 
of education for no1mal school purposes "a suitable room or rooms" and "such fur
niture as may be required." The maintenance and repair of the building in which the 
room or rooms is located and the maintenance and upkeep of the furniture therein 
a~·e duties which devolve upon the boa ·d of education of the district, and not upon 
the coun-'y boX'd of education. To reach ·;.his conclusion, of ·course, interpretation 
must be given to the phrase "tho local expense of maintaining the normal school in 
each county shall be paid by the county boat-d of education from its contingent fund," 
as used in section 7654-1 ·of the General Code. This sentence is believed to refer to 
the expense of "maintaining" the school as distinguished from the expenses of "main
taining" the rooin or rooms and the fu;·niture This sem-.s to be the clear intention 
of the legislature as embodied in the paragraph under examination 

It is the.opinion of this departmet, theref01e, that the duty of a local board of 
education under s:ction 7654-1 of the General Code is not discha:.·ged when it has 
In~'.de the initial provision of rooms and furniture for the usc of the county nonnal 
school, but tha-'o it must continue to provide such rooms and furniture and to keep 
them in "suitable" condition and that if in o~·der to do so the issuance of bonds be-
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comes necessary, whether by rep,son of l'.n emergency within the m<::\ning of section 
7630-1 or not, such bonds mu.y ln.wfully be issued, the building being a school build
ing of the district within the meaning of the sections re'a~ing to the issuance of bonds 
for the repair of school buildings. 

1469. 

Respect£ ully, 
JOHN G. PRICE, 

Attornmj-General. 

TAXES AND TAXATION-NOTICE AND OPPOR'I'UNITY TO BE HEARD 
REQUIRED BY SECTION 5401 G. C. MUST BE GIVEN BY COUNTY 
AUDITOR IN PROCEEDING EITHER UNDER SECTION 5398 OR 
SECT ON 5399 G. C. TO PLACE OMITTED PROPERTY ON DUPLICATE. 

The notice and opportunity to be heard required by section 5401 of the General Code 
must be given by the county auditor in proceed:ng either 1mde · sec ion 5398 or section 
5399 of the General Code to place omitted property on the duplicate. 

CoLuMBus, Omo, July 29, 1920. 

Tax Commission of Ohio, Columbus, Ohio. 

GENTLEl'viEN:-The commission recently submitted to this department for opinion 
thereon certain questions raised by Mr. M. E. Thrailkill in respect to omitted taxes 
charged against the estate of a certain deceased person. In the view which wii. be 
taken of the questions submitted it W~il be necessary to consider but one of them. 
The facts may be abstracted as follows: 

"The decedent died testate very soon prior to tax listing day in 1!l19. 
His will was admitted to probate after tax listing day of that year. and shortly 
thereafter the executor qualified and filed an inventory and appraisement of 
the estate, in which certain taxable stocks and bonds were listed as assets 
of the estate at their par or face valllle. 

The then county auditor, without giving any notice whatever, without 
conducting any investigation other than to examine the invent01y, and without 
having in his possession any information other than said inventory tending 
to establish the value of such securities listed them ~or taxation for five years 
previous and charged the omitted taxes against the estate of the decedent t<Jo· 
gether with a penalty of fifty per cent. 

In the course of the settlement of the estate it has developed that the 
assets thus listed for taxation were in value only about three-fourths the 
amount charged by the auditor on the duplicate as aforesaid. 

The executor being prepared to establish the discrepancy in value, 
raises the question as to whether on the facts he is obliged to pay the fult 
tax and penalty assessed by the auditor, or whether he may pay taxes on the 
basis of the actual value as subsequently devaloped, without penalty." 

It is understood that both parties in inte!est have submitted the question to the 
commission, and that the commission desires the advice of this department in the 
premises. 

It is obvious that if no valid listing has been made the questions about valuation, 
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