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In view of the foregoing and answering your question specifically, I am of the 
opinion that a board of county commissioners has authority to purchase such ma
chinery, tools or other equipment for the construction, improvement, maintenance or 
repair of the highway, bridges and culverts under their jurisdiction as they may deem 
necessary, as authorized by Section 72CO, General Code, without resorting to ad,·ertising 
or competitive bidding. ·while there is no legal requirement as to purchasing such 
equipment by competitive bidding, it is my opinion that under ordinary circumstances 
the interests of the public will be best served by inviting bids and awarding the con
tracts to the lowest responsible bidder. 

2110. 

Respectfully, 
Eow ARD C. Tl:RXER, 

Attorney General. 

COUNTY COMJ\IISSIO.t\ERS-CO~lPELLED TO ACQUIRE RIGHT OF WAY 
UNDER SECTION 1201, GENERAL CODE-FILI.t\G OF APPLICATION 
FOR STATE AID IS PROCEEDING PEXDIX(!-NORTON-EDWARDS 
ACT KOT APPLICABLE. 

SYLLABUS: 

T¥here an application for state aid has been filed under the provisions of Section 
1191, General Code, prior to the effective date of House Bill No. 67 (112 0. L. 430) 
the filing of such application constitz!tcs a proceeding which is pending within tlze mean
ing of Section 26 of the Ge11era/ Code of Ohio so that in all i11stauces where it is neces
sary to acquire right of way for a road improvement it is the duty of the board of 
county commissioners to proceed under the provisio11s of fonller Section 1201, General 
Code, to a-cquire the requisite right of u:ay. 

CoLuMBUS, OHio, :\lay 17, 1928. 

RoN. 1lERVJN DAY, Prosecuting Attorney, Paulding, Ohio. 

DEAR SIR :-I acknowledge receipt of your communication of recent date reading 
as follows: 

"The State of Ohio is building a highway in Paulding County, partiCI
pating in Federal Aid, and the same being a part of the Scenic Road from 
Toledo to Fort \\'ayne following the course of the :\Iaumee River. 

The proceedings to build this road started some time last year and a part 
of the work has been done at different points in Paulding County. It was the 
understanding between the commissioners of Paulding County and the State 
Highway Department that Paulding County was to furnish the. right of way, 
this is to say, pay the expense of securing what extra right of way was needed. 

At a certain point in Paulding County the road runs rather close to a 
high bank on the :\Iaumee River where the river washes a great deal and it is 
desired to put the road back a little ways from the river close to a farmer's 
residence. This wil! crowd the premises in the vicinity of the farmer's house 
and the authorities are unable to agree as to the price to be paid for the lands 
to be taken which will be about one and a half acres. 
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Section 1201 proYides the method of condemnation. Last year this section 
proYided the county commissioners pass the resolution and make the finding 
and deposit the money in the Probate Court. This section has been amended 
so that beginning in January, 1928, the director is to do this instead of the 
county commissioners. 

Question: Under these. circumstance-s which law should govern as to 
the method of procedure in condemning this land? That is to say the present 
law or the law that was in force last year. 

I am enclosing you a letter received from F. A. Daum, Division Engineer, 
which is self-explanatory and he seems to think that the commissioners and 
not the director should make the finding and start the proceedings, while it is 
my opinion that the present law governs and that the director should make 
the finding as to the amount to be paid and start proceeding in the Probate 
Court and causing notice to be given as therein provided. 

The State Highway Department may call upon you for an opinion on 
this and in order to hasten matters I would request that you give me the 
opinion of your office on this point at an early date so that we can more 
promptly take action. 

There is no controversy as to who is to buy the right of way as it is under
stood Paulding County is to furnish the money to pay for this." 

It is noted that you state that the pro~eedings for the building of the road in 
question were started some time last year and that a part of the work upon different 
portions of the road has already been accomplished. From this statement, I am as
suming that proceedings for the improvement of the portion of the road in question 
were instituted prior to the effective date of the Norton-Edwards Act. The question 
then arises whether under this state of facts the county commissioners should insti
tute proceedings to acquire the necessary right of way or whether since the Norton
Edwards Act (House Bill No. 67) became effective, this duty is incumbent upon the 
Director of Highways. 

Section 1201 of the General Code, in effect prior to the going into effect of the 
Norton-Edwards Act, provided as follows: 

"If the line of the proposed improvement deviates from the existing high
way, * * * the county commissioners or township trustees making appli
cation for such improvement must provide the requisite right of way. If 
the board of county commissioners or township trustees are unable to agree 
with the owner or owners of such land or property as may be necessary for 
such change or alteration, or if additional right of way is required for the 
same, and the county commissioners or township trustees are unable to agree 
with the owner or owners of the land or property in question, then the board 
of county commissioners or township trustees, as the case may be, may by 
resolution declare it necessary to condemn and appropriate for public use 
,uch land or property, and shall proceed to fix what they deem to be the 
value of such land or property sought to be condemned or appropriated, to
gether with the damages to the residue, if any, and deposit the value thereof 
together with such damages with the Probate Court of the county for the 
use and benefit of such owner or owners, and thereupon the board of county 
commissioners or township trustees shall be authorized to take immediate 
possession of and enter upon said lands for the purpose aforesaid. The pro
bate iudge shall forthwith notify such owner or owners of the amount of 
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money deposited with him on account of the land or property sought to be 
condemned or appropriated and upon application of such owner or owners 
he shall turn over to them the amount of moneys so deposited with him on 
account of the land or pr~perty sought to be taken. The probate judge may 
cause notice of such action to be served upon such owner or owners by the 
sheriff or any other person that he may direct. Proof of service shall be 
made by affidavit of the person making such service. In case the owner or 
owners are non-residents, the probate judge shall give notice of the deposit 
of such money by publication for one week in some newspaper of general 
circulation in said county. A copy of such newspaper shall be forthwith 
mailed to such non-resident owner or owners, if their address is known to 
the Probate Court. If the address of such non-resident owner or owners 
is known, the date of mailing shall be considered the date of service, and if 
the address of such non-resident owner or owners. is unknown, the date of 
publication shall be considered the date of service for the purpose of fixing 
the time for appeal. If the owner or owners of such land or property are not 
satisfied with the. amount fixed by such county commissioners or township 
trustees, they shall, within ten days after the service of such notice of the 
allowance aforesaid, appeal to the Probate Court of the county in which 
such land or property, or some part thereof is located, and the Probate 
Court upon the filing of such appeal shall fix the appeal bond which shall be 
furnished within five days after the same is fixed by the court, and thereupon 
a jury shall be had in the manner provided for appeals in road cases. 

* * * " 
This section is a part of a series or group of statutes pertaining to state aid in 

the matter of improvement of inter-county highways and main market roads, be
ginning with Section 1178, General Code. Proceedings for the improvement of the 
road in question were instituted by the board of county commissioners by filing an 
application for state aid, as provided in former Section 1191, General Code. The 
matter of acquiring right of way is necessarily incident to and a part of the pro
ceedings under this group of statutes in those instances where it is necessary to 
acquire right of way. 

In passing upon the question of when a proceeding was pending so that all steps 
should be taken under the former law regardless of the provisions of the Norton
Edwards Act, this department in Opinion :t\ o. 776, addressed to Hon. George F. 
Schlesinger, Director of Highways and Public Works, on the 25th day of July, 1927, 
held: 

"1. A proceeding is 'pending' within the meaning of Section 26 of the 
General Code when a board of county commissioners makes application for 
state aid under the provisions of Section 1191 of the General Code, and such 
a proceeding may be completed under the present law after the effective date 
of House Bill No. 67, passed by the Eighty-seventh General Assembly 
(Norton-Edwards Act). 

2. A board of county commissioners or a board of township trustees 
contracts an obligation within the meaning of Section 91 of House BiiJ No. 
67 at such time as it files an application under Section 1191 of the General Code 
for state aid, in that by filing such application a board of county commission
ers or a board of township trustees agrees to pay one-half of the cost of 
surveys and other preliminary expenses incident to the construction, im
provement, maintenance or repair of an inter-county highway or main market 
road." 
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It follows, therefore, that in the present case, inasmuch as the county commis
sioners filed an application for state aid prior to the going into effect of the Norton
Edwards Act, it is the duty oi the board of county commissioners to institute the 
necessary proceedings in the Probate Court for the acquiring of the necessary right 
of way. It is observed under the provisions of Section 1201, supra, the following 
language is used : 

"If the line of the proposed improvement deviates from the ex1stmg 
highway * * * , the county commissioners or township trustees must pro
vide the requisite right of way." 

The Supreme Court of Ohio in the case of Uncapher vs. Curl, et al., 116 0. S. 705, 
in considering the meaning of this section, held as follows: 

"When in the construction of an inter-county highway by state aid under 
Section 1191 et seq., General Code, it becomes necessary to widen the existing 
highway by taking property of an adjoining landowner, the commissioners 
of the county in which such highway is located must provide the requisite 
right of way for such deviation from the boundaries of the existing highway, 
and are authorized by Section 1201, General Code, to pay 'the owner or own
ers of such land or property as may be necessary for such change or alteration' 
the value of such land or property so taken." 

dn pages. 708 and 709 of this opini?n, appears the following discussion: 

"Under the construction that we give Section 1201, General Code, it 
should not be confined to simply the straightening of curves and the changing 
of the line around hills or other obstructions; but the intent of fhe Legislature 
was to require the county commissioners to provide the requisite right of way 
for the proposed improvement if additional land outside the existing highway 
was required to complete such improvement. Whenever the boundaries of the 
existing highway were departed from, that was a deviation from such high
way, in a broad and liberal sense of the word, and to give it any more re
stricted meaning and confine the word 'deviate' to a change in the line of the 
road for the. purposes of eliminating curves, angles, or grades is to give the 
section too narrow a construction. If such a construction is given as does not 
permit paying compensation for property taken in placing the line of the pro
posed improvement at some other point outside the existing highway and 
property is so taken without compensation, there is clearly a violation of a 
constitutional right. 

It is our duty to attribute to the Legislature an intention to enact a valid 
and constitutional law, and to give such construction to its enactments as will 
not be inconsistent with constitutional guaranty. Our conclusion, therefore, is 
that under Section 1201, General Code, power is granted to the commissioners 
in providing a requisite right of way for the improvement in question to make 
proper compensation to the owner of private property taken for such public 
purpose. We are not unmindful of the rule that a board of county commis
sioners is not liable for its acts 'in * * discharge of its official duties, 
except in so far as such liability is created by statute, and such liability shall 
not be extended beyond the clear import of the terms of the statutes.' 
Weiher vs. Phillips, 103 Ohio St., 249, 133 N. E., 67." 

Therefore, answering your question specifically, it is my opmwn that where an 
application for state aid has been filed under the provisions of Section 1191, General 
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Code, prior to the effectiYe date of House Bill Xo. 67, to wit, the second day of 
January, 1928, the filing of such application constitutes a proceeding which is pending 
within the meaning of Section 26 of the General Code, so that in all instances where 
it is necessary to acquire right of way for a road improvement, it is the duty of the 
board of county commissioners to proceed under the provisions of former Section 1201, 
General Code, for the acquiring of the requisite right of way. 

2111. 

Respectfully, 
Eow ARD C. Tt:RXER, 

Attorney General. 

CHIROPRACTOR-CITY l.IAY PAY LICEXSED CHIROPRACTOR FOR 
SERVICES R£XDERED TO INDIGE~T POOR-:\IAY XOT PAY UX
LICEXSED CIIIROPRACTOR-SECTIOX 3480, GEXERAL CODE, DIS
CUSSED. 

SYLLABUS: 

1. A city may legally Pay a licc1zsed chiropractor for services rendered to in
digmt poor under the provisions of Section 3480, General Code, provided the services 
rendered fall within the limitations of the practice of such limited bra•zclz of mediciue 
as prescribed by the General Code of Ohio. 

· 2. · A city may not legally pay a uon-licmsed chiropractor for re;zderilzg such 
services. 

CoLUMBUS, 0Hro, :\Iay 17, 1928. 

Bureau of Iuspection and Supervision of Public Offices, Columbus, Ohio. 

GEXTLEMEN :-Acknowledgment is made of the receipt of your recent communi
cation, which reads as follows: 

"Section 3480, G. C., authorizes the employment of a physician or surgeon 
111 connection with the relief of indigent persons in a township or municipal 
corporation. 

Question 1. ::\Tay a city legally pay for serYices rendered to indigent 
(poor) by a licensed chiropractor? 

Question 2. l.Iay a city legally pay for sernces rendered to indigent 
(poor) by a non-licensed chiropractor?" 

Section 3480, General Code, to which you refer, proYides: 

"\Vhen a person in a township or mun=cipal corporation requires public 
relief, or the services of a physician or surgeon, complaint thereof shall be 
forthwith made by a person having knowledge of the fact to the township 
trustees, or proper municipal officer. If medical services are required, and no 
physician or surgeon is regularly employed by contract to furnish med!cal 
attendance to such poor, the physician called or attending shall immediately 
notify such trustees or officer, in writing, that he is attending such person, 
and thereupon the township or municipal corporation shall be liable for relief 
and services thereafter rendered such person, in such amount as such trustees 


