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OPINION NO. 84-007

Syllabus:

R.C. 5122.19 imposes upon the Director of Mental Retardation and
Developmmentzl Disabilities the duty of licensing any residential
facility, as that term is defined in R.C. 5123.19(.’-\)(1), whether or not
such faeility is certified by the Department of Public Welfare under
R.C. 5103.03.

To: Minnie F. Johnson, Ph.D., Director, Department of Mental Retardation and
Developmental Disabilities, Columbus, Ohio )
By: Anthony J. Celebrezze, Jr., Attorney General, February 21, 1984

I have before me your opinion request in which you ask about the duty of the
Department of Mental Retardation and Developmental Disabilities to license
residential Iql"lllt ies which are certified by the Deoa"t'nant of Publie Welfare under
R.C. 5103.03.

‘ R.C. 5123.20 states: "No person shall operate a residential facility or receive
a person with a developmental disability as a .esment of a resicential facili ty
unless such facility is licensed under [R.C. 5123.181." Pursuant to R.C. 5123.13(C):
"The director of mentel retardation and developmentzl disabilities shall license and
inspect the operation of residential facilities ang may renew and reveke such
licenses.” R.C. 5123.19(AX1) defines a residential facility as "a home or faeility in
which a person with a develepmental disability residas, except a home subjeet to
[R.C. Chapter 3721] [rest homes and nursing homes] or the home of a relative or
legal guardian in which a person with a developmental aisability resides."” Thus,
with two exceptions, any home or facility in which a person with a develogmental
disability resides must be licensed by the Departinent of Mental Retardation and
Develepmeantal Disabilities under R.C. 5123.19. The only excepticns to this
definition set forth in R.C. 5123.19 are rest homes cr nursing homes subject to R.C.
Chapter 3721 or the home of 2 rel emve or legal guvardian in which a person with a
developmenial dlcabll'ty resides. 3See gene cally 1283 Op., Att'y Gen. No. 80-027
(dlscussmv guthority of the Division of Mental Retardation and De‘,'elopr.mnal
Disabilities of the Department of Mental Health and Mental Retardation (now t!
Department of Mental Retardation and Developmental Disabilities) to lcense
residential facilities).

You state that the Department of Montnl Retardation and Develcpmental
Disabilities has adopted residential licensure rules "which r cc:rm"e the re:‘:ldenti'ai
certification apmaval of the Ohio Depart r'xe'lt of Public S-ulta e pursuant to
O.R.C. 5103.03." Specificaily, 7 Ohio Admin., Code 5123:2-3-07(T) states:

1 :

R.C. 5103.03 sets forth varicus powers and dum.s of the Departm:nt of

Public Welfare with respect. to the certification of institutions {or children.
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Any residential care facility or home for children which is subject to
inspection, supervision, and certification by the Ohio depertment of
public welfare, pursuant to section 5103.03 of the Revised Code, and
admits only children who are under the care, supervision, and custody
of a public or private agenecy or institution which is subject to the
rules of the Ohio department of public weifare shall not be licensed
by the department. (Emphasis added.)

Pursuant to this rule, the Department of Mental Retardation and Developmental
Disabilities does not license certain facilities which are subject to inspection,
supervision and certification by the Department of Public Welfare, In light of this
rule, you ask whether R.C. 5123.20 prohibits the operation of a residential facility
or the raceipt of a developmentally disabled person in a residential care facility
subject to rule 5123:2-3-07(T).

The Department of Mental Retardation and Developmental Disabilities is a
creature of statute and has certain duties imposed upon it by the General
Assembly. See, e.g., R.C, 5123.02 and R.C. 5123.03. R.C. 5123.19 sats forth ceriain
duties with respect to the licensure of resicential facilities, stating: "The cirector
of mental retardation end developmental disabilities shall license and inspect the
operation of residential facilities. . . . Before issuing or renewing a license, the
director of the department or his designee shall inspect each residential facility for
which application is made" (emphasis added)., Thus, the Director is under a duty to
license and inspect residential facilities. See Dorrian v. Scioto Conservaney
Distriet, 27 Ohio St. 2d 102, 271 N.E.2d 834 (1971) {the use of the word "shall" in a
statute indicates that the provision in whieh it is contained is mandatory). The
statute also establishes certain procedures which the Director must follow in
considering the issuance, renewal, or transfer of a license.

Concerning the adoption of licensure rules, R.C, 5123.19 states:

The director shall adopt and may amend and rescind rules
establishing procedures end fees for issuing and renewing licenses and
regulating the operation of residential facilities. Adoption,
amendment, and reseissicn of rules, and appeals from ordars affecting
issuance, rencwal, and revocation of licenses under this section, are
governed by Chapter 119, of the Revised Ccde.

Pursuant to this provision the Director has authority to adopt rules concerning
procedures and fees for the licensure of residential facilities. It is well setilad that
a rule issued pursuant to statutory authority has the foree and eifzet of law, unless
the rule is unreasonable or is in elear conflict with a statutory provision governing
the same subject matter. Kroger Grocery & Bekirg Co. v, Glander, 148 Ohio St.
120, 77 N.E.2d 921 (1948).

In the situation you present, R.C. 5123.19 has imposed upon the Director of
Mental Retardation and Developmental Disabilities a duty to license residential
facilities as that term is defined by statute. As stated before, R.C. 5123.19(A)XD)
defines a residential facility generally as "a home or facility in which a person with
a developmental disability resides." The two exceptions to this definition are rest
homes or nursing homes subject to R.C. Chapter 3712 and the home of a reslative or
legal guerdian in which a person with a developmental disability resides. R.C.
5123.19(AX1). Thus, even though a facility is subject to inspection, supervision, and
certification by the Department of Public Wellare, so long as it qualifies as a
residential faeility, as defined by R.C. 5123.19(4)(1), R.C. 5123.19 requires that the
Director of Mental Retardation and Developmental Disabilities license the facility,
See State ex rel. Gallowav v. Industrial Commission, 134 Chio St. 486, 17 N.E.2d 9i3
{1938) (modification of the provisions of a statute is the province of the legislaiure).
See also Athens Home Telephone Co, v. Peck, 158 Ohio 3t, 337, 110 N.E.2d 571 (1953)
{since administrative agencies are creatures of statute and possess only such rile-
making power as is delegated to them by the legislature, where such agency adopts
a ru.2 in conflict with a statute, the rule must fall).

Part of your question is whether R.C. 5123.20 prohibits the housing of a
devzlopmentally disabled person in & residential faecility which, because of rule
5123:2-3-G7(T), is not licensed by the Director of AMental Retardation and
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Developmental Disabilities. As set forth above, R.C. 5123.20 prohibits a person
from operating a residential facility or receiving a perscn with a nev.,,opmental
disability as a resident ol a residential facility unless the faeility is licensed undor
R.C. 5123.19. Since the Director is under 1 jl.ty o license all facilities defined as
"residential facilities,” even though such farcilities may also be certifiza by the
Department of Public Welfare, the pronibitions contdined in R.C. 3i23.2Y appiy to
any residential feeility, whether or not it is cartified by the Depariment of
Welfare.

Since R.C. 5123.19 requires the Department of Mental Retarzctizn and
Developmental Disaciiities to license all residential facilities, as defined 2y R.C.
5123.19(A), even though such facilities may be subizct to inspection and susarvision
by the Department of Pudlie Walfare s, it appears that rule 3123:2-5-57(1) coniliets
with the licensing dutiss imposed upon your depariment dy R.C. 312315, 1 note,
however, that R.C. 3123.13 authorizes the Department of Mental Ratardation and
Developmentel Disebilities to amend and riteind its rules coneerning ‘he
procedures and fees for livensing and regulating the operation of residential
facilities. Thus, your departmant has authority to amend rule 3123:2-3-07(T) and
may provide for incorporating the funetions of the Depar"nent of Public Welfare
within the lizensing procedure required by R.C. 5i23.18. Although sueh & rule cculd
not eliminate the Department's statutery duty to icensz2 ."esr!e'vml facilities
are subject to inspection, srn"v"‘un, ard aertification b the Department of
Public Welfare, the acontion of t*e ruie eould chm::'xu c‘ jicated efforts by Hoth
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departments. For example, R.C. 3125.10 statas e
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license, the director of the cepa:tment or hi3 shall inspext 2ach

residential facility {or uh.cn application is mace” iem?: added). 3> maring the

Department of 2ublic Welfare its designee ror purcecses of inspeciing ihose

resicential facilities m..yh Lhe Deoartmm of Pudiie Wallara is atharwisa riguived

to inspect, thz Desartnent of Mantal Retardatizn ind Developmental Tisabilities
2 2y

could incorporate within its licensing funetion the inspectio !
Department of Public Welfare, 3es R.C. [2L1I7 {duty and autherity ¢
departments to cooperuate and ccc"CL.ate for the elimination o
overlapping {unctionsl. Of course, ir acciticnal conditions which are im
the Departmcm of Mental Retardation and Jevelcomentisl :)'3:’_'311..1": Hy stal
performing an inspection are not gerformed by the Dezarunent of Publie \\c: 2
the Department cof )Mental Retarcation ang De"elup'“en-.u Disaoitities wou
maintain the duty to perform at least a limitad inspection.

Based on the f{oregoing, it is my epinion, and you arz advisag
5123.19 imposas upon the Director of Mental :
Disabilities tie duty cf licensing any residenzial |
R.C. 5123.15(A5(1), w..ether or not such facili
Public Welfare uncer R.C. 5103.03.
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