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OPINION NO. 86·064 

Syllabus: 

1. 	 An ostrich and a rhea are not· "domestic fowl or 
poultry" for purposes of R.C. 955.29. unless they 
are raised as a source of meat. eggs. or feathers. 

2. 	 The determination of the fdr •arket value of 
fowl or poultry claimed to have been injured or 
killed as ~escribed in R.C. 955.29 is a •atter of 
discretion vested in the board of county
couissioners. subject to the li•itation set 
forth in R.C. 955.35. 



2-347 1986 Opinions OAG86-064 

To: Phlllp s. Schnelder, Champaign County Protecutlng Attomey, Urbana, Ohio 
By: Anthony J. Celebrezze, Jr., Attomey General, August 21, 1988 

I have before ae your request ttlr ay. opinion, in which you 
ask whether an oatricb .and a rhea ..y be claaaified as 
•doaeatic fowl o.t p.oultry• for purposes of a.c. 955.29, which 
read1, in part, a, follows: 

Any owner of borse1, sheep, cattle, 1vine, aulea, 
9oat1, doao,tic rabbits, or ~011etie (oyl or poultry
that ·have an aggregate fair aarket value of ten 
dol.·lara or aore and that have been injured or killed 
by a dog not belonging to the owner or harbored on bis 
preaiaea, in order to be eligible to receive 
coapenaation fro• the dog and kennel fund, shall 
notify a aeaber of the board of county co-iaalonera 
or dog warden vithin three days after the loaa or 
injury has been discovered. (Bapba1is added). 

~ R.C. 955.20 (establishing the dog and kennel fund fro• 
which the payment of anlaal claiaa as provided in a.c. 
955.29-.38 aay be aade). PUrtber, you have inquired as to bow 
the fair aarket value of an ostrich or a rbea ls to be 
deterained it a clala for tbe injury or death of ·such aniaal is 
found to be coapenaable under R.C. 955,29, 

In 1974 Op. Att•y Gen. No. 74-090, ay predec•ssor adopted a 
test, based on the co-on aeanin9 of the teras •poultry• and 
•doaestic fowl• and on prior opinions of this office, for 
deterainin9 whether a particular bird aay be considered, for 
purposes of a.c. 955.29, doaeatic fowl or poultry: •ctoaeatic 
fowls [aeans] the claaa of (owls which noraally aake their hoae 
on a fara, and ••• [which) are propagated and fattened for the 
table and for their eggs, feathers, etc.• (eapbasia in 
original), Op. No. 74-090 at 2-371, citing 1954 Op. Att•y Gen. 
No. 3607, p. 105, 107. When a type of bird does not clearly 
coae within the couon aeaning of •doaestic fowl or poultry,•
it is necessary to consider the purpose for which the bird is 
being raised in order to deteraine whether such purpose 
justifies its claaaification as doaestic fowl or poultry for 
purposes of R.C. 955,29, ill Op, No. 74-090 (the death of a 
peacock, a type of bird which does not clearly coae within the 
tera. "domestic fowl or poultry," is coapensable only if it is 
raised as a source of aeat, eggs, or feathers): 1961 Op. Att•y
Gen. No. 2079, p. 144 (pheasants beld for tbe sole intent of 
releasing them for bunting season are not doaestic fowl or 
poultry because they wtfre not raised directly for food or soae 
by-product thereof): ·1954 Op, No. 3607 (hoaing pigeons, kept
for the sole purpose of racing, are not doaestic fowl or 
poultry because they do not noraally make their hoae on a fara, 
nor are they propagated and fattened for their aeat, e9g11, or 
feathers). 

My research has revealed no change in meaning of the terms 
considered in the above opinions, and, therefore, I see no 
reason to vary from the interpretation of the phrase •doaestic 
fowl oz poultry" as set forth in those opinions. see generally
Webster's New world Dictionary 552, nu c2.d college ed. 1978)
(defining "fowl, in part, as •any of the larger doaestic birds 
used as food: [specifically] a) the chicken b) the duck, goose, 
turkey, etc. c) a full-grown cbi~ken, as distinguished fro• a 
springer. etc,.• and •poultry• as "doaeatic fowls raised for 
aeat or eggs•). 

It doe• not appear that in the United States the ostrich or 
rhea are conon far• animals propagated for their food value. 
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~ generally 16 Encyclopaedia Britannica 959 (1961)
(describing the "ost~ich" as native to Africa): 19 

.Encyclopaedia Britannica 246 (1961) (describing the "rhea" as a 
bird confined to south America). Thus. it is necessary to 
examine the purpose for which they were raised to determine 
whether they may be considered. for purposes of R.C. 955.29. as 
domestic fowl or poultry. Unless the ostrich and rhea in the 
situation you pose were being raised as a source of meat. eggs. 
or feathers. I conclude that they are not. for purposes of R.C. 
955.29. "domestic fowl or poultry." See 16 Encyclopaedia 
Britannica 959 (1961) and 19 Engyclopaedia Britannica 246 
(1961) (indicating that an ostrich or a rhea may be grown for 
the value of its feathers). 

I turn now to your second question regarding the 
determination of the fair market value of an animal for which 
compensation is sought under R.C. 955.29. The procedure for 
determining whether a claim shall be paid and the amount to be 
paid is set forth in R.C. 955.29-.38. Although R.C. 955.29 
specifies tho date as of which the fair market value is to be 
determined. it does not set forth specific criteria to be used 
in aaking such determination. Pursuant to R.C. 955.29. in 
making a claim for the loss or injury of an animal. an "owner 
shall set forth the kind. grade, quality. and fair market value 
of the animals. fowl. or poultry... and all other facts ... that 
will enable the [county dog) warden to fix responsibility for 
the loss or injury." If the warden finds the owner•s 
statements to be true and agrees with the owner as to the fair 
market value. he shall certify and send to the board of county 
commissioners copies of the claim form. together with any other 
information relevant to the loss or injury. If the warden does 
not find all of the. owner's statements to be ·correct or 
disagrees with the fair market value. the owner may appeal to 
the board of township trustees for a determination as provided
in R.C. 955.30-.34, R.C. 955.29. The board of township 
trustees shall then receive "any other information or testimony 
that will enable it to determine the fair market value of the 
animals. fowl. or poultry injured or killed as described in 
[R.C. 955.29)." R.C. 955.31. See generally R.C. 955.32 
(conce-rning claims for registered stock or their offspring): 
R.C. 955.34 (testimony of witnesses). 

The allowance of claims submitted under R.C. 955.29-.34 is 
left to the board of county commissioners which examines the 
claims. and 11 may hear additional testimony or receive 
additional affidavits in regard thereto and may allow the 
amount previously certified by the dog warden or allowed by the 
board of township trustees. or a part thereof. or any amount in 
addition thereto. as it may find to be just. but in no event 
shall the amount allowed exceed the lesser of five hundred 
dollars per animal or the uninsured amount of the loss or 
injury" (emphasis added). R.c.· 955.35. Accordingly. the board 
of county commissioners has authority to determine whether a 
claim shall be paid and the amount to be paid.l R.C. 955.35. 

It is well established under Ohio law that a board of 
county commissioners has only those powers expressly delegated 

1 An owner of animals. fowl, or poultry killed or 
injured by· a dog, if the fair market value is at least ten 
dollars, may appeal from a final allowance made by the 
board of county comaissioners. R.c. 955.37. The appeal
shall be made to the probate court. and its determination 
shall be final. R.C. 955.38. 
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by statute or necessarily implied from powers 80 dele9ated. 
lU. state ex rel. Shriver v. Board of Co11J1issioners. 148· Ohio 
St. 277. 74 N.B.2d 248 (1947). Moreover. where an officer or 
board of officers i& directed by statute to do a particular 
thing. in the absence of specific directions regarding t~e 
manner and method of performance. it is presumed that the 
officer or board will "in the exercise of a fair and impartial 
official discretion ... fairly. and honestly discharge his 
duties." state ex rel. Hunt y. Hildebrandt. 93 Ohio st. 1. 12. 
112 N.B. 138. 141 (1915) • .lf.t..!.d.. 241 U.S. 565 (1916): !.!..! also 
1981 Op. Att•y Gen. No. 81-026. It must be assumed. therefore, 
that.the board of county commissioners, will, after considering. 
all the evidence before it, act in a reasonable manner to 
ascertain the appropriate fair market value of animals, fowl, 
or poultry· claimed to have been injured or killed. The only 
limitation placed upon the board I s discretion in determining 
valuation is the maximua amount set forth in R.C. 955.35. 
Thus, I conclude that the determination of ·the fair market 
value of poultry claimed to have been injured or killed is a 
matter ·of discretion vested in the board of county 
commissioners, subject to the limitation on such valuation 
prescribed by R.C. 955.35 .. 

It is, therefore, my opinion, and you· are advised. that: 

l. 	 An ostrich and a rhea are not "<'o•estic fowl or 
poultry" for purposes of R.C. _955.29, unless they 
are raised as a source of meat, eggs, or feathers. 

2. 	 The determination of the fair •arket value of 
fowl or poultry claimed to have been injured or 
killed as described in R.C. 955.29 is a •atter of 
discretion vested in the board of county 
co11111issioners, subject to the li•itation set 
forth in R.C. 955.35. 
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