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:\IUKICIPAL CORPOI~ATIO:-\-XE\VSPAPER-PUBLIC\TIOX OF ORDI
XAXCES AKD RESOLUTIONS-WI-IE:-..' OFFICER OF :\IUXICIPALlTY 
IS I:'\TERESTED IN XE\\"SP.\PER WHJCII PUBLISIIES ORDI
KAKCES-DOES XOT DISQUALIFY XE\VSPAPER FRO:\I :\IAKI:-..'G 
SUCH PUBLICATION-OFFICER XOT LIABLE. 

U7hen but oue newspaper is printed i11 it utunicipality ilt which said newspaprr, 
under the provisions of section 4228, G. C., as amended 106 0. L, 493, the publica
tion of ordinances aud other matters therein specified is 1:cquired to be made,,,~ 
fact that an officer of the mzmicipality is iutcrested in said uewsf>rrper does 110t 
disqualify it from making said publicatiol! 11or does said publication makl! said 
officer liable uuder sections 3808 and 12912, G. C. 

CoLUMilt:S, OHio, January 10, 1916. 

!fureau of /nsf>cctiou aud Supcn•ision of Public Offices, Columbus, Ohio. 

GENTLEMEX :-I have recently receiYerl se\·eral communications from you re
garding the application of sections 3808 and 12912, G. C., considered in connection 
with the provisions of section 4228, et seq., of the General Code, as amended 106 
0. L., 493, in the case of an official of a muuicipal curporatir1n being interested 
in a newspaper which is required to print the ordinances of saicl corporation. The 
inquiries submitted to me may be stated thus: 

1. "Do the provisions of section 4228, G. C., prevail over to the extent 
of nullifying the provisions of section 3808 or 12912. G. C.? In the case 
of an official of a village who is the owner of stock in a newspaper printed 
and of general circulation in the village when such newspaper as the only 
partisan paper of the political party to which it belongs is required to 
print the ordinances of said Yillage in order to make the same legal under 
the requirements of said first named section. 

2. "The editor and owner of the only newspaper printed, published 
and of general circulation in the village of , Ohio, has been 
elected mayor of saicl village and desires to know whether or not he may 
he paid for publishing the ordinances required hy law to he publisher! in 
his paper. Can the ordinances of saicl village he legally <'nacted without 
publication in his newspaper?" 

Is it is exiJressly stated in connection with your foregoing inquiries that an 
opinion is requested for your future guidance we are, therefore, concerned only 

(5) 
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with the law now in force, which is found in sections 4228, 4229, 4232. 4676 and 
6255, G. C., as amended 106 0. L., 493, and also section 4233, G. C. Without 
attempting to quote these various sections in full it is sufficient to say that they 
provide a plan or scheme for the publication of all ordinances, resolutions, state
ments, orders, proclamations, notices, and reports required by law or ordinance 
to be published. The plan provided by said sections requires: 

( 1) That such publication shall he in two newspapers of opposite politics 
published and of general circulation in the municipality. 

(2) If two such newspapers are not printed and of general circulation in 
said municipality, then said publication may he made in any newspap.er printed and 
of general circulation in said municipality. 

(3) If no newspaper is printed and of general circulation in said municipality, 
then said publication may be made in any newspaper of general 'circulation therein, 
or by posting. 

It is further provided that newspapers to meet the requirements of being 
printed in a municipality shall have at least one side thereof printed in such mu
nicipality. It is provided also, that if no newspaper possessing the ahove require
ments be printed in a municipality, or if the ptihlisher thereof upon tender of the 
legal charge for printing, refuses to print s·aid publication, then said publication may 
be made in any newspaper of general circulation at such place. If anything further 
was necessary to add to the mandatory character 'of the provisions above quoted 
it may be found in section 4233, G. C., which provides that it shall be deemed a 
sufficient defense to any suit or prosecution 'under an ordinance, to show that no 
such publication or posting as herein required was made. Admittedly, then, the 
method of publication provided for as heretofore noted is mandatory and any 
publication of any ordinance, resolution, statement, order, proclamation, notice or 
report not made in conformity with said requirements is void and the subject matter 
of said ordinance, proclamation, resolution, statement, onler, notice or report is of 
no legal force and effect. 

It must also be emphasized in this connection that the foregoing provisions of 
the law do not permit of any alternative method of publication except under the 
conditions prescribed in the law itself, which conditions are certain, definite and 
fixed. That is to say, the publication is required first to he made in two news
papers of opposite politics. If two newspapers of opposite politics are printed 
within the municipality in question no other method· of publication may be legal. 
It is no answer to the requirement of the law in this he half to say that because 
a municipal officer may have a pecuniary interest in one of said newspapers it 
follows that such newsgaper is rlisqualified, because the fact remains that a news
paper of the description namerl in the law is published in said municipality and 
when so published no other method for the publication of ordinances, etc., is legal. 
Again, it is provided. as before noted, that if hut one newspaper be published in 
said municipality such publication shall he made therein unless the owner thereof 
refuses to publish the same, whereupon a tender must be made of the legal charge 
for printing such publication before it may he made in any other manner or by 
any other means. 

Let us assume in the latter case that the owner of said newspaper, being an 
officer of the corporation or the mayor, as suggested in your second inquiry, refuses 
to publish said notice. Upon that ground then, before pul.Jlication can be made by 
any other method, some duly authorized officer of the corporation must tender to 
the owner of said paper the legal charge for printing said publication, and is there
fore placed in the utterly absurd position of being compelled by· law to solicit 
another officer 6f the corporation to commit a crime. It would seem that without 
further comment it is clear that the legislature intended no such abnormal situation 
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as this. However, the provisions of sections 3808 and 12912 are intended to pre
vent dishonest officials from profiting at the expense of the public. At common 
law a public officer was n~t prohibited from performing a purely ministerial duty 
for the reason that he may have some interest therein, but if his official act involved 
the exercise of judgment and discretion and he had a personal interest therein 
he was prohibited from acting unless the duty imposed upon him was one which 
could not be performed hy any other official or in any other manner and the public 
good required that said duty be executed. Throop, Public Officers, section W7. 

In the cases here presented the consideration to be paid for the publication 
required by the statutes un"der consideration is fixer! hy statutory law and no 
exercise of discretion or judgment is required of any official in determining 
what medium shall be selected for the publication of any ordinance because there 
is hut one medium in each case through and in which said publication may be made. 

It follows therefore, that the duty imposed by law upon a municipal officer 
to procure a publication in the newspaper named in your first and second inquiry 
is purely a ministerial duty because the law itself names such newspaper as the 
only medium through which such notices may be given to the public and fixes the 
maximum price which may be paid therefor. 

In the case of Richardson v. Township Trustees, 6 0. :\. P., (n. s. 505, the 
court in the syllabus states : 

"The fact that one of the township trustees is a stockholder and direc
tor in a bank situated within the township, which has submitted the highest 
bid for the usage of the township funds and to act as depository under 
the provisions of section 1513, does not under the provisions of section 
6976 ·disctnalify the hank from so acting." 

The court in passing upon the facts in this case, which 1 think are analogous 
to the facts submitted in your imJuiries, makes the following observation: 

"lt can readily be seen that the application of the rigid principle urgE-d 
Ly counsel fur vlaimiff in this case would thwart the very purpose of the 
law and work a great detriment to the public concerned. Carried to its 
last analysis, it would mean that no one who was in any way interested 
in the profits of a bank would be wise in assuming a public trust, such as 
a member of a school hoard or a hoard of township trustees. If they 
should assume those positions. and in many cases without pay, it would 
simply disqualify the hanks in which they were interested from being de
positories for the funds, and for that reason would make such persons 
practically ineligible for such positions, or in any event unwilling to hold 
them. Especially so, in view of the fact that the doing of the thing com
plained of in this case hy the township trustee makes him, under the 
interpretation placed upon the statute by counsel for plaintiff, guilty of an 
offense of which he can be tined in a sum not exceeding one thousand 
dollars nor less than fifty dollars, or imprisoned not more than six months 
nor less than thirty clays, or both, and for forfeiture of his office. 

"1 cannot persuadl· my,elf to believe that section ffJ76 was ever intended 
for any such purpose. I am convinced that the township trustees of 
Sycamore township in doing the things complained of in the petition 
herein were acting 'strictly within the law and carrying out the duties 
imposed upon them." 

The foregoing observations are in harmony with my conception of the situation 
presented by your inquiries. I am of the opinion that the interests of the public 
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would be far less vitally affected by permitting publications to be made under the 
circumstances named, in the newspapers mentioned, than to permit the provisions 
of sections 3808 and 12912, supra, to be so construed· as to cover and therefore 
prohibit such publication. Indeed, if publication of ordinances may not be made 
in the newspapers of the municipalities named, I am wholly unable to conceive 
of any legal method whereby said ordinances may be published in said munici
palities. To make publication in any other manner would be to invite attack upon 
every ordinance and notice, and in the case of the issuing of bonds in my judg
ment would prevent their sale entirely. 

In reaching this conclusion I am not overlooking the remarks of the court in 
the case of l\IcCormick v. Xiles, 81 0. S., 246. This case, however, was deter
mined upon the theory that a contract was necessary to fix the liability of the 
city. I think contracts are necessary in the cases presented here, but that does not 
in the least detract from the fact that hy law the newspapers named are the only 
parties with whom such contracts may be legally made, nor from the further fact 
that under no circumstances may the consideration of such contracts be more 
than the amount fixed by statutory law. In view of these considerations there is 
no opportunity for fraud and no reason for the application of the provisions of 
sections 3808 and 12912, supra, whose sole and only purpose, as before observed, 
is to prevent dishonest officials from making fraudulent contracts at the expense 
of the municipality and for their own profit. 

I am of the opinion therefore, under the facts stated in your inquiries, and 
these observations must he understood as applying only to the cases presented 
here, that publication of ordinances and other notices required by law to be pub
lished may be made in both newspapers in question without involving the officials 
mentioned by reason of the provisions of sections 3808 and 12912, G. C. 

1160. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

SECRETARY OF STATE-A:\lE:\D:\lENT TO .\RTICLES OF IXCORPORA
TIO:\ OF TilE F.\RR BRICK CO:\IP.\XY AUTHORIZED TO BE RE
CEl\'ED-LI:\IITED TO P.\RTICULAR CASE. 

The secretary of slate is ad< iscd to rccch·c aud record a certificate amendiug 
the , I rticles of I ucor{>oratioll of The Farr Hrick Colllf>all}' by changing (with the! 
lllltlllilllous cor1sent of all its stocklzolders) $1,000,000 of its 111Tissued com1llnll stock 
to rrcfcrrcd stock. This ad<·ice is based lt/'Uil tlze f>articular facts ill tile case 
a11d 110t to l>c takc11 as a rc<•ersal of of>iuion dated Octo/Jer I. 1915. 

CoLeMBt:s, OHio, January 11, 1916. 

llu:-;. C. Q. JIJLliEIIR.\:\'T, Sccrctra.\' of Stale, Columbus, Ohio. 

DE.\R Sm :--I ha\·e your letter of January 8, 1916, together with enclosures, 
111 which you reqnest my opinion as follows: 

"\\' c· arc snl11nitting- for your approval certificate to the Articles of 
lncorporatirm of 'TilE F.\RR BRICK CO:\IPA!\Y,' together with check 
for $5.00, and a ten cent internal revenue stamp. 
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''The proposed amendment chaugt:s $1,000,000 of their authorized com
mon capital stock iuto $1,000,000 preferred stock. As a late opinion ren
dered by you holds that common ;;tack cannot be changed into preferred 
stock by amendment, we refuser! to tile same. 

''\\' e would appreciate an early opinion on the question raised as to 
whether or not a corporation can by amendment change their authorized 
common stock into preferred stock." 

9 

I am iu receipt of a letter under the same date from Honorable R. E. \Vest
fall, attorney for The Farr Brick Company, which I also quote as it contaiu;; a 
statement of the facts which are of importance in determining how I should addsl· 
you: 

"\Yith reference to the amendment of the Articles of Incorporation of 
The Farr Brick Company this day referred to you by the secretary oi 
state, and contirming personal statements heretofore made to you by 11 r. 
Benjamin A. Gage, of the firm of Gage, Day, Wilkin and Wachn!!r, of 
Clen~land, as well as by myself, I beg to say that the Articles of Incor
poration of the above company providing for a capital stock of $3,000,000, 
tiled on or about :\larch 14, 1914, were filed with the secretary of state after 
a full discussion with the secretary of state and a consideration of the 
opinion of Attorney-General Ellis under date of Xovember 21, 1904. 

"In this conference with the secretary of state the purpose of the incor
porators to organize with a capital stock in the sum of $3,000,000 and by a 
subsequent amendment convert to preferred stock a substantial part of the 
authorized capitalization was fully disclosed to the secretary of state, who, 
relying upon the opinion of Attorney-General Ellis, above referred to, sanc
tioned and approved the Articles of Incorporation as filed and the plan of 
subsequently converting a part of the authorized capital stock into pre
ferred stock. 

"Relying upon the sanction anrl approval of the secntaty of state, as 
above indicated, the Articles of Incorporation were filed, the company per
fected its organization and by amendment to the Articles of Incorporation 
submitted to the secretary of state today, and by him referred to } m1 till· 
company seeks to carry out and effectuate its original plan and purpose." 

The statements contained in the above letter of :\Ir. \Vestfall were also mark 
to me by :\Iessrs. Benjamin A. Gage and Luther Day, of Cleveland, Ohio. whr• 
are also attorneys for The Farr Brick Company, in several discussions concern 
ing the question submitted in your letter. 

From the certificate of amendment presented to you for filing by The Farr 
Brick Company and the letter of :\I r. \Vestfall, aho\'e quoted, it seems that The 
Farr Brick Company was incorporated on :\larch 14, 1914, with a capital stock 
of $3,000,000, all of which was common stock. The incorporators of The Farr 
Brick Company contemplated the organization of a corporation ha,·ing both pre
ferred and common stock, but at the time of filing the Articles of lncorporatio11 
they were undecided as to what portion should be preferred stock anrl what por
tion should be common stock. Upon the advice of counsel and ar the 'l1!!gestinn 
of the secretary of state, and relying upon an opinion of Attonwy-Gencral Ellis 
rendered on ~ ovcmber 21, 1904, it was decided that the corporation shonlrl he 
incorporated with a capital stock of $3,000,000 common stock, and that suh,equently 
the corporation should by amendment change to preferred stock ,uch portion oi 
common stock as it should thereafter determine. 

In this connection I believe that a review of the opinion~ or rulings of this 
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department will he helpful. Former .\ttorney-General Sheets, in the year 1903. 
rendered two opinions-one datecl January 6, and the other August 15, in both 
of which opinions :\I r. Sheets held that there was no statutory authority in Ohio 
to change common stock to preferred stock hy amendment of the Articles of 
Incorporation. In both of these opinions, however, the author stated that he had 
no doubt that the stockholders of the corporation by unanimous consent might 
change the common stock to preferred stock and that the courts would respect and 
enforce such an agreement, his conclusion in this latter respect, however, being not 
upon authority of any statutory provision, but upon the ground that the rights 
of the state not being affected or involved the courts would doubtless enforce 
any legitimate or fair contract made among the stockholders themselves. 

Under date of November 21, 1904, Attorney-General Ellis, in an opinion to 
the then ,ecretary of state. held that a corporation hy amendment under section 
3238-a, l<evised Statutes, (now section 8719 of the General Code) could change 
common stock to preferred stock. This opinion was followed by the secretary of 
state and certificates of amendment whereby common stock was changed to pre
ferred stock were accepted and recorded by him until October 1, 1915, under 
which date I rendered to you the opinion referred to in your letter in which 1 
held that there is no statutory authority in Ohio to change the common stock oi 
a corporation to preferred stock by an amendment of its Articles of Incorporation. 

I am by no means persuaded that the conclusion expressed in my opinion of 
October 1, 1915, just referred to, is erroneous, for I am still unable to find any 
statutory authority in Ohio to accomplish such change in the character of the 

_ capital ·stock of a corporation hy amendment under section 8719 of the General 
Code. 

However, in ·view of the facts revealed in the letter of :\Ir. \Vestfall and the 
statements made to me by Messrs. Gage and Day, which were entirely in harmony 
with l\fr. \Vestfall's letter, I believe that in the present instance the propose<! 
amendment should be accepted and recorded. I reach this conclusion because 
the company and its attorneys at the time of its incorporation had in mind the 
issuance of preferred and common stock but acting in harmony with the ruling 
of this office and in compliance with the suggestion of the secretary of state 
concluded at that time to provide that all of the company's stock should be com
mon stock, and that the change should be made at a later date when the plans of 
the incorporators had been more maturely considered. It would, therefore, be 
manifestly unjust and unfair, in view of the further revealed facts that the pro
posed change is made with the unanimous consent of all the stockholders, to now 
refuse to accept and tile the proposed amendment. The rights of the state will in 
no wise be affected, and since all the stockholders have agreed, I have no doubt, 
as was stated by :\Ir. Sheets, that the court would respect and carry out the 
agreement even though no statutory authority can he found to authorize the same. 

Upon the specific facts revealed, I am therefore of the opinion that you should 
receive and record the certificate of amendment of The Farr Brick Company re
ferred to and enclosed in your letter. 

I am returning to you herewith the proposed certificate of amendment, the 
check for $5.00, letter addressed to you by :\Ir. Gage and the ten cent revenue 
stamp which were enclosed with your letter. 

Respectfully, 
EDWARD c. TURNER, 

A ttorHeJ-Gelleral. 
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1161. 

ROADS AXD HIGHWAYS-COU:\TY HIGHWAY SUPERINTENDENT
ACTUAL A:\'D NECESSARY EXPEXSES INCIDENT TO MAINTE
NANCE AND OPERATION OF AN AUTOMOBILE USED EXCLUSIVE
LY BY SUCH SUPERINTEXDEXT IN HIS OFFICIAL BUSINESS MAY 
BE ALLOWED BY COUXTY CO~IMISSIONERS-DISTINCTJON BE
TWEEN EXPENSES FOR PUBLIC AND PRIVATE PURPOSES-HOW 
APPORTIONED. 

If a county highway superintendent is the oumer of an aut a mobile and use,.t. the 
same exclusively in his work; as· such superintendent, the reasonable and necessary 
expense of maintaining the same may be paid to him./ If the automobile is used 
both for public business and for private purposes, a division of the expense of 
maintain·ing the same should be madel which division may be on a mileage basis, 
or a11 arrangeme11t may be made im•o1ving the payme1•t to the superintendent of a 
reasonable rate per mile covered by the automobile while used on public business, 
which rate must not include any item of compensation for the use of the automobile. 

CoLUMBUS, OHIO, January 11, 1916. 

HoN. JoHN E. BiTTS, Prosecuting Attorney, Findlay, Ohio. 

DEAR SIR :-I acknowledge the receipt of your communication of January 7, 
1916, in which you call my attention to the provision of section 138 of the Cass 
highway law, section 7181, G. C., to the effect that the county highway superin
tendent and his assistants, when on official business, shall be paid out of the county 
treasury their actual necessary traveling expenses, including livery, board and 
lodging, and then inquire as to whether the county highway superintendent can 
use his own automobile in traveling about the county on official business and charge 
therefor upon a mileage or other basis. 

It should first be observed that upon well established principles of public 
policy, a public official charged with the duty of making an expenditure on behalf 
of the public may not deal with himself. Any payment made to the county high
way superintendent on account of the use by him of his own automobile, while 
traveling on the official business of the county, would, therefore, have to rest 
upon the principle. of reimbursement to him for expenses a\ctually incurred and 
could not include any item of compensation to him for the use of the automobile. 

A question very similar to the one submitted by you was passed upon by me 
in opinion No. 618, rendered to The Bureau of Inspection and Supervision of Pub
lic Offices on July 17, 1915. One of the questions passed upon in that opinion was 
as follows: 

"A county superintendent of schools owns an automobile which he 
uses almost exclusively in traveling about the county in the performance 
of his official duties. Under the terms of section 4744-1, G. C., 104 0. 
L., 142, may he include the cost of gasoline, lubricating oil, repairs to 
tires and parts of his automobile as traveling expenses, under the pro
visions of this section?" 

The pertinent vrovision of section 4744-1, G. C. relating to the traveling 
expenses of county superintendents of schools, reads as follows: 

"The county board may also allow the county superintendent a sum 
not to exceed $300.00 per annum for traveling expenses and clerical help,'' 
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A comparison of the above quoted provision with the prons10n ot section 
7181, G. C., referred to by you, shows that both county superintendents of schools 
and county highway superintendents are entitled to be reimbursed for actual and 
necessary trawling expenses incurred while in the performance of their official 
duties. There is a limit upon the amount which can be paid to a county superin
tendent of schools on this ·account, and no statutory limit as to the amount which 
may he ~o paid to a county highway superintendent; otherwise the provisions are 
very similar anu the same principles applicable in the case of a county superin
tendent of schools will govern in the case of a county highway superintendent. 

In answering the question relating to the county superintendent of schools, the 
following language was used in the opinion referred to above: 

"The money thus allowed may undoubtedly be used to pay the ex
penses incurred by the county superintendent in providing himself with 
the necessary means of conveyance for the performance of his duties. 
The ownership of the vehicles would not preclude the payment of expenses 
necessarily incurred in the operation thereof. Just what expenses or what 
proportion of the expenses may be charged against public funds will depend 
upon the facts in each particular ca,e. It is really more a matter of policy 
than of law. If the automobile were used exclusively in his work as county 
superintendent, the reasonable and necessary expense of maintaining the 
same might be allowed by the county board (subject, of course, to the 
maximum limitation). \Vhere, however, the automobile is not so exclu
sively used, hut is used as well for private purposes, there should be 
some definite arrangement entered into between the board and the super
intendent. I would suggest that this arrangement be made upon a mileage 
basis. For instance, if the automobile were run 300 miles in a month, 200 
in official business and 100 for private purposes, it would be fair and 
equitable for the board of education to allow two-thirds of the expenses of 
the upkeep for the month. If such an arrangement be not practical, the 
board might agree to allow the superintendent a reasonable rate per mile 
covered by the automobile in puhlic business as traveling expenses of the 
superintendent. These, however, are mere suggestions." 

Applying the principles set forth in the opinion from which the above is 
(juoted to the facts of thC' case presented hy you, I advise you that if a county 
highway superintendent is the owner of an automobile and uses the same exclu
siycly in his work as highway superintendent, the reasonable anrl necessary expense 
of maintaining the same may, unrler the provision of section 7181, G. C., referred 
t'l by you, be paid to such county highway superintendent. If the automobile is 
11nt used exclush·ely for puhlic business but is used as well for private purposes, 
a division of the expense of maintaining the same should he made, which division 
may properly be upon a mileage basis. If an arrangement for a division of the 
expense of maintaining the automobile is not practicable, an agreement may he 
made between the county commissioners and the county highway superintendent 
involving the payment to the superintendent of a reasonable rate per mile coverer! 
by the automobile while the same is being used on public business, which rate 
must not include any item of compensation for the use of the automobile. In 
other words, while the county commissioners or county highway superintendent 
may not, under the law, purchase an automobile for the use of the county highway 
snperintenrlent, and pay for the same from public funds, and while the county 
highway superintendent, being charged with the duty of providing himself with 
transportation when engaged on official business, may not deal with himself and 
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include in his expense accounts compensation for the use of his own automobile, 
yet if the county highway superintendent is the owner of an automobile and uses 
the same in traYeling about the county on official business, he may include in his 
expense accounts and the county commissioners may allow to him the actual and 
necessary expenses incident to the maintenance and operation of the automobile 
during the time the same is used in the public business of the county. 

1162. 

Respectfully, 
Enw AJID C. TURNER, 

Attorney-General. 

BOARD OF EDUCATIO:\" OF A RURAL SCHOOL DISTRICT CAN LEGAL
LY 0\VX REAL ESTATE IX LI:\IITS OF A VILLAGE SCHOOL DIS
TRICT LOCATED WITHIN SAID TOWNSHIP. 

If the board of cducatio11 of a township rural school district, in consolidating 
the schools of such district at t'li'O paints 'icithin the township, finds that the most 
C011'1ienicut location for one of the buildings is within the limits of a village school 
district located with•i11 said to'imzship, said board of education may, under authority 
of section 4749, G. C., own school Property utithin the limits of said village school 
district for the purpose of operating one of its schools under said plan of consoli
dation. 

CoLUMBUS, OHio, January 11, 1916. 

HuN. F!~ANK \Y. :\lrLLER, Superintendent of Public Instruction, Columbus, Ohio. 

DE.\R SIR :-In your letter under date of December 21 you request my opinion 
as follows: 

"Jefferson township rural school district in Madison county, Ohio, is 
contemplating the consolidation of its schools at two points. The most 
conyenient location for one of these schools is in West Jefferson. West 
Jefferson is a Yillage school district. Has the board of education of 
Jefferson township rural school district the legal right to own the building 
and grounds and operate its school within the territory of West Jefferson 
village school district?" 

Section 4749, G. C., provides that the board of education of each school 
district shall, when properly organized, be a body politic and corporate and, as 
such, he capable of acquiring, holding. possessing and disposing of real and personal 
property, and of taking and holding in trust for the use and benefit of such school 
district any grant or devise of land and any donation or bequest of money or 
other personal property. 

It will be observed that, under provision of said section 4749, G. C., the loca
tion of real prop'erty which the board of education of a school district may own 
and hold in trust for school purposes is not confined to such district by the 
terms of said statute. 

While under provision of section 7690, G. C., the authority to manage and 
c·ontrol the public schools in a school district is vested in the board of education 
of such district, the provisions of this statute relate to the schools of a district 
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established by the board of education thereof for the accommodation of all the 
youth of school age of such district, and are not applicable to a school established 
by the board of education of a township rural school district within the limits 
of a village school district located in such township, for the convenience and 
accommodation of a part or all the youth of school age residing in said township 
rural school district. 

If, therefore, the board of education of Jefferson township rural school dis
trict, Madison county, in consolidating the schools of said district at two points 
within said township, finds that the most convenient location for one of the 
buildings is within the limits of the West Jefferson village school district located 
within said township, I am of the opinion in answer to your question that said 
board of education may, under authority of section 4749, G. C., own school prop
erty within the limits of said village school district for the purpose of operating 
one of its schools under the aforesaid plan of consolidation. 

1163. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney-General. 

BOARD OF ADl\HNISTRATION)-ADVERTISEMEJ'\T FOR FIVE NEW 
COTTAGES AT DIFFERENT INSTITUTIONS l\IAY BE MADE IN 
SAME LEGAL NOTICE-CONTRACT SHOULD BE A WARDED TO 
LOWEST BIDDER ON EACH OF SAID BUILDINGS. 

CoLUMBUS, OHIO, January 11, 1916. 

Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN :-Under date of December 20, 1915, you submitted to me the fol

lowing proposition : 

"We are enclosing herewith copy of letter received from Richards, 
McCarty & Bulford, the architects who have prepared plans for five new 
buildings for state institutions. · 

"The plan of advertising these buildings in one advertisement instead 
of five seems to us to be all right and good business policy, but we 
desire to inquire if such procedure is legal in order that delays may be 
avoided when letting the contracts. 

"These five buildings will cost about $70,000 each, or $350,000 in all; 
and the architects feel certain that five per cent. or more can be saved 
by this plan, which would mean $1,500 or $2,000 to the state." 

The letter which you enclosed is as follows : 

"Columbus, Ohio, December 17, 1915. 

"Dr. A. F. Shepherd, Ohio Board of Administration, Columbus, Ohio. 

"My Dear Dr. Shepherd :-I am anxious that all the money possible 
be saved in the manner of adwrtising and letting the contracts for the 
five buildings for which plans have been completed under design B-2 for 
the board of administration. We therefore ask, if you have not already 
secured such an opinion, that yo~ secure ;w opinion from the attorney
general on the following point.: 
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•J.-irst. in a<h·ertising- the two huildings for Gallipolis, one building 
f.,r the Columhu, State Hospital. one huilding for the Custodial Farm, and 
one building for the Institution for Feeble-~linded at Columbus, if one 
advertisement cannot he made to cover all of these buildings: such adver
tisement to he inserted in the required number of papers in the state for 
general circulation and in the principal paper in th.e county in which each 
of these buildings is to be built: the cost of the advertisement to be pro
rated between the institutions, that is two-fifths to he paid by the Ohio 
Hospital for Epileptics at Gallipolis, two-fifths by the Institution for 
Feeble-:\! inded, and one-fifth by the Columbus State Hospital. 

"Another object of this advertisement is to enable contractors who 
read these advertisements to know that tht>re are live buildings of the same 
design, bids on which can be received all at the same time, and state in 
the a<h·ertisement that bids will he received on each building separately 
and that an alternate proposal will he received on each building in case 
the contractor is awarded the contract for all five buildings. 

"It is my belief that if we can do this there will be a considerable 
percentage of the cost of the buildings saved if they can all he let to one 
contractor. The question in my mind is whether under the present law 
we could do this. If we can, it seems to me that it ought to be done. 

"Yours respectfully, 

"(Signed~ C. E. Richards." 
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The sole question raised by your letter is relative to advertising for bids for 
the five buildings. The said buildings are to be erected under the building: regu
lations-sections 2314, et seq., ·of the General Code. 

Section 2314, G. C., provides that before entering into contract "for the erection, 
alteration or improvement of a state institution or building or addition thereto, 
excepting the penitentiary," accurate plans and specifications, bills of material and 
an accurate estimate of cost shall be made, which, under section 2315, G. C., shall 
receive the approval uf the governor, auditor of state and secretary of state-, and, 
if approved, a copy thereof filed in the office of the auditor of state. 

Under se<tion 2316, G. C., public notice of the time and place where sealed 
proposals will he received shall be given, and, under section 2317,. the method of 
advertising such notice is provided for. 

Under section 2318, G. C., it is provided that "on the day named in the 
notice, such officer, hoard or other authority shall open the proposals and award 
the contract to the lowest bidder." 

It. will be readily seen, therefore, that in so far as the provisions of law 
governing the building regulations are concerned, the legislature had in contem
plation that tlf!Ch particular improvement is a sepa.rate and distinct entity. 

I can 'ee) no ltgal objection to the procedure that is outlined in the letter of 
your architect: to ach·ertise all of the buildings contemplated to be built in one 
advertisement. dividing the cost thereof between the separate appropriations, pro 
rata, ancl in such a<lvertising stating that bids will he received on each buildin~<, 
separately and an alternate proposal will be received on each building in case 
the contractor i? awarded the contract for all five buildings. 

Howe\·er, it must he horne in mincl, as before stated, that each improvement 
is a separate ami distinct entity. and that the contract on each such improvement 
must he let to the lowest bidder. Therefore, in order to let contracts to one con
tractor for the live buildings in question it would be necessary that he be the 
lowest bidder on each of said buildings, unless under section 2319, G. C., the 
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written consent of the governor, auditor of state and secretary of state be obtained 
to accept on the various items a proposal other than the lowest. 

I would also call your attention to the appropriations: 
The appropriation to your board for the Ohio Hospital for Epileptics is for 

"two cottages to cost complete $140,000"; 
The appropriation to your board for the Columbus State Hospital, as amended 

by the veto of the governor, is for "one cottage to cost complete $i0,000''; 
The appropriation to your board for the Institution for Feeble-:\Iinded, Cus

todial Farm, is for "one cottage Custodial Farm to cost complete $i0,000"; 
And the other appropriation for such Institution for Feeble-:\Iinded, as 

amended by the veto of the governor, is for "one cottage to cost complete $i0,000." 
It therefore appears that so far as the legislature is concerned, it has con

sidered the cottage for the Columbus State Hospital, the cottage for the Custodial 
Farm and the cottage for the Institution for Feeble-:\Iinded as separate and dis
tinct items, but it has considered as one item the two cottages for the Ohio Hos
pital for Epileptics. 

From the letter of your architect, however, I assume that he has divided the 
above item for two cottages into two ·separate items. That being the case, there
fore, each particular improvement is to be considered as separate and distinct from 
the other, and as to each, as before stated, the contract should be awarded to the 
lowest bidder, unless the provisions of section. 2319, ·G. C., are complied with. 

1164. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 

APPROVAL OF CERTAI:;.J CAXAL LAXD LEASES. 

CoLu:~rses, 0Hro, January 11, 1916. 

HoN. FRANK R. FAUVER, Superil!tendent of Public T.V arks, C alum bus, Ohio. 

DEAR SIR :-I have your communication of January i, 1916, transmitting to 
me for examination the following leases of canal lands: 

The Newburgh & South Shore Ry. Co., canal lands at Cleveland, 
valuation ---------~-----------------------------------·----- $6,000.00 

John \V. l\IcBroom, Logan, Ohio, portion of abandoned Hocking 
canal lands north of Logan, valuation ______________________ 11,666.66 

The Berea Pipe Line Company, St. :\Iarys, lease granting the 
right to lay a gas main along the Ohio canal at Cleveland, 
valuation -------------------------------------------------- 5,i50.00 

I find these leases to be in regular form and am, therefore, returning th~ 
same with my approval endorsed upon the triplicate copies thereof. 

Respectfully, 
Eow ARD C. TuRNER, 

Attonzey-General. 
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CIYIL SERVICE-XOX-CO~IPETITIVE OCCUI'YIXG POSITIO)JS-PROP
ER CERTIFICATIOX OF ELIGIBLES FOR POSITIOXS \\"HE:\ CO~I
PETITIYE EX.\~IIXA.TIO:\ IL\S BEE:\ liELD-:\0:\-CO~IPETITI\'E 
WITH ELHiiBLE LIST ~!CST BE CERTIFIED-:\0 D!SCRETIOX 
WITH CO~L\IISSIO:\. 

The prm·isimzs of sectioll 486-31. G. C. (106 0. L.. 418) require the llaiiii!S of 
all j>erso11s lzuldiug positio11s ill the classified sa·<"icc at tilt? lillt<'. said lm, became 
effective wzd 1.dzo ha1.·e 11ot passed a regular colll/>eliti<·e exallzillatioll, or bec11 i11 
the sen•ice se1.•ell :years as tlzcrcill pro1.·idcd, to lie certified, 1..-it/z the llames of 
those qualif:;illg I.J_v coJ11f>etiti1·e e.ramillatioll, jor penlltlllelll appoilltllli'IIts to fill 
said positiolls. 

This certificatio11 must be made by the commissio11 not o11ly 7.l'l1cll all eligible 
list exists but ,,.!zell such list must be prepared later by the courmissiou, and tire 
duty lo so certify ill both installces is a ministerial dut;y, malldatory iu its character 
alld regarding "ll'lzich the commissiolt uzay exercise 110 discretion. 

CoLUMBUs, Omo. January 11, 19lo. 

The State Civil Service Commissiou of Ohio, Columbus, Ohio. 

GENTLEMEN :-I have your letter of January 5, 1916, as follows: 

"Several points have arisen in regard to the certification of eligibles 
to positions occupied by non-competitives under the provisions of the new 
civil service law, upon which. we do not feel competent to pass judgment. 

"Paragraph 2 of sections 486-31 of the new law, provides that: 
"'The name of each officer, employe and subordinate holding a po>i

tion in the classified service of the state, the counties, and city school 
Jistt ids thereof, at the time this act takes effect, who has not passed a 
regular competitive examination, and who has not been in the st'rvice 
seven years as herein provided, shall, within ten days after this act be
comes effective, be reported by the appointing authority to the commission, 
and shall he ·certified to the appointing authority in addition to the three 
candidates for appointment to such position. If any such person is re
appointed, he shall he deemed to have been appointed under the 
provisions of this act. If no eligible list exists, such person may 
he retained as a prodsional employe until such time, consistent 
with reasonable diligence, as the commission can prepare eligible lists, 
when such position shall be filled as prescribed in this act.' 

"Is it the intent of this section: 
"!. That non-competitives in order to he qualitied within the pro

visions of this act must be appointed after consideration with th rce name,; 
from an eligible list within the ten days after the taking effect of the law; 

"2. If such certification has not been macle because of the fact that 
the State Civil Service Commission hac\ JHl appropriatl' list from which 
to Cl·rtify persons eligihle, are non-competitin's who arl' retained as prn
vi,;ionals gin·n the same status with regard to the civil service law a,; 
persons provisionally appointed under the provisions nf sections 4Wi-14. and 
in order to qualify must they compete to ,;ecurl' a po.;ition nn an eligible 
list that will entitle them to he certified hack? 

"In other words, is it the intent of this law that non-competitives 
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retained provisionally when no eligible list existed, within the ten days 
shall he certitied hack to their po,itions as non-competitin·-; alnng ,,·ith 
three other names from an appropriate list when create<!? 

''This further question has also arisen: 
"The law proYides that for certain reasons the State Civil Senice 

Commission may refuse to receh·e applica-tions from individuals, or refuse 
to certify individuals who have, hy examination, secured a place on an 
eligible list. If it appeared that a non-c<•mpetitive io; not a satisfactory 
person hy reason of his character or conduct in office, to occupy the po,;i
tiun which he held under the former law. could the State Ci,·il Service 
Commission refuse to certify his name fur the same reasons that it has 
power to refuse to certify persons from an eligible list created hy regular 
competitive examination?" 

Before considering the provisions of said paragraph two, quoted in your lette1, 
it is material that we refer to the plan or scheme of the law as it appears from 
the provisions of the preceding paragraph of said sections 41:16-31. as amended 
106 0. L., 418. By this latter paragraph it is grovided that all officers and em
ployes holding positions under the ci,·il ,en·ice law hy virtue of having taken a 
regular competitive examination as provided hy law shall, when the provisions of 
the act of which said section is a part become effectiw, he deemed appointees 
within the provisim}s of said act. It is further provided, however, that no person 
holding a position in the classitied service hy virtue of having taken a non
competitive examination shall he deemed to have been appointed or to he an 
appointee in conformity with the provisions of said act. An exception, however, 
is made in the application of said last named provision hy exempting therefrom 
all persons who haw served continuously and 'atisfactorily the state or any 
political subdivision thereof for not less than seven years next preceding January 
1, 1915. Per>ons who meet these qualifications are deemed appointees within the 
provisions of the act. From the foregoing provisions it appears that all persons 
holding positions by reason of non-competitive examination are not protected in 
said positions by the civil service law unless they come within the class last 
described. 

Referring now to your ·first inqu~ry I am of the opinion that the ten days' 
limitation specified in said paragraph two, which you quotl', rders to and applies only to 
the action of the appointing authority in reporting to the Civil Service Commission 
all persons who have not pas-;ed a regular competitive examination ancl who have 
not been in the service seven years as provided in paragraph one. That is to say, 
the clause "within ten days after thio; act becomes effective" modifies the wrh 
"shall be reported" and does not qualify the verb "shall he certified." This being 
so, then the plain purpose of the law is to require the appointing authority to 
report to the commission within ten days the names of all persons who have not 
taken a competitive examination and who have not been in the senice snTn years 
as provided in paragraph one. It does not, however, require the commission to 
certify back to the appointing power an eligible list within ten clays, or within any 
other specified period. All that is required, if an eligible list exists, is that such 
certitication he made hy the commission within a reasonable time and with reason
able diligence. If such cligihle li,t exists, it therefore hecnmes the cluty of the 
commission to certify from it the names of three persons together with the name 
of the "non-competitive," who is reported as holding the position hy the appointinj! 
authority, within a reasonable time, when said position may he tilled by the appoint 
ment of one of the four persons so certified to said appointing authority. 

In answer to your first question, therefore, I am of the opinion that the cer-
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tification required from the commission of the names of three persons from the 
eligible list together with the name of the "'non-competitive" holding the position 
is not required to be made within ten days after the taking effecct of said law, 
but that such limitation of ten days applies only to the report to be made by the 
appointing authority to the commission of the non-competitives holding positions 
in the classified service. 

In your second inquiry you desire to know what are the further rights of non
competitives who are retained as provisionals in the event no eligible list exists 
at the time the appointing authority makes the report hereinbefore referred to in 
answer to your first inquiry. 

The non-competitives who are retained as provisional appointees hold their 
positions until an eligible list is prepared, which must be done by the commission 
with reasonable diligence. \Vhen this list is so prepared the statute provides that 
said position shall be filled as prescribed in said act. That is to say, the same 
certification shall then be made as in the first instance, which must include the 
name of the non-competitive in the list with three other names standing highest 
on the list of those who have taken a competitive examination. From this eligible 
list of four names the appointing power may then fill the position permanently. 

Replying to your third question I must advise that the certification of non
competitives, as required by the provisions of law hereinbefore c~nsidered, is a 
mandatory duty imposed upon the commission, purely ministerial in its character 
and regarding which the commission may exercise no discretion. If there are 
any reasons, such as those noted in your inquiry, which should prevent the appoint
ment of a non-competitive, they must be considered by the appointing power and 
not by the commission unless charges are filed as provided by law for the removal 
of said non-competitives from the positions which they hold. If such charges are 
not filed then it is the duty of the commission to certify the names of all non
competitives as hereinbefore noted. 

1166. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney-General. 

BO.\RD OF AGRICULTURE---WITHOUT AUTHORITY TO APPOINT AP
PRAISERS TO DETER.\IINE V.\LUE OF CATTLE WHICH ARE RE· 
QUIRED TO BE KILLED U!\DER SECTION 1114, G. C. 

The board of agriculture is without authorit:y to appoi1rt prrsol!s <(•hose duties 
shall be to visit various parts of the state and af>f>raise all such animals as may be 
determined by the board, through its secretary, 11eccssary to destroy u11der sectio11 
1114, G. C.. 106 0. L., 150, and to pay to perso11s so af>f>ointed salary or compen
sation for such scr<iccs fixed by the board. 

CoLL'MBUS. OHIO. January 12, 1916. 

The Hoard of Agriculture. Columbus. Ohio. 

GENTLEMEN :-1 am in receipt of a request for an opm1on from Hon. R. W. 
Dunlap, secrct.ary of thr hoard of agriculture, under date of December 31, 1915, 
as follows : · 
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"Section 1114 of the General Code, provides Ill part: 

"'If, in order to prevent the spread of any dangerously contagious 
and infectious disease among th~ live stock of the state, the boaru of agri
culture deems it necessary to destroy animals affected with or which have 
heen exposed to dangerously contagious or infectious disease, it shall ue
termine, through its secretary, what animals shall be killed and appraised 
or cause them to be appraised by di,interested citizens as provided by law.' 

"Acting undt:r this statute and in the face of an <emergency, the hoard 
nf agriculture on :\"ovrmber 4, 1915, appointed a board of appraisers to 
determine the value of cattle which had heen tested and condemned on 
account of being infected with tuberculosis. 

"\\" e have no specific appropriation available to pay the salaries and 
expenses of these appraisers. The board of agriculture had directed me 
to ask your opinion as to how the salaries and expenses of this board of 
appraisers can properly be paid." 

From your inquiry and personal interview it is learned that it was contem
plated by your board, in the appointment of what is by you termed a board of 
appraisers, consisting of four or more members, to have at least two members of 
such board of appraisers to visit the various sections of the state and to vit'w 
and appraise all animals which the board of agriculture, through its secretary, may 
determine it to be necessary to kill in order to prevent the spread of any danger
ously contagious or infectious disease among the live stock of the state, under the 
provision of section 1114, G. C., 106 0. L., 150. lt is proposed by the board of 
agriculture to fix the compensation to be received by the said "board of appraisers" 
for the services by them rendered, and inquiry is made as to how such compen
sation may he lawfully paid. 

I construe that part of section 1114, G. C., 106 0. L., 150, above quoted, to 
mean that whm it shall have been determined hy the hoard of agriculture, through 
its secretary, what animals shall be killed, it then becomes the duty of the board, 
either to appraise such animals or to cause the same to he appraised, by dis
interested citizens, as prm·ided by law. l:nless it shall he deemed practicable and 
expedient to cause such animals to he appraised by disinterested citizens, that duty 
would then devolve upon the board of agriculture. 

The appraisal of such animals will, in every case, involve the exercise of sound 
personal judgment and discretion of a peculiar character upon the part of persons 
authorized to make the same. It might be argued with force that the board could 
readily select persons with special qualifications and ability in the valuation of such 
animals, whose judgment would he more accurate in the opinion of its members 
than that of the hoard itself, yet the legi>lature has not seen fit to make specific 
provision for the appointment of persons so >pecially qualified for this 'en·ice. 

\ \" e are here concerned with the taking of private property for public bene lit 
and while in the exercise of the police power ~f the state it was competent for 
the legislature to have authorized the destruction of such animals without any 
compensation therefor, since the legislature has determined upon the policy of 
compensation for animals so destroyed, there is hy reason of the statutory dec
laration thereon, in every owner of such animals, the right to have his compen
'ation for their restriction fixed in strict accordance with the method prescribed 
by statute. In other words, the authority conferred upon the board so involves 
the exercise of personal judgment and sound discretion and so nearly approaches 
a quasi judicial function, that it may not be delegated, notwithstanding the pro
vision of section 1087, G. C., 106 0. L., 145, that "the hoard of agriculture shall 
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appoint heads of bureaus, experts, clerks, stenographers and other a,sistants and 
employes, and said hoard shall fix their compensation within the limits prescribed 
by law." 

A permanent board of appraisers would not be such "disinterested citizens'' 
as are within the contemplation of the statute. The legislature having cho,en to 
define specifically those persons in whom authority to appraise cattle so destroyed 
shall be vested, I am inclined to the view that such appraisement may not 1Je 
made by persons other than those upon whom such power is conierrecl. 

An examination of house bill X o. 701, 106 0. L., 660, discloses, as stated 
by you, that there is no appropriation therein available for the payment oi the 
salary or compensation of appraisers such as arc referred tu by you, whether they 
be members of a permanent board such as suggested in your communication or 
"disinterested citizens." In the absence of such appropriation, hy reason of the 
provision of section 22 of article 2 of the Constitution, that "no money shall he 
drawn from the treasury except in pursuance of a specific appropriation made hy 
law," it follows of necessity that no such compensation or salary is authorized to 
be paid. 

I am therefore compelled to advise that the salary or compensation of appraisers 
appointed by the board of agriculture to appraise animals which said hoard, through 
its secretary, may determine necessary to kill, under the provisions of st>ction 1114, 
G. C., supra, cannot lawfully be paid. 

Respectfully, 
EDWARD c. TURNER, 

A ttome:J•-Cenera/. 

1167. 

APPROVAL OF RESOLUTION FOR DIPROVEJ\IE:--JT OF CEH.TAlN ROAD 
IN DEFIANCE COUNTY. 

CoL"UMBt:S, OHIO, January 13, 1Yl6. 

l-IoN. CLINTON CowEN, State Highway Commissioner, Columbus. Ollin. 

DEAR SIR :-I have your communication of January 10, 1916. transmitting to 
me for examination final resolution relating to the impronment of the llicksville
Defiance road, petition X o. 574, I. C. H. No. 420, section "C," in !Jetiance county. 

I find this resolution to be in regular form and am therefore returning the 
same with my apprO\ al endorsed thereon. 

Respectfully, 
EDWARD c. Tt'RNER, 

A ttorlley-Cellcral. 
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1168. 

BOXD ISSUE OF VILLAGE OF BREWSTER, STARK COUXTY, OHIO, 
APPROVED. 

CoLl"}<IBL"s, OHIO, January 13, 1916. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-In re. bonds of the village of Brewster, Stark county, 
Ohio, in the sum of $10,000.00 being 20 bonds at $500.00 each, dated Jan
uary 1, 1916, payable one each year beginning January 1, 1917, and bearing 
interest at 5%% per annum payable semi-annually. 

I have examined the transcript of the proceedings of council and other officers 
of the village of Brewster, relative to the issuance of the above described bonds, 
also the bond and coupon form and certificates attached to said transcript, and 
am of the opinion that said proceedings have been regular and in conformity with 
law, and that said bonds, when properly executed and delivered, constitute valid 
and binding obligations of said village, and I hereby certify my approval thereof. 

1169. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

' STEAM BOILERS-BOILERS OF LESS THAI\ FIFTEEX POUNDS 
PRESSURE EXEMPT FR0:\1 IXSPECTIOX WHEX EQUIPPED WITH 
SAFETY DEVICES-RESOLUTION AUTHORIZING INSPECTION 
WHEN BOILERS XOT SO EQUIPPED, UNNECESSARY. 

Steam boilers carr)•iug a pressure of less than fifteen (15) pounds are exPressly 
exempted from inspection by section 1058-7, G. C., as amended 103 0. L., 649, 
when equipped with safety devices as provided in boiler rules. 

No resolution is necessar}' to authori:::e the inspection of boilers uot so equipped. 

CoLUMBl"~, OHIO, January 13, 1916. 

The Iudustrial Commissio11 of Ohio. Columbus, Ohio. 

GENTLEMEN :-Permit me to reply to your request for an opinion relative to 
boiler inspection, which request is as follows: 

"J. C. Callery, chief deputy of the boiler department of the Industrial 
commission, is having the rules of the boiler department printed at this 
time. He submitted to the Industrial Commission for its approval a reso
lution, which reads as follows: 

RESOLUTION. 

RESOLVED, That all boilers in the state of Ohio, carrying pressures 
of less than 15 lbs. per square inch, shall be inspected by a duly qualified 
inspector. After such inspection shall be made and boiler equipped with 
approved s.afety devices, and approved by the chief deputy inspector, and 
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upon the payment of regular inspection fee, including $1.00 for a certificate, 
that a certificate shall be . issued, same to he exhibited under glass at 
location of boiler; and this boiler will hereinafter he exempt from further 
inspection, as long as it is used in present location and settings. 

"The members of the Industrial Commission. upon consideration, con
cluded that inasmuch as your department might he called upon to prose
cute violators of this resolution that it would he well to call upon you to 
either re-draft this resolution, embodying in it the essentials as contained 
in the original. or to approve the original as herein drawn by the boiler 
department. 

"Our commission is accordingly referring to you this resolution for 
such action as may seem to you to be advisable." 

Sections 1058-7, G. C., as amended 103 0. L., page 649, is as follows: 

"All steam boilers and their appurtenances, except boilers of railroad 
locomotives subject to inspection under federal laws, portable boilers used 
in pumping, heating, steaming and drilling, in the open field, for water, 
gas and oil. and portable boilers used for agricultural purposes, and in 
construction of and repairs to public roads, railroads and bridges, boilers 
on automobiles, boilers of steam fire engines brought into the state for 
temporary use in times of emergency for the purpose of checking con-' 
flagrations, boilers carrying pressure of less than fifteen pounds per 
square inch, which are equipped with safety devices approved hy the 
board of boiler rules, and boilers under the jurisdiction of the United 
States, shall be thoroughly inspected, internally and externally, and under 
operating conditions at intervals of not more than one year, and shall not 
be operated at pressures in excess of the safe working pressure stated in 
the certificate of inspection hereinafter mentioned. And shall be equipped 
with such appliances to insure safety of operation as shall be prescribed 
by the board of boiler rules."· 
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It will be noted from a reading of the provisiOns of sections 1058-7, supra 
that steam boilers carrying a pressure of less than fifteen pounds per square 
inch, which are equipped with safety devices approved hy the board of boikr 
rules, are expressly exempted from inspection, and the purpose of your letter 
would appear to be the extension of the inspection laws to such boilers, under 
the general powers granted to the Industrial Commission of Ohio, for the purpose 
of securing safety to employes. 

In addition to the letter submitted, Mr. Callery, chief deputy of the boiler 
department of your commission, has just handed me a copy of section 4, part 1 of 
the boiler rules, which rules, according to his statement, were amended to comply 
with amended section 1058-7, supra, section 4 of which rules being as follows: 

"THESE RULES AME~DED TO COMPLY WITH AMENDED 103 
OHIO LAWS. P. 649. PART I. SECT IOX 4. 

"BOILERS CARRYIXG PRESSURES LESS THA~ FIFTEEN 
POUXDS PER SQUARE INCH are exempt from alJ other require
ments, if provided with the folJowing APPROVED SAFETY DEVICES: 

"Each boiler must he provided with a SAFETY VALVE of the 
spring pop type which cannot be adjusted to a higher pressure than that 
specified in section 1058-7 of the law, (page 5, section 2, this book of 
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rub) i. e. (LESS THAX 15 POUNDS PER SQUARE IXCH). Such 
Yaln: to he stamped, lettered or tagged showing that it is adjusted to 
meet the requirements of the Industrial Commission of Ohio. 

··Each boiler must also he provided with the necessary GAGE COCKS 
OR GLASS \\"ATER GAGE for determining the water level in the 
boiler; the necessary CHECK and STOP VALVES in feed water pipes 
ami in pipes returning condensation to the boiler; and the necessary 
STEA:\1 GAGE and fusible plug. 

··owners should have the above equipment inspected by a qualified 
inspector after installation. If the equipment has been properly in
stalled, the inspector shall then report to the department that the boiler 
is 'Exempt from further inspection.' 

"If changes are to be made in the equipment, or it becomes necessary 
to increase the steam pressure above fifteen pounds, the department must 
he notified by the owner or user before such changes are made." 

The questions raised by :\Ir. Callery verbally were as to the powers of the 
department, through its inspectors, to inspect boilers alleged by the owners to be 
equipped with safety devices, which safety devices, however, are not in accord
ance with section 4 of the rules quoted above. 

The purpose of section 1058-7, G. C.., as amended, supra, is to render un
necessary the inspection of certain classes of boilers therein mentioned, and with 
special reference to boilers carrying a pressure of less than fifteen pounds the 
requirement for the exemption from inspection is that the rules laid down by 
your commission, with reference to safety devices have been complied with; in 
other words, that the boilers have been equipped as provided in section 4 of the 
boiler rules, supra. 

It is my opinion, therefore, that there is no authority vested in your depart
ment to i11spect boilers carrying a pressure of less than fifteen pounds, when such 
boilers have been equipped with safety devices in accordance with the rules pro
vided pursuant to section 1058-7, supra, and the general powers of the commission, 
with reference to its safety matters, are limited with respect to the boilers 
referred to specifically in section 1058-7, G. C., supra. I therefore cannot approve 
of the resolution as adopted, nor in fact do I see any necessity for the adoption 
of any resolution covering the point in question, as your commission has ample 
authority under its general provisions to inspect such boilers as are not specifically 
exempted by section 1058-7, G. C., as amended, supra. 

Respectfully, 
Enw.\RD C. TcRXER, 

A ttorney-Ge1zeral. 
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1170. 

OFFICES CO:.IPATIBLE-TOWNSHIP CLERK-TOWXSHIP HIGHW,\Y 
SUPERIXTENDEXT. 

The offices of township clerk and toa'lzship highwa::/ superi11tcude11t arc 11ot 
incompatible a11d maJ' be held h:y oue Persall at the same time wzfess the -;•olume 
of the township's business be such that it is physically impossible for o11e perso11 
to properly discharge the duties oj both offices. 

CoLUMBUS, OHIO, January 13, 1916. 

The Burca1t of Inspection and Supervision of Public Offices, Cofumfllts, Ohio. 

GE:\TLDIEX :-UndlT date of December 29, 1915, I have a communication from 
:.Ir. \\"inkeljohn, mayor of St. Henry, Ohio, in which he inquires as to whl'ther 
the township trustees may appoint the township clerk as township highway super
intendent, and I am addressing an opinion to you covering the matter referred to 
in :\Ir. \\'inkeljohn's letter. 

It should first be observed that there is no statutory provision to the effect 
that one person may not hold the offices of township clerk and township highway 
superintendent at the same time. It therefore follows that both offices may he held 
by one person at the same time unless the offices are incompatible. 

In determining whether the offices are incompatible, it becomes important to 
consider in the first instance whether one is subordinate to or in any way a check 
upon the other. An examination of tlw ,.;tatutes relati,·e to the appointment. com
pensation, expenses, powers and duties of township highway superintendents dis
closes that township highway superintendents are appointed hy the township 
trustees, who fix their compensation, and that their compensation and all. proper 
and necessary expenses, when approved by the township trustees, shall he paid hy 
the township treasurer upon the warrant of the township clerk. Township high
way superintendents are not authorized to certify anv claims to the township 
clerk which the latter may pay without the approval and allowance of the trustees. 
In so far as claims for dragging roads are concerned, such claims are to he 
reported hy the township highway superintendent to the trustees and these claims 
cannot he paid until allowed hy the trustees. 

The statntl's relating especially to the duties of township highway supnin
tl'IHients, in connection with road repair work, do not provide the method of 
paying claims for such work, hut inasmuch as this work, when )'erformecl hy the 
township highway superintendent, is to he done under the direction of the 
trustees, it is apparent that claims for work or materials in c<nlnt·ctinn with the 
l'l'pair of township roads are to he allowed by the trustees before payment. 

From the above it seems clear that the township clerk is not in any way a 
cheek upon the office of township highway superintl'n<lent for thl' rl'as"n that the 
township ckrk is not authorized to audit or allow any claims pn·q·ntecl by the 
township highway superintendent, either in favor of himself or in fav"r of others, 
and is not authorized to draw any warrants in fa\·nr of the tflwnship highway 
superintenclent or in favor of othn persons for the payment of <il'hts incurr<"<l 
uy the township highway superintl·nrlent, until the claims coven·cl by such warrants 
have been passed upon an<! approncl hy the township trustl'l''· 

It remains to consider the question of whether it is physically p"ssihle for 
one person to eli-charge the clutics of both offices an<! this 'llll'"tion is nne that 
must he determined in each instance hy reference to the volume and importance 
of the business of any particular township. It is my opinion, thcn·forc. that the 
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offices of township clerk and township highway superintendent are not incom
patible and may be held by one person at the same time unless the volume of 
the township's business be such that it is physically impossible for one person 
to properly discharge the duties of both offices. 

1171. 

Respectfully, 
EDWARD c. Tt:R~ER, 

Attomey-General. 

OFFICES CO~IPATIBLE-TO\VXSHIP TRUSTEE-1:\"SPECTOR OF ROAD 
Il\IPROVEJ\IEXT WHEX RO:\D IS COXSTRUCTED UXDER PROVI
SION OF SUB-DIVISIO::\ 3 OF SECTION 6919, G. C.. 

A trustee of a tow11ship may act as inspector for a cozwty i11 the c01zstrucf.io11 
of a road through the tou:nship for which such i11spector is trustee. where the road 
z.i co11structed 1111der the prodsions of subdidsi011 3 of sectio11 6919, G. C., zmless 
tlze ~·olume of the to·wnship's business requiring the attention of the trustee and 
tlze character of the illspcctor's duties be such that it is physically impossible for 
o11e person to properly discharge tlze duties of both positions. 

CoLUMilCS, OHIO, January 13, 1916. 

llol'.". 0THo \V. KEX XEDY, Prosecuting .1 ttomey, Bucyrus, Ohio. 

DEAR SIR :-I have your communication of Decem her 29. 1915, which reads 
as follows: 

"I desire your opn11on on this question: Can a trustee of a town
~hip act as inspector for the county, in the construction of a road through 
the township for which said inspector i' trustee, said road improvement 
heing marie under subdivision 3 of section 9R, of the Cass road law? 

"As I understand it, an inspector would come under the civil sen·ice 
law and of course would ha,·e to take an examination and all of that, 
hut the question is as to whether or not there is any incompatibility 
between the positions of inspector and township trustees on a road im
provement being made unrler suhdh-ision 3 of section 98, of the Cass 
road law. 

"The sole question prohahly would he this: That the township would 
he called upon to pay a certain portion of this expense, thereby giving 
the township certain rights in respect to the construction of the road. As 
for instance, say that the contractor would not construct said road accord
ing to his contract, possibly the .trustees would have a right to raist' some 
question in respect thereto, and if one of the trustees were an inspector 
upon the road. it is very eYident that he would not be in a very good 
position to make any complaint or raise any ohj ection whatever, as trustee." 

Subdivision 3 of section 98, of the Cass highway law, section 6919, G. C., 
n·arls as follows: 

"The county commtsswners may assess all or such part of the costs 
and expenses, as they deem equitable, on the real estate abutting upon 
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said improvement, according to the benefits thereto, and the balance thereof, 
if any, shall be paid by the county and the township or townships in which 
such road may be in whole or in part situated in such proportions as may 
be agreed upon between the county commissioners and trustees of such 
township or townships." 
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Section 98 of the Cass highway law, section 6919, G. C., is a part of the 
chapter of that act relating to road construction an·d improvement by county com
miSSIOners. The section in question provides that the board of county commis
sioners shall, at the time a county road improvement is granted, whether upon a 
petition or by unanimous vote of the board without a petition, determine by reso
lution the method of paying the compensation, damages, costs and expenses thereof, 
and such compensation, damages, costs and expenses shall be apportioned and paid 
in the manner specified in the petition, when the board is acting upon a petition, 
which shall be in one of eight methods enumerated in the section. Subdivision 
3 of the section referred to by you and quoted above sets forth the third of the 
eight enumerated methods. Under subdivision 3 all of the cost of an improvement 
may be assessed on the real estate abutting thereon or a part may be assessed 
against such real estate and the balance paid by the county and the township or 
townships in which the road may be, in whole or in part, situated, in such propor
tions as may be agreed upon between the county commissioners and township 
trustees. 

From the argument contained in your communication, I assume that in the 
case referred to by you only a part of the cost is to be assessed and that the 
balance is to be divided between the county and township according to the terms 
of the agreement between the commissioners and trustees. Inasmuch as the com
missioners must determine the method of payment at the time the improvement 
is granted, it is manifest that the agreement between the commissioners and trustee, 
as to the division of expenses must be made prior to the granting of the improve
ment. \Vhen the township trustees have entered into an agreement with the county 
commissioners as to the division of that part of the cost and expense of the im
provement not assessed against the real estate abutting thereon, the township 
trustees are fu11cti officio. All subsequent proceedings are to be carried forward 
by the county commissioners and the township trustees are thereafter absolutely 
without any authority whatever in the premises. 

Under section 6911, G. C., the commissioners are to determine the route and 
termini of the road and the kind and extent of the improvement and are vested 
with authority to order the county surveyor to make such surveys, plats, pr.ofilcs, 
cross sections, estimates and specifications as may be required for the improvement 
and the profile and grade are subject to the approval of the commissioners. All 
notices to be given in connection with subsequeut proceedings are to be given by 
the county commissioners who, under section 6915, G. C., are authorized to allow 
compensation for land or property taken and such damages as will in their judg
ment aecrue from the construction of the improvement. 

Under sections 6917 and 6918, G. C., the final determination of the question 
of whether the improvement is to be constructed. taking into consideration the 
questions of public convenience and welfare and cost and expense, rests with the 
county commissioners: under section 6922, G. C., estimated assessments are made 
hy the county surveyor and are subject to the approval of the county commission
ers; under section (f:}27, G. C., the levy made for the purpose of providing a fund 
for the payment of that part of the cost to be paid by the township is to be made 
by the county commissioners; under st-<:tion 6945, G. C., the contract for the work 
is let hy the county commissioners, and other sections of the act provide that 
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the work shall be done under the supervision of the county highway superintendent 
and all estimates are to be paid to the contractor only when approved· by such 
county highway superintendent. 

From the above it appears that when, prior to the granting of the improve
ment, a hoard of township trustees enters into the agreement contemplated by 
,uhdivisiun 3 of section 6919, G. C., such board has completely exhausted its 
authority in the premises, has no control of the subsequent proceedings and does 
not e\'en levy the tax to pay the proportion of the cost and expense which the 
hoard has agreed to assume on behalf of the township. Inasmuch as the town
ship trustees have no official functions to perform after entering into an agree
inent with the county commissioners, which agreement must precede the granting 
of the improvement, I am unable to say that the township trustees have any 
check upon any officials who may be concerned in the carrying out of the work 
subsequent to the time the agreement is entered into between the trustees and 
Cf•llllll is.-; ion ers. 

I therefore conclude that the office of township trustee is not incompatible 
with the position of inspector upon road work being carried forward under the 
provisions of subdivision 3 of section 6919, G. C., unless it is physically impossible 
for on~ person to discharge the duties of Loth positions. 

1 ad vise you. therefore, in answer to your specific inquiry, that the trustee of 
a township may act as inspector for a county in the construction of a road through 
the township, for which such inspector is trustee, where the road is constructed 
under the provisions of subdivision 3 of section 6919, G. C., unless the volume of 
the tmmship' s business requiring the attention of t(Je trustee and the character 
of the inspector's duties be such that it is physically impossible for one person to 
propetly discharge the duties of both positions. This latter question is one that 
must he determined in each instance by reference to the particular facts of the 
case under consideration. Such inspector is an assistant to the county highway 
superintendent appointed under authority of section 138 of the Cass highway law, 
section 7181, G. C., but your inquiry does not involve any discussion of the appli-
cation of the civil service law of the sta~e. l{espectfully, 

Eow ARD C. TvRNF.R, 

.1 ttorlley-Gelleral. 

1172. 

STATE HIGH\\'.\Y CO~DIISSIO~ER-DIPLOY~IEXT OF AN IXVESTI
GATIOX OFFICER FOR HIGH\\'AY DEPART~IEXT-XO AUTHORI
TY TO CO:\IPEXSATE SC"CH .\X E~IPLOYE FRO:\f ".:\L\IXTEX.\XCE 
.\XD J{EP.\IR" FUXD. 

The state lziylzz,•ay commissio11cr is u:itlzoztt authorit:y to compcllsate an Clll

f'loye from the "maintena11ce and retuir" fund, so-called, alld require him to devote 
a11y co11siderublc or substantial part of his time to the investigation of accounts. 
payrolls, bills, qua11tities of materials furnished, the financial status of contractors 
a11d similar mattrrs, or to require suclz cmp/{}J'e to deTote a11y substa11tial or cOII
sidcru/Jie purtiou of his time to the performauce of any duties the compensation 
jor ,,·hich is to be properly regarded as a part of the overhead expense of the 
state hiyll'i.•'flJ' department. 

CoLl:MBUS, 0Hro, January 13, 1916. 

flo:-;. CLI;o.;To;o.; CowEN, State Highway Commissioner, Columbus, Ohio. 

DuR SIR :-I have your communication of January 10, 1916, which communi
cation reads as follows: 
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"I respectfully direct ) our attention to the provisions of ,_;ection fi3ll';l, 
General Code, which reads as follows: 

"'The revenues derive1l l1y registration fees prm·ided for in this chap
ter shall he paid by the secretary of state weekly into the state treasury . 
.-\ny surplus of such revenues which may remain after the payment of the 
expl'llse> incident to carrying out ami enforcing the pn,\·ision,_; of this 
chapter shall he used for the repair, maintenance, protection, polil·ing and 
patroling of the public ruads and highways of this state, under the <lirec
ti!in, supenision an<! control of the state highway department.' 

"I respectfully request an opinion from you as to whether or not this 
department may kgally employ, un<ler the above nwntioned sl·cti<ln, a 
man to protect, police and patrol ·the inter-county highwa) s and main 
market roads of this statt•, and include as a substantial portion oi his 
<luties as making for 'protection' the following: 

"The investigation of accounts, payrolls, bills, quantities of material..; 
furnished, financial status of contractors,-in short the making of investi
gations generally into matters wherein the state highway <ll'partment might 
possibly he 1lefrauded or where greater economy could he exerci..;ed in its 
\·anous operations by its various agents. 

"If you find that this department has such authority, I n·spectfully 
request you to a<h·ise me if >uch an employe should he secure1l frnm the 
clas,_;ified lists of the State Civil Sen-ice Commission." 
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.\ proper answer to your inquiry invol\'t~S, in the tir,;t instance, a reference 
to opinion :\o. 1149 of this <lepartmellt, r<:lHlert·<l to yon on January 5, 19!(,, It 
was pointed out in that opinion that from a consideration of the Cass highway 
law, in connection with house hill ~o. 701 (106 0. L.. _6(>6), and heing the current 
appropriation mea,_;urc, it was apparent that the item of $750,!Xl0.00 carried hy 
section 2 of said house hill Xo. 701, for repairing, maintaining, protecting, policing 
and patroling public highways, ~s provided in section 6309 uf the General Code, 
and· all sections 'upplemcntary or amendatory thereof, was available for the 
payment of the compensation of employes of your department under certain con
ditions. 

The illustration used in that opm10n had rderenct• to the appropriation of 
$562,500.00 carrie<! hy section 2 of house hill ~o. 701, for the construction, improve
ment, maintenance an<l repair of main market road< hut the same principle is 
applicable to the so-called "maintenance and repair" appropriation. 

The conclusion expressed in that opinion was that compensation is payahle 
from the three items of $1,533,400.00 for inter-county highways, $562,500.00 for 
main market roads, and $750.000.00 for repairing, maintaining, protecting, policing 
and patroling public highway,_;, carried hy section 2 of -ai<l act, only \\·hen such 
competbation is a part of the C!ht of constructing, improving, maintaining, re
pairing, protecting-, policing or patroling some ~pecitil· "·ction of highway 11r till' 
highways of "'me particular county t11Hkr state contrul, ;mel that in so far as 
t·mployes of your departmt·nt whose sen ices cannot he regar<k<l a' a charge 
against any particular county or any particular road irnpron·mt·nt are conc,·n1ed, 
.'on are limited a' to the number, character an<! ,·ompu~>ation of ,uch employes 
hy the appropriati!ins for y<ntr department under the h<·a<l oi "l'cr,"nal Servin·." 

Till' 'amc cot!l"ln-ion was cxpn-,ed in other l;u>guage hy oh-eni11g that tiH~>e 
-alarie, which art· to he reganle<l ,trictly ;~' o\crhead expen,t·. and 11·hid1 are not 
pai<l out on a<'C<JL11>t of any particular roa<l impro\Tmeut or on accuunt of the 
state's road activities in any particular county, are provide<! for under th~ IH~a<l 
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of "Personal Service" and the appropriations under that head constitute a limita
tion which you are not authorized to disregard. 

In view of the foregoing I advised you in the optmon above !'€£erred to that 
there is no appropriation available for the payment of the salary of an employe 
of your department whose duties would be to im·estigate accounts, payrolls, bills, 
quantities of materials furnished and the tinancial status of contractors,-in short, 
to make investigations generally into matters wherein the state highway depart
ment might possibly be defrauded or where greater economy could he exercised 
in its various operations by its various agents. It was intended to base this con
clusion principally upon the proposition that in order to warrant the employment 
by you of any person having certain specitic duties, and whose compensation 
must be regarded as strictly in the nature of overhead expense, an appropriation 
for such employe must he found in the current appropriation measure un,Jer the 
head of "Personal Service." 

Coming now to consider section 6309, G. C., (104 0. L., 6), which section is 
quoted hy you in your communication to me, it is provide,! in this section that 
surplus automobile revenues shall ue Lbed for the repair, maintenance, protection, 
policing and patroling of the public roads and highways of this state. 

The appropriation of such surplus automobile rl·venm·s carried hy section 2 
of house bill Xo. 701, is to repair, maintain, protect, police and patrol public 
highways. In other words, the language of section 6309, G. C., is incorporated 
in that item of the appropriation bill carrying surplus automobile registration 
fees. That no part of the moneys appropriated for the repair, maintenance, pro
tection, policing and patroling of the public highways may be used to meet the 
overhead expenses of the state highway department, and that as to such expenses, 
insofar as they consist of the compensation of employes, the appropriations for 
"Personal Service" constitute a limitation which may not be exceeded, is further 
indicated hy the provi,;ion of subdivision I of section 214, of the Cass highway 
law-section 1221, G. C.. to the effect that sc,·enty-tivc per cent. of the state lzigh
,,·ay imj>rm·cmezzt jzmd shall he used for the construction, l'tc., of inter-county 
highways and jar tlze uzailltellazzcc of tlze state lzig/zz,•ay dcj>artuzent, i11cludillg tlze 
state's j>ortio1z of tlze salaries of tlzc cou111y lziglz«·ay suj>crilltczzdcllfs. 

By the enactment of subdivision 1 of section 1221, G. C., in its present form 
the legislature clearly intended that all of the on·rhea'l l'Xpense incident to· the 
operation of the state highway department should be paid from the three-fourths 
part of the state highway improvement funrl rcferre,J to in that subdivision, and 
the terms of the current appropriation measure ::ern• to ,;trcngthen and support 
this conclusion. 

Referring to the terms "repair," "maintenance," "protection." "policing" and 
"patroling," these terms must he given a meaning which will make the section in 
which they are found consistent with the general prO\·isions of the Cass highway 
law. 

I am of the opinion that hy the use of the won! "protection" the legislature 
intended physical protection, and t'hat the expenditure which may he ma,Je from 
surplus automobile registration fees on account of protecting the public highways 
nf the state is an expenditure for such materials anrl labor as are designed to 
protect the surface of a roadway or its embankments from the wear of traffic or 
ihe operation of the elements. If the state highway commi"ioner should have 
reason to bdieve that the statntt·s of the state framed for the protection of the 
state highways and designed to prevent their improper u;,e were being violated as 
to a certain specitic road or roads, then, under the authority to make expenrlitures 
for policing public highways, he would ha\·e a right to employ, if he deemed it 
proper, >uch person or persons as might he necessary to police the highway or 
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highways in question ami sec that the several statutes designed to prevent the 
improper the of the highways were ohsen-ed. Under an appropriation for patrol
ing the public highways of' the ,;tate. the state highway commissioner would be 
authorized to employ such person or persons as might be necessary to actually 
go upon state highways and patrol the same. either for the purpose of preventing 
their ahusc by the traveling public or for the purpose of detecting slight defects 
arising from me and repairing the same or reporting the same for repair. 

But any expenditure from the appropriation for repairing, maintaining. pro
tecting, policing and patroling the public roads and highways of this state, if in 
the nature of compensation, must he paid to some person actually engage<! in 
repairing. maintaining, affording physical protection, policing or patroling a certain 
'Jwcitic road or roads, and no part of this appropriation can he used to pay the 
compemation of an employe whose time is employed in the supervisory work of 
the department and whose compcn;oation must be properly regarded as overhead 
expense. 

The overhead expense of your department must he met entirely from the 
three-fourths part of the state highway improvement fund referred to in the first 
paragraph of section 214 of the Cass highway law-section 1221, G. C.. and insofar 
as that m·erht·acl expeme consi,ts of the compensation of assistants and employes, 
other than coenty highway 'Uperintcndents or engineers appointed under section 
i185, G. C.. where county highway superintendents are removed from their control 
of state work. such com{JC'nsation must he paid from the appropriation made for 
your department under the heacl of "Personal Service." 

The compensation nf persons actually employed in repairing or maintaining 
nr in affording physical protection to a 'tate road. or in policing the same for the 
purpose of preventing and punishing violations of the laws relating to the use of 
such roads. or patroling the ,.;ame in order to det~ct ancl n·pair ,,light defects. and 
whn,.;c ,.;en ice would he in the nature of patrol maintc·nance, may be paid by you 
from the so-called "maintenance and repair'' fund. 

The ,·umpensation of a per-·on to inn•stigatt' accounts. payroll,, bills. quanti
tic, ,,r material,.; fumished and the linancial status of contractors, heing in the 
nature ot "n·rhcad expen,e. may not lie paid fr"m the ,.;o-callerl "maintenance and 
repair" fund, and, as l'"intcd o1~t in opinion :\o. 114'J of this department. there is 
no appropriati"n a\ailahk f"r )OUr departllll"llt for the compen,.;atinn of such an 
employe. 

Your qm·stion thneforc rc•ohes itscli int" the proposition of wht'!her you 
may empl••y a man ior one purpose, for which purpose an appropriation is avail
able for his Clllllpen"Ition. all!! then require him to devote a ,nbstantial amount 
oi his time to the performance "f dutic' incident to another and different position, 
for which po,.;iti"n no appropriatinn is availahle. 

I am compelled to answer thi,.; inquiry in the negative. ;111d tn ach·i,e you that 
yon have no authority to compensate an employe from the "maintenance and 
repair" fund. "l-callcd. and re'luirc him to dt·\·ote any con:-iclerahlr or substantial 
part nf his time to the investigation of accounts, payrolls, bills, quantities of ma
terials fumislwd. the linancial status of contractor,.; and similar matters. or in
clecci to n·rwire him to dn·ote any substantial nr considerable portion of his time 
to the pniormance of any duties the compensation for which is to he properly 
regarded as a part of the on-rheacl expense of your department. Tn reach any 
different conch"i•m \\"flllld do ,·iolencc t" the statute, and defeat the manifl',.;t inten
tion ni the lf'gi,datnre. which was to require the, {laymt·nt of all the overhead 
expemc·s of your department from the three-fourths portion of the state highway 
impron·ment funcl referred tn in~paragraph 1 of section 214 of the Cass highway 
law-section 1221, G. C .. and to limit the compemation nf employes engaged in 
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a 'upervisory capacity, with the exception of county highway superintendents or 
engineers appointed under section 7185, G. C., to the appropriation,- for "Personal 
Sen·ice" carried by the current appropriation measure. 

The conclusion which I have reached as to the first branch of your inquiry 
renders it unnecessary for me to discuss the second branch thereof. 

Respectfully, 
EDWARD c. Tt:RXER, 

A ttorney-Ge11eral. 

1173. 

JXTERPJ{ETATIOX OF PAkRETT-\\"HITTE:\lORE LAW PRO\'IDIXG 
FOR LlSTIXG AXD \'ALUATIOX OF PROPERTY FOR PCRPOSES 
OF TAXATIOX-+AXXUAL APPRAISE:\IEXT OF REAL ESTATE XOT 
REQUIRED UXLESS ORDERED BY TAX C0:\1:\!ISSIOX;:-Im-ASSESS
.:\IEXT OF-REAL PROPERTY ORDERED BY TAX CO:\I:\!ISSIOX-
1\UTHORITY VESTED I:-\ COU.:\'TY AUDITOR TO DETER:\Il.:\'E 
WHO SHALL PERFOR:\1 SUCH DUTY-COU~TY AUDITOR WITH
OUT AUTHORITY TO ORIGIXATE OR CIL\XGE AXY ASSESS:\IEXT 
OF REAL PROPERTY--ASSESSORS BEG!:\ APPRAISL'\G REAL 
PROPERTY OX SECOXD :\!0:-\DA Y IX APRIL-"UXIT OR TEXL\
TIVE" VALUES OF REAL PROPERTY NOT PEIUIITTED-PO\\'El{S 
.\XD DGTIES OF COCXTY BOARDS OF REVISIOX c\T ITS JUXE 
.\XD .\UGUST SESSIOXS-POWERS COXFERRED UPOX COUXTY 
AUDITOR BY SECTIOX 5401, G. C., :\!A Y BE EXERCISED BEFORE 
OR AFTER CO:\IPLETIOX OF TAX LJST. 

l'ndcr the prm•isions of the act of the general assembly knm,·n as the Parrett
Tf'hittemore law, as found in 106 0. L., 246-272, the appraisement or assessment of 
real property is limited to the control of the ta.r: commissio11 of Ohio, the couniJ.• 
(lllditor and such officers and boards as arc mentioned in section 55 of tlze act, 
<crtioll 5548. G. C.. and an a1111ual appraisement of real estate is not required unless 
.w ordered by said tax commissirm. If the tax commission of Ohio ordas a11 as
scssmcllf of real property. the same should be made i11 all cmmties of the slate at 
the same time. i. c .. i11 the some year. 

The term "subdidsion" as used i11 scctio11s 77. 79 a11d RO of the act. scrliuns 
5fll4. 51124-4 and 5624-5, G. C.. refers to the parts of au assessmcut district i11 the 
msc <.-here the cou11/y a11ditor. 1111der allfhorily of sec/ion IR of thr act. as.<if}lls a 
{'art of said assesslllt'llf district to an assistant assessor for the rct~trll of pcrsoual 
{'roperly aud the assess1ne11t of Sllcll real properly as nwy be rtquircd uuda s,·ctiou 
55 of tilt act. aud said term applies to the parts of said assessmeut distrid as su/>
di<•ided. Said term also refers to the "part" of an assessment district as 11/ellfioued 
iu the prm·isiou of the first part of sectiou 55 of the act. 

Tl'llere a re-assess1/le11f of real property is ordered by the tax cm11mission of 
Ohio. zmder authority of scctiou 79 of the act. sectio11 5624-4 G. C., the discretion 
to determiue ,,•hether said assessmeut shall be made by the assessor of the district 
iu ,,·hich said property is located or by au assista11t assessor or assista11t assessors 
oppoiuted /Jy the cow1t_1' a11ditor. under authority of sectiou lR of the act, is <'ested 
iu said cnuuly auditor as the chief super·visi11.r1 assessi11,rJ officer of said coullf)'. a11d 
the said lax Olll1111issio11 may 11ot i11terfere ,,·ith the exercise of this discretio11. 

Couuty auditors arc <c·ithout authority to oriyiuate or change Oil)' assessmeut of 
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real property, either under any provisio11 of the so-called Parrett-Whittemore law 
or under f!''Y provision of any other sectio11 of the General Code now in force. 
['t!der the provisions of sections 5399, 5400 and 5401, G. C., which apply only to 
personal proper!}', a coul!f:}' a!tditor may exercise such authority under the condi
tions Hamed and provided in said sections. 

The regularly elected and qua-lified assessors may 11ot begi11 the work of ap
praising real property for the }'ear 1916 before the second Jf on day ri11 April of 
said :year. )( 

The county auditor is '1i..'ithout aut/roril}' to direct the assessors to fix "unit or 
tentative" values of real proper!;;, and he may not himself or through his deputies 
or assistants fix such values. "" 

The county board of re<•ision, in the performallce of its duties, under section 
51 of the act, section 5605, G. C., at its June session in any :year, is limited in its 
consideration of ~·aluations of real property to the statements and returns of such 
}'ear, as placed before it by the coU11ty auditor in compliance ·with said section, and 
said board may not increase or decrease ·mluations of real estate which has not 
been appraised during said year. 

The count:y,• board of revision may increase or decrease any valuations or 
correct any assessment of real property complained of, regardless of whether all 

appraisement of all surh property has been made for the curre11t year under pro
vision of section 55 of the act. 

The powers of the cou11ty board of revision, under provision of section 45 of 
the act, section 5598, G. C., 111ay only be exercised by said board in the performance 
of .its duties under sution 44 of the act. In increasing or decreasing the valuatiorts 
of real property, the county board of revision. in the exercise of the powers con
ferred upon it by the pro'1isions of section 43 of the act, section 5596, G. C., is 
limited to the investigations which it 1110)' make under section 51 of the act. Said 
powers may be exercised by said board in COilltection with the discharge of its 
duties u11der that part of section 51 of the act which relates to the examination and 
correction of statements and retums of personal property. Said powers may also 
be exercised by said board in the performance of its duties under the provisions 
of secliuns 44 and 52 of the act, sections 5597 and 5609, G. C. 

The only noticr of changes in valuatio11 made by said county board of revision, 
acting as a board of equalization at its Ju11e session, required to be given, is that 
pro'l,ided for in sectio11s 58 and 59 of the act, sections ~5606 and 5607, G. C. 

Before said county board of revision, in the exercise of the powers conferred 
upon it by sectio11s 44 and 52, in cmwectio11 with the exercise of the powers con
ferred upo11 it and the discharge of the duties placed upon it b:y,• the provision of 
section 44 of the act, COil increase any z•aluation complained of, notice must be 
given as required by the provision of section 46 of the act, section 5599, G. C. 

The powers of the coulliJ board of revision at its August session are confined 
to the hearing of complaints only. 

The powers conferred upon the cou11ty auditor by provision of section 5401, 
.£. C., may be e .rerc,ised before the completion of the ta.r list, as well as thereafter, 

a11d the only notice required to be given £.,, connection with the exercise of such 
powers is that provided for in said sectio11. 

Section 70 of the act, section 5623, G. C., makes it the duty of the tax com
mission of Ohio to decide all quest·io11s that may arise with refermce to the con
srruction of any statute a1Jecti11g the assessment, le~·y or collection of taxes, in 
accordance uoith the advice a11d opiniol~ of the attorney-general, and such opinion 
and the rules, regulations, orders and instructions of the commission prescribed 
and issued i11 conformity therewith shall be binding upon all officers, who shall 
observe such rules and regulations and obey such orders and instructions unless 

2-Vol. 1-A. G. 
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and until the sante are reversed, annulled or modified by a court of competent 
jurisdiction. The tax commission of Olzio should formal/~; decide the questions 
considered i1~ conformity 'lPith this opi1zion of tlze attorney-general. 

CoLUMBt.:S, 0Hro, January 14, 1916. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter requesting my 
opinion upon a number of questions involving an interpretation of various pro
visions of the so-called Parrett-\Yhittemore law as found in 106 0. L., 246-272, 
and entitled "An act to provide for the listing and valuation of property for 
purposes of taxation and to repeal certain sections of the General Code, relating 
thereto." 

Section 104 of said act provides: 

"This act shall take effect and be in force from and after January 1, 
1916, except sections 17 to 24, both inclusive, which shall take effect and 
be in force from and after the earliest period allowed by law." 

Sections 17 to 24, both inclusive, of the act relate principally to the election 
and qualification of assessors, the appointment and qualification of assistant as
sessors, and to the general powers and duties of such assessors and assistants. 
Being excepted from the above provision of section 104 of the act, said sections 
became effective August 10, 1915. 

Sections 31, 32 and 39 of the act were amended by an act of the general 
assembly found in 106 0. L., 433. Reference will hereafter be made to the pro
visions of said sections as amended. 

It should be observed at the outset that, by provision of section 1 of the act, 
the offices of district assessors, district boards of assessors and district boards of 
complaints, created by the act of the general assembly passed April 18, 1913, 103 
0. L., 786, and known as the \Varnes law, are abolished and the terms of office 
of all persons appointed to said offices shall, upon the taking effect of the so-called 
Parrett-Whittemore law, cease and terminate . 

• 
Said section further provides that: 

"District assessors and district boards of assessors shall turn over to 
the county auditor of the counties constituting their respective assessment 
districts, and district boards of complaints shall turn over to the county 
boards of revision, created by this act, of the counties constituting their 
respective districts, all the books, papers, files, records and furniture of 
their said offices. Any unfinished business of a district assessor· or a 
board of assessors shall be completed by such county auditor and any 
unfinished business of a district board of complaints shall be completed 
by such county board of revision." 

Section 2 of the act, being section 5579 of the General Code, provides that 
in addition to all other powers and duties vested in or imposed upon it by law, 
the tax commission of Ohio shall direct and supervise the assessment for taxation 
of all real and personal property in the state, and further provides that: 

"County auditors shall, under the direction and supervision of the tax 
commission of Ohio, be the chief supervising, assessing officers of their 
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respective counties, and, with the lo!ial assessors selected in the manner 
provided in this act, shall list and value real and personal property for 
taxation, within and for their respective counties, except as may be other
wise provided by law. There shall also be in each county, a board· to hear 
complaints and revise assessments of real, and personal property for 
taxation, which shall be known as the county hoard of revision." 

Section 24 of the act (Sec. 3354, G. C.) provides that: 

"Assessors, within their respective districts, and assistant assessors 
within such territory as may be assigned to them respectively, shall, under 
the direction of the county anr1itor, list and value for taxation the property 
subject to taxation therein, except a-; otherwise provided by law, and in 
the verformanl"e of such duties shall have and perform under his direction 
all the powers and duties of the county auditor in respect thereto." 

Said section further provides that: 

"\Vherever in the General Code, or in this act, the words 'assessor,' 
'district assessor,' 'township assessor,' 'ward assessor,' 'precinct assessor,' 
'assessor of real es.tate' or 'assessor of real property,' are used, the same 
shall be deemed to mean the county auditor or the assessor, as the case 
may be. The county auditor or the as,essor shall, unless otherwise pro
vided by law, perform, or cause to be performed, all the duties, exercise 
all the powers and he subject to all the liabilities and penalties devolved, 
conferred or imposed by law upon such officers." 

35 

It will be observed that, under the above provisions of the statutes, the power 
and authority to direct and supervise the assessment for taxation of all real and 
per,onal property in the state is still vested in the state tax commission, while the 
county auditor, generally speaking, takes the place of the district assessor or district 
board of assessors, as the chief supervising, assessing officer of the county, the 
assessors and assistant assessors selected in the manner provided in the act take 
the place of the devut) district assessors heretofore appointed under provision of 
said Warnes Ia\\:, and the county hoard of revision succeeds the district board of 
complaints as a board to hear complaints and revise assessments of real and per
sonal property for taxation. 

Your questions will be considered in the order in which you haye submitted 
them, the first question being as follows: 

"Is an annual appraisement of real property required, or is the same 
only to be made when directed hy the tax commission, or considered 
advisable by the county auditor?" 

I have experienced much difficulty in coming to a satisfactory conclusion as to 
the proper answer to this question. Arguments difficult to meet may be advanced 
for or against either the annual appraisement or the appraisement only when 
ordered by the state tax commission. 

The policy of the state in the past, together with the attendant question of 
unntcessary expenditure of money, as well as what appears to be the general 
understanding of those who had to do with the bill, have led me to take the 
position that annual appraisement is not required. 

The question is a very important one and its determination now different from 
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that of a court hereafter might cause serious complications were it not for the 
provisions of section 70 of the- act (G. C. 5623) to the spirit of which at least I 
believe the courts will give due consideration. This section provides: 

"The tax commission of Ohio shall decide all questions that may arise 
with reference to the construction of any statute affecting the assessment, 
levy or collection of taxes, in accordance with th~ advice and opinion of 
the attorney general. Such opinion and the rules, regulations, orders, and 
instructions of the commission prescribed and issued in conformity there
with shall be binding upon all officers, who shall observe such rules and 
regulations and obey such orders and instructions unless and until the same 
are reversed, annulled or modified by a court of competent jurisdiction." 

A somewhat similar provision to section 70 was upheld by the court in the 
case of State v. Halliday, 61 0. S., 352. 

In many counties of the state it takes the greater part of a year to make the 
real estate appraisement and in the larger counties costs approximately from 
$100,000 in Franklin to $300,000 in Cuyahoga county. 

Real estate values do not fluctuate rapidly enough to justify such an annual 
expenditure and I can see nothing to be gained by it. \Vhile the \Varnes law 
provided for annual appraisement of real estate as a matter of fact it was omitted, 
the assessors merely adopting the assessment of the year before. 

The argument herein will therefore be directed to support the proposition that 
annual appraisement of real property is not required. In connection with this 
question, however, I desire to call your attention to what is a very important 
matter not raised specifically by your inquiry. That. is, the question as to whether 
the tax commission may order an assessment of real estate in one county and not 
in another. This, too, is a question not free from doubt. The constitution pro
vides that all property shall he taxed by a uniform rule according to its true value 
in money. If there was an original assessment of real property in one county 
one year while in the adjoining county there had been no original assessment for 
several years, it might well be argued that the real estate in the two counties was 
not being taxed by a uniform rule. The only safe course therefore for the tax 
commission to pursue will be to order an assessment of real property in all 
counties of the state at the same time, i. e., in the same year. This interpretation, 
however, will not prevent reassessments in any one or more districts. 

Recurring then to the question as asked: This question involves a consid
eration of section 55 of the act (section 5548, G. C., 106 0. L., 260) which provides 
in part as follows : 

"Each county auditor shall, annually, when so directed by the tax 
commission of Ohio, or when in his opinion it is advisable to reassess the 
real property, or any class thereof, in any district or part thereof, within 
his county, make and delh·er to the assessor of such district an abstract 
from the books of his office, containing such description of such real 
property therein, together with such plat books and such lists of transfers 
of title to land made therein during the next preceding year as may be 
deemed necessary to enable the assessor to perform the duties imposed 
upon him by law in listing and valuing such property for taxation. Such 
abstracts, plat books and lists of transfers of title to land shall be in such 
form and detail as the tax commission of Ohio may prescribe. The 
board of county commissioners of the county, the board of township 
trustees of a township, the board of education of a school district, the 
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council of a municipal corporation, or twenty-fi,·e tax payers, owners of 
real property, in a district, may file with the county auditor a petition 
asking for a reassessment of the real property or a class thereof, in any 
township, school district or municipal corporation or part thereof. * * *" 
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It will be noted that the first sentence of this section does not specifically 
require assessment or reassessment of real property. The force of this provision 
is, however, to require the auditor to make and deliver to assessors abstracts, 
lists of transfers and plat books necessary to enable the assessor to perform the 
duties imposed upon him by law. 

Since, however, the .abstracts, lists of transfers and plat books referred to 
in the section last above quoted are in every case indispensable to an assessment 
of real property, it follows of necessity that such assessment of real property can 
be said to be required only when it is provided that the abstracts, lists and 
hooks will be delivered to those officers upon whom is imposed the duty of making 
such assessments. That is to say, an assessment of real property cannot be said 
to be required except at such time as the auditor is required to make and deliver 
the abstracts, lists of transfers and plat books necessary therefor. 

It will be observed that the phrase "or when in his opinion it is advisable to 
reassess the real property or any class thereof, in any district or part thereof, 
within his county," and all that part of section 5548, G. C., supra, following the 
first sentence thereof, has reference only to a reassessment of real property and 
can be construed to require the delivery of such abstracts, lists, books and maps 
only when such reassessment is authorized to be made. In so far then as said 
section has application to original assessment, it reads as follows: 

"Each county auditor shall, annually, when so directed by the tax 
commission of Ohio, * * * make and deliver to the assessor of such 
district an abstract from the books of his office, containing such descrip
tion of such real property therein, together with such plat books, and 
such lists of transfers of title to land made therein <.luring the next pre
ceding year as may be deemed necessary to enable the assessor to perform 
the duties imposed upon him by law in listing and valuing such property 
for taxation." 

There is little room for doubt that without the term "annually" this provision 
would require the auditor to make and deliver plat books, etc., o11ly when so 
directed by the tax commission or when in his opinion it was advisable to reassess 
real property, or w.hen the county commissioners, township trustees, board of 
education, council or 25 taxpayers, owners of real property, petitioned for a 
reassessment of real property. What then was the effect of the insertion of the 
word "annually?" 

If this provision read "each atHlitor shall, annually, make and deliver to the 
assessor," etc., then no doubt could arise that it was the legislative intent that the 
auditor should make and deliver the plat books, etc., to the assessors every year, 
and if such had been the legislative intent, no_ more apt or concise language 
could have been adopted. The failure of the legislature to adopt such plain and 
specific language is, to my mind, conclusive that it was not contemplated to 
impose the duty upon the auditor every year, and since such plats, lists and 
abstracts are in every case indispensable to an assessment or reassessment of real 
property, it therefore follows that an annual appraisement of real property was 
not contemplated or intended to be required by the enactment of section 5548, 
G. C., supra. 



38 OPINIONS 

It might be argued with reason that the effect of the insertion of the word 
"annually" was to restrict rather than to extend the imposition of the duties of 
the auditor as well as the authority of the tax commission to order an assessment 
and to thus limit the exercise of that authority to once each year. Although we 
give to the term "annually" that construction most favorable to any contention, 
that section 5548, G. C., supra, requires an annual appraisement of real property, 
we may yet not overlook that provision immediately following this term which, if 
given any operative force at all, must attach as a condition precedent to the 
statutory mandate that "the auditor shall annually" make, etc. That is to say, no 
such construction of the term "annually"' may he adopted as to render nugatory 
the plain terms of its accompanying provision, ''when so directed by the tax com
mission of Ohio." As stated ahove, the maps, abstracts and lists here referred to 
being indispensable to an assessment or reassessment of real property on the 
order of the state tax commission, under section 5624-4, G. C., 106 0. L., 267, 
or the determination of the county auditor of the advisability of reassessing 
any real property, being a condition precedent to the furnishing of the same and, 
therefore, a condition precedent to such assessment or reassessment, it follows 
that no authority or requirement of such assessment or reassessment, except the 
same be in every case subject to the action of the tax commission or auditor, or 
the filing of a petition therefor, can be found in section 5548, G. C., supra. On the 
contrary, I am of the opinion that when the tax commission so orders, under 
section 5624-4, G. C., 106 0. L., 267, or the auditor deems it advisable, the pro
visions of this section require that a reassessment of real property be made as well 
as when the same is petitioned for and ordered under the succeeding provisions 
of the same section. In addition thereto, or, more correctly stating it, precedent 
to any such reassessment, there is authorized and required an original assessment 
of real property onl:y when the same is so directed hy the tax commission of 
Ohio, which may not be oftener than once each year. 

Section 4 of the act (section 5366-1, G. C., 106 0. L., 247) provides in part as 
follows: 

"The listing of all property, moneys, credits, investments in bonds, 
stocks, joint stock companies, or otherwise, except the stock in trade of 
transient persons, shall be made between the second :\Ionday of April 
and the first :\Ionday of June, annually. The listing and valuation of all 
such property for taxation shall be made as of the day preceding the 
second :\Ionday of April, annually, and all personal property, moneys, 
credits and investments except as otherwise provided in this act shall 
be listed and valued with respect. to the ownership there.of on said date 
and in the place where then taxahle. \\'hereYer any property is by any 
existing provision of law required to be listed or returned for taxation 
as of a day other than the day preceding the second ::\Ion day of . \pril, 
such provision shall be deemed to mean the clay preceding the second 
::\Ionclay of April, and whenever the liability of any person or of any 
property to taxation is, hy any existing provision of law, to be determined 
by reference to a day other than the day preceding the second :\Ionday 
of April, said liability shall be determined by reference to the day pre
ceding the second :\Ionday of ApriL * * *" 

The use of the term "all property" in the first sentence of the above section, 
if standing alone, ,would lead us to the conclusion that this section within itself 
requires an annual appraisement of enry kind, including both real and personal 
property. The phrase "such property" in the second sentence, manifestly refers 
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to all that property to which the first sentence applies. It then follows that the 
scope of the operation of the second sentence is dependent upon the meaning 
to be given to the term "all property" in the first sentence, and if the broadest 
meaning to which these terms arc susceptible is to he adopted without reference 
to the further prm·isions of the act. an annual appraisement might be said to be 
required. 

\\' e may, however, in determining what meaning should he given to the 
phrase "all property" take into consideration, together with the provisions of 
the other sections of the act, the purpose of the section under consideration. It 
will be noted that the only purpose of this section is to fix a time as of which 
and the period within which the liability for taxes attaches and the valuation 
thereof is to he made, and it is not believed that the legi,;lature here intended 
to determine the frerjuency with which real property should be valued for taxation. 

The language of the first sentence of sections 5366-1, G. C., supra, was 
manifestly adopted upon consideration of section 2 of article XII of the consti
tution, which provides in part as follows: 

"Laws shall be passed, taxing hy a uniform rule, all moneys, credits, 
investments in bonds, stocks, joint stock companies, or otherwise; and 
also all real and personal property according to its true value in money," 
etc. 

\Vhile the' terms of section 5366-1, G. C., arc susceptible of a construction 
which would require an annual appraisement of real property, this section must 
be. read in the light of its manifest purpose and construed together with and held, 
subject, in so far as applicable to the assessment of real property, to such limi
tations thereof as are effected hy the provisions of section 5548, G. C., supra. 
That is to say, the purpose of sections 5366-1, G. C., is solely to fix the time as 
of which and the period within which all property which is required to he assessed 
within each year, shall be valued and it was not the purpose thereby to determine 
the frequency with which real property shall be assessed. 

I arn therefore of opinion that under the Parrett-\Vhittemore bill the appraise
ment or assessment of real property is limited to the control of the state tax com
mission and the r('a<;scssment thereof tu the control of the tax commission, the 
county auditor and such officers and hoards as are mentioned in section 5548, 
G. C., and that an annual appraisement of r('a) ('State is not in any wise required 
unless so ordered 1y the tax commission of Ohio. In conformity with section 70 
of the act (G. C. 5623) above quoted. the tax commission shoulcl decide this 
question according to the above opinion of the attorney-general. 

Your second and third questions read as follows: 

2. "If' a rcas,;essment is ordered, can the tax commis,;ioner control 
whether or not the reassc·ssmcnt shall he made hy the assessor ().f such 
district. or hy an assistant appointed hy the county auclitor ?"' 

3. "\\"hat is meant hy 'subdivision' of an asscs,;mcnt clistrict, as 'et 
forth in section 79 of sai<l law?" 

Ina,mm·h as I am informed that in your ,ecntHI question you have in min<! 
a reassessment nf real or per,;onal property orc!ered hy your commission, under 
authority of section 79 of the act. ao; distinguished from a "reassessment'' of 
real property directed by the county auditor under authority of section 55 of the 
act as above quoted, and under the conditions prescribed in said section, I deem 
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it advisable, before answering your second question, to determine the proper 
meaning to be given to the term "subdivision" as used in said section 79, as well 
as in sections 77 and 80 of the act. Your third question will therefore be con
sidered first. 

Section 79 of the act (Sec. 5624-4, G. C.) provides : 

"The tax commission of Ohio may order a reassessment of the real 
or personal property, or any class of either, in any district or subdivision 
thereof, when in its opinion, such property has been unequally or improp
erly assessed, to the end that all classes of property in such district shall 
be assessed in compliance with the law." 

Section 80 of the act (Sec. 5624-5, G. C.) provides: 

"\Vhen a reassessment is ordered in any district or subdivision thereof, 
the assessor of such district, or an assistant assessor to be appointed by 
the auditor, shall proceed to make such reassessment in the manner pro
vided by law for making original assessments. Provided, however, that 
if the tax commission of Ohio so orders, the county auditor shall, 
in the case of personal property, make such reassessment by revising 
and correcting the statements and returns on file in his office without 
taking new statements or returns from the persons required by law to 
list or return personal property for taxation." 

Upon a careful examination of all the sections of the act under consideration, 
I find that the term "subdivision" as used in the above provisions of sections 79 
and 80, as well as in the provision of section 77 of the act, is no where defined. 
I think. however, that the proper meaning of said term may be determined by 
reference to the provision of section 18 that "the county auditor shall assign to 
each assistant assessor such portion of the work of the assessor as he thinks 
proper" taken in connection with the provision of said section that "an assistant 
assessor shall possess all the qualifications of an elected assessor and, after giving 
bond and taking an oath of office as prescrioed by law, shall, in the work assigned 
to him, perform all the duties and be subject to all the liabilities and penalties 
enjoined upon elected assessors by the provisions of law," and the provision of 
section 55 that "each county auditor shall, annually, when so directed by the tax 
commission of Ohio, or when in his opinion it is advisable to reassess the real 
property, or any class thereof, in any district or part thereof, within his county, 
make and deliver to the assessor of such district an abstract from the books of 
his office, etc." 

I am of the opinion therefore, in answer to your third question, that the 
term "subdivision," as above used, refers to the parts of an assessment district 
in the case where the county auditor, under authority of section 18 of the act, 
assigns a part of said assessment district to an assistant assessor for the return 
of personal property and the asses,ment of such real property as may he required 
under section 55 of the act, and said term applies to the parts of said assessment 
district as subdivided. Said term also refers to the "part" of an assessment 
district as mentioned in the above provision of section 55 of the act. 

Coming now to a consideration of your second question it will be observed 
that under provision of section 2 of the act, as above set forth, the county auditor 
under the direction and supen-ision of the state tax commission is the chief super
vising, assessing officer of the county, and with the local assessors selected in the 
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manner provided by section 17 of the act, and the assistant assessors appointed 
by him under authority of section 18 of the act, is required to list and value 
real and personal property for taxation. 

Section 17 of the act (Sec. 3349, G. C.) provides: 

"At the regula~ election to be held in November, 1915, and biennially 
thereafter, assessors shall be elected in the manner provided by law for 
the election of ward, district, city, village and township officers, as follows: 
In municipal corporations divided into wards, one assessor shall be elected 
in each ward ; in villages one assessor shall be elected ; in cities not 
divided into wards, the board of deputy state supervisors of elections 
or the board of deputy state supervisors and inspectors of elections, as 
the case may be, shall, acting in conjunction with the county auditor, 
within ten days after this act shall become effective, divide such cities or 
such part or parts thereof as may be located in their county, into such 
number of assessment districts as in the judgment of the county aud\tor 
may be necessary in order to provide for the assessment of all the proprrty 
therein; a division so fixed shall remain in effect for a period of four years, 
at the expiration of which and quadrennially thereafter a like division 
shall be made in the same manner and by the same authority. One 
assessor shall, at the time specified in this section, be elected in each assess
ment district so created; provided, however, that nothing therein shall 
be so construed as to require a division of any municipal corporation or 
part thereof into assessment districts when, in the judgment of the county 
auditor, such division is not necessary, in which event one assessor shall 
be elected in the entire municipal corporation or in that part thereof 
which may be located in one county as the case may be; in townships not 
having a municipal corporation therein, one assessor shall be elected in 
such township; in townships composed in part of a municipal corporation, 
one assessor shall be elected in the territory outside such municival cor
poration. An assessor shall be a citizen possessing the qualifications of 
an elector of such ward, district, city, village or township. Such assessor 
shall take and hold his office for the term of two years, from and after 
the first day of January following his election. Upon the election and 
qualification of such assessor, the right of the deputy assessor, theretofore 
appointed under any provision of law to exercise any powers or perform 
any duties as such deputy assessor shall cease and determine, and he 
shall turn over to the person so elected and qualified, all the books, records, 
papers and furniture of said office. Such elected assessor shall be the 
successor of said appointed officer, with full power to take up, carry on 
and complete any and all of the unfinished business thereof, and he 
shall perform all the duties, exercise all the powers and be subject to 
all the liabilities and penalties devolved, conferred or imposed by law 
upon the deputy assessor so appointed." 

Sestion 18 of the act (Sec. 3350, G. C.) provides: 

"A county auditor, who deems it necessary to enahle an assessor to 
complete his work within the time prescribed, may appoint one or more 
assistant assessors for such ward, district, city, village or township. The 
county auditor shall assign to each assistant assessor such portion of the 
work of the assessor as he thinks proper. An assistant assessor shall 
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possess all the qualifications of an elected assesssor and, after giving bond 
and taking an oath of office as prescribed by law, shall, in the work 
assigned to him, perform all the duties and be subject to all the liabilities 
and penalties enjoined upon elected assessors by the provisions of law. 
Such assistant assessors shall not be subject to the provisions of any civil 
service law or regulation." 

Section 71 of the act (Sec. 5624, G. C.) provides: 

"The tax ·commission of Ohio shall, from time to time, prescribe such 
general and uniform rules and regulations and issue such orders and 
instructions, not inconsistent with any provision of law, as it may deem 
necessary, respecting the manner of the exercise of the powers and dis
charge of the duties of any and all officers, relating to the assessment of 
property and the levy and collection of taxes. It shall cause the rules 
and regulations prescribed by it to be observed, the orders and instructions 
issued by it to be obeyed and the forms prescribed by it to be observed 
and used." 

Under the above provisions of the statutes, it is clear that the county auditor, 
as the chief assessing officer of his county, can always direct and if necessary 
order the reassessment of real property under the conditions prescribed in section 
55 of the act, as above quoted, and that the assessor, electeq under authority of 
section 17, and the assistant assessor appointed by said county auditor under 
authority of section 18, are at all times under the direction and subject to the 
orders of said officer. All rules and regulations prescribed by the state tax com
mission and orders made by said commission under authority of section 71 of the 
act, as above quoted, in connection with the listing of personal property and the 
reassessment of real property must be directed to the county auditor of the county 
in which such property is located and through him to the local assessors and 
assistant assessors in the various assessment districts of such county. 

It seems equally clear that if a reassessment of real property in any assessment 
district or subdivision thereof is ordered by your commission, under authority of 
section 79 of the act, such reassessment must be made by the assessor of such 
district or by an assistant assessor or assistant assessors appointed by the county 
auditor under authority of section 18 of the act, and that the assessor of such 
district or the assistant assessor or assistant assessors, as the case may be, in the 
performance of their duty, are at all tim<>s subject to the direction and orders of 
said county auditor. 

I am of the opinion therefore, in answer to your second question, that, where 
a reassessment of real property is ordered by your commission, under authority 
of said section 79 of the act, thP discretion to determine whether said assessment 
shall be made by the assessor of the district in which said property is located or 
by an assistant assessor or assistant assessors, appointed by the county auditor 
undi!r authority of section 18 of the act, is vested in said county auditor, as the 
chief supervising, assessing officer of said county, and that the state tax commission 
may not interfere with the exercise of this discretion. 

Your fourth question is as follows: 

"Is the county auditor an original assessing officer? Can he change 
valuations listed and returned to him by local assessors? Is his authority 
in this respect identical with the authority of the present district assessors 
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under the \Varnes law, particularly that contained m section 4 and section 
9 of said law?" 

43 

The original assessing officers as to real and personal property are the elected 
assessors and their assistants, except when a reassessment is ordered by the tax 
commission as to a class of personal property, when, under section 80 ahove quoted, 
the reassessment may be made hy the county auditur himself as an original assess
ing officer. \Yhile the district assessor under the \\'arnes law had authority to 
make original assessments of real property, I do not think such power is vested 
in the county auditor, as the chid supervising, assessing officer of the county, by 
any provision of the act under consideration. This power is vested in the elected 
assessor, and in the event no assessor is elected it is the mandatory duty of the 
auditor to fill the vacancy. It is likewise true in the event the assessor is not able 
to discharge his duties in the time limit in accordance with law that an assistant 
assessor must be appointed. It seems clear that in no event can the county 
auditor make the original appraisement. 

I take it from the form in which the latter part of your foregoing inquiry 
is phrased that you desire to know to what extent section 3 of the act, being 
section 5366, G. C., confers upon the county auditor the authority formerly vested 
111 district assessors by the \\'arnes law. Said section provides as follows: 

"Whenever any person, company, firm, partnership, association or 
corporation was by any existing provision of any law repealed by this act 
required to return property to the district assessor for taxation, the same 
shall be returned to the county auditor; and whenever the district assessor 
was by any provision of any such law charged with any duty or vested 
with any powers in making up the original tax list, or in listing and 
valuing any property which has been omitted from the tax list, or in 
correcting any returns or statements of property for taxation, either with 
respect to its valuation or amount, such duty shall devolve upon and be 
performed by the county auditor and such power shall vest in him and be 
exercised by him." 

I am compelled to conclude that the foregoing section is without any operative 
force and is null and void because in contravention of the provisions of section 
16 of article II of the constitution of this state. Said section 16 provides, among 
other things, that : 

"~o bill shall contain more than one subject * * * and no law 
shall be revived or amended unless the new act contains the entire act 
revived, or the section or sections amended, and the section or sections so 
amended shall be repealed." 

The provisions of the \\'arnes law, to which reference is made in section 3 
aforesaid of said act, are repealed hy section 103 thereof. It follows therefore 
that said provisions thus repealed, so far as they may he considered a part of the 
present law, arc the same as if "they are not and never were." In other words, 
the duty and power conferred upon the county auditor hy the terms of said section 
3 may he determined only hy reference to the powers and duties of district 
asses,ors under laws which are now repealed and whose proYisions have not 
heen carried into and made a part of the new law. This is an attempt to redve 
anrl continue in force a repealer! law without carrying into the new art its pro
vision as required l1y the constitution. Section 3, therefore, is not intelligible 
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without reference to the provisions of the repealed Warnes law and under the 
constitutional inhibition above quoted we are not permitted to refer to a repealed 
law to supply the operative terms of the new law. 

In the case of Lehman v. ~IcBride, 15 0. S., 603, Judge Scott in commenting 
upon this constitutional provision, said : 

"The constitutional prodsion to which, it is said, this act does not 
conform, was intended, mainly, to prevent improvident legislation; and 
with that view, as well as for the purpose of making all acts, when 
amended, intelligible without an examination of the statute as it stood 
prior to the amendment, it requires every section which is intended to 
supersede a former one to be fully set out. :;-J o amendments are to be 
made by directing specified words or clauses to be stricken from, or 
inserted in, a section of a prior statute which may be referred to; but 
the new act must contain the section as amended." 

For the foregoing reasons, therefore, I am compelled to hold that section 3 
aforesaid is inoperative and no duty or power conferred upon district assessors 
by the repealed \Varnes law may now be exercised by county auditors under 
favor of said section. \Vith this section thus eliminated, I am of the opinion 
that county auditors are without authority to originate or change any assessments 
of real property either under any provision of the act under consideration or 
under any provision of any other section of the General Code now in force. 
However, under the provisions of sections 5399, 5400 and 5401 of the General 
Code, which apply only to personal property, a county auditor may exercise such 
authority under the conditions named and provided in said sections. 

Your fifth, sixth, seventh and eighth questions will be considered together. 
Said questions read as follows: 

5. "When are assessors qualified with the authority-under the direc
tion and supervision of the county auditor-to begin the work of apprais
ing real estate for the duplicate of 1916? :\lay such appraisement begin 
before the second ::\Ion day of April? 

6. ''Has the county auditor authority to direct the assessors to fix 
'unit' or other tentative valuations between the first 11onday of January 
and the second :\Ionday of April and then subsequently, formally and 
officially, list and value them at their taxable value so fixed as of the 
latter date? 

7. "Can the county auditor himself, or through his deputies and assist
ants, fix tentative values of real estate between such dates? 

8. "'What may be done by county auditors in the matter of appraising 
real estate prior to the second :\Ion day of April, 1916 ?" 

I· have already held in answer to your first question that the purpose and 
effect of section 4 of the act (Sec. 5366-1, G. C.) is to fix the time as of which 
and the period within which all property which is required to be assessed within 
each year shall be valued. , The time so fixed by the provisions of said section is 
between the second ::\Ionday in April and the first ~Ionday in June. 

In view of this conclusion, I am of the opinion in answer to your fifth question, 
that the regularly elected and qualified assessors may not begin the work of 
appraising real property for the year 1916, before the second Monday in April 
of said year. 

Inasmuch as section 5554, G. C., provides that the assessor in all cases from 
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actual view, and from the best sources of information within his reach, shall 
determine as near as practicable the true value of each separate tract and lot 
of real property within his district, according to the rules prescribed by law for 
valuing real property, I am of the opinion in answer to your sixth and seventh 
questions that the county auditor is without authority to direct the assessors to 
fix "unit" or "tentative" values of real property and that he may not himself or 
through his deputies or assistants fix such values. 

Your eighth question has been answered in determining the answer to your 
fifth question. 

Your ninth inquiry is as follows : 

"May the board of re\'lston increase or decrease real estate if no 
reappraisement has been made? May the board consider complaints as 
to real property if no reappraisement of real estate has been made?" 

1 

Sections 31, 32 and 39 of the act, being sections 5580, 5581 and 5592 respectively, 
of the General Code, as amended in 106 0. L., 433, relate to the appointment and 
organization of the county board of revision. 

Section 31 provides : 

"The county treasurer, prosecuting attorney, probate judge, and the 
president of the board of county commissioners of each county shall con
stitute a county board for the appointment of three members of county 
boards of revision. All appointments made by such county appointing 
board must be approved by the tax commission of Ohio before the same 
shall become effective. In case the county board fails to make any appoint
ment as provided in this act, or such appointment is not approved by the 
tax commission of Ohio within ten days after such appointment is made, 
the tax commission of Ohio shall make such appointment." 

Section 32 provides in part: 

"On or before January 10, 1916, on or before April 10, 1917, and on 
or before April 10 of each year thereafter the county board provided for 
in the next preceding section shall appoint three competent persons who 
shall constitute the county board of revision for the county. Such per
sons shall serve until the completion of the work as provided in section 
40 of this act." 

Section 39 provides that: 

"Each county board of reviSion shall organize annually, on the sec
ond Monday in June, or at such time as may be directed by the tax com
mission of Ohio, by the election of a chairman for the ensuing year." 

and further provides that the_ county auditor shall be the secretary of the board 
of revision. 

Section 40 of the act (Sec. 5593, G. C.) provides: 

"County boards of revision shall hold sessions beginning on the second 
Monday of June, and the first Monday of August respectively and con-
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vene at such other times as the tax commission of Ohio may order. Such 
boards may adjourn from day to day and shall complete their work within 
such times as may be fixed by the tax commission of Ohio for the com
pletion thereof." 

Under provision of section 45 of the act (Sec. 5598, G. C.) said county board 
of revision shall have power to investigate all assessments 011 the tax list, with 
respect to the amount of property listed as well as with respect to'the valuation at 
which the same is listed. Said section further provides that: 

"The power of the board shall extend to all cases in which real or 
personal property has been assessed for taxation for the current :year, but 
not to assessments, additions -or corrections hereafter made by the tax 
commission of Ohio." 

Sections 51 and 52 of the act (sections 5605 and 5609, G. C.) relate to the 
examination, revision and correction of all property statements and returns and 
to the filing of complaints, and provide as follows: 

Section 51. "On the second ::\Ionday of June, 1916, and annually, 
thereafter, the county auditor shall lay before the county board of revision 
the statements and returns of property received by him for the current 
year, and such board shall forthwith proceed to examine and revise tht; 
statements and returns of all property, both real and personal, to see that 
the valuations thereof are equal and uniform throughout the county, and 
that all property, and each and every class, kind or description thereof, 
is valued for taxation throughout the county at its full and true value 
in money. If the board finds any statement or return of personal prop
erty to be erroneous, either in the amount of property, moneys, credits, 
investments in bonds, stock, joint stock companies or otherwise, listed in 
the name of any person, company, firm, partnership, association or cor
poration, or in the valuation of any item or items thereof, it shall correct 
such statement or return, by listing thereon any omitted property and 
giving to it, as well as to any property that has been listed therein but 
which has been incorrectly valued, the true value in money thereof, and 
by omitting therefrom property improperly listed thereon. The county 
auditor shall add to any such statement or return, any dog omitted there
from. If the board finds that any tract, lot or parcel of land or any 
buildings, structures or improvements thereon, or any minerals therein 
or rights thereto have been improperly listed either in the name of the 
owner, the description or quantity thereof, or have been incorrectly valued, 
or have been omitted and not valued, it shall make the necessary cor
rections and shall give to each such tract, lot or parcel of land, or any 
buildings, structures or improvements thereon or any minerals therein or 
rights thereto, incorrectly valued or omitted, the true value in money 
thereof. The board of revision shall not undertake the hearing of com
plaints or the exercise of any other power at its June session, until its 
powers and duties under this section have been exercised and discharged. 
The county auditor shall not make up his tax list and duplicate, as pro- , 
vided in section 56 of this act. nor advertise, as provided in section 58 
of this act, until the board of revision has completed its work under 
this section and has.returned to the auditor all the statements ancl return~ 
laid before it with the revisions and corrections thereof, as made by it." 
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Section 52. "Complaints against any valuation or assessment on the 
tax list for the current year may be filed with the county auditor before 
the meeting of the county board of revision on the first :\londay of 
August or within thirty days thereafter if the board remains in session 
so long. Any taxpayer may file such complaint as to the valuation or 
assessment of his own or other's property, and the county commissioners, 
the prosecuting attorney, county treasurer or any board of township 
trustees, any board of education, mayor or council of any municipal cor
poration in the county shall have the right to file such complaint. The 
county auditor shall lay before the county board of revbion all com
plaints filed with him." 

Section 46 of the act (Sec. 5599, G. C.) provides that: 

"The county board of revision shall not increase any valuation com
plained of, nor increase the listed amount of any taxable property com
plained of without giving reasonable notice to. the person in whose name 
the property affected thereby is listed, and affording him an opportunity 
to be heard." 
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Under provision of section 47 of the act the county board of revision may 
not decrease any valuation complained of nor reduce the listed amount of any 
taxable property complained of, unless the party affected thereby, or his agent, 
makes and files with the board a written application therefor, verified by oath, 
showing the facts upon which it is claimed such decrease should be made, and 
not without affording the county auditor an opportunity to be heard thereon. 

Under provision of section 43 of the act (Sec. 55%, G. C.) the county board 
of revision has the authority to call persons before it and examine them under 
oath as to their own or other's property, moneys, credits and investments to be 
placed on the tax list and duplicate for taxation, or the value thereof, and said 
board may compel the attendance of said persons in the manner provided in said 
section. 

Section 44 of the act (Sec. 5597, G. C.) makes it the duty of the board of 
revision to hear complaints relating to the assessment of both real and personal 
property laid before it by the county· auditor and to investigate all such complaints, 
and authorizes said board to increase or decrease any valuation or correct any 
assessment complained of, or it may order a reassessment by the original assessing 
officer. 

I observe that your ninth question is divisible into two parts; the first part 
of said question relates to the function of the county- board of revision at its June 
session to equalize valuations of property, and the second part of said question 
relates to the function of said board at its August session to revise valuations of 
property on complaint. 

Under provision of section 51, which provides for the equalization of property, 
the county auditor is required to lay before the county board of revision "the 
statements and returns of property received by him for the current year," and the 
county board of revision is required to proceed "to examine and revise the state
ments and returns of all property, both real and personal." 

It seems clear that under thl' prod:.ions of said section 51 of the act the 
county hoard of revision at its June >ession is limited to the values listed on the 
returns filed with ;.aid board by the county auditor, especially in view of the last 
sentence of the section which states that the county auditor shall not make up 
his tax list and duplicate "until the board of revision has completed its work 
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* * * and has returned to the auditor all the statements and returns laid before 
it with the revisions and corrections thereof, as made by it." 

\Vhile section 45 of the act provides that the county board of revision shall 
have power to investigate all assessments on the tax list with respect to the amount 
of property listed as well as with respect to the valuation at which the same is 
listed, by the further provision of said section the power of the board referred to 
in the first part of said section only extends to "cases in which real or personal 
property has been assessed for taxation for the curre11t :year." 

It is evident that the authority of the county board of revision conferred by 
the provisions of section 45 of the act may only be exercised by said board in 
the performance of its duties under section 44 of the act for the reason that 
under provision of the latter part of section 51, the tax list for the current year 
is not made up by the county auditor until after the county board of revision has 
completed its work under said section and has returned to the auditor the state
ments and returns laid before it with the revisions and corrections thereof as 
made by it. 

I am compelled to conclude therefore in answer to the tlrst part of your 
ninth question that the county board of revision, in the performance of its duties 
under section 51 of the act, at its June session in any year is limited in its 
consideration of valuations of real property to the statements and returns for 
such year as placed before it by the county auditor in compliance with section 51 
of the act, and that said board may not increase or decrease valuations of real 
estate which has not been appraised during said year. 

Under provision of section 52 of the act complaints may be filed with the 
county auditor as secretary of the county board of revision, against any valuation 
or assessment on the tax list as placed before said board of revision by the county 
auditor, at the August session of said board, and section 44 of the act makes it 
the duty of said board to hear said complaints and investigate the same, and it 
may increase or decrease any valuation or correct any assessment complained of, 
or it may order a reassessment hy the original assessing officer. 

It will be observed that the jurisdiction of said county board of revision at 
its August session is determined by the filing of a complaint, and the complaint 
may be made as to any assessment on the tax list. 

Section 56 of the act (Sec. 2583, G. C.) provides that: 

"On or before the first ::\Ionday of July, annually, the county auditor 
shall compile and make up, in tabular form and alphabetical order, separate 
lists of the names of the several persons, companies, firms, partnerships, 
associations and corporations in whose names real or personal property has 
been listed in each township, city, village, special district or separate school 
district in his county, placing separately, in appropriate columns opposite 
each name, the description of each tract, lot or parcel of real estate, the 
value of each tract, lot or parcel and the value of the improvements 
thereon, if any, and in a separate list the aggregate value of the personal 
property as listed therein and revised by him, or the county board of 
revision, as the case may be, and the number of dogs and the value, if 
given by the owner." 

Said section further provides that: 

"If the name of the owner of any tract, lot or parcel of real estate 
or of any item of personal property is unknown, the word 'unknown' 
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shall be entered in the column of names opposite said tract, lot, parcel, 
or item. Such lists shall be prepared in duplicate. On or before the 
first l\londay of September in each year, the county auditor shall correct 
such lists in accordance with the additions and deductions ordered by the 
tax commission of Ohio and by the county board of revision, and shall 
certify and on the first day of October deliver one copy thereof to the 
county treasurer. The copies prepared by the county auditor shall con
stitute the auditor's tax list and treasurer's duplicate of real and personal 
property for the current year. In making up such tax lists, the county 
auditor may place each town lot in its numerical order, and each separate 
parcel of land in each township according to- the numerical order of the 
section." 
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Under the above pronswns of section 56 of the act, the old appraisement 
must necessarily become the tax list assessment for all real property which has 
not been assessed under section 55 of the act, or which has not been reassessed 
under provision of said section 55 of the act or by direction of the tax commission 
under provisions of sections 79 and 80 of the act, and said valuations, being on 
the tax list for the current year, become the subject of complaint under provision 
of section 52 of the act. 

I am of the opinion therefore in answer to the second part of your ninth 
question that the county hoard of revision may increase or decrease any valuation 
or correct any assessment complained of regardless of whether an appraisement 
of all such property has been made for the current year under provision of section 
55 of the act. 

Your tenth inquiry is as follows: 

"Does the power of the board conferred by sections 43 and 45, extend 
to the increase or decrease of the valuation of real or personal property, 
and also to the listing of any such property omitted? If so. may this 
be done without notice to the parties?" 

I have already held in answer to the first part of your ninth question that the 
powers of the county board of revision under provision of section 45 of the act 
may only be exercised by said board in the performance of its duties under section 
44 of the act, and that the county board of revision, acting as a board of equali
zation, at its June session, is limited in its consideration of valuations of real 
property to the statements and returns for the current year as placed before it 
by the county auditor in compliance with the requirements of section 51 of the 
act, and may not at said session increase or decrease valuations of real estate 
which has not been appraised in said year. 

It follows therefore that in increasing or decreasing the valuations of real 
property, said board, in the exercise of the powers conferred upon it hy the pro
visions of said section 43 of the act is limited to the investigations which it may 
make under said section ·51 of the act. 

I am of the opinion, howenr, that said powers may be exercised by said hoard 
in connection with the discharge of its duties under that part of said section 51 
which provides that: 

"If the board finds any statement or return of personal property to be 
erroneous, either in the amount of property, moneys, credits, investments 
in bonds, stocks, joint stock companies or otherwise, listed in the name of 
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any person, company, firm, partnership, association or corporation, or in 
the valuation of any item or items thereof, it shall correct such state
ment or return, by listing thereon any omitted property and giving to it, 
as well as to any property that has been listed therein but which has been 
incorrectly valued, the true value in money thereof, and by omitting there
from property improperly listed thereon." 

Said powers may also be exercised by said board in the performance of its duties 
ende1 provisions of sections 44 and 52 of the act. 

'fbe only notice of changes in valuations, made by said county board of 
revi~ion acting as a board of equalization at its June session, required to be given 
is that provided for in sections 58 and 59 of the act (sections 5606 and 5607, G. C.) 

Section 58 provides: 

'"\Vhen the hoard of reviSIOn has completed its work of equalization 
and has transmitted the statements and returns to him, the county auditor 
shall give notice, by advertisement in two newspapers, of opposite politics, 
published in and of general circulation throughout the county, that the tax 
statements and returns for the current year have been revised and the 
valuations completed and are open for public inspection in his office, and 
that complaints against any valuation or assessment, except the valuations 
fixed and assessments made by the tax commission of Ohio, will be heard 
hy the county board of revision, stating in the notice the time and place 
of the meeting of such board. Such advertisements shall be inserted in 
a conspicuous place in each such newspaper and be published daily for ten 
days unless there be no daily newspaper published in and of general 
circulation throughout such county, in which event such advertisement 
shall be so published once each week for two weeks. The county auditor 
shall, upon request, furnish to any person a certificate setting forth the 
assessment and valuation of any tract, lot or parcel of real estate or any 
specific personal property, and mail the same, when requested to do so, 
upon receipt of sufficient postage." 

Section 59 provides: 

"On or before the 15th day of July, annually, the ·county auditor 
shall cause to he printed a list showing all changes made in the assessment 
of any tract, lot or parcel of real estate or improvement thereon or 
minerals or mineral rights therein, and shall cause a copy of such list 
to be mailed to each owner whose assessment has heen changed, if known, 
and if not, then to his agent, if known." 

Before said county board of revision in the exercise of the powers conferred 
upon it by sections 43 and 45 of the act, in connection with the exercise of the 
powers conferred upon it and the discharge of the duty placed upon it by provision 
of section 44 of the act, can increase any valuation complained of, notice must be 
given as required by provision of section 46 of the act, as above quoted. 

Valuations complained of may· be decreased only upon written application 
under oath of the party affected thereby, or his agent, as provided in section 47 
of the act, as above set forth. 

Your eleventh question is as follows: 
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"Are the powers of the board at its August session confined to the 
hearing of complaint:; only?" 
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In view of the provisions of section 51 of the act and especially the prons10n 
of the latter part of said section, taken in connection with the prodsions of 
section 52 of the act, it seems clear that while section 51 gives the county hoard 
of revision power to correct the amounts of valuations of any of the listings for 
the current year, and also gives it power to make any investigation in regard to 
said listings, it does not give to said hoard any authority to hear any complaints 
of said listings until after they have been revise<! and corrected by said board 
and have been returned to the county auditor to he thereafter reviewed upon 
complaint. It seems equally clear that at the August session the work of the 
county board of rcvbion is confined to a review upon complaint of any valuation 
or assessment on the tax list for the current year, as returned to the county 
auditor by said county board of revision after its work of equalization has been 
completed at its June session. I am of the opinion, therefore, that your eleventh 
question must be answered in the affirmative. 

Your twelfth question is af follows: 

".:\lay the power vested in the board by sections 43 and 45 be exercised 
at the June session, or at the August session of the board, or both?" 

This question has been answered in determining the answer to your ninth and 
tenth questions. 

Your thirteenth inquiry is as follows : 

"Has the county auditor the same power, and if so, may it be exer
cised before the completion of the tax list as well as thereafter, and 
without notice?" 

Inasmuch as I have already held in answer to your fourth question that no 
provision of the act under consideration vests in the county auditor, as the chief 
supervising, assessing officer of the county, any authority to originate or to change 
valuations of real estate listed and returned to him by the local assessors or 
assistant assessors, as the case may be, and that the only authority in said county 
auditor to originate or to change the valuations of personal property is found 
in the provisions of sections 5388, 5400 and 5401, G. C., it follows that the authority 
of said county auditor, referred to in section 56 of the act (Sec. 2583, G. C.), to 
revise lists of personal property, must he determined hy reference to said sections 
of the General Code. 

Section 5401, G. C., provides in part as follows: 

"The county auditor, if he shall have reason to believe, or i, informed 
that a person has in the year ninteen hundred and eleven or in any year 
thereafter, given to the assessor a false statement of the per,onal property, 
moneys, or credits, investments in bonds, stocb. joint stock cnmpanie,;, or 
otherwise, that the assessor ha,; not returned the full amount required 
to he listed in his ward or township, or has omitted or ma<ll' an erroneous 
return of property, money,, or credit,;, in\'estmcnts in bonus, stocks, joint 
stock companies, or otherwbe, which are by law subject tu taxation, 
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shall proceed, in said year nineteen hundred and eleven or in any year 
thereafter at any time before the final settlement with the county treasurer 
to correct the return of the assessor, and charge such persons on the 
duplicate with the proper amount of taxes. To enable him so to do, he 
may issue compulsory process, anti require the attendance of any persons 
whom he thinks have knowledge of the articles, or value of the personal 
property, money or credits, investment in bonds, stocks, joint stock com
panies, or otherwise, and examine such persons, on oath, in relation to 
such statement or return. The auditor, in all such cases, shall notify every 
such person, before making the entry on the tax list and duplicate, that he 
may ha\·e an opportunity of showing that his statement or the return of 
the assessor was correct." 

It will be observed that the powers conferred by this section upon the county 
auditor are practically the same as those conferred upon the county board of 
revision by section 43 of the act. 

Replying to your thirteenth question l am of the opinion that the powers con
ferred upon the county auditor by provision of section 5401, G. C., may be exercised 
before the completion of the tax list as well as thereafter, and that the only notice 
required to be given in connection with the exercise of such powers is that oro
vided for in said section. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

P. S. The tax commission of Ohio should formally decide the questions 
considered in conformity with this opinion of the attorney-general. 

1174. 

FINES IMPOSED BY Cm.IMOK PLEAS A~D PROBATE COURTS FOR 
VIOLATIOXS OF AXY LOCAL OPTIOX LAWS SHOULD BE PAID 
INTO COUNTY TREASURY-WHEN PART OF SUCH FINES ARE TO 
BE TURXED OVER TO LAW LIBRARY ASSQCIATIONS. 

Fines imposed b::,• common pleas and probate courts of any county for viola
tions of local option laws and which under section 13247, G. C., are to be paid into 
the county treasury, are subject to the provisions of section 3056, G. C., and such 
fines, or such part thereof as may be necessar::,• to brilzg the pa::,•ments to the law 
library association for any :year up to $500 should be turned over to said association. 

CoLUMBrs, OHio, January 15, 1916. 

HaN. G. 0. ~IcGoNAGLE, Prosecuting Attorney, McConnels-ville, Ohio. 

DEAR SrR :-Your letter of January 1, 1916, requesting my opinion, received, 
and is as follows : 

"Our clerk of courts has collected and now has in his hands, a fine of 
$200.00 assessed against a defendant by our common pleas court, under 
an indictment for a violation of the Beal municipal local option law in 
force here. 
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"We have a law library association organized under G. C. 3054, et seq., 
that is claiming this fine under provision in G. C., 3056, latter part of sec
tion, the association not having received funds reaching the $500 limit. 

"G. C., 13247, directs this fine to the county treasury. 
"The question, therefore, arises as to which section shall control." 
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Your question involns a consideration of sections 12378, 13247 and 3056, G. C. 
Section 12378, G. C., is a general statute regulating the disposition of fines and pro
vides as follows: 

"Unless otherwise required by law, an officer who collects a fine, shall 
pay it into the treasury of the county in which such fine was assessed. to 
the credit of the county general fund within twenty days after the receipt 
thereof, take the treasurer's duplicate receipts therefor and forthwith de
posit one of them with the county auditor." 

This is an old statute and has been in force in its present form since the re
vision of 1880. This general provision is subject to exceptions contained in a 
number of special statutes on the same subject, among them being the following 
provision of the Beal municipal local option law, 95 0. L., page 90: 

"Money received from fines and forfeited bonds collected under the 
provisions of this act shall be paid into the treasury of the municipal 
corporation wherein said fine was imposed or bond forfeited, and shall be 
applied to such fund or funds as the council of the said corporation may 
direct." 

A similar pronswn was contained in the Jones district local opinion l<;~w, 98 
0. L., page 68. 

In the case of Mt. Vernon v. Mochwart, 75 0. S., 529, the court had under 
consideration the question of the di!;position of fines imposed by a common pleas 
court under the Bea! municipal local option law. The court held that by reason 
of the fact that it was impossible to determine to what municipality such fines 
should be paid the provision of the Beal law above quoted did not apply to such 
fines and that they should be paid into the county treasury under the provisions of 
section 6802, R. S., now section 12378, G. C., supra. 

Following this decision, and in all probability as a result thereof, the legisla
ture in 99 0. L., page 475, apparently attempted to provide that fines imposed by 
common pleas and probate courts for a violation of any local option law should 
be turned into the county treasury. Whether the act in question was effective for 
the purpose or not is immaterial for this result was undoubtedly accomplished by 
the codification of 1910 when section 13247 assumed its present form. This section 
provides as follows: 

"Fines and forfeited bonds collected under this subdivision of this 
chapter, except as provided in section thirteen thousand two hundred and 
thirty-one, if enforced in the county court, small be paid into the county 
treasury, and, if enforced in m.unicipal courts, shall be paid into the treas
ury of the municipal corporation in which the cause was tried. Such 
funds paid into the treasury of the municipal corporation shall be applied 
as the council thereof may direct." 

At the very latest this section was effective February 5, 1910, when the Gen
eral Code was adopted by the general assembly. 
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It should be noted that the purpose of section 13247, supra, was merely to re
move the special provision theretofore existing with reference to local option fines 
insofar as common pleas and probate courts were concerned and permit them to 
be covered into the county treasury in the same manner as other fines under the 
provisions of section 12378, G. C., supra, so that section 13247, G. C., supra, while 
it may be said to be a special statute directing the disposition of fines in local 
option cases imposed by municipal courts, is not a special statute with reference 
to fines imposed by common pleas and probate courts, the effect of it being merely 
to remove the special direction theretofore existing and provide that such fines 
should be paid into the county treasury as other fines. 

\Vith this in view we come to a consideration of section 3056, G. C., and its 
effect upon the foregoing statutes. Section 3056, G. C., provides as follows: 

"All fines and penalties assessed and collected by the police court for 
offenses and misdemeanors prosecuted in the name of the state, except a 
portion thereof equal to the compensation allowed by the county com
missioners to the judges, clerk and prosecuting attorney of such court in 
state cases shall be retained by the clerk and be paid by him quarterly to 
the trustees of such law library associations, but the sum so retained and 
paid by the clerk of said police court to the trustees of such law library 
association shall in no quarter be less than 15 per cent of the fines and 
penalties collected in that quarter without deducting the amount of the 
allowances of the county commissioners to said judges, clerk and prose
cutor. In all counties the fines and penalties assessed and collected by 
the common pleas court and probate court for offenses and misdemeanors 
prosecuted in the name of the state, shall be retained and paid quarterly by 
the clerk of such courts to the trustees of such library association, but the 
sum so paid from the fines and penalties assessed and collected by the 
common pleas and probate courts shall not exceed five hundred per annum. 
The moneys so paid shall be expended in the purchase of law books and 
the maintenance of such association." 

This section had been in existence for many years as to fines imposed by 
police courts, but the provision thereof as to fines imposed by common pleas and 
probate courts was placed therein by amendment in 94 0. L., 295, which act be
came effective l.1ay 18, 1910, subsequent to both of the sections heretofore quoted. 
This is a general provision and modifies section 12378, G. C., supra, to the extent 
that fines which, under its terms were to be covered into the county treasury, must 
now be turned over to the law library association until the same amount in any 
year to five hundred dollars. This general provision, however, would not operate 
to modify any special prm·isions as to the disposition of any designated class of 
fines. Section 13247, G. C., supra, in so far as it applies to fines imposed by 
police courts in local option cases, is such a special provision and is therefore not 
modified by section 3056, G. C. The portion of section 13247, G. C., however, 
which applies to fines imposed by common pleas and probate courts is not, as has 
been shown above, a special provision and that portion of the section is modified 
by section 3056, G. C., supra, to the same extent as section 12378, G. C. 

I am therefore of the opinion that the fine imposed by your common pleas 
court under an indictment for a violation of the Beal municipal local option law is 
subject to the provisions of section 3056, G. C., and the same, or such part thereof 
as is necessary to bring the payments to the library association up to five hundred 
dollars, should be turned over to said association. 

In reaching the foregoing conclusion I have read and considered the opinions 
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of former Attorney-General V. G. Denman, found in the annual report of the 
attorney-general ior the year 1910, part II, page 784, with which I agree, and 
former Attorney-General Timothy S. Hogan, found in the annual report of the 
attorney-general for the year 1913, part II, page 1103, with which I am unable to 
agree. 

1175. 

Respectfully, 
EDWARD c. Tt::RNER, 

Attorney-General. 

PROSECUTIXG ATTORXEY-"FURTHERAKCE OF JUSTICE FU:ND"
BIDS FOR DEPOSIT OF FUXD ~OT REQUIRED-PROSECUTOR'S 
BOXD IS COUXTY'S SECURITY. 

The cowzty's security for any 1110/IC}' drawn, as well as for any mo11ey ex
pended by the prosecuti11g attorne}•, is the bond specially required by section 3004, 
G. C. Sewrity for deposit of an}' of this fund when drawn out of the trca.rury 
and placed in a ba11k is a matter pers;Jlzal to the prosecuting attorney alone. 

CoLUMBUS, 0Hro, January 15, 1916. 

HoN. JoHN V. CAMPBELL, Prosecuting Attonze}', Cincin11ati, Ohio. 

DEAR SIR :-I am in receipt of your request for an opinion under date of Jan
uary 10, 1916, reading as follows: 

"During my incumbency and during that of my predecessor the county 
prosecutor's fund has been deposited in a Cincinnati bank which pay~ ns 
3 per cent interest on our average balances, which interest was of course 
credited to the fund. It was my memory that the last legislature passed 
an act providing that any funds in the hands of a public officer might be 
deposited as the funds in the hands of the county treasurer may be. The 
only act I find on the 'ubject is ari amendment to Sec. 744-12, General 
Code, 105-106 0. L., page 505. I wish you would advise whether, in your 
opinion, the county prosecutor's fund is within the intendment of this act 
and whether bids should be received and security taken for the deposit. 
The prosecutors of this county have not exacted security for the deposits 
made by them and were, of course, personally liable for any default on the 
part of the hank." 

I a)TI clearly of the opmwn that section 744-12, G. C., as amended (106 0. L., 
page 505), has no application to the "furtherance of justice fund" drawn from the 
county treasuries by prosecuting attorneys under section 3004. 

Section 3004, G. C., does not require or contemplate that the full amount of 
the allowance be drawn from the public treasury at one time by the prosecuting 
attorney. ::\either docs said section prevent the prosecuting attorney from leaving 
all of the funds in the county treasury and paying them out upon voucher to the 
county auditor fur warrant upon the county trca,ury a' the exjJenses are incurred. 

The county's security for any money drawn, as well as for any money ex
pended hy the prosecuting attorney, is the bond specially required by section 3004. 
The question of whether or not the prosecuting attorney shall take security for 
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the deposit of any of this fund when he draws it out of the treasury and places 
it in a bank is a matter personal to the prosecuting attorney alone. If the prose
cuting- attorney is allowed interest upon the deposit by a bank, the course you have 
pursued in crediting the interest to the fund is proper. 

1176. 

Respectfully, 
Eow ARD C. TcR~ER, 

Attorney-General. 

CASS HIGH\VAY LAW-ROADS A)JD HIGHWAYS-NO AUTHORITY TO 
ASSESS AGAINST ABUTTING PROPERTY OW)JERS ANY PORTION 
OF COST I:-,r EXCESS OF TEX PER CEXT, EXCLUSIVE OF BRIDGES 
AND CULVERTS-SEE OPIXIOX NO. 1148, JAXUARY 5, 1916, OPIX
IONS OF A TTOR)JEY GENERAL FOR 1915. 

rVJzere a highway is constructed, reconstructed or improved and the work is 
carried 011 by the state highway department, there is no authority to assess against 
the abutting proper!::> owners any portion of the cost in excess of ten per cent 
thereof, e.rclusive of bridges and culverts. 

CoLUMBGS, Omo, January 17, 1916. 

HoN. C. H. CuRTISS, Prosecuting Attorney, Raven110, Ohio. 

DEAR SIR :-I have your communication of January 12, 1916, in which you 
inquire as follows: 

"Under the Cass law what is your ruling under state aid construction 
on the question as to whether abutting property owners can be assessed 
in excess of ten per cent of the cost of the improvement exclusive of 
bridges and culverts?" 

The exact question submitted by you has not been passed upon by this de
partment, but the general subject of assessments on work carried forward by the 
state highway department was dealt with in opinion X o. 1148, rendered by me to 
Hon. Clinton Cowen, state highway commissioner, on January 5, 1916, a copy of 
which opinion I enclose for your consideration. 

It was held in that opinion that as to any work in the nature of construction, 
reconstruction or improvement carried on hy the state highway department, ten per 
cent of the cost thereof must be assessed against the owners of the abutting prop
erty, but that so long as work carried on hy the "tate hig-hway department may be 
properly classified as a maintenance or repair operation, there is no authority to 
assess any part of the cost thereof against the owners of the abutting property. 
In the opinion referred to above you will find a reference to all of the sections of 
the Cass highway law referring to the matter of assessments where the work is 
carried on by the state highway department. All of these sections which relate 
to the amount of the assessment provide for an assessment of ten per cent of the 
cost, and I do not find that any authority has been conferred upon the state high
way department, the county commissioners or the township trustees to either in
crease or diminish the amount of this assessment. 

I advise you, therefore, in answer to your inquiry, that where a highway is 
constructed, reconstructed or improved and the work is carried on by the state 
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highway department, there is no 
owners any portion of the cost 
bridges and culverts. 

authority to assess against the abutting property 
in excess of ten per cent thereof, exclusive of 

Respectfully, 

1177. 

Enw ARD C. TuRNER, 
Attorney-General. 

BROTHERHOOD OF ALL RAILWAY DfPLOYES, FOREIGN FRATER
NAL BENEFIT ASSOCIATIO~. CAXXOT BE LICEJ'\SED TO DO 
BUSIXESS IN OHIO-ITS CHARTER AUTHORIZES PAYMENT OF 
DEATH BE~EFITS ONLY IN EVEXT OF DEATH RESULTING FROM 
ACCIDENTS-SUCH PROVISIO~ DOES XOT :MEET REQUIREMENTS 
OF GENERAL CODE OF OHIO. 

Brotherhood of all railway emplo':yes, a foreign fraternal benefit association 
iucorporated under the laws of the state of Illinois, which is authorized by its 
charter to pay death benefits ouly in e·uent of death from accidental causes and 
which cannot therefore meet the requirements of the Ohio fratemal benefit act 
relative to annually reporting a ~·aluation of its death certificates equal to or higher 
than· the national fraterflal congress· table of mortality of 1899, cannot be licensed 
by the superintendent of insurance to do business in Ohio wtder the Ohio fraternal 
bene fit act. 

CoLUMBUS, OHIO, January 17, 1916. 

HoN. FRANK TAGGART, Superintendent of Insurance, Columbus, Ohio. 

DEAR SIR :-I have your letter of December 29, 1915, in which you request my 
opinion as follows: 

"The brotherhood of all railway employes is a fraternal benefit asso
ciation duly incorporated under the laws of the state of Illinois, and duly 
licensed. By its articles of incorporation, it is empowered 'to provide and 
maintain by means of dues and assessments, or either of them, from its 
members, a benefit fund from which shall be paid to its members in the 
eYent of bodily injury, disablement or death resulting from accident, to his 
then designated beneficiary or beneficiaries who shall be of the relation
ship provided by the laws of this state, and is now or that may hereafter 
be provided in and by the constitution and laws.' 

"This association, by its application and certificates of membership, 
provides for the payment of death benefits resulting from accidental death. 
This association has filed its application for admission to write this class of 
insurance in the state of Ohio, and had complied, or offered to comply, 
with all the provisions of section 9477, paragraph 16, of the General Code 
of Ohio, in that it has filed with the superintendent of insurance a duly 
certified copy of its charter, or articles of association, a copy of its con
stitution and laws certified by the secretary or corresponding officer, a 
power of attorney to the superintendent as provided in this law, a state
ment of its business under oath of its president and secretary, or cor
responding officer, in the form required by the superintendent of insur
ance, a certificate from the proper officials of the state of Illinois that the 
society is legally organized, and copies of its contracts which show that 
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benefits are provided for by periodical, or other payments, by persons 
holding its contracts. 

"Its charter, however, and its constitution and by-laws, simply pro
vide for death benefits resulting from accident, and do not provide for 
the payment of death benefits generally. Section 9477 provides that any 
foreign society desiring admission to this state 'shall have the qualifica
tions required of domestic societies organized under this act, and have its 
assets invested as required by the laws of the state, territory, district, coun
try or province where it is organized.' 

"Section 9466 provides that 'every society transacting business under 
this act, shall provide for the Pa:ymeut of death benefits.' 

"Section 9484 of the General Code requires a valuation of the cer
tificates of associations of this kind, the legal minimum standard valuation 
of which shall be the national fraternal congress table of mortality as 
adopted by the national fraternal congress April 23, 1899, or, at the option 
of the society, any higher table. As this table of mortality is only adapted 
to the valuation of certificates providing for death benefits generally, and 
not for death by accident, I am desirous of knowing whether I am en
titled to admit this association to transact business in this state unless it 
shall by its constitution and by-laws provide for the payment of death 
benefits generally and not limit to death benefits from accidental causes. 

"Your instruction and advice in this regard are respectfully requested." 

Upon an examination of certificate-of-membership forms A and B, which you 
have since submitted to me, I find that in addition to paying benefits to its mem
bers in event of bodily injury, disablement or death resulting from accident, as 
recited in your letter, the brotherhood of all railway employes also contracts to 
pay benefits to its members in case of disability resulting from illness. It does not, 
however, offer to pay death benefits in event of death from sickness or from any 
cause other than accident. 

Section 9466 of the General Code, referred to in your letter, and which is a 
part of the fraternal benefit act, provides, in part, as follows: 

"Every society, transacting business under this act shall provide for 
tlze paJ,•melzf of death benefits, and maJ,' provide for the payment of benefits 
in case of temporary or permanent physical disability, either as a result 
of disease, accident or old age; provided, etc. * * *" 

If the above quoted language stood alone, unqualified and unrestricted by the 
provisions of other sections of the act, I would have little difficulty in concluding 
that the brotherhood of all railway employes should be licensed and admitted to do 
business in Ohio because it does in its certificate "provide for the payment of 
death benefits," although within a limited scope only. 

There are other provisions and requirements of the act, however, which in
dicate a general legislative purpose ancl intent to require all fraternal benefit so
cieties to provide for the payment of death benefits generally, and not to permit 
such societies to issue certificates calling for the payment of death benefits only in 
case death should result from limited causes. In other words, it is apparent from 
an examination of the entire act that the powers and privileges created and con
ferred by the act were intended to apply to and govern only such soCieties as 
issue certificates providing for the payment of death claims generally, i. e., claims 
arising from death caused by both sickness and accident. 

Section 9477 of the General Code, relative to licensing of foreign fraternal 
societies provides, in part, as follows: 
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"* * * any foreign society desiring admission to this state shall 
have the qualifications required of domestic societies organized under this 
act and have its assets itn-ested as required by the laws of the state, ter
ritory, district, country or province where it is organized. For each such 
license or renewal the society shall pay the superintendent twenty-live 
dollan•. \Yhen the superintendent refuses to license any society or revokes 
its authority to do business in this state he shall reduce his ruling, order 
or decision to writing and file the same in his office, and shall furnish a 
copy thereof, together with a statement of his reasons, to the officers of 
the society, upon request, and the act of the superintendent shall be re
viewable by proper proceedings in any court of competent jurisdiction 
within the state * * *" 
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From the above quoted provtswns it follows that every foreign society ad
mitted to do business in this state must have the same qualifications as required 
of domestic societies organized under the Ohio act. Section 9470 of the General 
Code, in part, is as follows: 

"* * * The funds from which benefits shall be paid and the funds 
from which the expenses of the society shall be 'defrayed, shall be de
rived from periodical or other payments by the members of the society 
and accretions of such funds; provided, that no society, domestic or for
eign, shall hereafter be incorporated or admitted to transact business in 
this state, which does not provide for stated periodical contributions suffi
cient to provide for meeting the mortuary obligations contracted, when 
valued upon the basis of the national fraternal congress table of mortality 
as adopted by the national fraternal congress, August 23, 1899, or any 
higher standard, with interest assumption not more than four per cent per 
annum, nor write or accept members. for temporary or permanent disabil
ity benefits except upon tables based· upon reliable experience, with an in
terest assumption not higher than four per cent per annum." 

Section 9473 of thP General Code, relative to the incorporation of domestic 
fraternal benefit associations and prescribing certain other qualifications, contains 
the following language (quoting from paragraph 6): 

"* * * * but no such society shall incur any liability other than 
for such advance payments nor issue any benefit certificate nor pay nor 
allow or promise to pay or allow, to any person any death or disability 
benefits until * * * there has been submitted to the superintendent of 
insurance under oath of the president and secretary or corresponding offi
cers of such society, a list of such applicants, giving their names, addresses, 
date examined, date approved, date initiated, name and number of the 
subordinate branch of which each applicant is a member, amount of bene
tits to be grantcci, rate of stated periodical contributions, which shall be 
sufficient to provide for meeting the mortuary obligation, contracted, when 
valued for cieath benefits upon the basis of the national fraternal congress 
table of mortality, as adopted by the national fraternal congress August 
23, 1899, or any higher standard at the option of the 'ociety, and for dis
ability benefits by tables based upon reliable experience and for combined 
death and permanent total disability henetits by tables based upon reliable 
experience, with an interest assumption not higher than four per cent per 
annum. * * *" 
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Section 9484 of the General Code provides, in part as follows (quoting from 
paragraph 2) : 

"* * * In addition to the annual report herein required, each society 
shall annually report to the superintendent a valuation of its certificates in 
force on December 31, last preceding; * * * 

"Such valuation shall be certified by a competent accountant or actuary, 
or, at the request and expense of the society, verified by the actuary of 
the department of insurance of the home state of the society, and shall be 
filed with the superintendent within ninety days after the submission of the 
last preceding annual report. The legal minimum standard of valuation 
for all certificates, except for disability benefits, shall be the national fra
ternal congress table of mortality, as adopted by the national fraternal 
congress April 23, 1899, or, at the option of the society, any higher table; 
or, at its option, it may use a table based upon the society's own experience 
of at least twenty years and covering not less than one hundred thousand 
lives with interest assumption not more than four per centum per annum 

* * *" 

From the language above quoted from the several sections of the Ohio act 
it is clear that foreign as well as domestic corporations, excepting such as come 
within the exempting language of the fourth paragraph of section 9491, G. C., 
must annually report to the superintendent of insurance a valuation of its cer
tificates in force on December 31, preceding such report, with certain enumerated 
exceptions. 

The brotherhood of all railway employes cannot avoid the necessity of re
porting a valuation of its policies under the provisions of said paragraph four of 
section 9491, G. C., referred to, because the exception therein in that respect is 
specifically limited to "any fraternal benefit society heretofore organized and in
corporated and operating * * *" Section 9491, G. C., is a part of the fraternal 
benefit act passed May 31, 1911, 102 0. L., 533, whereas the brotherhood of all 
railway employes was not organized, incorporated or in operation until subsequent 
to that date. 

The General Code adopts as the standard of valuation for all such certificates 
required to be valued the table of mortality as adopted by the national fraternal 
congress of August 23, 1899, or, at the option of the society making the valuation, 
any higher table, or it may use a table based upon the society's own experience 
of at least twenty years and covering not less than one hundred thousand lives 
with interest assumption of not less than four per centum per annum. 

From the facts stated in your letter and other documents submitted, it ap
pears that the brotherhood of all railway employes has not been in exi~tence for 
twenty years. Therefore, it cannot avail itself of the latter of the three enumer
ated methods of valuation. It must necessarily then use the table of mortality as 
adopted by the national fraternal congress of August 23, 1899, or any higher table. 

I am informed that the table of mortality of the national fraternal congress 
referred to was based and computed upon statistics of deaths resulting from 
sickness as well as from accident, and that there was no table adopted by this 
congress computed upon statistics of death resulting from accidents only. It fol
lows, therefore, that it would be practically impossible for the brotherhood of all 
railway employes to remain in competitive business and value its certificates in 
accordance with the method and standard required by the Code. Since all death 
certificates must be valued and the standard of valuation adopted and required 
by the legislature deals solely with general death certificates, it must be concluded 
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that the legislative intent was to make the act applicable only to societies issuing 
general death certificates. 

I am, therefore, of the opinion that the brotherhood of all railway employes 
cannot be licensed to do business in Ohio under the provisions of the fraternal 
benefit act. Respectfully, 

1178. 

Eow ARD C. TuRNER, 

Attomey-General. 

1\fU!\ICIPAL COURT OF COLU~IBUS, OHIO-PERSONS CONVICTED IX 
SAID COURT FOR VIOLATIOX OF SECTIOX 12758, G. C., SHOULD 
BE REQUIRED TO PAY ALL XECESSARY COSTS OF ANALYSTS 
AND INSPECTIOX AS PROVIDED Ii'J SECTIOX 12759, G. C. 

Persons convicted in the municipal court of Columbus, Ohio, of a ~iolatio11 

of section 12758, G. C., should be required to pay all necessary costs of mwylsis 
and inspection, as provided in section 12759, G. C. 

CoLUMBUS, 0Hro, January 17, 1916. 

Board of Agriculture, Dairy and Food Di'l!ision, Columbus, Ohio. 
GENTLEMEN :-Your letter of January 14, 1916, asking my opinion as to whether 

in prosecutions in the municipal court of Columbus, Ohio, for violations of 
section 12758, G. C., the defendant is required to pay the cost and expense of 
inspection and analysis, received. 

Section 12758, G. C., provides as follows: 

"\Vhoever man11facturers for sale, offers for sale or sells a drug, 
article of food, or flavoring extract which is adulterated or misbranded 
as the terms 'drugs,' 'food,' 'Havoring extract,' 'adulterated' anrl 'mis
branded' are defined and describerl by law, or manufacturers, offers or 
exposes for sale or delivers a drug or article of food and fails, upon de
mand and tender of its value, to furnish a sample thereof for analysis, 
shall be fined not less than twenty-five dollars nor more -than one hun
dred dollars, and, for each subsequent offense, shall be fined not less than 
one hundred dollars nor more than two hundred dollars or imprisoned 
in the county jail nqt less than thirty clays nor more than one hundred days, 
or both." 

Section 12759, G. C., prodcles as follows: 

"A person found guilty of manufacturing, off~r:tw for sale or selling 
an adulterated article of food or drug.· as descril,ed in the next preceding 
section, shall pay all necessary costs and expenses incurred in inspecting 
and analyzing such adulterated article." 

Section 13423, G. C., 103 0. L., 539, provides in part as follows : 

"Justices of the peace, police judges and mayors of cities and villa6eS 
shall have jurisdiction, within their respective counties, in all cases of 
violation of any law relating to: 
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"1. The adulteration or deception in the sale of dairy products and 
other food, drink, drugs and medicines." 

Section 1558-54, G. C., 106 0. L., page 367 (part of the Columbus municipal 
court act), provides in part as follows: 

"The municipal court shall have and exercise all jurisdiction now con
ferred by law or which may hereafter be given to police courts." 

The municipal court of Columbus having been given jurisdiction in prosecu
tions for violations of section 12758, G. C., supra, the provisions of section 12759, 
G. C., supra, apply to convictions in such cases in said court in the same manner 
as to other courts. 

I am, therefore, of the opinion that a person found guilty in the municipal 
court of Columbus of manufacturing, offering for sale or selling adulterated 
articles of food or drink, should be required to pay all necessary costs and ex
penses incurred in inspecting and analyzing such adulterated article. 

1179. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 

BAXKS AXD BAXKING-DEPOSITORY OF COUNTY FU~DS-l\fA Y 
DESIGNATE AXOTHER BAXK OR TRUST C0:\1PA~Y AS lTS 
AGEXT-ORJGINAL DEPOSITORY AXD ITS SURETY STILL RE
SPOXSIBLE FOR SAFE KEEPING OF SUCH FU~DS. 

A lawfully designated depository of county funds may, with the consent of its 
surety, designate another bank or trust company as its dul:,• authorized agent to re- • 
cei<•e tlze deposit of suclz funds from time to time as the same may be made b.1• the 
treasurer of such count:,•, if at the same time it authorizes the commissioners of 
said county to direct said cowzt:.• treasurer to deposit funds of said county, accord
illg to the terms of its contract, with said bank or trust company as its duly au
thorized agent, and said depository and its surety will still be responsible for the· 
safe keeping and repayment of the funds so deposited by said county treasurer, it 
being understood that said arrangement will be made with the co11se1zt of said 
suret:,• company. 

CoLCI!Bl:S, OHio, January 17, 1916. 

HoN. CHARLES F. ADAMS, Prosecuting Attorney, Elyria, Ohio. 

DEAR SIR :-In your letter under date of December 24th, you request my opinion 
as follows: 

"\Ve desire your opinion on the matter of depositories of county funds 
as it concerns one of the local banks which was designated as one of the 
county depositories. Bids were asked and received for the county funds 
in the usual manner, one of the bidders being the Lorain County Banking 
Company. Recently The Lorain County Savings & Trust Company was 
incorporated under the laws of this state and purchased, or took over, the 
assets of the Lorain County Banking Company. In effect the stockholders 
of the Lorain County Banking Company intend simply to acquire acldi-
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tiona! authority which that company did not possess, but the two corpora
tions are stiii in existence. The charter of the Lorain County Banking 
Company will, we understand, not be surrendered for some time owing 
to matters which cannot be settled at once. 

"The riew company acquired the lease, furniture, deposits, etc., and 
proceeded with, we believe, the same or practicaily the same board of 
directors and officers. \\'hen the Lorain Banking Company's bid was 
accepted and its bond apprond, the bond provided for the safe keeping, 
re-payment, etc., of the funds to be deposited by the county treasurer 
with that company and not with its successors or assigns. Xo occasion 
arose for the question as to the deposit under this ·bid and bond until 
the new company took over the business of the old company. No new 
bond has been given to guarantee the deposits which might be made with 
the new company, nor has the new company been named as an emergency 
depository under the statutes. 

"\\' e have advised the county treasurer that if deposits were inade 
with The Lorain County Savings & Trust Company we had no bond 
securing such deposits, nor in fact did he have any authority to so deposit 
under the bid and bond of the Lorain Count~ Banking Company. The 
query which confronts. us under the foregoing circumstances is do we 
have to deposit with the old company whose bid was accepted and who 
gave the bond required by law, and which corporation stiii exists, or do 
the circumstances above related require the commissioners to treat this 
condition as nuiiifying the further 'contract to deposit and re-advertise for 
bids under the statute?" · 

63 

The commissioners of Lorain county, acting under authority and in compli
ance with the requirements of the statutes governing the designation of depositories 
for the funds of said county, having designated the Lorain County Banking Com
pany as one of the depositories for said funds, and having accepted the bond 
offered by said company in compliance with the requirements of sections 2722 
et seq., of the General Code, it foilows that under provision of section 2729, G. C., 
said the Lorain County Banking Company became a depository for such part of 
said funds as was awarded to said company by said county commissioners for a 
term of three years from the date of the acceptance of said undertaking. 

By the aforesaid designation of the Lorain County Banking Company, the 
giving of the bond by said company and the acceptance of the same by the com
missioners of Lorain county, a contract was effected between said county commb
sioners and said the Lorain County Banking Company for a term of three years 
fro111 the date of the acceptance of said bond and the county treasurer, by virtue 
of the terms of said contract and of the written notice from said county commis
s.ioners, issued to him in compliance with the requirements of section 2736, G. C .. 
as amended in 103 0. L., 562, advising him of the selection of said thP Lorain 
County Banking Company as an active or as an inactive depository of a part 
of the funds of Lorain county, has the right to dcpo,it funds of ,aid county in 
said depository as provided in said section 2736, G. C., and in a 'o\1111 not to excrecl 
the amount awarclecl to said depository hy 'aiel county eonunis'oioners fur the 
aforesaid term of three years, or until the unclertaking of its successor, rlesig
nated in the manner provided by law, has been accepted by said county com
missioners. 

The rights of said county commissioner' under the aforesaid contract are in 
no way affected by the taking over of the assets and place of business of the 
Lorain county Banking Company by The Lorain County Savings and Trust Com-
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pany, and the Lorain County Banking Company and its surety will be responsible 
for the safe keeping and re-payment of the money deposited with said company 
by the treasurer of said county, according to the terms of said contract. The 
county treasurer has no authority under said contract to deposit money with The 
Lorain County Savings and Trust Company, and any deposit made with said com
pany would be in violation of the statutes governing the deposit of county funds. 

\Vhile the aforesaid contract has many of the characteristics of an ordinary 
contract, and it may be argued tha~ the Lorain County Banking Company has 
the right to assign said contract to The Lorain County Savings and Trust Com
pany, in view of the peculiar relation existing between your county commissioners 
and the Lorain County Banking Company as a depo:;itory of county funds, by 
virtue of the designation of said company as said depository hy said county com
missioners in compliance with all the requirements of t)le statutes governing such 
designation, I am of the opinion that the contract effected by said designation and 
by the acceptance by said county commissioners of the undertaking of said the 
Lorain "County Banking Company, may not be assigned by said company to The 
Lorain County Savings and Trust Company. 

Inasmuch, however, as it is the desire of the Lorain County Banking Company 
that The Lorain County Savings and Trust Company shall take over its place of 
business and its assets including the deposit of the public funds, I can see no 
objection to the Lorain County Banking Company with the consent of its surety 
designating The Lorain County Savings and Trust Company as its duly authorized 
agent to receive the deposits of county funds from time to time as the same shall 
he made by the county treasurer, and at the same time authorizing the commis
sioners of Lorain county to direct the county treasurer to deposit funds according 
to the terms of the aforesaid contract with said The Lorain County Savings and 
Trust Company, as the duly authorized agent of said the Lorain County Banking 
company. Such an arrangement would not violate any of the terms of said 
contract and the Lorain County Banking Company and its surety would still be 
responsible for the safe keeping and re-payment of the funds so deposited hy 
the county treasurer, it being understood that said arrangement will be made 
with the consent of said surety company. 

I am of the opinion, therefore, that such an arrangement may he effected 
and in this way the deposit of the county funds may be made according to the 
terms of said contract for the remainder of the three-year term. 

This plan, of course, necessitates the continuing of the corporate existence of 
the Lorain County Banking Company until the expiration of said three-year term. 

If. on the other hand, such an arrangement is not effected and the Lorain 
County Banking Company fails to provide for the receipt and safekeeping of that 
part of the county funds awarded to it according to the terms of its contract, then 
I am of the opinion that your county commissioners should at once provide for 
the deposit of said part l)f said funds in the manner prescribed hy the statutes 
governing the designation of depositories for county funds. 

If your county commissioners are compelled to provide a new depository 
because of the failure of the Lorain County Banking Company to perform its con
tract. said company and its surety will he responsible to said county commissioners 
for the safe keeping and re-payment of any funds deposited with it according to 
the terms of said contract until such time as the same shall be withdrawn by the 
county treasurer under the direction of said county commissioners, and will be 
liable for any loss occasioned by its default. 

Respectfully, 
EnwARD C. TcRXER, 

Attorney-Genera/. 
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1180. 

APPRO\'.AL OF LEASE OF CERTAIX C\X.AL L\XDS IX CITY OF 
AKROX TO ::\IARTIX D. KUHLKE. 

CoLl"~!Bl"S, OHio, January 17, 1916. 

Hox. FRAXK R. FAt:\"ER, SupcrillfCIId oj Public 1Vorks, Columbus, Ohio. 

DL\R SIR :-I have your communication of January 4, 1916, ·transmitting to 
me for examination a lease of certain canal lands in the city of Akron to one 
!llartin D. Kuhlke, the valuation of said lands being $11,000.00. 

I find this lease to be in regular form and am, therefore, returning the same 
with my approval endorsf'rl thereon. Respectfully, 

1181. 

EDWARD c. Tt:R:'i"ER, 
Attorllc:,•-Gelleral. 

ARTICLES OF Il\CORPORATIOX OF THE ECOXO:\IY MUTUAL CAS
UALTY CO::\IPAXY OF DA YTO~. OHIO, APPROVED. 

CoLe~mus, OHio, January 18, 1916. 

Ho~. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, 0/zio. 

DEAR Sm :-I herewith return the articles of incorporation of The Economy 
::\lutual Casualty Company, of Dayton,Ohio, with my approval attached thereto. 

I have some doubt as to the necessity of securing the approval of the attorney
general to articles of incorporation of a company organized under said section 
9445 of the General Code, but to make sure of compliance with the statute I have 
done so. 

Section 9341 of the General Code, requires the approval of the attorney
general to articles of incorporation of legal reserve life insurance companies. The 
company in question i:., hov;cvcr, nut a legal reserve life insurance company. 

Section 9512 of the General Code, requires the approval of the attorney
general to articles of incorporation of a company fornwcl fnr the purpose of 
insnrance, other than life insurance. The broad language used in this section 
would indicate that it was the legislative intent to require the approval of the 
attorney-general to articles of incorporation of all insurance companies. 

This same section, however, viz. 9512, provides further that, 

* * * "if such articles of incorporation be found hy him to be in 
accordance with the provisions of this chapter, and not inconsistent with 
the constitution and laws of this state, an<! of the United States, he shall 
certify and deliver them back to the secretary." 

This would seem to indicate that the section was only intended to apply to 
corporations organized under the chapter of which section 9512 is a part, and 
which is chapter I, division III, suhdh·ision II, title IX. Section 9445 of the 
General Code, however, under which this company is organized, is a part of 
chapter 3, division III, subdivision I, title IX, and it would obviously be impossible 
for the attorney-general to find that its articles of incorporation are in accord
ance with the provisions of chapter 1, division III, subdivision II, title IX. 

3-Ynl. I-A. G. 

Respectfully, 
EDWARD c. TUR~ER, 

Attontey-Ge11eral. 
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1182. 

A~SWERS TO SIXTEEX QL'ESTIOXS IX REGARD TO OFFICERS A~D 
MEMBERS OF THE GE~ERAL ASSE:\IBLY-ATTEXDAXCE AND 
MILEAGE OF :.!EMBERS-SALARIES OF CLERKS-PURCHASE OF 
ARTICLES FOR USE OF GEXERAL ASSE:\1BL Y- WHAT VOUCHERS 
SHOULD BE APPROVED BY CLERK OF HOUSE OF REPRESEXT A
TIVES A~D PRESIDEXT OF SENATE-PORTRAIT OF LIEUTENAXT 
GOVER~OR-XO PROHIBITIO~ AGAIXST A J,IEJ,IBER BEIXG INTER
ESTED IN CONTRACTS LET BY STATE-TELEPHOXE AXD TELE
GRAPH SERVICE OF 1IE:.IBERS, PRIVATE AXD PUBLIC-POSTAGE 
-AUDITOR OF STATE CAX PRESCRIBE SYSTE:\f OF ACCOU~TING 
FOR GENERAL ASSE:\IBLY. 

1. In the absence of fraud or gross neglect of duty the president of the 
senate or speaker of the house of representatives would not be personally liable 
for a mistake in the certification of the number of days' attendance of members 
of such houses, as provided in section 54, G. C. 

2. The mileage provided for in section 50, G. C., is a part of the fixed com
pensation of members of the general assembly and the members are entitled to same 
each week, whether they actually tra-uel to and from their homes or not. Payment 
of such mileage is not a violation of section 31 of article II of the constitution of 
Ohio. 

3. The vouchers for salaries of the clerks of the house of representatives 
or the senate after adjournment in "making indexes to the recorded and printed 
journals and reading proof sheets of the printed jounzals'' should be approved 
by the commissioners of public printing. 

4. The salaries of the clerks of the senate and house of representatives are 
limited to five dollars per day b;y section 51 of the General Code, and it would not 
be competent for one branch of the general assembly to authorize, by resolution 
or in any other manner, the payment of more than such stipulated compensation 
to said officers. 

5. The salaries of the clerks of the senate and house of representatives for 
the time employed after the adjournment of the general assembly in making indexes 
to the recorded and printed journals and reading the proof sheets of the printed 
journals may be changed and such clerks may be retained for other services, 
provided the general assembly has made an appropriation therefor, the expenditure 
of which for such purposes has been duly authorized by resolution of the branch 
of the general assembly to which the appropriation is made. 

6. Purchases of stationery, books, blank books and articles of the same 
general character for the use of the general assembly must, ilz the absence of joint 
resolution, be purchased by the secretarj' of state, as provided in sections 171 and 
172 of the General Code. Purchases of articles for the use of the general assemblj• 
for either branch thereof which do uot come within the foregoing class, may be 
purchased by anyoue duly authorized so to do. 

7. Vouchers drawn against tlze fwzds appropriated to tlze house of representa
tives, except those for attendance and mileage, should be approved by the clerk of 
the house of representatives, pursuant to lzouse resolution No. 8, passed January 
4, 1915. Vouchers drawn against the funds appropriated to the senate should be 
approved by the president of the senate. 

8. Vouchers drawn pursuant to a resolution of the senate for tlze painting 
of a picture of the lieutenant governor and the taking of a picture of the members 
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of the senate is sufficient to warrant Sitch Pa:yments, providing funds have been 
nf'Propriatcd b): the ycncral assembly for said purposes. 

9. Neither section 15, G. C., as amended 106 0. L., 306, nor as it stood 
immediate/::; prior to Sitch amendment, nor section 19 of article II of the constitu
tion, generally spca!~hlg prohibit a member of the general assembly from being 
interested in coutracts let by the state, either ~t·ith or without competitive bids. 
Thi.ur.ztle. lzowe·z:er, is subject to modificat~on _by s)_niJic_fact.s. 

'10':' -wnetTier- a -·,i;emi;er of the general assembl::,• comes within the provisions 
of sections 12910 and 12911 of the General Code, depends eutirely upo11 the facts 
in each particular case. Geuerally speakiug, section 12910 would not apply to a 
member of the geueral assembly but it is possible that a state of facts might arise 
1,•hich would coztze <;•jthin tlu:_.J:>Lnisiolls of said sectious. 

11. .\!embers of the general assembly are uot entitled to be furnished with 
telephone, telegraph aud other means of commwzicatiou for private purposes but 
a11 appropriation by the geueral assembl::,o to funzish telephoue, telegraph and other 
ser1.:ices of like character to members of the ueueral assembly necessar::,• to the 
proper discharge of their duties "'''ould uot co11stitute an allowance such as is 
prohibited by sectiou 31 of article II of the coustitutiou. 

12. The funzislzing of postage by the state to carry out the provisions of sec
tioll 768, G. C., is uot a violat-ion of section 31 of article II of the constitution 
of Ohio. 

13. Under sectio11s 274, et seq., G. C., the auditor of state, as chief inspector and 
supervisor of public offices, cazz prescribe aud require in the offices of the clerk 
of the house of representatives and the clerk of the seuate the installation of a 
system of accuuuting a11d reporting for the disbursenwzt of public money appro
priated to the respective branches of the geueral assembly, so far as said clerks 
1u.ay handle such fuuds or vouchers. This authority of the auditor of state does 
zzot extend to records uf the general assembly such as journals, etc., the method of 
keeping which is provided for in the co11stitution and the general code. 

Couarm:s, OHio, January 18, 1916. 

HoN. A. V. DoN.\HEY, Auditor of State, Columbus, Ohio. 

DEAR SIR:-Your letter of September 21, 1915, asking for a written opmJOn 
upon a number of questions, was received in this office on October 5, 1915. The 
questions are so numerous that each question will be stated in the order in which 
the same is answered. 

First question: "Under section 54, G. C., can the president of the 
senate and the speaker of the house be held personally responsible if the 
'number of days' attendance' is not correctly certified?" 

Section 54, G. C., provides : 

"The president of the senate, and speaker of the house of representa
tives, shall ascertain the number of days' attendance of each member 
and officer of the respective houses, during the session, the number of 
miles travel of each member to and from the seat of government and 
certify such attendance and mileage, anrl the amount due therefor, to the 
auditor of state." 

In the absence of fraud or gross neglect of dutv. the president of the senate 



68 OPINIONS 

or speaker of the house of representatives would not be liable personally if a 
mistake were made in the number of days' attendance certified to. 

Second question: "Can the mileage provided for in section 50, G. C., 
be regarded as fixed compensation' under Art. II, Sec. 31, constitution of 
Ohio?" 

The answer to this question is necessarily involved in the answer to your 
third question and I will, therefore, at this point mere1y answer your second 
question in the affirmative and refer you to the answer to your third question 
for the reasons therefor. 

Third question: "Are members entitled to mileage once a week as 
provided in section 50, G. C., whether they go home or not?" 

Section 50, G. C., provides as follows: 

"Every member of the general assembly shall receive as compensa
tion a salary of one thousand dollars a year during his term of office. 
Such salary for such term shall be paid in the following manner: Two 
hundred dollars in monthly installments during the first session of such 
term and the balance of such salary for such term at the end of such 
session. 

"Each member shall receive two cents per mile each way for mileage 
once a week during the session from and to his place of residence, by 
the most direct route of public travel to and from the seat of government, 
to be paid at the end of each regular or special session. If a member is 
absent without leave, or is not excused on his return, there shall be 
deducted from his compensation the sum of ten dollars for each day's 
absence." 

The answer to your third question depends upon whether the purpose of 
the prodsion of section 50, G. C., supra, in reference to the payment of two 
cents per mile is to fix a basis for the computation of compensation of members 
of the general assembly, or to provide the basis upon which such members are 
to be reimbursed for expenses incurred in such travel. A careful reading of said 
section indicates that the first proposition above stated is the correct interpretation. 
That is to say, this section has no reference to expense whatever, but is purely 
a statute fixing the compellsation of members of the general assembly. The section 
provides: "Every member of the general assembly shall receive as compensation" 
-what? "A salary of one thousand dollars a year'' and "two cents per mile each 
way for mileage once a week during the session from and to his place of resi
dence." 

The statute also tixes the time at which the portion of the compensation 
designated as "salary" shall be paid, and the time at which the portion of the 
<.ompensation designated as "mileage" shall he paid. It is significant that the 
word "expense" does not appear in section 50 anywhere, and it is also significant 
that section 54 of the general code, in its pre<ent form and as originally enacted 
by the legislature (see 60 0. L., page 5), in providing for the ascertainment of 
the attendance and mileage of the members of the general assembly, uses the 
following language: "The number of miles travel of each member to and from 
the seat of government." This language does not provide for the ascertainment 
of the number of miles actually traveled by members of the general assembly, but 
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the number of miles which it is necessan· to travel in going to and from the 
seat of gO\·ernment to the residence of the member, by the most direct route. X o 
provision is made for the making of a statement by members or anyone else as to 
the number of times they go back and forth during the session, and there is no 
record from which these facts can be ascertained by the officers of the general 
assembly. 

\\"hile the foregoing is apparently the only logical and practical interpretation 
of the statute, yet it cannot be said to be absolutely free from doubt and we are, 
therefore, justified in looking at matters extrinsic of the statute to arrive at the 
proper interpretation thereof. The cardinal principle in the interpretation of 
statutes is, of course, to ascertain the intention of the legislature and in deter
mining such intention we are airled materially hy the fact that in this connection 
the legislature itself is on record as to the interpretation of the same. For many 
years it has been the custom of the legislature to provide hy resolution for the 
appointment of mileage committees to ascertain and report the mileage due to 
members. Reports of such committees may be found on page 279 of the printed 
House Journal of the session of 1911, page 55 of the Senate Journal of the same 
year; page 304 of the House Journal of the session of 1913, page 62 of the 
Senate Journal of the same year; page ISO of the House Journal of the session 
of 1914, page 75 of the Senate Journal of the same year; page 7 of the House 
Journal of February 17, 1915, page 3 of the Senate Journal of January 21. 1915. 

All of the foregoing reports of committees are in substantially the same form 
and it is necessary to quote only one of them. The report of the committee 
found at page ISO of the House Journal of the session of 1914, is as follows: 

"\Ve, the undersigned, a select committee of three appointed pursuant 
to house resolution ?\o. 11, to ascertain and report the mileage due mem
bers of the house <rl representatives, beg leave to submit the following: 

"Xame 
"* * * 

County 

* * * 
:Mileage 

* * * 
Amount due each week 

* * *" 

Under the appropriate heads of the report then appears names, counties, 
number of miles and amount due each week to each member of the general 
assembly and the computation is made in accordance with the foregoing interpreta
tion of section 50, G. C., to-wit: That each member is entitled to two cents a 
mile each week, regardless of whether he actually travels hack and forth to and 
from his home each week 

X o mention is made in the reports of these committees, nor in the resolution 
providing for their appointment, of any reduction from mileage because of the 
failure of any member to go back and forth to and from his home each week 
during the legislative session. The reports of these committees were adopted by 
vote of the re,pective branches, thus giving the aho\·e interpretation of the statute 
sanction of the entire body and not merely that of one or more of its members. 

There remains another and probably stronger reason for the foregoing inter
pretation than any of those above stated. Courts will always endeavor to give to a 
statute a construction which will make it constitutional, if possible, in preference 
to an interpretation which would render the statute unconstitutional and inoperative. 
Applying this principle, I call your attention to section 31 of article II of the 
constitution of Ohio, which provides as follows: 

"The mempers and officers of the general assembly shall receive a 
fixed compensation, to be prescribed by law, and no other allowances or 
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perquisites, either in the payment of postage or otherwise; and no change 
in their compensation shall take effect during their term of office." 

\\'ith this provision of the constitution in mind, it becomes clear that both 
the salary and mileage pro\·ided for in section 50, supra, were intended to be and 
are a part of and constitute the compensation of members of the general assembly. 
If the portion of the compensation heretofore designated as salary is the entire 
compensation of the members of the general assembly, then the provision for 
payment of mileage would be an additional allowance or perquisite, and the 
provision for the payment of same would be unconstitutional and void. 

Under the foregoing interpretation section 50 is in harmony with said section 
31 of article II of the constitution, for the reason that the salary fixed therein 
is definite and the allowance for mileage is definite under the rule that that is 
certain which may be made certain, and the aggregate of both constitutes the 
"fixed compensation" of members of the general assembly as required by the 
constitution. 

Fourth questiou: "If the preceding question is answered in the nega
tive, can the speaker of the house and the president of the senate be held 
personally liable if the 'number of miles travel of each member' (Sec. 54) 
is not correctly certified?" 

The preceding question having been answered in the affirmative, it is, of course, 
unnecessary to discuss this question. 

Fifth question: "Under section 53, G. C., must the salaries of the 
employes of the general assembly after adjounzme11t he approved by the 
printing commision ?" 

Your question refers to the salaries of the employes of the general assembly 
after adjournment, but inasmuch as you have specifically directed your question to 
section 53, G. C., the answer to the same is limited to the employes of the general 
assembly mentioned in said section, to wif"; The clerks of the senate and house 
of representatives: 

Section 53, of the General Code, provides as follows: 

"The clerks of the senate and house of representatives shall be paid 
five dollars per day, each, for the time employed after the adjournment 
of the general assembly in making indexes to the recorded and printed 
journals, and reading the proof sheets of the printed journals .. The bills 
therefor must be approved by the commissioners of public printing or a 
majority of them. Such clerks shall have no other allowance or com
pensation for services after the adjournment of the general assembly, 
except as provided by law or resolution." 

The primary purpose of this section is to fix the rate of compensation to 
be paid to the clerks of the senate and house of representatives for certain spe
cifically enumerated services, and it is provided that the bills of these clerks for 
the performance of sen·ices so designated must be approved by the commissioners 
of public printing. It is clear, however, that the requirement of approval by the 
commissioners of public printing, or a majority of them, has application only to 
those services so specifically mentioned in the next preceding sentence, viz: ":\laking 



ATTORNEY -GENERAL. 71 

indexes to the recorded and printed journals and reading proof sheets of the 
printed journals." 

\\"bile the concluding sentence of said section 53, G. C., supra, is restrictive 
in its character, it is so only with reference to the disbursing officers of the state, 
and it not only does not apply to the general assembly, but clearly recognizes the 
power of that body, or either branch thereof, to require of its clerks other and 
additional services after adjourning than those enumerated and to fix their com
pensation therefor by law or resolution. In other words, the power of the general 
assembly to appropriate money for the use of one of the branches thereof and 
the power of said branch to direct the expenditure thereof for the purpose of 
paying its clerks for services other than those specifically mentioned in section 53, 
G. C., supra, at a rate to be determined by it, is in no way restricted by the 
provisions of section 53. 

Specifically answering your fifth question, therefore, you are advised that the 
bills of the clerks of the senate and house of representatives for the time em
ployed after the adjournment of the general assembly, in making indexes to re
corded and printed journals and reading the proof sheets of the printed journals, 
must be approved by the commissioners of public printing, and that such approval 
is not required by section 53, G. C., supra, on bills for services of the clerks of 
the senate and house of representatives for the performqnce of other duties which 
may be placed upon them by the general assembly, or either branch thereof, by 
law or resolution. 

Sixth question: "Under sections 51 and 53, G. C., are the clerks of 
the house and the clerk of the senate limited to a salary of five dollars 
per day? If they are can money paid them in excess of five dollars per 
day be recovered under section 270 ?" 

S e·venth question: "Under section 53, G. C., can clerks be retained 
after the work mentioned is finished? If they can, in what form?" 

These two questions arc considered together for the reason that the answer 
to the seventh question is invoh·ed in the answer to the sixth. 

Section 51 of the General Code, prior to its amendment in 106 0. L., page 14, 
provided as follows: 

"The clerks and sergeant-at-arms of the senate and house of represen
tatives, and their assistants, shall each be paid five dollars for each day's 
attendance during the session. For services rendered at the organization 
of the general assembly, each of the officers named in section thirty-three, 
unless re-elected to his position, shall be paid five dollars for each day, for 
not exceeding ten days." 

The amendment of this section did not become effective until after the ad
journment of the last general assembly and does not affect your question. It wiJl 
be noted that this section provides for the compensation of the clerks and sergeants
as-arms of the senate and house of representatives during the session and for the 
compensation of the officers mentioned in section 33, G. C., to wit: The chief 
clerk, journal clerk, message clerk, sergeant-at-arms and the secane! assistant 
sergeant-at-arms of each hotbe in the organization of the general assembly in case 
such officers are not re-elected to their positions, and section 53 provides for the 
compensation of the clerks of the senate and house of repre~entatives for the 
time employed after the adjournment of the general assrmhly, in making indexes 
to the recorded and printed journal' and reacling the proof sheets of the printed 
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journals. Section 53, however, as pointed out heretofore in the answer to your 
fifth question, recognizes the right of the general assembly, or either branch there
of, to retain the clerks for the performance of services other than those specifically 
mentioned in said section 53, and to fix their compensation for such services, either 
by law or resolution. But section 51, G. C., supra, contains no such provision. It 
would not be competent, therefore, for one branch of the general assembly to 
authorize, by resolution or in any other manner, the payment of more than the 
stipulated compensation to the officers mentioned in section 51, supra, during the 
session or during the organization thereof, nor for the services specifically men
tioned in section 53, G. C., supra, and any payment in excess of such stipulated 
compensation, if paid by the treasurer upon the warrant of the auditor, could be 
collected and returned to the state treasury under section 270, G. C. 

Specifically answering your seventh question, you are advised that the clerks 
of the house and senate may be retained after the work mentioned in section 53, 
supra, is completed, provided such retention is authorized by law or resolution, and 
may be paid for such services if there is money appropriated for the purpose. 

Eighth questio11: "Under the provisions of sections 171 and 172, G. C., 
can any purchases be made other than from the secretary of state except 
by joint resolution?". 

The form of your question indicates that it is directed solely to purchases for 
the use of the general assembly, and it is upon this assumption that the question 
is considered and answered. 

Section 171, of the General Code, provides as follows: 

"On or before the first day of X m·ember of each year the secretary 
of state shall purchase and cause to be delivered at his office, so much and 
such kinds of stationery and other articles as may he necessary for the 
use of the general assembly and state officers. No person other than the 
secretary of state shall purchase any article for the use of the general 
assembly, or either house thereof, unless directed so to do by joint resolu
tion. The amount that may be necessary for the purchase of such sta
tionery and other articles shall be drawn upon the order of the secretary 
of state." 

Section 172, G. C., provides as follows: 

"The secretary of state, when he delivers stationery, hooks, -blank books 
or other articles to the sergeant-at-arms of either house of the general 
assembly or other officer entitled by law thereto, shall take a receipt 
therefor, stating the amount and value thereof, and in his annual report 
shall give a statement of each class of stationery, blank-books, and other 
articles so delh·ered, the amount and value thereof, and to whom deliv
ered. The statement shall also contain an im·entory of the amount of 
stationery, blank-books and other articles on hand in his office on the 
fifteenth day of X m·ember. and the amount and value of each class thereof. 
received by him in the preceding year, together with a list of the names 
of the persons from whom received." 

These two sections apply to the same subject matter and should be reaJ 
together in determining what purchases should he made for the use of the general 
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assembly by the secretary of state. These sections speak for themselves and 
never having been repealed by the legislature are in full force and effect. l\ot 
all purchases which may be made by the general assembly, however, are covered 
hy these sections. It will be no.ted that section 171 contains the language: "sta
tionery and other articles," and section 172 contains the language "stationery, 
books, blank-books or other articles." Under the familiar rule of construction 
that where specific words in a statute are followed by general language, such 
general language is to be construed to cover only things of the same general 
character unless a contrary intention clearly appears, these two sections can only 
be held to cover such purchases as stationery, books, blank-books and supplies of 
that character, intended for the use of the general assembly. It would be imprac
tical to attempt here to specify what articles may or may not be purchased other 
than by the secretary of state, but the above rule must be applied to each particular. 
case. 

The foregoing discussion has been limited to an interpretation of sections 171 
and 172, G. C. It should be borne in mind, however, that the provisions of said 
sections may be modified or changed not only by joint resolution, as prodded 
in section 171, supra, but also by subsequent act of the general assembly incon
sistent therewith. If, therefore, the general assembly has appropriated or should 
appropriate money to someone other than the secretary of state, for the purchase 
of the articles above described, such appropriation would operate, during the life 
of the hill in which it appears, as a modification of said sections. 

With these limitations in mind, the answer to your eighth question is that in 
the absence of a joint resolution, or other modification of said sections 171 and 
172, G. C., by sebsequent act of the general assembly, no one has authority to 
purchase the articles above described for the general assembly except through the 
secretary of state. 

Ni11th qucstio11: "Upon the adjournment of the general assembly it 
transpires that many bills are being presented against the funds appro
priated for the general assembly, and no provision of law has been marie 
for lodging in any officer of the general assembly the power of deter
mining ur appruvi11g the validity and correctness of such bills. Should 
the auditor of state pay such bills upon presentation, and. if so, are there 
any prerequisite acts on the part of myself or any other officer required 
hy law he fore such payments are made?" 

At the outset it should be stated that there was no appropriation made to 
the general assembly, as such, and it is assumed that you refer to appropriations 
made to the senate and to the house of representati\·es. 

The form of your question suggests that the difficulty arises from t~e pro
visions of section 4 of H. B. 314--106 0. L, page lfXl-nr of section 6 of I I. B. 
701-106 0. L, 826. These sections are similar so far as their effect on your 
question. 

Section 6, oi H. B. 701, provides in part as follows: 

"The moneys appropriated in sections 2 and 3 of this act shall be 
drawn upon a requisition or voucher presented to the auditor, approved by 
the head of the department or by the trustees of an institution or hy the 
members of a board or commission, or by an officer or employe of such 
department, institution, board or commission, specially designated by reso
lution or order to approve and present such requisition or voucher, a 
copy of which resolution or order shall be filed with the auditor of state." 
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I call your attention to house resolution I\ o. 8, passed January 4, 1915, which 
is as follows : 

"Resolt·ed, That except in cases in which the signature or approval 
of the speaker is required by law, the clerk of this house is hereby directed 
and empowered to sign all vouchers to be presented to the auditor of 
state for the payment of any claim or claims against the house for services 
rendered or supplies furnished or for any other matter whatsoever." 

This resolution authorizes the clerk of the house to sign all vouchers on its 
behalf except those required by law to be signed by the speaker. The only voucher 
so required to be signed by the speaker is the certification of attendance and 
p1ileage, provided for in section 54, G. C., which is quoted in the early part of this 
opinion. 

So far as the house of representatives is concerned, there is, therefore, ample 
authority for approval of vouchers and when so approved the same should be 
paid as other vouchers. 

The senate, not having adopted a resolution authorizing any particular officer 
or employe to sign or approve vouchers, the same should (for the protection of 
the auditor) be approved by the president of the senate, and when so approved 
should be paid as other vouchers. 

Tenth question: "Is a resolution passed by the senate and not ap
proved by the house authorizing the painting of a picture of the lieutenant 
governor and of the taking of a picture of the members of the senate 
sufficient to warrant this payment?" 

Section 22 of article II of the constitution, provides as fol16ws: 

"X o money shall be drawn from the treasury except in pursuance 
of a specific appropriation made by law." 

Under this provision the payments mentioned in your question cannot be made 
unless an appropriation has been made therefor and such appropriation would, 
of course, have to be approved by both branches of the general assembly. Assum
ing that such an appropriation has been made, such payments can be made upon 
a resolution adopted by one branch of the general assembly. This was the holding 
of the supreme court of this state in the case of State ex rel v. Oglevee, 36 
0. S., 324. At page 326 of the opinion the court said: 

"\,Yhere a fund is provided by law for the contingent expenses of 
either branch of the general assembly the disbursement of the fund for 
such purpose is subject to the control of such branch." 

If, therefore, an appropriation has been made {or the general assembly and 
is available for the purpos~s mentioned in your question, a resolution adopted by 
the branch of the general assembly for which the appropriation was made is 
sufficient authority for the auditor to issue a warrant for the amount of same 
if he finds it to be otherwise a legal and proper claim. 

Your 11th and 12th questions are as follows: 

11th question: "Can a member of the general assembly be inter
ested in contracts let by the state at competitive bids?" 
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12th question: "Can a member of the general assembly be inter
ested in contracts let by the state where competitive bids are not required 
by law?" 
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It is impossible to answer these questions intelligently in the absence of spe
:ific facts relating to each one of them. If it is your purpose to ascertain whether 
Jr not such acts are inhibited by section 15 as amended 106 0. L., 306, or as it 
5tood immediately prior to such amendment, the answer is "Xo." If it is the 
?Urpose of your inquiry to find whether or not such action is in conflict with 
5ection 19 of article II of the constitution of Ohio, the answer is again ".:-Jo." 
However, the specific facts in each case might cause the answer to be in the 
1ffirmative rather than in the negative. 

Your 13th question is as follows: 

13th question: "Does a member of the general assembly come under 
the provisions of sections 12910 and 12911 of the General· Code?" 

Section 12910, G. C., provides as follows: 

"Whoever, holding an office of trust or profit by election or appoint
ment, or as agent, servant or employe of such officer or of a board of such 
officers, is interested in a contract for the purchase of property, supplies 
or fire insurance for the use of the county, township, city, village, board 
of education or public institution with which he is connected, shall be 
imprisoned in the penitentiary not less than one year nor more than ten 
years." 

In the absence of specific facts I would say generally, and I am inclined to 
say universally, that a member of the general assembly would not come under the 
foregoing section. 

Section 12911, G. C., provides as follows: 

"\Vhoever, holding an office of trust or profit, by election or appoint
ment, or as agent, servant or employe of such officer or of a board of such 
officers, is interested in a contract for the purchase of property, supplies 
or fire insurance for the use of the county, township, city, village, board 
of education or a public institution with which he is not connected, and 
the amount of such contract exceeds the sum of fifty dollars, unless such 
contract is let on bids duly advertised as provided by law, shall be im
prisoned in the penitentiary not less than one year nor more than ten 
years." 

It would depend entirely upon the facts in the particular case as to whether 
or not a member of the general assembly would come within the inhibition of this 
section. 

14th question: "Under Art.' II, Sec. 31, are members entitled to 
telephone, telegraph, and other means of communication, whether per
sonal or official?" 

Article II, ~ection 31 of the constitution, has alreadv been referred to and set 
nut in the earlier .part 6£ this opinion. It prod(les th;t members of the general 
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assembly shall receive a fixed compensation "and no other allowance or perqui
sites, either in the payment of postage or otherwise." You have designated the 
telephone, telegraph and other communications as "personal" and ~'official." It is 
assumed that by this you mean communications for purely private purposes and 
having no connection with the discharge of the duties of the members as distin
guished from such communications as may be necessary to the proper discharge 
of such duties. \Vith this distinction in mind, payment by the state for telephone, 
telegraph and other services of like character rendered to members of the general 
assembly in "personal" matters would be such an allowance as is prohibited by 
said section 31 of article II, but it would be entirely competent for the general 
assembly to appropiiate money to pay the expense of furnishing to members of 
the general assembly means of communication in "official" matters and such pay
ment would not constitute an allowance such as is prohibited by said section 31 of 
article II; such expense would be no more an allowance to the members of the 
general assembly than the furnishing of heat, light, desks and other conveniences 
intended for the more prompt and efficient discharge of their duties. Such pay
ments are more properly characterized as expenses of the general assembly itself 
than of the individual members. 

15th question: "In carrying out the prov1s1ons of section 768, G. C., 
· is the state required to furnish the postage? If so, is this a violation of 
Art. II, Sec. 31, constitution of Ohio, and unconstitutional?" 

Section 768 of the General Code, provides as follows: 

"Each day one copy of such pamphlet shall be placed on the desk of 
each member of the senate and house of representatives, one copy shall 
be sent to each state department, two hundred copies shall be distributed 
by the members of the senate, under the direction of the clerk thereof 
and six hundred copies shall be distributed by the members of the house 
of representatives under the direction of the clerk of the house of repre
sentatives. The proper number of sheets for the permanent copies of such 
journals shall be printed, retained and bound with the indexes therefor, as 
provided by law." 

The effect of this section is to place upon the clerks of the house of repre
sentatives and senate the duty of distributing copies of the daily journals of those 
bodies and it will undoubtedly be conceded that it is entirely proper for the 
general assembly to make provision and appropriate money for the purpose of 
advising the people of the state of Ohio as to what has taken place in the general 
assembly from day to day. The legislature is the best and only judge of how 
this should be accomplished and the fact that they have provided that the members 
of the general assembly shall be permitted to designate to whom certain of the 
copies shall be sent, does not render the statute unconstitutional, as a violation 
of section 31 of article II of the constitution. 

I am, therefore, of the opinion that it is competent for the general assembly 
to appropriate money to pay postage required to distribute the copies of the journal 
of the house of representatives and senate, as provided in section 768 of the 
General Code, and that the section is not in contravention of section 31 of article 
II of the constitution. 

16th question: "Can the auditor of state, under the prov1s1ons of 
sections 274, 277, 278, 279, or other sections, prescribe forms for keeping 
the accounts and records of the general assembly of Ohio?" 
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Section 274 of the Genua! Code (106 0. L., 26) provides as follows: 

"There shall be a bureau of inspection and supervision of public offices 
in the department of auditor of state which shall have power as herein
after provided in sections two hundred seventy-fh·e to two hundred eighty
nine, inclush·e, to inspect and supen·ise the accounts and reports of all 
state offices, including every state educational, benevolent, penal and re
formatory institution, public institution and the offices of each taxing 
district or public institution in the state of Ohio. Said bureau shall have 
the power to examine the accounts of every private institution, associa
tion, board or corporation receh·ing public money for its use and purpose, 
and may require of them annual reports in such form as it may prescribe. 
The expense of such examination shall be borne by the taxing district 
providing such public money. By virtue of his office the auditor of state 
shall be chief inspector and supervisor of public offices, and as such 
appoint not exceeding two deputy inspectors and supervisors, and a clerk. 
Xo more than one deputy inspector and supervisor shall belong to the same 
political party." 

Section 277 of the General Code provides as follows: 

"The auditor of state, as chief inspector and supenisor, shall pre
scribe and require the Installation of a system of accounting and report
ing for the public offices, named in section two hundred seventy-four. 
Such system shall be uniform in its application to offices of the same 
grade and accounts of the same class, and shall prescribe the form of 
receipt, vouchers and documents, required to separate and verify each 
transaction, and forms of reports and statements required for the adminis
tration of such offices or for the information of the public." 
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Other sections of the General Code contain detailed provisions for the purpu,e 
of the carrying out of the general provisions of section 277, supra. 

The offices of the clerk of the house of representatives and the clerk of the 
senate arc "state offices" and are covered by the provisions of sections 274 and 
277, supra. 

I am therefore of the opinion that the auditor of state, as chief inspector 
and supervisor, can prescribe and require in these offices the installation of a 
system of accounting and reporting for their disbursement of public money appro
priated to the respective branch of the general assembly, so far as these officers 
may handle such funds or vouchers. 

Your question refers to "keeping the accounts and records of the general 
assembly." It must be borne in mind that specific provision is made in the con
stitution and the General Code for the keeping of certain records of the general 
assembly, such as the journals and records of that character, which are clearly 
not contemplated as coming under the supervision of the bureau of inspection and 
supervision of public offices. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 
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1183. 

COMBINED NORMAL AND INDUSTRIAL DEPARD.lENT OF WILBER
FORCE UNIVERSITY-CONTRACTS AND BONDS FOR n\IPROVE
MENT OF WATER SUPPLY SYSTE~I APPROVED. 

CoLUMBUS, Omo, January 18, 1916. 

Board of Trustees of the Combined Normal and Industrial Department of Wilber
force University, Wilberforce, Ohio. 
GENTLEMEN :-I have examined the five contracts presented to me for the 

furnishing of materials for and constructing the improvement to the water supply 
system at the combined normal and industrial department at "Wilberforce Uni
versity, aP<l the bonds attached thereto, and have this day approved the same as 
being in cv.npliance with law, and have filed same in the office of the auditor of 
state. 

The said contracts are as follows: 

1. Contract with The Pittsburgh-Des Moines Steel Company, of Pittsburgh, 
Pa., for an 80,000 gallon steel tank and tower. 

2. Contract with Samuel H. Barnes, Dayton, Ohio, for an 8-inch well com
plete, 60 feet deep. 

3. Contract with The Weimman Pump :Manufacturing Company of Columbus, 
Ohio, for the furnishing of two steam pumps. 

4. Contract with The Shartle Machine Company of Columbus, Ohio, for 
furnishing one hot water storage heater. 

5. Contract with The Shartle Machine Company of Columbus, Ohio, for water 
softening plant; plumbing, steam fittingz water mains, miscellaneous. 

I have returned the rest of the papers to The Richards Engineering Company 
of Columbus, Ohio, your engineer. 

1184. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

CASS HIGHWAY LAW-COUNTY HIGHWAY SUPERINTENDENT-EX
PENSES OF SUCH OFFICER TO BE PAID FROM GEKERAL COUNTY 
FUND WHEN SAME ARE INCURRED IN PERFORMANCE OF HIS 
DUTIES WITH RESPECT TO ROADS AND BRIDGES. 

The expenses of the comtty highway superintendent incurred in the perform
ance of his duties with respect to roads and bridges under the Cass highu:ay law 
are to be paid from the general county fund. 

CoLUMBUS, OHIO, January 19, 1916. 

The Bureau of Inspection and Supervision of Public Offiices, Columbus, Ohio. 

GENTLEMEN :-I have your communication of December 20, 1915, in which 
you request my opinion upon a question set forth in certain correspondence from 
Mr. Frank R. Smith, county auditor of Sandusky county, which correspondence 
was attached to your communication. 
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It appears that there '.las been filed in the office of the county auditor of 
Sandusky county a statement of the expenses of the county highway superin
tendent of that county. The. expense account of the county highway superin
tendent, consisting for the most part of expenses incurred for livery, is so itemized 
as to indicate the particular roa<i or bridge improvement in connection with which 
each item of expense was incun:ed. The question upon which my opinion is 
desired is whether this expense acc0unt should be paid out of the general county 
fund or whether the different items should be paid from the different road and 
bridge funds as specified in the items. The question assumes that a specific fund 
has been created and is in existence for the construction, improvement, maintenance 
or repair of each road or bridge in question. This assumption may be correct 
as to the situation confronting the county officials of Sandusky county, but the ques
tion will have to be answered with reference to any situation which might arise. 

The pertinent provision of the Cass highway law is found in section 138 of 
that act, section 7181, G. C., and is to the effect that in addition to his salary the 
county highway superintendent, when on official business, shall be paid out of the 
county treasury his actual necessary traveling expenses, including livery, board 
and lodging. This provision is silent as to the particular fund from which the 
payment of expenses is to be made, the provision being merely that payment shall 
be made out of the county treasury. 

An examination of the scheme of road improvement by county commissioners, 
as set forth in chapter VI of the Cass highway law, discloses that in some 
instances at least, expenses will be incurred by the county highway superintendent 
in connection with the improvement of a specific section of road before any 
particular fund has or can be created for the improvement of such road. It is not 
until the completion of the survey for an improvement and the final determination 
of all questions of compensation and damages that the board of county commis
sioners finally determines and orders that the improvement shall be constructed, 
and where a bond issue is necessary, certainly no authority to issue bonds and 
create a special fund for the construction of the improvement in advance of 
the time when it is finally determined to build the improvement can be gathered 
from the sections of the law. It therefore follows that the county highway 
superintendent, under the scheme of road improvement provided for county com
missioners, will often be called upon to perform services and incur expenses where 
no special fund has been created, and inasmuch as he is entitled to receive hi:s 
expenses so incurred out of the county treasury, it follows in such cases at least 
that such expenses must be paid to him out of the general county fund. There 
is not found in the Cass highway law any authority in such cases to pay the 
expenses in the fir;t instance out of the general county fund and thereafter 
reimburse such county fund from a special fund created for a specific improvement. 

Considering the question in the light of the fact that under a number of the 
methods of paying the costs and expenses of a county road improvement, either 
all or a part thereof are to be assessed, it is apparent that an inequality might 
arise if the expenses of the county highway superintendent are to be paid out of 
the special fund, in case such fund existed at the time the expenses were incurred._ 

In view of the holding in the cases of Longworth v. Cincinnati, 34 0. S., 101, 
and Spangler v. Cleveland, 35 0. S., 496, to the effect that the value of surveying 
and engineering which is done by the salaried officers of a municipal corporation 
and paid out of the general fund may not be included in assessments, and in 
view of the further fact that there is no authority in the act for paying the 
expenses of the county highway superintendent out of the general county fund 
and thereafter reimbursing such fund from a special fund created after the ex
penses are incurred, it follows that in cases where the special fund was created 
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before any expenses were incurred, all the expenses of the county highway super
intendent would be paid from such special fund and in cases where the special 
fund was not created until after the survey had been made, only a part of the 
expenses would be paid from the special fund. This, as previously indicated, 
would result in an inequality, the special fund which would furnish the basis of 
assessment having to bear all of the expenses of the county highway superintendent 
in one case and only a part of such expenses in the other. 

In view of the foregoing considerations and of the fact that the statute itself 
merely provides that the expenses of the county highway superintendent shall be 
paid out of the county treasury without stipulating the fund out of which they 
are to be paid, I advise you that such expenses should be paid from the general 
county fund and that no effort should be made to pay the same out of special 
funds where the same exist or to reimburse the general county fund where pay
ment is originally made from the general county fund and a special fund is there
after· created for the improvement in question. 

This opinion is limited to the facts presented and it is only intended to hold 
herein that the expenses of the co1111ty highway superinte11de11t incurred in the per
formance of his duties with respect to roads 011d bridges under the Cass highway 
law are to be paid from the general county fund. 

Respectfully, 
EDWARD c. TURNER, 

A ttorlley-General. 

1185. 

TOWXSHIP CLERK-:\IAXDATORY DUTY OF SUCH OFFICER TO CA~
VASS RETURXS OF ELECTIOXS OF TO\VXSHIP OFFICERS AND 
ISSUE CERTIFICATES OF ELECTIOX-CANXOT QUESTION REG
ULARITY OF SUCH ELECTIOX-TOWXSHIP CLERK CONTDJUES 
TO HOLD OFFICE UXTIL DULY ELECTED SUCCESSOR QUALIFIES 
-TOWXSHIP TRUSTEES OR CLERK XOT AUTHORIZED TO DE
TER~IH\E WHO IS EXTITLED TO OFFICE OF TOWXSHIP CLERK. 

It is the ma11datory duty of township clerks to ca11vass the retur11s of elections 
of township officers mzd to issue certificates of election to those perso11s shown by 
the returns to haz•e be ell elected. He may uot pass upon ally question of the regu
larity of such election. 

A township clerk whose term expired December 31, 1915, may co11tinue to hold 
that office a11d discharge the duties thereof zmtil his successor ,is elected a11d q·uali
fied, and the failure of a successor duly elected to qualify accordizzg to la'U.' does 
not create a vacancy wlziclz the tow11ship trustees may fill by appoi11tme11t. 

Neither the towns/zip trustees nor the clerk are authori:::ed to determiue· dis
puted questiolls of title to the office of township clerk. 

CoLL'liiBL'S, OHio, January ·19, 1916. 

HoN. DEAN E. STANLEY, Prosecuting Attorney, Lebanon, Ohio. 

DEAR SIR:-Yours under date of January 1, 1916, is as follows: 

"At the recent election in Union township, in this county, a dispute 
has arisen over the clerkship. Union township has two voting precincts. 
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The ballots. in one of these precincts were erroneous, in that the name 
of one of the candidates for clerk was printed as candidate for trustee 
and not for clerk. as a re>ult of which quite a number of voters marked 
his name as a candidate for trust<·e. On the face of the n:turus he was 
defeated by a small vote and claims that had the ballots been correct and 
the true intention of the ,·oters been expressed, he would haw been elected. 

"Section 5112 of the General Code, provides that the returns of the 
township elections shall be delivered to the clerk who shall canvass the 
vote, announce the result and issue certificates to the officers elected. The 
candidate to whom I refer above, whose name was erroneously printed 
on the ticket, was the old clerk, and in view of his contention that he 
was elected at the last election, I am informed that he has not canvassed 
the vote and has issued no certitlcate of election. Thereupon the old clerk, 
claiming to have been re-elected, tendered a bond to the trustees for 
approval and at about the ,arne time, the other candidate who, on the face 
of the returns, ha5 receivt>d the majority of the votes for clerk, tendered 
his bond to the trustees for approval. The trustees found each bond to be 
correct in form and sufficient as to surety, hut declined to approve either 
of them for the reason that no ccrtilicate of election was presented hy 
either candidate. The old clerk claims the right to hold office under his 

former election until a successor is elected and qualified. 
"I desire to inquire what course thC' trustees should follow in the 

matter, whether by authority of section 3261 they have power to treat the 
office of clerk as vacant and appoint a clerk for the next two years. 
Second, whether they have power to appoint a clerk temporarily until 
a certificate of election is issued to one of the contestants. And third, 
whether or not their action in finding the bonds of each of the candidates 
to be sufficient in form and as to sureties and declining to apprO\'C either 
of them for lack of certificate is correct . 

. ''I very much regret to trouble you with these questions, but it was 
the opinion of the trustees, until within the last few days, that the candi
dates, by some legal proceeding, would determine which of them was 
elected, but they have failed to do thb ami inasmuch as the new clerk 
should have taken office today, the trustees are confronted with the question 
as to who shall keep their records ancl whether or not the acts of such 
trustees would he legal until there is a clerk duly qualitled. 

"From the information I han~ received. I am of the opinion that 
there can be little question but that there was a mistake in the ballots in 
one of the two precincts of Union township, which might have tender! 
to prejudice the chances of the old clerk at the election, and inasmuch as 
he was defeated by a small majority, it might, it seems to me, be success
fully contended that there had been no legal election." 
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Your first and second questions may be considered together and are, in effect, 
whether under the facts stated there is a vacancy in the office of township clerk 
which may be filled by appointment by the township trustees. 

Section 3261, G. C., to which yon refer, provides as follows: 

"If by reason of non-acceptance, death. or removal of a person chosen 
to an office in any t~wnship, except trustees, at the regular election, or 
upon the remm·al of the assessor from the precinct or township for which 
he was elected, or there is a vacancy from any other cause, the trustees 
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shall appoint a person having the qualifications o{ an elector to fill such 
vacancy for the unexpired term." 

From the provisions of this section, it will be observed that it is only when 
there is a vacancy in a township office, other than trustee, that there is authority 
to appoint. A vacancy cannot exist in an office so long as there is a qualified 
person in possession of and authorized to discharge the duties of the same. 

Section 8, G. C., provides as follows: 

"A person holding an office of public trust shall continue therein 
until his successor is elected or appointed and qualified, unless otherwise 
provided in the constitution or laws." 

By force of this section it will be noted that until the successor of the clerk, 
whose term of office expired December 31, 1915, has been elected and duly qualified, 
such clerk will continue to be lawfully entitled to hold the office and discharge 
the duties thereof. This, I think, fully disposes of the question as to the authority 
of the trustees to make an appointment and, as well, the further question suggested 
as to the legality of the official acts of the clerk who is in possession of the office. 
There is little if any doubt that, under the facts stated by you, the clerk in posses
sion of the office is at least a de facto officer, and a de jure officer if no successor 
has been duly elected and qualified (State ex rei. v. Howe, 25 0. S., 595), whose 
official acts are valid in so far as the public or other persons may be affected 
or concerned. 

Your third question, however, is involved in some difficulty. Section 5112, to 
which you refer, provides as follows: 

"The returns of township elections shall be made by the judges and 
clerks in the several precincts to the proper township clerk within one 
clay after the election. Such clerk shall canvass the vote, declare the 
result and issue and deliver certificates to the officers so elected." 

It is therefore the mandatory duty of the clerk of the township, within a 
reasonable time after the receipt of the returns of a township election, to canvass 
the vote as shown by such returns, to declare the result of such election and to 
issue to those persons shown by such returns to have been elected a proper cer
tificate of their election. This plain duty imposed by law is, when neglected or 
refused to be performed by the township clerk, enforceable by an action in 
mandamus. 

There is no authority for the canvassing officer to go behind the returns 
made to him in determining the result of an election. Irregularities of various 
character may have occurred which would render the election subject to contest, 
but the question of such irregularities is not within the authority of the canvass
ing officers to consider. Though the question under consideration was not identical, 
the principle here involved was applied in the case of State ex rel. v. Pattison, 
73 0. S., 305, the fourth branch of the syllabus of which is as follows: 

"In certifying the election of an officer the power of the deputy super
visors of elections is limited to certifying that the successful candidate 
has been elected, and they have no power to decide upon a disputed term 
of office." 
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Section 3300, G. C., provides as follows : 

"Before entering upon the discharge of his duties, the township clerk 
shall give bond payable to the trustees with sureties approved by them, 
in such sum as they determine, conditioned for the faithful performance 
of his duties as clerk. Such bond shall be recorded by the clerk, filed 
with the township treasurer and carefully preserved." 
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It was incumbent, therefore. upon the person who was elected township clerk 
at the X ovember election in 1915, to present to the trustees a proper hond for their 
approval and by necessary implication it wa< the plain duty of the trustees to 
approve the same if in all respects in contormity with the requirements of the law. 
Yet, there is no authority in the trustees to determine or consider questions as to 
who has been duly elected to the office of clerk, nor may they take what is termed 
"judicial notice" of the result of the election. The only method by which the 
election of a clerk may be brought to the official knowledge of the trustees is by 
the presentation of a proper certificate of election to that office, signed by the 
clerk of the township, whose duty it was to determine by canvass of the election 
returns the result of the election. It therefore follows that without the presen
tation of such certificate, the trustees may not he compelled to approve the bond 
of one claiming to have been elected to the office of township clerk, since their 
authority in that respect is limited to the approval of the bond of a person so 
elected. If the trustees should choose to approve the bond of one claiming to have 
been elected as successor to a clerk whose term has expired on December 31, 1915, 
and who has taken the oath of office, the same would not constitute a legal quali
fication entitling such successor to enter upon the discharge of the duties of the 
office in the absence of a legal election. It will be observed, from an examination 
of section _3300, G. C., supra, that the only authority there conferred or duty 
imposed upon the trustees in reference to the bond in question, is to approve the 
sureties and determine the amount thereof. You state that the trustees determined 
the bond to be correct, and this I take to mean that it was sufficient in amount, 
and that they determined or found that the sureties thereon were sufficient, and 
this you state they did in respect to both of the bonds to them presented. 

Whether the action of the trustees was a substantial approval of both bonds 
is not necessary here to consider. There would yet remain the essential question 
of who, if any one, was elected, and this it is not within the authority of the 
trustees to determine. 

Answering, therefore, your first and second question specifically, I am of 
opinion that no vacancy in the office of township clerk exists which may be filled 
by appointment by the township trustees. The clerk in office December 31, 1915, 
under your statement of facts, may continue in possession of the same and to 
discharge the duties thereof so far as it concerns the township trustees, until hy 
legal proceedings the rightful claimant to the office is determined. 

Respectfully, 
EDWARD c. Tt.:R:-<ER, 

At forney- Genera I. 
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1186. 

COROXER-XOT REQL'IRED TO PAY AXY FEE AT TDIE OF FILING 
DECLAR.\TIOX OF C.\XDID.\CY FOR XO:\IIXATIOX FOR SUCH 
OFFICE. 

Candidates for cowlt}' coroner are 11ot required to pay anj' fee at the time 
of filing declaration of candidacy for llOminatioll for that office. 

CoLL"~IBCS, OHIO, January 20, 1916. 

Hox. CH.\RLES Q. liiLDEBR.\XT, S!!CrclaYJ' of State, Columbus, Ohio. 

DE.\R SIR:-Yours under date of January 12, 1916, is as follows: 

''\Ve are herewith enclosing communication hom the deputy state 
supervisors and inspectors of elections of Butler county, with the request 
for your opinion on the following question : 

"'Under section 4970-1 of the General Code of Ohio, is a candidate 
for coroner of a county required to deposit a fee with the board of deputy 
state supervisors and inspectors of elections when said candidate files his· 
certificate as a candidate?' 

"If your answer to the aforesaid be in the affirmative what process 
of computing the fee should be followed?" 

Section 4970-1, G. C.., 106 0. L., 548, to which reference ts made, provides m 
part as follows: 

"At the time of filing the declaration of candidacy for nomination for 
any office, each candidate shall pay a fee of one-half of one per cent. of 
the annual salary for such office, hut in no case shall such fee be more 
than twenty-five dollars. '~ * '~ X o fee shall be required in the case of 
candidates for committeeman or delegate or alternate to a convention or 
for president or vice-president of the L'nited States, nor for offices for· 
which no salary is paid." 

There is a well defined distinction in this state between those offices for which 
there is prescribed by law a fixed annual salary and those the emoluments of 
which consist of certain prescribed fees which are authorized and required to be 
paid to or collected by an officer for the performance of official services defined 
by law. 

The annual salary of an officer, I think, has no other meaning than that 
specific sum which the law authorizes or requires to be paid to such officer for 
each year of his incumbency in such office, usually paid in equal monthly or 
quarterly installments, as distinguished from the compensation of those officers 
who a~e authorized to receive and collect for their personal use only certain pre
scribed fees for the performance of certain specific official services or duties. 

It seems that there can be no doubt that the term "salary" as found in the 
exception at the conclusion of the above quoted section has reference to an 
annual salary such as is referred to in the first sentence thereof. 

There is not provided by law any sum certain or salary which is authorized 
or required to be paid to county coroners, but on the contrary they are in that 
class of officers whose compensation consists of and is limited exclusively to 
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certain prescribed fees which that officer may receive and collect for, or upon the 
performance of certain official duties and services. 

I am therefore of opinion that county coroners are not paid a salary within 
the meaning of that term as found in section 4970-1, G. C., supra, and are not, 
therefore, by the terms of said section required to pay any fee at the time of 
filing a declaration of candidacy for nomination for that office. 

1187. 

Respectfully, 
Eow.\RD C. TcRNER, 

Attomey-General. 

WORKME~'S Cm.IPEXSATIOX LAW-H\ HEARDJG BEFORE IXDUS
TRIAL CO~DIISSIOX COSTS ~lADE l}J TAKIXG DEPOSITIOXS BY 
A CLAIMAXT ~IA Y XOT BE TAXED BY CO~Il\IISSIOX AGAINST 
A PARTY. 

In a hearing before the I11dustrial Commissio11 of Ohiu, under the workmen's 
compensatioll lm .. •, the costs made i11 taki11g depositiolls by a claimant may uot be 
taxed by the commission agaiust a pari}'. 

CoLUMBUS, OHIO, January 20, 1916. 

Industrial Commission of Ohio, Colu111bus, Ohio. 

GENTLEMEN :-I am in receipt of the following letter from your department 
in which you request my opinion on the question therein contained, which is as 
follows: 

"In a claim pending before the commiSSIOn involving "·" injury sus
tained by an employe of an employer who has been authorized to pay 
compensation direct, under section 22 of the compensation act, where it 
has been necessary for the claimant to file depositions of various wit
nesses, transcript of which testimony is filed with the Industrial Com
mission as proof of his claim, should the commission in its finding of fact 
and order assess the costs for taking such depositions against either party, 
and is there authority under the statute for such procedure on the part 
of the commission?" 

In answer to your question I find that the only provisions of the workmen's 
compensation law which provide for the subpoenaing of witnesses and the taking 
of depositions and the payment of witness fees, etc., are contained in sections 
1465-47, 1465-48, 1465-49, and 1465-50 ( 102 0. L., 526-527). 

It is provided in section 1465-49 of the General Code, that witness fees shall 
he paid from the state treasury in the same manner as other expenses are audited 
and paid upon the presentation of proper vouchers approved by any two mem
hers of the board. X o witness subpoenaed at the instance of a party other than 
the board of an inspector shall be entitled to compensation from the state treasury 
unless the board shall certify that his testimony was material to the matter investi
gated. The provisions above referred to are the only ones in the workmen's com
pensation law relating to the payment of witness fees, the taking of depositions, 
etc., that there is no provision therein for the taxing of fees or costs against a 
party. h will be noted that the above se~tions provide for the payment of witness 
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fees, etc., out of the state treasury upon the audit of the claim or account, and 
upon the certification of any two members of the board or commission. 

Therefore, answering your question directly, I am of the opinion that the 
Industrial Commission has no authority to tax costs against a party in a hearing 
before it, for the reason that the finding of the commission is limited to the 
allowance of compensation, medical, surgical, nursing and hospital services, and 
funeral expenses, and that the costs in proper cases upon certification are paid 
from the state treasury within the limits of appropriations in accordance with 
sections 1465-47, et seq., of the General Code. 

1188. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 

POLL BOOKS-TALLY SHEETS-WHERE TRANS~IITTED IN REGIS
TRATION CITIES AND WHERE REGISTRATION XOT REQUIRED
THOSE OF REGULAR ELECTIONS IN ODD XU~IBERED YEARS FOR 
TOWNSHIP OFFICERS AXD JUSTICE OF PEACE RETURNED TO 
TOWNSHIP CLERK-WHERE OTHER RETURNS SHOULD BE ~IADE 
-TICKET NOMINATED BY SINGLE PETITION PRINTED IN SEP
ARATE COLU~iX-INDEPENDENT CAXDIDATES XO~IIXATED BY 
SEPARATE PETITIONS IN LIST TO RIGHT OF TICKETS-RETURNS 
OF ELECTIONS FOR ELECTIOX OF OFFICERS OF NEWLY 
CREATED MUNICIPALITY. 

Except in registration cities the retunzs of the .V ovember' elections held in the 
even numbered ):ears for the election of state, district and county offices are re
quired to be transmitted, one poll book and tally sheet to the deputy state super
visors of elections of the county and the other poll book and tally sheet to the clerk 
of the tou:nship or to the clerk or auditor of the municipal corporation in which 
the election precinct for which the election returns are made is located. In regis
tration cities the returns of such elections are required to be delivered, one poll 
book and tally sheet to the clerk of the court of common Pleas of the county, and 
the other poll book and tally sheet to the board of deputy state supervisors of 
eJections of the county at its office. 

Both poll books a11d tally sheets of regular elections held in November of odd 
numbered }'ears for tow11slzip officers (except members of boards of education) and 
justices of the peace, except in electio11 prcci11cts in registration cities, are required 
to be returned to the clerk of the ·to<.;,:nship. The rcturus of such elections of town
ship offices and justices of tlze peace i11 preci11cts in registration cities are required 
to be made to the deputJ.• state supervisors of elections of the county. The retums 
of elections of members of boards of education, e:rcept in registration cities, are 
required to be made to the clerk of the board of educatimz of the district in which 
such election is held. In registmtion cities tlze returns of elections of members 
of the board of education and of municipal offices are required to be made to the 
board of deputJ,• state supervisors of elections of tlze county. In municipalities, 
except registration cities, the returns of the election of municipal offices, except 
members of boards of educatiou, are required to be made to tlze clerk or auditor 
of the municipality. 

Where a ticket or list of ca11didates, uot co11tahziug the uames of more candi
dates for auy oue office tlzau. may be elected, is 1zomi11ated b~; a petitiou, and there 
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is designated a proper llaii!C or title for such ticket or list of candidates, it is re
quired that such ticket be printed in a separate coiltlllll 011 the ballot to the right of 
all part::; tickets, wzder the name so desig11ated, haz-ing printed above such desig
Jzaled name or title a circular space similar to that above party tickets. 

The uames of all iudepeudeut ca11didatcs Jwmiuated by. separate petitions should 
be placed in a list to the right of part::; tickets a11d tickets nominated b:y petition, 
without a11y name, title or designation thereoz·er and aithout any circular space 
over the same, and the names of such independent candidates for the several offices 
to be elected should be placed under the title of such offices in alphabetical order 
according to szmwmes. Tickets or lists of candidates for offices may not be nomi
Hated by a single petition in to1c'nships nor in mzmicipalities of less than 2,000 
population in which 110 primary election is held for the nomination of candidates. 

The returns of elections held under authority of section 3536, G. C., for th~ 
election of mzmicipal offices of a ne-;dy created mzmicipal corporation are required 
to be made to the clerk of the toumship in which such mzmicipality is located, and 
such clerk is required to cmzz·ass the same a11d issue proper certificates of election 
to those persons by him determined from such returns to ha·ve been elected. 

CoLUMBes, OHIO, January 20, 1916. 

HoN. JosEPH T. :\!rCKLETHWAIT, Prosecuting Attonzey, Portsmouth, Ohio. 

DEAR SIR:-Yours under date of January 11, 1916, is as follows: 

"As there will be held in this county soon a special municipal election 
when part of the following questions will be pertinent thereto, I shall be 
pleased to have your opinion on them as soon as you can furnish me the 
same: 

1. "\Vhere are the returns of the elections held in Xovember each 
year to be made, ami what disposition is to be made of the poll books, 
except those retnrned to the Board of Deputy State Supervisors of Elec
tions? Is any different disposition to he made at the elections held in 
even-numbered than in odd-numbered years, or in municipalities where 
registration is required? 

2. "\\'here a ticket is nominatecl by a single petition as provided by 
section 4996, G. C., and such petitioners designate themselves the 'Citizens' 
Ticket,' as provided by section 5003, G. C., is such a ticket or list of 
candidates entitled to a separate column and a circle over !->Uch tickt:t, on 
the ballot? 

3. "In case of candidates nominated by single petitions under the 
same section, would not the names of the several candidates for the 
different offices have to he grouped in one column, without any designa
tion whatever on the ballot except 'Independent Ticket'?" 

Your first inquiry comprehends only the general elections held in novemher 
of the even numbered years and regular elections held in Xowmber of the odd 
numbered years, and as to the former, involves first a consideration of section 5093, 
G. C., which provides as follows: 

"The judges and clerks in each precinct shall make out the returns 
of the election in duplicate, sign and certify one oi the poll books and 
tally sheets thereof and immediately transmit it to the deputy state super
visors by the presiding judge or such other judge as he may designate. 
The other poll book and tally sheet signed and certified in like manner 
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shall be forthwith deposited with the clerk of the township or the clerk 
or auditor of the municipal corporation. as the case may require, by 
another judge designated by the presiding judge, and shall be preserved 
one year from the date of such election. Such returns shall be securely 
sealed in an em·elope and addressed transwrsely upon the upper end 
thereof to the proper officer with whom they are to be deposited, with 
the designation of the township, precinct and county. In registration cities, 
such delivery shall be made as provided in the chapter relating to registra
tion." 

In this section is found the general prons1on for the returns of general 
elections held in Xovember of the even numbered years. Its provisions are clear 
and unequivocal, requiring that one of the poll books and tally sheets shall be 
transmitted to the board of deputy state supervisors of elections and the other 
to the clerk of the township or auditor of the municipal corporation, except in 
registration cities, which will be hereafter noted. It will be also further noted 
that it is here provided in mandatory terms that the poll books and tally sheets 
so returned to the township clerk or the clerk or auditor of the municipality, shall 
be presen-ed one year from the date of such election. The exception to the pro
visions of the above section, to which reference is therein made as to registration 
cities, is found in section 4937, G. C., 103 0. L., 846, which provides as follows: 

"After having set down the number of votes for each person, certified 
and signed it in the poll books and tally sheets in the manner prescribed 
by law, the judges of elections shall put under cover one of the poll 
books and tally sheets, seal it and direct it to the clerk of the court of 
common pleas. The other poll book and tally sheet shall be sealed in like 
manner and directed to the board of deputy state supervisors. Before 
separating, they shall designate two of their number as messengers, by lot, 
if they cannot agree, one of whom ,hall personally and within twenty hours 
from the close of the polls deliver to the clerk of the court of common 
pleas the poll book and tally sheets so addressed to such clerk, and the 
other shall personally and within twenty hours deliver the other poll book 
and tally sheet to the board of deputy state supervisors at its office." 

It will be readily observed that it is here provided that the poll books and 
tally sheets, when made out in duplicate, in registration cities, shall be delivered 
within twenty hours, one to the deputy state supervisors of elections of the county 
and the other to the clerk of the court of common pleas of the county. There 
is here found no provision as to the length of time poll books returned to .the 
clerk of courts shall be preserved. In the absence of such provision the pre
sumption would arise at least that it was the purpose and intention that the returns 
so directed to the clerk of courts should be perpetually kept on file and preserved. 

From a consideration of the foregoing statutory provisions. I conclude that, 
except in registration cities, the returns of the X ovember elections held in the 
even numbered years, for the election of state, district and county officers, are re
quired to be transmitted, one poll book and tally sheet to the deputy state super
visors of elections of the county and the other poll book and tally sheet to the 
clerk of the township, or to the clerk or auditor of the municipal corporation in 
which the election precinct from which the election returns are made is located. 
In registration cities the returns of such elections are required to he delh·ered, one 
poll book and tally sheet to the clerk of the court of common pleas of the county 
and the other poll book and tally sheet to the board of deputy state supervisors of 
elections of the county at its office. 
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As to the returns of elections held in odd numbered years for township officers, 
justices of the peace, municipal officers and members of boards of education, section 
5111, G. C., provides: 

"In X ovember elections held in odd numbered years for township 
officers, justices of the peace, municipal officers and members of boards of 
education, the judges and clerks of elections in each precinct shall make 
and certify the returns to the clerk of the township or the clerk or auditor 
of the municipality in or for which the election is held or the clerk of the 
board of education of the school district, respectively, instead of to the 
board of deputy state supervisors of the county. This provision shall not 
apply to the returns of elections for asse,sors of real property." 

Section 5112, G. C., provides: 

"The returns of township elections shall be made by the judges and 
clerks in the several precincts to the proper township clerk within one 
day after the election. Such clerk shall canvass the vote, declare the 
result and issue and deliver certificates to the officers so elected." 

Section 5114, G. C., provides in part as follows: 

"The returns of municipal elections shall be made hy the judges and 
clerks in each precinct to the clerk or auditor of the municipality. Such 
clerk or auditor, or, in his absence or disability, a person selected by the 
council, shall call to his assistance the mayor, and, in his presence, make 
an abstract and ascertain the candidates elected, as herein required with 
respect to county officers. * * *" 

Section 5115, G. C., provides as follows: 

"In registration cities the returns of the election of municipal officers, 
members of boards of education or justices of the peace shall be made 
to the hoard of deputy state supervisors of the county in which such city 
is located, and canvassed hy a hoard of car1\'assers, consisting of such 
hoard of deputy state supervisors and the city auditor." 

It will be observed that it is thus provided by sections 5111 and 5112, G. C., 
that in the odd numbered years the returns of elections of township officers, except 
in townships in which there is a registration city, shall be made to the clerk of 
the township in which such election is held. Since it is required that "the returns," 
without qualification or limitation, shall he marle to the township clerk, the 
phrase "the returns" in its ordinary meaning, would include all the returns. 
This presumption is strengthened by the further provision of section 5111, G. C., 
that the certification to the clerk of the township shall be instead of to the deputy 
state supervisors of the county, thus precluding any inference that might other
wise arise to the effect that one poll book should he returned to the clerk of the 
township and the other to the deputy state supervisors of elections. 

Sections 5111 and 5112, G. C., must be read together and given such construc
tion as to give operath·e force to both under familiar rules of statutory con
struction. The only p\]rpose, perhaps, in the retention of section 5112, when 
section 5111 was enacted in its present form, was to preserve the provision in the 
last sentence of section 5112 for the cam·assing of the returns of the election of 
township officers. 
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The phrase "township officers," as used in section 5111, G. C., it would seem, 
was not intended to include members of township boards of education, since it is 
therein specifically provided that returns of elections of members of boards of 
education shall be made to the clerk of the board of education in the district in 
which ,such election is held. This view is supported by the provisions of section 
5120, G. C., that in "school elections" the returns shall be made to the clerk of the 
board of education of the district and canvassed by the board. I take it that 
"school elections" as here used, includes in every case the election of members 
of boards of education. 

It will be observed that by the provisions of section 5115, G. C., supra, it is 
required that in all registration cities "the returns," which as above stated I deem 
to include all returns of the elections of municipal officers which are to be held in 
:t\ ovember of the odd numbered years, together with the returns of the election 
of members of boards of education and justices of the peace, be made to the 
board of deputy state supervisors of elections of the county in which such regis
tration city is located. 

I therefore conclude that both poll books and tally sheets of regular elections 
held in Kovember of odd numbered years for township officers, (except members 
of boards of education) and justices of the peace, except in election precincts in 
registration cities, are required to be returned to the clerk of the township. The 
returns of such elections of township officers and justices of the peace in precincts 
in registration cities are required to be made to the deputy state supervisors 
of elections of the county. The returns of elections of members of boards of 
education, except in registration cities, are required to be made to the clerk of 
the board of education of the district in which such election is held. In regis
tration cities the returns of elections of members of the board of education and 
of municipal officers are required to be made to the board of deputy state 
supervisors of elections of the county. In municipalities, except registration cities, 
the returns of the election of municipal officers, except members of the board 
of education, are required to be made to the clerk or auditor of the municipality. 

The statutes above referred to and considered do not apply to special elections 
as to which there is special provision governing the returns thereof. 

Your second question involves a consideration of a number of statutes. Sec
tions 4996 and 4999, G. C., 103 0. L., 844, authorize the nomination of candidates 
for office by petition. Section 5003, G. C., to which you refer, provides as follows: 

"Besides containing the names of candidates, all certificates of nomi
nation and nomination papers shall specify as to each candidate: 

1. "The office for which he is nominated; 
2. "The party or political principle which he represents, expressed in 

not more than three words ; 
3. "His place of residence, with street and number thereof, if any. 
"In nominations by petition, the certificate may designate instead of a 

party or political principle any name or title which the signers may select. 
Candidates nominated by petition without distinctive appellations shall be 
certified as independent candidates. In case of electors of president and 
vice-president of the United States, the names of the candidates for presi
dent and vice-president shall be added to the party or political appellation." 

Under the provision of this section a list of candidates for the several offices 
to be elected may be nominated by one petition. That is to say, the names of 
candidates for each of the several offices to be elected may be placed at the head 
of a single petition or the parts thereof in the form prescribed and the names of 
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the signers of such petition or parts thereof counted for each of the several candi
dates for the various offices to be filled, so long as there are not more candidates 
named in such petition for any office than there are incumbents to be elected to 
such office. A number of candidates so nominated would, I take it, constitute a 
ticket within the meaning of that term as med in s"tatutes prescribing the form of 
ballot. The signers of such petition may de,ignate a name or title for such ticket. 

By the provisions of section 5017, G. C., 106 0. L., 346, it is required that the 
ballot "shall contain the names of all the candidates whose nomination for any 
offices specified in the ballot have been duly made and not withdrawn in accordance 
herewith, arranged in tickets or lists. * * *" 

Section 5018, G. C., provides as follows: 

"In general the arrangement of the ballot shall conform as nearly 
as practicable to the plan hereinafter given. The tickets of the various 
political parties shall he printed in parallel columns headed by the chosen 
device upon a shaded background, and the party names in such order as 
the secretary of state directs, precedence being given to the political party 
which held the highest number of votes for governor at the next preceding 
November election, and so on, prO\·ided, however, that the names of candi
dates for United States senator shall appear upon the ballot next below 
the name of the candidates for governor. The tickets, or lists, of candi
dates, nominated by nomination papers, with their party names or designa
tions, shall be printed at the right of and parallel with the tickets of 
political parties in such order as the secretary of state directs, precedence 
being given to the order herein prescribed for party tickets. X o ticket or 
list of candidates containing more candidates for any office than are to be 
elected shall be printed under the name of any party." 

Here it is provided that tickets or lists of candidates so nominated pursuant 
to the provisions of section 5003, G. C., supra, shall hP printed with their party 
names or designations at the right of or parallel with tickets of political parties, 
in such order as the secretary of state directs. If, therefore, t'!le names of several 
candidates for different offices who are nominated by what is termed one petition 
in the manner above suggested, constitute a ticket as before indicated, all such 
tickets are required to be put in separate columns in the order prescribed. 

Section 5021, G. C., 103 0. L., 22, provides in part as follows: 

"The ballot shall be so printed as to give each elector a clear oppor
tunity to designate by a cross mark in a large blank circular space, three
quarters of an inch in diameter, below the device and above the name of 
the party at the head of the ticket or list of can<lidates his choice of a 
party ticket and desire to vote for each and e\·cry candidate thereon. 
* * *" 

Specific requirement is here found that the ballot shall be so printed as to 
give each elector an opportunity to express his choice, by placing a cross mark 
in a circular space at the head of a list of candidates as well as by placing the 
mark in a circular space at the head of a party ticket. 

The terms "list of candidatl·s" cannot be here con,tnu·<l to apply to other 
than those lists or tickets which are abon~ rderred to as hadng been nominated 
by one petition and cannot be made to include those candidates nominated by 
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separate petition, which are required to be certified as independent candidates. By 
separate petitions any number of candidates may be nominated for the same office 
and it would be impracticable to determine the voters' choice among such candidates 
from a cross mark placed above any list of such independent candidates. 

'C'pon consideration of the provisions of the statutes above referred to, I am 
of the opinion, in answer to your second inquiry, that where a ticket or list of 
candidates, not containing the names of more candidates for any one office than 

_ may be elected, is nominated by a petition or certificate, and there is designated 
therein a proper name· or title for such ticket or list of candidates, it is required 

that such ticket be printed in a separate column on the ballot to the right of all 
party tickets under the name so designated, having printed above such designated 
name or title a circular space similar to that above party tickets. 

It should be here observed, however, that no ticket or list of candidates may 
be nominated by petition as above suggested in townships, nor in municipalities, 
with a population less than two thousand in which no primary election is had for 
making nominations. 

Your third inquiry refers to the nomination of candidates for office by separate 
petitions without distinctive titles or designation. It is provided in section 5003. 
G. C., supra, that candidates so nominated shall he certified as independent can
didates. 

Section 5017, G. C., 106 0. L .. 346, requires, as stated above, that the ballot 
shall contain the names of all candidates duly nominated and not withdrawn, and 
it will be remembered also that section 5018, G. C., 104 0. L., 11, provides that: 

"The tickets, or lists, of candidates nominated by nomination papers, 
with their party names or designations, shall be printed at the right of 
and parallel with the tickets of political parties * * *" 

This provision applies as well to independent candidates nominated in the 
manner stated in your third question, by separate petitions, as to tickets nominated 
in the manner suggested in your second inquiry, i. e .. tickets nominated by single 
petition. Independent candidates nominated by separate petitions will constitute 
a list of candidates which are by the above provision required to be placed on 
the ballot to the right of party tickets and tickets nominated by petition or nomi
nation papers. 

\\'hile it is provided in the same section that "no ticket or list of candidates 
containing more candidates for any office than are to be elected shall be printed 
under the name of any party," this has no application to lists of independent 
candidates. Such lists of independent candidates are not authorized to be printed 
under any name or designation. :\lore detailed provision is not found for the form 
in which such lists of independent candidates for other offices shall be printed 
upon the ballot. I think, however, it is the uniform practice to print the names 
of all candidates for each office in such li,t in groups under. the designation or title 
of the office for which nominated, in alphahetical nr<ler, acconling to surnames, as 
provided in section 5028, G. C., 103 0. L.. 520, for the printing of the names of 
candidates in townships and municipalities having a population less than two 
thousand. 

Answering your third inquiry, I am of opmwn that the names of all inde
pendent candidates nominated by separate petitions should be placed in a list to 
the right of party tickets and tickets nominated by petition, without any name, 
title or designation thereover and without any circular space over the same; and 
that the names of such independent candidates for the several offices to be elected 
should be placed under the· title of such office in alphabetical order according to 
surnames. 
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In your further communication under date of January 17, 1915, you state 
that the special election to which you made reference in your letter abm·e quoted, 
is a special municipal election authorized to be held under the provisions of section 
3536, G. C., in newly created municipal corporations. Said section 3536, G. C., 
provides as follows: 

"The first election of officers for such corporation shall be at the first 
municipal election after its creation, and the place of holding the election 
shall be fixed by the agent of the petitioners. :\ otice thereof, printed or 
plainly written, shall be posted by him in thret> or more public places 
within the limits of the corporation, at least ten days before the election. 
The election shall he conductecl. and the officers chosen and qualified, in 
the manner prescribed for the election of township officers, and the first 
election may be a special election held at any time not exceeding six 
months after the incorporation. and the time and place of holding it shall 
be fixed by such agent, and notice thereof shall be gh·en as is required 
herein for the municipal election." 

It is assumed that the municipality in question, if it may he considered such 
at all, has a population of )e,s than two thousand, and is therefore unauthorized 
to nominate candidates by primary election. From this it follows that candidates 
for municipal offices to be elected at the anticipated special election authorized 
under section 3536, G. C., supra, may be nominated only by petition, and unless 
so nominated may not have their names printed upon the ballot, by reason of the 
provision of section 4949, G. C., 104 0. L., 9. 

There is, however, to be found no special provision as lo the time of the 
filing of nomination petitions for nomination of candidates to be voted for at a 
special election of municipal officers to be held under section 3536, G. C., supra, 
and the time of the filing of such petitions would, therefore, he governed hy the 
general provisions of section 5!104, G. C., 104 0. L., 10, which provides that : 

"Certificates of nomination and nomination papers of candidates shall 
be filed as follows: 

* * * * * * * * * * 
"For township or municipal officers, justices of the peace, or members 

of the board of education, with the board of deputy state supervisors of 
the county, not less than sixty clays previous to the date of election:" 

A compliance with the statutory requirements referred to, relative to the nom
ination of candidates, will necessitate fixing the date of such special election at 
such time as will give reasonable time and opportunity for candidates to file peti
tions for nomination at least 60 clays prior to the date of electimi. Since no 
primary election may be held in the municipality in process of organization, as 
stated ahow. no ticket may he nominatecl hy one p<"tition. .-\ll candidates must in 
such election he placed upon the ballot in accordance with the provisions of section 
5028, G. C., 103 0. L., 520. 

The returns of such special municipal election are not specifically prodded 
for fince prior thereto there can be no clerk or auditor of such municipality to 
whom the returns may be made, under the provisions of section 5114, G. C.. supra. 

It will he obsened that it is provided by section 3536, supra. that "the election 
shall he conducted, and the officers chosen and qualified, in the manner prescribed 
for the election of township officers." There is here adopted hy reference and 
implication, in my judgment, the provision of section 5112, G. C.. supra, and the 
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'arne made applicable to the returns of special elections of municipal officers under 
section 3536, G. C., supra, and the returns of such election are required by virtue 
of said section 5112, 'o adopted, to he made to the clerk of the township in 
which the municipality is located, and such clerk is required to canvass the same 
and issue proper certificate of election to those pers~ns by him determined from 
such returns to have been elected. Respectfully, 

1189. 

EDWARD c. Tt:RXER, 

Attomey-General. 

APPROVAL OF TRA~SCRIPT FOR BO::-.JD ISSUE, BOARD OF EDUCA
TIO:\ OF WASHIXGTOX TO\\':\SHIP, PTCKA\\'AY COUXTY, OHIO. 

Cou.::~rr.rs, OHio, January 20, 1916. 

Tlze Industrial Commission of Ohio, Columbus, Ohio. 

GEXTLn!EX :-IX RE bonds of \Vashington township, Pickaway 
county, Ohio, in the sum of $27,000.00, heing fifty-four bonds of $500.00 
each, numbered consecutively from one to fifty-four, falling due two 
every six months commencing :\larch 1, 1917, and ending :\larch I, 1930. 

I have examined the transcript of the proceedings of the board of education 
and other officers of said rural school district, and I find the same regular and in 
conformity with the prm·isions of the General Code. 

I am therefore of the opinion that said bonds prepared in the form set forth 
in the resolution authorizing their issue, when properly executed and delivered, 
will constitute valid and binding obligations of the said school district. 

I enclose the transcript herewith. Respectfully, 

1190. 

EDWARD c. Tt:RNER, 

Attoruey-General. 

WORK:\IEX'S CO~IPE:\SATIO:\ LAW-:\II:XI:\IlJ:\I PERIOD FOR \VHICH 
CO~IPEXSATIO:\ :\IAY BE AWARDED FOR LOSS OF O~E-THIRD 
OF FOURTH FIXGER IS FIVE WEEKS-WHERE DISABILITY FOR 
LOSS OF OXE-THIRD OF FOURTH FIXGER IS FOR GREATER 
PERIOD THAX FIVE WEEKS-AWARD :\JAY BE :\IADE UXDER 
SECTIOX 1465-79, G. C. 

1. Tlze 'minimum period for ~;.:lzich compensation may be aMJrded for the 
loss of mze-third of the fourth finger is five ~wks, as provided in the schedule 
of section 33 of the <vorkmen's compensatimz Ia~.·. or section 1465-80, G. C. (103 
0. L., 85). 

2. Where disability for tlze loss of ozze-tlzird of the fourth finger is for a 
greater period than five weeks, as provided in section 33 of the workmen's com
pezzsation Ia~·. or section 1465-80, G. C., (103 0. L., 85) compensation may be 
properl~i awarded u1zder section 32 of the workmen's compensation law, or section 
1465-79, G. C., for temporary disability. 

Cou:~mrs, 0HJO, January 20, 1916. 

Industrial Commissiozz of Ohio, Columbus, Ohio. 

GENTLDIEN :-I am in receipt of the following letter from your department 
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in which you request my opinion with reference to the allowance of compensation 
under section 33 of the workmen's compensation law, or section 1465-80, of the 
General Code (103 0. L., 72): 

"In a case of injury resulting m the amputation of one-third of the 
fourth finger, for which a specific allowance of five weeks' compensation 
at two-thirds wages is provided in section 33 of the compensation act, 
and where the actual period of disablement la,;ts for more than five weeks,' 
does the statute require or allow the payment of 'compensation to cover 
the period of disability in excess of the specific period provided for. by 
section 33? 

"The attached statement sets forth in detail the facts in the case in 
which the question arose." 

Omitting such parts of section 33 of the act, referred to above, as are not 
applicable to your question, the section reads as follows: 

"In case of injury resulting in partial disability, the employe shall 
receive sixty-six and two-thirds per cent. of the impairment of his earn
ing capacity during the continuance thereof, not to exceed a maximum 
of twelve dollars per week, or a greater sum in the aggregate than thirty
seven hundred and fifty dollars. In cases included in the following 
schedule, the disability in each case shall be deemed to continue for the 
period specified and the compensation so paid for such injury shall be 
as specified herein, to wit: 

*** *** *** 
"For the loss of a fourth finger, commonly known as the little finger, 

66 2-3% of the average weekly wages during fifteen weeks * * * 
"The loss of the third, or distal phalange, of any finger shall be con

sidered to be equal to the loss of one-third of such finger. * * *" 

This section provides that in cases enumerated in the schedule the disability 
in each case shall be deemed to continue for the period specified and the com
pensation shall be as therein provided. It would seem from the language of the 
statute just quoted that compensation for an injury resulting in partial disability 
shall not be paid for a less period than is provided in the schedule. The statement 
attached to your letter shows that there was a temporary disability extending 
beyond the period specified for one-third loss of the fourth finger. Your question 
then is whether or not compensation can be awarded covering this further period 
of temporary disability. 

Section 32 of the act, or section 1465-79 of the General Code ( 103 0. L., 85) 
provides as follows: 

"In case of temporary disability, the employe shall receive sixty-six 
and two-thirds per cent. of his average weekly wages so long as such dis

ability is total, not to exceed a maximum of twelve dollars per week, and 
not less than a minimum of live dollars per week, in which event he shall 
receive compensation equal to his full wages; hut in no ca'c to continue 
for more than six weeks from the date of the injury, or to exceed three 
thousand, seven hundred and tifty dollars." 

The section just quoted refers to 111Jurie, re,ulting in temporary disability. 
There is a temporary clisahility resulting tn the t•mployc in the ca'c you cite in 
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your letter which is for a greater period than that provided in the schedule under 
section 33 of the act. 

\Ye think that the purpose and object of the workmen's compensation act 
was to compensate the injured employe during the period of his disability, and that 
therefore sections 32 and 33 should be construed together, and that compensation 
can be properly awarded covering a temporary disability where the period extends 
for a longer time than is specified in the schedule of section 33 for partial disability. 

The question submitted in your letter is identical with one which arose under 
the workmen's compensation law of the state of Xew Jersey. The Xew Jersey 
law in section 2, clause A, provides compensation for injuries producing tem
porary disability, and clause B provides for disability total in character and 
permanent in quality. Clause C provides for disability partial in character but 
permanent in quality, and it is further provided in this section and clause, that in 
cases included in its following schedule the compensation shall be that named 
in the schedule. 

In the case of The Xitram Company v. Creigh, reported in 86 At!., 435, com
pensation was awarded for temporary disability to which was added the period 
specified in the schedule for a partial disability. The employer objected to the 
award, the case was taken to the supreme court of that state, and the award 
was sustained, the syllabus of the case being as follows: 

"Where a servant employed under the workmen's compensation law 
got his fingers mashed and some of them were amputated and such injury 
produced temporary disability partly due to an .affection preventing him 
from going to work, damages were properly allowed both under clause A, 
concerning temporary disability and clause C. providing for disability par
tial in character but permanent in quality even though the damage would 
exceed the maximum recovered under clause B, relating to total and penna
nent disability." 

Therefore, in answer to your question, I am of the opmwn that compensation 
can properly be allowed for temporary disability which exceeds that of partial 
disability as specified in the schedule contained in section 33 of the workmen's 
compensation law, or section 1465-80 of the General Code, and that ,ection 33 
provides the minimum amount which shall be paid in cases therein specified. 

Respectfully, 
Eow ARD C. Tt:R:<!F:R, 

A ttonzey-Gelleral~ 
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1191. 

STATE CIVIL SER\-ICE CO:\DIISSIOX-:\IAY CLASSIFY PERSONS WHO 
HAVE XOT BEE~ IXCLVDED IX UXCLASSIFIED SERVICE OR UN
SKLLED LABOR CLASS OR AXY CLASS OTHER TH:\X CO:\IPETI
TIVE CLASS, 1JPOX GROUXD OF PRACTICABILITY- OF CO:\IPETI
TIVE EX:\:\IIXATIOXS TO TEST :\!ERIT :\XD FITXESS FOR POSI
TIOXS FOR WHICH THEY :\RE :\PPLICAXTS-THOSE EXE:\IPT 
FR0:\1 CO:\IPETITI\-E CLASS IX CLASS XOT X.\:\IED. 

Tlze State Ch·il Serz·icf Commission, under authority of section 486-9, G. C., 
as amended 106 0. L., 406, and related secfiOIIS, may classify tlze persons remaining 
in tlze e111ploy of tlze slate, the several counties, cities and city school districts 
thereof,! <clzo lw·u 110t been included in tlze ltllclassified servia or zmskilled labor 
class ol any class otlzer tlza11 the compctith:c class, upon the ground of practicability 
of competith•e examinations to test their merit and fitness for the position for 
7(•/ziclz they are applicants. TVlzen such classificatioll is made tlzose persons whose 
merit and fitness for a position it is decided practicable to determine by competitive 
exami11atio11 may be included ilz the competiti<·e class, while. those persolls whose 
merit a11d fitness for a pnsitio11 to be filled are fowzd by said commission to be 
impracticable to determine by compctitizoe exami11ations may be exempted from 
said competiti·ve class, and when so exempted are removed from the operation of 
the ch•il service law, and are 11ot -.citlzi1z a1zy class named therein. 

CoLnMBL'S, 0Hro, January 20, 1916. 

The State Civil Service Commissio11, Columbus, Ohio. 

GEXTLE:IfEX :-Sometime since you submitted to me an inquiry which was 
reserved for consideration until certain proceedings involving the constitutionality 
of the new civil Eervice law could be determined. Those proceedings having 
settled the constitutionality of this law, I now respectfully submit my au:,wer. 

Your inquiry is as follows: 

"Subdivision (b) of section 486-8 of the new civil service law, reads 
as follows: 

" 'The classified service shall comprise all persons in the employe of 
the state, the several counties, cities and city school districts thereof not 
specifically i11cluded in the unclassified sen·icc, to he designated as the 
competitive class, and the Ullskilled labor class.' 

Paragraph 1, under suhclidsion (h), reads as follows: 
"'The competitive class shall include all positions ancl employments 

now existing or hereafter created in the state, the counties, cities and city 
school clistricts thereof, for which it is practicable to determine the merit 
and fitness of applicants hy competitive examillafiolls. Appointments shall 
he made to, or employment shall he given in, all positions in the competi
ti~·c class that arc not filled by promotion, reinstatement, transfer or redu~..
tion, as provided in this act, and the rules of the commission, hy appoint
ment from those certified to the appointing officer in accordance with the 
provisions of this act.' 

"Your opinion on the following question is respectfully requested: 
"Inasmuch as the new law states that the classified service shall com

prise all persons not specifically i11cluded in the unclassified ser~ice, has 

·-Vol, I-A. G. 
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this commission authority to exempt any positions from the classified 
service on the ground of impracticability? In other words, if this com
mission decides that it is impracticable to determine the merit and fitness 
of applicants for any position by comj>ctith•e examhzotio11, does this exempt 
the position from the classified service or only from the comj>etiti<:e class 
of the classified service?" 

Your inquiry must be answered by determining the persons and postttons 
included in the classified service rather than by determining what persons or 
positions may be excepted therefrom. This requires a consideration of all the 
provisions of the civil service law, 106 0. L., p·age 400, wpich apply to the classified 
and unclassified service. 

It is provided in the section you quote that the civil service of the state shall 
be divided into two general classes, viz. : The classified and unclassified service. 
No attempt is made anywhere in the whole law to detlne the unclassitled service. 
This is so because the law itself specifically designates what person shall be 
included in that service, which specifications are to be found in the succeeding 
paragraphs of said section 486-8. These provisions having clearly and definitely 
designated the persons included in the unclassified service, the legislature in sub
division (b), which you quote, defines the persons and positions that shall com
prise the classified service. They are, as therein defined, all persons in the employ 
of the state and the several counties, cities and city school districts thereof "not 
specifically included in the unclassified service." The term "specifically," as here 
used, must be held to apply to the precise or definite person or persons in the 
different paragraphs of subdivision (a) as hereinbefore noted, and to such other 
persons who may be designated by the state civil service commission, under 
authority granted to it by the provisions of paragraphs 10 tnd 12 of said sub
division (a). That is to say, the persons specifically included in the unclassified 
service constitute two classes: First, those named by the legislature and specified 
in the law, and second those to be designated by the state commission, under the 
provisions of paragraphs 10 and 12 aforesaid, from a class which is named by the 
legislature. It is clear, therefore, that as to the unclassified service, the legislature 
has delegated no administrative duty whatever to the state commission save and 
except the duty under the prescribed conditions of said paragraphs 10 and 12 
aforesaid, which duty, it must be noted, is expressly limited and confined to the 
persons specified in said paragraphs. Kot only is this true, but no similar authority 
can be found in any other section of the civil service law, with the exception of 
that granted in paragraph 2 of section 4S6-14, which paragraph refers to positions 
requiring particular and exceptional qualifications, am! which positions, while re
inoved from the competitive class, still remain in the clas~ified service. 

The legislature haYing thus definitely fixed and determined what persons shall 
constitute the unclassified service, and having provided that all persons not in the 
unclassified service shall comprise the cla~sified ~ervice, it would seem to leave 
but little to conjecture as to the persons who are thus to constitute the classified 
service. In other words, the legislature, up to this point, in its plan or scheme 
of civil service, has clearly and definitely fixed the division hetween classified and 
unclassified service. Having done so, it then undertakes to divide the classified 
service into two classes, viz.: The competitive and the unskilled lahor class. This 
division seems to be in some conflict with the provisions of paragraph 3 of section 
486-1 of the civil service law, wherein the classified service and competitive classi
fied service are designated as synonymous terms. X or can it be said to be in entire 
harmony with the unskilled labor clause of paragraph 12 of subdivision (a) afore
said, because that clause apparently recognizes that unskilled labor positions may 
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be in the competitive classified service unless excepted by the state or municipal 
civil service commission, as therein provided, whereas by the provisions just 
quoted, the unskilled labor class is expressly separated from the competitive class. 
However, these matters do not reflect upon your inquiry except as they may 
indicate that the provisions of the first clause of subdivision (b) may not have 
been thoroughly understood by the law making power. 

The competitive class t):Ius constituted is made to include aiJ positions and em
ployments now existing "or hereafter created in the state, the counties, cities and 
city school districts thereof for which it is practicable to determine the merit and 
fitness of applicants uy competitive examination." 

Here then we find for the first time a qualification applied to·the competitive 
class. \\'hile, as before suggested, it would seem that, not only by the express 
terms of said suhdivi,;ions (h) but by other pro\·isions of the law hereinbefore 
noted, the competitive classitied service included all remaining positions in the state 
and other political subdivisions named in the law, yet it seems that still another 
condition is to he met before said competitive class may b.- fully determined. Did 
the legislature, therefore, intend by this language: 

"for which it is practicable to determine the merit and fitness of appli
cant by competitive examinations,' 

to add a further qualification to admission into the competitive class? That such 
is the purpose of the law seems to be indisp~1table. Independent of any other 
considerations, the language of this statute itself precludes any other conclusion. 
Its plain and unequivocal terms are that the competitive class shall include all 
positions for which it is practicable to determine the merit and titness of applicants 
therefor by competitive examinations. This is a. qualification imposed by language 
that cannot be ignored. It means that it is not enough that a position is not 
included in the unclassified or unskilled labor class, or any other class theretofore 
named in the statute, to warrant it being classified in the competitive class. Such 
position must possess anulher atirilmte or quality. lt must be a position that it is 
practicable by competitive examination to determine the merit and fitness of an 
applicant therefor. It must be noted, too, in this connection that this condition 
so imposed is in complete harmony with the constitutional requirement that appoint
ments ''in the civil sen·ice * * * shall be made according to merit and fitness, 
to be ascertained, as far as practicable, by competitive examinations." ~ot only, 
however, is this Jaw in harmony with the constitutional provision aforesaid, but 
this construction of the law is in harmony with the repeated interpretations by 
the courts of X ew York of constitutional and statutory provisions very similar to 
our constitution and the statutory law under consideration, not only in language 
and expression, but in effect. A citation to but one authority is sufficient. 

In the case of Chittenden v. Wurster, 152 X. Y., 345, Judge Haight, in deliver
ing the majority opinion of the court of appeals, said: 

"\\·e have carefully read the evidence in this case and not a word 
have we found tending to show that a competith·e examination is prac
ticable for a position where the appointee receives, opens, reads and 
answers the letters of his chief; where he is to counsel and advise him 
with reference to the conduct and management of his office, sign his name 
to checks or warrants, collect and pay out his money, have the combi
nation of his ,afe and the custody and control of its contents. A candi
date may be ever so competent and still lack many of the necessary elements 
of a trustworthy officer; he may be ever so learned and still lacking in 
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·• judgment and discretion; he may be discreet and still without character; 
he may be honest and yet meddlesome and a person in whom you could 
not confide. To our minds the framers of the constitution or of the 
statutes never contemplated or intended that a competitive examination 
was practicable for such a position." 

It is manifest, even to a casual observer, that there are many po~tttons in the 
service of the state and its political subdivisions to which the foregoing remarks 
apply and which, it must be assumed, were known to the legi'slature, and which 
are not specifically included in the unclassified service or any other class of service 
in the civil service law under consideration. :\lore than that, there are many 
positions not otherwise classified which by the operation of this law, without this 
condition, would fall into the competitive class which could not be filled at all, 
because they would not be worth the trouble of qualifying for an appointment 
thereto. l\Iany other and further considerations might be urged outside of the 
language of the law itself to support this interpretation, but I will not pursue this 
branch of our discussion further. 

I conclude that by the terms of said paragraph 1 of section (b), all positions 
placed in the competitive class must be determined to be positions which may be 
filled by persons whose merit and fitness therefor it is practicable to determine by 
competitive examination. From this it follows that su.ch qualification is a condi
tion precedent and, if a condition precedent, it is only fair to assume that the 
legislature by some appropriate provision has constituted some authority to deter
mine these qualifications, not for the purpose of exempting any persons and posi
tion from the competitive service, but for the purpose of placing them therein. 
That duty, in my judgment, is imposed upon your commission by the provisions of 
section 486-9, G. C., as amended 106 0. L., 406. The provisions of said section to 
which I refer are as follows: 

"As soon as practicable after the taking effect of this act, the com
mission shall put into effect rules for the classification of offices, positions 
and employments in the civil service of the state and the several counties 
thereof; for appointment, promotions, transfers, lay-offs, suspensions, re
ductions, reinstatements and removals therein and examinations and regis
trations therefor." 

The provisions aforesaid delegate to your commission complete authority to 
classify offices, positions and employments and, therefore, to determine by such 
classification what offices, positions and employments shall be placed in the com
petitive class. The exercise of the power thus conferred involves a determination 
of questions of fact and, therefore, requires the exercise of judgment and dis
cretion, and the duty thus conferred may be said to be more than a mere ministerial 
duty. I think, however, that the commi,sion may exercise such power and that 
the same was fully contemplated, not only by the provi>ion of said section 486-9, 
G. C., but by the other provisions of the ch·il -;ervice law. 

It is provided in said paragraph 1 of subdh·i<ion (h) that "appointments 
shall be made to or employments shall he given in, all positions in the competitive 
class that are not filled by promotion, reinstatement, transfer or reduction, as 
provided in this act, and the rules of the commissio11, by appointment from those 
certified to the appointing officer in accordance with the provisions of this act." 
This language plainly implies that in addition to the provisions of law pertaining 
thereto the rules of the commission shall also have the effect of law and control 
with and in addition to the law. Again, it is provided in section 486-7, G. C., that 
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"the commtsston shall prescribe, amend and enforce administrative rule;, f'-~ 61-,e 
purpose of carrying out and making effectual the provisions of this act." 

\\'hile the duties prescribed in these sections are designated as administrative 
duties, yet such duties may frequently call for the exercise of discretion. 

People v. Salsbury, 96 N. W., 941. 

These various provisions, when considered in connection with said section 486-9, 
in my judgment, emphasize a purpose in the law to invest your commission with 
more than mere ministerial duties, and make it manifest that under said section 
486-9, authority is conferred upon you to exercise your judgment and discretion 
in classifying offices, positions and employments with reference to the facts that 
may apply to each. The discretion, however, thus vested in your commision must 
be exercised with due regard for the requirements of the law as expressed in 
said paragraph 1 of subdivision (b), for when so exercised it is subject to review 
by the courts. T-his is so because while the duty of classification is imposed upon 
you in the first instance, yet if such classification is made in conflict with the 
express requirements of the law the courts will take jurisdiction of the matter 
when presented in a proper action, and hold such classification void as in case of 
any other unlawful act. It is expressly held in the case of Chittenden v. \\'urster, 
reported in 14 X. Y., App. Div. 483, that when the character and functions of any 
particular position are ascertained the question whether competitive examination 
for appointment to that position is practicable or not, is a question of law and 
may be reviewed by a court of competent jurisdiction in a proper action. 

Again, it is especially provided in section 486-29, G. C., (106 0. L., 418) that 
the right of any taxpayer to bring an action to restrain the payment of compen
sation to any person appointed to or holding any office or place of employment 
in violation of the provisions of the civil service law shall not he limited or denied 
by reason of the fact that said office or place of employment shall have been 
classified as or determined to be classified as not subject to competitive examina
tion. From this it appears that ·while your commission is authorized to make the 
classification above noted, and in so doing is empowered to exercise its judgment 
and discretion, yet such classification, when completed, may he reviewed by the 
courts of competent jurisdiction. 

Coming now to a specific answer to the inquiry submitted, I am of the 
opinion that your commission has full authority to classify the persons remaining 
in the employ of the state, the several counties, cities and city school districts 
thereof which have not been included in the unclassified service and the unskilled 
labor class, or any other class except the competitive class; that such classitication 
may be made so as to include in one division thereof all persons whose merit and 
fitness for a position it is practicable to determine by competitive examination, 
which said division shall constitute the competitive class; and in another dh·ision 
those persons whose merit and fitness fur the pu,itions to he t1IIe1l are found by 
your commission to be impracticable to determine by competiti\·e examinations, 
which last named positions may be exempted from the competitive class, and when 
so exempted are removed entirely from the operation of the civil scnice laws 
and are not within any cla,s named therein. 

Respectfully, 
ED\\'ARD c. Tt:RNER, 

A ttomey-Gellcral. 
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1192. 

ROADS AXD HIGH\\".\ YS-ROAD DIPRO\'E:.\IEXT CO:\L.\IEXCED L'X
DER SECTIOX 6956-1 ET SEQ., G. C., PRIOR TO REPEAL BY C\SS 
HIGH\\' A Y LA \\'-ASSESS:\IEXT ACCORDIXG TO BEXEFITS-RE:\L 
ESTATE LYIXG \VITHIX AXD WITHOUT A :\IVXICIPAL CORPORA
TIOX-ABUTTIXG PROPERTY OF DIPROVED RO.\D \\TIICI-1 \\'.\S 
BUILT EXTIRELY BY GEXERAL TAXATIOX :\IAY BE ASSESSED
SEWAGE DISPOSAL PLAXT 0\\'XED BY CITY AXD LYIXG OUT
SIDE OF CITY AXD WITHIX OXE :\IILE ASSESS:\IEXT DISTRICT, 
l\IAY BE .-\SSESSED. 

1. H'herc a road improz·ement "''as rm11111e11rcd under sectirm 6956-1 et seq., G. C., 
prior to their repeal by the Cass high<,·ay /me. and the road impro'l'elltcnt bcga11 at 
the cast corporation li11e of a city a11d extended in an easterly dircctio11 from that 
point, real estate z,,ithin such cit}' and lyiny ,,'ithi11 011e mile of the ,,•estern end of 
the road impro'l.·emcllf may be assessed for a part of the cost of the impro<'cme1tt 
in question, the assessment to be made arcordi11g to the benefits deri1.•ed from the 
improvement. 

2. Real estate l:ying 'i.i.'ithin one mile of the eastem e11d of the road improz•e
me1zt in questio11 and abuttiii!J upon another impro<ied road, <c•hich other impro<•ed 
road is an extension of the road 110'1<' being impr01•ed, and 7.l'hiclz other road was 
built entirelJ• by ge11eral taxation, may be assessed for a part of the cost of the 
road improve111e11t in question, the assessment to be made arcordiii!J to be11ejits. 

3. A tract of la11d 07.L'1ted by the city in questio11 a11d lyi11y outside said city 
and immediatel:y south of the imprm•cd road i11 questiu11 a11d ,,•ithi11 the assessment 
district for such road, and ,,•hich l011d is used hy the city for a sc<,,age and yarbaye 
disposal p/a11t, may be assessed for a part of the road impro<•cment i11 question, 
which assessment must also be made according to be11ejits. 

CoLeMBT..'S, OHio, January 21, 1916. 

HaN. T. B. ].\RVIS, Prosecuti11g Attonzey, Jlallsjie/d, Ohio. 

DEAR SIR :-I have your communications of December 2 and December 11. 
1915, in which you state that under the provisions of section 6956-1 et seq., of the 
General Code, which sections were repealed by the Cass highway law (106 0. L., 
574), a certain proceeding was commenced in your county prior to the repeal of 
the sections in question. 

This proceeding was for the improYement of a section of highway beginning 
at the east corporation line of the city uf :\Iansfield and extending in an easterly 
direction from that point. The petition was tiled and granted, the intermediate 
steps were taken, the contract was let and the greater part of the work was com
pleted before the Cass highway law went into effect, and you therefore correctly 
observe that the proceeding is to be concluded under said section 0956-1 et seq .. of 
the General Code. 

You now make certain inquiries in regard to the as;;essment of that part of the 
cost of the improvement to be charged against and collected from owners of real 
estate, which inquiries may be phrased as follows: 

1. ":\lay real estate within the city of :\Ianstield and lying within one 
mile of the western end of the road improwment be assessed for any part 
of the cost of the improvement in question? 

2. ":\Iay real estate lying within one, mile of the eastern end of the 
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road improvement in question and abutting upon another improved road, 
which other improved road is an extension of the road improved in the 
proceeding now under discussion and which other road was built entirely 
by general taxation, no part of its cost being specially assessed against 
any real estate, be assessed for any part of the cost of the road improve
ment now under consideration? 

3. "The city of ::\Iansfield owns a tract of land immediately south of 
the imprond road in question, which land is used for a sewage and 
garbage disposal plant and lies outside the limits of the city. The city 
uses the road in question in conveying garbage to its disposal plant. 
:\lay the land owned by the city of ::'llansfield and described above, be 
assessed for any part oi the cost of the road improvement in question?" 

103 

Replying to your first inquiry, it may be obsen·ed that, as a general proposi
tion of law, where a right to impose an assessment is claimed it must clearly 
appear that such power has been granted by statute; but authority being shown, 
in general terms, to make an assessment, whoever insists that his property is 
exempt from the burden will be required to support h.is claim by a provision 
equally clear. 

Lima v. Cemetery Association, 42 0. S., 128. 

The section of the law in question relating to the lands to be assessed, section 
6956-10, G. C., provided that not lpss than twenty nor more than thirty-five per 
cent. of the cost and expense of. an improvement should be· assessed upon and 
collected from the owners of real estate lying and being within one mile from 
either side, end or terminus of the improvement, and assessed according to the 
benefits derived from the improvement. as determined by the commissioners, and 
that the assessments so made should be in addition to all other assessments author
ized by law. notwithstanding any limitation upon the aggregate amount of assess
ments on such property. At "" place in the act under consideration was there any 
language which could have been construed to create an exception to the above 
rule in favor of property lying and being within a municipality. In the absence 
of any further pnn·ision in the act she<lding any light upon this question, there 
would seem to ha,·e heen little r!ouht as to the authority of the commissioners in 
making assessments under section 6956-10, G. C.. to assess lands lying within a 
municipal corporation, provided such lands were situated within one mile from 
either side, end or terminus of the improvement. 

That the legislature did not intend to limit the jurisdiction of the county com
missioners under this law to unincorporated territory was, howe\·er, clearly estah
lisherl h:: the provisions of section 6956-2, to the effect that in locating roads and 
road improvements within the territorial limits of any municipality the county 
commissioners should be confined to the platted streets of such municipality. 
This provision clearly indicted that the legislature intended to confer upon the 
county commissioners the power and authority to actually construct roads within 
municipalities under authority of the sections now being considered. It would he 
impossible to reach the conclusion that the commissioners had authority to con
struct roads within municipalities under section 6956-1, et seq., of the General 
Code, and did not ha\·e authority to assess lands lying within municipalities. I 
therefore ad\·ise you, in answer to your tirst question, that the county commis
sioners, under the facts disclosed by your communications and set forth above, are 
authorized to assess upon and collect from the owners of real estate in the city of 
Man~field lying and being within one mile from the western end of the road 
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·improvement in question a part of the cost and expense of such improvement, 
which assessment must be made according to the benefits derived from the improve
ment, as determined by the commissioners. The view above expressed is in accord 
with that of my predecessor, Han. Timothy S. Hogan, as set forth by him in 
an opinion rendered to Han. Cheever \V. Pettay, prosecuting attorney of Harrison 
county, on February 21, 1912, and found at page 1187 of the attorney-general's 
report for that year. 

The discussion of the pertinent sections of the law rendered necessary in 
answering your first question makes it unnecessary, in answering your second 
question, to do more than to cite the provision of section 6956-10, relating to 
assessments and already referred to herein, and in view of that provision I advise 
you that the lands referred to by you in your second question, and lying and being 
within one mile from the eastern end of the road improvement in question, may 
be assessed for a part of the cost and expense of the improvement in question, 
according to the benefits derived therefrom. 

Your third question is one of some difficulty in view of the absence of any 
Ohio authority and the conflicting decisions of other states. The question is as 
to the right to levy special assessments against real estate owned by a munici
pality. In the particular instance referred to by you the real estate lies outside 
the corporate limits of the municipality, but by the great weight of authority 
the question of whether the real estate is located within or without the municipality 
is immaterial. It should first be observed that the fact that property is exempt 
from general taxation does not render it exempt from local assessments. 

Lima v. Cemetery Association, 42 0. S., 128; 
Watterson v. Halliday, 2 0. N". P., (n. s.) 693; 
Gilmour v. Pelton, 5 0. D. R., 447. 

I 

The case of Dick v. City of Toledo, 11 0. C. C., 349; 5 0. C. D., 157, is cited 
in support of the proposition that the public grounds of a municipal corporation 
should be assessed for their proportionate share of the total expense of a street 
improvement, but a careful reading of the opinion of the court leaves some doubt 
as to whether the case is authority for such a proposition. The decisions of the 
courts of the other states are in such conflict that it is impossible to frame a 
general rule. 

Judge Freeman, in a note appended to the case of Herrick and Stevens v. 
Sargent and Lohr, 132 Am. St. Rep., 291, 301, makes the following observation: 

"The authorities relative to the question whether land owned by the 
public is exempt from local assessment are not entirely harmonious. The 
weight of authority * * * is to the effect that such lands are not 
exempt." 

It was held in the case of Xewherry v. City of Detroit, 164 ~Iich., 413, that 
a municipal park is not exempt from assessment for paving an adjoining street 
where the statutes con,titute as the assessment district the parcels of land situated 
on the street, and direct the cost of paving to be assessed according to frontage. 

In the case of Edwards v. Jasper County, 117 I a., 365, the court held that 
property in a city owned and used for public purposes by a county was not exempt 
from special assessments for street improvements. The statutes of Iowa, con
sidered by the court in its decision, were very similar to the Ohio statutes bearing 
on the question now under discussion. 

It was neld in the case of Town of Franklinton v. Parish of Washington, 



ATTORNEY -GENERAL. 100 

126 La., 2, that the exemption of a court house square from taxation does not 
extend to a special assessment for paving sidewalks levied against all abutting 
real estate. 

In the case of Commissioners of Franklin County v. City of Ottawa, 49 Kans., 
747, the court was called upon to construe a statute which provided generally for 
assessing the cost of street improvements, there being no statutory declaration as 
to whether county property within a city might or might not be assessed. The 
court held that a city had power to levy a special assessment for the improvement 
of a street in front of the court house square within a city, and that if the claim 
for such improvement is disallowed by the board of county commissioners, the 
district court, upon appeal, may adjust the amount thereof, and such a judgment 
may be paid as other jurlgments against a county. 

In the case of County of ~!cLean v. City of Bloomington, 106 Ill., 209, the 
court held that mandamus will lie to compel a county to pay a special assessment 
levied against the county for the improvement of a street, the county being the 
owner of the lot occupied by the court house and abutting on the street improved. 

The above case was cited and followed in the case of \Vhittaker v. Deadwood, 
23 S. D., 528. 

In the case of Adams County v. City of Quincy, 130 Ill., 566, the right of 
the city of Quincy to levy a special assessment for a street improvement against 
a lot occupied by the county court house was sustained. The court house property 
was by statute exempted from general taxation. 

A similar question was before the court in the case of City of ~It. Vernon 
v. Illinois, 147 Ill., 359. In this case the court distinguished between property of 
the state and property of cities, villages and counties, holding that state property 
could not be specially assessed but that such rule did not apply to the property 
of cities, villages and counties. The court made the following observation as 
to the method of enforcing the payment of special assessments lt>vied against 
public property : 

"Although the property of the city or county cannot be solu ou as to 
pass the title thereto to private parties, yet mandamus will lie to compel 
the payment of the amount assessed out of the city or county treasury." 

The case of Lima v. Cemetery Association, supra, is authority for the prop
osition that in Ohio the power to levy special assessments against benefited real 
estate is not necessarily dependent upon the power to sell such real estate in order 
to enforce the collection of such assessments, and that a political subdivision may 
have the power to levy a special assessment against a particular piece of real 
estate, even though it does not have the power to sell such real estate in order to 
enforce collection. 

The court was called upon in this case to pass upon the validity of a special 
assessment levied against a cemetery association, and in sustaining the validity of 
the assessment the court held that while the lands of an incorporated cemetery 
association so far as exempted cannot be sold to pay an assessment for the im
provement of a street, the municipal corporation may enforce the assessment by 
such remedies as the statute and courts of equity afford. 

The Illinois, Kansas, Iowa, Louisiana and South Dakota cases cited above 
deal with the question of the right of a municipal corporation to levy special 
assessments against the property of a county. The case presented by you is as to 
the right of a county to levy a special assessment against the property of a munici
pal corporation, but I am unable to distinguish in principle between the two situa
tions, and am of the opinion that in the absence of a statutory distinction the 
same rule must apply to both. 
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The section of the General Code relating to the power of municipal corpora
tions to levy and collect special assessments, being section 3812, G. C., authorizes 
special assessments upon the abutting, adjacent and contiguous or other specially 
benefited lots or lands in the corporation. The section of the General Code under 
which the assessment now under consideration is to be made, being section 6956-10, 
G. C., which section is now repealed but is still applicable in the case presented 
by you on account of the saving provisions of the Cass highway law, provides for 
an assessment upon the owners of real estate lying and being within one mile 
from either side, end or terminus of the improvement according to benefits. Both 
provisions are general in their nature and contain no exemption as to property 
owned by a county or a municipality. It is interesting, therefore, to look for a 
moment at the question of the right of a municipality to levy special assessments 
against county property. I find no reported case in Ohio dealing with this question, 
but learn that the general practice has been for municipal corporations to levy 
special assessments against property owned by a county and specially benefited, and 
it appears that such assessments have been paid without protest. 

The proposition that in Ohio a municipal corporation may, under authority of 
section 3812, G. C., levy a special assessment against property owned by a county, 
has, therefore, the sanction of practice, and it is a well established rule of statutory 
construction that the contemporaneous and long continued practice of officers re
quired to execute or take cognizance of a statute is strong evidence of its true 
meaning, and should not be disregarded except for cogent reasons. 26 Am. and 
Eng. Encyc. of Law, 635. 

If municipal corporations in Ohio have authority to levy special assessments 
against property owned by a county and specially benefited by an improvement, 
then it would seem equally clear that a county may, under the same conditions, 
levy a special assessment against property owned by a municipality. 

I therefore advise you that under the facts presented by you the land owned 
by the city and lying outside the city limits, and used for the purpose of a sewage 
and garbage disposal plant, may be assessed for a part of the cost and expense 
of the improvement, and this asses!'ment, like all others, must he made according 
to the benefits derived from the improvement. 

1193. 

Respectfully, 
EDWARD C. TcR"'ER, 

Attome::;-Gencral. 

FIRE }.IARSHAL TAX-HOW CO}.IPUTED IX YEAR 1915 \\.HEX STAT
UTE WAS cUIEXDED BY I:EGISL\TURE AXD S:\}.IE TOOK EFFECT 
BEFORE TAX WAS DUE-A}.IEXDED ST.\TUTE GO\.ERXS-GROSS 
PRDIIU}.I RECEIPTS LF.SS RETURXED PRD!IU}.IS AXD CO:\SID
ERATIOXS RECEIVED FOR RE-INSUR.-\XCE BASIS FOR CO~IPU
TATIO:\. 

The fire marshal tax due in X O<"Cllli,er, 1915, should hau been computed 
Ullder the pro·visions of sutioll 841, C. C.. !~ amellded. 106 0. L., sozlupou the 
gross premium receipts of the fire ilzs!lrazzce comf'an::; after deductinb retumed 
premiums a11d cousideratio11s received for rc-i11surazzce. 

CoLr~rBl:s, OHio. January 21, 1916 

HoN. A. V. DoxAHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR :-Under date of December 28, 1915, you certified to me certain claims 
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of the state of Ohio for collection, among which are included a number of claims 
against fire insurance companies for the so-called fire marshal tax. The com
panies against which this tax is charged as delinquent. tontest the collection of the 
same upon the ground that the amount charged is in excess of the tax authorized 
by the statute. 

Section 841 of the General Code, prior to its amendment by the general assem
bly in 1915, provided that: 

"Each fire insurance company doing business in this state shall pay 
to the superintendent of insurqnce in the month of :\0\·ember each year, 
in addition to the taxes required by law to be paid by it, one-half of one 
per cent. upon the gross premium receipts of such company on all the 
business transacted by it in Ohio during the year next preceding, as 
shown by its annual statement under oath of the insurance department." 

This section (G. C., 841) was amended by an act passed :\lay 5, 1915, and 
filed in the office of the secretary of state on :\lay 10, 1915 (106 0. L., 240). In 
the section as there amended it was provided that this tax of one-half of one per 
cent. should be computed upon the gross amount of premiums received by such 
companies from policies covering risks within this state during the preceding 
calendar year "after deducting return premiums a11d cousideratious received for 
re-iusurance, as shown by the next preceding annual statement, verified under oath 
as required under the provisions of section 9590 of the General Code." 

This amendment went into effect on August 8, 1915. 
The section was again amended by an act of the general assembly on :\lay 27, 

1915, filed in the office of the secretary of state on June 3, 1915, and which became 
effective on September 1, 1915. This last amendment effected no change in the 
basis or method of computing the tax. In both amending acts referred to, section 
841, of the General Code, was specifically repealed. 

The charges certified to me for collection were computed under the provisions 
of said section 841 Lefure its amendment by the general assembly of 1915, and 

. were based upon the gross premium receipts of said companies for the preceding 
year without making any deductions for retllrned premiums and considerations 
received for re-insurance, which deductions are required under the provisions of 
both amending acts. The resulting question is, therefore, whether the tax should 
have been computed under the provisions of section 841 of the General Code, before 
its amendment, or under the provisions ·of said section after amendment. 

The section both before and after its amendment provided that the tax "shall 
be paid in the month of X 0\'ember of each year." I fine\ no provision of law 
which makes this tax a lien on a charge as of an earlier date, and the reference 
to the report of the preceding year is for the sole purpose of establishing a 
basis of computation whereby the amount to be paid may be ascertained. 

If section 841 of the General Code had been repealed without amendment by 
the act of lllay 5, 1915, or by the subsequent act of :\lay 27, 1915, no authority or 
method of procedure would have existed in :\0\·ember of 1915, under which to 
require payment of such tax. I am therefore of the opinion that the authority to 
compute, charge and collect the fire marshal tax for the year 1915 must be found 
in section 841 of the General Code, as amended and in force on the first day of 
:\" ovember, 1915 (106 0. L., 502). 

A brief history of the fire marshal tax may be of interest in this connection. 
The original act was passed April 16, 1900 (94 0. L., 388). and provided for a tax 
to be paid in :\" on'mber of each year, of one-half of one per cent. upon the gross 
premium receipts of such companies from the business transacted by them for the 
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year next p.receding as shown by their annual statements, etc. Although the 
section was amended in 95 0. L., 474, and in 97 0. L., 418, no change was made 
in respect to the method of computing the tax. From April 29, 1902, to l\1ay 8, 
1914, the fire marshal tax was computed upon the balance of the gross receipts of 
such companies after deducting return premiums and considerations received for 
re-insurance. The history of the law and the reasons for this interpretation are 
set forth in detail in an opinion of my predecessor, Hon. Timothy S. Hogan, to 
lion. Price Russell, superintendent of insurance, under date of September 10, 1914, 
to be found in Vol. II of the annual report of the attorney-general for the year 
1914, at page 1516, in which he held that: 

"the term 'gross premium receipts' as used in section 841, General Code, 
providing for the so-called fire marshal tax, includes all premiums received 
by an insurance company on the business transacted in Ohio, and no deduc
tions whatever can be made therefrom." 

Under this opinion the tax charged in November, 1914, was computed upon 
the gross premium receipts of said company as shown by its report for the next 
preceding year without any deductions. To this method of computation many of 
the insurance companies objected. The matter was taken up by the attorneys for 
the objecting insurance companies with 11r. Russell as superintendent of insurance, 
and with this department, and an understanding was finally reached that all the 
companies should pay the tax as charged against them in November, 1914, without 
further controversy, and that an amendment to the law should be secured, author
izing a deduction of returned premiums and the amounts paid for re-insurance 
from the amount of the gross premium receipts upon which such tax should there
after be computed. This amendment was passed by the legislature (106 0. L., 
240 and 502), and I believe that it was generally understood by the legislature 
and the insurance companies that the language used in the section as amended 
amounted practically to a legislative interpretation of the provisions of said old 
section 841 of the General Code, although the act was drawn and adopted simply 
as an amendment. 

In view of my construction of the original act and the effect of the amendment 
made by the legislature in 1915, as above indicated, the understanding existing 
between the state departments and the insurance companies in pursuance of which 
the amendment to the act was secured, is immaterial, and I call attention to this 
understanding only for the purpose of showing that the legislative intent is not 
violated by my conclusion. 

I therefore advise you that the fire marshal tax, due in ~ovember, 1915, should 
have been computed under the provisions of section 841 of the General Code, as 
amended ( 106 0. L., 502), and that the amounts certified for collection are in 
excess of the proper charge, and should he reduced to meet the requirements 
of said section as amended. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 
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1194. 

BOARD OF AD~IIXISTRATION-SUCCESSOR OF TRUSTEES OF MAS
SILLON STATE HOSPITAlr-AS SUCH AUTHORITY HAS RIGHT 
TO CHAXGE CONTRACT WITH THE WHEELING AND LAKE ERIE 
RAILROAD CO~IPAXY AND ITS RECEIVER. 

Under section 1839, G. C., the board of admiuistration is the successor of the 
trustees of the Jiassillon State Hospital, aud as such has the right to agree to a 
change in the coutract with The Whee!iug and Lake Erie Railroad Company and 
its receiver, relative to the operation of spu1· track at such institution. 

CoLUMBt:S, OHIO, January 21, 1916. 

The Ohio Board of Admi11istration, Columbus, Ohio. 

GENTLEMEN :-Under date of December 30, 1915, you wrote to me as follows: 

"Please note the enclosed communications from the manager of The 
\\'heeling and Lake Erie Railroad Company, in reference to repairs at the 
hospital siding at :Massillon. 

"You have on file in your office quite a bunch of correspondence 
relating to this switch. It seems that when the road went into the hands 
of a receiver some years since, they took advantage of the law that allowed 
them to abrogate any contract which showed a loss; and the contract they 
had with the state when the switch was put in, required that they keep 
up the maintenance and pay into the state treasury 33 1-3% of all freights 
collected until they had paid in the money advanced by the state to pur
chase right of way and build the track, which, we understand, amounted 
to $25,000. The last inquiry the writer made at the auditor's office showed 
they have paid in now something like $18,000. 

"\Vhen the original contract was canceilecl hy the board then in 
charge at Massillon, they (the board) agreed for the state to keep up the 
repairs on the switch, and also agreed to pay a switching charge of $1.50 
per car. Since that time the state has paid out quite a considerable sum 
for maintenance as well as the $1.50 switching charge per car; and, as the 
writer wrote l\ir. l\Ic~Iaster, it certainly seems as if we were getting the 
worst of the deal. 

"They now suggest, in order to clean the matter up for all time to come, 
that they take over the track and right of way, and agree to keep up 
repairs and deliver all our freight at a switching rate of $1.50 per car. 
This arrangement would, of course, involve the cancellation of the original 
contract to pay into the state treasury $25,000. 

"As far as the hoard of administration is concerned, we can only 
say that such an arrangement would be satisfactory to us, as the track is 
badly in need of repair and there arc two wooden bridges which will 
have to be replaced soon; and if some such arrangement can be entered 
into legally we would like t() have it done. 

"May we ask you for an opinion at your very earliest convenience?" 

The communications which you enclosed with your letter are as follows: 

"December 21, 1915. 

"Mr. T. E. Davey, Chairman Ohio Board of Administration, Columbus; 0. 
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"Dear Sir:-The spur track leading from our main line to the l\Ias
sillon State Hospital requires immediate attention to insure safety. 

"Under the terms of the contract the expense incident to the main
tenance of this track is chargeable to the state. Our company has made 
repairs to the amount of $887.92 for which we have not as yet been reim
bursed by the state. The estimate for necessary repairs to put the track 
in safe condition amounts to approximately $3,500.00. 

"If the state will pay the $887.92 due and agree to pay bills promptly 
upon presentation, we will have the necessary repairs made to place this 
track in safe condition for operation, otherwise we will be compelled to 
cease making delivery of cars at the hospital until such repairs are made. 

"If the board desires to cancel the contract and turn the track over 
to this company without further refund payments, we will agree to put 
the same in safe condition for operation, cancelling present bills against 
the state for work on that particular track, and further agree to assume 
all cost in connection with future maintenance without change in the 
switching rate of $1.50 per car. 

"Either proposition will be perfectly satisfactory to us, but please 
understand that prompt action is absolutely necessary. 

"Very truly yours, 
" (Signed) H. W. 1\fcl\faster." 

"December 24, 1915. 

"Mr. T. E. Davey, The Ohio Board of Administration. Columbus, Ohio. 
"Dear Sir :-Replying to yours of the 22nd in st. :\Iy letter to you of 

the 21st was along the lines of :\Ir. Coe's report of his meeting with you at 
Columbus a few days ago, and is the only proposition that will be submitted. 

"\Ve have been trying for the past three years to get this matter 
straightened out so that both the hospital people and our local officers 
would know just what their duties were with reference to the contract. 

"I note your comment regarding the contract. This is a matter in 
which. the present management had nothing to do, further than to 
carry out the terms of the contract as executed, and it is only for the 
reason that we wish to get the matter in such shape as to permit of this 
track being properly maintained that we offer the alternate proposition 
to the board of administration of either carrying out the terms of the 
present contract, which provides that the state maintain the track, or cancel 
it and turn the track over to this company in order that we may keep 
it in safe condition at all times. 

"Very truly yours, 
"(Signed) H. W. :\Ic:\Iaster." 

Immediately upon receipt of your letter I caused our files to be searched for 
a copy of the contracts referred to, but did not locate the same. However, I 
found on file in the office of the auditor of state the original contract, and obtained 
from l\fr. H. \V. :\Ic:\Iaster, general manager, a copy of the amended contract. 
From said papers I ascertained that on the 24th day of September, 1904, the 
trustees of :\Iassillon State Hospital entered into a contract with The \Vheeling 
and Lake Erie Railroad Company whereby said trustees agreed to procure the 
necessary right of way for a spur track leading from the main track of the 
railroad company to the l\fassillon State Hospital upon which to construct said 
spur track, and agreed to deed the said right of way to the railroad company, 
and at the same time granted permi~sion to the railroad company to enter upon 
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the grounds occupied by the ::\Iassillon State Hospital, and to construct and main
tain said tracks properly thereon and extend the same; that the railroad company 
agreed, upon receipt of a deed of the right of way, to construct said spur track, 
and to maintain the same during the continuance of said agreement, the material 
used in the construction thereof to remain the property of the railroad company; 
that it was estimated that the cost of securing the right of way and the building 
of the spur track would be $30,000.00, of which $25,000.00 was to be paid by the 
state of Ohio through the trustees of ::\Iassillon State Hospital, and all sums in 
excess thereof by the railroad company. The railroad company agreed to reim
burse the state through the said trustees by paying them 33 1-3% of the gross 
earnings on all freight to and from the hospital until the said sum with interest 
at 5% had been paid. 

There are other and further conditions of the agreement which I do not deem 
it necessary to mention. The said lease was duly signed by The Wheeling and 
Lake Erie Railroad Company and the trustees of Massillon State Hospital. There
after, the sairl railroad company went into the hands of a receiver, and Hon. B. A. 
\Vorthington was appointed such receiver. On the representation that the said 
contract was resulting in a material loss to the railroad company, and that the 
receiver was not inclined to carry out the said contract, said contract was, after 
conference between the then attorney-general, auditor of state and possibly the 
governor, amended on the 23rd day of July, 1909, in the following particulars: 

In consideration of the receiver continuing to operate over the spur track, 
the board of trustees of the Massillon State Hospital agreed to bear the cost 
and expense of maintaining and removing said spur track, including bridges, etc., 
the maintenance and removal to be done by the railroad company, and the trustees 
to pay within thirty days for such maintenance and removal. It was further agreed 
that a switching charge of $1.50 per car would be made by the railroad company 
without any refund. In all other respects the contract of September 24, 1904, was 
continued in force. · 

The only authority I have been able to find for the contract in the first 
instance is the appruvriation made in 9i 0. L., page 5~, wherein $25,000.00 was 
appropriated tu the ;\lassillon State Hospital for ''railroad switch." 

Section 1835, G. C.-both prior to and as amended in 106 0. L., page 26-
provides that the board of administration ''shall have full power to manage and 
govern the following institutions: * * * .\Iassillon State Hospital," and section 
1838, G. C., provides: 

"The hoard, in addition to the powers expressly conferred, shall have 
all power and authority necessary for the full and efficient exercise of 
the executive, administrative and liscal supervision over all said institu
tions." 

Section 1839, G. C., provides that the board on its organization shall succeed 
to and be vested with the title and all rights of the trustees of Massillon State 
Hospital in and to land, money or other property, real and personal, held for its 
benefit or for other public use, without further proc.ess of law, but in trust for 
the state of Ohio, and terminated after August 15, 1911, the existence of the board 
of trustees of .\lassillon State Hospital. In said section the board of administra
tion was further ''authorized and directed to assume and continue, as successor 
thereof, the construction, control and management of said institutions, Aubject to 
the provisions of this act." · 

The method of operation of a spur track for the purpose of carrying coal 
and other supplies to the institution in question is undoubtedly within the full 
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power of the board of administration, and if at any time it shall deem it advisable 
for the best interest of the state to change the method of such operation, it would 
seem to me that it would have {ull and complete authority so to. do. 

In your letter you state that it would be a saving to the state if the agreement 
made on September 24, 1904, as modified by the agreement of June 24, 1909, was 
abrogated, and I therefore believe that your board is fully authorized to enter into 
an agreement with the receiver of The \\'heeling and Lake Erie Railroad Company 
abrogating the former agreement. 

If it should be determined that the agreement heretofore existing between 
your board, as successor of the board of trustees of :\lassilJon State Hospital and 
the receiver of The \\"heeling and Lake Erie Railroad Company, should be abro
gated, and that a new agreement be entered into with said receiver whereby the 
said receiver of said road agrees, in consideration of the abrogation of the former 
contracts, to put the spur track in safe condition for operation, cancel the present 
bills against the state for work done on said track, and further agrees to maintain 
and assume all cost in connection with further maintenance of said tract without 
change in the switching rate of $1.50 per car, the same should be duly approved 
by the court which appointed the receiver, and the entry approving the same should 
distinctly show that the said agreement was to be binding not only upon the 
receiver and his successors, but also upon any person or corporation acquiring title 
to said The Wheeling and Lake Erie Railroad through order of court, and upon 
The Wheeling and Lake Erie Railroad Company, its successors and assigns. 

The contemplated contract abrogating the contract of September 24, 1904, to 
be entered into between your board and the receiver of the railroad company 
cannot seek to adjust any amounts due the state under said contract of September 
24, 1904, for the reason that the amounts due thereunder are claims due the state, 
and under section 268, G. C., only the auditor of state and attorney-general are 
authorized to abate a claim due the state. 

Any agreement entered into in conformity to this opinion should be filed with 
the auditor of state in order that he may be advised that n~ further payments wiii 
accrue under the original contract of September 24, 1904. 

1195. 

RespectfulJy, 
Enw ARD C. TuRNER, 

Attorney-General. 

PUBLIC UTILITIES C0::\1:\IISSIOX-SALARY OF :\IDIBER CAXXOT BE 
REDUCED DVRIXG HIS TER:\I OF OFFICE-COXSTITUTIO~AL IN
HIBITION-STAT UTE IX EFFECTIVE. 

Tlze salary of an officer calllzof be reduced duri11g his term of office, and tlze 
enactment of a law for that purpose is ineffective in vie<<' of the provisions of 
section 20 of article II of tlze constitution. 

COLG~IBDS, OHio, January 22, 1916. 

The Public Utilities Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-Permit me to reply to your request for an opinion which is as 
{olJows: 

"On the twenty-first day of August, 1913, :\Ir. 0. H. Hughes assumed 
the office of a member of The Public L'tilities Commission of Ohio by 
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virtue of an appointment by Governor Cox until February 1, 1916, at a 
salary of $6,000 per annum. :\Ir. Hughes continued in such commissioner
ship until the fifteenth day of December, 1915, and received such salary 
until the eighth day of June, 1915, when, without protest, he accepted his 
monthly salary on the basis of $4,500 per annum, to which the salaries of 
tlie members of this commission had been reduced by the general assembly. 

"On the seventh inst. :\Ir. Hughes submitted a bill to this commission 
for the sum of $687.50, being balance, claimed by him, of salary as com
missioner from July 1, 1915, (the amount involved from June 8, to 30, 1915, 
is omitted, presumably becau~e of the lapse of the unused balance of ap
propriations expiring on the latter date) to December 15, 1915, represent
ing the difference between salary of $6,000 per year, to which he claims he 
was entitled under article 2, section 20, of the constitution of the state of 
Ohio, and the salary of $4,500 per year, which he received for said five 
and one-half months period. 

"The commission will be pleased to receive your opinion as to its 
legal right to pay this bill." 
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In addition to your letter you enclose duplicate copy of a voucher of your 
commission, which is as follows: 

State of Ohio Dept. Voucher No. ____________ _ 
THE PUBLIC UTILITIES C0:\1:\IISSIOX Columbus, Ohio, January 7, 1916. 

OF OHIO Audited _______________________ _ 
To __________________ Q. H. Hughes __________________ Dr. 

Competitive Bids-Emergency------------------------

ACCOUNT APPROPRIATIOX FOR ___ Personal Service ___ Balance in Ap. $---

Jan. 7. Balance on salary as commissioner from July 1, 1915, to De-
cember 15, 1915, representing the difference between salary of 
$6,000 per year to which Commissioner Hughes claims he was 
entitled under article 2, section 20, of the constitution of the state 
of Ohio, and the salary of $4,500 per year, which he received 
for the above five and one-half months period ____________________ $687.50 

Received of the auditor of state his warrant on the treasurer of state in full 
for the above account. 

THE PUBLIC UTILITIES C0:\1:\IISSIO~ OF OHIO. 

BY-------------------------------------------------
Present to the auditor of state. 

The salary of ~Ir. 0. H. Hughes, who, on the 21st day of August, 1913, accord
ing to your letter, assumed the office of member of the Public Utilities Commission 
of Ohio by virtue of an appointment at the hands of the then governor, was fixed 
by the provisions of section 490 of the General Code ( 103 0. L., 805), which was 
section 4 of an Act to Create the Public Utilities Commission of Ohio, etc .. and 
which is as follows: 

"Section 4. Each of the memhers of the Public Utilities Commission 
shall receive from the state an annual salary of six thousand dollars 
($6,000.00), payable in the same manner as other state officers are paid.'' 

Under the provisions of section 487 of the General Code (103 0. L., 804), 
the governor was authorized to appoint three members to comprise the Public 
Utilities Commission, the term of one being made to expire on the first day of 
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February, 1919, and it was to that position that )!r. Hughes was appointed, hence, 
as stated in your letter, his term of office which began on the 21st day of 
August, 1913, was to expire on the 1st day of February, 1919, at a salary of 
$6,000.00 as provided in section 490 of the General Code, supra. 

Among the prm·isions of amended senate bill X o. 101, to amend certain sections 
anti to repeal section 490 of the General Code, abolishing certain state officers 
and reducing the compensation of state officials, which was approved by the gover
nor on :\larch 8, 1915, is to be found section 2250-2, of the General Code ( 106 
0. L., 28), which is as follows: 

"Each of the members of the Public Utilities Commission of Ohio 
shall receive an annual salary of four thousand five hundred dollars, 
payable in the same manner as the salaries of other state officers are paid." 

I find upon an examination of the records of the office of the auditor of 
state, that during the period of five and one-half months from July 1, 1915, to 
December 15, 1915, :\lr. Hughes received pay for services at the usual intervals 
at the rate of $4,500.00 per annum, and that the same was accepted by him and 
receipted for in full for services indicated on the payroll, and for the period 
covered by each payroll prepared in your office, but I do not find that at any time 
since the enactment of section 2250-2, of the General Code, supra, that he ex
pressly agreed to accept compensation for his services at the rate of $4,500 per 
annum, or that he waived his right to the full amount of $6,000 per annum, pro
vided in section 490 of the General Code, in its original form. 

In the case of State ex rei. v. Raine, Auditor, to be found in 49 0. S., 580, 
a question similar to the one under consideration, and in which the constitution
ality of the statute was assailed on the ground that it increased the salary of the 
county commissioners of Hamilton county during the term for which they had 
heen elected, and for that reason contravened section 20 of article II of the 
constitution of 1851. was under consideration, and the court held: 

"A statute, whatever terms it may employ, the only effect of which is 
to increase the salary attached to a puhlic office, contravenes section 20 of 
article II of the constitution of this state, in so far as it may affect the 
salary of an incumbent of the office during the term he was serving 
when the statute was enacted." 

Section 20 of article II of the constitution, supra, continues as it was in the 
constitution of 1851, and it is my opinion that insofar as section 2250-2 of the 
General Code, supra, is concerned, it i:· ineffecth·e as to the making of a change 
or authorizing the withholding of compensation to which :\Jr. Hughes was entitled 
as a member of the Public Ctilities Commission when he assumed the office 
for a term of six years, which was fixed at $6,000 per annum, and which amount 
had been appropriated for the period from July 1, 1915, to December 15, 1915. 
when he relinquished the office, and that in the absence of any other fact in the 
possession of your commission which has not been communicated to this office to 
the contrary, your commission has a legal right to pay the sum of $687.50 to ~Ir. 
Hughes, that being the difference between the a111ount paid on the basis of $4,500 
per annum and the amount claimed on the basis of $6,000 per annum. 

The voucher submitted hy you and quoted above is returned to you herewith, 
the same being in duplicate. Respectfully, 

EDWARD c. Tt:RNER, 

Attomey-Ge1zeral. 
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1196. 

TAXES AXD T AXAT'IOX-APPROVAL OF PARTIAL LIST OF IXSTRUC
TIOXS TO COUNTY AUDITORS INTERPRETING PROVISIOXS OF 
PARRETT-WHITTDIORE LA\\'. 

CoLt;MBt.:S, OHIO, January 22, 1916. 

The Tax Commission of Ohio, Columbus, Ohio. 

GEXTLEMEX :-I. am in receipt oi your letter under date of January 19, 1916, 
transmitting for my consideration and approval, a partial list of instructions to 
county auditors, involving the interpretation of some of the provisions of the 
so-called Parrett-\\'hittemore law, 106 0. L., 246-272. A copy of said list of 
instructions is as follows: 

"To County Auditors: 

"A number of questions have arisen as to the construction of the act 
of :\lay 8, 1915, 106 0. L., 246, commonly known as the Parrett-\Vhitte
more law. 

"The tax commission of Ohio has decided such questions in accord
ance with the advice and opinion of the attorney-general as follows: 

"There may be a re-assessment of real estate or any class thereof in 
any taxing district or subdivision thereof as follows: 

"First-\Vhen the tax commission, under the provisions of section 79 
of the act, so orders. 

"Sccond-\Vhen the county auditor, under the provisions of section 55 
of the act, deems it advisable. 

"Third-\Vhen the county auditor grants a petition for re-assessment, 
under the provisions of section 55 o(, the act. 

"Fourth-\Vhen the county board of revision grants such petition on 
appeal and orders the re-assessment. 

"Fifth-\Vhen the tax commission grants such petition on appeal and 
orders the re-assessment. 

"Sixth-\Vhen the board of revision, under the provisions of section 
44 of the act, so orders. 

"\Vhen a re-assessment of real estate or any class thereof is ordered 
in any taxing district or subdivision thereof, it shall be made by the as
sessor of such district or an assistant assessor to be appointed by the 
auditor, and it shall be made in accordance with the general provisions 
of the act and the General Code relating to the assessment of real estate. 

"The work of making such re-assessment may be commenced at any 
time the county auditor directs. 

"County auditors are not assessing officers, and cannot originate or 
change any assessments of real or personal property, except in pursuance 
of the provisions of sections 5398, 5399, 5400, 5401 and 5574, of the General 
Code, which refer to omitted real and personal property, and except in 
pursuance of the provisions of sections 5404, 5405, 5406, of the General 
Code, referring to the assessment of the property of incorporated com
panies, and except in pursuance of sections 5407 to 5414. of the General 
Code, referring to the assessment of the shares of banks. 

"County auditors may exercise the powers conferrerl hy ,ections 5398. 
5399, 5400, 5401 and 5574, of the General Code, in the current year, either 
before or after the completion of the tax list. 
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"Values fixed by county auditors in exercising the powers conferred 
by these sections may be reviewed by the board of revts!On. 

"Values fixed by county auditors under the provision of section 5405, 
of the Genera1 Code, upon the property of incorporated companies, may 
be reviewed by the board of revision. 

'"Values fixed by county auditors under the provision of section 5412 
of the General Code, upon the shares of stock of hanks may not be re
viewed by the board of revision for the reason that the tax commission 
is given that power. 

"In accordance with this construction of the law, the commission 
directs that you make a careful investigation as to the necessity of a 
re-assessment of real property or any class thereof in any or all taxing 
districts or subdivisions thereof in your county for the year 1916, and 
upon such investigation you direct that a re-assessment of real property 
be made in such taxing district or subdivision thereof as you may, in your 
opinion, deem it to be advisable. 

"County auditors are specifically direated by this commission to order 
a re-assessment of all real estate which has been changed by the erection, 
within the past year; of any building or structure or addition or improve
ment, or by the destruction or removal of any building or structure. 

'"Detailed instructions as to the use of the card system, etc., and as 
to the powers and duties of boards of revision, will be issued in the near 
future." 

In compliance with your request I have examined said list of instructions and 
I find that your commission, in compliance with the requirement of section 70 of 
the act above referred to, being section 5623 of the General Code, has decided all 
questions therein considered in accordance with the advice and opinion of the 
attorney-general. 

I am therefore returning said list of instructions with my approval endorsed 
thereon. Respectfully, 

1197. 

EDWARD c. TURNER, 

Attorncy-Gelleral. 

CIVIL SERVICE-APPLICAXTS FOR EXA:.IL\'ATIOXS-TRAVELING 
EXPEXSES }.TAY XOT BECO:.IE CHARGE AGAINST STATE. 

The payment of traveli11g expe11ses of applicants for civil service examina
tions may not become a charge against the state and be paid from state funds: 

Cou:Maes, OHio, January 2Z, 1916. 

State Civil Service Commission, Columbus, Ohio. 

GENTLEMEN :-I have your letter of January 17, 1916, as follows: 

"Attached to this letter you will find a communication from the Hon. 
A V. Donahey, under date of January 14th, in answer to a communication 
-carbon copy of which we are also sending you. 

"It appears from Mr. Donahey's reply that the payment of expenses 
to persons who are asked to come to Columbus to take examinations may 
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be somewhat irregular, but it is often a source of considerable saving to 
the state. 

'"\Viii you kindly give us, at the earliest possible moment, an opmton 
as to whether or not we have authority to pay out funds appropriated 
for our department in this way?" 
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From the correspondence attached to your letter and named therein, it appears 
that your commission very frequently find;;, before a date set for an examination 
at some distant point, that but one or two applicants will attend. As it is necessary, 
in order to conduct said examination, to send at least mw examiner from your 
office, and sometimes two, considerable expense is involved in holding said exam
ination. It appears further from said correspondencP that in certain cases where 
but one or two applicants are expected to attend said examinations, you have 
requested them to report elsewhere for said examinations and have paid their 
traveling expenses to other points, upon the theory that it was much cheaper to 
send said applicants to other points than to pay the expenses of examiners from 
your office to conduct said examinations. Some question having arisen as to the 
legality of this procedure, you have submitted the inquiry stated in your letter in 
regard to the legality of payments thus made of the expenses of said applicants 
when directed to attend examinations at other points. 

There is no authority of law, either express or implied, for the payment of 
the expenses of candidates under the conditions described in said correspondence. 
Under these circumstances the only safe course is to abandon the practice of such 
payments entirely. 'While, as suggested, it may be a matter of economy to the 
state, yet that in itself is not sufficient to give it the warrant of law. 

In cases such as are described in your correspondence, I respectfully suggest 
that your commission would be warranted in placing the examination wholly in 
charge of local officials, as provided in section 486-5, G. C., as amended 106 0. L., 
502, as follows: 

"The commission may designate persons in or out of thP official service 
of the state to serve as examiners or assistants under its direction. Each 
such person shall receive such compensation for each day actually and 
necessarily spent in th; discharge of his duties as examiner or assistant as 
shall be determined by the commission ; provided, however, that if' any 
such examiner or assistant is in the official service of the state, or any 
political subdivision thereof, it shall be a part of his official duties to 
render such services in connection with such examinations, without extra 
compensation." 

This plan, if followed, would eliminate all expense and would, in my judgment, 
prove a very practical solution of your trouble. At any rate, under no circum
stances may the traveling expense of applicants become a charge against the state 
and be paid fro~ state funds. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney-General. 



118 OPINIONS 

1198. 

PROSECUTIXG ATTORNEYS-~IAY XOT USE ~IONEYS DRAWN UX
DER SECTIOX 3004, G. C., to PAY ASSISTAXTS, CLERKS OR STEX
OGRAPHERS WHO ARE APPOIXTED UXDER AND BY VIRTUE OF 
SECTIOX 2915, G. C. 

Prosecuti11g attonzeJ:s may not use IIZOIICJ'S drawll 1111der sec_tioll 3004, G. C., to 
paJ' assistants, clerks or stcuograplzers wlzo are appuillted u11der ulld by ·virtue of 
section 2915, G. C. 

CoLUMBus, OHio, January 22, 1916. 

RoN. E. E. LINDSAY, Prosecuti~zg Attorney, New Philadelphia, Ohio. 

DEAR SIR :-I am in receipt of your letter of January 19th, asking for an opinion 
as follows: 

"I shall be pleased to have your official opinion in regard to the power 
or authority of a prosecuting attorney to employ help in his office and pay 
for the same under section 3004 under the following facts and circum
stances: 

"Our county is somewhat large in population and I have about fifteen 
hundred dollars per annum at my disposal under this section. 

"I get along without an assistant attorney but cannot do the people 
justice or fulfill the duties of the office without office help. 

"Sec. 2915 provided that a prosecuting attorney may appoint such as
sistants, clerks and stenographers as he _deems necessary for the proper 
performance of the duties of his office, and fix their compensation, not to 
exceed in the aggregate the amount fixed by the common pleas judge. 

"Sec. 2914 provides that the common pleas judge may fix an aggregate 
amount to be expended for the year for assistants, clerks and stenog
raphers of the prosecuting attorney's office. 

"Sec. 3004 provides a fund for expenses of the prosecutor's office in the 
performance of his official duties and in the furtherance of justice, not 
otherwise provided for. 

"The expenses under both sections 2915 and 3004 are payable out of 
the general fund of the county. 

"I took the matter up with the common pleas judge a year ago under 
Sec. 2914 and he was of the opinion that I could pay for such help under 
Sec. 3004; and further expressed himself that said section provided enough 
for this purpose and for all other purposes for which it could be used, and 
refused to fix an amount under Sec. 2914. 

·"I, therefore, did employ help in the office during the year and paid 
them under said Sec. 3004, and used only about half of the fund for this 
purpose and all others. 

"A state examiner reports that this is unlawful. I desire to be set 
right. He says such -help should be paid under Sec. 2915, but it would 
seem to me that the provisions of that section are a nullity without the 
court acting under Sec. 2914, and if the court refuses to act under this sec
tion then payment for such services is not 'otherwise provided for.'" 

Section 3004 of the General Code provides as follow": 

"There shall he allowerl annually to tht' prosel'uting attorney in addi-
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tion to his salary and to the allowance provided by section 2914, an amount 
equal to one-half the official salary, to provide for expenses which may be 
incurred by him in the performance of his official duties and in the further
ance of justice, not otherwise provided for. Upon the order of the prose
cuting attorney the county auditor shall draw his warrant on the county 
treasurer payable to the prosecuting attorney or such other person as the 
order designates for such amount as the order requires, not exceeding the 
amount provided for herein, and to be paid out of the general fund of the 
county. 

"Provided that nothing shall be paid under this section until the prose
cuting attorney shall have given bond to the state in a sum not less than 
his official salary to be fixed by the court of common pleas or probate 
court with sureties to be approved by either of said courts, conditioned 
that he will faithfully discharge all the duties enjoined upon him, by law, 
and pay over, according to law, all money, by him, received in his official 
capacity. Such bond with the approval of such court of the amount 
thereof and sureties thereon and his oath of office inclosed therein shall 
be deposited with the county treasurer. 

"The prosecuting attorney shall annually before the first ~Ionday of 
January, file with the county auditor an itemized statement, duly verified 
by him, as to the manner in which fund has been expended during the cur
rent year, and shall if any part of such fund remains in his hands unex
pended, forthwith pay the same into the county treasury. Provided, that 
as to the year 1911, such fund shall be proportioned to the part of the 
year remaining after this act shall have become a law." 
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Section 3004, G. C., provides for a fund to be used only for expenses not other
wise provided for and by its terms provides a fund different and in addition to 
that provided for in section 2914, G. C. The expense of assistants, clerks and 
stenographers is provided for in section 2914, G. C., and such expense may not be 
paid out of funds rlrawn from the county treaoury under section 3004, G. C. The 
logical deduction from the fact that the court makes no allowance under section 
2914, G. C., is that, in his opinion, such assistants, clerks or stenographers are not 
necessary. 

The foregoing interpretation of section 3004, G. C., has been the uniform in
terpretation of that statute since its enactment. 

I, therefore, hold that if the court refuses to make an allowance under section 
2914, G. C., for assistants, clerks and stenographers, or either, that the prosecuting 
attorney may not use any of the funds drawn from the county treasury by virtue 
of section 3004, G. C.; for either of such purposes. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1199. 

IXDUSTRIAL CO:\DIISSIOX-WITHOUT AUTHORITY TO C0:\1:\IUTE 
AN AWARD FOR PERMAXEXT TOTAL DISABILITY TO A LU:\IP 
SUM. 

Tlze industrial commzsszon of Ohio has no authoril}' under section 40 of the 
workmen's compensation law, section 1465-87, G. C., 103 0. L., 72, to commute an 
award for a permanent total disability to a lump sum. 

CoLUMBus, OHIO, January 24, 1916. 

The Industrial Commission of 0/zio, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of your communication under date of November 
9th, requesting my opinion as follows: 

"The industrial commission respectfully requests that you render it 
an opinion as to whether or not the commission has the right to commute 
into a lump sum the award made in a case of permanent total disability. 

"By way of explanation, I might state that in cases of permanent total 
disability, where the amount of compensation would continue during the 
life of the claimant, the commission is often requested by said claimant 
to make a lump sum award in an amount which the claimant specifies for 
a particular purpose. 

"The question upon which the commission is asking an opinion is as 
to its right under the law to make a lump sum award in such cases of 
permanent total disability." 

Your question is as to the right, under the workmen's compensation law of 
Ohio, of the industrial commission to make a lump-sum award in cases of per
manent total disability. 

Section 40 of the workmen's compensation law, or section 1465-87 of the Gen
eral Code (103 0. L., 72), provides as follows: 

"The board, under special circumstances, and when the same is deemed 
advisable, may commute periodical benefits to one or more lump sum pay
ments." 

Your question, without doubt, arises out of section 34 of the workmen's com
pensation act, or section 1465-81 of the General Code (103 0. L., 72), and the con
struction that shall be placed upon the language of that section, to wit: wherein 
it says that in cases of permanent total disability the award shall be 66 2j3 per 
cent. of the average weekly wage, and shall continue until the death of such person 
so disabled, etc. 

The specific authority given in section 40 of the workmen's compensation act, 
or section 1465-87 of the General Code, supra, is to commute periodical benefits 
to one or more lump sums. It would seem that there is a distinction to be made 
between the meaning of the words "compensation" and "benefits" as used in this 
statute. 

Section 32 of the act (1465-79, G. C.) provides that in cases of temporary dis
ability the employe shall receive 66 2j3 per cent. of his average weekly wages so long 
as such disability is total, not to exceed a maximum of $12.00 per week and not 
less than a minimum of $5.00 per week, unless the employe's wages shall be less 
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than $5.00 per week, in which event he shall receive compensation equal to his full 
wages, etc. 

Section 33 of the act (1465-80, G. C.) provides for an injury resultin5 in partial 
disability, and further provides what compensation shall be paid for certain injuries 
contained in the schedule to that section. 

Section 34 of the act (1465-81, G. C.) provides that in cases of permanent total 
disability the award shall be 66 2 '3 per cent. of the average weekly wages, and shall 
continue until the death of such person so totally disabled. Section 34 further pro
vides that if the employe's average weekly wage is less than $5.00 per week at the 
time of the injury he shall receive compensation in an amount equal to his average 
weekly wages. 

It is apparent from the language used in sections 32, 33 and 34, above referred 
to, that the award is the payment of compe11sation to injured employes. 

Section 35 of the act (1465-82, G. C.) provides that in case the injury causes 
death within a period of two years the benefit shall be in an amount and to the 
persons defined as dependents. 

Section 36 of the act (1465-83, G. C.) provides that the benefit in case of death 
shall be paid to such one or more of the dependents of the decedent for the benefit 
of all the dependents as may be determined by the board, etc. It is further pro
vided in section 36 that the dependents or persons to whom benefits are paid shall 
apply the same to the use of the several beneficiaries thereof, etc. 

The word "benefits" as used in sections 35 and 36 of the workmen's compen
sation act plainly refers to the award paid to the dependents of a killed employe
the distinction between the words "compensation" and "benefit" being that com
pensation is the award which is paid to injured employes, while benefits means the 
award which is payable to the dependents of a killed employe. 

Section 40 of the act provides for the commutation of periodical benefits to a 
lump sum, and the construction we give to the word "benefits," as used in this 
section, means an award payable, under the provisions of section 35 of the act, to 
the dependents of a killed employe, and does not refer to the compensation payable 
to an injured employf'. Renefits payable to the dependents of a killed employe are 
for a certain amount fixed by the statute, while awards for permanent total disability 
cannot be for a fixed or certain aggregate amount, because the amount payable in 
a permanent total disability claim depends entirely upon the length of life of the 
injured employe, which is based upon his average weekly wage at the time of the 
InJUry. Section 34 provides that the award shall continue until the death of such 
person so totally disabled. 

There is no provision in the statutes which provides what mortality table shall 
be used in calculating a lump sum payment, neither is there a provision contained 
in the statutes as to what rate of interest shall be char5ed against a lump sum 
payment. In the absence of any express provision in the statutes authorizing the 
commutation of periodical payments to a lump sum in permanent total disability 
cases we are of the opinion that the same cannot legally be made. 

Therefore, answering your question direct, I am of the opinion that the in
<lnstrial commission of Ohio cannot commute periodical payments in case of a per
manent total disability to a lump sum award for the reasons above stated. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 
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1200. 

BOARD OF EDUCATION-WITHOUT AUTHORITY TO PAY TEACHER'S 
SALARY AXD EXPEXSES WHILE ATTENDE\G CONTINU.\TIOX 
SCHOOL OR UXIVERSITY; ?\OR TO EXCHAXGE TE.\CHERS WITH 
ANOTHER STATE OR COUNTRY; ::\OR TO :MAKE ALLO\\'ANCE TO 
A TEACHER FOR SUCCESSFULLY :\IAIXTAIXIXG SCHOOL SAV
I~GS BANK-BOARD MAY ESTABLISH ELE:\IE~TARY SCHOOL IX 
GEXERAL CITY HOSPITAL-CINCIXXATI. 

The board of education of a school district is without authority i1z law: 
1. To send a teacher under the emplo::; of said board to a continuati01z school 

or to a university and paJ,• a part or all of said teacher's salary and expenses while 
attending said continuation school or 1111iversitJ,'. 

2. To send said teacher into the school of a11other state or cou11try in excha11ge 
for the ser'i-•ices of a teacher to be sent into said district from such other state 014 

country. 
3. To make an allowallce to a teacher, iu addition to sa/ar::;, for successfully 

maintai11ing a school children's saz•ings bank. 
The board of education of a cit:y school district may establish and maintain an 

elementarJ,' school in the general city hospital a11d contract with a teacher to gi<.·c 
instructions in the branches me1ztioned in section 7648, G. C., to childreu who are 
residents of said city district and who are confined hz said hospital. 

Cou.:MBt:s, OHIO, January 24, 1916. 

Bureau of Inspection and Superdsion of Public Offices, Columbus, 0/zio. 

GENTLEMEN :-In your letter under date of December 21, 1915, you request my 
opinion as follows : 

"Our examiner, during the course of his examination of the Cincinnati 
school district, has encountered some unusual expenditures of the school 
funds, and we would request your written opinion as to the legality of same. 

"1. Said board sent a teacher to :\I unich, Bavaria, to take a three 
months' course in a continuation school, allowing full salary and $300.00 
for expenses. 

"2. Last June (1915) a teacher, in order to study at either the Leland 
Stanford university or the University of California, was given a year's 
leave of absence at half pay. 

"3. The 'board authorized an exchange of teachers hy the hoards of 
education of Cincinnati and Portland, Oregon, each !wan! to pay its own 
teacher. 

"4. Said board has authorized the superintendent to make similar ar
rangements with the boards of education of South American cities for ex
change of teachers. 

"5. Said board allowed twelve teachers $25.00 each, and one teacher 
$50.00 (additional to salary) for having successfully maintained school 
children's savings banks in their respective rooms. 

"6. The board employs a teacher at the general city hospital at a salary 
of $800.00 per year, the theory being that the children in said institution 
may be properly educated." 

Section 7690, G. C., provides as follows: 
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"Each b~ard of education shall ha,·e the management and control of all 
of the public schools of whatever name or character in the district. It may 
appoint a superintendent of the public schools, truant officers, and janitors 
and fix their salaries. If deemed essential for the best interests of the 
schools of the district, under proper rules and regulations, the board may 
appoint a superintendent of buildings, and such other employes as it deems 
necessary, and fix their salaries. Each board shall fix the salaries of all 
teachers, which may be increased, but not diminished during the term for 
which the appointment is made. Teachers must be paid for all time lost 
when the schools in which they are employed are closed owing to an epi
demic or other public calamity." 
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The rule is well settled in this state that, inasmuch as the control and manage
ment of the schools of Ohio are conferred upon boards of education by provision. 
of the first part of section 7690, G. C., as ahove quoted, the courts will not inter
fere with such boards in the exercise of the duty so conferred upon them, unless 
they have gros~ly abused the discretion confided in them. 

State ex rei. \'. :\IcCann, 21 0. S., 198. 
State ex rei. v. Board of Education, 76 0. S., 297. 
Board of Education v. State ex rei. \\'iskham, 80 0. S., 133. 

Under provision of section 4749, G. C., the board of education of each school 
district shall, when properly organized, be a body politic and corporate and, as such, 
capable of suing and being sued, contracting and being contracted with, acquiring, 
holding, possessing- and disposing of real and personal property and taking and 
holding in trust for the use and benefit of such district, any grant or devise of land 
and any donation or bequest of money or other personal property, and the exercise 
of such other powers and privileges as are conferred hy the provisions of the 
statutes relating to public school districts and the public schools of the state. 

It will be observed that under provision of the latter part of section 4749, G. C., 
boards of education may exercise, in addition to the powers expressly conferred 
by the provisions of said statute, such other powers and privileges as are conferred 
by the statutes therein ref erred to. 

~umerous authorities might be cited in support of the proposition that public 
officers, such as members of the board of education, have no power except such as 
is expressly conferred by the statute or necessarily implied from the power so ex
pressly conferred. 

If, therefore, the board of education referred to in your inquiry has authority 
in law to expend the funds of its district for the purposes mentioned in said in
quiry, such power must be expressly conferred upon said board by the statutes gov
erning it and detlning its power and duties, or must be necessarily implied from the 
powers thus conferred. 

Upon a careful examination of all of said statutes, I am compelled to conclude 
that said board of education has no authority, either expressed or implied, to ex
pend the funds of its district for the purposes mentioned in items 1 to 5, inclusive, 
as set forth in said inquiry. 

Section 7690, G. C., above quoted, prO\ides that each board of education shall 
fix the salaries of all teachers, which may be increased, but not diminished during 
the term for which the appointment is made and further provides that teachers 
must be paid for all time lost when the schools in which they are employed are 
closed owing to an epidemic or other calamity. By provisions of other statutes, the 
board of education is held strictly accountable for the proper expenditure of the 
funds of the district. 
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It is significant that the legislature enacted the provisions of section 7870, G. C., 
authorizing boar.ds of education to pay the teachers and superintendents of their 
respective districts their regular salaries for the week they attend the county 
teachers' institute, providing the same is held while the schools are in session. Said 
section further provides that if the institute is held when the public schools are not 
in session such teachers or superintendents shall be paid two dollars per day for 
actual daily attendance as certified by the county superintendent, for not more than 
five days of actual attendance, to be paid as an addition to the first month's salary 
after the institute, by the board of education by which such teacher or superin
tendent is then employed. In case such teacher or superintendent is unemployed at 
the time of the institute, such salary shall be paid by the board next employing 
said teacher or superintendent, if the term of employment begins within three 
months after the institute closes. 

It seems clear that if the legislature considered that such payments were not 
legal in the absence of an express provision of the statute authorizing their pay
ment, it cannot be said that a board of education may send a teacher to a contin
uation school or to a university and pay a part or all of said teacher's salary and 
expenses while attending said continuation school or university in the absence of 
express statutory authority. 

\Vhile the board of education of a school district may contract with a teacher 
for services to be rendered in one of the schools of said district and, under the 
above provisions of section 7690, G. C., may fix the salaries of such teachers, I 
find no authority in law warranting said board of education in sending said teachers 
into the school of another state or CDUntry in exchange for the services of teachers 
to be sent into said district from such other state or country, even though said for
eign teachers might comply with the provisions of the statutes prescribing the qual
ifications of a teacher in an elementary school or in the several classes of high 
schools in this state. 

An allowance to a teacher, in addition to salary, for successfully maintaining a 
school. children's saving bank would be in the nature of a bonus and a board of 
education has no authority under any provision to expend money for this purpose. 

As to the authority of the board of education of the school district referred to 
in your inquiry to employ a teacher at the general city hospital, I am of the opinion 
that, under the above provisions of section 7690, G. C., taken in connection with 
the provisions of section 7644, G. C., that 

"Each board of education shall establish a sufficient number of elemen
tary schools to provide for· the free education of the youth of school ag-e 
within the district under its control, at such places as will be most con
venient for the attendance of the largest number thereof," 

said board of education may establish and maintain an elementary school in said 
hospital and contract with a teacher to give instructions in the branches mentioned 
in section 7648, G. C., to children who are residents of said city district and who 
are confined in said hospital. 

I am of the opinion, therefore, in answer to your questions, that the board of 
education of the school district referred to in your inquiry was without authority 
in law to expend the funds of said district for the purposes mentioned in items 1 
to 5, inclusive, of said inquiry, and that said board has authority, within the lim
itations above prescribed, to expend the funds of said district for the purposes men 
tioned in item 6 of said inquiry. Respectfully, 

EDWARD c. Tt:R!'IER, 

Attorney-General. 
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1201. 

~ru::-;ICIPAL CORPORATIOX-EXPENDITURE COSTIXG OVER $500.00-
COUNCIL :\lUST FIRST AUTHORIZE AXD DIRECT SA:\IE BY ORDI
NAXCE BEFORE DIRECTOR OF PUBLIC SERVICE MAY PROCEED 
WITH EIIPROVDIEXT-ENGINEER FOR SUCH I:\1PROVE:\IEKT 
l\IUST HAVE SALARY FIXED BY COUXCIL BEFORE HE CAX BE 
EMPLOYED-COUXCIL CANXOT DIRECT DIPLOY:\!EXT OF A CER
TAIN ENGINEER. 

Before the director of public service may proceed with an improvement costing 
over $500.00, council must authorize and direct the expenditure therefor by ordi
nance in pursuance of section 4328, G. C. I 

An engineer emploJed ou such an improvement is a "perso11" employed within 
the department of public service and his salary must, therefore, be fixed b_v council 
under the provisions of section 4314, G. C., before he can be cmplo:yed. Cvzmcil in 
fixing such salary is not authorized to direct the employment of a certain engineer. 

CoLUMBUS, OHIO, January 24, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of December 20, 1915, you submitted for my opinion 
the following questions : 

"1. When an Ohio city has resolved upon certain improvements, and 
through councilmanic action or a vote of the people have issued bonds, and 
the proceeds thereof are in the treasury, is further councilmanic action nec
essary ordering the director of service to proceed with the work? 

"2. Under the above conditions may the director oi service, without 
further authority from c6uncil, employ an engineer to proceed with the 
preparation of plans for the work contemplated under tlw bond issue? 

"3. Presuming the engineer to have .been employed and the plans 
prepared ready for adoption by the councfl, is councilmanic action, other 
than their adoption in order that they may he submitted to the state board 
of health, necessary to further procedure as regards said improvement? 

"4. Is it within the province of a city council, hy resolution or ordi
nance, to instruct the director to employ a certain engineer, whose selec
tion we will say is against his best judgment, and could they, under the 
conditions above outlined, block the director in going ahead with the work 
other than their final refusal to approve the plans for suhmis>ion to the 
state hoard of health?" 

Section 4328, G. C., prO\·ides as follows: 

"The director of public sen-icc may make any contract or purcha,;e 
supplies or material or provide labor for any work under the supervision 
of that department not involving more than five hundred dollars. \\'hen an 
expenditure within the department, other than the compensation of persons 
employed therein, exceeds five hundred dollars, such expenditure shall first 
be authorized and directed by ordinance of council. \Vhen so authorized 
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and directed, the director of public service shall make a written contract 
with the lowest and best bidder after advertisement for not less than two 
nor more than four consecuti\·e weeks in a newspaper of general circula
tion within the city." 

It is to be noted that the director of public service is not authorized to make 
any expenditure within his department, other than the compensation of persons 
employed therein, in excess of $500.00, unless such expenditure be first authorized 
and directed by ordinance of council, and that when so authorized and directed the 
director of public sen·ice shall proceed to advertise for bids. 

I assume in answering your first question that the improvement contemplated 
will involve an expenditure of more than $500.!Xl. Such being the case my answer 
to your tirst question is that it is necessary that council authorize and direct the 
expenditure of the money by ordinance of council before the director of public 
service my proceed to advertise for bids for such improvement. 

Your second question involves a further consideration of section 4328, G. C. 
I assume .that the engineer who is to be employed on the preparation of plans 

for the work contemplated is an engineer other than the one known as the city 
engineer who is permanently employed, and the question arises as to whether or 
not a person so employed would he considered as a person employed in the depart
ment. If such an engineer is not considered as a person employed in the depart
ment, it would be necessary, under the provisions of said section 4328, to proceed 
to advertise for bids and to employ such engineer on competitive bidding. This I 
do not believe is within the contemplation of council but rather since under the 
provisions of section 4327 the director of public service is authorized to determine 
the number of persons-among whom are engineers-necessary for the execution of 
the work and the performance of the duties of the department, his determination 
that an engineer other than the city engineer is necessary for the execution of the 
work under consideration would make such person so employed a person employed 
within the department. Such being the· fact, the director of public service should 
create the position in question and then ask council to fix the salary of the person 
to be employed therein, under the provisions of section 4314, G. C. 

The question as to whether under said sectiun 4314, G. C., the right to fix a 
salary rests with council rather than under the provisions of section 4327 by in
ference rests with the director of public service has received judicial construction 
in the case of Smith, Solicitor, v. Lotschuetz, Auditor, 10 0. X. P. (n. s.), 257 (af
firmed by the circuit court without report :\lay, 1910), the first paragraph of the 
syllabus of which is as follows: 

"A director of public service has no power under sections 4324, 4325 
and 4326 of the General Code, which give him the management and super
vision of his department, to tix the salaries or compensation of employes 
therein, but the exclusive right to tix such salaries and compensation IS 

reposed in the city council by section 4214, General Code." 

For a discussion of the question, in view of the condition of the statute, I 
would call your attention to the opinion beginning at the bottom of page 260. 

Your third question presumes that the engineer was employed and plans pre
pared ready for adoption by council, and inquires whether councilmanic action is 
necessary to further procedure in regard to said improvement after the said plans 
have received the approval of the state board of health? 

1Iy answer to your tirst question fully covers this question, but in order that 
there may be no mistake I would state even if the council has adopted the plans 
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and the same have received the appro,·al of the state board of health, if the expen
diture for the improvement involves more than $500.00, proceedings should be taken 
by the director of public service under section 4328, G. C. 

In this connection I would point out that even if the director has proceeded to 
advertise for bids and has received the same, yet in the awarding of the contract 
on such bids the provisions of section 4403, G. C., relative to the board of control, 
should be complied with. 

Your fourth question asks whether or not council can determine what engi
neer shall be employed? 

The answer to your second question hereinbefore made covers this question. 
However, I would further point out that under the provisions of section 4211 council 
is only given legislative powers, and it is distinctly stated in said section that council 
"shall neither appoint nor confirm any officer or employe in the city government 
except those in its own body, except as is otherwise provided in this title." 

I do not find any provision in the statutes relative to the duties of the director 
of public service, which statutes are within the same title as section 4211, that 
shows any legislative intent that council shall have any authority whatever to ap
point any person to a position in the department of public service. Consequently 
I would state that council is without authority to instruct the director, by resolution 
or ordinance, to employ a certain engineer. The only power of council in the 
premises would be that after the position of engineer for said improvement has 
been determined by the director of public service, under section 4327, G. C., to fix 
the salary for said position under the proyisions of section 4314, G. C. 

Respectfully, 
Eow ARD C. TuRNER, 

A ttomey-General. 

1202. 

SECRETARY OF STATE-WHEN CORPORATION CA~ CHA.:\GE ITS 
U.t\ISSUED CO;\li\10::\ STOCK IXTO PREFERRED STOCK BY 
AMENDMENT-EXCEPTIO:\ TO GEXERAL IWLE AS NOW PRO
:MULGATED. 

The secretary of slate ha<•i11g for ma11y ·years follozc•ed the opi11ion of a former 
altonzey-gcneral, to the effect that a corporation ca11 clza11ge its u11issued common 
stock i11to preferred stock by amendment, a11d accepted ameud111ents, to that effect, 
it is not improper for the secretary of slate to accept amendments to that effect, 
provided the ltiW11imous consent of its stockholders to mal~e such cha11gc has been 
obtained, si11cc neither the stale nor the stockholders or creditors of the corporation 
would be injured thereby. 

CoLt:MBUS, OHIO, January 25, 1916. 

HoN. C. Q. 1-IJLDEIIR.\NT, SccrelarJ' of Stale, Columbus, Ohio. 

DEAR SIR :-Under date of :\m-ember 13, 1915, I received a letter from Hon. 
T. H. Hogsett, of the· firm of Tolles. Hogsett, Ginn & l\forley, attorneys at law. 
Cleveland, Ohio, relative to my opinion to you under date of October 1. 1915. 
wherein :\Jr. Hogsett contends that a corporation has the right to change by 
amendment to its articles of incorporation part of its common stock into preferred. 

As you well know, I have been giving this matter considerable attention and, 
under date of January 11, 1916, I rendered you an opinion relative to The Farr 
Brick Company. In the course bf said opinion I stated as follows: 
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"In this connection believe that a review of the opinions or rulings 
of this department will be helpful. Former Attorney-General Sheets, in 
the year 1903, rendered two opinions,--<me dated January 6th, and the 
other .\ugust 15th, in both of which opinions :\Ir. Sheets held that there 
was no statutory authority in Ohio to change common stock to preferred 
stock by amendment of the articles of incorporation. In both of these 
opinions, howe,·er, the author stated that he had no doubt that the stock
holders of the corporation, by unanimous consent, might change the com
mon stock to preferred stock, and that the courts would respect and enforce 
such an agreement, his conclusion in this latter respect, however, being not 
upon authority of any statutory provision, but upon the ground that the 
rights of the state not being affected or involved, the courts would doubt
less enforce any legitimate or fair contract made among the stockholders 
themselves. 

"Under date of X ovember 21, 1904, Attorney-General Ellis, in an 
opinion to the then secretary of state, held that a corporation by amend
ment under section 3238-a, Revised Statutes, (now section 8719 of the 
General Code) could change common stock to preferred stock. This 
opinion was followed b)\ the secretary of state, and certificates of amend
ment whereby common stock was changed to preferred stock, were accepted 
and recorded by him until October 1, 1915, under which elate I rendered 
to you the opinion referred to in your letter in which I held that there 
is no statutory authority in Ohio to change the common stock of a corpora
tion to preferred stock by an amendment of its articles of incorporation. 

"I am by no means persuaded that the conclusion expressed in my 
opinion of October 1, 1915, just referred to, is erroneous, for I am still 
unable to find any statutory authority in .Ohio to accomplish such change 
in the character of the capital stock of a corporation hy amendment under 
section 8719 of the General Code." 

:\Ir. Hogsett contends in his letter· that the conversion of common stock into 
preferred "cannot be made except by agreement of all of the stockholders. The 
courts have expressly held that all of the stockholders can effect such conversion 
by agreement." 

There is no doubt that no harm can be done to the corporation or its creditors 
if such an amendment is allowed by unanimous consent of all the stockholders. 

In view of that fact I would suggest that the interests of the state or the 
creditors or stockholders of the corporation would not be affected by accepting an 
amendment changing the unissued common stock into preferred, up to the per
centage allowed by law, and that, due to the fact that the ruling of Attorney
General Ellis has been acted upon in many instances, it would not be improper 
for you to permit such practice to continue, provider!, of course, that the certificate 
itself shows that the unanimous consent of the stockholders has been obtained. 

Respectfully, 
EDWARD c. Tl.'RXER, 

A ttome}•-Ge1zeral. 
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1203. 

ROADS A::\D HIGHWAYS-PROCEEDI~GS FOR A ROAD IMPROVE
).!EXT STARTED UKDER SECTIO::\ 6903, G. C.. BEFORE ITS REPEAL 
B-Y CASS HIGHWAY LAW-ROAD SHOULD BE CO).IPLETED U~
DER FOR).IER SECTIOXS-BO::\DS ISSUED U::\DER CASS HIGH
\YAY L\WrSECTIOX 6929, G. C.-HO\\' LEVIES SHOULD BE ;\lADE. 

1. lV/zere proceedings for a road improvement u:ere started wzder section 
6903, et seq., G. C., repealed by the Cass higlzu:ay la<v. and the Petition for such 
impro<·emellt had been granted prior to the going into .effect of the Cass law, the 
improz·emcllt sho.uld be COIIIPletcd under said sectioz( 6903, et seq., G. C. 

2. TYhere bonds are issued 1111der section 108 of the C ass lziglzu:a:y laze, section 
6929, G. C., in anticipation of a tax lcz•ied against a county, a tax levied against a 
toumship a11d sj>cciai assessnzezzts levied against the ou:11ers of benefited real estate, 
the counts commissiouers should, in the legislation prm·idi1zg for the issue of bonds, 
provide for le<::ring and collecting azwually, b.\' taxation, 011 all the taxable j>roP
ert:y of the county, an allfOIIIZt ~ufficient to pay the county'·s proportion of the interest 
011 said bonds, and to prozidt• the coz111ty's proportion of a sinkilzg fund for their 
final redemption at maturity; they should prm•ide for levying and collecting an
IZUally, b:y taxation, 011 the taxable· property of the township in which the road 
improz•ement is located, an amount sufficient to pay tlze toz.;nship's proportion of the 
interest on said bonds and to proc•ide the township's proportion of a sinking fund 
for their final redemption at maturity; and thes should also proz>ide, in addition 
to said levies, for the lcv)•ing of a tax upon all the taxable property of the county 
to cover any deficieuc}' in the payment or collectipn of the taxes levied upon the 
township, and ally deficieucy ill the paymellt or collection of the special assessments. 

CoLUMBL'S, Omo, January 25, 1916. 

Ho:-.". C. P. KE.NNWY, Prosecuti11g Attorlle}', Akro11, Ohio. 

DEAR SIR :-Under date of December 31, 191~ I have a communication from 
1Ir. Dow \V. Harter, assistant in your office, which communication reads as 
follows: 

"A number of questions have arisen under the new highway act 
which are perplexing our office, and we would appreriate an opinion from 
your office covering the following matters: 

"lJpon the filing of a petition for the improvement of a county road, 
signed by the owners of a majority of the foot frontage of the lots and · 
lands abutting on said road, a re>olution was adopted in February, 1915, 
by the board of county commissioners, finding the route specified in the 
petition was a part of a county road, determining the improvement of the 
road as prayed for in said petition by establishing a grade, grading, drain
ing, curbing, paYing and improving the same, and directed the county 
sun·eyor to go upon said road and make all necessary surveys, profiles, 
plans, and speciticatiom. for such improvement. The county surveyor, 
in- pursuance of this resolution, has .prepared surveys, profiles, plans, 
specifications and estimates. which ha,·e been filed with the present board 
of county commiosioners since the first 1Ionday in September, 1915. 

"The question arises whether further steps looking toward the improve
ment of this road shall be taken in accordance with the provisions of the 
so-called Cass highway law, amended senate bill number 125, volume 105-6 

5-Vol. 1-A. G. 
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Ohio laws, page 574, or whether the county commiSSioners shall disregard 
the preliminary resolution heretofore passed after the filing of the petition 
and start anew under the Cass law, or whether the whole improvement 
shall be carried out under section 6903, et seq., General Code, the old 
Dodge law as was contemplated when the petition was filed and the origi
nal resolution passed. 

"When a county improvement is to be made under an . agreement 
between the county commissioners and the trustees of a township, or 
townships, and it is found necessary to issue bonds to provide for the 
township's portion of the cost and expense of such improvement, are said 
bonds issued by the county commissioners under authority of section 108 
of the Cass law, and, if so, upon what property is the tax levied to pro
vide a sum to pay the interest thereon and to create a sinking fund for 
their retirement at maturity?" 

The first question presented by Mr. Harter's communication is as to the 
right of county commissioners to complete a road improvement under section 
6903, et seq., of the General Code, repealed by the Cass highway law, where the 
pttition for the improvement was filed and granted by the county commissioners 
prior to the going into effect of the Cass highway law. A very similar question 
was presented to this department by Hon. F. ]. Bishop, prosecuting attorney of 
Ashtabula county, and in opinion No. 1045, rendered by me to Mr. Bishop on the 
29th day of November, 1915, it was held that where proceedings for the improve
ment of a road were started under section 6956-1, et seq., of the General Code, 
and the commissioners, prior to the going into effect of the Cass highway law 
on the 6th day of September, 1915, had made a favorable finding upon the petition 
presented to them, a right existed in the petitioners to have the improvement com
pleted, and that under the saving provisions of the Cass highway law it is the 
duty of the county commissioners to proceed with the construction of the improve
ment and to prosecute the work to completion under the law in force at the time 
the petition was filed, and the resolution making a favorable finding thereon 
adopted by the board of county commissioners. The same principles are applicable 
where the improvement was started under sections 6903, et seq., of the General 
Code, and I therefore advise you, in answer to :\Ir. Hunter's first question, that 
the improvement should be completed under section 6903, et seq., of the General 
Code, as was contemplated when the petition was filed and granted by the county 
commissioners. I enclose for your information a copy of the opinion rendered to 
Mr. Bishop and referred to by me. 

Coming now to consider the second inquiry contained in :\Jr. Harter's letter, 
it may be observed that under section 100 of the Cass highway law, section 6921, 
G. C., authorizing the county commissioners of a county to enter into an agree
ment with the trustees of a township or townships in which a road improvement 
is in whole or part situated, the agreement may provide for a division of the cost 
and expense of the improvement between the county and the township or townships. 

' Under section 105 of the act, section 6926, G. C., the county commissioners 
are authorized to levy a tax upon the taxable property of the county for the purpose 
of meeting the county's proportion of the cost and expense of road improvements 
carried forward under chapter VI of the act. 

Under section 106 of the act, section 6927, G. C., the county commissioners are 
authorized to levy a tax upon the taxable property of a township for the purpose 
of meeting such township's proportion of the cost and expense of road improve
ments carried forward under the chapter in question. 

Under section 98 of the act, section 6919, G. C., a number of methods of 
paying the cost and expense are provided, which methods call for an assessment 
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of all or some part of the cost and expense against the owners of benefited real 
estate. 

The county commissioners are by section 108 of the act, section 6929, G. C., 
authorized to issue bonds in anticipation of the taxes and assessments referred to 
above. The section in question reads as follows: 

"The county commissioners in anticipation of the collection of such 
taxes and assessments may, wh~:never in their judgment it is deemed nec
essary, sell the bonds of said county in the aggregate amount necessary 
to pay the estimatecl cost ancl expenses of such improvement. Such bonds 
shall state for what purpose they are issued, and shall bear interest at a 
rate not to exceed five per cent. per annum, payable semi-annually, and in 
such amounb and to mature at such times as the commissioners shall 
determine, subject to the provision, however, that said bonds shall mature 
in not more than ten years prior to the issuance of such bonds, the county 
commissioners shall provide for levying and collecting annually a tax upon 
all the taxable property of the county to provide a sum sufficient to pay 
the interest on such bonds and to create a sinking fund for their retire
ment at maturity. The sale of such bonds shall be advertised once not 
later than two weeks prior to the date fixed for such sale in a newspaper 
published and of general circulation within such county, if there be any 
such paper published in said county, but if there be no such paper pub
lished in said county then in a newspaper having general circulation in 
said county. Such bonds shall be sold to the highest responsible bidder 
for not less than par and accrued interest. The county commissioners 
may reject any or all bids. The proceeds of such bonds shall be used 
exclusively for the payment of the costs and expenses of the imptovement 
for which they are issued." 

It should be noted in the first instance that there is an error in the punctuation 
of this section. The second "'ntenre nf the section is in reality two sentences, 
and under the familiar rule that the courts will, in the construction of a statute, 
disregard the punctuation or re-punctuate it if need be, the section in question 
should be re-punctuated by placing a period after the word "years," in the second 
sentence of the section a-; printed, thus separating this sentence in order to make 
the same conform to the manifest intention of the legislature and render it intel
ligible. 

26 Am. and Eng. Encyc., 2nd Ed., 631. 

Bearing in mind the fact that the bonds authorized by this section may be 
issued in anticipation of collection of taxes levied upon a county, taxes levied 
upon a township and special assessments, it becomes necessary to consider the 
force and effect of the following sentence found in the section in question: 

"Prior to the issuance of such bonds, the county commissioners shall 
provide for levying and collecting annually a tax upon all the taxable 
property of the county to provide a sum sufficient to pay the interest on 
such bonds and to cr~:atc a sinking fund for their retirement at maturity." 

It is apparent that the legislature in using the abm·e quoted language did not 
intend that where, under section 6929, G. C., bonds were issued in anticipation of 
a tax on a county, a tax on a township and special assessments against benefited 
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real estate, then the entire interest and redemption fund for such bonds should be 
provided by a levy on the county duplicate. \\'here bonds are issued in anticipa
tion of a tax on a county, then the tax levied for the payment of such bonds is 
to be levied on the county, and where bonds are issued in anticipation of a tax 
on a township then the tax levied for the payment of such bonds is to be levied 
on the township. \Vhere bonds are issued in anticipation of special assessments, 
the interest and redemption fund is to be created by the special assessments in 
question. It is manifest that the legislature in using the above quoted language 
had in mind a tax similar to that provided for by section 5630-1, G. C., 106 0. L., 
495, which section reads as follows: 

"Bonds issued by county commJsswners in the manner provided by 
law in anticipation of the collection of special assessments levied against 
the property abutting upon a proposed improvement, or to be benetited 
thereby, or in anticipation of the collection of taxes upon the taxable 
property of any township, or townships, of the said county within which 
such improvement is to be made, shall be full, general obligations of such 
county, for the payment of the principal and interest of which, when due, 
the full faith, credit and revenues of such county shall be pledged. The 
county commissioners shall, prior to the issuance of the bonds above men
tioned, provide for the levying of a tax upon all the taxable property of 
the county to cover any deficiency in the payment or collection of such 
special assessments or township tax." 

It would not have been within the power of the legislature to provide that 
bonds should be issued in anticipation of a county tax, a township tax and special 
assessments, and then further provide that the township tax and the special 
assessments should not be levied, but that the entire interest and redemption fund 
should be provided by a levy on the taxable property of the comity. 

\Vasson v. Commissioners, 49 0. S., 622; 
Hubbard v. Fitzsimmons, 57 0. S., 436; 
State ex rel. Brennan v. Benham, 89 0. S., 351; 
Cooley on Taxation, page 227; 
27 Am. and Eng. Encyc. of Law, 2nd Ed., 595; 
37 Cyc., 723. 

It is elementary that there is a presumption in favor of the constitutionality 
of a statute, and that when a statute is susceptible of two constructions, one of 
which supports the act and gives it effect, and the other renders it unconstitu
tional and void, the former is to he adopted. The whole statute and all its parts 
are also to be taken together, and any particular provision must, if possible, 
receive a construction consistent with the rest of the act. 

In view of the ahove considerations. it would be impossible to reach a con
clusion d;fferent from that herein announced even if it be conceded that the 
language now under discussion is of doubtful import. It is my opinion that the 
legislature, by the use of the language in question, intended to prO\·ide that as 
between a county and the holder of bonds issued under section 6929, G. C., such 
bonds should be the full and general obligation of the county, that the credit and 
revenues of the county should be liable for the payment of such bonds, and that 
prior to the issuance of such bonds the commissioners should provide for levying 
and collecting annually a tax upon all the taxable property of the county sufficient 
to cover any deficiency in the township tax or assessments, to the end that there 
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might be provided under all circumstances and conditions, a sum sufficient to pay 
the interest on such bonds and to create a sinking fund for their retirement at 
maturity. 

\Vhen a county road improvement is to be made under an agreement between 
the county commissioners and the trustees of a township, and it is necessary to 
issue bonds to provide for the township's proportion of the cost and expense of 
such improvement, the county commissioners may issue such bonds under authority 
of section 108 of the Cass highway law, section 6929, G. C., and the county com
missioners should, in the legislation providing for the issue of bonds, provide for 
levying and collecting annually, by taxation, on all the taxable property of the 
county, in case any of the county's proportion of the cost and expense of such 
improvement is to be provided by the bond issue, an amount sufficient to pay the 
county's proportion of the interest on said bonds, and to provide the county's 
proportion of a sinking fund for their final redemption at maturity, they should 
provide for levying and collecting annually, by taxation, on the taxable property 
of the township in which the road improvement is located, an amount sufficient to 
pay the township's proportion of the interest on said bonds, and to provide the 
township's proportion of a sinking fund for their final redemption at maturity, 
and they should also provide, in addition to said levies, for the levying of a tax 
upon all the taxable property of the county, to cover any deficiency in the payment 
or collection of the taxes levied upon the township. 

\Vhile not involved in ~Jr. Harter's inquiry, it should be further observed that 
where bonds are issued under section 6929, G. C., in anticipation not only of county 
and township taxes, but also in anticipation of special assessments, the bond legis
lation should further provide for the levying of a tax upon all the taxable property 
of the county to cover any deficiency in the payment or collection of the special 
assessments. 

Respectfully. 
Eow ARD C. TtrRNER, 

A ttnrllcy-Gl'lll'ral. 
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1204. 

ROADS AXD HIGHWAYS-CO:'IIPEXSATIOX AXD EXPEXSES OF DEP
UTIES OR ASSISTA~TS OF COU::\TY HIGH\VAY SUPERIXTEND
EXT WHEX EXGAGED OX TO\\"XSHIP ROAD \YORK-HOW PAID
UXDER CASS HIGHWAY LA\\', COXTRACTS IXVOLVIXG :\lORE 
THAX $200.00 :\lUST BE IX WRITIXG-OTHERS SHOULD BE-PLANS 
AND SPECIFICATIOXS :\lUST BE PREP.\RED BY COUXTY HIGH
WAY SUPERIXTEXDEXT WHEX COST OF ROAD, BRIDGE OR CUL
VERT EXCEEDS $200.00. 

1. The compensation a1zd ex~enses of deputies or assistants of the count}' 
highway superintendent, when engaged 011 road "<c'ork carried fonc•ard by the ta<c'll
ship trustees, are to be paid from the county treasury. 

2. Under the Cass highway law all contracts for road, bridge or culvert work 
costing more than two hundred dollars~and all coutracts for extra zvork not coll
templated by the original contract and rendered necessary by wlforeseen contill
gencies(must be in. writing. ,I There is no statutor}' requircmeut that contracts must 
be in .JJriting 'l.L'Izere the cost of the improvement does not exceed t'l,'O hundred 
dollars, but the practice of ezzteriug into "<c•ritten contracts eve11 in such cases is to 
be recommended. 

3. Plans and specifications must be prepared and estimates furnished b}' the 
county highway superintendent in all cases where the cost of the road, bridge or 
culvert exceeds two hundred dollars. County commissioners may, in their dis
cretim!, enter i11to contracts for improvements costing uot more than t"Lvo lwndred 
dollars without requiring the county higlza•ay superintendent to prepare plans and 
specifications and furnish estimates. 

CoLUMBUS, OHio, January 26, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GEXTLDIEX :-I have your communication of Dl·cember 27, 1915, in which you 
request my' opinion upon the following questions:. 

(1) "Are the per diem and expenses of deputy or deputies in the 
county highway superintendent's office to be paid from the county treasury 
when working under the direction of the township trustees? 

(2) "Does section 144 of the Cass law provide that the county com
missioners must enter into contract in writing for all road and bridge 
improvements, or are contracts in writing only necessary where the cost 
of the improvement exceeds two hundred dollars? 

(3) "Does this section make it nece;;sary for the county highway 
superintendent to prepare plans and specifications and furnish estimates 
for road and bridge improvement, the cost of which does nnt exceed two 
hundred dollars ($200.00), or is it optional with the county commissioners 
whether or not they have plans and specifications prepared for contract 
such as above mentioned?" 

In connection with your first question it should be noted that any deputies of 
the county highway superintendent engaged on road work for or under the 
direction of the township trustees, must be the "assistants" referred to in section 
138 of the Cass highway law, section 7181, G. C. The subordinates which the 
county highway superintendent is authorized to appoint in connection with road 
and bridge work are either the "assistants" referred to in section 7181, G. C., or 
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the "assistant>," ",_;uperintendents" and "inspectors" referre<l to in section 212 of 
the act, section 1219, G. C. The "assi-;tants," "superintendents" and "inspectors" 
whose appointm~nt is authorized hy section 1219, G. C., must be employed upon 
work carried forward under the direction of the state highway department, and it 
therefore follows that any assistants or deputies employed upon road work carried 
forward by the to\vnship trustees, must he the "assistants" referred to in section 
7181, G. C. .\s to the compensation and traveling expenses of these assistants it 
is provided by section 7181, G. C., that such compensation and expenses shall be 
paid out of the county treasury. The township trmtees may call upon the county 
highway superintendent under sections 3298-3, 3298-7, 329R-14 and 3298-15 of the 
General Code, to perform services in connection with a road improvement carried 
forward by the trustees. These services consist of the making of surveys, plats, 
plans, profiles, cross sections, estimates and specifications, and the making of an 
apportionment or tentative assessment against benefited real estate, and it is also 
apparent from section 3298-7, G. C., that a certain degree of supervision is to be 
exercised by the county highway superintendent over construction work carried 
forward by township trustees, inasmuch as payments for such work are to be made 
upon estimates furnished by the county highway superintendent. There is no pro
vision, however, for the payment of any part of the compensation or expenses of 
the county highway superintendent or of his assistants when engaged on township 
work out of the township treasury, and no provision for the teimbursement by 
the township of the county which is charged with the payment of such compensa
tion and expenses. 

I therefore advise you, in answer to your first question, that the compensation 
and expenses of deputies or assistants of the county highway superintendent when 
engaged on road work carried forward by the township trustees, are to be paid 
from the county treasury, and that no scheme of reimbursement is provi~ed by 
the law, it evidently being the intention of the legislature to cast this expense 
upon the county. 

It should be noted, however, that when an inspector for township road work 
is appointecl hy the township trustees under the provisions of ~ection 3298-6, G. C., 
the compensation of such inspector is to be paid out of the township treasury. 
Under section 3373, G. C., the compensation and expenses of the township highway 
superintendent are to be paid from the township treasury, and by the terms of 
section 3376, G. C., all claims for dragging roads are abo to be paid out of the 
funds of the township. 

The pertinent provision of section 144 of the Cass highway law, section 7187, 
G. C., referred to by you in your second and third inquiries, reads as follows: 

"Plans and specifications must be prepared in all cases where the cost 
of the bridge or culvert exceeds two hundred dollars, and contracts in 
writing must be entered into in such cases." 

It will be noted that this provision applie' in terms only to hridge anri culvert 
work, ancl an answer to your second and third questions involYes a consicleratinn 
not only of this prO\·ision hut also of the following provision, found in section 156 
of the act, section 7199, G. C. 

"If, in the opinion of the county commtsstoners, it is addsahle to 
provide for the improYement, maintenance anrl repair of any portion of the 
highways of the county by contract. "uch contract, if the coo;t and expensl' 
of the improvement, maintenance or repair of any section nf highways, or 
of any bridge or culnrt, exceeds two hundred dollars, shall be let by 
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competitive bidding. All such contracts shall be awarded by the county 
commissioners or township trustees on estimates, plans and specifications 
to be furnished by the county highway superintendent, to the lowest and 
best bidder. If the estimated cost of such work is less than five hundred 
dollars, and more than two hundred dollars, the same may be let at 
competitive bidding after advertising the same by posters in at least three 
public places in the county, for ten days prior to the letting, and if the 
estimated cost of such work is more than five hundred dollars, the same 
shall be let by competitive bidding, after advertisement once not later than 
two weeks prior to the letting of contracts, in some newspaper published 
and of general circulation within the county, if there be any such news
papers published in said county, but if there be no such newspapers pub
lished in said county, then in a newspaper having general circulation in 
said county. All bids for such work shall be filed in the office of the 
township clerk or county auditor." 

An answer to your second question also involves a consideration of the fol
lowing language found in section 126 of the act, section 6947, G. C. : 

"Before entering into a contract the county commissioners shall re
quire a bond payable to the state of Ohio * * *" 

In the case of Hughes v. Village of Clyde, 41 0. S., 349, the court was called 
upon to consider the effect of the use in the statute of the phrase "entered into," 
its use in the statute construed by the court in that case being similar to the use 
of the phrase "entering i1ito" in the stat1,1te now under consideration. The court 
held that the acceptance of a bid legally made under the statute considered by it 
did not conclude the matter, but only gave to the bidder a right to a contract 
embracing the stipulations, expressed or implied, in the records or files relating to 
the improvement. 

It should also be noted that section 127 of the act, section 6948, G. C., provides 
that all contracts for extra work not contemplated by the original contract and 
rendered necessary by unforeseen contingencies, must be in writing. In view of 
the foregoing considerations I advise you as follows in reference to the necessity 
for a written contract for road, culvert or bridge work under the Cass highway 
law: 

(1) All contracts for work costing more than two hundred dollars must be 
in writing. 

(2) All contracts for extra work not contemplated by the original contract 
and rendered necessary by unforeseen contingencies must be in writing. 

(3) There is no statutory requirement that contracts must be in writing where 
the cost of the improvement docs not exceed two hundred dollars, but although 
written contracts are not required by the statute in such cases, it is my view that 
the public business will be more satisfactorily transacted for all parties concerned 
if the practice of entering into written contracts without regard to the amount 
involved be generally adopted. If the amount involved be two hundred dollars 
or less, and no written contract be entered into, the person to whom the contract 
is awarded should in all cases be required to make his proposal in writing and, of 
course, the action of the county commissioners in accepting the same should appear 
upon their journal. 

Coming now to consider your third question, which relates to the necessity for 
plans, specifications anrr estimates to be furnished by the county highway superin
tendent, it is provided by section 7187, G. C., th~t as to bridges and culverts, plans 
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and specifications must be prepared in all cases where the cost of the bridge or 
culvert exceeds two hundred dollars. Section 7199, G. C., provides that all con
tracts for the improvement, maintenance or repair of any highway, bridge or 
culvert, exceeding two hundred dollars in amount, shall be awarded on estimates, 
plans and specifications to be furnished by the county highway superintendent. I 
find no similar provision as to contracts involving two hundred dollars or less, and 
the language used by the legislature in the two provisions referred to above seems 
to indicate that it was the intention of the legislature that where the cost of a 
road or bridge improvement or repair did not exceed two hundred dollars, such 
improvement might be let without requiring the county highway superintendent 
to first prepare plans and specifications and furnish estimates. Section 7187, G. C., 
provides that the county highway superintendent shall furnish estimates at any 
time when called for by the county commissioners. 

In view of the above provisions I conclude that where a road or hridge im
provement does not exceed two hundred dollars in cost, the question of whether 
the county highway superintendent shall first prepare plans and specifications and 
furnish estimates, rests in the discretion of the county commissioners, and they 
may require plans, specifications and estimates, or they may enter into a contract 
for the work without requiring the county highway superintendent to prepare 
plans and specifications and furnish estimates. If they do enter into a contract 
for such work without requiring the county highway superintendent to prepare 
plans and specifications and furnish estimates, they should call their action to the 
attention of the county highway superintendent, for the reason that even though 
plans and specifications be not prepared and estimates furnished hy him, yet the 
work is to be done under his supervision, and the compensation of the contractor 
can be paid only upon his approval. Plans and specifications must be prepared 
and estimates furnished by the county highway superintendent in all cases where 
the cost of the bridge, road or culvert exceeds two hundred dollars. 

1205. 

Respectfully, 
Eow ARD C. TuRNER, 

Attonzey-General. 

BONDS OF TOWNSHIP OFFICERS DO XOT }{EQUIRE GOVERNl\IENT 
STAMPS UNDER SCHEDULE A OF THE DIERGEXCY REVENUE 
ACT OF 1914. 

Schedule A of the emergenc:; revenue act of 1914, [:nited States Statutes at 
Large, Vol. 38, p. 761, does 110/ authori::e a tax or require the stamping of bonds 
given by township officers to qualify them to perform the duties of their office. 

CoLUMBt:s, OHio, January 26, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of the following letter from ~Ir. E. E. Emerick. 
clerk of Lake township, Ashland county, Ohio: 

"I wish to be informed if the bonds of township officers require gov
ernment stamps. Please let me hear from you." 

As the question asked is of general interest and concerns rights of practically 
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all the officers in the several sub-divisions of the state go,·ernment, I deem it 
advisable and proper to answer the same, and in harmony with former practice, I 
am directing my opinion to your department. 

The emergency revenue act of 1914, entitled "An act to increase the internal 
revenues and for other purposes," United States Statutes at Large, Vol. 38, page 
761, under schedule A, provides as follows: 

"BOXD. For indemnifying any person or persons, firm or corpora
tion who shall become bound or engaged as surety for the payment of any 
sum of money, or for the due execution or performance of the duties of 
any office or position, and to account for money recei\·ed by virtue there
of, and all other bonds of any description, except such as may be required 
in legal proceedings, not otherwise provided for in this schedule, 50 cents." 

This language standing alone would seem broad enough in scope to require 
the stamping of bonds required for the proper qualification of township officers. 
Section 15 of the act, however, contains the following proviso or limitation: 

"* * * Provided, that it is the intent hereby to exempt from the 
stamp taxes imposed by this act such state, county, town, or other munici
pal corporations in the ~""rcise only of functions strictly belonging to 
them in their ordinary governmental, taxing or municipal capacity. * * *" 

The question arising therefore is whether the giving of a bond by the town
ship officer, as one of the necessary steps to qualify him for the performance of 
official duties, is the exercise of a governmental function of the state or one of 
its subdivisions. 

The principle involved was considered and decided by the United States circuit 
court of appeals, sixth circuit, in the case of Bettman v. \Varwick, 106 Fed. Rep., 
46, in which the court, confirming the decision of the circuit court of the United 
States for the southern district of Ohio, held that the bond required of a notary 
public as part of his qualification for office was not subject to the revenue tax 
provided in the act of June 13, 1898, entitled: "An act to provide ways and means 
to meet war expenditures and other purposes." 

The language of the 1898 act, under which it was sought to exact a tax upon 
the bond of a notary public, was very similar to the provision of the present law, 
and was as follows: 

"BOND. For indemnifying any person or persons, firm or corpora
tion, who shall have become bound or engaged as surety for the payment 
of any sum of money, or for th~ due execution or performance of the 
duties of any office or position, and to account for money received by 
virtue thereof, and all other bonds of any description, except such as may 
be required in legal proceedings, not otherwise provided for in this 
schedule, fifty cents." 

The 1898 act also contained a proviso or exemption in section 17, similar to 
the exempting clause of the present law above quoted, which was as follows : 

"Provided, that it is the intent hereby to exempt from the stamp 
taxes imposed by this act such state, county, town or other municipal coi
porations in the exercise only of functions strictly belonging to them in 
their ordinary governmental, taxing or municipal capacity." 
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The circuit court of appeals confirming the decision of the lower court held 
that a notary public was a state officer exercising state functions. and by the 
language of the statute itself exempt from the payment of a tax upon his bond 
of qualification. The court went further in its opinion and stated that regardless 
of specific exemptions contained in the statute itself, it was incompetent for the 
federal government to tax a state function or the means hy which state functions 
are exerci~ed. Xumerous authorities are cited hy the court in support of this prin
ciple, which is set forth in the first branch of the syllabus, as follow~: 

"The United States and the states act separately and independently 
of each other in the field within which each is sovereign, and neither 
have power to impose a tax which will interfere with the exercise of the 
sovereignty of the other within their own sphere, either by taxing their 
functions or the means hy which they are exercised. A power in the 
federal government to exact a tax upon the right to qualify, under a state 
law, for the performance of the duties of a state office, is inconsistent 
with the existence of any supreme governmental authority in the state, 
and the converse is true as regards the power of the state to tax the means 
employed by the federal government to carry into execution the powers 
vested in it by the constitution." 

Upon the principle laid down by the court in the above case, and the authori
ties there cited by the court, I am of the opinion that the federal act of 1914, "to 
increase the internal revenue and for other purposes," does not authorize a tax 
upon or require the stamping of bonds of township officers. 

I am sending a copy of this opinion to ~lr. E. E. Emerick, clerk of Lake 
township, Loudonville, Ashland county, Ohio. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

P. S. The above opinion is in harmony with the ruling of the treasury depart
ment of the United States, given December 28, 1914, Vol. 16, Treasury Decisions, 
Tnternal Revenue.- E. C. T. 

1206. 

LIEN STATUTES, SECTIONS 8312, 8313, 8314, G. C., APPLICABLE 0.:\'LY 
TO PRIVATE CO:"\TRACTS-SEE SECTIOXS 6947 AND 3298-4, G. C., 
CASS HIGHWAY LAW FOR ROAD DIPROVE:\IENT CONTRACTS. 

CoLD!Bt·s, OHIO, January 27, 1916. 

Hol'. Jo~EPH T. ~frcKLETHW.\IT, l'rasccutiny Attorney, Portsmoutlr. Ohio. 

DEAR SIR:-Yours under date of January 14, 1916, is as follows: 

"Are sections 8312, 8313 and 8314, as amended in 105 0. L., page 522, 
applicable to public contracts, made hy the county or public corporations, 
such as enumerated and set forth in section 8310, as amendccl 103 0. L., 
page 369? 
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"\\'ill you approve and follow opinion Xo. 1154 by your predecessor, 
Honorable Timothy S. Hogan, found in Vol. 2 of the opinions of the at
torney-general for 1914 ?" 

The opinion of my predecessor, Hon. Timothy S. Hogan, to which you refer, 
is found at page 1235 of the report of the attorney-general for the year 1914, and 
holds that section 8312, G. C., as amended 103 0. L., 370, had no application to 
work done by a public agency such as a township, municipality or county and was 
intended to apply only to work carried on by persons, firms or corporations in a 
private capacity, and that section 8324, G. C., prescribes the only procedure for 
procuring a lien upon funds due under a public contract. 

Sections 8312, 8313 and 8314 of the General Code, 103 0. L., 369, were amended 
in 106 0. L., 522. These sections are designed to prescribe the procedure or to pro
vide the machinery by which laborers, material men, subcontractors and other per
sons may secure to themselves a lien upon certain classes of property, appurtenances 
and structures described and defined in section 8310 and section 8311, G. C., 103 0. 
L,. 369, and the real estate upon which the same are located, for their respective 
claims for work or labor performed upon, machinery, material or fuel furnished in 
the construction, erection, alteration, repair or removal of any of those classes 
of property, structures or appurtenances in said sections named. 

It is impracticable to here quote said sections 8312, 8313 and 8314, G. C., as 
amended, 106 0. L., 522, but it is sufficient to say that the persons, contractors, sub
contractors, material men and the claims thereof, and the owners, part owners, 
mortgagees and lessees therein referred to will be found upon examination to be 
those mentioned, defined and described in sections 8310 and 8311, G. C .. 103 0 L., 369. 
Original sections 8312, 8313 and 8314 were a part of house bi11290, 103 0. L., 369, and 
manifestly had direct reference to the preceding sections of the same act, 8310 and 
8311, G. C. 

Under a familiar rule of construction these amended sections will be inter
preted as if having been set into the original act instead of the original sections 
thereof. So that so far as pertinent to your inquiry, the application of sections 
8312, 8313 and 8314, G. C.. supra, is dependent upon the scope and operation of 
sections 8310 and 8311, supra, which provide as follows: 

"Section 8310. Every person who does work or labor upon, or fur
nishes machinery, material or fuel, for constructing, altering, or repairing a 
boat, vessel, or other water craft, or for erecting, altering, repairing, or re
moving a house, mill, manufactory, or any furnace, or furnace material 
therein, or other building, appurtenance, fixture, bridge or other structure, 
or for digging, drilling, boring, operating, completing, or repairing of any gas 
well, oil well or other well, or for altering, repairing or constructing any oil 
derrick, oil tank, oil or gas pipe line, or furnishes tile for the drainage of any 
lot or land by virtue of a contract, express or implied, with the owner, part 
owner, or lessee, of any interest in real estate, or the authorized agent of 
the owner, part owner, or lessee, of any interest in real estate, and every 
person who shall as subcontractor, laborer, or material man, perform any 
labor, or furnish machinery, materials, or fuel, to each original or principal 
contractor, or any subcontractor in carrying forward, performing, or com
pleting any such contract, shall have a lien to secure the payment thereof 
upon such boat, vessel, or other water craft, or upon such house, mill, 
manufactory, furnace, or other building or appurtenance, fixture, bridge or 
other structure, or upon such gas well, oil well, or other well. or upon 
such oil derrick, oil tank, oil or gas pipe line, and upon the machinery or 
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material so furnished, and upon the interest, leasehold, or otherwise, of the 
owner, part owner, or lessee, in the lot or land upon which they may 
stand, or to which they may be removed, to the extent of the right, title and 
interest of the owner, part owner, or lessee, at the time the work was 
commenced or materials were begun to be furnished by the contractor. un
der the original contract, and also to the extent of any subsequent acquired 
interest of any such owner, part owner, or lessee. 

"SectioiZ 8311. Any person who performs labor or furnishes machin
ery, material or fuel for the construction, alteration or repair of any street, 
turnpike, road, sidewalk, way, drain, ditch, or sewer, by virtue of a private 
contract between him and the owner, part owner, or lessee of lands upon which 
the same may be constructed, altered, or repaired, or of lands abutting there
on, or any person who shall, as subcontractor, laborer, or material man, per
form labor or furnish machinery, material or fuel to such original or prin
cipal contractor or to any subcontractor in carrying forward or complet
ing such contract, 'hall have a lien for the payment thereof against the 
lands of such owner, part owner or lessee, upon which said street or other 
improvement above mentioned is constructed or upon which any such above 
mentioned improvement abuts, as provided in section 1, hereof." 

141 

Section 1, mentioned in the conclusio~ of section 8311, has reference to section 
8310, supra. 

\Vithout consuming unnecessary time and space in undertaking to trace their 
legislative history, it is sufficient here to say that section 8308, G. C., had its origin 
in section 1, and section 8316, G. C., in section 3, and section 8324, G. C., herein
after referred to, in section 10 of the act of May 4, 1877, 74 0. L., 168. 

Section 1 of said act became section 3184, section 3 became section 3186, section 
10 became section 3193, R. S., and section 8308, G. C., by the act of May 2, 1913, 
103 0. L., 369, became section 8310, G. C. ' 

These sections were subject to various changes and amendments but until after 
the codification of 1910, what was carried into the code as section 8308 was con
fined in its scope and operation to persous who did work or labor upoiZ or fur
nished machinery, material or fuel, upon contracts of certain enumerated classes. 
Section 8316, G. C., applied alike to persons who performed labor or furnished ma
terial by virtue of private contracts on additional enumerated classes. 

Section 8324, G. C., included within its scope and operation only subcontractors, 
material men, laborers or mechanics who performed labor or furnished material, 
fuel or machinery upon all those classes of contracts enumerated in both sections 
8308 and 8316 and in additio,n thereto included contracts for the construction, im
provement, or repair of any turnpike, road improvement, sewer, street or other 
public improvement or public building between the owner or any board, officer or 
public authority and a principal contractor. That is to say, prior to the changes 
thereof effected in 103 0. L., 369, sections 8308 and 8316 included within their 
terms only persons who do or perform work or labor or furnish material, ma
chinery or fuel, while section 8324 included only subcontractors, material men, labor
ers and mechanics. Section 8316 was specifically limited to private contracts and 
section 8324 included all the contracts within sections 8308 and 8316 and in addition 
thereto certain specifically enumerated public contracts. 

By the act in 103 0. L., 369, section 8308, G. C., was specifically repealed but 
was re-enacted and given code section number 8310 by the attorney general. In such 
re-enactment or amendment there was inserted therein, beginning at the end of the 
fourteenth line thereof, the following: 
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"and every person who shall as subcontractor, laborer or material man 
perform any labor, or furnish machinery, materials, or fuel, to each orig
inal or principal contractor, or any subcontractor in carrying forward, per
forming, or completing any such contract," 

and there was added to said original section 8308, at the conclusion thereof: 

"to the extent of the right, title and interest of the owner, part owner, 
or lessee, at the time the work was commenced or materials were begun to 
be furnished by the contractor, under the original contract and also to the 
extent of any subsequent acquired interest of any such owner, part owner, 
or lessee." 

Section 8308, now section 8310, G. C., was thus made to include subcontract~rs; 
laborers and material men along with section 8324, G. C., which was not repealed by 
this act but was not made to include those classes of public contracts within sec
tion 8324, in addition to those in section 8308, then repealed, and section 8316 also 
then repealed. Section 8316, G. C., was, however, in effect amended by section 28 
of the act and given code number 8311 and made to include both persons who per
form labor or furnish machinery, material or fuel and .§ubcontractors, laborers or 
material men who perform labor or furnish machinery, material or fuel, but con
tinues specifically to be limited to "private contracts." 

Some of the difficulties met with may be obviated if it be consistently borne in 
mind that we are here dealing with purely statutory liens and that in every case 
such lien must be founded upon clear statutory authority therefor. 

If we examine carefully section 8310, G. C., supra, it will conclusively appear 
that all those classes of property, structures and appurtenances therein enumerated 
are of a character and nature clearly distinguishable from those strlictures, appur
tenances, improvements and property with which public agencies are in the ordinary 
course of affairs accustomed to deal, with a bare exception of bridges. No substan
tial reason can be suggested, however, for including bridges constructed by public 
agencies to the exclusion of all the other works of a structural character in which 
public agencies may be engaged and I am, therefore, inclined to the view that the 
term "bridges" as here used includes only private bridges. That is to say, that 
section 8310, G. C., deals exclusively with work done, improvements made and 
construction prosecuted under private contract. This position, I think, is strength
ened when it is observed that in section 8311, supra, where the structures and im
provements named are of such character as are frequently constructed, improved, 
repaired or removed by public agencies, and which might give rise to an inference 
that contracts of public agencies were intended to be included, there is specific lim
itation to "private contracts." 

In view of the specific limitation of section 8311, G. C., to private contracts and 
the character of property and structures enumerated in section 8310, G. C., I am 
clearly of opinion that it was not the legislative intent that they should apply to 
contracts of public officers or agencies. This position is supported, in my judg
ment, when it is remembered that the legislature again distinguished between public 
and private contracts in section 8324, which includes only subcontractors, laborers, 
material men and mechanics. I, therefore, concur in the conclusion of my predeces
sor and am of the opinion that sections 8312, 8313 and 8314 have no application 
to contracts of public officers for public improvement. 

Relative to contracts entered into by public agencies, attention is called in 
particular to section 127 of the highway law, 6947, G. C., 106 0. L., 607, which re
quires that the county commissioners, before entering into a contract for the im-
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provement of a public highway, shall require a bond for the use of the county in 
a sum equal to the contract price, conditioned for the faithful performance of the 
contract and also conditions for the payment of all material and labor furnished 
for or used in the construction of the road for which such contract is made, and 
which is furnished to the original contractor or subcontractor, agent or superin
tendent of either engaged in said work, and also to section 63 of the highway law, 
section 3298-4, G. C., 106 0. L., 598, which requires that the township trustees shall 
let the contract for road improvement to the lowest and best bidder who shall give 
bond for the faithful performance of the contract in an amount not less than the 
contract price and for the payment of all material and labor furnished for or used 
in the construction for which such contract is made. 

It is unnecessary to sugge't that these provisions impose upon the county com
missioners and trustees a mandatory duty as to the contracts therein referred to. 

1207. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

JUDGES-COl\e-.fOX PLEAS-COURT OF APPEALS-REI:\IBURSEMENT 
FOR EXPENSES-INTERPRETATIO~ OF SECTIO~ 2253, G. C.
"YEAR" AS USED REFERS TO THE OFFICIAL YEAR AND NOT TO 
CALENDAR YEAR-ALLOWANCE, PERSONAL TO JUDGE. 

The word "year" as used in section 2253, G. C., as amended, 104 0. L., 251, 
relative to the expenses of common pleas judges and judges of the courts of ap
peals refers to the ,official year and not to the calendar yearJiwr to, the year de
termined by the comu1encement of the actual tenure of office of the judge appointed 
to jill a vacancy. The official year of a judge of the court of appeals begins 011 the 
9th day of February. 

The maximum limitatinn of sectio1l 2253, G. C., is applicable to the amount of. 
expenses for which Gl'}' one person holding the office of judge may be reimbursed in 
Gil}' one official year; accordingl::,•,)if two persons successively hold the same offi
cial position in uny OllC judicial }•ear .each of them is entitled to reimbursement for 
expeuses not exceeding $300.00 incurred in that .>•ear.j 

CoLUMBUS, OHIO, January 27, 1916. 

HoN. A. V. DoN.\HEY, Auditor of State, Columbus, Ohio. 

DEAR SIR:-! am in receipt of your letter of January 20, 1916, requesting my 
opinion upon the following facts: 

Hon. T. T. Ansberry was appointed to fill a vacancy on the bench of the court 
of appeals caused by death. He took the oath of office on January 9, 1915, and 
resigned within a year of the time of taking office. Judge Ansberry rendered three 
expense vouchers aggregating $355.20 from January 11, 1915, to December 29, 1915, 
inclusive, for which warrants on the state treasurer, aggregating $300.00 have been 
issued to him leaving a balance of $55.20 for which he has not been reimbursed. 
Is Judge Ansberry entitled to any further allowance of expenses? 

Section 2253, G. C., as amended 104 0. L., 251, provides in part as follows: 

"In addition to the annual salary and expenses provided for in sections 
1529, 2251, 2252, 2252-1, each judge of the court of common pleas and of 
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the court of appeals, shall receive his actual and necessary expenses, not 
exceeding three hundred dollars in any one year, incurred, while holding 
court in a county in which he does not reside, to be paid from the state 
treasury upon the warrant of the auditor of state, issued to such judge; 

* * *" 

This department has previously held that the word "year," as used in this con
text, means the official year; that is, the year determined by the commencement or 
termination of an official term. It does not refer to the calendar year nor to a 
year commencing on the date when a judge appointed to fill a vacancy may have 
assumed office. 

The official year of judges of the courts of appeals is therefore determined 
by section 1514, G. C., as amended 103 0. L., 411. Without quoting that section it 
is. sufficient to state that the term of office· of a judge of the court of appeals begins 
on the 9th day of February next after his election. Therefore, the year for the 
purpose of section 2253 begins as to judges of courts of appeals on the 9th day of 
February and ends with the 8th of February. 

These things being true it is impossible for me to advise you as to just how 
much if anything remains due to Judge Ansberry. \Vhile the allowance is referable 
to an official year yet it is personal to the judge being a mere limitation on the 
amount of actual and necessary personal expenses for which he may be reimbursed. 
That being the case, if more than one person serves in one judicial position in a 
given official year each person so serving is entitled to reimbursement for expenses 
incurred by him during the year to the amount of $300.00. So that if two persons 
successively hold the same judicial position during parts of the same official year, 
the aggregate expense allowance limit for the position is $600.00 for that year, 
$300.00 for each person. It follows, therefore, that Judge Ansberry was entitled to 
reimbursement for actual and necessary expenses incurred by him between January 
11 and February 8, 1915, not exceeding $300.00 in all regardless of the amount which 
his predecessor has drawn from the state treasury in the same year; and that Judge 
Ansberry is also entitled to reimbursement for expenses incurred by him during 
his incumbency on and after February 9, 1915, up to $300.00. In short, the limit on 
Judge Ansberry's expenses for the period referred to in your letter is in the aggre
gate $600.00, not $300.00, provided, however, that not more than $300.00 thereof be 
incurr.ed .on and after February 9, 1915. 

Your statement of facts makes it appear almost certain that Judge Ansberry 
did not draw more than $300.00 from the state treasury on account of expenses 
incurred by him prior to February 9, 1915. He has, therefore, up to date not over
drawn his expense allowance for either year. The only question then is as to 
whether the expense vouchers presented hy him show the incurring of expenses in 
excess of $300.00 between February 9, 1915, and the date of his resignation. If 
such is shown to be the case then Judge Ansherry must be denied reimbursement 
to the extent of such excess; but if as heretofore stated the amount of expenses 
incurred by him within the period last above referred to was less than $300.00 he is 
entitled to reimbusement in full therefor. 

Respectfully, 
EDWARD c. Tt:R:qER, 

Attorney-General. 
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1208. 

TAX C0:\1:\IISSION-AUTHORITY UXDER PARRETT-\\"HITTDIORE 
LAW-HAS POWER TO DIRECT COUXTY BOARD OF REVISION TO 
ORGAXIZE PRIOR TO 2XD :\IOXDAY IX JUXE, 191~SAID BOARD 
CAX ONLl' PASS UPON UNFIXISHED BUSIXESS OF DISTRICT 
BOARD OF CO:\IPLAINTS-WHAT CO:\IPLAINTS CAX AND CAN
NOT BE PASSED UPOX BY COUXTY BOARD OF REVISIOX AT SUB
SEQUENT SESSIOXS. 

The tax commission has power, under the provisious of section 39 of the Par
rett-JV/zittcmorc law as ameuded 106 0. L., 433, section 5592, G. C., a11d section 40 
of said law, section· 5593, G. C .. as fozmd ilz 106 0. L, 257, to direct the duly ap
pointed and qualified members of the board of rez·ision of ,all.),' county to organize· 
dt any time prior to tlzt second J[onday in Juzze 1916, azzd! said board of revision 
ma.J,•, when properly organi:::ed, proceed uudcr tlze direction of the tax com111ission 
to complete azzy unfinished busizzess of the district board of complaints of such 
coz~ty in compliauce with the provision of the latter part of section 1 of said law. } 

(If the ta:r commission, in the exercise of the authorif.J,' couferred upon it b::,• 
said section 39 as amended aud sectio11 40 of said Parrett-~Vhittemore law, directs 
tlze duly appoizfted and qualified members of the county board of revisio_tt_ of azzy 
county to conve1ie at any time prior to the second Af onday in June, 191o/for the 
Purpose of orgazzization aud for the further purpose of completiug any ullfinished 
business of the district board of complaints of such county, said board of revisioll 
will be without authority in law to hear complaints upon valuations of real or per
sonal property on the tax list for the year 1915, filed after the final adjounzment 
of said board of complaints for said year, or which may be filed after said board of 
rn·ision has bee11 called into session by said tax commission, and said board of re
vision will be confined at said sessio11 to the hearing of such complaints against the 
valuations of real or personal property upon the tax list for said year 1915, as a•ere 
filed with said district board of nunf;luillis and as were not disposed of by said 
board ftrior to its fizzal adjournment for said year. 

CoLUMBUS, OHTo, January 28, 1916. 

The Tax Commissio11 of Ohio, Columbus, Ohio. 

GEXTLD!EN :-In your letter under date of January 25th, you request my opin
IOn upon the following questions : 

"1. Has the commission the power to call the board of revision of any 
county in session, at any time between January 1 and the second Monday in 
June, 1916? 

"2. If the commission has that power and exercises it, may the board 
of revision so called into session hear complaints upon valuations of real 
or personal property upon the tax list of 1915, tiled after the adjourn
ment of the board of complaints, and also any which may be filed after 
the board of revision has been called into session. or is such board con
fined to the hearing of complaints filed with and not disposed of by said 
board?" 

Section 32 of the Parrett-Whittemore law, as originally enacted, 106 0. L., 255, 
being section 5581 of the General Code, provided for the appointment of the mem
bers of the county board of revision in the month of April, 1916, and annually there-
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after. Section 39 of said law (section 5592, G. C.) as originally enacted, 106 0. L., 
256, provided that : 

"Each county board of rens10n shall organize annually on the second 
::\Ionday of June by the eiection of a chairman for the ensuing year." 

These sections of said law as originally enacted were amended by the legisla
ture, 106 0. L., 433, and section 32 as amended now provides for the appointment 
of members of the county board of revision on or before January 10, 1916, and 
on or before April lOth of each year thereafter, and section 39 as amended provides 
that: 

"Each county board of revtswn shall organize annually, on the second 
Monday in June or at such time as may be directed by the tax commission 
of Ohio, by the election of a chairman for the ensuing year." 

Under provision of the latter part of section 1 of said law any unfinished busi
ness of the district board of complaints of a county shall be completed by the 
county board of revision •of such county. 

Section 40 of the Jaw (section 5593, G. C.) provides that: 

"County boards of revision shall hold sessions beginning on the second 
::\Ionday of June and the first :\fonday of August respectively and co1zvene 
at such other times as the tax commission of Ohio may order." 

It was evidently the intention of the legislature in enacting the aboxe pro
visions of sections 1 and 40 of said act, and in amending said section 32 of said 
act so as to provide for the appointment of the members of the county board of 
revision for the year 1916 on or before January lOth, of said year, and in amending 
said section 39 of the act so as to authorize said county board of revision to or
ganize at such time other than the second ::\Ionday in June of any year as the tax 
commission may direct, to provide ample authority in the tax commission to call 
the board of revision of any county in session at any time in the year 1916 after 
the members of said board have been duly appointed and qualified. 

I am of the opinion, therefore, in answer to your first question that the tax 
commission has power, under the above provisions of section 39 as amended and 
section 40 of the act, to direct the duly appointed and qualified members of the 
board of revision of any county to organize at any time prior to the second :\Ion
day in June, 1916, and that said hoard of revision may, when properly organized, pro
ceed under the direction of the tax commission to complete any unfinished business 
of the district board of complaints of such county in compliance with the above 
provision of section 1 of the act. 

Coming now to a consideration of your second question I call your attention 
to sections 19 and 24 of the so-called \\'arnes law as in force prior to January 1, 
1916, the date when the Parrett-\Vhittemore law became effective. 

Section 19 of said \Varnes law provided: 

"The district board of complaints shall begin its session on the first 
::\Ionday of August annually and may adjourn from day to day. The board 
shall complete its work within such time as may be fixed for the completion 
thereof by the tax commission of Ohio." 
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Section 24 of said law provided in part as follows : 

"Complaints against any ,-aluation or assessment on the tax list for the 
current year may be filed with the county auditor before the meeting of the 
district board of complaints or thereafter during its session." 
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It will be observed that under provision of section 19 of said \\'ames law, as 
above quoted, the time within which the district board of complaints was re4uired 
to complete its work was fixed hy the tax commission, and under the above pro
vision of section 24 of said law complaints ag:tinst any valuation or assessment on 
the tax list for the current year had to be tiled with the county auditor before the 
meeting of the district board of complaints or thereafter during its session. The 
di::.trict board of complaints was neither required nor authorized to consider com
plaints against any valuation or assessment on the tax list for any year filed with 
the county auditor, as secretary of said board, after its adjournment in said year 
at the time fixed by the tax commission for the completion of its work for said 
year. 

It follows that the only ''unfinished business" of the district board of com
plaints of any county which the county board of revision of such- county is re
quired to complete, under prO\·ision of the latter part of section 1 of the Parrett
\\"hittemore law, will be the work of considering those complaints flied with the 
auditor of such county before the meeting of the district board of complaints of 
said county on the first l\Ionday of August, 1915, or thereafter during the session 
of said board for said year. 

In addition to the power conferred upon the county board of revision under 
provision of the latter part of section 1 of the Parrett-\Vhittemore law, section 44 
of said law (section 5597, G. C.) provides that: 

"It shall be the duty of the board of revision to hear complaints relat
ing to the assessment of both real and personal property laid before it hy 
the county auditor and it shall investigate all such complaints and may in
crea::.e or decrease any valuations or correct any assessment complained 
of, or it may order a re-assessment by the original assessing officer." 

And section 45 (section 5598, G. C.) provides that: 

"The county board of revision shall have power to investigate all as
sessments on the tax list, with respect to the amount of property listed a::. 
well as with respect to the valuation at which the same is listed." 

Said section further provides, however, that the power of the board shall ex
tend to all cases in which real or personal property has been as.essed for taxa
tion for the current year hut not to assessments, additions or correction-; here
after made hy the tax commission of Ohio. 

It is evident that the power of the county board of re\·ision,. conferred hy the 
above provisions of section 44 and 45, extends only to the inYesti~ation of a"e"
ments on the tax list for the current year and may only he exercised hy 'air! boart! 
at its August 5ession of said year when, under provision of section 52 of said Par
rett-\\"hittemore law (section 5609, G. C.) complaints against any \'aluation "r a-
sessment on the tax list for the current year may be fi!f·d with thc county audit• •r 
before the meeting of said county hoard of revision on the fir.;t ~lonrlay of :\ugu-t 
of said year or within thirty days thereafter if the board remain' in o;e--inn 'o long. 

The authority of the county hoard of revision at its June session in 1916, under 
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proyision of section 51 of said law (section 5605, G. C.), will be confined to the 
examination, revision and correction of all property statements and returns for 
said year placed before said board by the county auditor on the second ~Ionday of 
] une of said year. 

It seems clear, therefore, that the county board of revision has no authority 
under any provision of the Parrett-\Vhittemore law to hear complaints upon val· 
nations of real or personal property upon the tax list for 1915 filed after the ad
journment of the district board of complaints at the close of its session for said 
year or which may be filed with the county auditor after the board of revision has 
been called into session by order of the tax commission under authority of section 
40 of said law. 

I am of the opinion, therefore, in answer to your second question that if the 
tax commission, in the exercise of the authority conferred upon it by section 39 
as amended and section· 40 of the Parrett-\Vhittemore law, directs the duly ap
pointed and qualified member of the county board of revision of any county to 
convene at any time prior to the second ~Ionday in ] une, 1916, for the purpose of 
organization and for the further purpose of completing any unfinished business of 
the district board of complaints of such county, in compliance with the requirement 
of the latter part of section 1 of said law, said board of revision will be without 
authority in law to hear complaints upon valuations of real or personal property on 
the tax list for the year 1915, filed after the final adjournment of said board of 
complaints for said year, or which may be filed after said board of revision has 
been called into session by said tax commission, and that said board will be con
fined at !'aid session to the hearing of such complaints against the valuations of 
real or personal property upon the tax list for said year 1915 as were filed with 
said district board of complaints and as were not disposed of by said board prior 
to its final adjournment for said year.. Respectfully, 

EDWARD c. Tl:IRNER, 

A ttomey-General. 

1209. 

BOARD OF EDUCATIOX-BIDS A:\TD BIDDERS-ADVERTISDIENT FOR 
REA TING AXD VENTILATIXG SCHOOL BUILDIXG-:\IAY HAVE 
SUCH GENERAL SPECIFIC\. TIOXS AS TO PER:\IIT BIDS BEIXG OF
FERED FOR IXSTALLATIOX OF AXY SYSTDI OF HEATIXG AXD 
VEXTILATIXG THAT :\IA Y BE DETER~IIXED BY BOARD AFTER 
BIDS OPENED. 

A board of education may advertise for bids for heating and t·eutilatiug a 
school buildiug under such general specifications as to permit bids beiug offered for 
the installation of auy system of lzeatiug and 1Jeutilatiug, 1..:/ziclz system ma;y be de
termined by the board after tlze bids are opeued. 

CoLL\IBlJS, Omo, January 28, 1916. 

Bureau of Inspection aud Supervision of Public Offices, Columbus, Olzio. 

GENTLEMEN :-I have your letter of January 19, 1916, submitting the following 
inquiry: 

"Is it legal for a board of education to award a contract for heating 
and ventilating a school building upon competiti\·e bids received under 
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merely general specifications, permitting each bidder to submit with his 
proposal the detailed specifications of the system. which he, if awarded the 
contract, proposes to install?" 
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The question involved in your foregoing inquiry is by no means a new one. 
Cases im·olving practically the same question have been considered by the courts of 
this state under the various statutes providing for competitive bidding with the 
net result that no rule has been established which is not the subject of some doubt. 
The laws of this state requiring competitive bidding vary to some extent in ex
pression and language and this fact has been adopted by the courts in ~orne in
stances in attempting to harmonize what would otherwise appear to be conflicting 
opinions. The law which controls the board of education in the inquiry submitted 
by you is found in paragraphs 5 and 6 of section 7625, G. C., which paragraphs 
are as follows: 

"5. When both labor and materials are embraced in the work bid 
for, each must be separately stated in the bid, with the price thereof. 

"6. None but the lowest responsible bid shall he accepted. The board 
in its discretion may reject all the bids, or accept any bid for both labor 
and material for such improvement or repair, which is the lowest in the 
aggregate." 

The foregoing law requires a board of education to accept the lowest responsi
ble bid or reject all bids. Ross v. Board of Education, 42 0. S., 374. In this re
spect the statute in question may be said to be one of the most imperative and 
restrictive found in the General Code upon this subject. For this reason it is use
less in this discussion to direct attention to the construction of other statutes more 
liberal in their terms in this particular. 

The question as presented by you involves a consideration of how general the 
specifications may be and whether a competition between system and not price may 
be legal under this law. It must be conceded in the beginning that the method sug
gested by your inquiry does not provide for competitive bidding as generally under
stood and contemplated under the laws pertaining to this subject. There is no 
competition, strictly speaking, unless there is an opportunity for bids on precisely 
the same plan and involving the same thing or service. It is the opportunity to 
propose to furnish a certain thing or certain services at different prices that makes 
competition. This means in the final analysis that prices make competition. It is 
urged, however, in the particular instance presented by your inquiry that there may 
be no competition in price if the bidding is limited to a certain specific system 
adopted by the board of education in the plans and specifications advertised and to 
which or upon which bids must be confined. This claim is urged because of the 
fact that heating and ventilating systems are practically all under the patent laws 
of the United States and controlled absolutely by their owners and that each owner 
has his own particular price for his own system and that when a certain system is 
adopted there may be no competition in the price to be paid therefor. It is further 
claimed in support of this contention that the only competition available in case 
of the purchase of a heating and ventilating system by a board of education is in 
determining what system shall be adopted. As in the case of the purchase of an 
automobile, for instance, the only competition available to the purchaser is the 
choice of a machine in the first instance. \\·hen the merits of different machines 
are considered anothe purchaser has determined what machine he will buy. there 
is no competition as to the price of that particular machine hecause the company 
making it controls the price in every section in which it is sold. 
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In the case of Ohio ex rei. v. The Board of Education of Toledo, Ohio, 14 
C. C., page 15, this question was considered by the court and the following ob
servations made in reference thereto: 

"The board, it seems to us, acted exactly right in advertising as they 
did advertise for bids, without any mention in the notice as to the kind of 
system they were going finally to adopt. They gave those interested in that 
question an opportunity to bid on any kind of an apparatus the individual 
or company owned, and to name a price to the board. The natural tendency 
of that kind of a notice would be to make the price so given, as low in 
amount as possible. 

"But after all; the board is not required to finally adopt a system whose 
owner has bid a sum lower for putting it into a public building than the 
owner of some other system. It can leave the question of determining 
finally, vJhat system it will adopt, for consideration after all the bids are 
in. * * * 

"It is clear that these bids are not competitive bids in any sense of 
the word. To make them competitive, it must be averred that these systems 
are exactly alike and equally good. ~o averment of that kind is contained 
in the petition. They must have been so similar that when a party bid 
upon them he was bidding upon exactly the same basis as his competitor. 
* * * But for these things controlled by patents, the market is not free 
and open. It is controlled by a single owner. \Ve know of no way in which 
the law can regulate that. We do not believe that you can control the dis
cretion of the board of education to adopt the system after the bids are in, 
nor do we think it would be wise to do it. So long as it is the privilege 
of the inventor to secure from the United States government the right to 
his own inventions, and so long as the law protects him in that right, we 
see no object in saying, that because some other person has a different 
patent the owner of which bids a lower sum than the owner of this one, 
that the discretion of the board to adopt one or the other should be con
trolled nor do we think it can be." 

A question very similar to the one under consideration arose in the case of 
Ampt v. City of Cincinnati, reported in 17, C. C., at page 516, which case was 
afterwards affirmed by the supreme court without report, 60 0. S., 621. This case 
grew out of a controversy over the letting of contracts for a water works system in 
the city of Cincinnati. The court in passing upon the right of the trustees to per
mit bidders to determine to a certain extent their own plans and details for the plant 
made this observation : 

"The machinery required for this work is only capable of being built 
by ten firms in the United States. Of these eight were bidders on this 
work. The difficulty that presented itself at once to the trustees in making 
exact drawings and specifications of every part, was this: ::\Iachinery of 
this magnitude has as yet not reached that state of perfection, and probably 
never will, where all builders build to any certain and tixed plan as to de
tails. In this respect each builder has his own detailed plans, and no two 
are alike, and their tools and patterns are made to produce their own work 
after their own plans; therefore, if the detailed plans of this complicated 
work was to be given in all of its part,, the trustees were either compelled 
to adopt the plans of one of the concerns which had produced such work, 
or else get up a plan of the same kind of their own. It will be seen at 
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once that the object of the law would be defeated if the board were to 
adopt the detailed plans of any one of the firms, for this would virtually 
destroy all bidding by firms other than the one whose plan was adopted, 
and place the trustees at the mercy of that firm. The price to the city 
would in all probability be much greater than it should be. This woulu 
destroy competition in bidding, the very thing the law was intended to bring 
about and this must not he except from necessity." 
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\\"hile the observations of the courts in the foregoing cases would seem to sup
port the method suggested in your inquiry, yet in the case of Holbrook v. Toledo, 
28 C. C., page 284, which was afterwards affirmed in 73 0. S., 400, without report, 
the question of the right of a municipality to limit bids for the construction of a 
street out of material owned and controlled exclusively by one company and cov
ered by letters patent issued hy the United States was expressly upheld. In other 
words, the court in that case, after a very elaborate review of all the authorities, 
reached the conclusion that, because under the advertisement. for bids, no proposi
tion could be made that did not involve the use of certain material which was the 
subject of a monopoly, this fact was not sufficient to invalidate the contract sub
sequently made with the company controlling this product. In commenting upon 
this phase of the case the court said: 

"In the absence of any provision in the Ohio statutes that a city may 
not let just such a contract as has been let here, in the absence of any pro
vision in this statute such as we find in the statute with reference to the city 
of Cincinnati, which was cited to us, containing the express terms upon 
which a patented improvement may be used, we are of one mind that we 
ought not to read into this law the restrictions and qualifications for which 
counsel for plaintiff contend. \Vherever the exclusive right to a thing is 
owned or controlled, it has seemed to us that the people of a city ought not 
to be deprived of an opportunity to avail themselves of a useful and val
uable thing simply because il i:> :>u cuntrolled. ':' * * Not much en
couragement would be given to the inventor of a patented pavement if his 
market were restricted to individuals, if municipalities were shut out of 
the number of purchasers of that which he has invented. Individuals do 
not ordinarily buy pavements. :\nd the question then comes, whether it i< 
public policy to discourage inventions along this line which in the end may 
inure to the highest benefit of the cities. \\' e have passed thrGugh very 
many stages of bad roads; from the old clay roads, the coruuroy and the 
plank roads, through the divers forms of pavement. Now we have the bitu
lithic pavement, which has been selected by this board of public service, and 
it has seemed to this court and to each member of it, that it is wise that the 
people who have organized themselves into municipalities should be free to 
avail themselves of every beneficent invention keeping pace with the worlrl's 
progress." 

The authorities heretofore presented are not irreconcilable and may in my 
judgment be said to support two methods of advertising unrler the statutes pro
virling for competitive bidding and especially under the statute involwcl here. That 
is to say, a fair construction of the foregoing authorities will support the conclusion 
that a board of education may select a system for heating and ventilating in the 
tirst instance and confine all bids to that particular system, or it may under general 
specifications leave the field open to bids from the owners of all systems with the 
right to determine what system shall be adopted and the price to be paid therefor 
after said bids are opened. 
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This conclusion is supported by the case of State ex rel. v. The Board of Edu
cation of the City of Columbus, in the Franklin county common pleas court, which 
case is reported in the 20 Law Buiietin, page 156. In this case the defendant ad
vertised for bids for plans and specifications for heating and ventilating the Central 
German, Park street and Second avenue school buildings of the city of Columbus. 
In response to this advertisement six bids were received, each bidder presenting his 
own plans and specifications and his own system of heating the various buildings 
named. The contract was awarded to a company from Toledo whose bid was the 
highest in price. A tax payer of the city of Columbus brought suit to enjoin the 
carrying out of this award upon the ground that it was not in accordance with law; 
that the company did not offer a separate bid for labor and materials and that its 
bid was not the lowest responsible bid. The court in passing upon this contention 
says: 

"The court is not prepared to say this award is not in the interest of 
the public. The board awarded it to the highest bidder if we look only to 
the amount of money. The lowest bidder. however, means the lowest in 
reference to the thing bid for; it is not the price alone. The heating and 
ventilation of the school buildings is not alone a question of economy; it is 
a question as weii of the health and comfort of the scholars committed to 
the care of the board. Smead is the lowest bidder for the thing he pro
poses to furnish. ·His is the lowest and only bid for the kind of apparatus 
selected by the board. The court takes judicial notice that there are 
various systems and methods of heating and ventilating buildings. The 
board selected the Smead system as the best. The statute is not to be con
strued so that the award must be made to the lowest bidder in price inde
pendent of utility, durability or the value of the apparatus. * * * 

"The advertisement was broad and comprehensive enough to give 
every system an opportunity to come in and compete with every other. 
Unquestionably the board had a right to select from the various systems 
that one which was modern and which would best accomplish the objects 
desired. The board in making its advertisement, was required either to 
advertise for one system and run the risk of the objection that the adver
tisement was for one kind and exclude competitive bidding, or to adver
tise for plans and specifications for heating and ventilating certain build
ings, and from the various kinds submitted award the contract to the ap
paratus in its judgment best adapted for the purposes intended-the board 
by the advertisement not determining the kind of apparatus before putting 
the various kinds of apparatus into competition. 

"It was legal under section 3988, R. S. (said section now being section 
7623, G. C., supra) to caii for proposals for heating and ventilating certain 
school buildings without discriminating in the caii for the kind of apparatus 
that would be selected, and the board had the legal right, in thus putting 
in competition the various systems, to select the system which, in its judg
ment, was most meritorious and to award the contract to the person who 
was the lowest bidder for the system thus selected. * * * The board 
might legaily have confined in the advertisement the bidding to certain spe
cified systems or specifications, but if it had done so, the best method 
would not have been adopted to secure the broadest competition and get 
the lowest responsible bids. The broader the competition the greater the 
number of those who will watch the proceedings and see that just awards 
are made and impartial judgments pronounced. * * * 

"By section 3988, R. S., the board of education is vested with the dis-
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cretionary power to determine what system of heating and ventilating 
shall be used in the public schools under its charge, and the board may ex
ercise this discretion before the advertisement for bids is published or 
after the bids are opened. The case of Ross v. Board of Education, 42 
0. S., 374, is not in conflict with this decision. But after the board has 
finally adopted a system and is proceeding to award the contract, the doc
trine of Ross v. Board of Education applies and the lowest responsible 
bidder for the system thus adopted, if there be more than one bidder for 
such system, who has the lawful power to perform his undertaking, has 
the absolute legal right to have the contract av;arded to him, unless the 
board in the exercise of its discretion rejects all of the bids." 
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The concluding clause of the foregoing quotation, in my judgment, states the 
law of this case. The board of education has the discretionary power to determine 
what system of heating and ventilating shall be placed in any school building and 
this discretion may be exercised either before or after bids are received for in
stalling such system: If a choice of system is made before the ad,·ertisement for 
bids, the bidding of course will be confined to that system, but if the board does 
not desire to make a choice of systems until after the· bids are openerl, an adver
tisement containing general specifications which would permit bids being offered 
for the installation of any system, said system to be determined after the bids are 
opened, will in my judgment be clearly in harmony with the law and this con
clusion is supported by the authorities above quoted. 

In view of these considerations, the answer to your inquiry must be in the 
affirmative. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

Since this opmwn was prepared my attention has been directed to the case of 
Chamberlin v. Board of Education of Dayton, et al., deciud Ly the court of ap
peals for l\Iontgomery county, July 6, 1915, in which the method of advertising as 
suggested in your inquiry is approved. 

1210. 

ROADS AXD HIGHWAYS-CO:\STRUCTIO::--J OF NATIONAL ROAD BY 
THE H. E. CULBERTSON COMPANY-AN ESTIMATE FOR WORK 
XOT COVERED BY PREVIOUS ESTIMATE l\IAY BE ALLOWED UN
DER FACTS SUBMITTED. 

l.:pon the facts submitted, an estimate for work not covered by previous es
timates may !lOW be allowed to The H. E. Culbel'ltso11 Compa11y, u11der its co1tfract 
for the constructio1t of the national road in Jluski11gum a11d Licking counties. 

CoLUMBUS, OHio, January 28, 1916. 

HoN. CLINTON CowEN, State llighz•·ay Cnmmissio11cr, Columbus, Ohio. 

DEAR SrR :-I have your communication of January 24, 1916, relating to the 
contracts of The H. E. Culbertson Co .. for th~: construction of the national road 
in l\luskingum and Licking counties, which communication reads as follows: 
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"I respectfully direct your attention to your opm10n to this depart
ment under date of June 19, 1915, in which you authorize the release by 
this department of part of the retained percentage of estimates due The 
H. E. Culbertson Company in the construction of the national road in 
::O.Iuskingum and Licking- counties. 

"Pursuant to your opinion, we released to the above named company 
$10,000.00 of the retained percentage on their ::O.Iuskingum county contract, 
and $15,000.00 of the retained percentage on their Licking county contract, 
and an additional $10,000.00 6n September 24, 1915. 

"The last estimate paid the contractor was on December lOth, in the 
sum of $.1,201.90 for work performed during the last half of November. 

"Some work has been performed since December 1st, for which no 
estimate has been allowed the contractor. 

"The highway department now has for expenditure under its direction 
$7,000.00 in the state treasury of Ohio and $11,000.00 in goverment vouchers. 
The sum of $22,000.00 is still retained by the federal government, and the 
government has never turned over its share of the released portion of 
retained estimates. 

"The estimated cost of completing the work on the above contract 
is $13,300.00. The contractor now being in absolute need of funds with 
which to complete the work, I desire your advice in view of all the facts 
above, as to what payments may lawfully be made by me at the present time 
to the contractor, and as to what action may be taken looking toward a re
lease of further United States government funds. 

"For your information, I am attaching hereto a copy of letter from this 
department to Mr. L. W. Page, director of public roads, \:Vashington, D. C., 
and a copy of his answer. This department has in its files a copy of the 
contract between the United States government and the state of Ohio 
with relation to the above improvement, and as same is quite voluminous, 
I am retaining it in my files, but shall be pleased to offer it for inspection 
by any representative from your department at any time." 

The opinion of this department to which you refer, being opinion X o. 515, was 
based upon your statement that the retained percentages on the Culbertson con
tracts amounted at that time to something less than $45,000.00, and that the con
tractor had appealed to you for a partial allowance from these retained percentages 
of approximately $25,000.00, to permit him or assist him in carrying on the work. 
On these facts you inquired as to what effect the release of a part of the retained 
percentages would have on the contracts and bonds for the completion of the work. 
You were advised that should you see fit to modify the original contracts and pay 
to the contractor a part of the retained percentages of the estimates already al
lowed, such action on your part would have no effect on the bonds given by the 
contractor. This opinion was based on the stipulation in the proposal and contract 
bonds to the effect that no changes, extensions, alterations, deductions or additions 
in or to the terms of the contracts should in any wise affect the obligation of the 
surety. The suggestion was made that should you see fit to pay the contractor a 
part of the retained estimates, it would be the part of wisdom to first obtain the 
formal written consent of the surety company signing the bonds and I understand 
that this was done. The opinion in question was directed only to the legal feature 
of the matter and it was expressly stated that the same should not be taken as in 
any way advising either for or against the wisdom of releasing any part of the 
retained estimates. In the preparation of the opinion referred to above, regard 
was had to the fact that the contract was one involving the expenditure of main 
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market road funds and that there was no statutory provision whatever governing 
the matter of retained percentages. The only proYision relating to retained per
centages was found in the contracts and the modification of the terms of the original 
contracts did not conflict with any statutory provision. 

In releasing retained percentages you have evidently proceeded upon the theory 
that you should retain at all times in the state treasury and in government vouchers 
an amount sufficient to co!J)plete the work in case of a default on the part of the 
contractor. \\"hile not directly inYoh·ed in your inquiry, I am prepared to fully en
dorse your Yiew in this respect. .\s a result of such Yiew, you now have in the 
state treasury and in gm·ernment vouchers, the sum of $18,000.00, while the es
timated cost of completing the work is $13,300.00, thus leaving a balance of $4,-
700.00, which I am not prepared to say is too large, in view of the fact that owing 
to contingencies the cost of completing an improvement often substantially exceeds 
the estimate. 

Your letter to ~I r. L. \\". Page, director of public roads, contains a statement 
of the facts set forth in your communication to me and a suggestion that the de
partment of agriculture adopt a somewhat more liberal attitude toward the state 
of Ohio and its contractor, the H. E. Culbertson Co. In this connection it might be 
observed that the original contract between the state of Ohio and the department of 
agriculture is very indefinite as to the method of payment of that portion of the 
cost of the improvement to be met by the department of agriculture. By the terms 
of this agreement the state is to expend state and county funds amounting to not 
more than $320,000.00 in the manner provided in sections 1178 to 1231, of the Gen
eral Code of Ohio and house bill X o. 134, being the main market road law so
called. Payments from these funds can be made by the state only upon the ap
proval of the department of agriculture. The department of agriculture agrees to 
devote $120,000.00 to the work in question, but the contract does not cover the 
method of disbursement applicable to this $120,000.00. 

Charles H. Moorefield, United States highway engineer, was detailed to repre
sent the departme'nt of agricuhure in this matter and the following is a part of his 
instructions from the department of agriculture taken from a copy of the same 
found in the files of your department: 

"You are hereby authorized to order the payment of accounts in the 
improving of the designated post road in Licking and ~Iuskingum counties, 
Ohio, from the local fund of $320,000 lying subject to my order in the 
treasuries of Licking and :\Iuskingum counties and the state of Ohio. Ac
counts for which you are authorized to draw such orders will comprise all 
regular pay rolls, partial and final payments on contracts, bills for material 
and unexpendable equipment, rent, clerical services, and all other obliga
tions which may he properly charged against the improvement of t.he desig
nated post road in Licking and :\1 uskingum counties, Ohio, according to 
the terms of the contract of :\larch 23, 1914, between the state highway 
commissioner of Ohio and the department of agriculture. 

"These orders should be drawn in triplicate and the approved estimate, 
pay roll or statement of account ordered paid should be attached to the 
original order, and a copy of the approved estimate, pay roll or statement 
should be attached to the duplicate copy of the order which you will send 
to this office. Enclosed is a copy of the form which you are to use in mak
ing all orders." 

:\[r. Page's letter to you, referred to in your communication, contains the fol
lowing statement: 
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"The fiscal regulations of the department of agriculture would in no 
case permit payments from the federal fund to be premised on the depart
ment's agreement with the state of Ohio, except as reimbursements for 
actual expenditures made by the state, pursuant to the terms of this agree
ment. This is in accord with an opinion already expressed by the depart
ment solicitor. It would be entirely permissible, however, for our engineer 
assigned to the project to consider the releases which your department has 
already made to the contractor from the retained percentage, in certify
ing vouchers for the government's share of future estimates. That is, the 
releases may properly be considered as applying on the estimates which 
are hereafter allowed the contractor, and the government's share of such 
estimates may be paid in advance of the actual payments by the state of 
the amounts called for in the estimates, provided the releases are sufficient 
to cover such amounts." 

You will note that Mr. Page states that it would be entirely permissible for 
the engineer representing the department of agriculture to consider the release which 
the state highway department has already made to the contractor from the retained 
percentage, in certifying vouchers for the government's share of future estimates. 

Referring now to your statement of facts, it appears that some work has been 
performed since December 1st, and that no estimate has been allowed the contractor 
for this work. I understand that this work is of the value of about $1,000.00. I 
suggest that the contractor might now be allowed an estimate covering this work 
performed since the last estimate was allowed and that upon the approval of the 
proper officials of the department of agriculture this estimate may be paid to him. 
If the contractor is now allowed an estimate of approximately $1,000.00 for work 
actually performed since the last estimate was allowed and paid to him, the effect 
will not be to reduce the margin of safety between the estimated cost of complet
ing the work and the funds within your control below what it was at the time the 
last estimate was allowed and paid. In other words, if the margin between these 
two items was sufficient, at the time the last estimate was paid, to guard against 
contingencies, and if since that time $1,000.00 worth of work has been done, then 
if $1,000.00 is now paid to the contractor, the margin will still be sufficient for the 
reason that the cost of completing the work will have been reduced by $1,000.00. 
This course of action is free from danger, if it be assumed that a sufficient margin 
of safety between estimated cost of completion and funds within your control has 
been maintained in the past, and would seem to offer hope of needed relief from 
the department of agriculture in the way of reimbursement to the state to the 
amount of the department's proportion of retained percentages paid to the con
tractor. \Vhen this estimate has been allowed, strong representations should be 
made to the department of agriculture toward the release by that department and 
the forwarding to you in the form of government vouchers of the government's 
proportion not only of the amount of this estimate but also of the $35,000.00 in 
retained percentages previously allowed and paid to the contractor. 

As I understand ~Ir. Page's letter, he is on record to the effect that it will be 
entirely permissible for the government engineer assigned to the project to con
sider the release of $35,000.00 heretofore paid to the contractor from retained 
percentages in certifying vouchers for the government's share of the estimate which 
it is now suggested may be allowed to the contractor. This being true, the en
gineer in certifying vouchers for the government's share would be allowed to con
sider total payments by the state of about $36,000.00, and since the government's 
proportion of the cost and expense is either exactly or approximately three
elevenths of the entire cost, it would seem that upon the payment to the contractor 
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of an estimate approximating $1,000.00 and the calling to the attention of the offi
cials of the department of agriculture, including the engineer assigned to the work, 
of the fact that the state. with the approval of the department of agriculture, has 
advanced to the contractor $35,000.00 out of retained percentages, then the depart
ment of agriculture would be authorized and indeed required by the terms of the 
agreement, as interpreted by it, to pay three-elevenths of an amount approximating 
$36,000.00, its payment to be between $9,000 and $10,000. 

If the $18,000.00 now in the state treasury and in your hands in the form of 
government vouchers is depleted to the extent of $1,000, and then increased by a 
payment from the department of agriculture amounting to nearly $10,000.00, you 
will have within your control funds amounting to nearly $27,000.00, and will be in 
a positiol'l to make a further substantial advance to the contractor and still main
tain an ample margin of safety between the estimated cost of completing the work 
and the funds directly under your control. 

I suggest, therefore, that this course be followed and that representations along 
the line herein suggested be made to the department of agriculture and that efforts 
to secure relief from the present situation be at this time confined to the action 
above suggested. Respectfully, 

1211. 

EDWARD C. TURNER, 

Attorney-General. 

STATE HIGHWAY COl\1:\IISSIOXER-WITHOUT AUTHORITY TO RE
LEASE, PRIOR TO FIXAL CO).!PLETIOX OF COXTH.\CT, AXY POR
TIO:\ OF PERCEXTAGE REQUIRED TO BE RETAINED BY SECTION 
1212, G. C.-).L\ Y ALLO\\" .\XD P.\Y .\X ESTil\L\TE UPOX ).!ATE
RIAL OXLY AFTER SUCH ).L\TEH!:\L HAS BEE:'\ JXCORPOR.\TED 
DJ THE WORK. 

1. The state high,.•ay department is nat autlwri::cd to release, prior to the 
finaf completion of a contract ·iu accordance zcitlz the /'fallS and sPecifications, any 
portioll of the percentage required to be retained b.\' section 1212, G. C. 

2. The state highz,•ay departme11t is authori::ed to affo-.c a11d pay to a co11tractor 
an estimate based upo11 materia{ o11ly after suclz materia{ has bee11 i11corporated i11 
the u.:ork. 

CoLL"MRl"S. OHio. January 28, 1916. 

HoN. CLINToN CoWEN, State Highu•ay Commissioner, Columbus, Ohio. 

DEAR Srn:-I have your communication of January 10, 1916, which reads as 
follows: 

"I respectfully direct the attention of your office to the following por
tion of section 1212, General Code: 

"'Xo payment by the state. county or township, on account of a con
tract for any improvement under this chapter shall, before the completion 
of said contract, exceed eighty-five per cent. of the value of the work 
performed to the date of such payment. Fifteen per cent. of the \·alue of 
the work performed shall be held until the final completion of the contract 
in accordance with the plans and specitications.' 

"I desire to know whether or not the above provision is mandatory, 
or if this department is authorized to release, prior to the tina! completion 
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of the contract, any portion of the fifteen per cent. retained percentage 
under any circumstances. 

"I also respectfully request an opinion from you as to the meaning of 
the words 'value of the work performed.' Is this department authorized 
to pay the contractor on estimates based upon material delivered on the 
site of the improvement and not yet incorporated in the work, or are we 
to allow estimates based only upon material in place?" 

The part of section 1212, G. C., quoted by you, was manifestly intended by the 
legislature for the protection of the public. The chapter in which the section in 
question is found, relates to the construction, improvement, maintenance and repair 
of roads and bridges by the state highway department, and it is elsewhere provided 
in this chapter that in case the contractor does not carry forward his work with 
reasonable progress, or is improperly performing the same, or has abandoned or 
fails or refuses to complete his contract, the state highway commissioner is author
ized to enter upon and construCt the improvement, either by contract or force 
account, and pay the full cost and expense thereof, from the contract price unpaid 
to the contractor. In case there is not a sufficient balance to pay for the work, the 
state highway commissioner shall require the contractor or his surety to pay the 
cost of completing the work. It was the intention of the legislature, in providing 
for the retention of fifteen per cent. of the value of the work performed, to insure 
that under ordinary circumstances at least there would always be a sufficient 
balance of the contract price unpaid to the contractor to complete the work in case 
of a default on the part of the contractor, thus avoiding the necessity of a suit 
against the contractor and his surety. The legislature in framing the provision in 
question, was careful to include therein not only a limitation upon payments made 
to the qontractor before the completion of the contract, but also an affirmative state
ment as to the amount which should be retained until the contract is finally com
pleted in accordance with the plans and specifications. 

Tt seems clear that the legislative purpose would be defeated if this statute were 
held to be merely directory, and in view of the fact that its provisions are designed 
for the protection of the public, and the further fact that the language used 
contains not only a statement of the rule which is to govern as to payments made, 
but also a statement of the converse of that rule, I am of the opinion that it must 
be regarded as mandatory, and that the state highway department is not authorized 
to release, prior to the final completion of a contract in accordance with the plans 
and specifications, any portion of the retained percentage. 

You also inquire whether, in view of the use of the expression "value of the 
work performed," you are authorized to pay a contractor estimates based upon 
material delivered on the site of the improvement and not yet incorporated in the 
work, or whether you are authorized to allow estimates based only on material in 
place. It will be noted that the statute uses· only the word "work," and makes no 
reference to materials furnished. It is obvious that despite this fact, an estimate 
may be based upon materials furnished under certain circumstances. In view of 
the fact, however, that the legislature in its enactment has referred only to "work 
performed," and.has made no reference to materials furnished, I am of the opinion 
that the more strict of the two constructions suggested by you is the one that must 
be adopted, and that you are authorized to allow and pay to a contractor an esti
mate based upon material only after such material has been incorporated in the 
work. This construction will obviate the possibility of litigation with material 
men who might, upon a claim of fraud, seek to repudiate a contract with a person 
engaged in the consfruction of a road under the supervision of your department, 
and recover material delivered to such contractor. Aside from this consideration, 
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how~ver, the language used is not such as to warrant the conclusion that the 
legislature intended to authorize the allowance and payment of estimates, ha,ed 
upon materials delivered upon the site of the improvement hut not yet in place, 
and upon or in connection with which no work has been performed by the con-
tractor. Respectfully, 

EDWARD c. Tt:RXER, 
A ttomey-General. 

1212. 

APPROVAL OF A XU).!BER OF LEASES OF CAXAL LA::o-ms. 

CoLt:MBt:S, Oaro, January 28, 1916. 

Hox. FRANK R. FAUVER, Superintendent of Public TVorks, Columbus, Ohio. 

DEAR SIR :-I have your communication of January 20, 1916, transmitting to 
me for examination the following leases of canal lands: 

Valuation. 
The Edward H. Everett Co., of Xewark, 0., a portion of the 

north fork feeder to the Ohio canaL ________________________ $4,000.00 
The American Bottle Co., X ewark, 0., a portion of the north 

fork feeder, Ohio canaL ___________________________________ _ 

v_...Carrie Lane, Logan, 0., a portion of the abandoned Hocking canal 
\ Frank Wilson, Logan, 0., portion of the abandoned Hocking canal 
~'!homas Braddock, Logan, 0., portion of the abandoned Hocking 

canal ------------------------------------------------------
' Edward Bishop, Logan, 0., portion of the abandoned Hocking 

canal ------------------------------------------------------
\ Geo. \V. ·weeks and Frank A. Henne, Troy, 0., portion of the 

:\fiami & Erie canal lands in Troy, 0.----------------------
J. F. Courter, Logan, 0., portion of the ahanrloned Hocking canal 

2,000.00 
100.00 
133.33 

350.00 

100.00 

100.00 
133.33 

I find these leases to be in regular form, and am therefore returning the same 
with my approval endorsed thereon. Respectfully, 

1213 . 

EDWARD c. Tt:RNEit, 
A ttorneJ,•-Gencral. 

• \PPRO\'AL OF TRAXSCRIPT OF BOND ISSUE, \'ILLAGE OF 
).fEXTOR, OHIO. 

CoLe~tse:;, OHio, January 2X, 1~111. 

The Industrial Commissio11 of Ohio, Columlms, 0/zin. 

GENTLDIEN :-RE :-Bonds of the Yillage of ).[entnr, Ohio, in the 
:-.urn of $21,000.00, hearing intne't at 5 1 ~7c. being forty-two honcl, of the 
clenomination of $500.00 each, payahle one ewry six months, commencing 
September 1, 1916, and ending ).larch 1, 1937. 
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I have examined the transcript of the proceedings of council and other officers 
of the village of :\lentor, relath·e to the issuance of the abon described bonds, 
and I find the same regular and in conformity with the provisions of the 
General Code. 

I am therefore of the opinion that the ~aid bonds prepared in the form set 
forth in the ordinance authorizing the issuance, when properly executed and de
livered, will constitute valid and binding obligations of the said village of :\lentor. 

I enclose the transcript herewith. Respectfully, 

1214. 

EnW.\RD C. TcR~ER, 

Attorne.v-Gencral. 

WORK:\IEX'S CO:\IPEXSATIOX LAW-CLAD! FOR CO:\!PEXSATIOX 
DUE AX IXJURED E:\IPLOYE CAXXOT BE CO:\!PRO:\IISED BY I~
DUSTRIAL C0:\1:\!ISSIOX BEFORE Sl'IT, ACTION OR PROCEEDING 
IS BROUGHT AGAI:\'ST E:\1PLOYER FOR COLLECTIO~ OF SUCH 
CO:\IPEXSATIOX-SECTIOX 1465-74, G. C., COXSTRUED. 

A claim for compensatio1z due an ilzjured emf>/O:'.'C from his emplo:ycr by 
·virtue of the provisions of secti01z 27 of the Ohio 'lc•orkmen's compensation act, 
or General Code, section 1465-74, 103, 0. L., 72, cannot be compromised by the 
Industrial Commission of Ohio before a suit, action or proceeding is brought against 
the employer for the collection of such compensation. 

Cou.JMBL'S, OHIO, January 29, 1916. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of the following communication under date 
of January 24, 1916, from your department: 

"Enclosed herewith find two copies of the Supplemental ami Amend
ed Finding of Facts and Order issued by the commission in the case of 
Antonio Balbie v. Peter Praechter of Cincinnati, Ohio. This finding and 
order provides for the payment of compensation in the sum of $765.00, 
together with medical expenses amounting to $5.00. Since the employer 
has failed to make settlement within the time specified. the matter is 
placed in your hands for collection. 

"This claim is referred to you at this time instead of waiting until the 
first :\londay in February, which is the u,oual time for certifications of 
this nature, because of the urgency of the case. In this connection, we are 
sending you herewith copy of letter recei,·ed from S. S. Stewart, deputy 
in charge of our Cincinnati branch office, which is self-explanatory. 

"In the event you find it is advisable to effect a compromise of this 
claim, any suggestion you may make in this connection will be given prompt 
attention by the commission." 

To your letter is attached a copy of the letter from :\Ir. S. S. Stewart, deputy 
in charge of your Cincinnati office, referred to in your communication, and which 
is as follows: 

"Antonio Balbie was in the office this morning and informed me that 
Peter Praechter, Balbie's employer, would not comply with the order 
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issued hy the commission. January 11, 1916, but would pay $500.00 in 
settlement of the claim. If such a settlement is not consummated, it is 
the employer's intention to refuse to pay anything and allow the claim to 
he certified to the attorney-general, and then insist upon the matter awaiting 
a redew hy the supreme court of Judge Bigger's decision relative to the 
constitutionality of section 27 of the act. 

"I called ~fr. Yaple hy long distance and gave him the information 
the above conveys to you. He stated that he would ask the claims depart
ment to refer the matter to the attorney-general, and that the attorney
general's office would then take the matter up with me to determine 
whether or not the matter should be compromised. I write this to you in 
order that you may be informed as to the status of this case, and beg to 
ask that the claim be referred at the earliest moment possible in order 
that it may be closed, as Balbie has long been a charge upon his friends 
at ::\Iilford, and I am inclined to the opinion that the compromise is far 
better than to allow this matter to go to suit." 

161 

It will be noted in the above letter that Peter Praechter was the employer 
of Antonio Balbie who was injured in the course of his employment, and in whose 
favor an award of $765.00 as compensation was made, and that said Praechter, 
according to the information given to :\Ir. Stewart hy Balbie, is willing to pay 
$500.00 in settlement of the claim. You ask my opinion in reference to the pro
posed compromise. 

This claim arises under section 27 of the workmen's compensation act, or 
section 1465-74 of the General Code (103 0. L., 72), and I call your attention to 
the language used in the latter part of the section, which is as follows: 

"Any suit, action or proceeding brought against an employer under 
the provisions of this section may be compromised by the board, or such 
suit, action or proceeding may he prosecuted to final judgment as in the 
discretion of the board may best suhsen·e the interest of the persons 
entitled to receiYe such compensation." 

This department, in a former opinion to your commtss!On upon the question 
as to its right to compromise or settle a claim for compensation arising under the 
provisions of section 27, held that your commission did not have authority to 
compromise a claim before a suit or action had been brought. Therefore, arihering 
to our former holding upon this same question, it is my opinion that this claim 
cannot be compromised until a suit, action or proceeding has been brought against 
the employer. I would advise that your Cincinnati representative take the matter 
up with the employer, Peter PraechtC'r, anti if he will consC'nt to the payment of 
$500.00 as compensation to this injured employe, that a petition may then be drawn 
and filed in the proper court, after which your board would have authority, under 
the provisions of the above quoterl SC'ctions, to compromise the suit, action or 
proceeding brought against the employer. 

6-Vol. I-A. G. 

Respectfully, 
EDWARD c. TL'RXER, 

Attomes-Gencral. 
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1215. 

BOARD OF EDUC:\TIOX-TOWXSHIP RURAL SCHOOL :.L\IXTAI:NIXG 
SECOXD GRADE HIGH -SCHOOL-PCPILS WHO .\ TTEXD FIRST 
GRADE HIGH SCHOOL IX AXOTHER DISTRICT FOR FIRST THREE 
YEARS, AXD ARE XOT GRADUATES OF A SECOXD GRADE HIGH 
SCHOOL, ARE XOT EXTITLED TO II.\YE TL'ITIOX P.\ID FOR 
FOURTH YEAR'S ATTEXDAXCE AT S.\ID FIRST GR.\DE HIGH 
SCHOOL BY TOWXSHIP BO.\RD :.I.\I.\"T.\IXIXG SECO.\"D GRADE 
HIGH SCHOOL. 

Pupils who ha·ve resided ill a to'l,'llslzip rural school district mailltaining a 
second grade high school and who lzaz·e chosell to attelld a first grade lziglz school 
in another district for the first three }'ears of the lziglz school course rather than 
to attend the second grade high school ill the district in 'i.dziclz they reside, and 
who are not graduates of said second grade high school, arc not entitled to have 
their tuition paid for the fourth year of their attelldmzce at said first grade high 
school b:y the board of education of said mral school district maintaining said 
second grade high school. · 

Cou:l\IBL'S, OHIO, January 29, 1916. 

HoN. BENJAMIN Ows, Prosecuting Attomey, .lft. Gilead, Ohio. 

DEAR SIR :-In your letter under date of January 4th you request my opinion 
as follows: 

"Cardington village school board desires your opinion of the law upon 
the following statement of facts: 

"Cardington village maintains a first grade high school; Lincoln town
ship maintains a secolld grade high school. Two pupils residing in Lincoln 
township have taken three years of the high school course in Cardington 
village school, and paid their own tuition for such time: they desire· to 
take the fourth year and complete the course here, but insist that Lincoln 
township pay the tuition for the fourth year. 

"Is Lincoln township liable for this fourth year tuition under section 
7748, R. S. of Ohio? 

"As you will observe, the statute provides for the payment by the town
ship for the fourth year of graduates from their O\\;n school, and while 
these pupils have taken the full course of three years required for gradua
tion from the Lincoln township school, they han not taken the course i11 
that school. 

"\\'ill you kindly give us your opinion as to whether the parents shall 
pay the tuition of these pupils for the fourth year, or whether Lincoln 
township is liable therefor?" 

Pupils who are eligible for admission to high school, and who reside in a 
rural school district in which no high 'chool is maintained. may attend a high 
school in another district, and section 7747, G. C., as amended in 104 0. L., 125, 
requires that the tuition of such pupils 'hall be paid by th" hoard of education of 
the rural district in which they have legal school residence. 

Section 7748, G. C., as amended in 104 0. L.. 126, prodrle> that: 

"A board of education providing a third grade high school as defined 
by law, shall be required to pay the tuition of graduates from such school 
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residing in the district at any first grade high school for two years, or at 
a second grade high school for one year. Should pupils residing in the 
district prefer not to attend such third grade high school, the board of 
education of such district shall be required to pay the tuition of such 
pupils at any first grade high school for four years, or at any second grade 
high school fnr three years. and a first grade high school for one year." 

Said section further provides that: 

'"Such a hoard pro,·iding a second grade high school as defined hy 
law, shall pay the tuition nf qraduatrs rl'sidillg in the district at any first 
grade high school for one year: except that, a board maintaining a second 
or third grarle high school is not required to pay such tuition when the 
maximum levy permitted by law for such district has been reached, and 
all the funds so raised are necessary for the support of the schools of 
such district." 
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It will be ohsen·ed that under pronston of that part of section 7748, G. C., 
as above quoted, where the board of education of a school district maintains a 
third grade high school as detincd by law. a pupil eligible for admission to high 
school and residing in said district, may attend the high school maintained by 
said board of education for two years, or until such time as said pupil is graduated 
from said high school, and then said pupil may attend a tirst grade high school 
in another district for two years, or a second grade high school for one year, 
and the board of education of the district in which said pupil resides is required 
to pay the tuition of such pupil for such attendance in a first grade high school 
of another district for two years, or in a second grade high school of another 
district for one year, or said pupil may choose to attend the first grade high school 
of another district for four years, or the second grade high school of another 
district for three years, and a first grade high school for one year, and the board 
of education of the school district in which such pupil resides, is required to pay 
the tuition for such pupil for such attenrlance. 

It will be ohsencd. however. that under the further provision of said section 
7748, G. C., as above quoted, the right of pupils residing in a school district which 
maintains a second grade high school, as detined by law, to attend the high school 
in another district, and have their tuition for such attendance paid by the board 
of education of the district in which they reside, is limited to graduates of such 
second grade high school who may attend a first grade high school in another 
district for one year, for the purpose of securing the fourth year of high school 
work, which has not been provided for hy the hoard of crlucation of their own 
district. 

In any nent the huanl of education ui a ochool di,trict maintaining either a 
second or third grade high school is not required to pay tuition for any of the 
pupils residing in such district attending high school in another district, whrn the 
maximum levy permitted by law has been ma<lc hy said board of education, and 
all the funds so raised are necessary for the support of its schools. 

Upon examining the provisions of the Jirst part of section 7748, G. C., as in 
force prior to its amendment in 104 0. L., I tinrl that the only material change 
made by the legislature in amending said section was to add to said part of said 
section the pro,·ision that: 

"Should pupils residing in the district prefer not to attend such third 
grade high' school, the board of education of such district shall be required 
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to pay the tuition of such pupils at any first grade high school for four 
years, or at any second grade high school for three years, and a first grade 
high school for one year." 

It was evidently the intention of the legislature in enacting the above pro
visions of sections 7747 and 7748, G. C., that all the pupils of the state should receive 
their school education as far as possible in the respective school districts wherein 
they have legal school residence, and to require each board of education to educate 
the pupils having legal school residence within its respective district, to the full 
extent of the course of study therein maintained, and not to throw the burden of 
educating such pupils onto boards of education of districts other than those wherein 
such pupils have legal school residence, until they have completed the full course 
of study provided and maintai~ed by the boards of education in the respective 
districts in which such pupils reside. 

It seems equally clear that it was the purpose of the legislature in amending 
said section 7748, G. C., in the manner above set forth, to raise the standard of 
high schools in the state by giving to pupils residing in districts maintaining third 
grade high schools the right to attend a high school of a higher grade, and have 
their tuition paid for the entire time of such attendance, and limiting this right 
in a district maintaining a second grade high school to the graduates of such school, 
who are only entitled to have their tuition paid in a first grade high school in 
another district for the fourth year of the high school course. Said amendment 
will have the effect of encouraging boards of education maintaining third grade 
high schools to comply with the necessary requirements of the statutes governing 
high schools of the first or second grade. 

Inasmuch as the above limitation in a rural school district maintaining a 
second grade high school would work a hardship on a pupil living in a village or 
city district maintaining a first grade high school, who has completed the elementary 
school course and a part of the high school course, and whose legal residence has 
been transferred to such rural district, before the completion of said high school 
course, the latter part of said section 7748, G. C., as amended provides that: 

"A pupil living in a village or city district wno has completed the 
elementary school course, and whose legal residence has been transferred 
to a rural district in this state before he begins or completes a high school 
course, shall be entitled to all the rights and privileges of a resident pupil 
of such district." 

As I understand this latter provision of the statute it gives to such pupil the 
right to attend a first .grade high school in another district for one year, and to 
have his tuition paid for such year by the board of education of the rural school 
district to which his legal residence has been transferred and which maintains a 
second grade high school. 

I am of the opinion, therefore, in answer to your question that the pupils 
referred to in your inquiry who have resided in a township rural school district 
maintaining a second grade high school, and who have chosen to attend a first 
grade high school in another district for the first three years of the high school 
course, rather than to attend the second grade high school in the district in which 
they reside, and who are not graduates of said second grade high school, are not 
entitled to have their tuition paid for the fourth year of their attendance at said 
first grade high school, by the board of education of said rural school district 
maintaining said second grade high school. Respectfully, 

Eow ARD C. TcRNER, 

Attorney-General. 
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1216. 

OHIO SOLDIERS AKD SAILORS HO:\IE-FUXDS OF DECEASED IX
MATES-HOW DISPOSED OF-AD:'\II:XISTRATOR 10R EXECUTOR 
SHOULD BE APPOINTED. 

Funds belonging to deceased inmates of the Ohio Soldiers' mzd Sailors' Home 
in the hands of the treasurer of the home should be paid to the administrator or 
executor of the estate of such deceased inmate upou the the appoiutment and 
qualification of such administrator or executor. 

Claims cannot be maintained by the Ohio Soldiers' and Sailors' Home for the 
maintenance of deceased inmates against their c~tates. 

COLL'MBL'S, OHIO, January 29, 1916. 

The Ohio Board of Administration, Columbus, Ohio. 

GENTLEMEN :-I have yours under date of January 17, 1915, with which is 
enclosed correspondence relative to the disposition of funds in the hands of the 
treaS)lrer of the Ohio Soldiers' and Sailors' Home, belonging to the estate of 
Robert McKissick, deceased. It is stated in this cor'respondence that Robert 
McKissick was admitted to the home December 10, 1911, and died there December 
25, 1915, leaving in the hands of the treasurer of the home certain funds, claim to 
which is now being made by alleged relatives and heirs at law of the deceased. 
Upon this statement you make inquiry as to the proper procedure of your board 
and the custodian of the funds mentioned. • 

Assuming that the deceased died intestate, attention is directed to section 
10604, G. C., which provides: 

"Upon the death of an inhabitant of this state, letters testamentary, or 
letters of administration on his estate, shall be granted by the probate court of 
the county in which he was an inhabitant or resident at the time he died. 
When a person dies intestate in any other state or county, leaving an 
estate to be administered within this state, administration thereof shall 
be granted by the probate court of a county in which there is any estate 
to be administered. The administration first lawfully granted, in the last 
mentioned case, shall extend to all the estate of the deceased, within the 
state; and exclude the jurisdiction of any other court." 

Upon the appointment and qualification of an administrator of the estate of 
the deceased according to the provisions of sections 10604 and 10618, G. C., the 
treasurer of the home should pay over to such administrator all the money in his 
custody and possession belonging to the deceased, and take a receipt from such 
administrator therefor. The funds and estate of the deceased may then be regu
larly and lawfully paid out to creditors of the estate, and the remainder, if any, 
after payment of the cost of administration and lawful claims of creditors, may 
then be distributed among the heirs at law, if there be any. 

It is further suggested in your communication that your board contemplates 
making claim against the estate of the deceased, Robert :\IcKissick, for his main
tenance for the four years during which deceased was an inmate of the Ohio 
Soldiers' and Sailors' Horne. 

Section 1815, G. C., provides as follows: 
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"All persons now inmates of, or hereafter admitted into, a benevo
lent institution, except as otherwise provided in this chapter, and except 
as otherwise provided in chapters relating to particular institutions, shall 
be maintained at the expense of the state. They shall be neatly and cmn
fortably clothed, and their traveling and incide1ztal expenses {>a.id by tllem
sel'l'es or those ha~·i11g them i11 charge." 

An examination of the chapter in which this section appears in the General 
Code will disclose· that the exceptions to the provisions of section 1815 therein 
contained are limited to persons committed to the LongYiew Hospital, the Ohio 
Hospital for Epileptics, the Institution for Feeble-Minded (Sec. 1815-1, G. C.), and 
patients at the Ohio State Sanatorium (Sec. 1815-13, G. C.,. 106 0. L., 559). 

Xo provision of the chapter of the General Code relating to the Ohio Soldiers' 
and Sailors' Home, being sections 1905 to 1918, G. C., inclusive, in any way modi
fies or limits the provisions of section 1815, G. C., supra, nor am I aware of any 
statutory provision elsewhere which would operate to modify or limit the provisions 
of said section. 

The language of section 1815, G. C., supra, places beyond question the obliga
tion of the state to maintain the inmates of the Ohio Soldiers' and Sailors' Home, 
in the absence of a contrary provision elsewhere to be found, except as to their 
clothing, traveling and i11cidental expenses. 

It would therefore follow that without statutory authority therefor the officers 
of the home could not make lawful claim against an inmate or his estate for 
reimbursement of the state for the expense of maintaining an inmate in said home, 
beyond such expense as had been incurred for clothing, traveling or necessary 
incidentals. · 

I am therefore of opinion that claim against the estate of Robert :\IcKissick 
for maintenance di.1ring the time he was an inmate of the Ohio Soldiers' and 
Sailors' Home, other than for expense of furnishing necessary and proper clothing, 
of traveling and of necessary incidentals, could not be maintained by the officers 
of the home or the state hoard of administration. -

It is not deemed improper to suggest, however, that under the provisions of 
section 10714, G. C., the funeral expenses of the deceased, together with the costs 
of administration, are made first in the order of payment of the claims against 
the estates of deceased persons. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-Genera/. 



ATTORNEY -GENERAL. 167 

1217. 

VILLAGE COU:\CIL-FAILURE TO ).fAKE AN APPROPRIATION FOR 
SALARY OF ITS ).lEl\IBERS-SUCCEEDE\G COU:\CIL CAX:\OT ACT. 

If a village cou11cil 1·cfuses or.lleg/ccts to make a11 a.ppropriation for the salary 
of its members, or at least to pass a resolutio11 authori:::i11g the paymellt of such 
salary, 11011e of the members of said cou11cil have 011 ellforcible claim agai11st the 
public funds of the <'illage, and ma11damus <vould 11ot lie to require a succeedi11g 
council to appropriate there[ or. 

Unless a village council dunng its term by a resolution or appropriation author
izes the Payment of the salars of its members at the rate of two dollars for each 
meeti11g, not to exceed t<•:euty-four mceti11gs i11 ally one year, the members of such 
cou11cil haz·e 110 claim, either legal or moral, agaiust the village, a11d a11y succeeding 
cou11cil would be without power to make a11 appropriation therefor, and it would 
be the duty of the z·illage clerk, if the succcedi11g council attempts to provide for 
such Pa:yment by appropriatioll, to refuse to draw his ·warrant therefor. 

CoLt:MBUS, OHIO, January 29, 1916. 

Bureau of Inspectio11 and Supervision of Public 0 ffices, Columbus, Ohio. 

GENTLEMEN :-In your letter under date of December 21, 1915, you request my 
opinion upon the following questions: 

1. "If a village council refuses or neglects to make appropnat10n for 
the salaries of its members, for an entire year, or any appropriation period, 
have the members, who attended at least twenty-four meetings in a fiscal 
year, an enforcible claim against the public funds of the village, and would 
mandamus action lie to require the succeeding council to appropriate for 
such back salaries? 

2. "If you should hold that said salaries are not enforcible obligations 
against the revenues of the succeeding year, are they such moral obliga
tions as an appropriating body may provide for in making the appropriations 
for the ensuing year, or half year, and may the village clerk, if council 
provides therefor by appropriation, refuse to draw his warrant under the 
authority vested in him by section 4285, General Code?" 

Section 4219, G. C., relates to the powers of the council of a village and 
provides: 

"Council shall fix the compensation and bonds of all officers, clerks and 
employes in the village government, except as otherwise provided by law. 
All honds shall be made with sureties subject to the approval of the 
mayor. The compensation so fixed shall not he increased or diminished 
during the term for which any officer, clerk or employe may have been 
elected or appointed. ).!embers of council may receive as compensation the 
sum of two dollars for each meeting, not to exceed twenty-four meetings 
in any one year." 

\\'hile the foregoing 'ection t!xe, detinitely the amount of salary that may be 
drawn by a member of a village conncil. it leaves the question of whether or not 
council are to recei\·e that salary eptional with council. In other words. unless 
council authorizes the payment of a salary by resolution or appropriation, then the 
salary provided for in section 4219, G. C., may not be paid. 
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In the case of Walker et a!., v. Dillonvale, 82 0. S., 137, the second branch 
of the syllabus reads as follows : 

"Section 197, ::\Iunicipal Code, as amended in 1914 (97 0. L., 118), 
fixes the compensation of a member of council of a village at two dollars 
for each meeting, not to exceed twenty-four meetings in any one year, and 
it is not necessary that it should have been fixed by an ordinance, passed 
before the commencement of his term of office, but the council may author
ize its payment by a resolution passed after the services have been renderd." 

It will be noted that the court holds in this case that the statute itself fixes 
the amount of the salary for which council may authorize payment by resolution. 

I am of the opinion, therefore, in answer to your first question, that if the 
village council refuses or neglects to make an appropriation for the salary of its 
members, or at least to pass a resolution authorizing the payment of such salary, 
none of the members of council have an enforcible claim against the public funds 
of the village, and mandamus would not lie to require a succeeding council to 
appropriate therefor. 

I am further of the opinion in answer to your second question, that unless a 
village council, during its term by a resolution or appropriation, authorizes the pay
ment of the salaries of its members at the rate of two dollars for each meeting, 
not to exceed twenty-four meetings in any one year, that the members of such 
council have no claim, either legal or moral, against the village, and that any suc
ceeding council would be without power to make an appropriation therefor. 
Further, it would be the duty of the village clerk, if the succeeding council attempts 
to provide for such payment by appropriation, to refuse to draw his warrant 
therefor. Respectfully, 

1218. 

Enw ARD C. TuRNER, 
Attorney-General. 

APROVAL OF CERTAIN LEASES OF CAXAL LANDS AT CLEVELAND, 
DAYTON AND LOGAN, OHIO. 

CoLUMBUS, OHio, January 31, 1916. 

HoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 

DEAR SIR :-I have your communication of January 26, 1916, transmitting to 
me for examination the following leases of canal lands: 

• The American Steel & Wire Co., Ohio canal lands near Oeveland, 

Ohio ----------------------------~-~----------------------- $3,885.00 
The Davis & Sherer Co., of Dayton, Ohio, lot in the city of Dayton, 

Ohio ------------------------------------------------------ 3,333.33 
Rachel L. \Volfe, Logan, Ohio. abandoned Hocking canal lands at 

Logan, Ohio ----------------------------------------------- 250.00 
l\Iinnie C. Wright, Logan, Ohio, abandoned Hocking canal lands at 

Logan, Ohio ----------------------------------;------------- 166.66 

find these leases to be in regular form, 
with my approval endorsed thereon. 

and am therefore returning the same 
Respectfully, 

Eow ARD C. TURNER, 
Attorney-General. 
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1219. 

COUNTY CO:\IMISSIO~ERS-::\IAY XOT BORROW ::\IOXEY TO PAY 
FIXED EXPEXSES AXTICIPATIXG EXHAUSTIOX OF APPROPRIA
TION FOR GENERAL COUNTY FUND-SALARIES OF COUNTY SUR
VEYOR AND ASSIST ANTS. 

Money may not be borro·u-ed by county commissimzers to pay the fixed expenses 
of the county in anticipation of the exhaustion of the appropriation for the general 
county fund for the fiscal half year. 

CoLUMBt:s, OHIO, January 31, 1916. 

The Bureau of luspection aud Superv-ision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I acknowledge receipt of your letter enclosing a communication 
addressed to the bureau by the auditor of Ashland county, in which he presents 
the following question on which my advice is requested by you: 

"The salaries and compensation of the county surveyor and his assist
ants provided for by the highway code of 1915, and particularly by section 
138 thereof (106 0. L., 612-therein designated as section 7181 of the Gen
eral Code), and payable 'out of the county treasury in the same manner 
as the salaries of other county officials are paiJ,' imposed, upon the going 
into effect of said act, a burden upon the general county fund, from which 
by virtue of section 2989, of the General Code, the salaries of 'other county 
officials are paid,' not contemplated when the levy for such fund was 
made in the year 1914 (the proceeds of which constitute the existing fund) 
nor when the levy for such fund was made in the year 1915 (the proceeds 
of which will constitute said fund for the year beginning ~I arch 1, 1916). 
In some counties these additional expenditures, together with those antici
pated and provided for, will cause the early exhaustion of the general 
county fund, unless such exhaustion can be avoided. 

"May money be borrowed under section 5656 of the General Code, 
in order to avoid this result?" 

Section 138 of the Cass highway law, 7181, G. C., 106 0. L., 612, referred 
to in the letter submitted, fixes the salary of county surveyors and provides that: 

"Such salaries shall be paid out of the county treasury in the same 
manner as the salaries of other county officials are paid." 

In the same section it is further provided that: 

"In the event the county highway superintendent cannot properly per
form all the duties of his office, the county commissioners shall tix the 
aggregate compensation to be expended for assistants by the county high
way superintendent during the year. Such compensation shall be paid 
out of the county treasury in the same manner as the salary of collnty 
officials is paid." 

The manner of payment of the salary of county officials is prescribed by section 
2989, G. C., as follows: 

"Each county officer herein named shall receive out of the general 
fund of the county the annual salary hereinafter provided, payable monthly 
upon warrant of the county auditor." 
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The payment of assistants of the county highway superintendent is required 
to be made from the same fund and in the same manner as the salary of the county 
surveyor, so that, fur the purposes of the present consideration, the salary of the 
county surveyor only need be referred to. 

By virtue of the statutory prO\·isions above quoted, there was on and after , 
September 6, 1915, at which time the Cass highway law became effective, created 
by operation of law a liquidated obligation of the county, payable monthly out of 
the general county fund on the warrant of the county auditor. 

There is, however, imposed by law further conditions precedent to the auditor's 
drawing a warrant upon funds in the county treasury. 

Section 5649-3d, G. C., provides as follows: 

"At the beginning of each fiscal half year the various boards mentioned 
in section 5649-3a of this act, shall make appropriations for each of the 
several objects for which money has to be provided, from the moneys 
known to be in the treasury from the collection of taxes and all other 
sources of revenue, and all expenditures within the following six months 
shall be made from and within such appropriations and balances thereof, 
but no appropriation shall be made for any purpose nDt set forth in the 
annual budget, nor for a greater amount for such purpose than the total 
amount fixed by the budget commissioners, exclusive of receipts and 
balances." 

Among the various boards mentioned in section 5649-3a, as above referred to, 
is the board of county commissioners. 

By the specific terms of section 5649-3d, all expenditures from the county 
treasury are limited to the purposes set forth in th(_ budget, and the amount for 
each of said purposes fixed by the budget commissioners, exclusive of receipts and 
balances. The purposes referred to in section 5649, G. C., arc, to my mind, identical 
with those purposes mentioned in section 5649-3a, wherein it is provided that: 

"Such annual budget shall specifically set forth: 

( 1) "The amount to be raised for each and .every purpose allowed 
by law for which it is desired to raise money for the incoming year." 

The purposes here referred to are manifestly those purposes for which the 
taxing authorities mentioned in that section are authorized to levy taxes and 
create funds. That is to say, such purposes as the county fund, the poor fund, 
the blind relief fund, the soldiers' relief fund, the judicial fund, the bridge fund, 
the interest and sinking fund, and perhaps others which might he mentioned. The 
commissioners are then not required to set forth in the county budget the amount 
to be raised for each and evrry purpose, more in detail than to state the aggregate 
amounts desired to he raised for each of the several funds for which they are 
authorized by law to levy a tax. 

Applying this conclusion then to the provisions of section 5649-3d, G. C., supra, 
the semi-annual appropriations are thereby limited only to the aggregate amount 
to be rai"sed for each particular fund for which a le\'y is lawfully made. From 
this it follows that the only limit upon appropriations from the general county 
fund is.the aggregate of that fund that is tixed hy the budget commissioners, exclu
sive of receipts and balat1ces, and it matters not that the commissioners haYe chosen 
to subdivide such aggregate in the preparation of the budget. Such aggregate sum 
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when so appropriated, or so much thereof as is in the aggregate appropriated, is 
available for the payment of any expenditure authorized to be paid out of the 
fund from which the appropriation is made. That is to say, the county commis
sioners are not limited in their expenditures from appropriations of general county 
funds, by reason of the enumeration of subdivisions of that fund in the preparation 
of the county budget. 

It was their duty to make, and it is assumed that at the beginning of the 
fiscal half year at the regular meeting of the county commissioners in September, 
1915, the board made an appropriation from the general county fund for the 
payment of those anticipated expenditures lawfully paid out of said fund for the 
current fiscal half year. That appropriation then became available for the payment 
of all such expenditures, and particularly for the payment of those fixed expenses 
such as officers' salaries and all those other county obligations which arise and 
become liquidated by operation of law. It was the duty of the county commis
sioners, in making such appropriation, to provide for all such fixed expenses, and 
it is now their further duty to so limit the miscellaneous or contingent contract 
expenditures of a county from such fund as to retain sufficient of such appro
priation to discharge all fixed expenditures imposed by law. 

In other words, the appropriation made in September for general county pur
poses, was then available for the payment of the salary of the county surveyor as 
well as that of other county officers, notwithstanding the commissioners had not 
specifically mentioned the county surveyor in the budget submitted in June, 1914, 
and notwithstanding the county surveyor was not specifically mentioned in such 
appropriation, and it is the duty of the commissioners and county auditor to so 
limit ot-her expenditures out of that appropriation during the current fiscal half 
year as to leave a sufficient amount thereof to pay the salary of the surveyor as 
well as all other fixed expenses. 

It therefore follows that until the total appropriation for county purposes for 
the fiscal half year is exhausted, the county auditor should draw his warrant upon 
the county treasurer monthly for the salary of the county surveyor. Occasion 
for borrowing money for this purpose could not arise at least untii the appropria
tion for county purposes for the fiscal half year has been totally exhausted. 

'While it is manifestly the purpose of section 5649-3d, G. C., supra, to keep 
within the limits of taxation the current expense of political subdivisions, it is as 
clearly not its purpose to delay or to in any way interfere with the payment of 
the obligations, which become liquidated claims with the lapse of time, by operation 
of law. The force and effect of its operation is, then, to place a limit upon the 
incidental or miscellaneous contract expenditures for the fiscal half year, as well 
as to make imperative the duty of disbursing officers to reserve such portion of the 
appropriation as will be necessary to discharge all fixed expenses for the fiscal 
half year when the same shall become due. 

It is not anticipated that county commissioners will so disregard their duty in 
this matter as to allow the appropriation for general county purposes to be so 
depleted as to be insufficient to discharge the fixed expenses payable from that 
fund. 

I am, therefore, of opinion that money may not be borrowed under section 
5656, G. C., to pay the salary of the county surveyor and assistants of the highway 
superintendent, provided in section 7181, G. C., 106 0. L., 612, under the facts 
stated in the above inquiry. Respectfully, 

Eow ARD C. Tl:RNER, 

Attorney-General. 
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1220. 

APPROVAL OF TRANSCRIPT OF BOND ISSUE, CITY SCHOOL DIS
TRICT, ZANESVILLE, OHIO. 

CoLUMBus, OHIO, January 31, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-RE: Refunding bonds of the city school district of 

Zanesville, Ohio, in the amount of $30,000.00, being sixty bonds of $500.00 
each, dated February 5, 1916, bearing interest at rate of five percentum per 
annum, and falling due six each year beginning February 5, 1922. 

I have examined the transcript of the proceedings of the board of education 
and other officers of the said city school district of Zanesville, Ohio, relative to 
the issuance of the above bonds, and I find the same regular and in conformity 
with the provisions of the General Code. 

I am, therefore, of the opinion that said bonds, when prepared in accordance 
with the resolutions authorizing their issuance and properly executed and delivered, 
will constitute valid and binding obligations of the said city school district of 
Zanesville, Ohio. 

As no copy of the bond and coupon form which the board of education pro
poses to use is attached to the transcript, I suggest that when said bonds are pre
sented for delivery you submit them to me for approval as to form and execution. 

1221. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

APPROVAL OF TRANSCRIPT OF BOND ISSUE OF EDISON VILLAGE 
SCHOOL DISTRICT, MORROW COUNTY, OHIO. 

CoLUMBUS, OHIO, January 31, 1916. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-RE: Bonds of Edison village school district, Morrow 

county, Ohio, in the sum of $18,000.00, to secure funds to pay the cost of 
constructing an addition to the school building, being thirty-six bonds of 
$500.00 each, dated September 1, 1915, falling due as follows: Bond No. 
1, September 1, 1917; bond No. 2, September 1, 1918, and thereafter one 
bond on the first days of J\Iarch and September of each year until Sep
tember 1, 1935. 

I have examined the transcript of the proceedings of the board of education 
of the Edison village school district relative to the issuance of the above described 
bonds, also the bond and coupon form attached thereto, and I find the same regular 
and in conformity with the provisions of the General Code. 

I am, therefore, of the opinion that said bonds drawn in accordance with the 
form presented, when properly executed and delivered, will constitute valid and 
binding obligations of said village of Edison. Respectfully, 

Enw ARD C. TuRNER, 
A ttomey-General. 
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1222. 

MU~ICIPAL CORPORATIOX-WHEK CONTRACTOR ACCEPTS PAY
l\IENT IN FULL OK FIX AL ESTDIA TE-CAXKOT LATER CLAIM 
INTEREST FRO~! TDIE PAY::O.IEXT SHOULD HAVE BEEN MADE 
AND WAS l\IADE. 

If contractor accepted payment in full on final estimate on work done for city 
after period for Pa:yment therefor under contract had expired, he is not thereafter 
entitled to claim interest from period between time payment should have been made 
and was made, unless contract ;o specified. 

CoLuMBus, OHIO, January 31, 1916. 

Bttreau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of December 21, 1915, you submitted to me the fol
lowing inquiry: 

"On the 16th day of May, 1911, the city of Akron, Ohio, entered into 
contract with E. McShaffrey & Son, to grade and pave Cuyahoga Falls 
avenJle in said city. The work was completed on June 28, 1912, and was 
accepted within thirty days thereafter. The final estimate was paid to 
McShaffrey & Son, on January 15, 1914, which said McShaffrey & Son 
accepted without any claim being made for interest on the amount of said 
final estimate. 

"Question. Is said contractor at this time entitled to interest on the 
amount withheld from him through delay of the city officials in issuing 
said final estimate?" 

The general principle of la\v relative to the recovery of interest on contract 
is stated in 22 Cyc., page 1570, as follows: 

"While in a number of cases interest is stated generally to be an inci
dent of the debt, apparently without regard to the distinction between 
interest as damages and contractual interest, the proper distinction is that 
where interest is payable by virtue of a contract, it is an integral part of 
the debt, as much ~o a~ the principal debt itself; but where it is recoverable 
as damages it is merely an incident to the principal debt, and follows the 
principal as such incident, until it is separated and set apart in some manner 
as a particular debt." 

And as corollary thereto it is stated at page 1572 of the same volume of Cyc. : 

"\Vhere interest is provided for by contract the payment of the prin
cipal debt will not defeat the right to recover accrued interest by a sub
sequent suit. But where interest is recoverable only as damages, and pay
ment of the principal as such is made and accepted, no interest can be 
recovered, the payment of the debt extinguishing the right to recover 
interest thereon." 

Under such heading the author of the article cites the case of Graveson v. 
Odd Fellows' Temple Co., 4 0. N. P., 112, the syllabus of which is as follows: 
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1. "Interest is of two kinds: (1) That which is given by reason of 
the contract providing for the same. It is a substantive part of the debt, 
as much so as the principal, for both were contracted for. (2) That 
which is given by way of damages and is incidental to the debt. 

2. "Where the interest is contractual, the acceptance of the principal 
by the creditor does not bar the right to recover the interest; but where 
the interest is given by way of damage,, the acceptance of the principal is 
a waiver of the right to recover interest. 

3. "The above principles are not affected by our statutes relating to 
interest which in the main are intended to fix the rate of interest." 

In the above cited case the facts were very similar to the facts in the case 
submitted by you. \\' e can assume without any hesitation the fact to he that there 
was no provision in the contract that the final estimate was to draw interest after 
the same was due, at a particular rate. 

The case of Electric Co. v. Toledo, 13 0. D., (X. P.) 137, recognizes the 
principle above stated, hut differentiates the facts on the ground that the pay
ment of the contract price for the lights, at stated times, was made in partial 
payments, and that, therefore, interest was to attach on ff!ilure to pay the amount 
at the stated time, and payments as made could be applied as payments of interest 
and partial payments on principal. 

See also Stewart v. Barnes, 153 U. S., 456, and note found under 
such case in 38 L. Ed., 791. 

But in the case submitted by you I understand the fact to be that the final 
estimate was paid in full at a particular time, without mention being made of 
interest, and was received as full payment of the final estimate. 

Such being the case, the payment so made was made solely on the principal, 
and the debt being extinguished there would be no claim for damages by way of 
interest. 

Answering your question, therefore, I am of the opinion that the contractor, 
having received the final estimate in full, is not at this time entitled to claim 
interest on the amount between the time that the final estimate should have been 
paid and the time when it was paid. Respectfully, 

EDWARD C. TeRNER, 
A !tom e:y-Genera l. 

1223. 

MUNICIPAL CORPORATIOX-COXTRACTOR IS EXTITLED TO IXTER
EST ACCRUI?\G OX GUARAXTY FL'XD, IF IT IS SO STIPULATED 
IN CONTRACT. 

Contractor is entitled to interest accrui11g 011 guarant::; fmzd, if it is so stipu
lated in the contract. 

CoLUMBGS, OHIO, January 31, 1916. 

Bureau of Inspection a11d Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of December 21, 1915, you submitted the following 
inquiry: 
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"Stanton avenue, of the city of Akron, Ohio, several years ago was 
improved under a contract which contained sections 28 and 85, quoted in 
the letter of :\1 r. Scott Kenfield, assistant city solicitor, of Akron, sub
mitted herewith. The three per cent. ( 3%) guarantee retained by the city 
for two years under said contract, is now more than a year over due. 

"Questio11 1. If no demand has been made by the contractor, should 
the city auditor issue his warrant for interest accruing on and after the 
expiration of the two years when said guarantee fund was, under the con
ditions of the contract, to be paid to said contractor? 

"Question 2. \\'auld the fact that the director of service, through 
the engineering department, has not certified to the city auditor, after the 
expiration of the two-year period, that said improvement was in good 
condition, and that the contractor was entitled to the 3 per cent. guar
antee fund retained, prevent the recovery of interest accruing after the 
expiration of the two-year period?" 

115 

The sections of the contract to which you refer, to wit: Sections 28 and 85, 
are as follows : 

"Section 28. There will be retained by the city from the amount due 
upon the contract, a sum of money as a deferred payment, equal to three 
per cent. of the cost of the improvement, which amount will be retained 
as a guaranty upon the part of the contractor that the workmanship and 
materials furnished under these specifications are in all respects first class, 
as herein provided, and that the improvement will remain in good and 
sound condition for and during the entire period of two years from and 
after its completion and acceptance as indicated by the engineer, in writing, 
on the final estimate, and in the case of special repair work to the end 
of the term of the guaranty. 

"In case the contractor shall make all the repairs, renewals and special 
revail~ which n1ay become necessary under and by virtue of this contract 
and guaranty, and shall leave said improvement in good and sound condi
tion at the expiration of said guaranty as required hy said director of 
public service and to his acceptance, or if the said pavement, curbing, 
gutters, sidewalks or catchbasins shall remain in good and sound condition 
to the acceptance of said director, and for the full time of said guaranty, 
without such repairs being necessary thereon, then at the expiration of 
said term of guaranty, said a1110tt11/ together with all accrued interest and 
dh•ideuds thereou, if 110t '' ithdra<<'ll, less auy expcusc which the city may 
hm•e incurred uecessarily ilz colzuectiou therewith. shall be returned to said 
collfractor as full payment for auy balance due 011 said c01ztract a11d im
provement, as herein provided.'' 

"Section 85. Payment for the work herein specitied to he done will 
be made in the following manner and upon the following conditions: 

"The director of public service will cause approximate estimates to 
he made monthly by the city engineer, of the amount. in his opinion, of 
the work done, or acceptable materials delivered on the ground, as specified 
under the contract. Xinety (90) per cent. of the contract price of said 
work, after deducting former payments. from said ninety (90) per cent., 
will he paid in cash within fiye days after said estimate has been duly 
approved by the director of puhlic scnice and tiled with the city auditor, 
but the making of any such estimates, or any payment made thereon, shall 
not be taken or construed as an acC'eptancc by the city of any work so 
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estimated. The ten (10) per cent. of the amount of the monthly esti
mates remaining unpaid, will be retained by the city as a guarantee that 
the contractor will faithfully and completely fulfill all obligations and 
conditions imposed by the contract and specifications, and any damages 
caused to the city by reason of any failure on the part of the contractor 
to fulfill all the conditions and obligations herein contained. Within 
thirty days after the completion of the work as above specified, and its 
acceptance by the director of public service, the director of public service 
will cause the city civil engineer to make a final estimate of all the work 
done, and the full amount of said final estimate will be paid, less any 
amounts paid on monthly estimates, Jess amount retained to complete work 
according to the provisions of these specifications, and any or all damages 
or moneys paid by the city by reason of said contractor having failed to 
carry out faithfully and completely all the obligations and requirements 
herein contained." · 

It is fully apparent from the pronstons of section 28 of the conttact, that it 
was in contemplation of the parties that the money was the property of the con
tractor after the final acceptance of the work, and was simply retained by the 
city during the period of two years as a guaranty fund. 

Such being the case, it should not profit at all by the retention of said fund, 
but all moneys earned on said fund while the same is in the hands of the city 
belong to the contractor, less the expense which the city may have incurred during 
the time that it retained said fund. 

Answering your first question, therefore, I am of the opinion that should the 
city auditor determine that the guaranty fund has been increased by way of accrued 
interest and dividends while the same was in his hands, he should turn the same 
vver to the contractor, whether demand has heen made or not, less any expense 
which the city may have incurred necessarily in connection with the improvement 
and the retention of the fund. 

The above answer to your first question applies as well to your second question. 
If the city auditor has paid over the principal amount of the guaranty fund, but 
has failed to turn over the accrued interest thereon he still has in his hands money 
belonging to the contractor. 

1224. 

Respectfully, 
Enw ARD C. TuRXER, 

Attor11ey-General. 

APPROVAL OF ORDER, STATE BOARD OF HEALTH, RELA TIYE TO 
WATER SGPPLY, SEBRIXG, OHIO. 

CoLl:MBus, OHIO, February 1, 1916. 

Hox. FRAXK B. \VILLIS, Governor of Ohio, Colu!llbus, Ohio. 

Jl.ly DEAR GovERXOR :-Enclosed you will find an order of the state board of 
health to the City \Vater \Yorks Company, of Pittsburg, Pa., in regard to the 
water supply of Sebring, Ohio, said order to become effective when you have 
approved the same. 

This order is identical with the order of the state board of health issued 
August 24, 1914, and concerning which a hearing was had in your office on 
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X ovember 18, 1915, except that the time within which the water purification plant 
is to be completed has been changed to eighteen months from the date upon which 
this order is signed by the governor and attorney-general. 

I have approved the same and, under the provisions of section 1252, of the 
General Code, the same is now transmitted for your approval. 

1225. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-Genera/. 

APPROVAL OF ORDER, STATE BOARD OF HEALTH, POLLUTIOX OF 
. :.lCD RUN BY SEWAGE FRO:.r VILLAGE OF HUBBARD, OHIO. 

CoLL'MBt:s, OHIO, February 1, 1916. 

HoN. FRANK B. \\'ILLIS, Governor of Ohio, Columbus, Ohio. 

;_fy DEAR GovERNOR :-Enclosed you will find an order of the state board of health 
relating to the pollution of :.Iud Run by sewage from the village of Hubbard, Ohio, 
said order to become effective when you have signed the same. 

I have conferred with the state board of health, and learn that said order 
is identical with the order submitted to the council of sail village of Hubbard, and 
declared by said council to be satisfactory, and one with which the village could 
reasonably comply, and concerning which further hearing was waived by said 
council. 

I have approved the same under the prm·isions of section 1251 of the General 
. Code, and the same is now transmitted for your approval. 

1226. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

:MUNICIPAL COURT OF COLU:.IBUS-JUDGES XOT AUTHORIZED TO 
RETAIX FEES FOR SOLE:;\II\IZING :.IARRIAGES-P,\ID II\TO 

CITY TREASURY. 

Judges of the municipal court of the city of Columbus arc 11ot authorized to 
retain the legal fee of $2.00 colfectcd by them for solemnizing marriages. Such 
fee should be collected by the clerk of tlze mullicipal court and paid into the cits 
treasury as other fees alld costs collected by h4m. 

CoLUMBUS, OHio, February 1, 1916. 

Bureau of Inspectioll alld Supervisioll of Public Offices, Columbus, Ohio. 

GEXTLE:IIEX :-I have your letter of January 21, 1916, in which you request 
my opinion as follows: 

"\\' e would respectfully request your written opinion upon the fol
lowing question: 
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":.lay judges of the municipal court of the city of Columbus, Ohio, 
retain the legal fee of $2.00 for solemnizing marriages, or would they 
be required to pay the same into the city treasury?" 

Section 1746 of the General Code, prO\·ides that a justice of the peac~ may 
receive a fee of $2.00 for "marrying and making return.'' 

Section 1558-51 of the General Code (106 0. L., 366), prescribing the original 
jurisdiction of the municipal court of Columbus, Ohio, provides in pa<t as follows: 

"The municipal court shall have and exercise original jurisdiction 
within the limits of the city of Columbus as follows: * * * 

''9. The right to perform marriage ceremonies * * * and per
form any other duties now given or that may he conferred upon justices 
of the peace. * * *" 

It is to be noted from the language just quoted that the right to perform the 
marriage ceremony is made an official act of the municipal court rather than the 
prerogative of the several individuals constituting that court. 

Under section 1558-85 of the General Code, ( 106 0. L., 378) the municipal 
court of Columbus is, by reference, given authority to tax the same fees and 
costs as are justices of the peace for like services. Therefore, the proper fee for 
performing a marriage ceremony by the municipal court of Columbus is $2.00, as 
stated in your letter. 

Section 1558-48 of the General Code, ( 106 0. L., 366) fixes an annual salary 
for the judges of such municipal court, and it must he concluded that this salary 
is intended as compensation for all official acts or for all services performed under 
the command or authority of the municipal court act. 

Section 1558-79 of the General Code, ( 106 0. L., 375) prescribing the duties 
of the clerk of such municipal court is, in part,. as follows: 

"* * * He sh~ll pay over to the proper parties all money received 
by him as clerk; he shall receive and collect all costs, fees, fines and 
penalties, and shall pay the same monthly into the treasury of the city of 
Columbus, and take a receipt therefor, except as otherwise provided by 
la\v ;- * * *" 

As above stated the right to perform the marriage ceremony is a part of the 
section conferring original jurisdiction upon the court. For such services a fee of 
$2.00 is authorized, and no distinction should he made or different rule should 
apply in the collection and disposition of the fees for performing the marriage 
ceremony than is made and applied in the collection and disposition of fees and 
costs charged and collected for any other official act. 

I am, therefore, of the opinion that the judges of the municipal court of the 
city of Columbus, Ohio, are not authorized to retain the legal fee of $2.00 for 
solemnizing marriages, but that the same should be collected by the clerk of said 
court and paid into the city treasury as other costs and fees. 

Respectfully, 

/ Eow.\RD C. TeRXER, 

A ttorlley-General. 
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1227. 

OHIO SOLDIERS AXD S.\ILORS HO).IE-PI<OBATE COURT OF ERIE 
COUXTY, OHIO, HA.S JURISDICTIOX TO .-\PPOI:\T .-\D).IINISTRA
TOR OR GG.\RDIAX OF EST.-\TE OF DECE:\SED EOL\TE OF SUCH 
HO:\IE. 

Jurisdiction tv a/'J'viut au administrator of the estate of a dcc,•ased inmate of 
the Ohio Soldiers' aud Sailors' Home <c•ho cutercd said home ,,•ith the intention 
of makiu!f same his pcrmaucut place <•f abode. aud u:lw dies ·;,Jzile iu said home, is 
z•estcd iu flu: probate court of Erie couuty. Ohio, aud 110 other court iu the state 
has such jurisdiction. 

Jurisdiction to aptoiut a yuardion of such 011 iuuzate of tilt' Ohio Soldiers' aud 
Sailors' Home at Saudusky, Ohio. 1111der section 11011, G. C., prm,idiug for the 
appoiutmeut of a guardiau of a per.HI/1 iucapabl,· of takiuy proper care of himself 
by reason of iutemperauce. impro<'ideuce or habitual drzmkeuucss, and sectiou 10989, 
G. C., which pro·;•ides for the appointmeut of a guardiau for 011 iusauc pcrsou or 
imbecile, is like·;,•isc 'i.'Csted ·ill the probate court of nrie cmwty, Ohio. 

The abo<·e rules arc [!Cileral aud subject to chaugc upvu cousidcratiou of 
specific facts in a particular case. 

CoLL\IBL'S, OHIO, February 1, 1916. 

The Ohio Board of Administration, Columbus, Ohio. 

GE~TLE1IEN :-On December IS. 1915, you requested my opinion as follows: 

"Herewith is respectfully submitted the request for an opinion on 
certain legal points which frequently appear in the performance of the 
duties of the treasurer of the Ohio Soldiers' and Sailors' Home, Sandusky, 
Ohio. 

"This request for the opinion was forwarded to this board at the sug
gestion of General Burnett, commandant of the Ohio Soldiers' and Sailors' 
Home, and is respectfully referred to your department.'' 

Enclosed with your communication is a letter directed to your hoard hy Han. 
A A. Pomeroy, of the Ohio Soldiers' and Sailors' Home Hospital, Sandusky, Ohio, 
in which he states that, as a matter of administratiw convenience and expediency. 
a department has heen created at said Soldiers· an<! Sailors' Home Hospital, with 
the approval of the board of administration, to take charge of certain financial 
interests of the inmates of said hospital, in the way of assisting disabled patients 
in properly signing pension checks and depositing the same to their credit in bank, 
etc.; and that at the death of said inmates the treasurer pays legitimate funeral 
expenses from any balance to the credit of such deceased inmate, or the expense 
of embalming, etc., in case the remain, are to he shipped to a former place of 
residence for interment, and distributes the balance remaining to the legal heirs. 

This department is designated, in the communication, as the "Treasury of the 
State Soldiers' and Sailors Home Hospital,'' and it is stated that ~Jr. A. A. Pome
roy is acting as the treasurer, having given bond in the sum of $10.000.00. 

It is further stated that confusion arises from "the appointment of adminis
trators and guardians by probate courts of other counties in the state of Ohio, 
who apparently believe they han· jurisdiction over the estate of a resident or 
citizen of the Soldiers' and Sailors' Home, in Erie county, ~aid citizen having lived 
tweh'e or more consecutive months in said county and having died in said county. 
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This petition is based upon section 1, Soldiers' and Sailors' Home, 4867, Page and 
Adams Annotated Code. * * * 

1. Is Erie county, in which such asylum is located, the lawful place of resi
dence of such disabled soldiers and sailors, all of whom were national soldiers? 

2. If so, have probate courts in all other counties in the state of Ohio the 
jurisdiction which qualifies them to issue letter of administration over the estates 
of such citizens who die in Erie county? 

3. Have probate courts of all other counties than Erie, in which said asylum 
is located, lawful right to issue letters of guardianship over a resident of Erie 
county, such resident being physically unable to appear before the court in another 
county which is asked to grant said letters of guardianship? 

4. In order to legally qualify, is it possible or advisable to have a state law 
enacted giving the board of administration authority (without expense to the 
heirs) to name the treasurer of the Ohio Soldiers' and Sailors' Home Hospital a 
temporary or public administrator of the funds in his custody only, to enable him 
to settle the debts of those who leave legal heirs, paying the funeral expenses, 
such as embalming the remains for shipment to the place of interment, and proper 
division of any remainder to the legal heirs?" 

I observe from the statement of Mr. Pomeroy that balances in the hands of 
the treasurer of the home hospital to the credit of deceased inmates at the time 
of their death, are disbursed by the treasurer in the payment of funeral expenses 
or expenses of embalming, etc., and the residue distributed to legal heirs. While 
no question is asked in regard to this, I beg to suggest, in this connection, that 
the statutes clearly contemplate the appointment of administrators for the settle
ment of estates of persons dying intestate and fail to provide any lawful way of 
settling such estates or making distribution to beneficiaries otherwise than through 
the executor or administrator, and there is no provision of law, when the identity 
of the deceased is known, authorizing the payment of funeral expenses or expenses 
of embalming, or any other distribution of funds, except by the executor or 
administrator of such estate, and any such payments made by the treasurer are 
made at his own risk and subject him to liability to account for the money so 
paid out, to any person able to show better title thereto. \Vith this observation, 
which is made for your consideration and the consideration of Mr. Pomeroy, I 
will proceed to answer the questions asked. 

Section 4867, of the General Code, to which .:\Ir. Pomeroy refers, is only 
applicable to homes or asylums under the control of the federal government and, 
therefore, has no application to the home at Sandusky. 

The appointment of administrators of the estates of deceased persons is pro
vided for in section 10604, G. C., which is as follows': 

"Upon the death of an inhabitant of this state, letters testamentary, or 
letters of administration on his estate, shall be granted by the probate 
court of the county in which he was an inhabitant or resident at the time 

. he died. When a person dies intestate in any other state or country, leav
ing an estate to be administered within this state, administration thereof 
shall be granted by the probate court of a county in which there is any 
estate to be administered. The administration first lawfully granted, in 
the last mentioned case, shall extend to all the estate of the deceased, 
within the state; and exclude the jurisdiction of any other court." 

Especial attention is called to the use of the word "resident" in this section. 
Not only is there no limitation of time, but the word is used interchangeably with 
the word "inhabitant." The only question to be determined, therefore, in the 
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application of the foregoing section is whether or not the deceased at the time 
he came into the county did so with the intention of making it his permanent 
place of abode and, if so, such residence for any length of time, however short, 
would give the probate court of that county jurisdiction to appoint an administrator 
of his estate. 

It must be remembered, however, that section 10617, G. C., gives the right 
of administration to residents of this state in the following order: 

"1. To the husband or widow of the deceased; 
"2. To one or more of the next of kin of the deceased;" 

and in the absence of any voluntary action by such persons to accept or decline 
said administration, they must be cited before the court for that purpose. If such 
persons decline or are incompetent and unsuitable to discharge the trust, or if 
without sufficient cause they neglect to take such administration, then one or more 
of the principal creditors of the deceased, if such there be, are entitled to administer 
the estate. If there be no such creditors and the estate exceeds the value of one 
hundred dollars, the court may appoint any person it deems fit to administer the 
estate. Your attention is directed to these provisions of the law that you may 
understand that the right to appoint an administrator in Erie county does not 
necessarily give the administration of the estate to a resident of said county. 

Section 11011 of the General Code, provides in part as follows: 

"Upon satisfactory proof that any person, resident of the county 
wherein the application is made, is incapable of taking proper care of 
himself or herself, or of his or her property, or neglects or fails to pro
vide for his family, or for other persons whom he is charged by law to 
provide for, by reason of intemperance, improvidence or habitual drunk
enness, the probate court forthwith shall appoint a guardian * * *." 

The word "resident" in this section is also 'used without any express limitation 
of time, and its meaning is the same as in section 10604, G. C., supra. 

The appointment of a guardian for an insane person or an imbecile is pro
vided by section 10,989, G. C., which requires that such person shall be a resident 
of the county, or have a legal settlement in some township thereof. Insofar as 
these provisions may apply to inmates of your institution they must, in my opinion, 
be limited to the provision requiring residence, and not to that requiring a legal 
settlement. This is so because of the peculiar circumstances under which they 
live at your institution. In view of these circumstances they could not establish 
a legal settlement in any township in Erie county, unless such settlement was 
established before they entered your institution. Therefore, the requirements of 
residence may be considered to be the same under the law providing for the 
appointment of guardians of insane persons or imbeciles, as they are under the 
section providing for the appointment of guardians of improvident persons, insofar 
as said laws may apply to the appointment of guardians of inmates of your home. 

It follows, from the foregoing observations, and you are so advised, that 
jurisdiction to appoint administrators of the estates of deceased inmates of your 
home is ve,ted in the probate court of Erie county, if said inmate is an inhabi
tant or resident of said county, as herein explained, at the time he dies; and that 
jurisdiction to appoint guardians for improvident or insane inmates of your home 
is vested in the probate court of Erie county, if such persons have established a 
residence at said home, as herein explained. 
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The rules above laid down are general, and are subject to change by the facts 
in a particular ca~e. For this reason care must be used in the application thereof, 
and if any question is raised or doubt exists, the specific facts should be submitted 
for further advice. 

Admission to the Ohio Soldiers' and Sailors' Home is regulated by section 
1909 of the General Code, which is as follows: 

"All honorable discharged soldiers, sailors and marines who served 
the United States government in any of its wars, and have been citizens 
of Ohio one year or more at the date of making application for admis
sion, who are unable to support themselves, and not entitled to admission 
to the national military homes, or cannot gain admission thereto, and all 
soldiers of the National Guard of Ohio who heretofore have lost, or 
hereafter may lose an arm or leg, or his sight. or may become permanently 
disabled from any cause, while in the line and di~charge of duty, and are 
not able to support themselves, may be admitted to the home under such 
rules and regulations as its board of trustees adopt." 

One of the conditions of admission to the Ohio Soldiers' and Sailors' Home, 
prescribed by section 1909, supra, is the inability of the applicant to support himself, 
which, in itself, is only consistent with a purpose to adopt such home as his perma
nent place of residence. 

::\Ir. Pomeroy's inquiry pertains particularly to cases of soldiers or sailors 
who die at the home after a residence there for twelve or more consecutive 
months, and it may be said in all such cases, and in fact as a general rule, in view 
of the conditions for admission to the home, that in the absence of an affirmative 
showing of an intention to remain at the home only temporarily, with a purpose 
to return to a former home after 'uch temporary residence, the residence of the 
inmates of such Soldiers' and Sailors' Home is to he regarded as Erie county, 
and, therefore, the jurisdiction in the matter of appointment of administrators of 
the estates of such deceased inmates, and in the appointment of guardians of any 
such living, as provided in section 11011, supra, is in the probate court of Erie 
county. 

Answering your several inquiries specifically, therefore, I advise: 
As to your first inqt1iry, that Erie county is to be regarded as the county of the 

residence of inmates of the Soldiers' and Sailors' home, at Sandusky, in the 
absence of an affirmative showing of mere temporary residence at the home with 
an intention of returning to a former place of residence; 

As to your second and third inquirie,;, that probate courts of other counties 
of the state have no jurisdiction to issue I~ttcrs testamentary, or letters of admin
istration, upon the estates of deceased inmates of the Sandusky home, who have 
established their residence at said home, nor to appoint guardians of such inmates, 
whose residence at such home is established; 

As to your fourth inquiry, suggesting legislation empowering the board of 
administration to name the treasurer of the Soldiers' and Sailors' Home Hospital 
a temporary or public administrator of the funds of deceased inmates, remaining 
in his custody at the time of their deathr. I would say that. aside from difficulties in 
making such a provision conformable to constitutional requirements, it seems to 
me that it would impose obligations upon the officer not essential to the accomplish
ment of the paramount purpose of the legislation under which the home is main
tained, which might be found burdensome, and that perhaps a more adequate and 
expeditious method of adjusting the rights and claims of all persons against such 
assets in the hands of the treasurer would be by having recourse to the provisions 
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of the law for the appointment of an administrator, who, in proper cases, may 
be the treasurer of the home hospital, if such course is found expedient by the 
probate court. 

1228. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 

COU);TY CO?.IMISSIONERS-FUXD CREATED PRIOR TO GOING INTO 
EFFECT OF CASS HIGHWAY LAW FOR "PIKE REPAIR"-MAY BE 
USED FOR REPAIR OF COUXTY ROADS OR INTERCOUNTY HIGH
WAY IMPROVDIEI\T. 

A fuud created by the couuty commissioners prior to the going izzto effect of the 
Cass highway law for ''pike repair" purposes may uow be used either for the re
pair of county roads or for meeting the county's proportion of the cost of an inter
county highway improz•ement carried forward under the supervision of the state 
highwa:-.' department. 

CoLUMBus, OHIO, February 1, 1916. 

HoN. Ht:GH F. NEUHART, Prosecuting Attorney, Caldwell, Ohio. 

DEAR SIR :-On January 10, 1916, you forwarded to me a copy of a resolution 
passed by the county commissioners of Noble county December 23, 1907. This res
olution recited the fact that at the time the law establishing the state highway de
partment was enacted, there had been constructed in Noble county permanent high
ways of standard width as therein provided, said highways consisting of sixty miles 
of macadam construction. The resolution contained an agreement on the part 
of the commissioners to levy on the rirst day of June, 1908, on the county duplicate, 
a tax of nine mills for the repair of the improved roads iri .said county, and to use 
the proceeds of said levy, together with the state aid apportionment to said county, 
for the repair of the improved roads of the county, as provided in the then existing 
law relating to the state highway department. The resolution further directed the 
county auditor to make formal application to the state highway department for the 
amount of state aid apportioned to the county for the year 1908. You stated in 
your communication of January 10, 1916, that the fund derived from the levy re
ferred to in the resolution in question was denominated the "pike repair fund" and 
that every year since that time a levy has been made and the proceeds thereof cred
ited to such fund and that there is at the present time something like $4,000.00 to 
the credit of this fund. Further information contained in your communication of 
January lOth is that the commissioners have designated the roads mentioned in 
said resolution as county roads, that demands are now being made that the money 
in the fund be used on the roads mentioned in the resolution and that it be used 
for intercounty highway construction; that the macadam roads mentioned in said 
resolution are still in existence and the commissioners have no other road ftmd ex
cept a fund for compensation and damages in the establishment of roads. You in
quire in your original communication to me whether any of this fund may be used 
in conjunction with state aid for the construction of intercounty highways. Re
plying to my request for further information, you advised me under elate of Jan
uary 28th, that the journal of the county commissioners of Noble county shows the 
following levies for the "pike repair fund," which fund now contains about $4,000, 
and in the proper disposition of which you are interested: 
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"June 2, 1908---Under section 31, act passed May 9, 1908, state and coun-
ty improvement fund, nine-tenths mills (.9). 

"June 9, 1909-State aid or pike repair, nine-tenths mill. 
"June 7, 1910-Pike repair, nine-tenths of one mill. 
"June 12, 1911-Under section 1224 pike repair, .33. 
"June 5, 1912---<Pike repair fund, .33. 
"June 3, 1913-Pike repair, .30. 
"June 1, 1914-Pike repair, .30. 
"June 7, 1915-Pike repair, .15." 

The levy made in 1908 was made under section 31 of the then existing law 
relating to the state highway department. The levy made in 1909 contains a refer
ence to state aid and also a reference to pike repair. The levy made in 1910 was 
made for pike repair purposes and the levy made in 1911 is the only other levy con
taining any reference to the law relating to the state highway department. The 
1911 levy was made under the section authorizing a levy for the creation of the 
state and county road improvement fund and the only purpose specified in that 
section and for which the proceeds of a levy made thereunder might be used was 
the improvement· of state and county roads. Since 1911 the levies have been made 
for pike repair purposes and it is impossible to determine the section of the General 
Code under which the levies were made, as there were in existence during this 
period several sections of the General Code under which it may have been intended 
to make the levy. 

You express the view that it may have been the intention of the county com
miSSIOners to follow the sections of the Code relative to state aid improvements 
through their various amendments, repeals and re-enactments. While this may be 
true, there is nothing on the commissioners' journal in connection with the levies 
made in 1912 and subsequent years, from which such intention might be gathered. 

In addition to the inquiry contained in your first communication as to the right 
to use the fund in question in conjunction with state aid for the construction of 
intercounty highways, you inquire in your second· communication as to the right 
to use this fund for the repair of pikes in the county that do not conform to the 
requirements of the state highway department for state highways and for the pur
chase of equipment to be used in connection with such repair. You state that the 
pikes enumerated in the resolution of the county commissioners first herein referred 
to do not conform to the standard required by the state highway department but -
that they are county roads and are in a condition requiring immediate attention in 
the way of repairs. You also desire to know whether the fund in question may be 
transferred or whether it is a special levy that cannot be transferred in case it be 
determined that the same cannot be used for the repair of county roads. 

In view of the fact that beginning in 1912 the fund in question has been sus
tained and replenished by levies made for pike repair purposes and of the further 
fact that during these years the commissioners in making the levy in question made 
no reference to the state highway department or its activities, I am of the opinion 
that there can be no doubt as to the right of the county commissioners to use this 
fund for the repair of any county roads within the county. 

I desire to call your attention to the provision of section 205 of the Cass high
way law, section 1212, G. C., being one of the sections relating to road work carried 
forward by the state highway department, to the effect that the proportion of the 
cost and expense of construction, improvement, maintenance or repair payable by 
the county, township and property owners, shall be paid from any funds in the 
county treasury available for the construction, improvement, maintenance or repair 
of roads, bridges and culverts within the county and not otherwise specifically ap-



....... 

ATTORNEY -GENERAL. 185 

propriated. While the Cass highway law provides a specific levy for the purpose 
of providing a fund for the payment of the county's proportion of work carried 
forward by the state highway department, yet it seems clear that under the pro
vision of section 1212, G. C., such payment may be made not only from the fund 
produced by the specific levy provided by section 1222, G. C., but may also be made 
from any fund in the county treasury available for road construction, improvement, 
maintenance or repair not otherwise specifically appropriated. In this respect the 
ca~s highway law is not different from the statutes relating to the activities of 
the state highway department iri force prior to September 6, 1915. 

I therefore conclude, in answer to your specific questions, that the fund re
ferred to by you may be used for the purpose of repairing either the county roads 
referred to in the re,.;olution of the county commissioners, adopted December 23, 
1907, or any other cou"ty roads within the county, and for purchasing material and 
equipment for use in such repair work should the county commissioners determine 
to proceed by force account; or the fund in question may, at the option of the 
county commissioners, be used in meeting the county's proportion of the cost of 
an intercounty highway improvement carried forward under the supervision of 
the state highway department. 

This conclusion renders it unnecessary to 
transfer of funds suggested by you. 

discuss the further question of a 
Respectfully, 

Enw ARD C. TuRNER, 

e~ • ...t. .... 
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Attorney-General. 

MUNICIPAL CIVIL SERVICE COMMISSION-CONTROLS CITY SCHOOL 
DISTRICT-JANITORS OF SCHOOL BUILDINGS IN CLASSIFIED 
SERVICE-CLERKS OF BOARDS OF EDUCATION IN UNCLASSIFIED 
SERVICE. 

The chi! scl-.;ice couwnsszun of a ciiy has control and supervision of the city 
school district in which said city is located. 

Janitors of school buildin.qs are in the classified serz,ice under the provisions of 
section 486-8, subdivision b, G. C., as amended 106 0. L., 418. 

State ex rei. v. Witt, 3 0. App., 419, and may be appointed only as provided by 
the law relating to appointments in such service. 

Clerks of boards of education are in the unclassified service by vir'tue of the 
provisions of paragraph 8 of section 486-8, G. C., as amended 106 0. L., 404. 

CoLUMBUS, OHIO, February 1, 1916. 

HoN. DoN. C. PoRTER, Prosecuting Attorney, Coshocton, Ohio. 

DEAR SIR :-I have your letter of January 8, 1916, submitting the following in
quiries: 

"L The city school district embraces quite a large amount of territory 
outside of the limits of the boundary of the city of Coshocton, Ohio. 
Therefore, is the board of education under the control of the city civil 
service commission or the state civil service commission? 

"2. The city board of education having by resolution on the first day 
of the school year, 1915, employed its janitors for the term of one year at 
a salary to be paid to each of them monthly, can the board of education 
after January 1, 1916, issue their orders for the payment of said janitors 
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under their contract without the janitors first taking a civil service exam
ination? 

"3. Is the clerk of the board of education under the classhied or the 
unclassified list of employes?" 

It is provided in section 486-19, G. C., as amended 106 0. L., 413, that the 
mayor or other chief appointing authority of each city shall appoint three persons 
who shall constitute the municipal civil service commission of such city and of the 
city school district in which such cit:y is located. It is further provided in said 
section that such municipal commission shall prescribe, amend and enforce rules 
not inconsistent with the provisions of this act for the clas~ification of positions 
in the civil service of such city and city school district. It is also provided in said 
section that said municipal commission shall have and exercise all other powers 
and perform all other duties with respect to the ci\·il service of such city and city 
school district, as is prescribed and conferred upon the state civil service com
mission with respect to the civil service of the· state in the civil service Ia w of 
which said section is a part. 

By reason of the foregoing provisions of said law the municipal civil service 
commission of the city of Coshocton, Ohio, has control and supervision of all po
sitions in the civil service in the city school district named in your first inquiry. 

Referring now to your second question, the positions of the janitors named 
therein, not being specifically included in the unclassified service, are included in the 
provisions of section 486-8, subdivision (b), G. C., as amended 106 0. L., 418. This 
classification is in harmony with the opinion of the court in the case of State ex 
rei. v. Witt, 3 0. App., 419. It follows, therefore, that said janitors may be ap
pointed only as provided by the law relating to appointments in the competitive 
class. If, however, no eligible list exists they may be provisionally appointed as 
provided by section 486-14, G. C., as amended 106 0. L., 409. If they are so ap
pointed as provisionals the board of education may issue its orders for the pay
ment of their salary as provided by their contracts; otherwise they may not legally 
be paid. 

In answer to your third question I must advise that clerks of boards of edu
cation are in the unclassified service by virtue of the provisions of paragraph 8 of 
section 486-8, G. C., as amended 106 0. L., 404. 

1230. 

Respectfully, 
Eow ARD C. T~:RNER, -

Attorney-General. 

XOTICE OF SALE OF SALOOX LICENSE AS A WHOLE UPOX ORDER 
OF PROBATE COt:RT-PUBLICATIOX ACCORDIXG TO SECTIO~ 
10700, G. C. 

.\' otice of the sale of a saloon lice11se as a whole upon tlzc order of the probate 
court, under section 1261-52, G. C., 103 0. L., 231, is required to be given by pub
licatiou accordiug to the provisions of sectiou 10700, G. C. 

CoLl:~IBl'S, OHIO, February 2, 1916. 

HoN. ]oHx V. C.uiPBELL, Prosecuting Attomey, Cincilwati, Ohio. 

DEAR SIR :-I am in receipt of a request for an opinion addressed to me by ~1 r. 
Henry G. Hauck, assistant prosecuting attorney of your office, which is as follows: 
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"\Ve are writing requesting your opinion as to the meaning of section 
37 of the Ohio liquor license code, which provides 'that if a license or in
terest therein shall pass by descent or otherwise to one who cannot qualify, 
or if a survivor or relict or child or children shall not in the time pre
scribed elect to assume decedent's interest in the license or if said survivor 
or relict, etc., as the case may be, does not comply with the terms fixed by 
the court, the probate court shall order the license as a whole sold, without 
delay but after proper notice given by publication, and shall order the pro
ceeds distributed,' etc. 

"Our inquiry relates to the meaning of the phrase 'without delay but 
after proper notice given by publication.' 

"Does the publication referred to in section 37 of the act mean 'the 
fifteen days' notice hy publication of some newspaper in general circula
tion throughout the county, as prescribed in section 10700 of the General 
Code, which prescribed the terms and manner under which executors and 
administrators are authorized to sell personal property of decedents?' If 
section 10700 of the General Code governs, then every saloon or retail liquor 
license belon;sing to decedents must be sold at public auction as prescribed 
by section 10700 aforesaid. 

"If the publication referred to in section 37 is not the publication 
mentioned in section 10700, kindly give us your opinion as to what publica
tion is meant. 

"The probate court is called upon almost daily to act in the matter of 
transferring or ordering the transfer of licenses and is frequently called 
upon to sanction transfers of private sales thereof and we should there
fore respectfully urge you to hasten your opinion in the matter." 
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That part of section 37 of the license law, section 1261-52, G. C., 103 0. L., 231, 
first to be considered in answering your inquiry, is as follows: 

"Upon the death of a licensee or of any person who has an interest 
in a license, such as a partner or member of an association of persons or 
otherwise, the interest of the decedent shall be rlisposed of by the admin
istrator or the executor under the direction of the probate court without de
lay. The surviving member or partner, members or partners (or if there 
be no survivors in interest then the relict of the deceased, or if_ there be 
no relict then the child or children), paying to the said administrator or 
executor such an amount and upon such terms as the court may direct, 
shall have the right to assume the interest of said decedent providing that 
notice is given of such intention to the probate court within thirty clays 
after the death of the decedent. If a license or an interest therein shall 
pass by descent or otherwise to one who cannot qualify under the law 
as licensee, or if the survivor or relict or child or children, as the case may 
be, shall not in the time prescribed elect to assume 'aid decedent's interest 
in the license, or if said survivor or relict or child or children, as the case 
may be, does not comply with the terms fixed by the court, the probate 
court shall order the license as a whole sold, without delay but after proper 
notice given by publication, and shall order the proceeds distributed to the 
survivors in the ownership of the license, if there be such and the executor 
or administrator of the decedent, according as their interest may appear, 
providing, however, that the purchaser of the license shall be duly qualified 
under the law, and provided further that the said purchaser shall have 
filed the application required by law of an original applicant for a license. 
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"If all the conditions have been complied with, and if the applicant is 
qualified by law, the county licensing board shall, upon proper certificate 
from the probate court and without fee, transfer the license to the pur
chaser thereof for the remainder of the license year. The said purchaser 
shall have all the rights and obligations of the original licensee under said 
license." 

It will be observed that the provisions of said section 1261-52, G. C., supra, 
above quoted, relate only to licenses and interests therein and in· no way are ap
plicable to other property or rights of the decedent, either real or personal. That 
is to say, the provisions of this section do not apply to the saloon itself, the fixtures, 
stock in trade or other property of the decedent, whether personal or real or other
wise, and all such other property of the decedent must be disposed of and dis
tributed according to the general statutory provisions governing the administration 
and disposition of the estates of deceased persons. 

The inquiry submitted assumes the existence of all the conditions precedent, 
necessary to the authority of the probate court to order the license to be sold as a 
whole and inquiry is made as to what constitutes "proper notice given by publica
tion" as required in that part of section 1261-52, G. C., above quoted. 

There is not to be found in the license law specific provision as to the time 
and manner of such publication. It is further provided by said section 1261-52, 
103 0. L., 232, however, that: 

"In all cases the court shall, before ordering a sale or an assumption 
of a license, appoint three appraisers to appraise said license and the in
terest of the licensee therein, which said appraisers shall be sworn to· ap
praise said interest according to its true value. Any creditor of the de
ceased or of the owner of the license shall have all rights with reference 
to the appraisement or sale a11d the distribution of the assets as any creditor 
has with reference to any personal property left by any decedent. No 
license shall be sold or assumed for a sum less than two-thirds of the ap
praisement. \Vhen the articles of partnership in force at the death of a 
partner, or when the will of a deceased licensee or co-licensee provides for 
a different mode of settlement of the deceased person's interest from that 
provided for herein or dispenses with appraisement and sale, or either, 
then the interest of the deceased shall be settled in accordance with said 
articles of said will, and appraisement or sale may be dispensed with pro
viding the disposition is otherwise in accordance with law. · 

"So far as applicable, and so far as is not inconsistent herewith, the 
laws of Ohio concerning the disposition of the personal estate of a deceased 
person shall be applied." 

Since it is not otherwise specifically provided as to the manner of publication 
of the notice of sale of a saloon license, I see no inconsistency as between the pro
visions of the statutes for such sale here under consideration and the laws con
cerning the disposition of the personal estate of deceased persons. The statute 
governing the sale of personal property of deceased persons is found, as pointed 
out in the inquiry submitted, in section 10700, G. C., which provides in part as 
follows: 

"The sale of personal property shall be made at public auction after 
at least fifteen days' notice has been given in some newspaper in general 
circulation throughout the county, or by advertisement set up in at least 
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five public places in the county where such sale is to take place, though 
for good cause the court may extend the time for sale." 

189 

It will be noted that the notice _required to be given in the matter under con
sideration is limited by section 1261-52, G. C., supra, to notice by publication. 

I am, therefore, of the opinion that where a saloon license is ordered to 
be sold as a whole by the probate court, notice of such sale shoulft be made by 

' publication according to the provisions of section 10700, G. C. 

1231. 

Respectfully, 
Eow ARU C. TuRNER, 

Attorney-General. 

APPROVAL OF TRANSCRIPT, BOND ISSUE BY CITY OF 
1IIDDLETOWN, OHIO. 

CoLUMBUS, OHIO, February 2, 1916. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-RE: Bonds of the city of Middletown, Ohio, in the 
sum of $9,703.10, issued in auticipation of the collection of special assess
ments for the improvement of both sides of Sycamore street from Armco 
avenue to the south corporation line of l\liddletown, both sides of Michigan 
avenue from \Yalnut street to Yankee road, both sides of Bellemonte ave
nue from Third street to Xorth street, and the south side of Armco avenue 
from Garfield avenue to \Valnut street, by the constructiou of cement side
walks, curbs and gutters, being twenty bonds,-ten of which are in the 
denomination uf $500 each, and ten in the denomination of $413.70 each, 
bearing interest at the rate of five percentum per annum, and falling due 
two each year beginning January 1, 1917, and ending January 1, 1926. 

I have examined the transcript of the proceedings of the commissioners and 
other officers of the city of l\Iiddletown relative to the issuance of said bonds; 
also the bond and coupon form attached thereto, and I find the same regular and 
in conformity with the provisions of the city charter of l\Iiddletown and with the 
provisions of the General Code of Ohio. 

I am, therefore, of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and delivered, will constitute valid ami 
binding obligations of said city of l\Iiddletown. 

Respectfully. 
Eow.\RD C. Tt'RSER, 

.-1 ttonre:;-General. 
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STA.TE BO.\Im OF E:\IB.\DIIXG EX.\:JIIXERS-F.\ILL'RE TO P.\.Y RE
XE\\".\L FEE IX SPECIFIED TI:JIE-SECTIOX 1343. <i. C., COX
STRL'ED. 

Cj>on rcaij>t of j>roj>cr fcc therefor. ajtcr the date fixed l>y the Ohio State 
lloard of Embalming F.xamiucrs for the f>a_\'111£'1/t of same, said board should issue 
a renc1,•a/ of license. zt11lcss the j,zilurc to j>ay said fee ,,·ithiu the f>rcscribcd time 
1,·as due to a <.-ilful iutn1t to do/ate the /m,•. 

Cmx~rBl'S, OHIO, February 2, 1916. 

The Ohio State Board of Embalminy Exa111iucrs, Columbus, Ohio. 

GnnLE:IIEX :-Your letter of January 13, 1916. asking my opinion received 
and is as follows : 

"It has been the custom of the statf" hoard of embalming examiners to 
require renewals of embalmers' licenses on or before January 1st of each 
year. and each and every year there are several of the embalmers who fail 
to renew by the payment of the $1.00 fee pro,·idcd hy statute within the 
time specitled, and the question arises as to whether or not our board may 
after January 1st. accept the $1.00 fee and thus renew the license for the 
current year. 

"On :Jlarch 4, 1909, Hon. C. G. Denman rendered an opinion (see 
attorney-general's report for that year. page 404). wherein he -construed 
section 1343. and helcl that upon failure of a license embalmer to pay the 
sum of $1.00 annually for the renewal of his license on or before the date 
fixed by the hoard, it is not within the power of the hoard to restore the 
license after such failure except by examination. 

"On August 12, 1911, Hon. Timothy S. !logan, then attorney-general, 
affirmed the opinion of :JJ r. Denman (see attorney-general's report for 
1911, page 902). 

"On :JJ arch 21, 1912. in a letter to the then secretary of our hoard, 
:\Jr. Hogan reached the condusir.n in regard to certain parties, that our 
hoard would he fully authorized to issue a renewal of license in the cases 
mentioned without examination, since there was no attempt on the part of 
any of the parties to wilfully violate the laws or the rules as estahlished 
by the board. 

"It is became of the said letter that I ask your opinion." 

.\!so your lettt:r of January 25. 191(,, enclosing a copy of a renewal card 
issued hv vrmr hoaril for tht: year 1916. and which you state is a replica of the 
cards used hy the hoan\ for a numher nf years. Saicl rare\ i' in thl' following form: 

"Xo. 

"The Ohio State Board 
Embalming Examiners. 

Class. 

''This certifies thaL------------------------------------------------------

paicl one dollar for the REXE\\'.\L OF _____________________________ _ 

E:\IB.\L:JIER'S LICEXSE for the year ending Dec. 31, 1916. 
"ATTEST: H. H. Shaw, 

"Columbus, Ohio, Jan. I. 1916. Secretary." 
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Section 1343, G. C., proddes as follows: 

"lf the state board of embalming examiners finds that the applicant 
possesses a good moral character, and has passed a satisfactory examina
tion in such subjects, it shall register such applicant as a duly licensed 
embalmer. The license shall be signed by the president and secretary of 
the hoard and attested hy 'its seal. The person to whom a license is issued 
shall register it with the board of health of the city, village or township in 
which he proposes to practice. I le shall also display such license in a con
spicuous place in his office, and annually thereafter un or bdore the date 
fixed by the state board, pay to the secretary thereon one dollar for its 
renewal." 
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An examination of the records of your board shows that at the first meeting 
of the state board of embalming examiners held July 7, 1902, the following reso
lution was adopted: 

"It was moved hy \\'. l.I. Bateman that all licenses issued herein upon 
affidavit or by examination, do expire on the 31st day of December of 
each ensuing year after 1902. Adopted." 

A.s stated by you, Hon. C. G. Denman, then attorney-general, construed the 
provisions of section 1343 supra. in an opinion dated l.Iarch 4, 1909, and held the 
same mandatory, and that the board had no authority to renew a license after the 
date fixed by the board therefor. Said opinion was concurred in by my predecessor, 
Hon. T. S. Hogan, in an opinion dated August 12, 1911, cited by you in your letter. 

The aboYe opinions, however, were moditied by l.Ir. Hogan in a letter to the 
secretary of your board, dated l.larch 21. 1912, to which you call attention, in which 
l.Ir. Hogan considered certain specific cases submitted by your board. in which 
renewals had not been consummated in the ;,pecified time.. The following is quoted 
from the letter: 

"Feeling as T clo that the granting of a renewal of license to the 
above named parties would nut in any way he detrimental to public interest 
or harm any one in so doing, and feeling further that the rule as laid 
clown by my predecessor, l.I r. Denman, is somewhat drastic, in its opera
tion, I desire to say that in my opinion your hoard would be fully author
ized to issue a renewal of license in the abO\·e mentioned cases as it would 
appear from an examination of the facts, that there is no attempt on the 
part of either of the parties to wilfully violate the laws or the rules as 
established by your board." 

\Vhile section 1343, supra, authorizes the hoard to fix the date for renewals, 
which authority has been exerciser! hy the board. as above set out, and while such 
fact has been conveyed to the licensees hy the renewal cards issued to them each 
year, as above set out, said cards stating that the licenses will expire on the 31st 
of the following December, yet in view of the fad that the' legislature has seen 
lit to place in the hoard >-Ol11C' disnetion in rletcrmining the date for renewal;;, I 
am of the opinion that the language used hy l-1 r. Hogan in the letter ahm·e 
quoted, is pr(lperly applicable to the general question submitted hy you, and that 
it was not the intention of the legislature that another examination should he 
required where the renewal fee was not paid at the time tixcd by the hoard in cases 
which came within the rule there laid down. 
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Specifically answering your question, therefore, I am of the opmton that your 
board should issue a renewal of license upon receipt of the fee therefor after the 
date fixed by the board, unless the board tinds as a matter of fact that the failure 
to pay the fee within the prescribed time was due to a wilful intent to violate the 
law. 

1233. 

Respectfully, 
· Enw ARD C. Tt:RNER, 

Attorney-General. 

:\IUNICIPAL CORPORATIOX-OFFICIAL ROXDS OF :\IUXICIPAL OFFI
CERS :\fADE PAYABLE TO MUXICIPALITY ARE XOT IXVALID
::\IAY BE :\lADE PAYABLE TO STATE OF OHIO. 

0 fficial bonds of municipal officers made payable to the mwzicipality are not 
thereby rendered invalid, either as to the claim of the public or of a pri·z:ate person 
injured by reason of a breach thereof by the officer giving the same. 

CoLt:~!Bt:S, OHIO, February 3, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Sometime ago I received from you the communication herein
after set forth, which has not been answered sooner because of my inability to 
get any authoritative report of the case to which you refer. It was not until very 
recently that I secured the transcript hereinafter mentioned. Your communication 
is as follows: 

"Several years ago a damage suit was filed against the marshal of the 
village of Convoy, Van \Vert county, Ohio. The common pleas court of 
said county held that all bonds of municipal officers should be made to the 
state of Ohio, as provided in section 6 of the General Code, and that the 
sureties on the bond of said marshal were not liable on said bond, for the 
reason that it was made payable to the village of Convoy. \Ve find no 
provlston in the municipal code that specifically provides that bonds of 
municipal officials shall be made payable to the city, or the village, as· the 
case may be, but Ellis' :\Iunicipal Code, and other municipal authorities, 
in their form of official bonds, state that the same is payable to the city 
or the village. 

"If the decision of the common pleas court of \'an \Vert county is the 
law in the case, it is vastly important that the prevailing practice he cor
rected. Therefore, we ask your written opinion as to whether such bonds 
should be made payable to the state of Ohio for the use of the city or 
village, or is it sufficient that the same be made payable to the city of 
-----------------------· or village of_ _____________________ ? In other 
words, do you concur in the opinion of the common pleas court of Van 
\Vert county?" 

The case to which you refer is the unreported case of John Kienzel v. Charles 
Ingmire, as marshal, etc., et al., heard in the common pleas court of Van \Vert 
county sometime during the year 1904. I have only been able to secure from the 
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stenographer, who was present at the trial thereof, a partial transcript of the 
opinion of the court and of the further proceedings in the case which are, of 
course. subject to the infirmity of not being officially apprond a, the judge who 
heard the case died several years ago. 

It appears from the transcript that a :,uit was instituted hy the plaintiff against 
the defendants upon the official bond of the defendant Ingmire, as marshal of 
the village of Cum·oy, fnr an alleged malicious prosecution and false imprisonment. 
lt appears further from the tramcript that the official bond, upon which said action 
was predicated, when offered was nut admitted in evidence by the court. It does 
not appear clearly from the opinion of the court in this connection upon what 
ground said b?nd was excluded. The court in said tran;;cript is quoted as saying: 

"I think it has always been the law of Ohio that where an official bond 
is required, and the statute is silent as to the payee of the bond, the bond 
must be gin~n to the state of Ohio, and wht;n the state is thus made payee 
all persons within the state may avail themselves of its benefits if there is 
a breach of its condition." 

But again in ruling upon the competency of said bond the court is quoted as 
saying: 

"It does not appear that any ordinance was ever enacted in that village 
prescribing the amount of the bond to be given by the marshal of that 
village, and until they do that and until the mayor accepts the bond, then 
there is no bond. It is possible the omission to accept it might not invali
date the bond, but a failure to pass an ordinance prescribing the amount 
of the bonrl would surely not permit a bond to he given in the absence 
of such ordinance and bind the obligors of "the bond. So I think before 
the bond is admissible it must first he made to appear that the village 
passed such an ordinance, and that the bond complied with that ordinance." 

\\'hile it appears that the bond in this case was made payable to the village 
of Convoy, in view of the foregoing remarks of the court, I am not satisfied to 
accept as official the claim made that the sureties nn said bond were released 
because it was made payable to the municipality. Upon the refusal of the court to 
admit the bond in eddence there was nothing before the court upon which the 
action coulrl proceed against the sureties. Their clismissal then was the inevitable 
result of the ruling out of the bond. If, however, the fact that this bond named 
said municipality as the obligee contributed to the conclusion the court reached in 
holding the bonrl was not operative, I am not willing to accept said conclusion as 
the law. If this fact induced the court to holcl that the bond was not valid and 
hinrling against the sureties, such result must ha\·e ])('en rt·achecl by reason of the 
provisions of section 6 of the General Code, \vhich are as follows: 

".\ hnncl payable to tht· state of Ohio, or other payee as may be rli
rected hy law reciting the election or appointment of a person to an office 
or public trust under or in pursuance of the constitution or laws, and con
ditionecl for the faithful p~rformance, hy such person, of the duties of the 
office or tru:,t, shall be sufficient, notwithstancling an) special provision made 
by law for the condition of such bond." 

This section may have been construed as exclusive in that it provides that 
a bond payable to the state of Ohio, when no other payee is directed by law, and 

7-Vol. 1-A. G. 
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which recites the election or appointment of a person to an office of public trust, 
shall be sufficient. I cannot construe this section as having that effect. I do not 
think that it goes to the extent of invalidating official bonds not payable to the state 
of Ohio when no other payee is directed by law. \Yhile it is true that the statutes 
do not direct the official bonds of municipal officers to be made payable either to 
the municipality or to the state of Ohio, and that therefore they may properly be 
made payable to the state under the foregoing provisions of said section, yet I am 
not ready to admit that in the event they are made payable to the municipality 
they are thereby rendered invalid. 

In the case of Barret v. Reed, 2 0., 409, the validity of an official bond of a 
constable who was defendant in an action for false imprisonment was under 
consideration by the court. In that case the defendant was seeking to justify his 
acts as an officer, and to show that he had duly qualified for such official position. 
The sufficiency of his bond was questioned because it was made payable to the 
trustees of the township in which he was elected, whereas the statute at that time 
required said bond to be· made payable to the township treasurer and not to the 
trustees. In commenting upon this question the court said: 

"Why is such bond void? Can any other reason be assigned than that 
it is not according to the letter of the statute? There is nothing upon the 
face of it which is illegal. * * * The sole object is to secure, on the 
part of one of the obligors, the performance of duties, which, if no bond 
had been required, he would have been bound to perform. Suppose there 
had been no bond required by law, would this bond have been void? I 
apprehend not, and it appears to me that the single circumstance that it is 
required by the statute, that a bond should be made payable to a different 
obligee, is not sufficient to destroy the obligatory effects. Upon the whole, 
I come to the conclusion that the bond, if not good under the statute, is 
good at common law, and that any person who should be injured in conse
quence of the neglect of the officer to discharge any duty appertaining to 
his official station, might obtain redress by suit upon it." 

The general rule is well stated in Ramsey v. People, 90 Am. St., 197, note 
I, as follows: 

"A mistake in the name of the obligee in an official bond does not 
vitiate it. For example, a bond given to the state instead of to the county 
as required by statute, or to the county commissioners instead of to the 
state, or to the township trustees instead of to the township treasurer, 
or to the selectment of the town instead of to the town, will be upheld 
as a common law undertaking, if not as a statutory bond." 

Many authorities are cited in support of the foregoing rule, including the Ohio 
case of Barret v. Reed, supra. 

The modern tendency of judicial opinion seems to lean to the "theory that 
in all official bonds and bonds affecting the public generally, the obligee named is 
a trustee who stands for any and all persons who may be affected by a breach 
of the conditions of said bond, and when an injury results from a breach of a 
bond the party injured may maintain an action upon the bond to redress his wrongs. 
Such proceedings are covered by statutes in many states. In this state we have 
section 11242, G. C., which provides: 

"When a person forfeits his bond, or renders his sureties liable there
on, a person injured thereby, or who is entitled to the benefit of the se-
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curity, may bring an action thereon, in his own name, against the person 
and his sureties, to recover the amount to which he is entitled by reason 
of the delinquency, which action may be prosecuted on a certified copy of 
the bond; and a judgment for one delinquency shall not preclude the same 
or another p<'rson from bringing an action on the instrument for another 
delinquency.'' 

196 

Under tht' provisions of this ;o;ection an action may be predicated upon an 
official bond in behalf of any individual injured by reason of any breach of the 
conditions of said bond committed by the principal thereof. 

I am therefore of the opinion that official bonds of municipal officers made 
payable to the municipality, are nut ill\'alid, either as to any claim the public may 
have thereon or as to any claim of private persons who may be injured by reason 
of a breach thereof by the officer giving the same. 

1234. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney-General. 

SALE OF CAXAL LM\DS-PURCHASER REQUIRED TO MAKE CERTAIN 
CHAXGES IX ADJOI:--JIXG LAND RET.\IXED BY STATE-NOTICE 
SHOULD CONTAI:"-J CONDJTIOI\S. 

Where la11ds arc to be sold u11der section 13971, appendix to General Code, 
a11d the purchaser is to be required to mala certai11 cha11ges in the adjoining land 
retained by the state. llOt·icc of such collditiolls should be i11cluded in the notice of 
sale required to be published._ 

CoLUMBUS, 0Hro, February 4, 1916. 

HoN. FRA:\K R. F.\l"\"f.R. Superinte11de11t of Public Works, Columbus, Ohio. 

DE~R SIR :-T have your communication of February 2, 1916, which reads as 
follows: 

"On December 20, 1915, you rendered to me an opm1on No. 1113, in 
which you advised me that a sale of Ohio canal lands in the vicinity of 
The B. F. Goodrich Company's plant at Akron, should not be made with
out reserving a 75-foot strip of land for the state. The B. F. Goodrich 
Company is desirous of being given an opportunity to bid at public sale 
on so much of the land at that point, a~ may properly be sold under your 
ruling referred to abm·e. The land in question which this company desires 
to purchase, is worth more than $500. and must, therefore, be sold at public 
sale. This land cannot he leased so as to yield 6% on the valuation thereof, 
ami is not required in any way for the use. maintenance and operation of 
the canal. • 

"I am of the opinion that the same should he offered for sale, and The 
B. F. Goodrich Company is willing, in case it is the successful bidder, 
to do all dredging ami other work required in making necessary changes 
in the canal embankment, and is also willing to construct cement retaining 
walls on both sides of the canal where the same are not already in exist
ence. The company is willing to do this work in addition to paying the 
state the amount of its hid. Inasmuch as all bidders should be placed upon 
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the same terms, I desire to inquire whether notice of these conditions 
should be embodied in the legal advertisement of the sale, and if so, would 
suggest that you suggest the proper language to be used in setting forth 
such conditions." 

In the opinion referred to by you, my conclusion upon the matter therein 
discussed was expressed in the following language: 

"You are authorized by the provisions of section 412, G. C., to narrow 
the towing path embankment between Cedar street and Bartges street by 
the use of concrete retaining walls, and to eliminate, by the construction 
of a new berme bank, so much of the basin to the west of the plant of The 
B. F. Goodrich Company as is not needed for canal purposes, and that 
when this narrowing process is completed a part of the land not occupied 
by the canal and its embankments may, under certain conditions, be sold, 
but that in making such sale of land you should, under no circumstances, 
reduce the width of the state's property below its narrowest width at any 
adjacent point. In other words, in making a sale of any lands not occupied 
by the canal or its embankments, after such embankments have been re
constructed and narrowed, you should reserve for the state a strip of land 
between Cedar street and Bartges street, not less than 75 feet in width, 
that being the approximate width of the state's property at Bartges street 
at the present time." 

It is now proposed to sell the land which may properly be sold and to require 
the purchaser, as a part of the consideration paid by him to make the changes 
which you would be authorized to make under section 412, G. C. I see no objection 
to this procedure, but it can properly he carried forward only by including in the 
legal advertisement made under section 13971 of the appendix to the General Code 
of Ohio, a full and complete statement of the conditions under which the land is 
offered for sale. I understand that these conditions are that the purchaser shall, 
at his own expense, do all dredging and other work, required in making necessary 
changes in the embankments, and that this work shall be so clone as to leave a 
channel not less than 40 feet wide at the top water line, and 6 feet deep below 
the water line. A further condition is that the purchaser shall construct at his own 
expense a concrete retaining wall on the east side of the canal from the end of 
the existing retaining wall to the north line of Bartges street, and a concrete re
taining wall along the entire west water line of the canal. All of the work referred 
to above is to be done under your supervision and in accordance with plans and 
specifications either prescribed or approved by you. 

I therefore suggest that the following language be incorporated in the legal 
advertisement: 

The purchaser of said parcel of real estate, in addition to paying to 
the state of Ohio the purchase price thereof, will be required to do, at 
his cost and expense, all dredging and other work required in making such 
changes in the location of the embankments of the Ohio canal between 
the southerly line produced of Cedar street and the northerly line of 
Bartges street, as may in the judgment of the superintendent of public 
works be rendered necessary by the sale of the lands herein described. 
Said dredging and other work shall be done under the supervision, control 
and inspection of the superintendent of public works of Ohio, and at such 
time and along and upon such line as he shall direct, and shall be so done 
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as to produce upon the state's property between said lines a channel not 
less than forty feet wide at the top water line and not less than six feet 
deep below the water line. The purchaser of said parcel of real estate 
will also be required to construct, at his cost and expense, within such 
time as may be directed by the superintendent of public works of Ohio, 
on such line and in accordance with such plans and specifications as may 
be prescribed or approved by said superintendent, and under the super
vision, control and inspection of said superintendent, a suitable concrete 
retaining wall from the southerly end of the existing concrete retaining 
wall on the east water line of the Ohio canal at lock one thereof, to the 
north line of Bartges street, and also under the same conditions a suitable 
concrete retaining wall along the entire west water line of said Ohio 
canal between the southerly line produced of Cedar street and the northerly 
line of Bartges street. The above conditions will be incorporated in the 
deed to the purchaser. Respectfully, 

1235. 

EDw.\RD C. TuRNER, 
Attorney-General. 
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COUXTY AUDITOR-CERTIFICATE AS TO CERTAI)J SPECIAL ASSESS
ME~TS-ASSESSMENT COLLECTIBLE WITHOUT INTEREST. 

Under the facts as submitted, a certificate to the county auditor of Medina 
county as to certain special assessments is sufficient, but 110 effort should be made 
to collect interest on the assessments in question. 

CoLUMBUS, OHio, February 4, 1916. 

HaN. A. B. UNDERWOOD, Prosecuting Attorney, Medina, Ohio. 

DEAR SIR :-On December 21, 1915, you addressed to me the following com
munication : 

"I enclose herewith a certification, made under sections 1178-1231, 
G. C., inclusive, and sent by township trustees to the county auditor. 

"The road upon which these assessments were made was built in the 
latter part of 1914, and the assessments were made prior to the passage 
of the Cass highway bill. Through negligence or mistake, no effort was 
made to collect said assessments until recently. I now understand that 
the other abutting owners have voluntarily paid their shares to the town
ship trustees, leaving only two delinquents, as in said certification named. 
I also understand that the state highway department has ruled that it is 
not yet too late to collect these assessments in the manner provided by law. 

"I wish to ask, therefore, first, whether or not in your opinion, the 
enclosed certitlcation is sufficient under the law, and secondly, whether or 
not interest may be charged against these delinquents." 

The instrument referred to by you as a certification reads as follows: 

"CERTIFICA TIOX 

"To the Auditor of Medina County, Ohio:-

"In the matter of assessing the abutting property owners for benefits 
accruing to their respective lands, by virtue of the improvement of the 
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Medina county state highway 'D' and 'E,' known as the \Vadsworth
\Yooster road, in \Vadsworth township, under petition X o. 548. \\' e, the 
duly appointed, elected, qualified and acting trustees of \\' adsworth town
ship, ~!edina county, Ohio. acting under authority of the laws of Ohio, and 
sections 1178 to 1231 inclusive, of the General Code of Ohio, do hereby 
certify that, Seth ]. Swain has been assessed three hundred and ten and 
1-100 dollars ($310.01) for 2126.2 feet frontage of 200 acres of land 
owned by him on said improvement in tract 8, lots 4 and 5 of \\'adsworth 
township, and that Jacob Stall has been assessed three hundred and sennty
eight dollars and ninety-five cents ($378.95) for 2476.8 feet frontage of 
130 acres of land owned by him on said improvement in tract 9, lots 8, IS 
and 28 of \Vadsworth township. \\' e, as township trustees, hereby advising 
that said sums, together with interest on each sum respectively from 
October 5, 1914, be placed on the tax duplicate against said lands in 4 
semi-annual payments. 

"(Signed) THE BOARD OF TO\VXSHTP TRUSTEES, WADS-
WORTH TOWXSHIP. ~IEDIXA COUXTY, OHIO. 

"Attest: ]. B. Hilliard, Clerk" 

"J. S. Lucas, 
"R. A. Auble, 
"A. 1I. Baughman. 

In response to my request for additional information, you advised me under 
date of January 13, 1916, as follows: 

"I am forwarding herewith additional information, requested hy you, 
in re. certification of special assessments on the :\[edina county state 
highway 'D' and 'E,' known as the \\'adsworth-\Vooster road. 1 will take 
your questions up in order. 

"1. \Vas the cost of the inter-county highway improvement in ques
tion chargeable against the county, township and abutting property owners 
met from the proceeds of a bond issue, or was the same paid from the 
current levies of the county and township? 

"Ans. In the county, it was met from the current levies. In the town
ship, it was met from the proceeds of two bond issues. The township 
issued its voucher in favor of the county auditor, on October 5, 1914, for 
one-fourth of the cost and expense of such improvement. The township's 
share thereof, viz. 15%, had been raised by the sale of $6,000.00 worth of 
bonds in January, 1913. The abutting property owners' share, viz. 10%, not 
yet having been paid in, was taken from a funrl for general road purposes 
raised in 1909, by the sale of $35,000.00 worth of bonds. A short time after 
October 5, 1914, the abutting property owners paid their assessments into 
the township, leaving hut two dclin(]U{'llts, viz., Seth ]. Swain and Jacob 
Stall, as in said certification named, and it is against these two men that 
interest is sought to he charged from October 5, 1914, that being the date 
when the township paid the abutting property owners' share. 

"2. \Vas any item of interest included in the aggregate cost of the 
improvement as originally computed, or, in other words, is any item of 
interest included in the amounts assessed and, if so, what was the nature 
of that item? 

"Ans. The state highway commissioner computes the aggregate cost 
and apportions same to state, county, township and abutting owners, as 
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per inclosed sheet marked exhibit 1. I am of the opmwn, as are also the 
county and township officials, that no item of interest is included in the 
amounts assessed against the different political divisions. I think perhaps 
that the state highway commissioner could better answer this question. 
I can say this much, that no item of interest was included in the town
ship's apportionment against the abutting land owners of said improvement. 

"3. Are the descriptions of the two tracts of land as found in the 
certitication the same descriptions appearing on the tax duplicate and, if 
not, how are the two tracts described on the tax duplicate? 

"Ans. The descriptions are in main part identical with the exception, 
perhaps, that the lots arc more particularly described on the tax duplicate. 
The entry there is about as follows: 

"The Valuation 
"Name Tract Lot Part Acres Land Bldgs. 

"Stall, Jacob 9 8 s. W. Part_ __________ 10 920 1620 
9 15 Whole --------------- so 3770 
9 28 Whole --------------- 42 3180 

''Swain, Seth]. 8 4 Whole --------------·- 166.70 12970 2500 
8 4 Mid \V. Side __________ 4 310 
8 5 ~. E. Part_ ___________ 13.82 1070 " 

Sections 1208 and 1210 of the General Code, now repealed, contained the only 
statutory provisions relating to the assessments now under discussion. The· right 
to make the assessments under the repealed sections is preserved by the saving 
provisions of the Cass highway law. Section 1208, G. C., contained the following 
provision: 

"The township trustees shall apportion the amount to be paid by the 
owners of the abutting property accorcling to the benefits accruing to the 
owners of land so located. .At least ten days' notice of the time and place 
of making such apportionment shall be given to the persons affected 
thereby, and an opportunity given them to be heard in the manner provided 
by law for the assessment of the cost and expense of establishing town
ship ditches. If the improvement lies in two or more townships, the amount 
to be paid by each shall be apportioned according to the number of lineal 
feet of the improvement lying in each township." 

Section 1210, G. C., contains the following provision : 

"The township trustees shall certify the assessment to the county audi
tor, who shall place it upon the tax duplicate against the property bene
fited. The county treasurer shall collect such assessments in the manner 
as other taxes are collected, and in such payments as may be approved 
by the county auditor." 

It appears from your second communication that Swain is the owner of 184.52 
acres. and Stall the owner of 102 acres. while the certificate refers to Swain as 
the owner of 2(X) acres, and Stall as the owner of 130 acres. I do not regard this 
as material, however, if as appears from your communication. the description 
containecl in the certificate is !'uch as to enable the county auclitor to identify with 
certainty the lands sought to he charged. for the reason that the assessments are 
based on benefits and not on acreage. For the same reason I do not regard it as 
material that the certificate refers to Swain as owning 2126.2 feet frontage, while 
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if the statement from the state highway department attached to your second com
munication is correct, he owns but 2026.2 feet. Assuming that the descriptions of 
the real estate contained in the certificate are such that the auditor can identify 
with certainty the lands sought to be charged, I advise you that the certificate 
submitted by you is sufficient. 

In connection with the second branch of your inquiry, it should first be ob
served that the statute does not expressly confer any authority on the trustees or 
auditor in reference to the inclusion of interest. Your communication also dis
closes an irregularity in the proceedings which, while in no way affecting the 
validity of the assessments, has a substantial bearing on the matter now under 
discussion. The law under which this road was improved provided that where it 
was necessary to: issue bonds in anticipation of special assessments, the same should 
be issued by the county commissioners. See section 1223, G. C., as that section 
stood prior to the going into effect of the Cass highway law. In the case now 
under discussion, instead of resorting to a bond issue under the proper section, the 
amount to be specially assessed was paid in the first instance from a fund created 
by a township bond issue, the bonds being issued several years before the improve
ment in question was constructed. In view of the foregoing, I am of the opinion 
that no effort should be made to collect interest upon the assessments in question, 
and that the auditor should disregard the request in the certificate that interest be 
colleced. 

The assessment resolution and other proceedings of the township trustees are 
not before me and no opinion is, therefore, expressed as to their regularity. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney-General. 
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1236. 

CIVIL SERVICE-IXTERPRETATIO:N PARAGRAPH 8, SECTION 486-8, G. 
C.-PERSOXS WHO CLAI:\1 EXE?IIPTIOXS AS "ASSIST AXTS"
WHERE THERE IS XO 1IUXICIPAL CIVIL SERVICE CQ:I.DIISSIOX 
-FAILURE OF 11A YOR TO APPOIXT SUCH CO:\DIISSIOX IX SIXTY 
DAYS-STATE CO:\DUSSIOX MAY APPOIXT-FOR PER:\IA:NENT 
APPOI:NT:MEXTS, ELIGIBLE LIST ~lUST COXTAIK THREE :\AMES. 

1. The term "assistant'' as used in paragraph 8 of section 486-8, G. C., as 
amended 106 0. L., 405, may i11clude any officer or employe, regardless of his 
title, who aids and assists his principal i1z the discharge and performancr of duties 
which are of a confidential and fiduciary character, aud whiclz invoh:e the responsi
bility of said principal. 

2. When prior to Ja11uarJ,• 1, 1916, 110 mzmicipal ci·vil seruice commission has 
bee11 appointed by the nza:yor or the state. civil service commission, the mayor whose 
term begins on said date may ha'Zie sixty daJ,'S from said date ·withi1z 1.i.:hich to 
appoint said commission. Should said last 1UJII!ed mayor fail to appoint a municipal 
commission within said sixty days the state civil service commission may make such 
appointment as provided in paragraph 2 of section 486-19, G. C., as amended 106 
0. L., 414. When the appointment of said muuicipal civil service comm,ission has 
been made by said maJ,'Or or by the state civil serz1"ce commission, the mayor who 
has been suspended the chief of police since said first day of J auuary, 1916, shall cer
tify such fact together with the cause of suspension to said municipal civil service 
commission so appointed. Until said commission is appointed and such certification 
made, said chief of police so suspeuded is without any remedy. The provisions of 
the law as to the time within which such certification must be made, and said charges 
heard by said municipal civil service commission, do not become operative until 
such commission is appointed. 

3. Permanent appointments in the competitive class under the Clivi/ service law 
may not be made from an eligible list of fewer than three names. If an appoint
ment is made from a11 eligible list containing less than three uames, a full list of 
three names should be furnished the appointing authority from which another 
appointment may be made. 

CoLl:.!IIBCS, 0Hro, February 4, 1916. 

The State Civil Service Commission, Columbus, Ohio. 

GENTLEMEN :-1 have your letter of January 7, 1916, as follows: 

"We have had requests from various departments and county officials 
for the exemption of persons under paragraph 8 of section 486-8 of the 
civil service law. Such exemptions are being claimed as 'assistants.' Per
sons so claimed exempt appear under various titles on the pay roll. In one 
instance, a probation officer has been claimed exempt from the classified 
service as an 'assistant.' \\.ill you kindly render us an opinion as to the 
meaning and the proper application of the word 'assistants,' appearing in 
paragraph 8 of section 486-8 of the new law? Can a position of any title 
be exempted under this head? 

"'Our attention has been called to the case of the dismissal of the chief 
of police of the city of Defiance, who has been discharged by the incoming 
mayor. It appears that he was appointed from an eligible list in 1903, and 
has served continuously until January 1, 1916. The former mayor, whose 
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term expired on Jan~ry 1st, failed to appoint a civil service commission 
as provided by the civil service law. In the meantime, the discharged chief 
of police has no civil sen·ice commission to which he may appeal his case. 
Under such circumstances, what should be the attitude of the state civil 
sen·ice comm1ss10n? Should this commission appoint a municipal civil 
service commission at once, or should it allow the new mayor sixty days 
within which to make such appointment? During .this time, what action 
should the chief of police take in regard to the appeal of his case? Can 
he appeal to the common pleas court, or is it the duty of the state com
mission to appoint a municipal commission at once, with which he may 
file his appeal? 

"A question has also arisen in regard to certification made to positions 
formerly occupied by non-competitives. This commission has, in one or 
two cases where we had only one eligible in a district, certitied to the 
industrial commission the name of one person from an eligible list along 
with the name of the non-competitive incumbent of the position. In one 
case the non-competitive incumbent has been permanently appointed after 
such certification. Is an appointment made in this way valid? 

"In the case of certification made in response to an ordinary request, 
can appointments be legally made from a list of Jess than three persons 
certified?" 

Paragraph 8 of section 486-8, G. C., 106 0. L., 405, under which your first 
inquiry is submitted, provides: 

"Three secretaries, assistants or clerks, and one personal stenographer 
for each of the elective state officers; and two secretaries, assistant or 
clerks, and one personal stenographer for other elective officers and each 
of the principal appointive executive officers, boards or commissions, except 
civil service commissions, authorized hy law to appoint such secretary, 
assistant or clerk and stenographer." 

It must be observed in the first place that the term "assistant," as used in 
this statute, cannot be limited to those persons who are so named and denomi
nated by statutory law because such persons are practically all excepted under 
other provisions of said section 486-8. Obviously, therefore, the legislature intended 
it to apply in a more general way, but to give you a definition that would furnish 
a test in every instance would be an impossibility. This is so because in a certain 
sense and to some extent all subordinate officers are assistants of their principals. 
As is very pertinently observed in the case of State v. Longfellow, 69 S. \\'., 596: 

"The word assistant is susceptible of a considerable variety of mean
ings to be made detinite in each case by the aid of the contt·xt, the circum
stances and other recognized materials of interpretation." 

In view of these considerations I am of the opinion that the term as used in 
this statute must be interpreted so as to harmonize with the general spirit and 
purpose of the civil service law as well as the general character of those positions 
which, by other provisions of the law, are exempted and excepted from the 
classified service. If we so construe this term it then must be held to mean some
thing more than a person ,\·ho aids or assists his principal. It must be one who 
not only aids and assists his principal, but whose relation to his principal, because 
of the duties of his position, is one of a confidential or fiduciary character. In 
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other words, the position of assistant as here contemplated means a position of 
trust and confidence, the duties of which involve, to some extent at least, the 
responsibility of the principal. vVhen the~e qualifications are added to the ordinary 
acceptation of the term it brings it, in my judgment, in harmony with the other 
provisions of the law relating to exempted positions, and is consistent with the 
general purpose of the civil service law. 

Therefore, adopting this view of the matter, I must advise that the term 
''assistant," as used in said section, may include any officer, regardless of his title, 
who aids and assists his principal in the discharge and performance of duties which 
involve the responsibility of the principal, and are of a confidential and fiduciary 
character. 

This being so I am of the opinion that a probation officer holds such relation 
to the court which appoints him as to warrant his exemption as an assistant 
under said provision of the law. 

Referring now to your second inquiry, it is provided in part in section 486-19, 
G. C., 106 0. L., 413, that: 

"The mayor or other chief appointing authority of each city in the 
state shall appoint three persons, one for a term of two years, one for 
four years, and one for six years, who shall constitute the municipal 
civil service commission of such city, and of the city school district in 
which such city is located; provided, however, that members of existing 
municipal commissions shall continue in office for the terms for which 
they have been appointed, and until their successors are appointed and have 
qualified. Each alternate year thereafter the mayor or other chief appoint
ing authority shall appoint one person as successor of the member whose 
term expires, to serve s1x years and until his successor is appointed and 
qualified. * * * 

"If the appointing authority of any such city fails to appoint a civil 
service commission or commissioner, as provided by law, within sixty 
days after he has the powei to so appoint, or after a vacancy exists, the 
state commission shall make the appointment, and such appointee shall 
hold office until the expiration of the term of the appointing authority of 
such city and until the successor of such appointee is appointed and 
qualified." 

Under the prov1s10ns of the law quoted your comm1ss1on was authorized to 
appoint a civil service commission in the city of Defiance at any time prior to 
the taking of office by the present mayor. However, by reason of the peculiar 
language used in the latter part of the section quoted, viz., "within sixty days 
after he has the power to so appoint," I incline to the opinion that the pres('nt 
mayor is now entitled to the period of sixty days named within which to make 
said appointments, and that until the expiration of said period, your commission 
may not appoint a municipal civil service commission for said city. 

Should the present mayor fail to act within the time specified then, at the 
expiration of said period, your commission should appoint a municipal civil service 
commission for said city to which the discharged chief of police named in your 
inquiry may then appeal his case. Should such commission be appointed by the 
mayor, said chief of police may appeal to that commission, but until there is a com
mission appointed to which his appeal may be made, I am of the opinion that he is 
without any. remedy and must reserve any action until a civil service commission 
for said city is appointed. The provisions of the statute as to the time within 
which such appeal may be heard do not become operative until a commission is 
appointed. 
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Your third inquiry in reference to the certification of an eligible list of fewer 
than three persons is answered fully by the statutory provisions pertaining thereto. 
It is provided in section 486-12, G. C., 106 0. L., 408, that from the returns of the 
examinations the commission shall prepare an eligible list of the persons whose 
general average standing upon examination is not less than the minimum fixed by 
the rules of the commission and who are otherwise eligible. In the succeeding 
section it is provided that when an appointing authority shall notify the commission 
of the fact that an appointment is to be made in the classified service, said com
mission shall certify to said appointing authority the names and addresses of the 
three candidates standing highest on the eligible list for the dass or grade to 
which such position belongs. It is further provided that in the event the eligible 
list to which said position belongs has become exhausted, through inadvertance 
or otherwise, or when no eligible list for such positiOn exists, names may be 
certified from other eligible lists most appropriate for the class or group in which 
said position to be filled is classified. 

From the foregoing provisions it is clear that the names and addresses of the 
three persons standing highest on the eligible list must be certified for appoint
ment, and the certification of fewer than three names does not meet the require
ment of the law. This purpose is made more manifest by the further provisions 
which permit' a certification from other lists when an eligible list does not exist 
for the grade or class to which said position belongs. 

A question very similar to the one under consideration here was before the 
court in the case of the State ex rei. v. Hoglan, 64 0. S., 532. The controversy 
in that -£ase arose over the removal of the municipal civil service commission of 
the city of Columbus by the mayor of said city, the principal ground of removal 
being that said commission had not certified the required number of names from 
an eligible list as provided by the civil service law then in force. That law pro
vided: 

"In case of any vacancy in the classified service of said city, notice 
shall be given the commission by the appointing power of said vacancy, 
and thereupon the commission shall certify in writing to the appointing 
power, the names, addresses and grades of the candidates, not exceeding 
three in number, for any such vacancy, whose names shall stand highest 
on the appropriate register, and it shall then be the duty of the appoint
ing power to appoint on probation, to fill such vacancy, one of the said 
candidates whose name shall have been so certified." 

It appears from the facts stated that the commission in question claimed that 
it complied with the foregoing statute by furnishing the name of one such person 
when requested, while the construction placed upon said statute by the mayor was 
that it required said commission to furnish the names of three persons, and upon 
refusal of the commission to adopt the mayor's construction he made the order 
of removal. The court in passing upon the facts thus presented said: 

"The court is of the opinion that the commission erred in the con
struction it placed on the statute. The fair construction is that they should 
certify to the proper department when requested at least two names, on 
the other hand we think the mayor is in error in his claim that it should 
certify three names." 

It will be observed that the statute considered in the foregoing case was not 
as specific as the statute under consideration here, because the former fixed the 
number at not exceeding three, yet the court held that this required more than one. 
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I am, therefore, of the opinion that permanent appointments in the competitive 
class may not be legally made from a list of fewer than three names. 

In view of this conclusion I would respectfully suggest that your commission 
at once certify the required number of names to the appointing authorities in the 
cases mentioned in your inquiry, and that upon such certification you require new 
appointments to be made which, of course, would not prevent the appointment of 
the persons now holding said positions under said former appointments. Should no 
eligible list exist for such positions, resort may be made to other lists which are 
most appropriate to secure the requisite number of names for certification. This 
suggestion is made because the payment of the salaries of said appointees may 
be made the subject of attack at any time under the provisions of section 486-29, 
G. C., as amended 106 0. L., 418. 

See State ex rei., Bailey et al. v. George et a!., 0. L. B. No. 12, 
Vol. 61, page 123. 

1237. 

Respectfully, 
Enw ARD C. TuRNER, 

Attomey-General. 

OFFICES cm.IPATIBLE-:\IEMBER VILLAGE BOARD OF EDUCATION
CLERK OF VILLAGE COUNCIL. 

The duties of the offices of member of village board of education and clerk 
of the village council are 1101 incompatible, and both Positions may be held con· 
temporaneously by one person. 

CoLUMBCS, 0Hro, February 4, 1916. 

HaN. GEORGE C. voN BESELER, Prosecuting Attorney, Painesville, Ohio. 

DEAR SrR :-I have your letter of January 29, 1916, as follows: 

"One \\'illiam Cramer in the village of Fairport, Lake county, Ohio, 
has been elected to the position of village clerk. Also he has been elected 
as a member of the board of education, serving that board also as its clerk. 

"I have examined the statutes very carefully, and as well all the re
ports of the attorney-general. I am unable to find any law prohibiting 
one person from holding both the office of member of the board of educa
tion of the village and clerk of the council. 

"I can see no incompatibility in his being both clerk of the board of 
education and clerk of the village, unless it be that in the apportionment 
and arrangement of funds from taxation he might unduly favor one or 
the other, in his conference with the county auditor and county budget 
commission. 

"If you have passed on this matter heretofore, will you please cite me 
to the opinion, and if not, may I please have, at your earliest possible 
convenience, your view of the situation." 

I concur in your conclusion that there is no incompatibility in the offices named 
in your foregoing inquiry. \Vhile the party in question, as a member of the village 
board of education, which is a taxing authority under the laws of this state, is 
charged with official duties in relation to the work imposed by law upon the county 
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budget commission, yet as clerk of the village council he has no official connection 
whatever with the budget commission, and I am unable to conceive of any circum
stances under which he as clerk of said council would be called into conierence 
with the county budget commission. It is only when the duties which are imposed 
by law of various positions are incompatible that the rule of incompatibility may 
apply. In this case, as before observed, there are no duties imposed by law upon 
the clerk of the village that would conflict in any manner whatever with the dis
charge of the duty imposed by law upon a_member of the village board of educa
tion. 

I am, therefore, of the opinion that the offices of member of the village board 
of education and of clerk of the council of said village are not incompatible, and 
may be held by the same person. 

1238. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney-General. 

CONTRACT BETWEEN SEREFF BROTHERS, CONTRACTOR, AND 
STATE ARMORY BOARD-WHEN AND HOW BOARD MAY COM
PLETE UNFINISHED CONTRACT-1\0 AUTHORITY FOR CON
TRACTOR OR SUB-CONTRACTOR TO PERFECT LIEN AGAINST 
STATE PROPERTY. 

Under the first division of article V of the contract made between Sereff 
Brothers, contractors, and the state armor}' board, the state armory board may sup
ply additional workmen and materials necessary, and pay for same without taking 
the contract away from the original contractors. 

Under the second division of said article V the state may take the contract 
away from the original contractors, but in so doing must comply with the provisions 
of section 5259, G. C. 

There is tto authority for contractors or sub-contractors to perfect a lien 
against state property. 

CoLUMBus, OHIO, February 5, 1916. 

BoN. BYRON L. BARGAR, Secretary Ohio State Armory Board, Columbus, Ohio. 

DEAR SIR :-Under date of January 15, 1916, you wrote to me as follows: 

"I herewith enclose the following papers, relative to the Spencerville, 
Ohio armory contract. 

"No. 1. A letter from Major Gamble of Spencerville, Ohio, dated 
January 11, 1916, stating that the contractors, Sereff Brothers, have done 
no work on the armory for a week. 

"No. 2. A certificate dated January 14, 1916, signed by Architect Best, 
contractors' foreman, P. P. Baker, and Lieutenant 1\ eidhardt, stating that 
no construction work on the armory since January 6, 1916, had been done. 

"No. 3. A paper signed January 14, 1916, by Sereff Brothers by P. H. 
Sereff, contractors, purporting to relinquish their contract for the said 
armory. 

"The state entered into a contract on April 14, 1915, for the construc
tion of said armory with ]. W. and P. H. Sereff, for the aggregate sum 
of $17,792.75, which includes extras to date. 
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"Prior to December 23, 1915, the board has allowed estimates for pay
ment on said contract aggregating $9,424.00 .. 

"The said contractors owe to sub-contractors and for materials and 
labor, all on account of this armory, a sum probably in excess of the 
balance that would be due contractors, if the armory was completed. But 
their contract is only four-fifths completed, and about twenty per cent. 
of the armory remains to be finished. 

"~leanwhile said contractors have attempted to give orders on the 
state to some of their creditors, and other creditors have attempted to 
file liens, ami have addsed the board of their claims against the said 
contractors. 

"Please direct further procedure of the board, in the light of section 
5259, and other laws relating to conditions stated." 
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With your letter you submitted the above named enclosures. This entire 
question is answered by the provisions of section 5259, G. C., wherein it is stated: 

"In case of default upon the contract, the board may sue on the bond 
and advertise for other bids for the completion of the work." 

Article \' of the contract entered into by your board with the said J. W. Sereff 
and P. H. Sereff on April 14, 1915, provides as follows: 

"Should the contractors at any time refuse or neglect to supply a 
~ufficiency of properly skilled workmen, of materials of the proper quality, 
or fail in any respect to prosecute the work with promptness and dili
gence, or fail in the performance of any agreement herein contained, such 
refusal, neglect or failure being certified by the architect, the owner shall 
be at liberty, after three days' written notice to the contractors, to pro
vide any such labor or materials, and to deduct the cost thereof from any 
money~ then due or thereafter to become due to the contractors under this 
contract; and if the architect shall certify that such refusal, neglect or 
failure is sufficient ground for such action, the owner shall• also be at 
liberty to terminate the employment of the contractors for the said work 
and to enter upon the premises and take possession, for the purpose of 
completing the work included under this contract, of all materials, tools 
and appliances thereon, and to employ any other person, or persons, to 
finish the work, anti to provide the material therefor; and in case of such 
discontinuance of employment of the contractors he shall not be entitled to 
receive any further payment under this contract until the said work shall 
be wholly finished, at which time, if the unpaid balance of the amount 
to be paid under this contract shall exceed the expenses incurred by the 
owner in fini,hing the work., such excess shall be paid by the owner to the 
contractors, but if such expense shall exceed such unpaid balance, the con
tractors shall pay the difference to the owner. The expense incurred by 
the owner, herein provided, either for furnishing materials or for finishing 
the work, and any damage incurred through such default shall be audited 
and certified by the architect. whose certificate thereof shall be conclusive 
upon the parties.'' 

Article V of the contract, above quoted, is divisible into two parts. The first 
part provides that if the contractors fail or neglect to supply a sufficiency of 
properly skilled workmen or materials of the proper quality, or to prosecute the 
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work with promptness and diligence, etc., the owner, after notice to contractors, is 
authorized to supply such labor or materials and deduct the cost thereof from 
moneys in its hands due the contractors. If the state proceeds under this provi
sion of article V and simply supplies the deficiency created by the neglect of the 
contractors, it could not in any sense be considered as default upon the contract 
since, in contemplation of such provision, the contract still remains in the con
tractors. 

The second division provides that if the architect certifies that the refusal, 
neglect or failure of the contractors is <ufficient grounds, the owner shall 'be at 
liberty to terminate the employment of the contractors, to enter upon the premise> 
and take possession, and to employ other persons to finish the work. It is further 
provided that the contractors shall not be entitled to further payment under the 
contract until the work is wholly finished and the new contractors are paid the 
amount due them. Since this second provision of article V looks to a termination 
of the contract, any action thereunder would be, within the provisions of section 
5259, G. C., supra, a default upon the contract and would require an advertisement 
for bids for the completion of the work and also notice to the bondsmen. 

It appears from the papers submitted that the contractors, Sereff Brothers, 
under date of January 14th, have advised your bo:ctrd that their financial condition 
prohibits them from the performance of the work under the contract, and that 
•hev are not able to secure money due and, therefore, relinquish said contract. 
They further ask that if after completion of the building there is any money due, 
said money be proportioned to the creditors who have supplied materials or labor, 
or both, on the building. 

It further appears from a letter from you under date of January 21st, that your 
architect, Mr. Best, has figured out that to complete the armory at Spencerville, 
Ohio, it will require the sum of $3,719.00, and from your first inquiry that there 
is approximately $8,000.00 still on hands unexpended of the original amount set 
aside for the construction of said armory. In your letter of inquiry you ask me 
to direct further procedure of the hoard in the light of section 5259, G. C., and 
other laws relating to conditions stated. · 

In answer thereto I would state that if your board desires to permit the con
tractors to continue under the contract, and your board to supply the deficiency of 
properly skilled workmen and materials, it may do so after three days' written 
notice to the contractors, and would be authorized to deduct the cost thereof from 
any moneys now clue or hereafter to bec,ome due to the contractors under this 
contract. 

But if your board determines that it desires to turn the contract over to some
body else, it will have to proceed under the provisions of section 5259, G. C., and 
a6.veru:;e for bids for the completion of the work. In both instances, however, 
due notice should be served upon the bondsmen of the contractors. Under no 
circumstances should the board recognize in any way the attempt of Sereff Brothers 
to relinquish the contract since the acceptance of the relinquishment of the contract 
might release the bondsmen. 

I state the above as a general propositiOn for the reason that there appears 
to be more than sufficient funds now in your hands with which to complete the 
building by providing the properly skilled workmen and materials of proper quality, 
or if the other course be taken a sufficient amount on hand to cover the contract 
price for the completion of the work should a new contract for such completion be 
awarded to another contractor. After the completion of the work under either 
of the above methods and the payment of all bills incurred thereby, if there is 
any money that has not been spent in order to complete such work still available 
then, the same may be paid over to the original contractors or as they direct. 
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The state does not recognize any lien against state property. There is no 
power in a sub-contractor or material man to perfect a lien against the property 
of the state. This matter was decided in opinion Xo. 935 r!-!ndered under date of 
October 14, 1915, to Hon. ]. E. Shatzel, secretary board of trus•ees, Bowling 
Green State X ormal College, Bowling Green, Ohio, copy of which is herewith 
enclosed. 

1239. 

Respectfully, 
EDW.\RD c. Tl:R~ER, 

Attome}·-General. 

TELEPHOXE CO~IPAXIES-CONTRACT OF SALE-IXVENTORY OF 
PROPERTY REQUIRED IX ORDER TO FIX AXD DETER~IIXE 

RATES, TOLLS, CHARGES AXD RENTALS TO BE CHARGED UPOX 
COXSU:\1:'\IATION OF SALE-TROXTOX, OHIO 

A, a tclepholle compally oumi11g a11d oj>erati11g a local telephollc exclza11ge and 
property ill a ccrtaill city alld its vicillity, alld R, a telepholle cnmpallJ' ownillg alld 
operating a separate teleplzollc pla11t alld /Jroperty ill said citv and vicinity and in 
addition long distance lines a11d telephone exchanges ill other localities, apply joi11tly 
to the public utilities commission for the appro·ml of a contract of sale by B to A 
of its local exchange and property in the COIIllllOII locality, one of the features of 
which co11templates the connection of the exchange of A, after its acquisition of the 
additional property, with the toll li11es of B, so that the subscribers of the local ex
change shall ha·ve long distance service throughout the field of operations of B. 

As a part of said agreement B is to receive stock and bonds of A. 
Held: That upon such application it is the dutJ.• of the public utilities commis

sion, under section 614-61, G. C., to appraise the telephone property within the city 
and its vicinit:;• which will, upon the co11summation of the sale, constitute the phmt 
of A, and on the basis of the z•aluation so ascertai11ed to fix and determine the rates, 
wlls, charges and rentals to be charged b·y A. 

CoLGMBl:S, OHio, February 5, 1916. 

The Public Utilities Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-You submit to me the following statement of facts and inquiry: 

"Tht! Home Telephone Company of Ironton, Ohio, and the Central 
Union Telephone Company, own and operate separate local telephone ex
changes and property in the city of Ironton and its vicinity, with all of that 
owned by the Central Union Telephone Company being located within a 
radius of nine miles of the city of Ironton. In addition thereto the Central 
Union Company owns and operates long distance lines and telephone ex· 
changes in the states of Ohio, Indiana and Illinois, it being an Illinois cor
poration. The Home Telephone Company is entirely local to Ironton and 
its vicinity. 

"Cpon joint application of these companies this commission is asked to 
approve the sale by the Central Union Company of its local telephone ex
change and property in Ironton and vicinity to the Home Company. As a 
part consideration for the proposed !'ale and transfer, the companies intend 
to enter into a traffic agreement whereby the toll lines of the Central Union 
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Company are to be connected with the exchange of the Home Company, 
giving the subscribers of the Home Company access to all the lines and 
stations of the Centra! Union Company. 

"As a part of the purchase price the Cen~ral Union Company is to re
ceive $50 000.00 of the stock and $13,000.00 of the bonds of the Home Com
pany, the purchase price being $63,725.00. The Commission has approved 
the sale for the consideration above named. In approving this sale the 
commission respectfully requests your opinion as to whether it shall require 
the petitioning parties to comply with section 614-61, or only with section 
614-60 of the G(:neral Code of Ohio. 

"The "?me question was propounded to Attorney-General Hogan by 
the public service commission on October 6, 1911, to which he replied on 
N ovcmber 24, 1911. On X ovember 29, 1911, Mr. Hogan, by letter to the 
commission, qualified his opinion of the 24th, stating that he was still in
vestigating the question and that later on he could give the commission a 
rule for permanent guidance. This commission has no evidence that :Mr. 
Hogan gave any additional or supplementary opinion on the subject. Th~ 

matter has been standing in that condition since November 29, 1911. 
"The question involved here is being raised in connectiOn with other 

telephone purchases and sales, and this commission respectfully asks for 
your views ·as to the correctness of Mr. Hogan':; opinion and for your opin
ion generally as to the question herein presented." 

The facts upon which Attorney-General Hogan based his opinion and the facts 
presented to me by you, presenting the same legal questions and calling for a con
struction, primarily, of sections 614-60 and 614-61 oi the Genet."' rode, it will be 
unnecessary for me to write a separate opinion if I find that Attorney-General 
Hogan has expressed conclusions with wnich I can agree. 

I note that in :\Ir. Hogan's opinion of Xovember 24, 1911, which involves a 
lengthy and careful analysis and comparison of the two sections in question, he 
stops short of saying unqualifiedly tlldt your commission should ascertain and de
termine the valuation of the merged property, and upon such valuation fix the rates 
to be charged, as provided for in section 614-61 of the General Code. I find also 
that on Xovember 29, 1911, he addressed a communication to you in which he sub
stantially recalls his opinion of Xovember 24, 1911, and suggt:sts that doubt should 
be resolved in favor of the jurisdiction of the commission, and that you should 
proceed to ascertain and determine the value of the properties in question and fix 
the rate to be charged for service. I find no record in this department of any opinion 
which Attorney-General Hogan may have given on the question you present, except 
the opinion and the letter to which you refer. 

Being substantially in accord with the analysis of said section 614-60, as made 
by ::VIr. Hogan, and being in accord with the conclusions he arrived at therein with 
reference to the application of said section, it is unnecessary, in answering your 
question. tv again analyze said section. 

I am not in accord with the conclusiOns which he appears to ha 'e arrived at 
iu his said opinion with reference to section 614-61, and particularly with reference 
to paragraph 4 of said section. These sections being of length and set out in full 
in his opinion appearing in attorney-general report for the year 1911, at page 729. 
and in the annual report of your commission for the year 1912, at page 712, it is 
unnecessary to restate the two statutes herein, except paragraph 4 of section 614-61, 
which is as follows : 

"No consolidation, purchase, lease or contract by which two or more 
telephone companies merge or operate their lines or plants jointly or in con-
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nection with each other, shall become valid or effective until after the com
mission shall have ascertained and determined the valuation as prO\·ided in 
this act upon which the rates, tolls, charges and rentals arc based and also 
shall ha,·e fixed and determined such rates, tolls, charges and rentals so to 
be charged." 
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It will be obsencd that section 614-60 applies to public utilities generally, while 
section 614-61, immediately following said section 614-60, in the act of ~lay 31, 
1911 ( 102 0. L., 549), applie,; exclusively to telephone companies: that the two sec
tions as enacted, each complete in itself, are for manifestly different purposes, yet 
in each the legislature has conferred rights upon telephone companies which be
for.e their enactment were forbidden by law: that ;oection 614-61 provides for and 
makes mandatory the valuation of the property ,,f telephone companies and the 
fixing of rates, tolls, charges and rentals to be charged by such companies as 
come within its purview, while said section 614-60 does not so provide. Again. 
section 614-60 refers to and is limited to the connection of physical properties, while 
section 614-61 refers to and applies to the merger of corporate entities. I therefore 
reach the conclusion that section 614-61 is applicable to the question presented by 
yon. lt remains then to <letermine whether or not under said section 614-61 there 
must be a ,·aluation and the fixing of rates thereon. 

In order to ascertain the legislative intent in the enactment of said sections, and 
their relationship to each other, if any, I have made examination of the legislative 
records relating thereto and find that said paragraph 4 of said section 614-61 was 
not a part of the original draft of said section, but was added to the section by a 
conference committee to which the bill had been referred by the legislature. This 
paragraph 4, while to me quite clear in its own provision and intent, is not so clear 
when read in connection with the remainder of the section of which it is a part. 
However, an analysis of the section reveals its express purpose and its clear intent. 

It is a question whether or not the words ''consolidation," "purchase," "lease." 
or "contract," as used in said section 614-61 make that section applicable to the case 
under consideration. In my opinion they do. The word sale necessarily implies 
purchase, and vice versa. I approve the legal interpretation given to these words 
by Mr. Hogan in his opinion to you and may add thereto that in my opinion the 
legislature intended these words to include, and that they do include, every form 
of transfer of property by which two or more telephone companies merge or operate 
their plant jointly in connection with each other, where the result is the elimina
tion of the factor of competition as tending to regulate rates. 

It is urged by counsel for the Central Union Telephone Company that there 
is nothing to be gained by requiring the appraisal and fixing rates as a necessary 
incident to the consummation of the transfer under consideration ; that rates may 
be investigated and fixed by the commission at any time. In the enactment of 
paragraph 4 of section 614-61, the legislature evidently considered both of these 
questions and decided that the time to tlx the rate should be concurrent with the 
merger, and that by so fixing the rate at that time it eliminated the inducement to 
inject into property fictitious values upon which a rate might be fixed. 

The claim is also made that section 614-61 does not apply in this instance be
cause all of the property of the Central Union Telephone Company is not being 
sold to the Home Telephone Company of I ron ton. By the sale under considera
tion, the Central Union Company transfers to the Home Company all of its tele
phone facilities in and within a radius of nine miles of Ironton. leaving the Home 
Company the sole owner of all the telephone property in and within said territory. 
\Vhat were competing companies are now merged and under one ownership and 
controL So far as affecting the interests of the users of telephones in Ironton and 
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within a ·radius of nine miles thereof, it is unimportant as affecting the application 
of this section, whether or not the Central Union Telephone Company may own 
other telephone property, and located elsewhere. 

\Yithout further discussion, I may express my conclusion and opinion that you 
should proceed to ascertain and determine the valuation of the property in ques
tion and to fix and determine the rates, tolls, charges and rentals, so to be charged 
by the Home Telephone Company of Ironton. 

Respectfully, 
Enw ARD C. TuRNER, 

A ttonzey-General. 

1240. 

WORKMEN'S COMPENSATION LAW-INDUSTRIAL COM;\JISSION AD
VISED TO ADJUST PREMIUM DUE STATE INSURANCE FUND 
FROM THE COLUMBUS BOLT WORKS. 

The industrial commission of Ohio advised to adjust the question as to the 
amount of premium due the state insurance fund from the Columbus Bolt Works 
Company. 

CoLUMBus, OHIO, February 5, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of a letter from your department which IS as 
follows: 

"The industrial commission respectfully requests your opmwn on the 
questions involved in the matter of state insurance carried by the Colum
bus Bolt Works Company under the workmen's compensation law, as evi
denced by the enclosed statements and records. The following motion 
passed by the industrial commission expresses the wishes of the commis
sion in general terms : 

"'The following action was taken by the commission on January 10, 
1916: 

" 'l\Ir. Post and 1Ir. Barrett were present for a conference with the 
commission relative to the amount of premium due from the Columbus 
Bolt Works Company. 

"'The matter was discussed at some length after which Mr. Eliot moved 
that all papers in the case be referred to the attorney-general for an opin
ion as to the rights of the parties; that he be instructed not to bring suit 
and that on the preparation of his opinion he be requested to take the mat
ter up personally with the commission; that ;\lr. \Vatson be instructed to 
co-operate with the attorney-general and to demonstrate to the commission 
the steps taken to arrive at the conclusions set forth in the two settlement 
sheets. 

"'The motion was seconded by Mr. Duffy, and voted upon as follows: 
:\lr. Duffy, aye; :\Ir. Eliot, aye; :\Ir. Yaple, aye.' 

"The questions involved are technical and it would be very difficult to 
commit them to writing so as to be perfectly clear to you. Messrs. Fol
lett and Price, of your office, conferred with the industrial commission a 
few days since with reference to these questions." 
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There are several other papers attached to your letter which clearly show 
that there is a misunderstanding existing between the industrial commission of 
Ohio and the Columbus Bolt \Vorks Company, of Columbus, Ohio, as to whether or 
not there is a deficit in the amount of premium due the state insurance fund from 
the Columbus Bolt \Vorks Company, or as to whether there is a credit in said fund 
in favor of the said company. 

In accordance with the suggestion contained in your letter we have discussed 
the matter with Mr. E. E: \Vatson, your actuary. The history of this transaction, 
as given by ~Ir. \Yatson, is about as follows: 

The Columbus Bolt \Yorks was one of the first subscribers to the state insur
ance fund, it being risk No. 55. The· first premium paid by this company was on 
March 27, 1912. At this time a classification of the employment of this company 
was made, which was designated as class 10, sub-class 22. Premiums were paid to 
the state insurance fund upon this classification based upon an estimated pay roll 
at the rate ·adopted for this class and sub-class, which premiums were paid for five 
periods of six months each and the period of payment under this classification ex
tended from ~Iarch 28, 1912, to October 14, 1914, a total premium being paid 
amounting to $7,084.43. This amount was paid to the state insurance fund upon the 
estimated pay rolls covering the five periods above named. Upon the audit of the 
pay rolls covering said five periods it was found that the actual pay roll expenditure 
was in excess of the estimated pay roll for said five periods, and that the amount 
of premium due the state insurance fund based on the actual pay roll expenditure 
covering said periods was $7,400.28, which left a balance due the state insurance 
fund on October 14, 1914, from the Columbus Bolt Works of $315.85. 

It seems that about this time a Mr. Soh!, who had charge of this branch of the 
business of the Columbus Bolt \Yorks Company, conceived the idea that a part of 
its pay roll should be placed under a different sub-class. This question was taken 
up with the state liability board of awards or someone of its departments and ac
cordingly a division of the pay roll was made-a part being rated under class 10, 
sub-class 22, and a part being placed in class 10, sub-class 44. This division was 
made retroactive. Under this division of the pay roll the amount of premium due 
the state insurance fund covering the five periods from ~larch 28, 1912, to October 
14, 1914, based upon actual pay roll expenditure for said five periods was $4,876.49; 
whereas, the amount of premium paid to the state insurance fund upon the es
timated pay roll under the classification of class 10 and sub-class 22 amounted to 
$7,084.43, which, therefore, left an unearned premium credit to the Columbus Bolt 
\Yorks Company on October 14, 1914, of $2,207.94. The amount of premium due 
the state insurance fund based upon the actual pay roll expended under class 10, 
sub-class 22 and 44 for the period from October 14, 1914, to April 14, 1915, plus a 
penalty for death, was $862.04. This amount deducted from the unearned premium 
credit due to the Columbus Bolt Works Company on October 14, 1914, left a bal
ance of unearned premium due the Columbus Bolt \Yorks Company on October 
14, 1915, of $1,345.90. The amount of premium due the state insurance fund for the 
period from April 14, 1915 to October 14, 1915, based upon an estimated pay roll 
under class 10, sub-classes 22 and 44, was $940.06, and which amount deducted from 
the balance of unearned premium due the employer on April 14, 1915, left a balance 
of unearned premium due the Columbus Bolt \Yorks Company on October 14, 1915, 
of $405.R4. A settlement sheet went forward to the Columbus Bolt Works Company 
showin6 a crerlit due it of $405.84. 

About this time a question arose in the auditing department of the industrial 
commission of Ohio as to whether there had been a proper classification of this 
employment. ~lr. \Vatson informs us that Mr. Soh! was called to the office of 
the industrial commission and that he (!\fr. Soh!) was informed by Mr. John Hig-
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gins, then auditor, that the settlement sheet of June 2. 1915, which showed a credit 
of $405.84 to the Columbus Bolt \Yorks Company was incorrect and it could not be 
considered as a basis of settlement. 

About July 1, 1915, the Columbus Bolt \Vorks Company was reorganized and a 
majority of the stockholders in the old company became minority stockholders in 
the new company. In the meantime ~Ir. Sohl was taken ill and the question of 
adjustment or settlement on a proper classification with reference to the amount 
of premium due was never settled by ~Ir. Soh!, because of his illness, and shortly 
thereafter 1\Ir. Soh! died. 

The new company, on September 3, 1915, was advised hy a settlement sheet 
of that date, which showed a calculation of premium due the state insurance fund 
based upon the original classification of the industry, to wit: Class 10, sub-class 22, 
which showed an earned premium covering five periods from 1\Iarch 28, 1912, to 
October 14, 1914, of $7,400.28. It showed a credit by advance premiums based upon 
estimated pay rolls covering said five periods in the sum of $7,084.43, which left a 
balance due to the state insurance fund on October 14, 1914, of $315.85. 

The settlement sheet of September 3, 1915, also showed a premium due in the 
sum of $1,105.00 based upon an estimated pay roll expenditure from October 14, 
1914, to April 14, 1915, which advance estimated premium, together with the addi
tional earned premium due as of October 14, 1914, in the sum of $315.85 made a 
total amount due to the state insurance fund of $1,420.85. 

At this time a representative of the new or reorganized Columbus Bolt \Vorks 
Company came to the industrial commission and claimed that upon the reorganiza
tion of this company the new company was led to believe that the settlement sheet 
of June 25, 1915, which showed a credit of $405.84 was correct and that they had 
accepted this settlement from the- industrial commission as correct and as an asset 
of the old company. He was informed that the latter settlement sheet under date 
of June 25, 1915, was recalled from ~Ir. Sohl personally and that no adjustment had 
been made of the matter. This representative of the new company attempted to 
see ::\Ir. Soh! about the matter but was unable to do so on account of his serious 
illness, and no information was gained by the new company from :Mr. Soh! because 
of his subsequent death. The matter was then referred by the commission to :!\Ir. 
\Vatson, its actuary, who had under date of October 18, 1915, calculated the amount 
of earned premium due the state insurance fund from the Columbus Bolt Works 
Company covering the periods from ~farch 28, 1912, to October 14, 1915, and which 
showed a total amount due of $9,866.33. It showed also that the advance premiums 
which were paid upon the estimated pay rolls covering the same periods amounted 
to $7,084.43, which therefore leaves an additional earned premium due the state 
insurance fund covering said period in the amount of $2,801.90. The settlement 
sheet of October 18, 1915, which shows an estimated pay roll expenditure from Oc
tober 14, 1915, to April 14, 1916, and an advance estimated premium of $984.24, 
which together with the additional premium which was a balance due covering 
seven periods from March 28, 1912, to October 14, 1915, made a total amount due 
to the state insurance fund of $3,786.14 to April 1, 1916. 

I find that ~Ir. \\"atson in his calculation and classification of this industry 
under date of October 18, 1915, has used a different class and sub-class than was 
originally used to classify this concern, to wit: He has used class 10, class 25, sub
class 22, 72, 38;/, and 11-a, whereas class 25 or sub-class 72, 38lh and 11-a do not 
appear in any of the former classifications of the industry. The amount of the 
actual pay roll expended is also different in :\Ir. Watson's calculation than the 
amount contained in previous settlement sheets. ::\Ir. \Vat,on also informs us 
that there has always been great difficulty experienced with this company in getting 
the actual amount of the pay roll expenditure and that the new organization or 
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company realized this when it took over the old company and it employed ~fr. Ed
win Merrill, a former employe of the industrial commission, to audit its pay roll 
with a view to applying a proper classification and proper rate against the same. 
~lr. \\"atson also says that :\Ir. l\lerrill's report as to the audit of the pay rolls shows 
something like $1,400 or $1,600 additional premium due the state insurance fund, 
which amount is not correct, however, owing to some improper application of the 
sy'stem of rating as against said pay rolls. The resolution controlling the applica
tion of retroactive rates to the pay rolls, which has been adopted by your com
mission, is as follows: 

"Be it further Resolved, That no sub-class receive a reduction whose 
losses have equaled or exceeded its earned premium; and, 

''Be it further Reso/7.-ed. That enry rate revision (where the rate re
vi,ion is a reduction) be on a retroactive basis from the time the employer 
paid his first premium into the state insurance fund, provided the sub-class 
has not shown a deficit in any previous financial statement, in which event 
the rate shall he retroactive to the date the sub-class exhibited a deficit ; 
* * *'' 

The error throughout this entire transaction seems to have occurred in the im
proper application of the rate in that the commission's rule had been disregarded 
by some one in its application on a retroactive adjustment against a period showing 
a deficit, whereas the rate should not have been applied beyond any period which 
shows a deficit, and it appears that the application was made without regard to any 
particular period, where a deficit was shown. This seems to be where the error 
has occurred. 

l\Ir. \Vatson informs us that it is his opinion tbat the newly organized Columbus 
Bolt Works Company would be willing to adjust this matter by paying to the state 
insurance fund an amount somewhere about $1,800.00 to $2,000.00. He has also 
informed us that if a settlement can be made upon this basis and on condition that 
this company remains as a contributor to the state insurance fund, that under the 
present rules and system of rating he will individually classify and rate this com
pany, and that within a period of approximately two years based upon the acci
dent experience which has developed with the Columbus Bolt W arks Company any 
amount remaining unpaid between the amount of $1,800.00 or $2,000.00 and $3,-
786.14 will be recovered to the state insurance fund. 

] f this statement of the actuary is true and can be successfully carried out by 
agreement with the Columbus Bolt \Vorks Company it would seem to be advisable 
to adopt that plan. 

The question submitted in your letter above quoted is one which concerns the 
administration and policy of your department in relation to the proper classification 
and rating of the employments of employers coming within the provisions of the 
workmen's compensation law, and it seems that an adjustment should be made be
tween your commission and the Columbus Bolt \\'orks Company which would be 
satisfactory both to the commission and the company. 

There is, however, a legal question involved as to the power of the commission 
to go back of a six-months period in adjusting rates. Inasmuch as you have been 
following the rule of going back beyond such period, I would hesitate to recommend 
any change until the question is raised by some contributor and passed upon by the 
court of last resort. 

Respectfully, 
EDWARD c. Tt:RSER, 

Attorney-General. 
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1241. 

BliiLDIXG C01UIISSIOX-SALARY-SECTIONS 2343 TO 2366, G. C., AP
PLICABLE TO C01DIISSIOX-CO"CXTY C01UIISSIOXERS APPROVE 
PLAXS AXD PROSECliTIXG ATTORXEY APPROVES CONTRACTS
HOW nOIA TES ARE TO BE CARED FOR \VHEX IXFIR1IARY DE
STROYED. 

1. The time of fixing the salary of a building commission, appointed under the 
provisions of section 2333, G. C., and the method of pa;ying such salary are mat!ters 
wholly within the discretion of the judge appointing said commission. The bond re
quired of each person appointed must be the same in amount as required of county 
commissioners, and the clerk of the board of county commissioners may act as clerk 
of said commission. 

2. Section 2338, G. C., as amended by the adoption of the Code in 1910, limits 
the powers of building commissions as granted in the original act creating them, 
and the provisions of sections 2343 to 2366, G. C., applying to the erectio11 of public 
buildings must be observed by said commissions. In case of the erection of an in
firmary, the count:v commissioners must approve the plans as provided by section 
2349, G. C., and the prosecuting attomey muSJt approve the contracts as provided b:y 
section 2356, G. C. 

3. When a county infirmar:y has been destro:;ed by fire the inmates thereof, 
during the erectim~ of a new building, may be placed in infirmaries in other coun
ties, but such disposition of them is strictly a temporary emergency proceeding and 
if they may be cared for within the county such plan is to be preferred. 

CoLUMBUS, OHIO, February 5, 1916. 

HoN. DEAN E. STANLEY, Prosecuting Attorney, Lebanon, Ohio. 

DEAR SIR :-I have your letter of January 19, 1916, as follows: 

"An election having been held in \Varren county, pursuant to the pro
visions of section 5639-1 of the General Code of Ohio, upon the expendi
ture of money in ·the erection of an infirmary building, and having resulted 
favorably to such an expenditure, the commissioners are now about to 
apply to a judge of the common pleas court of this county for the appoint
ment of four persons as members of the building commission as provided 
by section 2333 of the General Code. Section 2342 provides that the auditor 
shall be the clerk of the building commission. Section 2409 provides for 
the appointment of a commissioner's clerk and relieves the auditor from 
the duty of acting as secretary to the board of commissioners as provided 
in section 2566. 

"I desire to inquire first, when the four gentlemen, who are to act as 
members of the building commission in connection with the county commis
sioners, are appointed should their compensation be fixed at that time un
der section 2334, G. C., by the judge appointing them, or should it be fixed 
at the time of the completion of their work? 

"Second. Is an order of the court appointing them fixing the amount 
of their bond necessary, or should they give the same bond which the com
missioners in this county have given, which is $5,000.00? 

"Third. Is the auditor their clerk or is he relieved from that duty by 
reason of the fact that the commissioners have heretofore appointed a com
missioner's clerk? 
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"Fourth. Do sections 2343 to 2366, G. C., inclusive, apply to building 
commissions appointed under Sec. 2333, G. C., and does the last paragraph 
of Sec. 2338, which reads, 'and shall be governed by the provisions of this 
chapter relating to the erection of public buildings of the county,' as con
strued by the court in the case of The State, ex rei., v. Cass, 13 C. C. ~. S. 
at page 449, change the rule as laid down by the supreme court in the Mc
Kenzie, et al., v. State case in 76 0. S., at page 369? It will be noted that 
Sec. 2338 was last amended on ::O.Iarch 14, 1906, that the case of ::\IcKenzie 
v. The State above referred to was decided June 4, 1907, but inasmuch as 
the case of McKenzie v. State was probably brought prior to the last 
amendment of Sec. 2338, and inasmuch as the circuit court in 13 C. C. N. S., 
at page 449, hold that a commission appointed previous to the amendment 
of Sec. 2338, G. C., was not governed by the provisions of Sec. 2343, G. C., 
to Sec. 2366, G. C., inclusive, it occurs to me that possibly the amendment 
to Sec. 2338, G. C., would be held to change the rule as laid down in Mc
Kenzie v. State. 

"Fifth. If Sec. 2343, G. C., to Sec. 2366, G. C., inclusive, apply, then in 
that event, should the plans, drawings, etc., be approved by the commis
sioners under Sec. 2349, as a body separate from the building commission, 
the board of infirmary directors having been abolished? 

"Sixth. Is the prosecuting attorney, under Sec. 2356, G. C., required 
to sign the contract for the new building and is he required to sign the 
contract with the architect in the event each of such contracts exceed 
$1,000.00? 

"I desire to inquire further whether or not in a county in which the in
firmary has been destroyed by fire, if the commissioners may legally con
tract with infir!l1flries in other counties for the care of a part of the inmates 
of such destroyed infirmary, when there is no suitable building that may 
be utilized for an infirmary pending the rebuilding of the destroyed 
structure?" 
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In answer to your first question, the time of fixing the compensation of the 
members of the building commission in question under the provisions of section 
2334, G. C., is a matter addressed entirely to the discretion of the court. This is 
also true of the method of payment. The compensation may be fixed at the time 
of appointment as a salary to be paid at stated intervals, or it may be fixed and 
allowed in such sums as the court thinks proper from time to time during the course 
of the employment of the commission, or it may be paid in one lump sum at the 
completion of the work of the commission, but the amount so paid under any plan 
or method is subject to the limitation that it may not in the aggregate exceed two 
and one-half per cent. of the amount received by the county from the sale of bonds 
or from taxes raised for the purpo;;e of constructing said building. 

Answering your second question, section 2336, G. C., commands and requires 
each member of the commission to give a bond in the same amount as required 
of county commissioners. The statute therefore fixes the amount of the bond and 
no order of the court is necessary in that regard. 

I am of the opinion in answer to your third question that a clerk of the board 
of county commissioners, appointed under the provisions of said section 2409, G. C., 
may perform for the building. commission the duties imposed by section 2342, G. C., 
upon the county auditor. 

The paragraph in section 2338, G. C., to which you refer in your fourth ques
tion, which reads as follows: "And shall be governed by the provisions of this 
chapter relating to the erection of public buildings of the county,'' was first made a 
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part of said section by the adoption of the code in 1910. It is generally under
stood that this amendment was made to this 'ection in view of the construction 
theretofore placed upon said section in the case to which you refer, viz. : ::\IcKen
zie v. The State, 76 0. S., 369. The effect of this amendment, therefore, is to limit 
the powers of the commission as granted in the original act and as constructed in 
the case aforesaid, and to confine said commission to an obsen·ance of all the pro
visions of the chapter named relating to the erection of public buildings. It follows 
that said sections 2343 to 2366, G. C., apply to building commissions and must be 
followed by them. The plans, therefore, must be submitted to the commissioners as 
provided by section 2349, G. C., and in this connection it must be observed also that 
said plans must be submitted to the state board of charities as provided by section 
1353, G. C. The prosecuting attorney also must approve the contract made for the 
erection of the building as provided by section 2356, G. C. 

Referring now to your last inquiry, while there are no statutory provisions 
covering the matter therein submitted, I incline to the opinion that the county com
missioners under their general powers may make provision for caring for the for
mer inmates of your infirmary by placing them in infirmaries of other counties 
until your new building may be completed. If this may be done as cheaply or at a 
less cost than by renting temporary quarters or by contracting for their care within 
your county there may be no ground for criticism or complaint and as the duty of 
caring for them is imperative upon the board of county commissioners, I think they 
may lawfully exercise their discretion in so doing by providing for their care in 
other infirmaries during the erection of your new building. This, however, should 
be regarded as strictly a temporary emergency proceeding and if said inmates may 
be cared for within your county at a reasonable expense, where they will be at all 
times under the personal supervision and control of your commissioners, such dis
position of them is to be preferred. 

1242. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

A::\IEXD::\IEXT TO ARTICLES OF IN"CORPORATIOX OF THE UPSO~
WALTON CO::\fPAXY DISAPPROVED-PURPOSE CLAUSE COXTAIXS 
l\IORE THAN" ONE MAIX PURPOSE. 

The secretor:,• of state ad~·ised not to accePt or record the certificate amending 
the articles of illcnrporatioll of the [·pso11-TVa~to11 Compaii)'. because the purpose 
clause as amended contains more than oue mail~ purpose. 

CoLVMBL"S, OHio, February 5, 1916. 

HoN. CHARLES Q. HILDEBRAXT, Secretary of State, Columbus, 0/zio. 

DEAR SIR :-I have your letter of February 1st, enclosing a certificate of amend
ment to the articles of incorporation of the Upson-\\• alton Company presented to 
you for filing and recording, also check of five dollars, a ten-cent revenue stamp, 
and a commun:<:ation from Messrs. \Vhite, _Tn),nson, Cannon ami X" eft, attorneys fo\ 
the Upson-\\"alton c~.,pa.,y, in which you request my opinion as to tile legality of 
the amended purpose clause and whetr~r you should accept and record the same. 
The proposed certificate of amendment recites, in part, as follows: 
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"Resoh;ed, That the articles of incorporation of the Upson-Walton 
Company be, and the same are hereby amended so as to change article 3 
from · 

" 'Said corporation is formed for the purpose of carrying on a general 
cordage and ship chandlery business and for importing, manufacturing and 
dealing in all articles used in those branches of business, and also for im
porting manufacturing and dealing in all articles used in the construction, 
equipment and repairing of vessels, and in supplying the wants of vessels 
and their crews, and for building, owning, operating and selling vessels of 
all kinds.' 

To 
" 'Said corporation is formed for the purpose of manufacturing, buying, 

selling, leasing and dealing in machinery, cordage, ship supplies, hard
ware, paint, oils, dry goods and other merchandise, and for the purpose 
of carrying on a general hardware, machinery, and railway mill and mine 
,;uppl)" business, and to do all things that a general hardware or ship chand
ler company could or might do, and for importing, exporting, manufacturing 
and dealing in all articles used in those branches of business, and also for 
importing, exporting, manufacturing and dealing in all articles used in the 
construction, equipment and repairing of vessels, or in supplying the wants 
of vessels or their crews, and for building, owning, operating and selling 
vessels of all kinds, and to do all things incident thereto or connected there
with.'" 
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1 am informed that this corporation has been incorporated and in active opera
tion for a number of years. I do not, therefore, deem it necessary, or even advis
able, at this time to consider the legality of the purpose clause contained in its 
original articles of incorporation.· The sole question here to determine is whether 
or not the purpose clause which the company seeKs to adopt by amendment is 
authorized by law. Section 8623, General Code, provides: 

"Except for ·carrying on professional business, a corporation may be 
formed for any purpose for which natural persons lawfully may associate 
themselves." 

The supreme court of Ohio in the case of State ex rei. v. Taylor, 55 0. S., 61, 
laid down the rule that corporations can be organized, under the above quoted 
language, for one main purpose only and such collateral purposes as may be in
cidental to the main purpose. This rule has been universally followed by my 
predecessors in office in advising your department. 

I am clearly of the opinion that the proposed amendment to the purpose clause 
of the articles of incorporation of the Upson-\\'alton Company sets forth more 
than one main purpose. .\mong other things, it would permit the corporation to do 
a manufacturing business, a merchandise business and a transportation business. 

I, therefore, advise you that you should not accept and record the proposed cer
tificate of amendment of its articles of incorporation presented by the Upsuu-\Vat 
son Company. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 
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1243. 

STATE DE~TAL BOARD-I~TERPRETATION OF SECTIOX 1316, G. C., 
AND SECTION 22, ARTICLE II, COXSTITUTION-SPECIFIC APPRO
PRIATIOX REQUIRED OF MOXEYS PAID INTO STATE TREASURY. 

Section 1316, G. C., 106 0. L., 297, js not such an appropriation of the funds 
paid into the state treasury by the secretary of the state dental board as is con
templated by section 22 of article II of the constitution, as such funds cannot be 
used by said board until so appropriated. 

CoLUMBUS, OHIO, February 5, 1916. 

DR. R. H. VoLLMAYER, Secretary Ohio State Dental Board, Toledo, Ohio. 

DEAR Sm:-Your letter of January 31, 1916, requesting my opinion received, 
and is as follows : 

"As we have spent all the appropriation allowed us for transportation, 
it is necessary for us at this time either to be able to draw upon the money 
we have deposited with the state auditor or to apply to the emergency 
board for assistance. The last sentence of 1316 reads as follows: 

"'Each week all moneys received by the secretary shall be paid by him 
into the state treasury to the credit of a fund for the use of the state dental 
board.'" 

"I believe that in 1913 there was a law passed by the general assembly 
requiring the auditor to put all moneys received by him from the various 
state boards into lhe general fund. This section 1316, however, was 
amended by the general assembly of 1915 to read that this money should 
be placed in the state treasury to the credit of a fund for the use of the 
state dental board. Will you please let me know at your earliest conven
ience whether or not it would be proper for us to draw a voucher on this 
fund?" 

Section 1316, G. C., 106 0. L. 297, provides in part as follows: 

"Each week all moneys received by the secretary shall be paid by him 
into the state treasury to the credit of a fund for the use of the state dental 
board." 

Section 22 of article II of the constitution of the state of Ohio provides as 
follows: 

"No moneys shall be drawn from the treasury except in pursuance of a 
specific appropriation made by law." 

The effect of the provision of section 1316, supra, is to require the secretary of 
the Ohio state dental board to pay into the state treasury each week all moneys re
ceived by him, and directs that the same be carried in a fund for the use of said 
board, thereby precluding the use of said money for any other purpose, but said 
provision is in no sense an appropriation of such moneys as contemplated by section 
22 of article II of the constitution, supra. 

I am, therefore, of the opinion that it would not be proper for the auditor of 
state to issue a warrant against said funds upon a voucher drawn by your board 
until a specific appropriation of said moneys has been made by the general assembly. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 
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1244. 

APPROVAL OF A~IEND~fEXT TO ARTICLES OF !~CORPORATION OF 
THE GEORGE B. LUPHER CO~IPANY-UXISSUED COMMON STOCK 
CHANGED TO PREFERRED STOCK 

SecretarJ,• of state advised to receive and record the certificate of amendment to 
the articles of incorporation of the George B. Lupher Company which changes, ~·_v 

mumimous written consent of all its stockholders $50,000 of its unissued common 
stock to preferred stock. 

CoLUMBUS, 0Hro, February 7, 1916. 

RoN. CHARLES Q. HILDEBRANT, Secretary of State of Ohio, Columbus, Ohio. 
DEAR SrR :-I am in receipt of your letter of February 3, 1916, with enclosures, 

in which you request me to advise you whether or not you should accept and 
record the certificate of amendment to its articles of incorporation presented to you 
by the George B. Lupfer Company. 

In your letter you state that the authorized capital stock of this corporation is 
$100,000.00, consisting entirely of common stock. The corporation by its proposed 
amendment seeks to change $50,000.00 of its authorized common stock to preferred 
stock, and to create certain designations, preferences and restrictions upon the voting 
power thereof. 

The certificate recites that the proposed amendment is authorized by the written 
consent of all the stockholders of said corporation. I am in receipt also of a letter 
from Mr. Charles J. Pretzman, attorney for the George B. Lupher Company, under 
date of February 4, 1916, in which he states that: "No part of the $50,000.00 of com
mon stock which the company by its amendment seeks to change to preferred stock 
has ever been issued." 

Upon the facts herein recited, and for the reasons set forth in my opinion to 
you of January 11, 1916, being opinion No. 1160, I am of the opinion that you are 
authorized to accept and record the said certificate of amendment of the George 
B. Lupher Company. 

I am returning to you the said certificate of amendment, check for $5.00, and 
ten-cent internal revenue stamp enclosed in your letter. 

Respectfully, 
EDWARD C. TURNER, 

A ttomey-General. 

1245. 

STATE HIGHWAY CmDIISSIONER-FORM OF BOND OF DEPOSITORY 
FOR ~fOXEYS PRIVATELY COXTRII3UTED FOR ROAD WORK 

Form of bond prescribed of the depositor}' for mo11e::,•s co11tributed to the statr 
hi_qhway commissioner for road work. 

CoLUMBUS, OHIO, February 7, 1916. 

HoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-I haYe your communication of January 18, 1916, which reads as. 
follows: 
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''I respectfully direct your attention to your opmton Ko. 1154 in which 
you advise that the state highway commissioner should act as custodian of 
prh·ate funds contributed in connection with state road improvement, with 
the condition that the depo•dtory furnish a surety hond for the safe keep
ing of such funds. 

"I am attaching hereto a blank form of depository bond and respect
fully request that your office make the insertions necessary to constitute 
such blank a valid hond in accordance with your opinion. 

"If it is found that the hlank form submitted camiot be satisfactorily 
filled in so as to meet our requirements, I respectfuliy request that you fur
nish this department with a blank form of bond which will amply protect 
me when acting as custodian of private funds.'' 

I suggest the following as a proper form of bond to he used m the case sug
gested by you : 

BOXD OF DEPOSITORY FOR FL'XDS CO~TRIBl'TED FOR ROAD 
WORK 

K11ow All .Men by These Presents: 

That The--------------------------------------------------------------------
(lnsert correct legal corporate title of bank and location of same.) 

a corporation formed under the laws of the ______________________________________ _ 
If state bank ins~rt ~tate 

---------------------------------------------------------------------,as prtnctpal, 
of Ohio. If national bank insert l'nited States of America.) 
a Ed The---------· ------------ ____ -----------------------------------------------

{Insert eorrec•t legal eorporate titlt> of surety C"ompany.) 
a corporation formed under the laws of the state of_ _____________________________ _ 

(Insert state in 
--------------------------------------------------• and duly qualified and licensed 
which surety company is incorporated.) 
to transact the business of executing and guaranteeing bonds and undertakings 
within the state of Ohio, as surety, arc jointly and senrally bound unto Clinton 
Cowen, as state highway commissioner of the state of Ohio, in the sum of 
-----------------------------------------------------dollars ($ ________________ ), 

(Insert amount of deposit.) 
for the payment of which the said The-------------------------------------------

(lnsert name of bank.) 
and the said The---------------------------------------------------------- above 

(Insert name of surety company.) 
named, do bind themselves, their successors and assigns. 

THE COXDITIOX OF THIS OBLIG:\TIOX IS SVCH, that whereas the 
said The ____________________________ ------______ -..: _______________ -- _____ has been 

(Insert name of bank.) 
designated hy the state highway commissioner of the state of Ohio as a depository 
for the purpose of receiving on deposit moneys contrihuted by divers persons to 
said state highway commissioner of the state of Ohio for use in improving the fol
lowing described road, to wit: --------------------------------------------------: 

(Insert description of road.) 
and said state highway commissioner has agreed to deposit as such highway com-
missioner with said The __________ --------------------------------------------said 

(Insert name nf bank.) 
moneys so contributed, and has required of said The __________________________ ----

(Insert name of bank.) 
a bond to be executed and deposited with him, with surety thereon, conditioned for 
the safe keeping and repayment of said moneys. 
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NOW THEREFORE, if the said The------------------------------------·----
Unsert name of bank.) 

shall pay over to said state highway commissioner upon demand made therefor or 
upon his written order or check any and all said moneys which shall be so deposited 
or which may come into the custody of said The----------------------------------

(lnsert name of bank.) 
free from any discount or deduction of any kind therefrom, and sh;tll save the 
state of Ohio and said state highway commissioner free from any loss whatsoever 
upon such deposit or deposits made with said The _________________________________ , 

(Insert name of bank.) 
and if said The------------------------------------------------shall pay to and 

(Insert name of surety company.) 
settle with said state highway commissioner the full amount of said deposits due 
and unpaid from said The--------------------------------------------within sixty 

(Insert name of bank.) 
(60) days a!ter notice is given said The _________________________________________ _ 

(Insert name of surety company.) 
that such The-----------------------------------------------has failed, refused or 

(Insert name of bank.) 
neglected to pay over to said '<tate highway commissioner any and all moneys which 
may be in the custody of said The ______________________________________________ _ 

(Insert name of bank.) 
and covered by this bond, then this obligation shall be void, otherwise it shall be 
and remain in full force and effect. 

I X WITXESS WHEREOF, The--------------------------------------------
(lnsert name of bank and locatiOn of same.) 

as principal, and The ___________________________________________________ as surety, 
(Insert name of surety company.) 

have caused this bond to be signed by the proper officers, respectively, of each of 
such corporations as the acts of said corporations, and the corporate seal of each to 
be hereunto affixed this ___________ . _______________________ day· of_ _________________ , 

(Insert date of execution 191__ __ _ of this bond.) 

The ________________________________________ _ 

(Correct legal corporate title of bank.) 

BY--------------------------------------
(Amx Seal of Bank.) Its President, and 

Its Secretary, Cashier. 

The ________________________________________ _ 

(Correct legal corporate title of surety company.) 

BY--------------------------------------
(Amx Seal of Surety Company.) 

* * * * 
A power of attorney for the signatory officers of the surety company, together 

with a financial statement of such company, should be attached to the bond. 
Respectfully, 

EDWARD c. TURNER, 

Attorney-General. 
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1246. 

JAIL OR TURNKEY FEES ALLOWED BY SECTION 2845, G. C., ~lUST BE 
PAID BY SHERIFF IXTO HIS FEE FUND-HOW PAID IX CASES 
WHERE STATE FAILS TO COXVICT-\YHEX SHERIFF ~lAY BE 
PAID SUCH FEES. 

The costs known as jail fees allowed by section 2845, G. C., for receiving, dis
charging a1zd surrendering a prisoner, when paid to the sheriff in cases from a city 
court having a contract with the county for the care of its prisoners, are received 
by said sheriff by virtue of his office and must be paid by him into the sheriff's fei! 
/1m d. 

In cases wherein the state fails to convict, such fees may be submitted to the 
county commissioners with other costs, as provided by section 2846, G. C., and if 
allowed by said conmzissiouers may be paid to the sheriff. 

CoLuMBus, OHio, February 7, 1916. 

HoN. FORREST G. LONG, Prosecuting Attorney, Bellefontaine, Ohio. 

DEAR SIR :-1 have your letter of December 23d submitting the following state
ment and inquiries: 

"Logan county has a jail for its own state prisoners and also has a 
contract with the city of Bellefontaine, Ohio, for the care of city pris
oners. When a prisoner is put into this jail fifty cents is charged against 
him in the costs and when said prisoner is taken out of jail another fifty 
cents is charged against him in his costs, .commonly called turnkey's fee. 
All of such fees have heretofore been turned into the sheriff's fee fund. 
State inspector holds that turnkey fees, in city cases, belong to the sheriff 
individually, but the city solicitor holds the opposite opinion. 

"State inspector also says that in state cases, where the state fails to 
convict, the turnkey fees belong to the sheriff individually. 

"The sheriff has no official turnkey but does the work himself or hires 
it done both for state and city cases. Vve beg to ask your opinion in an
swer to the following questions : 

"1. Where the sheriff receives turnkey fees through the city court of 
· Bellefontaine, to whom do they belong? 

"2. In cases where the state prosecutes and fails to convict, to whom 
do the fees belong? 

"3. If the turnkey fees, in municipal cases as above stated and in 
state cases where the case is lost as above stater!, belong to the sheriff 
individually, can he recover from the due fee fund the amount of such 
fees paid in by him during the year 1915 ?" 

If the city of Bellefontaine has a contract with Logan county whereby the 
county jail is used by the city for its prisoners, the sheriff of said county who re
ceives said city prisoners into the county jail and discharges them therefrom rloes 
so by virtue of his official position as sheriff of said county. The costs, known as 
jail or turnkey fees, to which you refer, are, therefore, due the sheriff as such 
county official, are earned by him as such official under section 2845, G. C., and the 
services for which said fees are paid to him are part of his official duties as sheriff 
of Logan county. It follows, therefore, that such fees, when so received by him, 
should be paid with other fees and costs into the sheriff's fee fund. 
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In answer, therefore, to your first question, when such fees are paid to the 
sheriff of said county through the city court of Bellefontaine they belong to the 
sheriff's fee fund and should be paid into said fund by the sheriff when so received. 

In answer to your second question it may be said that in all cases wherein the 
state fails to convict such fees belong to no one because they may not be taxed 
against either the defendant or the state of Ohio. However, in such cases these 
fees, with other costs which have been earned by the sheriff in cases wherein the 
state fails to convict, may be submitted to the county commissioners under the 
provisions of section 2846. G. C., which provides in part as follows: 

"C"pon the certificate of the clerk and the allowance of the county com
missioners the sheriff shall receive from the county treasury in addition to 
his salary his legal fees for services in criminal cases wherein the state fails 
to convict and in misdemeanors upon cmwiction where the defendant 
proves insolvent, but not more than three hundred dollars shall be allowed 
for the services rendered in any one year of his term." 

This section expressly directs that the allowance made thereunder shall be re
ceived by the sheriff in addition to lzis salary. By reason of this provision, there
fore, all allowances made under favor of this statute are paid to the sheriff and be
long to him independent of his salary. This application of the law is in harmony 
with an opinion of my predecessor, Hon. T. S. Ho;san, reported at page 1182 of 
volume II of the attorney-General's report for the year 1912. In this opinion a full 
history of the legislation upon this particular matter is given. 

Therefore, in answer to your second question I must advise that said fees in 
the cases mentioned therein, viz.: Cases wherein the state fails to convict, may be 
submitted to the county commissioners under favor of said section 2846, supra, and 
if allowed by said commissioners belong to the sheriff. 

The foregoing observations made in answer to your first anrl second inquiries 
sufficiently answer your third inquiry. However, l desire to say that in all cases in 
which prisoners are committed to the county jail, as stated by you in your first 
inquiry, the jail fees paid in such cases belong to the sheriff's fee fund and may 
under no circumstances be claimed by the sheriff. In all other cases jail fees stand 
precisely as other costs and when paid to the sheriff he must cover them into the 
county treasury with all other fees. \\'hen, however, the state fails to convict or 
when in cases of misdemeanor the defendant proves insolvent, these fees may be 
submitted to the county commissioners as provided by section 2846, G. C., supra, 
and if allowed by said commissioners may be paid and belong to the sheriff. 

8-Vol. 1-A. G. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1247. 

MUNICIPAL CORPORATIOX-EXCESSIVE AMOUNTS ALLOWED BY 
CITY TO CONTRACTORS ON PARTIAL ESTD.IATES-INTEREST 
NOT CHARGEABLE IX ABSENCE OF FRAUD-NOT ENTITLED TO 
INTEREST ON FIXAL ESTIMATE UNTIL DEMAND FOR BALANCE 
AND REFUSAL. 

If without fraud on the part of a contractor, he is allowed excessive amounts 
on partial estimates, he is not chargeable with interest during the time he was in 
possession of such excessive amounts; otherwise if fraud on his part. 

If by mutual mistake contractor has 011 final estimate not been paid full amount 
due him, he is not entitled to interest on balance due, until demand for balance and 
refusal. 

CoLUMBUS, OHIO, February 8, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of December 21, 1915, you submitted for my opinion 
two questions. 

The first question which you ask is stated as follows: 

"Our examiners have developed some unusual conditions in the city 
of Akron, Ohio, as regards the payments to contractors for construction 
of public improvements, and we desire to know what your ruling would 
be as to charging interest on the excessive payments to said contractors 
upon partial estimates, etc. For instance, it was found that in some pav
ing contracts, the quantities allowed on partial estimates greatly exceeded 
the estimated quantities in the preliminary estimate as well as the actual 
quantities determined in the 'final estimate. This practice, or custom, was 
quite general in the operations of the engineering department and resulted 
in contractors having the use of a considerable sum of money that other
wise would have been in the city treasury earning the depository rate of 
interest. 

"Question 1. Under such circumstances could a finding for recovery be 
enforced against the contractors for interest upon the moneys received upon 
excessive partial estimates, and if so, should the computation be made at 
the legal rate (6%) or at the rate paid by the depository bank?" 

The partial payments on public improvements are based on the estimates of the 
engineer, and if the engineer has incorrectly estimated the amount and the con
tractor has received the amount without knowledge of the incorrect estimate, it is a 
mutual mistake of fact. 

The rule as laid down in 22 Cyc., page 1506, is as follows: 

"It has been held that interest will not be allowed on money paid and 
received through a mutual mistake of the parties, without fraud or miscon
duct on the part of either, until after discovery of the mistake and ascer
tainment of the person to whom the money is rightly due; but in other 
cases interest has been allowed notwithstanding such mistake." 

I have been unable to find any case in Ohio which bears directly upon this 
subject, but the rule as first laid down above seems to me to be the correct rule. 
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That is to say, if without fraud or misconduct upon the part of the contractor he 
has received what he supposed to be a proper estimate of the amount of work done 
by him and has been paid thereon, he should not be chargeable with interest for 
having received an amount over and above what in fact was the proper estimate; 
but if through fraud on his part an improper estimate has been paid him and he 
has received money that is in excess of the amount ri;::htfully due him, he should be 
chargeable with interest. 

In the case which you submit it appears that upon the final estimate the proper 
amount has been paid to the contractor; but if said contractor has, through fraud, 
obtained a greater sum on partial estimates than that to which he was entitled, he 
has been benefited thereby to the extent of the excess and the city has been damaged 
thereby. 

If the contractor, in the absence of fraud or misconduct on his part, has re
ceived excessive payments on partial estimates, and the city has subsequently paid 
him the proper amount on final estimate, I believe that that could properly be con
sidered as an accord and satisfaction, but not so if fraud intervenes. Fr!lud being 
present, there can be no proper accord and satisfaction. 

Answering your first question, therefore, I am of the opinion that a finding 
could not be enforced against the contractor for interest on moneys received upon 
excessive partial estimates in the absence of fraud, but that if he has fraudulently 
received excessive partial estimates he may be charged with interest for the time 
that he had the use and benefit of money received on such partial estimates. 

Y au further inquire as to the rate at which interest should be computed. The 
interest charged against a contractor who has fraudulently received money upon 
excessive partial estimates is by way of damages, and is to be computed at the rate 
the money would have earned had such payments not been made, which would be 
at the depository rate of interest. 

Your second question is as follows: 

"In some instances it has been found that the contractor, accepting 
payment on final estimate, certified to by the engineer and allowed by the 
director of service, had not been paid for all work actually performed by 
him under his contract. For instance, in one improvement, although side
walks on both sides of the street had been constructed, a certain contractor 
had only been. paid for sidewalk on one side of the street. In another street 
paving contract, he had not been paid for the brick pavement; but in both 
instances, said contractor had accepted the final estimate of the engineer, 
which was erroneous in the particulars set forth. 

"Question 2. Under the above circumstances, would the contractor be 
entitled to interest on the moneys withheld by reason of said errors, and 
at what rate of interest?" 

A contract with the city which does not provide for interest to be paid on de
ferred payments would not bear interest except by way of damages. 

It has been held that 

"\\'here the fact of nonpayment is ascribable to mutual misapprehension 
of the parties, * * * interest does not run from that time till the debt 
is demanded." 

Perley on the Law of Interest, page 138. 
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In the case which you have submitted there was undoubtedly a mutual mistake 
of the engineer in estimating the work and the contrador in accepting the final 
payment. 

Such being the case, I am of the opinion that under the facts stated by you 
the contractor would not be entitled to interest on the moneys withheld by reason 
of the said error until he had made demand therefor and the same had been re
fused. If he has made demand and the same has not been paid over to him the 
rate of interest to which he would be entitled would be the legal rate of interest, 
which has been fixed in Ohio at six per cent. 

1248. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

COUNTY HIGHWAY SUPERmTENDENT-WHAT TOWNSHIP OFFI
CERS SHOULD ATTEND ::\rEETING PROVIDED BY SECTION 7189, 
G. C.-TOWNSHIP CLERKS SHOULD NOT ATTEND-HOW EX
PE!\'SES A!\'D PER DIE::\1 OF TOWNSHIP OFFICERS ARE TO BE 
PAID. 

1. The county highway superintendent in calling tlze meeting provided for b:y 
section 7189, G. C., should uot request the attendance of township clerks, and even 
should a township clerk attend such meeting, his expenses and per diem jar such at
tendance may not be paid from the public treasury. 

2. Where township officers attend the meetings provided for by section 7189, 
G. C., their actual and necessary expenses incurred in such attendance should be paid 
from the general fund in the county treasur:y and their per di"em should be paid from 
the township treasury. 

3. The per diem of township trustees for their attendance at the meeting pro
vided for by section 7189, G. C., comes within the limitation of $150.00 provided by 
section 3294, G. C. 

CoLu:.IBCS, Oaro, February 8, 191fi. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your communication of January 24, 1916, which reads as 
follows: 

"We would respectfully ask for your construction of the meaning of 
section 7189, General Code, as amended 106 0. L., 615, as same may affect 
the following questions: 

" ( 1) ::\Iay the county highway superintendent, in calling a meeting pro
vided for, include the clerks of townships; and if so, are their expenses 
and per diem, or compensation, to be paid? 

"(2) \Vhere township officers are requested to attend this meeting, 
are the expenses of attendance to be paid out of the county treasury; if so, 
out of what fund? 

"(3) Are the per diems, or compensations, of township officers to be 
paid out of the county treasury, or out of the township treasury? 

" ( 4) In the case of township trustees, does the per diem so paid them 
come within the limitation of $150.00 a year as provided by section 3294, 
G. C.?" 
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Section 7189, G. C., 106 0. L., 615, referred to by you, reads as follows: 

"It shall be the duty of the county highway superintendent to annually 
call a meeting within the county, at a time and place to be approved by the 
state highway commissioner, of all the township and county authorities hav
ing directly to do with the construction and repair of roads and bridges 
within the county. Such meeting shall be open to the general public. At 
such meeting, the county highway superintendent, or such other person as 
may be designated by the state highway commissioner, shall instruct the 
proper authorities as to the best and most economical plans for repairing 
and maintaining the roads and bridges of the county, so as to provide a 
uniform system of highway work for the county. Each official attending 
such meeting shall receive for attending such meeting his actual and neces
sary expenses in addition to his regular per diem, or salary, the same to be 
paid by the county treasurer on itemized vouchers approved by the county 
highway superintendent." 

229 

Referring to your first question, it will be noted from the section above quoted 
that only those county and township authorities having directly to do with the con
struction and repair of roads and bridges are required to attend the meeting called 
by the county highway superintendent. Township trustees and township highway 
superintendents are township officers of this class, but it cannot be said that town
ship clerks have directly to do with the construction and repair of roads or bridges. 
It therefore follows that the county highway superintendent, in calling the meeting 
provided for by section 7189, G. C., should not request the attendance of township 
clerks, and even should a township clerk attend such meeting, his expenses and per 
diem or compensation for such attendance may not be paid from the public treasury. 

Your second and third questions involve a construction of the language user! 
in the last sentence of the section above quoted. It will be noted that in this sen
tence reference i' made to the "regular per diem" of those officers attending the 
meeting. The regular per diem of township trustees is payable from the township 
treasury. I am of the opinion that the word "same" as used in this sentence refers 
only to the expression ''actual and necessary expenses." The statute directs that 
such expenses must be paid by the county treasurer and it must, therefore, have 
been intended by the legislature that payment should be made from the county 
treasury, and inasmuch as the statute does not direct payment from any specific 
fund, it must have been in the mind of the legislature that payment should be made 
from the general county fund. Answering your second and third questions, spe
cifically, I advise you that where township officers attend the meeting provided for 
by section 7189, G. C., their actual and necessary expenses incurred in such at
tendance should be paid from the general fund in the county treasury and their 
per diem should be paid from the township treasury. 

Section 3294, G. C., provides that the compensation of any township trustee to 
be paid from the treasury shall not exceed one hundred and fifty dollars in any 
year including services in connection with the poor. Inasmuch as the per diem of 
township trustees for their attendance at the meeting- provided for hy ~ection 7189, 
G. C., is to be paid from the township treasury, it follows, in answer to your fourth 
question, that such per diem comes within the limitation of $150.00 provided by 
section 3294, G. C. 

Respectfully, 
EDWARD c. Tt.:RXER, 

A ttonrey-Ge11era/. 
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1249. 

CLERK OF COURTS-CO:\I::IIISSIOX ALLOWED FOR COLLECTIXG 
:\IOXEYS ON" JUDG:\IEXTS SUCH AS ALBIO~Y ORDERED PAID TO 
CLERK-FEE FOR EXTERING OX CASH BOOKS, COSTS RECEIVED 
-XO C0:\1:\IISSIOX :\IA Y BE CHARGED OX DEPOSITS OR PRE
PAY:\IEXT OF COSTS IX DIVORCE CASES. 

Clerks of courts are required to charge a11d collect a commzsswn of one per 
centum on the first one tlzousa11d dollars mzd one-fourth of one per centum on all 
exceeding one thousand dollars of all money to them paid pursuant to an order 
of court or on judgments, except payments of costs and fees, 1.t'lzich have not been 
collected by the sheriff or other officer 011 order of execution. 

The fee of twellty-five cents for entering 011 the cash books costs received may 
be charged but once in each cause. 

No commission may be charged on deposits or pre-payment of costs in divorce 
cases, by the clerk of common pleas court. 

CoLUMBUS, OHIO, February 8, 1916. 

The Bureau of lnspectioll and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-Your inquiry under date of January 28, 1916, is as follows: 

"Sections 2977 and 2978 of the county salary law requires the officers 
therein named to tax and collect all the fees allowed by law for the 
benefit of their fee funds. Section 2901, General Code, contains the fol
lowing provision : 
'' '* * * For receiving and disbursing money, other than costs and fees, 
paid to such clerks in pursuance of an order of court or on judgments, 
and which has not been collected by the sheriff or other proper officer on 
order of execution, to be taxed against the party charged with the pay
ment of such money, a commission of one per centum on the first one 
thousand dollars, and one-fourth of one per centum on all exceeding one 
thousand dollars ; * * *' 

"\Vould this percentage apply to the receipts of alimony by the clerk, 
ordered by the court to be paid to the clerk and to be disbursed by him? 

"If you hold in the affirmative, does the percentage, which the clerk 
would charge to the person paying the alimony in a court, be a cost which 
would entitle the clerk to charge the additional fee mentioned in section 
2901, General Code, which reads as follows: 
"'For entering on cash hook costs received in each cause, twenty-five cents;' 
and would this apply in instances, where alimony is ordered paid in a 
court weekly? In other words, if you holrl in the affirmative, would the 
commission and the entry fee have to be taxed on every payment of ali
mony? 

"\\'auld the commission mentioned in section 2901, General Code, as 
quoted above, apply to deposits required by the court to be made in divorce 
cases to guarantee costs, and would same also apply to attorney fees 
ordered paid into court by the court at any time and in any kind of a 
case? 

"\Ve think these questions are important because we believe that in 
no instance do clerks of courts tax this percentage for receiving and 
disbursing alimony." 
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Section 2900, G. C., provides in part: 

"For the services hereinafter specified, when rendered, the clerk shall 
charge and collect the fees provided in this and the next following section 
and no more." 
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In the next following section (2901) is found the provision first above 
quoted in your inquiry. The language of the provision of section 2901, G. C., 
quoted, when read in connection with that of section 2900, G. C., supra, is clear, 
specific and unequivocal to the effect that the derk of courts shall charge and 
collect a commission of one per centum on the first one thousand dollars, and one
fourth of one per centum on the excess of that amount of all moneys received and 
disbursed hy him, pursuant to an order of court or on judgments, except costs and 
fees and money collected by the sheriff or other proper officer on order of execu
tion. Barring the specific exceptions, the language of the provision under consid
eration comprehends all money received and disbursed by the clerk in pursuance 
of an order of court or on judgments, so that unless payments of alimony come 
within such specific exceptions, they would be within the requirement of this pro
vision for the collection of the commission prescribed. 

Alimony is clearly not within the exception of fees and costs and, therefore, 
when not collected by the sheriff or other proper officer on order of execution, 
but paid pursuant to an order or on a judgment of court to the clerk in the dis
charge of such order or judgment for distribution by the clerk, such payments 
seem to come clearly within the requirement that the clerk shall charge and collect 
the prescribed commission, to be taxed against the party charged with the payment 
of such money. I am therefore of opinion that your first inquiry must be answered 
in the affirmative, and that it is the duty of clerks of courts to charge and collect 
the commission prescribed in that part of section 2901. G. C., above quoted, upon 
all receipts of alimony ordered by the court to be paid to such clerk and by him 
disbursed. 

The language quoted from section 2901, G. C., in your second in4uiry, is another 
of numerous specifically enumerated fees in which it is provided that clerks shall 
charge and collect. 

It will be observed that the language here· used is hardly susceptible of such 
construction as would require the collection of twenty-five cents for the entry of 
each payment of costs received in each cause. On the contrary, it seems quite 
clear that the meaning of this provision is that the clerk shall charge and collect 
once in each cause for entering on the cash book the costs received by him in that 
cause. It will therefore follow that if the commission referred to is an item of 
costs in the cause at all, the fee of twenty-live cents for entering on cash book 
costs received would be chargeable but once in each cause. 

Answering your second inf]uiry more specifically, I am of opinion that the 
commission should be taxed on every payment of alimony ordered hy the court 
to be paifl to the clerk, and that the fee of twenty-five cents for entering on the 
cash hook costs received may he charged but once in each cause. 

The first part of your third and last inquiry, I assumf', has reference to the 
pre-payment of costs in divorce cases, which is required in the provisions of section 
11981, G. C., following: 

"X o clerk of a court of common pleas ,hall receive or· file a petition 
for di\·orce or alimony until the party named as plaintiff therein, or some 
one on his or her hehalf. makes pre-payment or deposit with the clerk of 
such an amount as will cover the costs likely to accrue in the action, exclu-
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sive of attorney fee, or gives such security for the costs as in the judg
ment of the clerk is satisfactory. * * *" 

This pre-payment or deposit is only an advance payment of costs and fees 
and is, therefore, within the exception specificalJy made in the provision of section 
2901, G. C., relative to commission on money received and disbursed by the clerk. 

I am, therefore, of opinion that commission may not be charged and coJlected 
on pre-payments or deposits for costs in divorce cases. Such money is not in any 
sense paid pursuant to an order of court or on judgment. 

As to the second part of your third inquiry, it may be said that it is hardly 
practicable here to lay down a rule that would cover every conceivable case without 
exception. In the majority of those cases in which attorneys' fees, as such, are 
required to be paid into court for an opposite party, such attorney fees constitute 
a part of the judgment proper, or are taxable as costs in the case. If such attorney 
fee is taxable as costs in the case, then under the exception as to fees and costs, no 
commission is chargeable thereon. If the attorney fees are a part of the judgment 
proper, then payments thereon to the clerk would be subject to the commission. 

It may be observed that what are usuaily termed attorney fees in divorce and 
alimony cases are in fact a part of alimony pendente lite, and if paid to the clerk 
on order of the court would be subject to the commission charge the same as other 
payments of alimony ordered by the court to be paid to the clerk. 

1250. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

CANAL LMmS-SALE OF A PORTION OF SUCH LANDS IN VILLAGE 
OF NEWBURGH HEIGHTS, CUYAHOGA COUNTY, AND ALSO IN 
VILLAGE OF MILLERSPORT, FAIRFIELD COUNTY, OHIO. 

CoLUMBUS, 0Hro, February 8, 1916. 

HoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 

DEAR SIR :-I have your communication of January 26, 1916, transmitting to 
me resolutions providing for the private sale of certain state canal lands in the 
village of Xewburgh Heights, Cuyahoga county, Ohio, to The American Steel and 
Wire Company; and certain portions of the spoil embankment of the abandoned 
Ohio canal property in the village of :\iiilersport, Fairfield county, Ohio, to the 
trustees of the ::\Tethodist Episcopal church of Millersport. 

I note in both instances that the valuation of the land to be sold is less than 
five hundred dollars-the land in Newburgh Heights being valued at three hun
dred and fifty dollars, and the land in ::\IilJersport being valued at fifty dolJars. 

I also note that ali the jurisdictional facts have been found by you to exist, 
and I have therefore attached my signature to the duplicate copies of the two 
resolutions providing for the sale of the lands in question, and I am herewith 
returning the same to you. 

Respectfully, 
Eow ARD C. Tt:RNER, 

Attomey-Generu.l. 
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1251. 

DISAPPROVAL OF LEASE OF CERTAI~ RESERVOIR LAXDS TO THE 
RUSSELL'S POIXT AMUSEMEXT COMPAXY. 

CoLUMBUS, OHIO, February 8, 1916. 

HoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 

DEAR SrR :-I acknowledge receipt of your letter of February 4, 1916, trans
mitting to me for examination a lease of certain reservoir lands to The Russell's 
Point Amusement Company. 

It does not appear, from an examination of this lease, whether the lessee is a 
corporation, or whether it is a partnership operating under a fictitious name. I 
learned, from an investigation of the records in the office of the secretary of state, 
that The Russell's Point Amusement Company is a domestic corporation. 

I therefore suggest that there be inserted in the first clause of the lease, 
following the name of the lessee, a recital to the effect that said lessee is a corpora
tion duly organized and existing under the laws of the state of Ohio. The lessee 
being a corporation it follows that proper evidence that the directors of the cor
poration authorized the making of the lease should also be required by you. The 
directors of the corporation, if they have not already done so, should adopt a 
resolution authorizing the making of the lease and instructing the president and 
secretary of the corporation to execute the same on behalf of the company. Trip
licate copies of this resolution, properly certified, should be furnished, and one 
copy attached to each copy of the lease. The officers of the corporation should 
also attach the corporate seal, if the company has a seal. 

For the reasons above stated I am returning the lease in question without my 
approval. Respectfully, 

1252. 

Enw ARD C. TURNER, 
Attorney-General. 

:\PPROVAL OF LEASES OF CERTAIN CANAL AND RESERVOIR LANDS. 

CoLUMBus, OHIO, February 8. 1916. 

HoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 

. DEAR SrR :-1 have your communication of February 4, 1916, transmitting to 
me for examination the following leases of canal and reservoir lands: 

"Valuation. 
"A. B. Jones, land at Indian Lake------------------------------- $883.33 
"Thomas E. Thorpe, embankment lot at Indian Lake____________ 883.33 
"::\frs. :\Iargaret Byers, Logan, Ohio, abandoned Hocking canal 

lands at Logan, Ohio--------------------------------------- 300.00 
"C. C. Sherwood, Maumee, Ohio, portion of the old abandoned 

side cut canal in village of :\Iaumee, Ohio___________________ 100.00 
"Anthony Toerner, Logan, Ohio, abandoned Hocking canal lands 

in the village of Logan·------------------------------------ 300.00'' 

I ·find these leases to be in regular form, and I am therefore returning the 
same to you with my approval endorsed on the triplicate copies thereof. 

Respectfully, 
Eow ARD C. Tt:RNER, 

Attorney-General. 
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1253. 

ROADS AND HIGHWA YS-D.IPROVE:\IENT ::\lADE UNDER SECTIO~ 
6956--1, G. C., NOW REPEALED-WHEN ASSESS::\IENT ::\IAY BE MADE 
OX LAND PREVIOUS.LY ASSESSED A~D LYII\G WITHIN ONE ::\IILE 
OF TERMINUS OF ROAD DIPROVED. 

Where a road was improved under sections 6956-1, et seq., G. C., now repealed 
and the road in question connects with or intersects another road previously im
proved, lands lying within one mile of the terminus of the road improved under 
sections 6956-1, et seq., G. C., and assessed for the other road previously improved, 
should also be assessed for a part of the cost of the improvement made under 
sections 6956-1, et seq., G. C. 

CoLUMBUS, OHIO, February 8, 1916. 

HoN. JosEPH W. HoRNER, Prosecuting Attorney, Newark, Ohio. 

DEAR SIR :-I have your communication of January 20, 1916, from which it 
appears that the improvement of that portion of the Newark-Linnville road imme
diately north of the National pike and intersecting or connecting with said pike 
was petitioned for and constructed un~er the provisi<;>ns of sections 6956-1 to 
6956-15, of the General Code, now repealed. The lands lying south of the National 
road and within one mile of the southern end of the Newark-Linnville road 
improvement referred to above have been assessed on account of the improve
ment of the ~ ational road. You desire to know whether any portion of the cost 
of improving that portion of the N ewark-Linnv,ille road referred to above should 
be assessed against the lands lying south of the Kational road and within one mile 
of the southern end of the Newark-Linnville road improvement, in view of the 
fact that such lands have already been assessed on account of the improvement 
of the National pike. 

It should first be observed that the right to make the assessment under the 
repealed sections is preserved by the saving provisions of the Cass highway law. 
Section 6956-10, G. C., provided, among other things, that not less than twenty per 
cent. nor more than thirty-five per cent. of the cost and expense of an improvement 
constructed under section 6956-1, et seq., of the General Code, including all 
damages and compensation awarded, should be assessed upon and collected from 
the owners of real estate lying and being within one mile from either side, end 
or terminus of the improvement and assessed according to benefits derived from 
the improvement as determined by the commissioners. It was further provided 
that such assessment should be in addition to all other assessments authorized by 
law, notwithstanding any limitations upon the aggregate amount of assessments 
on such property. 

I know of no principle of law which, in the absence of a statutory inhibition, 
precludes assessing real estate for a portion of the cost of a road improvement 
which confers benefits on the real estate in question merely because such real 
estate has been previously assessed· for the improvement of another and different 
road; and it could not be said that because a particular parcel of real estate is 
benefited by the improvement of one road no benefit could be ~onferred upon it 
by the improvement of another and different road. Some of the old road laws 
of Ohio contained certain exceptions as to lands previously assessed for other 
roads, but the statute under which the assessment in this case is to be made ex
pressly recognized the existence of previous assessments for other improvements, 
and contained no exception in favor of lands previously assessed for such improve
ments. 
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I am, therefore, of the opinion that the lands referred to by you should be 
assessed for a part of the cost of the improvement in question, which assessment, 
like all others, must be according to the benefits derived from the improvement. 

1254. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney-General .. 

BOARD OF CEXSORS OF :.\IOTIOX PICTURE FIDIS-:.\IE:.\IBERS OF 
SUCH BOARD .\RE IX UXCL.\SSIFIED SERVICE OF STATE CIVIL 
SERVICE. 

The members of the board of censors of uwtion picture films arc included in 
the zmc/assijicd sen.:ice under the pro<:isions of paragraph 3 of section 486-8, G. C., 
106 0. L., 404. 

CoLt:MBt:S, OHio, February 9, 1916. 

The State Civil Service Commissiou of Ohio, Columbus, Ohio. 

GE~TLEME~ :-I have your letter of February 3, 1916, submitting the following 
inquiry: 

"vVill you, therefore, kindly render us an optmon as to whether or 
not the members of the hoard of moving picture censors, under the indus
trial commission, are exempted from the classified service by any provision 
of section 486-8 of the civil sen· ice law?" 

The board of censors of motion picture films was created by an act of the 
general assembly passed April 16, 1913, which is found in 103 0. L., page 399, et seq. 
Section I of this act, beiug section 871-46 of the General Code, provinf'<; as follows: 

"There is created under the authority and supervision of the industrial 
commission of Ohio, a board of censors of motion picture films. Upon 
the taking effect of this act, the industrial commission shall appoint with 
the approval of the governor, three persons, one for one year, one for two 
years and one for three years, who shall constitute such board. Upon 
the expiration of the term of each member so appointed a successor shall 
be appointed in like manner for a term of three years." 

Section 486-8 of the General Code, 106 0. L., 404, to which you refer in your 
inquiry, provides that the civil service of the state of Ohio and the several counties, 
cities and city school districts thereof shall be diYided into the unclassified service 
and the classitied service. Said section further provides that the unclassified service 
shall comprise certain positions which ~hall not he included in the classified service 
and proceeds to !'pecify in tweln· paragraphs what positions shall he exempt from 
l'xaminations required by the ciYil service act. Paragraph 3 of said exceptions 
vrovides as follows: 

"The members of all hoanb and commhston;, and heads of principal 
<lepartments. hoards and commission appointed by the governor or by anrl 
with his consent; and the mrmhers of all hoards and commissions and all 
heads of departments appointed hy the mayor, or if there be no mayor 
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such other similar chief appointing authority of any city qr city school 
district. Provided, however, that nothing contained in this act shall exempt 
the chiefs of police departments and chiefs of fire departments of munici
palities from the competitive classified service as provided in this act." 

This paragraph of said section 486-8, supra, places the members of all boards 
and commissions appointed by the governor or by and with his consent in the un
classified service. The section first quoted requires that all members of the board 
of censors of motion picture films shall be appointed with the approval of the 
governor. In legal meaning and effect there is no perceptible difference between 
an appointment made by and with the consent of the governor and one made with 
his approval. It necessarily follows that members of said boar(! of censors must 
be held to be included in the provisions of said paragraph 3 aforesaid, which 
exempt all members of boards appointed by and with the consent of the governor. 

I therefore hold that members of the board of censors of motion picture films 
by virtue of said provisions of paragraph 3 of section 486-8 aforesaid, are included 
in the unclassified service and are therefore exempt from all examinations required 
by the civil service law. 

1255. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

'STATE FIRE MARSHAL-PAYMENTS MADE FROM ITEM A-3, 106 0. 
L., 690; ARE NOT SUBJECT TO APPROVAL OF STATE CIVIL SERV
ICE COl\L\1ISSIOl\. 

The itenz designated as A-3 in the appropnatwns made for state fire marshal, 
106 0. L., 690,. does not include persons in the classified civil service in the regular 
employ of said department, and payments from the appropriation for said item are 
not subject to the approval of the state civil service commission. 

CoLUMBtJS, 0Hro, February 9, 1916. 

HoN. BERT B. BucKLEY, State Fire 11-farshal, Columbus, Ohio. 

DEAR SrR :-I have your letter of February 1, 1916, as follows: 

"Referring to the appropriation for the department of state fire mar
shal, H. B., 701, with particular reference to the item appearing at the top 
of page 33, reading as follows: 
"'A-3. Unclassified-

Fees, mileage and maintenance of witnesses, township clerks, 
special attorneys and stenographers----------------------$5,474.00' 

"Kindly advise this department whether the state civil service com
mission has any jurisdiction over the expenditures from this contingent 
fund." 

I 

The item designated as A-3 in the appropnattons made fer your department, 
106 0. L., 690, is not intended to include persons in the classified civil service in 
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the regular employ of your department In addition to the fees and mileage of 
witnesses, this appropriation is intended for the payment of stenographers em
ployed temporarily to take testimony and statements, and to furnish transcripts 
of same when necessary for the use of your department in the preparation and 
prosecution of cases in which it is interested. 

As this appropriation is not intended for the payment of persons in the classi
fied civil service in the regular employ of your department, payments which may 
be made therefrom are not therefore subject to the approval of the state civil 
service commission. Your inquiry therefore is answered in the negative. 

1256. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

COUNTY CO~il\HSSIO~ERS-LDIITED IK COXTRACTS FOR MEDICAL 
AND SURGICAL TREAT1IEKT AXD HOSPITAL SERVICE TO PER
SONS WHO ARE PROPER COUNTY CHARGES-LEVY AUTHORIZED 
BY SECTION 3138-2, G. C-HOW CONTRACTS WITH HOSPITALS 
UNDER SECTION 2502, G. C, ARE LIMITED. 

The authority conferred upon county commissioners by the provisions of 
sections 3138-1, G. C., 103 0. L., 67, and 3138-2, G. C., is limited to making contracts 
with corporabions, joint stock companies and associations mentioned in section 
3138-1, G. C., for medical and surgical treatment, hospital service and attendance 
necessary to the proper care and maintenance of the indigent sick and disabled 
persons who are under the law a proper county charge. 

The payment of the contract price for such service must be made from the 
proceeds of the levy authorized under section 3138-2, G. C., and is subject to the 
provisions of sections 5660 and 5649-3d, G. C. 

The authority conferred by the provisions of sectiou 2502, G. C., is limited to 
contracts with hospitals for reimbursement for the maintenance, support and treat
ment of indigent poor in such hospital. 

CoLUMBus, 0Hro, February 9, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-Your communication under date of January 31, 1916, is as 
follows: 

"We are sending you herewith copy of a letter addressed to this de
partment by Hon. Frank J. Murray, probate judge of Madison county, 
and we would ask your written opinion upon the three questions pro
pounded by Judge :Murray m said letter." 

The letter of Hon. Frank J. Murray, probate judge of Madison county, to 
which you refer, is as follows: 

"About two years ago a number of the leading citizens got together 
and organized what they denominated 'The Health and \Velfare League.' 
Its purpose being to promote the health and general welfare of the com
munity by teaching the people to be clean, to keep their surroundings 
sanitary, and to administer to the wants of the indigent sick and disabled. 
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"We work under the supervision of the state board of health. 
"To do our work effectively we employed a professional nurse who 

was sent us by the state board of health. This nurse spends her time going 
from home to home of the poor people. "Where she finds sickness baths 
are given, changes of clothing are furnished, and instructions given in 
what and how to cook proper food for the sick. \Vhere there are children 
this nurse cleans them up, instructs the girls in cooking and sewing, and if 
there is any defect of vision or adenoids or bad tonsils, a report is made 
and necessary and proper relief furnished by the league. Likewise visits 
are made to the schools and examinations made of the students. 

"The nurse visits all the homes of the poor people, and it is the effort of 
the league to bring relief to these people in their homes. 

"The report of the nurse for the past year shows that she has been 
making about eighty to one hundred visits to such homes per month. 

"No charge is made for the nurse's services, and any needed surgical 
operations are paid for by the league. 

"This league is incorporated as a corporation not for profit, and has a 
membership of about one hundred members who contribute fifty cents per 
year dues. The rest of the money necessary to run the affair is raised 
by tag day collections and contributions. 

"Some time ago a lady of the county died leaving twelve acres in the 
town of London to the county commissioners to be used by them for a 
hospital or for any other similar charitable purpose. 

"This league thought that with the approval and aid of the commis
sioners it would' equip one of the houses as a sort of an emergency hospital 
and make it the center and basis of its other health and welfare work. 

"The commissioners agreed to help us in this latter undertaking, but 
when we investigated the property it was found to be in such run-down 
condition that it would not be feasible to do what we intended in the way 
of a hospital, so with the consent of the commissioners we have given up 
that plan for the present. Instead of using this property, we have rented 
a few rooms elsewhere in the town, which we use for headquarters, and to 
this place the children are brought for examination for defective vision, 
adenoids, etc. 

"I have attempted to give you the detail information concerning our 
work. The commissioners have signified their willingness to give us 
financial aid in the work we are doing without requiring us to equip and 
maintain the hospital, but I, as a member of the league, have not been 
satisfied in my own mind that this can be legally done, and because of a 
difference of opinion we have agreed to submit the matter to you for 
instruction, realizing, as we do, that if the money is given over to us, it 
will be your department of inspection and supervision that will call us to 
time if it is improper. 

"Upon the foregoing facts we would like to know: 
"1. Whether, under section 3138-1 as amended in Vol. 103, page 67, the 

commissioners can legally give us aid to carry on our work. Our actual 
expense is about eleven hundred dollars per year. 

"2. If we go ahead and equip an emergency hospital on the property 
bequeathed to the county, and there take care of the indigent sick of the 
county who desire to avail themselves, can the county give us financial aid? 

"3. If under this last situation the county can help us, will not the 
aid given have to bear a reasonably close relation to expense we incur in 
the actual taking care of the indigent, or will the fact that we do take 
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care of a few of the indigent be sufficient justification for the commis
sioners allowing us as much money as they deem fit, of course keeping 
within the maximum fixed by law?" 

239 

Section 3138-1 of the General Code (103 0. L., 67), to which reference is 
made, and section 3138-2 of the General Code, provide as follows: 

"Section 3138-1. That the board of county commissioners of any 
county may enter into an agreement with a corporation or association, 
organized for charitable purposes, or if there is no such corporation or 
association, then with any corporation or association organized for the 
purpose of maintaining and operating a hospital in any county where a 
hospital has been established, or may hereafter be established, for the care 
of the indigent sick and disabled, excepting persons afflicted with pul
monary tuberculosis, upon such terms and conditions as may be agreed 
upon between said commissioners, and such corporation or association, 
and said commissioners shall provide for the payment of the amount 
agreed upon, either in one payment, or installments, or so much from 
year to year as the parties stipulate. 

"Section 3138-2. The hoard of commissioners may annually, at the 
June session, levy a tax not exceeding two-tenths of one mill upon the 
taxable property of said county for the purpose of providing such aid and 
assistance to any such corporation or association; and all taxes so levied 
and collected under this act shall be applied under the order of said board 
to the purpose for which the same are so levied and collected." 

It may be first noted that with reference to agreements with corporations or 
associations organized for the purpose of maintaining and operating a hospital, the 
authority of the county commissioners may be exercised only in a "county where 
a hospital has been established, or may hereafter be established, for the care of 
the indigent sick and disabled." It appears that as yet no such hospital has been 
so established in the case under consideration, and that part of the section just 
quoted would, therefore, be without application. 

I fail to find any record in the office of the secretary of state of the incorpora
tion of "The Health and \Velfare League" referred to and as stated in the above 
correspondence. If, however, the statement as to the incorporation should be in 
error, I think sufficient appears in the facts presented to fully warrant the assump
tion that "The Health and \Velfare League" is at least an association organized 
for charitable purposes such as is contemplated by the terms of section 3138-1, of 
the General Code, supra. 

Any association such as is within the contemplation of section 3138-1 of the 
General Code, supra, will of necessity be also within and subject to the provisions 
of section 6 of article VIII of the constitution, which is as follows: 

"X o laws shall he passt"rl authorizing any county, city, town or town
ship, by a vote of its citizens, or otherwise, to become a stockholder in any 
joint stock company, corporation or association whatever; or to raise money 
for or to loan its credit to, or in aid of. any such company, corporation 
or association. * * *" 

From this it clearly follows that no such construction of section 3138-1 of 
the General Code, supra, may be accepted as to permit the county commissioners 
to raise funds and appropriate the same to the mere aid or maintenance of any 
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corporation or association of whatever kind, however !audible its purpose or 
praiseworthy its accomplishments. This was very clearly pointed out in an opinion 
of my predecessor, Hon. Timothy S. Hogan, which is found at page 1067 of the 
report of the attorney-general for the year 1911. 

In view of this constitutional inhibition it must be presu~ed, unless the lan
guage admits of no other reasonable interpretation, that the purpose in its enact
ment was not merely to permit the county commissioners to raise money for the 
aid of a corporation, joint stock company or association. One of the first duties 
of public authorities is, however, the care and maintenance of the indigent and 
helpless poor of society, and this duty has to a very considerable extent heretofore, 
either directly or indirectly, devolved upon the county commissioners. It would 
not seem unreasonable, therefore, to assume that the purpose of the enactment of 
sections 3138-1 and 3138-2, General Code, supra, was to enable the county com
missioners to more conveniently and effectively provide for the proper and nec
essary medical and surgical treatment of the indigent residents of the county who 
are, under the law, a proper county charge. In other words, the purpose of sections 
3138-1 and 3138-2 of the General Code, supra, is to authorize the county commis
sioners to contract with that class of corporations and associations therein defined 
for medical and surgical treatment, hospital service and the attendance necessary 
to the proper care and maintenance of the indigent sick and disabled persons who 
are under the law a proper county charge. 

I am inclined to the view that a contract so limited in its terms and operation 
for the payment to such corporations or associations as come within the terms of 
section 3138-1 of the General Code, of a sum not in excess of the fair and reason
able value thereof, made by the commissioners with such corporation or associa
tion for medical and surgical treatment, care, maintenance and hospital service 
of the indigent sick and disabled persons who are a proper coun-ty charge, would 
not contravene the provisions of section 6 of article VIII of the constitution. That 
is to say: "the aid and assistance" mentioned in section 3138-2 of the General Code, 
must in all cases be confined to the contract price as a fair and reasonable sum for 
the services hereinabove defined. 

The contract or agreed price to be paid for the above service is not authorized 
to be paid from the general county fund nor from the poor fund, but on the 
contrary a special levy is provided therefor. Section 3138-1 is enabling only, hence 
the use of the word "may" in the succeeding section. It seems quite apparent 
that it was the legislative intent that in event the agreement provided for in section 
3138-1 of the General Code shall he entered into, then the commissioners "shall" 
make the levy provided for in section 3138-2 of the General Code, and that the 
price agreed upon shall not he paid out of any other fund than that produced by 
such levy. 

The contract above defined would in any event he subject to the provisions 
of sections 5660 and 5661 of the General Code, which, in part, are as follows: 

"Sec. 5660. The commissioners of a county * * * shall not enter 
into any contract, agreement or obligation involving the expenditure of 
money, or pass any resolution or order for the appropriation or expendi
ture of money, unless the auditor or clerk thereof, respectively, first certi
fies that the money required for the payment of such obligation or appro
priation is in the treasury to the credit of the fund from which it is to 
be drawn, or has been levied and placed on the duplicate, and in process of 
collection and not appropriated for any other purpose; * * * 

"Sec. 5661. All contracts, agreements or obligations, and orders or 
resolutions entered into or passed contrary to the provisions of the next 
preceding section, shall be void. * * *" 
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Such contracts or agreements would also be subject to the further provisions 
of section 5649-3d of the General Code, as follows: 

"At the beginning of each fiscal half year the various boards men
tioned in section 5649-3a of this act, shall make appropriations for each 
of the several objects for which money has to be provided, from the 
moneys known to be in the treasury from the collection of taxes and all 
other sources of revenue, and all expenditures within the following six 
months shall be made from and within such appropriations and balances 
thereof, but no appropriation shall be made for any purpose not set forth 
in the annual budget nor for a greater amount for such purpose than the 
total amount fixed by the budget commissioners, exclusive of receipts and 
balances." 

Since, as it is assumed, no such levy has been made and is now in process of 
collection, there can be no fund now appropriated which could be certified against 
as provided in section 5660, of the General Code, supra. 

I am, therefore, of the opinion, in answer to your first inquiry, that the county 
commissioners are without authority to enter into any agreement with 'The Health 
and \Velfare League" under the provisions of sections 3138-1 and 3138-2, of the 
General Code, on the facts submitted, and more particularly are they without 
authority to otherwise raise money for the aiel of such association or corporation. 
That is to say, the authority under the sections referred to conferred upon the 
county commissioners is limited to that class of contracts or agreements herein
above defined, and in the absence of such contract no "aiel or assistance" may be 
afforclecl or given by the county commissioners to any corporation, joint stock 
company or association named or referred to in said section 3138-1 of the General 
Code. 

In addition to sections 3138-1 and 3138-2 of the General Code, it is provided 
by section 2502 of the General Code as follows: 

"Except in counties containing hospitals supported by public funds, 
the· commissioners of any county, in their discretion, may pay to a hospital 
organized or incorporated for purely charitable purposes, in which the 
indigent poor of the county may receive, free of charge, needed medical 
and surgical treatment, a sum not to exceed twenty-five hundred dollars 
each year. Such amount shall be paid from the county poor fund in equal 
payments on the first day of January and July, and shall he for the main
tenance and support of such indigent poor and the reimbursement of such 
hospital for treatment thereof. X othing herein shall authorize the payment 
of public funds to a sectarian institution." 

This section of the General Code is also subject to the provisions of section 
6 of article VIII of the constitution, if such hospital is maintained and operated 
by a corporation, joint stock company or association, and to that general principle 
of the law of taxation that public funds may not be raised for purely private use 
and benefit, if such hospital were established, maintained and operated by a private 
individual so that the operation of this section is, by force of the constitutional 
provision and the general principles of law referred to, limited to contracts such 
as are defined in the earlier part of this opinion. It will be noted that the payment 
of such sum as is mentioned in the earlier part of this section, is specifically limited 
in the concluding portion thereof to a reimbursement for maintenance, support and 
treatment of indigent poor in such hospital. 
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It will be noted further that contracts under this section may be made only 
with "hospitals organized or incorporated for purely charitable purposes." It could 
hardly be maintained that "The Health and \Velfare League" is such a hospital 
as is contemplated by the provisions of the section, or that it has, established and 
in operation, such hospital as is contemplated by the terms of the statute now 
under consideration. 

Contracts under this section would also be subject to the provisions of sections 
5660 and 5649-3d of the General Code, supra, and for the same reasons as sug
gested in reference to contracts under the provisions of section 3138-1, could not 
be entered into by the county commissioners under the state of facts submitted. 

In answer to your second and third questions, I am of the opinion that the 
county commissioners may enter into such an agreement only with "The Health 
and Welfare League" as is defined in the answer to the first inquiry, and therefore 
that further consideration of the second and third enquiries is rendered unnecessary. 

Attention is caJled to opinion Xo. 893, under date of October ·5, 1915, a copy 
of which is herewith enclosed, in which it is held that the board of education of a 
school district may, under authority of section 7692 of the General Code (103 0. L., 
897), appoint a school physician and a trained nurse to aid in the performance of 
the duties of such school physician. 

1257. 

RespectfuJly, 
Enw ARD C. TURNER, 

Attorney-General. 

PROPOSED AGREEMENT BETWEEN STATE AND THE MIAMI CON
SERVANCY DISTRICT, APPROVED. 

A proposed agreement between the state of Ohio and the Afiami conservancy 
district may lawfully be executed b:y the superintendent of public works, acting on 
behalf of the state, and when the same has been approved by the governor it will 
be valid. 

CoLUMBUS, 0Hro, February 10, 1916. 

HoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 

DEAR Sm :-1 have your communication of February 3, 1916, transmitting to me 
a copy of an agr_eement between the state of Ohio and the .:\1iami conservancy dis
trict, relative to the temporary occupancy of certain portions of the l\liami and 
Erie property by the conservancy district for the purpose of constructing levees and 
other similar works. The agreement in question has been executed by the con
servancy district but has not yet been executed by you and you request my opinion 
as to whether or not your department has a right to enter into the contract in 
question. 

The agreement and accompanying resolution of the directors of the Miami con
servancy district, authorizing execution of the same, read as follows: 

"At a meeting of the board of directors of the J\fiami conservancy 
district held at its office in Dayton, Ohio, on Saturday, January 22, 1916, 
there being present .:\Iessrs. Deeds, Allen and Rentschler, upon motion of 
Mr. Rentschler, seconded by Mr. Allen, and upon roll call, as follows: Mr. 
Allen voting aye, J\lr. Rentschler aye, and the President, J\lr. Deeds, aye, 
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it was resolved that the president of the board, duly attested by the secre
tary, be authorized and directed to enter into an agreement with the super
intendent of public works of the state of Ohio, to be approved by the proper 
officers of the state, reciting the necessity of the agreement with the proper 
preambles and specifications for the conveyance to the ;.tate of Ohio, as 
specified in the agreement hereinafter written, for the temporary occupa
tion of certain canal property therein specified, and is therein fully stated, 
and that the president and secretary be fully authorized to carry the same 
into effect. 

"The agreement 1s as follows : 

"AGREEl\IEXT. 

"This agreement made and entered into this 22d day of January, 1916, 
and between the state of Ohio, through its authorized agent, the superin
tendent of public works, and duly approved b~· the g~vernor, both officers 
of the state of Ohio acting for and on behalf of said state pursuant to 
law, party of the first part, and the Miami conservancy district, a political 
subdivision of the state of Ohio, a corporation duly established under the 
conservancy Jaw of Ohio by the court of common pleas of :\Iontgomery 
county. Ohio, in case Xo. 36847, June 28, 1915, and duly tiled with the sec
retary of state of Ohio and recorded June 30, 1915, which district was 
established for the purpose of protecting not only farm lands and public 
roads in the valley of the Great :\liami river from devastating floods, hut 
also the municipalities of Piqua, Troy, Tippecanoe City, Dayton, :\Iiamis
burg, Franklin, 1liddletown, Hamilton and others and which extends from 
the Loramie reservoir in Shelby county on the north following the Great 
Miami river and its tributaries down through Hamilton county, party of 
the second part, Witnesseth : 

"\Vhereas, it becomes necessary in the official plan for flood proteciion 
of said district that certain canal lands of the :\Iiami and Erie canal be 
temporarily occupied; and, 

"\Vhereas, the said officers of the state of Ohio in the performance of 
their duties desire to protect the ownership of the state in its public works 
and if possible increase the value of the same by acquiring additional lands 
and privileges for the improvement of canal lands for a ship canal, which 
the state may hereafter determine to construct, without any additional 
cost or expense to the state; and, 

"Whereas, the canal property to be temporarily occupied, provided for 
herein, has not been navigated for many years and is not navigable by rea
son of the destruction of its banks, locks and works by floods and other 
causes ; and, 

"Whereas, the official plan of the party of the second part will re
quire certain temporary flood gates, as hereinafter specified, for the pro
tection of said district from floods; and, 

"\Yhereas, by its power under the law and upon the apprm·al of the 
official plan, the party of the second part i, willing and agrees to com
pensate the state of Ohio for its privilege, herein, and shoulcl the 'tate of 
Ohio determine at some future time to improve or enlarge its present canal 
system or construct a barge canal, the conscn·ancy district agree;. that, at 
all places where the canal lands arc occupied by the com.tructions or worb 
of the district or where such lands may be within the possible flood line of 
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the water within the reservoirs, it will furnish the state of Ohio a right
of-way of the same width and cross section as that now occupied by said 
canal, which right-of-way shall be protected from floods by the district 
without expense to the state, or if said right-of-way and flood protection 
is not furnished the state within a reasonable time to be named by the 
proper state authority, the district agrees to pay in cash the amount of 
money required therefor by the state; and, 

"Whereas, it is specifically agreed by the said district that so long as 
any part of the public works of Ohio remains within the territory which 
would be flooded by reason of the construction or operation of any part 
of the. works or devices of the ::\Iiami conservancy district, as shown by 
its official plan, it will repair the same without expense to the state for 
any damage done to the public works of Ohio on demand of the superin
tendent of public works, or his successor; and, 

"Whereas, it is specifically agreed that the state of Ohio shall not by 
reason of this agreement lose title to or alienate any of its property or any 
of its rights to the canal, and that the arrangement outlined in this agree
ment is a temporary one to hold only until such time as navigation is re
sumed or the state determines upon a policy as to its canal lands; and, 

'·\Vhereas, the word 'temporary' as used herein does not signify that 
the works or plans of the Miami conservancy district are temporary, but 
indicates that as against the state the works of the district contained in the 
several items below enumerated are temporary, and that other plans con
sistent with the protection of the said district will be inaugurated by the 
district in lieu thereof in order to carry out its flood protection plans, and 
that such changes will not be a burdensome expense, and that such new 
plans cannot be perfected until the plans of navigation or other plans have 
been made definite by the state; and, 

"Whereas, under section 15 of the conservancy law of Ohio under the 
general powers therein defined, the party of the second part is authorized 
and empowered to construct any and all of the works and improvements of 
said district across, through or over any public highway or canal, in or 
out of said district, and to remove or change the location of any canal or 
other improvement in or out of said district, and the right to sell real or 
personal property or any easement, riparian right, right-of-way or canal, 
for any necessary purposes; and, 

"Whereas, it is further agreed that such works as are hereinafter de
scribed under the several items will not be constructed until plans for such 
construction have been submitted by the party of the second part to the 
superintendent of public works and have been approved by him. This, 
however, shall not apply to item 7 so as to require the said superintendent 
of public works to approve the plans and construction of the proposed dam, 
but the plans for the construction of a canal across said dam shall be sub
mitted by the proper authorities to the said party of the second part for 
its approval; and, • 

"Whereas, all of said plans are subject to the approval of said court 
of common pleas in the adoption of said official plan of said the Miami 
conservancy district according to law. 

"Xow, therefore, It is agreed that the particular points where the canal 
property will be affected by the works of the district and the particular 
arrangement to be entered into are outlined in detail, as follows: 

"Item I. At a point about one and one-quarter miles north of the vil
lage of Lockington, where it is necessary to construct a road across the 
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canal, the conservancy district agrees to construct, at its own expense, a lift 
bridge equal in character to those heretofore built and of sufficient dimen
sions to care for traffic and span the canal. However, as such a bridge 
probably would deteriorate before the canal again comes into operation, it 
is agreed that the construction of such bridge shall be postponed until the 
canal is in operation, and that until such time, a road crossing may be built 
across the canal by means of a fill through which shall be placed a pipe 
of sufficient dimensions to carry the water flowing in the canal, the exact 
size of said pipe to be determined and approved by the superintendent of 
public works. This fill shall be similar in character to the one now crossing 
the canal a short distance south of the point indicated. 

"Item 2. At a point about three-quarters of a mile north of the vil
lage of Lockington, where it is necessary to construct a road crossing over 
the canal, it is agreed that an exactly similar course shall be taken, as m the 
above mentioned case, and that the exact size of such pipe shall be deter
mined and approved by the superintendent of public works. 

"Item 3. Between these two crossings, it is agreed to allow the con
struction of a highway within the canal right-of-way and immediately ad
joining the canal, this highway to be removed, whenever, due to resuming 
navigation in the canal, such removal shall, in the opinion of the super
intendent of public works, or his successor, be desirable. 

"Item 4. It is agreed that at a point just north of the city of Troy, 
where a ditch now crosses under the canal, a levee shall be built across 
the canal, immediately south of such ditch, with sufficient opening to allow 
water now flowing in the canal to pass, said opening to be fitted with gates 
which may be closed during floods, the size of said gates to be determined 
and approved by the superintendent of public works, when the water other
wise would flow into the city of Troy. It is further agreed that such 
levee will be removed whenever, as a result of the resumption of naviga
tion, such removal shall, in the opinion of the superintendent of public 
works, or his successor, be desirable. 

"Item 5. It is agreed that a levee may be constructed on the east side 
of the canal, within the canal right-of-way, extending from the above men
tioned point southerly to high ground within the limits of the city of Troy 
of such height as may be necessary to prevent flood waters from the Miami 
river crossing the canal and flowing into the city of Troy, it being further 
agreed that such levee shall be removed whenever, with the resumption of 
navigation, the superintendent of public works, or his successor, shall in
dicate such removal to be necessary or desirable. 

"Item 6. It is agreed that at Tippecanoe City a levee may be con
structed along the canal, for all or a part of the distance from the crossing 
of the east and west road just north of the city, southerly to the southerly 
corporation limits of Tippecanoe City, such levee may be wholly or partly 
within the canal right-of-way, and may, if necessary, cross from one side to 
the other of the right-of-way. In the bottom of this levee, where it fol
lows within the canal right-of-way, a 24-inch pipe shall be placed to fur
nish water to all persons now receiving water, through this reach of the 
canal, under lease from the state, the size of said pipe to be approved 
and determined by the superintendent of public works. It is further agreed 
that whenever navigation is resumed in this section of the canal, the 
l\riami conservancy district will remove such levee, rebuilding it to the 
same elevation, at a sufficient distance to the east, to protect fully the 
l\Iiami and Erie canal through this section. It is further agreed that if 
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the state of Ohio determines at some future time to improve or enlarge 
its present canal system or construct a barge canal through Tippecanoe City, 
the .:\Iiami conservancy district will, prior to building the levee as above 
outlined, subject to the approval of the conservancy court, provide the state 
with a right-of-way to the width and cross section of the present canal 
property directly east of the present right-of-way of said canal through
out said entire distance, except for such land as may now be occupied by 
the power plant of the water supply and lighting plant of Tippecanoe City. 

"Item 7. It is further agreed that the state shall have a right to con
struct a canal on the side of the dam which is to be built across the 1Iiami 
river about six miles below Tippecanoe City, whenever the state of Ohio 
shall determine to improve or enlarge or construct a new canal, and the 
said district agrees that the state shall have the right-of-way across said 
dam for its canal of the same width and cross section as the present canal, 
and if any enlargement of said Taylorsville dam shall be required to ac
commodate said canal, it shall be done at the expense of the said con
servancy district and not at the expense of the state of Ohio. It is further 
agreed that until navigation is resumed in the canal, at the point where the 
outlet works of the dam across the canal right-of-way, the .:\Iiami con
servancy district may build a concrete weir and may occupy the present 
location of the canal, on the condition that whenever navigation is resumed, 
in case the state shall not avail itself of the right to cross the river valley 
on the dam, the Miami conservancy district will remove such part of said 
concrete weir as may be necessary, will replace it with a gate, ami will re
place the cross section of the canal. 

"Item 8. It is agreed that the conservancy district may, at its own ex
pense, renew and strengthen the canal gates and appurtenances above 
Findlay street, in the city of Dayton, so as to make the city secure against 
flood waters entering through the canal, the size of said gates to be deter
mined and approved by the superintendent of public works. 

"Item 9. It is agreed that the .:\Iiami conservancy district may con
struct sluice gates and openings at points on the Miami and Erie canal 
in the city of Miamisburg, in order to prevent the overflow of the city by 
water flowing through the canal, as follows: 

"Near the north line of the city, three 4 x 5-foot sluice gates; north of 
Sycamore creek, one 4 x 5-foot sluice gate, and south of Sycamore creek 
one 4 x 5-foot ppenin&-. 

"It is agreed that all these structures shall be removed, when, with the 
resumption of navigation, the superintendent of public works, or his suc
cessor, shall indicate that their removal is desirable. 

"Item 10. It is agreed that the .:\Iiami conservancy district may con
struct near .:\Iound street, in }.liamisburg, an emergency outlet for storm 
water from the .:\Iound street storm sewer into the canal, to afford pro
tection to the city against flooding from the hillside water. Said outlet shall 
be removed by the .:\Iiami conservancy district at its expense at any time 
that the navigation of the canal is resumed by the state, if, in the judg
ment of the superintendent of public works, such removal is necessary to the 
proper use of the canal. The said conservancy district agrees to remove 
from the canal without expense to the state any deposits left thereby rea
son of the construction or operation of said storm water sewer and to 
repair all damages to the canal caused by the construction or operation of 
said sewer. 



ATTORNEY -GENERAL. 

"Item 11. It is agreed that the Miami conservancy district may, at its 
own expense and cost, raise the banks of the canal through the southern 
part of the city of Miamisburg to such an extent that flood water will not 
flow out of the canal into the city, such fill to be removed whenever, in the 
opinion of the superintendent of public works, such removal may be neces
sary to provide for navigation. 
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"Item 12. It is agreed that at ).!iddletown a levee may be carried 
across the canal to prevent flood water from entering the city through 
the canal, this levee to be provided with three 5 x 6-foot sluice gates, these 
sluice gates to be left open at all times, except during flood, provided the 
).Iiami conservancy district shall remove these gates at any time when, in 
the opinion of the superintendent of public works, their removal may be 
necessary in order to provide for navigation. The size of said gates shall 
be determined and approved by the superintendent of public works. 

"Item 13. It is agreed that a levee may he constructed on the east 
bank of the canal, extending from the proposed gates at l\Iiddletown above 
mentioned, northerly to about 500 feet above the Poast Town road of such 
height as may be necessary to prevent flood waters from the l\liami river 
crossing the canal and flowing into the city of Middletown, it being fur
ther agreed that such lene shall be removed, whenever with the resump
tion of navigation, the superintendent of public works, or his successor, 
shall indicate such removal to be necessary or desirable. 

"Item 14. It is agreed that a levee may be constructed on the bank 
of the canal, extending from the levee crossing at the southerly end of the 
city of Middletown, northerly to the canal locks near Eighth street to 
such height as may be necessary or desirable. Such levee shall be removed 
by the 1Iiami conservancy district at its expense at any time that the nav
igation of the canal is resumed by the state, if, in the opinion of the su
perintendent of public works, ~ueh removal is necessary to the proper use 
of the canal. 

"Item 15. It is agreed that the Miami conservancy district may con
struct two 5 x 5-foot sluice gates at the levee crossing of the canal opposite 
Gill street in the city of Piqua, in order to prevent the overflowing of the 
city by water flowing through the canal during floods, the size of said gates 
to be determined and approved by the superintendent of public works. 

"It is agreed that these structures shall be removed when, with the re
sumption of navigation, the superintendent of public works shall indicate 
that their removal is desirable. 

"Item 16. It is agreed that the plans and specifications for all pipes, 
valves, gates, sewers and other devices located on or over the state canal 
property shall be approved by the superintendent of public works of Ohio 
prior to the commencement of work thereon, and the sizes mentioned in 
this contract shall be 'uhject to such changes ~nd modifications as the su
perintendent of public works may deem necessary. This, however, shall 
not apply to the Taylors\·ille dam or appurtenances. 

"Item 17. It is agreed that the ).Iiami consen·ancy district shall in
demnify the state of Ohio for any loss or damage that may result from any 
interference on the part of the ).! iami con-ervancy district with the rights 
of any lessees of the state of Ohio on any lease now in existence. 

"This agreement signed in quadruplicate the day and year first above 
written. 
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"\Vitnesses as to signatures of 
the party of the first part: 

"Witnesses as to signatures of 
the party of the second part: 

OPINIONS 

"Superintendent of Public \Vorks. 
"PARTY OF THE FIRST PART. 

"0. X. FLOYD, THE :\IIAMI CONSERVANCY DISTRICT, 
"MARC H. BRIDGE. By E. A. DEEDS, President. 

"Approved ------------------ 1916. 
"Attest: EzRA M. KuHNS, Secretary. 

"PARTY OF THE SECOND PART. 
(Seal) 

"I, Ezra M. Kuhns, secretary of the :Miami conservancy district, in 
charge of the records and minutes of the board of directors of said dis
trict, do hereby certify, that the foregoing resolution together with the 
agreement thereto attached is a true copy thereof taken from the minutes 
of the proceedings of said board of director3 of the Miami conservancy 
district. 

"In witness whereof, I have hereunto affixed my name and the seal of 
said di~trict this 22d day of January, 1916. 

(Seal) 
"EZRA M. KUHNS, 

"Secretary, The Miami Conservancy District." 

* * * * 
Section 15 of the conservancy law, being section 6828-15, G. C., 104 0. L., 20, 

authorizes the board of directors of a conservancy district to construct any and all 
of its works and improvements across, through and over any canal and to remove 
or change the location of any canal. By the. same section the board of directors of 
a conservancy district is authorized to purchase and sell real property, easements 
and riparian rights. It would not be argued, of course, that this section would 
authorize the board of directors of a conservancy district to construct its works 
across the canals of the state or to change the location of such canals unless the 
consent of the state be first secured. The conservancy act does not provide any 
method by which such consent may be secured, but in so far as the facts of this 
particular case are concerned, it would seem clear that ample authority in the prem
ises is conferred upon the superintendent of public works by section 412, G. C., 
103 0. L., 120, which provides that the superintendent of public works shall have 
the care and control of the public works of the state and shall make such altera
tions or changes thereof and construct such devices or improvements as he may 
deem proper in the discharge of his duties and may. subject to the approval of the 
governor, purchase on behalf of the state such real or personal property rights or 
privileges as it may be necessary in his judgment to acquire in the maintenance of 
the public works or their improvement, subject to the approval of the governor. 

The agreement submitted by you does not involve the alienation by the state 
of its title to or right in any canal land. It cannot be said that the state is leasing 
or selling any of its canal property, but the agreement does involve the acquiring 
by the state of real property and easements, and in view of the provisions of 
section 412, G. C.,such agreement may therefore be consummated only with the 
approval of the govet:nor. 

There is no doubt that under section 412, G. C., the superintendent of public 
works, if he had an appropriation available therefor, would be authorized to con-
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struct on the canal property of the state many, if not all, of the works which the 
conservancy district proposes to construct. These works are designed in the main 
to protect adjoining property from damage from flood waters which find their way 
into the canal. Damage of this sort has always been made the basis of claims 
against the state, and the legislature has been often asked in the past to appropriate 
money for the payment of such claims. It requires no forced construction, there
fore, to conclude that the superintendent of public works would, under section 412, 
G. C., if appropriations were available therdur, be authorized to construct along 
and across the canals of the state dam,.; and other works calculated to protect the 
adjoining property from flood waters, provided these dams did not interfere with 
navigation. Xavigation has been abandoned in the canal property affected by the 
agreement now under comideration, and the gi't of the proposed agreement is that 
the superintendent of public works grant pnmission to the conservancy district 
to construct dams and other works on the canal property, which works cannot 
interfere with navigation for the reason that there is no navigation on this part 
of the canal. These works are to be so constructed as to care for the rights of 
persons who are buying water from the state, and the conservancy district agrees 
to remove the works at any time that their removal is necessary or desired in the 
judgment of the superintendent of public works, on account of the resumption of 
navigation in that part of the canal affected. In other words, the superintendent 
of public works grants to the conservancy district authority to do certain things 
which he might do if he had the necessary appropriations available. In exchange 
for these privileges, the state acquires certain real estate and easements, and in so 
far as the agreement involves the acquisition of real estate and easements, the 
approval of the governor is, as has already been pointed out, required. 

I am therefore of the opinion, and advise you, that you may lawfully execute 
an agreement of this character, and that when the same has been approve! by the 
governor, it will be valid. 

1258. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

WHE~ JUVEXILE COURT J!AY CQ:I.D.IIT A DELINQUEXT CIIALE CHILD 
TO OHIO STATE REFOIUIATORY-CHILD SIXTEEX YEARS OF AGE 
AT TIME OF HEARING. 

Under section 1652, G. C., 103 0. L., 871, a juvenile court may commit a 
delinquent male child, 1d10 is delinquent because of having committed a felony, 
and -u:ho at the time of the lzeari11g is sixteen years of age or 07.-'Cr, to tlzc Ohio 
State Reformator)', ez•c11 though suclz clzild was 11ot yet sixteen )'Cars of age at the 
time of committing suclz felony. 

CoLL":I!BL"S, OHIO, February 10, 1916. 

HoN. C. P. KENNEDY, Prosecuting Attorney, Akron, Ohio. 

DEAR SrR :-The letter of ~Ir. ]. C. ~Iusser, assistant prosecuting attorney, 
under date of February 3, 1916, asking my opinion, received and is as follows: 

"On December 23, 1915, Joseph Frame was bound over to the grand 
jury of this county by the police judge of the city of Akron. At that 
time it appeared that Frame was seventeen years of age. Some time later 
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it was learned through Frame's parents that at the date of his hearing in 
the Akron police court he was but fifteen years of age, and that he would 
not attain his sixteenth year until January 25, 1916. 

"The result was that yesterday, February 2, an affidavit was filed in the 
probate court, charging the said Joseph Frame with being a delinquent 
male child. Frame was found guilty by the court, but was not sentenced. 
I recommended to the probate judge that Frame be committed to the Ohio 
State Reformatory. Probate Judge Lytle was of the opinion that this boy 
be committed to that institution, but doubted his power to so commit him, 
owing to the construction which he, Judge Lytle, placed on the last sentence 
of section 1652 of the General Code, as amended in 103 0. L., page 872. 

"Judge Lytle was of the opinion that Frame, being but fifteen on the 
day the felony was committed,and arriving at the age of sixteen years be
tween the date of his arrest and the date of his hearing, the said Joseph 
Frame could not be committed to the Ohio State Reformatory. 

"I personally, am of the opinion that section 1652, G. C., should be 
interpreted to mean that the delinquent child's age at the date of his 
hearing is the determining factor. However, the judge has requested me 
to write you for your opinion upon this section of the code, which I am 
accordingly doing." 

Section 1644 of the General Code, 106 0. L., 458. provides in part as follows: 

"For the purpose of this chapter, the words 'delinquent child' includes 
any child under eighteen years of age who violates a law of this state. 
* * * A child committing any of the acts herein mentioned shall be 
deemed a juvenile delinquent person, and be proceeded against in the 
manner hereinafter provided." 

Section 1652, G. C., 103 0. L., 871, provides in part as follows: 

"Where it appears at the hearing of a male delinquent child, that he 
is 16 years of age, or over, and has committed a felony, the juvenile court 
may commit such child to the Ohio State Reformatory." 

Section 2084 of the General Code, 103 0. L., 879, provides as follows: 

"::\Tale youth, not over eighteen nor under ten years of age, may be 
committed to the boys' industrial school in the manner provided by law 
on conviction of an offense against the laws of the state." 

Section 2131, G. C., 103 0. L., 885, provides as follows: 

"The superintendent shall receive all male criminals between the ages 
of sixteen and thirty years sentenced to the reformatory. * * *" 

At the outset it should be observed that a boy under eighteen years of age 
who commits an act which constitutes a felony, and who is tried before the juvenile 
court, is not tried for the felony, but such act gives to the juvenile court jurisdic
tion to sentence him to the proper institution as a delinquent child. 

It is apparent from the foregoing provisions that it was the intention of the 
legislature to make it possible for all delinquent boys to be committed to the boys' 
industrial school, but to lodge in the courts the discretion to commit a delinquent 
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boy to the Ohio State Reformatory where the delinquency was due to the com
mitting of a felony, and the boy has reached the age at which he may be received 
at that institution. 

I am therefore of the opinion that the language of section 1652, G. C., supra, 
should be given ib natural and apparent meaning, which is that if it appears upon 
the hearing of a delinquent male child that his delinquency is due to his having 
committed a felony, am! he is at the time oj the hearing sixteen years of age or 
over, he may he committed to the Ohio State Reformatory. It follows from the 
foregoing that your jll\·enile court is authorized to commit the boy in question to 
the Ohio State Reformatory, and that institution is authorized to receive him. 

1259. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

SHERIFF-COl'\VEYIXG :\lORE TIL\X OXE PRISOXER TO WORKHOUSE 
AT SA:\IE TI:\IE-:\IILEAGE :\L\ Y RE CIL\RGED 0:\LY OXCE-CAN
NOT CHARGE ON EACH WRIT. 

TVhen conveyhzg more tlzmz one prisoner to a ~,·orklzouse at tlze same time, 
the sheriff is only autlzori:::ed to charge the mileage as fixed in section 12385, G. C., 
once; lze is 11ot autlzori:::ed to charge suclz mileage 011 eaclz ~,rit. 

Cou'MBUS, Omo, Fehruary 10, 1916. 

Rureau of lllsf>cctimz mzd Suf>en-isio11 of Public Offices, Columbus, Olzio. 

GE:'>TLDI E:-1 :-Under date of J annary 24th you submit for my opinion the 
following inquiry: 

"\Ve desire to call your attention to an op11110n of Attorney-General 
Timothy S. Hogan, approving an opinion of Hon. \Vade H. Ellis, attorney
general, to he found in the annual report of attorney-general, 1913, Vol. 1, 
page 379, holding that officers serving writs are entitled to mileage for the 
actual number of miles traveled in serving each writ. 

"We desire your opinion as to whether this could be applied to the 
mileage of an officer conveying mure than one prisoner to a workhouse at 
the same time, in view of the language of section 12385, General Code. 
Does the clause in said section, 'To be allowed as in penitentiary cases,' 
have reference to the number of guards that may he employed by the offi
cer, as provided in section 13725, General Code; or does it refer to the 
manner and method of allowance ancl payment for transportation?" 

I have examined the opinion rendered hy :\Jr. Hogan, referred to by you in 
your letter, and tine! that the same wa'i renrlerecl to your bureau umler date of 
October 8, 1913. The inquiry as submitted in that opinion was as follows: 

"~lay a sheriff serve two writs such as subpoenas, summonses, writs 
of conveya11ce to U'Orklzouse, either in civil or criminal cases, on the same 
trip ancl charge mileage upon each of such writs? 

"If you hole! that mileage is limited to the distance actually traveled, 
how should it be taxed?" 

"!\lay it be apportioned to the several writs in taxing costs?" 
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In that opinion reference was made to an opinion rendered by Hon. \Vade H. 
Ellis, as attorney-general, on February 2, 1905, and found reported in the report 
of the attorney-general for 1905, at page 51. The opinion of Attorney-General 
Ellis was relative to the construction of section 1230-b, R. S., respecting the right 
of the sheriff of Champaign county to charge mileage on each of two writs served 
on William \Vooley in the Ohio State Reformatory at :\Iansfield, when both writs 
were served at the same time. 

Attorney-General Hogan in his opinion calls attention to that part of section 
2845, G. C., which provides as follows: 

"In addition for the fee for service and return the sheriff shall be 
authorized to charge on each summons, writ, order or notice, except as 
otherwise specifically provided by law, a fee of eight cents per mile going 
and returning, provided, that where more than one person is named in such 
writ, mileage shall be charged for the shortest distance necessary to be 
traveled." 

and then states the law to be that the rule laid down by :\Ir. Ellis should be 
followed until otherwise provided by law. The rule laid down by Mr. Ellis was 
stated to be that the statutory mileage could be allowed on both writs referred to 
in the inquiry. 

Mr. Hogan was undoubtedly endeavoring to answer the question submitted 
to him generally, and did not take cognizance of the provisions of section 12385, 
G. C., which provides as follows: 

"The sheriff, or other officer, transporting a person to such workhouse 
shall have the following fees therefor: six cents per mile for himself, 
going and returning, and five cents per mile for transpOrting each convict, 
and five cents per mile going and coming for the services of each guard, 
to be allowed as in penitentiary cases, the number of mile to be computed 
by the usual routes of travel, to be paid in state cases out of the general 
revenue fund of the county on the allowance of the county commissioners, 
and, in cases for the violation of the ordinances of a municipality, by such 
municipality on the order of the council thereof." 

From a reading of the above section it is plainly to be seen that the sheriff 
of a county having no workhouse transporting more than one person to a work
house provided for by the county commissioners is entitled himself to six cents a 
mile going and returning, and to five cents a mile for transporting each convict, 
and for the services of each guard five cents per mile going and coming. 

In view of the language of section 12385, supra, I am of the opinion that the 
opinion rendered by :\Ir. Hogan, as found in Vol. 1 of the 1913 reports of the 
attorney-general, at page 379, is not to apply to the conveyance of more than one 
person to a workhouse by the sheriff of a county in which there is no workhouse. 

You further ask whether the clause in said section 12385, supra, "To be allowed 
as in penitentiary cases," has reference to the number of guards that may be 
employed to help convey the convicts to the workhouse, or does it refer to the 
manner and method of allowance and payment for transportation. You refer to 
section 13725, G. C., which section provides as follows: 

"In transporting convicts to the penitentiary, the sheriff may employ 
one guard for every two convicts transported; bl.J,t the court may authorize 
a larger number, in which case a transcript of the order of such court 
shall be certified by the clerk thereof, under the seal thereof, and the 



ATTOR!\"'"EY -GENERAL. 

sheriff shall deliver it to the warden of the penitentiary with such convict. 
The sheriff shall receive eight cents per mile for mileage, five cents per 
mile for transporting each convict, and six cents per mile f0r the service 
of each guard, the number of miles to he computed by the usual route of 
travel." 
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Section 12385 as originally enacted on ::O.Iarch 19, 1883, 80 0. L., 220, provided 
that the sheriff or other officer transporting any pen:on to such workhouse should 
have the same fees as allowed by law for transporting prisoners to the peniten
tiary. The fee allowed by law for the transportation of prisoners to the peni
tentiary was eight cents a mile for the sheriff, five cents per mile for transporting 
each convict, and six cents per mile for each guard; the number of guards to be 
employed to first receive the authority of the court. provided there was more than 
one guard for every two convicts transported. 

In 81 0. L., 84, the compensation of the sheriff was changed as appears in 
section 12385, G. C., supra. Section 12385 specifically states the compensation which 
is to be received by the sheriff, and also the allowance to him for the service of 
each guard, but does not undertake to specify the number of guards that the 
sheriff might employ, whereas section 13i25, relative to the transportation of 
convicts to the penitentiary does specify that the sheriff may employ one guard 
for every two convicts transported, but upon authority of court a larger number 
might be employed. While I would not state that the language "to be allowed as 
in penitentiary cases" has reference solely to the number of guards that may be 
employed, since under the provisions of section 13i26 it is provided that: 

"The warden of the penitentiary shall allow so much of the cost-bill 
and charges for transportation as is correct," and certify 

and since under the provisions of section 12385 the county commissioners are to 
allow the bill, nevertheless for all practical purposes the language "to be allowed 
as in penitentiary cases," might be deemed to refer solely to the number of guards 
that may be employed. Under the provisions of section 12385 the amount paid is 
to be paid on the allowance of the county commissioners in state cases, and in 
cases of violation of ordinances on the order of the council of the municipality. 

1260. 

Respectfully, 
Eow ARD C. Tl.:RXER, 

Attorney-General. 

::O.ICXICIP.\L CORPORATIOX-COCXCIL DETEIUIIXES WHO SH.\LL 
LET COXTRACTS FOR PRIXTIXG OF :\IUXICIPAL BOXDS. 

Tlze mwzicipa/ council is tlze proper autlzorit:y to detamine '1.,:/zo slza/1 let con
tracts for tlze printing of municipal bonds, contracts and otlzcr instruments in 
'i.i:ritmg in wlziclz tlze mw:icipa/it:y zs cozzcenzed, unless otlzer'IJ.•isc specificall:y pro
vided by tlze General Code. 

CoLl.:.:IIBl.:S, OHIO, February 10, 1916. 

Bureau of Iuspection azzd Supcrdsion of Public Offices, Columbus, 0/zio. 

GEXTLD!EX :-I am in r~ccipt of )OUr letter of February 2, in which you re
quest my opinion as follows: 
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"\Ve enclose herewith brief submitted b)' Hon. Fred L. Carhart, city 
solicitor of :\Iarion, Ohio, and we would respectfully request your written 
opinion upon the following questions: 

''\Vho is the proper municipal authority in cities to m~ke contract for 
printing of municipal bonds? Has council the authority within itself, or 
may it delegate such authority to some other official, or is the authority 
lodged in the city solicitor? 

"An early reply will be appreciated." 

The brief of :\Tr. Carhart, referred to and enclosed in your letter, is in support 
of his claim that the authority to make contracts for the printing of municipal 
honds is, in cities, lodged in the city solicitor. This claim is based entirely upon 
the language of section 4305 of the General Code, which is as follows: 

"The solicitor shall prepare all contracts, bonds and other instruments 
in writing in which the city is concerned, and shall serve the several direc

·tors and officers mentioned in this title as legal counsel and attorney." 

A reasonable and sensible construction of the language used in the above 
section must lead to the conclusion that the word ''prepare" was intended to apply 
to. the form, phraseology and contents of such contracts, bonds and other instru
ments in writing, and not to require the solicitor to reproduce by printing or 
otherwise the many required copies. To adopt the literal construction of the lan
guage of section 4375, urged in the brief submitted, would result in the conclusion 
that the manual preparation of all the numerous copies of contracts, bonds and 
other instruments ,in writing in which the city is concerned, is the statutory duty 
of the city solicitor, and this would lead to the further conclusion that if council 
failed to make an appropriation to pay the expense of typewriting or printing 
the necessary blank contracts, bonds ami other instruments, the city solicitor would 
himself be obliged to write or print them, or pay the expense of such writing or 
printing from his own p.ocket. 

There is no section of the General Code which definitely prm·ides who shall 
make contracts for the printing of municipal bonds, contracts, etc. It follows, 
therefore, that the authority to authorize the making of such contracts rests in 
the council, which may make provision therefor either by general ordinance or by 
special act in each instance. 

In the case of :\IcCormick v. City, 81 0. S., 246, wherein was considered the 
question of who was by law authorized to let contracts for the publication of 
municipal ordinances, the court, in the second branch of the syllabus, uses the 
following language: 

"\Vhere the statute has not prescribed the person who shall execute 
such contracts in behalf of a municipal corporation, it is consistent with 
section 1536-653, R. S., for the council, by ordinance or resolution, to 
authorize the clerk thereof to execute such contract according to the direc
tions of the council." 

At page 254 of the opinion m the above case, the court say: 

"It would seem that council may authorize, by resolution or ordinance, 
the board or department of public service to contract for the public print
ing, and we see no valid objection to giving the clerk of council authority 
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to make such contracts. The council appears to be the source of authority 
to contract, and it is the authority to make the necessary appropriations." 
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I, therefore, advise you that the authority in municipalities to determine who 
shall let contracts for printing of municipal bonds, contracts and other instru
ments in writing, in which the city is concerned, unless otherwise specitically pro
' ided by the General Code, is lodged in the municipal council, which may make 
provision therefor either by general ordinance or by special actions as occasion 
anses. 

1261. 

Respectfully, 
Enw ARD C. Tt:RNER, 

Attorney-General. 

Il\TERPRETATIOX OF SECTIOX 5785, G. C .. AS TO WHAT IS NOT 
":\IISBRAXDIXG" Ul\DER STATUTE-WHEN PRODUCT COXTAIXS 
SUBST AXTIAL PROPORTIOX OF EACH OF SAID IXGREDIENTS 
OX LABEL-WHAT COXSTITUTES SUBSTAXTIAL PROPORTION 
OF AXY INGREDIEXT-TOWLE'S LOG CABIX SYRUP. 

Failure to place on the label under which a food product which is a mixture 
or compound is sold or offered for sale, the statement that same is a mixture or 
compound and the percentages of the ingredients thereof, as provided in section 
5785, G. C., is not a violation of the laws which pro·<:i.dc a penalty for "misbrand
ing," pro·vided such product c01ztains a substantial proportion of each of said 
inyredients. 

T·Vhat is a substantial proportion of a1zy ingredient mentioned 011 the label is 
under the statute a question of fact to be determined in each case. The law does 
not prescribe a definite standard by uJhich the same ma}' be determined. 

CoLt:MBFS, OHio, February 12, 1916. 

The Board of Agriculture, Dairy and Food Dh,ision, Columbus, Ohio. 

GENTLEME::-1 :-Your letter of ] anuary 27, 1916, asking my opinion received, 
and is as follows: 

"Referring to opinion Xo. 1044 rendered by you to the board of agri. 
culture dairy and food department, under date of Xo,·embcr 26, 1915, 
with reference to proper labels for syrups, an additional question has been 
raised upon which we desire your opinion. 

"Enclosed you will find a label which is being used hy The Towle 
:\laple Products Company, of St. Paul, :\linnesota, and which is similar to 
labels being used by a number of manufacturer;. of syrup. 

"The CJUestion we desire to ask is-does the lahcl submitted herewith', 
or a label similar thereto, constitute a violation of any of the laws of the 
state of Ohio?" 

The label referred to therein ts as follows: 
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"Oue gallon 11et 

OPINIONS 

TOWLE'S 
LOG CABIN 

SYRL'P 
l.fADE OF 

Absolutely pure 

PVRE CAXE SVGAR AXD l.IAPLE SUGAR 
THE TOWLE l.IAPLE PRODVCTS CO., 

ST. PAUL, l.IIXX. ST. JOHXSBURY, VT." 

Opinion 1\o. 1044 of this department, referred to by you, construes sections 
12763, 12764, 12765 and section 5785, G. C., and I understand from statements of 
your l.lr. Calvert and from briefs submitted with your letter, that your present 
question is directed particularly to section 5785, G. C., which provides as follows: 

"Section 5785. Food, drink, flavoring extracts, confectionery or con
diment shall be misbranded within the meaning of this chapter: 

"1. If the package fails to bear a statement on the label of the quan
tity or proportion of morphine, opium, cocaine, heroine, alpha or beta 
eucaine, chloroform, cannabis indica, chloral hydrate, or acetanilide, or any 
derivative or preparation of such substances contained therein; (2) if it 
is labeled or branded so as to deceive or mislead the purchaser, or purport 
to be a foreign product when not so; (3) if in package form, and the 
contents are stated in terms of weight or measure, they are not plainly 
and correctly stated on the outside of the package; ( 4) in case of a 
flavoring extract, for which no standard exists, if it is not labeled "arti
ficial" or "imitation," and the formula printed in the manner hereinafter 
provided for the labeling of "compounds" or "mixtures" and their for
mulae; (5) if the package containing it or a label thereon bears a state
ment, design or device regarding it or the ingredients or substances con
tained therein, which is false or misleading in any particular; provided, that 
this section shall not apply to mixtures or compounds recognized as ordi
nary articles or ingredients of articles of food or drink, if each package 
sold or offered for sale is distinctly labeled in words of the English lan
guage as mixtures or compounds with the name and percentage, in terms 
of one hundred per cent. of each ingredient therein. The word "com
pound" or "mixture" shall be printed in letters and figures not smaller in 
height or width than one-half the largest letter upon any label on the 
package, and the formula shall be printed in letters and figures not smaller 
in height or width than one-fourth the largest letter upon any label on the 
package, and such compound or mixture must not contain an ingredient 
that is poisonous or injurious to health." 

I also understand that no question is here raised as to subdivisions I, 3 and 
4 of the foregoing section, but that you are interested in the proper interpretation 
of the proviso thereof, and its relation to subdivisions 2 and 5. 

Section 5785, supra, is a definition of "misbranding," the penalty for which is 
fixed by section 12758, G. C., which provides as follows: 

"Section 12758. \Vhoever manufactures for sale, offers for sale or 
sells a drug, article of food, or flavoring extract which is adulterated or 
misbranded as the terms 'drugs,' 'food,' 'flavoring extract,' 'adulterated' and 
'misbranded' are defined and described by law, or manufactures, offers or 
exposes for sale or delivers a drug or article of food and fails, upon 
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demand and tender of its Yalue, to furnish a sample thereof for analysis, 
shall be tined not less than twenty-five dollars nor more than one hundred 
dollars, and for each subsequent offense, shall be fined not less than one 
hundred dollars nor more than two hundred dollars or imprisonment in the 
county jail not less than thirty days nor more than one hundred days, or 
both." 
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The proYiso in section 5785, G. C., cannot he said to impose any imperative 
duty upon any one as to the manner in which merchandise sold or offered for sale 
shall he labeled, but its effect is to exclude from the operation of section 12758, 
G. C., supra, "mixtures or compounds recognized as ordinary articles or ingredi
ents of articlt>s of food or drink," which, if sold without being labeleu as pre
scribed therein, would come within the definition of "misbranding," and thereby 
subject dealers therein to the penalty provided in said section 12758, G. C. 

The label submitted by you and quoted above does not purport to comply with 
the provisions of the proviso, but this fact alone does not make the use thereof a 
violation of section 12758, supra, but it must he further determined whether an 
article so labeled comes within the definition of "misbranding'' as laid down in 
said section 5785, G. C. Subdivision 2 of said section provides as follows: 

"If it is labeled or branded so as to deceive or mislead the purchaser, 
or purport to be a foreign product when not so;" 

Subdivision 5 provides as follows: 

"If the package containing it or a label thereon hears a statement, 
design or device regarding it or the ingredients or substances contained 
therein, which is false or misleading in any particular;" 

In the absence of a statutory standard or a definite interpretation by the courts 
it is, of course, impossible to lay down an} hat d ami fast rule as to the propor
tions of ingredients which a product sold undt>r a label such as that submitted by 
you and quoted herein should contain in order to avoid a violation of the fore
going provisions of law. 

I submit, however, for your consideration a ruling of the United States depart
ment of agriculture, issued under date of July 5, 1907, in which that department 
places its interpretation on similar provisions of the national food and drug act 
of June 30, 1906, as follows: 

"The director of the agricultural experiment station at Orno, l\laine, 
in a recent letter made the following statement: 

" 'There are in ::\Iaine many sirups which are labeled something like 
this: 

"'"A Fancy Quality Sirup :\lade from Pure :\Iaple and \\'hite Sugar." 
:\!any of these sirups carry but little maple, one company saying that in a 
sirup analogous to this they put 90 per cent. of cane sugar and 10 per 
cent. of maple.' 

"\\'hen both maple and cane sugars are used in the production of sirup 
the label ,hould he varied according to the relative proportion of the in
gredients. The name of the sugar present in excess of 50 per cent. of 
the total wgar content should he gh·en the greater prominence on the 
lalwl, that i;;, it >hould be given first. For example, a sirup the sugars of 
which consist of 51 per cent. cane sugar and 49 per cent. maple sugar 

9-Vol. 1-A. G. 
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would be properly branded as 'Sirup ~lade from Cane and ~laple Sugar,' 
or as 'Cane and ~Iaple Sirup.' The terms 'maple sugar' and 'maple sirup' 
may only be used on the label as part of the name when those substances 
are present in substantial quantities as ingredients. They should not appear 
on the label as part of the name when only a small quantity of those sub
stances is used to give a maple flavor to the product. A cane sirup con
taining only enough maple sirup or maple sugar to give a maple flavor is 
properly labeled as 'Cane Sirup, ~Iaple Flavor,' or 'Cane Sirup Flavored 
with Maple.' 

"Whenever it is necessary to declare cane sugar (sucrose) on a label 
it should be declared as cane sugar and not as white sugar. 

"Frederick L. Dunlap, 
"George P. l\IcCabe, 

"Board of Food and Drug Inspection. 
"Approved: W. M. Hays, Acting Secretary of Agriculture, \Vashington, 

D. C., July 5, 1907." 

While your board is, of course, not bound . by the foregoing interpretation, 
yet it would be justified in adopting the same as the proper interpretation of the 
Ohio law; or it may decide upon any other minimum which to it may seem 
proper, but in this connection I call your attention to the case of in re \Vilson 
decided by the United States circuit court in Rhode Island, and reported in 168 
Federal Reporter, 566. In that case the court had under consideration the question 
of whether a syrup labeled "Gold Leaf Syrup" and "composed of maple and white 
sugar," which syrup in fact contained ten per cent. of maple sugar and ninety per 
cent. of white sugar, was misbranded within the meaning of the national food 
and drug act. The court held that such syrup was not misbranded and said: 

"In order to convict a person of misbranding upon such a showing of 
fact, the court would be obliged to go entirely beyond all the established 
legal principles upon the question of deceit and misrepresentation, and 
beyond any of the decisions of the equity co,urts as to what is abhorrent to 
the conscience of a chancellor. In fact, I think that we should be obliged 
to go, not only outside the boundaries of legal and equitable rules, but also 
outside the boundaries of rational common sense.'' 

In the light of this decision I would not advise prosecutions for misbranding 
in cases where it is found that a product sold under a label such as the one sub
mitted to me and quoted herein, does in fact contain as much as ten per cent. of 
maple sugar. Where the percentage of maple falls below ten per cent. it is neces
sarily within the discretion of your board as to whether prosecutions should be 
instituted, and the courts must determine whether such a product is misbranded 
under the provisions of section 5785, G. C., supra. 

Your question, therefore, must be answered by saying that the label submitted · 
by you, and quoted herein, is not of itself a "misbranding" under section 5785, 
G. C., supra, but it must be determined by ascertaining the contents of the product 
sold thereunder whether such a label constitutes misbranding. 

Summarizing my opinion I advise that no label is in and of itself illegal under 
the sections which have been considered in this opinion. It is impossible for the 
board of agriculture either to approve or disapprove a label as such without knowl
edge of the contents of the package which it purports to describe. This statement 
is of itself sufficient to answer the precise question which you submit. 

Second: Whether or not a particular can of syrup or other food product 
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is misbranded depends upon two factors: the nature of the contents and the state
ments or, representations on the label. These two factors must be compared in 
the case of each can in order to determine whether or not an offense is committed. 

Third: The proviso which has been considered does not have the force of a 
positive requirement, so that in the event that a given product is or purports to 
be a compound or mixture of more than one ingredient it is not necessary on that 
account that the word compound or mixture be used as a part of the name, nor 
that the formula be set forth upon the label. 

Fourth: If, however, the label of a food product describes the contents of 
the package or can as consisting of a mixture or compound of two or more ingre
dients, such label would be misleading if it should appear upon analysis or other
wise that the ingredients so mentioned on tht> lahel were not present in the product 
in substantial quantities or proportions, or that the product actually contained some 
other ingredients not mentioned on the label of an inferior or deleterious character. 
In such event the package would be misbranded within the meaning of the law. 
However, the mere mention of two ingredients on the label does not amount to 
a representation that such ingredients are present in the product in equal propor
tions. 

Fifth: \Vhat is a substantial proportion of an ingredient mentioned on the 
label is under the statute a question of fact to be determined in each case. The 
law does not prescribe a definite standard by which it may be determined that a 
given percentage or propor.tion of a certain ingredient is or is not substantial. 

1262. 

Respectfully, 
Eow ARD C. TuRNER, 

Attomey-General. 

STATE CEXTRAL COMMITTEE OF A POLITICAL PARTY-STATUTE 
DOES XOT FORBID CO.\L'\IITTEE DIVIDIXG COUNTY INTO DIS
TRICTS FOR PURPOSE OF ELECTIXG DELEGATES TO STATE COX
VENTION. 

Section 4953, G. C., 103 0. L., 478, docs not forbid the stale central committee 
of a political party making provision for the distrticting of counties so that delegates 
and alternates to the state convention may be selected from such districts in such 
counties. 

CoLL':O.IBL'S, OHIO, February 12, 1916. 

RoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I have your letter of February 10, 1916, as follows: 

"Under the law of the state of Ohio, arc state central committees 
authorized to have counties districted so that delegates and alternates to 
state convention may be elected from such districts in such counties, or 
must delegates and alternates to state conventions be elected at large from 
such counties?" 

Your inquiry involves a consideration of section 4953, G. C., 103 0. L., 478, 
which provides as follows: 

"Candidates for presidential elector shall be nominated by delegate 
state conventions, the delegates to which shall be chosen at a primary 



260 OPINIONS 

election which shall be held on the last Tuesday in April, 1916, and simi
larly every fourth year thereafter. The state committee of each political 
party shall determine the time and place for holding the state convention 
of such party, and shall apportion the delegates and alternates throughout 
the state in proportion to its party Yote for governor cast in the several 
counties at the last preceding general election. Each state committee shall 
also, by resolution, determine the ratio of representation in such state 
convention. In addition to nominating candidates for presidential elector 
such state convention shall formulate the state party platform for that 
year." 

The primary purpose of the foregoing section is to require that delegates to 
state conventions which nominate candidates for presidential electors shall be chosen 
at a primary election held on the last Tuesday in April, 1916, and every fourth 
year thereafter. It must be conceded that without any other or further provision 
than the requirement that delegates to said convention shall be elected at a primary 
election, the state committee of each political party would be authorized to make 
all other necessary provisions to carry this purpose of the law into effect. This 
is so because at common law such committees are vested with such power and 
authority as the political organization which they represent confers upon them. 
The legislature knew this and, therefore, in the further provisions of this section it 
did not furnish or undertake to furnish a complete, detaned method or plan where
by all matters connected with the selection of delegates to said conventions should 
be regulated. It provided, however, that the state committee of each party shall 
fix the time and place of holding its convention, that it shall determine the ratio 
of representation in that convention, and that the delegates thereto should be 
apportioned by it throughout the state in proportion to the party vote for governor 
cast in the several counties in the state at the last preceding general election. It 
is contended that under these provisions of the law the authority of the state 
committees with regard to the selection of delegates ends with the execution of 
the power thus conferred and that, therefore, said committees have no further 
rights that may be exercised in the determination of how and in what manner 
each county may apportion its delegates. It is further contended that, by the 
express provisions of the foregoing section, with reference to the apportionment 
of delegates, the county is made the unit for the election of said delegates. 

I am unable to agree with either contention. The authority delegated by this 
statute to state committees to fix the time and place of holding a convention, to 
determine the ratio of representation and to apportion delegates in proportion to 
the vote of each county, did not confer upon them any new rights or vest in them 
any authority they did not already possess. The authority to do these things has 
always been vested in such committees. and gives them such authority by virtue 
of the rules and regulation's of the political organizations which they represent. 
The statute recognizes the existence of political parties, and does not attempt to 
(and it is quite doubtful if the legislature would have the power to) prescribe all 
the powers and duties of political parties. There is nothing to show any purpose 
of the legislature to in any way limit or restrict the ordinary rights and authority 
of state committees, but, upon the contrary, the provisions under consideration are 
very general in their character and, as before observed, do not in any manner 
confer any new rights or authority upon said committees. 

I am unable, therefore, to conclude that it was the intention of the legislature, 
in the enactment of these provisions, to in any manner impose any restriction upon 
the recognized jurisdiction and authority of state committees. Again, it is not by 
any means clear that the provision regarding apportionment, measured by its own 
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language, has the effect of making a county the unit for the election of delegates. 
It is very difficult to determine from the language used, whether the vote of each 
county is not made the unit of apportionment rather than the unit of election. 
In other words, it is the vote of each county which determines the apportionment, 
and when such apportionment is made in accordance with said vote, I am unable 
to see, from the provisions of the law, any limitation. or restriction made upon 
the right of a committee to subdivide such apportionment within such county. The 
apportionment must be in proportion to the votes of each county, and when that 
requirement of the law is met, no further condition or restriction is imposed upon 
any action a state committee may determint: to takt: in reference to said appor
tionment. 

I am therefore of the opinion that the provisions of said section in regard 
to the apportionment provided for therein do not so limit the authority of a state 
committee as to prevent or prohibit it from prescribing and directing a reasonable 
division of said apportionment within a county. In this connection there may be 
some question as to whether any apportionment of delegates within a county may 
be made effective by reason of the provisions of the primary election laws. That 
is to say, whether when such apportionment of delegates is made their election is 
feasible under the general system of primary elections. as provided by law. This 
is a matter which must be considered by any authority in making a division of 
delegates within a county. Any subdivision of territory for the election of dele
gates must be made with due regard to the operation of the primary election law. 
\Vhether or not the division of territory is practicable for the conduct of the 
primary is a matter for the determination of the election authorities. 

1263. 

Respectfully, 
EDWARD c. Tt:RNER, 

Attomey-Ge11eral. 

AFFIDAVIT OF THE CENTRAL OHIO RAILROAD C01IPAXY-SECRE
TARY OF STATE ADVISED TO RECEIVE AXD FILE SA:\IE-FEE 
TO BE CHARGED. 

Secretary of state ad·llised to receive a11d file the affida·vit prese11ted to h.im by 
The Ce11tral Ohio Railroad Compa11y for the purpose of funzishillg a record ill his 
office showing tlze existe11ce and amouut of the capital stock of said compawy; and 
to charge as a fee for recording the same t-u:e11ty ce11ts per o11e hu11dred words 
with the mi11imum fee of uot less thau five dollars. 

CaLL':I!BI:S, OHIO, February 12, 1916. 

Hox. CHARLES Q, HILDEBRANT, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I have your letter of February 9, 1916, in which you ask my 
opinion as follows: 

"\\' e are herewith submitting to you for an opinion a blank affidavit of 
C. \V. Woolford, secretary of THE CEXTRAL OHIO RAILROAD C0:\1-
PAXY, presented to this office by :\lr. ]. L. Johnson, of the firm of Booth, 
Keating and Pomerene, Columbus, Ohio, and beg to submit the following 
question to you for an opinion : 

"'Should the aforesaid affidavit be received and tiled and recorded 
by the secretary of state? 
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"'If your answer is in the affirmative, what fee should be collected 
from said company hy the secretary of state for filing and recording the 
same?'" 

The affidavit of C. "'· \Voolford, referred to m your letter, recites, in part, 
as follows: 

"Affidavit further says that The Central Ohio Railroad Company was 
incorporated by special act of the general assembly of the state of Ohio, 
passed February 8, 1847; that subsequently said corporation became in
solvent and duly passed into the hands of a receiver; that thereafter, on 
November 1, 1865, a meeting of the stockhotders and creditors of said cor
poration was called for the purpose of reorganizing said corporation by 
virtue of an act of said general assembly passed April 7, 1863, entitled 
'An act to provide for the adjustment of the affairs of insolvent railroad 
companies and for their reorganization without a sale of the property 
thereof,' at which meeting plans for the reorganization of said corporation 
were adopted in the form of resolutions which were written into the min
utes of said meeting, and of which resolutions the following is a true copy: 

* * *" 

Here follows a copy of the resolutions adopted by the stockholders and directors 
of said corporation on November 1, 1865, in the second paragraph of which the 
following statement is contained: 

* * . * "RESOLVED, that the body corporate to be created and con
stituted as aforesaid shall be called and known by the name of the 'THE 
CENTRAL OHIO RAILROAD CO:.IP ANY,' as reorganized, the capital 
stock of which company shall be the sum of three millions of dollars; 

* * *' 
"Affidavit further says that pursuant to the plans so adopted The Cen-

tral Ohio Railroad Company as reorganized, was created with a capital 
stock of three million dollars. 

"Affiant further says that he has reason to believe, and does believe, 
either that no certificate showing the reorganization and capital stock of 
said corporation, last aforesaid, was filed in the office of the secretary of 
state of the state of Ohio, as required by law, or that such certificate, if 
filed, has been lost from the records of that office, and that no trace of it 
can be found; and that this affidavit is !llade for the purpose of com
pleting the records of the secretary of state of the state of Ohio in regard 
to The Central Ohio Railroad Company as reorganized." 

As is stated in the affidavit, the sole purpose of seeking to file the same in 
your office is to secure a record of the existence a~d the amount of the authorized 
capital stock of said The Central Ohio Railroad Company, which was incorporated 
under a special act, and subsequently reorganized under a later general act. 

I am unable to find any provision of the General Code which, in terms, makes 
it the duty of the secretary of state either to accept and record or to reject an 
affidavit of the character enclosed in your letter. 

Section 8626 of the General Code provides, in part, as follows: 

"Articles of incorporation shall be filed in the office of the secretary 
of state, who shall record them and shall also record certificates relating 
to that corporation, thereafter filed in his office * * *" 
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As was stated to you in my opinion under date of October 21, 1915, being 
opinion No. 957, the language of the section above quoted, as do other sections 
of the General Code, indicates the general legislati,·e policy that all evidence of 
corporate existence and authority shall be recorded in the office of the secretary 
of state, and since the avowed purpose of filing and recording said affidavit is to 
secure a record in your office, which through over,ight was neglected or through 
some mischance has been lost, I am of the opinion that you should receive and 
record the same. 

Replying to your second question, I am of the opinion that you should charge 
for filing the affidavit in question a fee of twenty cents for each one hundred 
words contained therein, but in no event less than the minimum fee of five dollars, 
as provicled in paragraph 12 of section 176 of the General Code. 

1264. 

Respectfully, 
Enw ARD C. TL'RNER, 

Attorney-General. 

CASS HIGHWAY LAW-LEVY AUTHORIZED BY SECTION 60 OF THE 
ACT, SECTION 3298-1, G. C .. SUBJECT TO CERTAIN' LI~IITATION
TO\VNSHIP TRUSTEES :-.IUST :\lAKE LEVY UNDER ABOVE SEC
TION BEFORE THEY CAN PROVIDE FOR ISSUE OF BONDS-LEVY 
PROVIDED BY SECTION 72 OF HIGHWAY ACT, SECTIO~ 3298-13, 
G. C., IS ABOVE TEN l\1ILLS BUT WITHIN FIFTEEN MILLS LIMI
TATION-FUNDS DERIVED FRO~! BOND ISSUE UNDER SECTIOl\ 
67 OF CASS HIGHWAY LAW, SECTION 3298-8, G. C., i\1AY NOT BE 
USED IN CO-QPERATIOl'\ WITH STATE-LEVY AUTHORIZED BY 
SECTION 215 OF CASS HIGII\V A Y LAW, SECTIOl\ 1222, G. C., IS 
ABOVE TEN l\IILLS BUT WITHIN FIFTEEN :\IILL LI:-.fiTATOX. 

1. As between the ten mill and the fifteen will limitation, the levy pro
vided for by section 60 of the Cass higll'way law, section 3298-1, G. C., is above 
the ten mills but uithin the fifteen mills. 

2. Tou:nship trustees must make the levy prm•ided for in section 60 of tlte 
Cass highway law, section 3298-1, G. C., and it must be determined that said levy 
docs not furnish sufficient funds, before the trustees may even submit the question 
of a bond issue to the qualified electors of the township, and this is true even if 
the tD'i.tmship trustees are a-z..·are at the present time that a lez•::,• u:hich may be here
after made will be insufficient for the purpose of improz•ing the roads designated 
by them. 

3. As ber«.•een the leu mill and the fifteen mill limitation, the ln'Y prmided 
for by section 72 of the Cass higlm•a::,• law, section 3298-13, G. C., is above the ten 
mills but withilr the fiftenz mills. 

4. Funds deri'l!ed from the issuance of bo11ds uttder section 67 of the Cass 
hihgway law, section 3298-8, G. C .. may not be used in co-operatioll rdth the slate 
highzmy departmellt u1zder section 185 of the Cass highway law, sectimz 1192, G. C .. 
and the related stctimrs. er·en ·••·here the i11tcrcounty lzigh<eay to be impror•cd has 
b,•cn desirnzated by the tou·1rslrip tr!lslccs u11der scctio11 3298-3, G. C. 

5. As bct"il·cell the ten mill and the fiftull mill limitatio11, tire lez·y f>I'O"l'ided 
for by the second paragraph of sectio11 215 oj tire Cao~s higlzU'ay law, section 1222, 
G. C., is aboz·c the leu mills but withi1z the jifteer1 mills. 
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CoLt:MBCS, OHIO, February 14, 1916. 

HoN. HuGH F. N"EWHART, Prosecuting Attor11ey, Caldwell, Ohio. 

DEAR SIR :-I have your communication of January 29, 1916, which reads as 
follows: 

"Is the levy authorized under section 60 of the Cass highway act within 
the ten mill limitation or within the 15 mill limitation provided by law? 

"Must the township trustees make the levy provided for in section 60 
before they provide for the issuing of bonds under sections 67 and 68 of 
the act, when they are aware at this time that this levy provided for in 
section 60 will be insufficient for the purpose? 

"~lust the levy for sinking fund and interest to retire bonds issued 
as above, under sections 67 and 68, come within the ten mill limitation or 
within the 15 mill limitation? 

"May funds derived .from the issuance of bonds under sections 67 and 
68 be used in co-operation with the state highway department under sec
tions 185, 186 and 187 of the act, provided the inter-county highway to be 
improved has been designated by the township trustees under section 62 of 
the act? 

"Must the levy authorized to provide for the township's proportion 
under section 215 of the act, come within the ten mill limitation?" 

Referring to your first question, the levy authorized by section 60 of the Cass 
highway law, section 3298-1, G. C., is by the terms of that section made subject to 
the limitation upon the combined maximum rate for all taxes now in force. The 
language of the section, in so far as this feature of the matter is concerned, is 
almost identical with that of sections 105, 238 and 239 of the act, being sectiovs 
6926, 6956-1 and 3298-18 of the General Code. The question of whether the tax 
limitation prescribed in said sections 105, 238 and 239 of the act is ten mills or 
fifteen mills, was considered by this department in opinion )J o. 847, rendered to 
the Bureau of Inspection and Supervision of Public Offices, on September 21, 1915, 
and in that opinion it was held that as between the ten mill and the fifteen mill 
limitation, the levies provided for in sections 105, 238 and 239 of the act, are 
above the ten mills but within the fifteen mills. It was pointed out in that opinion 
that the answer therein given is not sufficient without some further explanation, 
and that as no levies might be made under the Cass highway law until 1916, con
sideration of the question of tax levies under that law might be deferred for a 
time. \Vith the qualification expressed in that opinion to the effect that the answer 
to your question herein given may not, of itself, be sufficient, and that the matter 
may require further consideration, I advise you that as between the ten mill and 
the fifteen mill limitation the levy provided for by section 60 of the Cass highway 
law, section 3298-1, G. C., is above the ten mills but within the fifteen mills. 

Your second question was considered in opinion ::-;o. 849, rendered by me to 
the Bureau of Inspection and Supervision of Public Offices, on September 21, 1915, 
and in accordance with the holding in that opinion I advise you that township 
trustees must make the levy provided for in section 60 of the Cass highway law, 
section 3298-1, G. ·c., and it must be determined that said levy does not furnish 
sufficient funds, before the trustees may even submit the question of a bond issue 
to the qualified electors of the township, and this is true even if the township 
trustees are aware at the present time that a levy which may be hereafter made 
will be insufficient for the purpose of improving the roads designated by them. 

Your third question relates to the levy for sinking fund and interest purposes 
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in connection with bonds issued by township trustees under section 67 of the Cass 
highway law, section 3298-8, G. C., and the succeeding sections .. 

Section 72 of the act, section 3298-13, G. C., provides that levies for the payment 
of principal and interest on such bonds shall be in addition to the two mills author
ized to be levied for general township purposes, but subject to the limitation. on 
the combined maximum rate for all taxes now in force. The use of the expres
sion "combined maximum rate for all taxes" in connection with the other language 
of the section, indicates that as between the ten mill and fifteen mill limitation 
the levy in question is above the ten mills but within the fifteen mills. 

Your fourth question relates to the right to use funds derived from a bond 
issue under section 3298-1, et seq., of the General Code, in co-operation with the 
state highway department, under section 185 of the Cass highway law, section 1192, 
G. C., and the related sections, provided the inter-county highway to be improved 
has been designated by the township trustees under section 62 of the act, section 
3298-3, G. C. 

It should first be observed that chapter III of the Cass highway law relates 
to road construction and improvement by township trustees, while chapter VIII 
relates to the construction, improvement, maintenance and repair of roads and 
bridges by the state highway department. A full consideration of both chapters 
indicates that the tax levying and bond sections of each chapter are exclusive. In 
other words, the proceeds of a tax levied under section 3298-1, G. C., and the 
proceeds of bonds issued under section 3298-8, et seq., of the General Code, can 
be used only for road work carried forward by the township trustees. 

It is provided by section 3298-2, G. C., that when collected the taxes authorized 
by the preceding section shall be paid to the treasurer of the township from which 
they are collected, and the money so raised shall be under the control of the 
township trustees of such township for the purpose of improving the roads of 
said township "as provided herein." The expression "as provided herein" evidently 
refers to the chapter in which section 3298-2 is found. The bond issue provided 
for by section 3298-8, G. C., is intended to take the place of an insufficient tax 
levy, and it is manifest that the proceeds of a sale of bonds issued under section 
3298-8, G. C., must remain under the control of the township trustees and be used 
by them in the construction or re-construction of roads designated by them. If 
funds produced by a tax levy or by a bond issue, under chapter III of the act, 
were used in co-operation with the state highway department, the funds would, 
it is true, remain in the township treasury until tinally paid to the contractor, but 
they would not be under the control of the township trustees, and the improve
ment would not be carried forward by the township trustees. Such part of the 
cost and expense of an inter-county highway improvement as is to be met by a 
township must, therefore, be paid from the proceeds of a tax levied by the town
ship trustees under section 215 of the act, section 1222, G. C., or from the proceeds 
of a sale of bonds issued by county commissioners in anticipation of a tax levied 
by the township trustees, the bonds to be issued under section 216 of the act, section 
1223, G. C. 

Answering your question specifically, I therefore advise you that funds derived 
from the issuance of bonds under section 67 of the Cass highway law, section 
3298-8, G. C., may not be used in co-operation with the state highway department 
under section 185 of the act, section 1192, G. C., and the related sections, even 
where the inter-county highway to be improved has been designated by the town
ship trustees under section 3298-3, G. C. 

Coming now to consider your last question, it is provided by section 215 of 
the act, that the levy for the purpose of providing a fund for the payment of the 
proportion of the cost and expense of an improvement carried forward by the 
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state highway department, to be paid by the township or townships, shall be in 
addition to all other levies authorized by law for township purposes, and shall 
be outside the limitation of two mills for general township purposes, but subject, 
however, to the limitation upon the combined maximum rate for all taxes now in 
force. In conformity with what has already been said in answering your first 
question, I advise you that as between the ten mill and fifteen mill limitation, the 
levy referred to by you is above the ten mills but within the fifteen mills. 

I am enclosing a pamphlet containing opinions X os. 847 and 849, of this de
partment, referred to herein. 

1265. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney-General. 

SCHOOL TEACHERS' PEXSIOX FUXD-PROPER TREASURER BEFORE 
AND AFTER CLERK ASSUMED DUTIES OF TREASURER OF 
SCHOOL FUNDS WHEX DEPOSITORY IS AXD IS NOT PROVIDED
CITY SCHOOL DISTRICTS-VILLAGE SCHOOL DISTRICTS-RURAL 
SCHOOL DISTRICTS-SCHOOL DISTRICTS. 

In a city school district in which a school teachers' pension fund has bee1~ 

established, and in which the board of education has not provided a depository for 
the school funds, or having P1·ovided a depository, has not dispensed with the 
treasurer of said funds under authority of said section 4782, G. C., as amended 
in 104 0. L., 158, the city treasurer, being ex officio treasurer of the city school 
district, is treasurer of the school teachers' pension fund under provision of section 
7889, G. C. 

In a village or rural school district ilz which a teachers' pension fund has been 
established and in which the board of education has not provided a depository for 
the funds of said district in the manner provided b:v law, and has not dispensed 
with the treasurer of said funds under authority of said section 4782, G. C., as 
amended, the county treasurer, being ex officio treasurer of the school funds of said 
district, is treasurer of the school teachers' pension fund under authority of said 
section 7889, G. C. . 

In a school district in which a school teachers' pension fund has been estab
lished and is being maintained, and in which the board of education has provided 
a depository for the school funds in the manner authorized by law, and has dis
pensed with the treasurer of said funds under authority of said section 4782, G. C., 
the clerk of said board, who is llO'lA! performing all the services and discharging all 
the duties, and 'ldzo is subject to all the obligations requi~ed by la'lv of the treasurer 
of such school district, is treasurer of said school teachers' pension fund under 
provision of said section 7889, G. C. 

CoLUMBus, Omo, February 14, 1916. 

Bureau of Inspection and Supervisi01t of Public Offices, Columbus, Ohio. 

GENTLEMEN :-In your letter under date of January 8th you request my opinion 
upon the following questions: 

"1. \Vho, before the amended law required the clerk of a school dis
trict to assume the duties of the treasurer of the school funds, was the 
proper treasurer of the school teachers' pension fund? 
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"2. Who, since the clerk has assumed the duties of the treasurer of 
the school funds, is the proper custodian of said school teachers' pension 
fund?" 

Section 7875, G. C., provides that: 

"When the board of education of a school district hy resolution, 
adopted by a majority vote of the members thereof, declares that it is 
advisable to create a school teachers' pension fund for that school district, 
such fund shall be under the management and control of a board to be 
known as 'the board of trustees of the school teachers' pension fund' for 
such district." 

Section 7879, G. C., provides that: 

"Such board of trustees may invest such pension fund (created and 
maintained under prm·isions of sections 7R77, 7R79 anrl 7895 of the General 
Code) in the name of the board in bonds of the United States, or of the 
state of Ohio, or of any county, or municipal corporation, or school district 
in this state." 
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Said section further provides that said board "may make payments from such 
fund for pensions granted in pursuance of the laws relating thereto," and "may 
make and establish such rules and regulations for the administration of the fund 
as they deem best." 

Section 7889, G. C. provides: 

"The treasurer of such school district (in which a school teachers' 
pension fund has been established) shall be the custodian of such pension 
fund, and keep it subject to the order, control and direction of the board 
of trustees. He must keep books of accounts concerning the fund in such 
manner as may be prescribed by such Loan! which always shall be subject 
to the inspection of the board of trustees or of any member thereof. 
Such treasurer shall execute a bond to the board of trustees with good 
and sufficient sureties in such sum as the hoard requires, which bond shall 
be subject to it~ approval, and be conditioned for the faithful performance 
of his duties as custodian and treasurer of the board." 

Section 7890, G. C., provides: 

"Such treasurer must keep and truly account for all moneys and profits 
coming into his hands belonging to such fund, and at the expiration of his 
term of office pay over, surrender and deliver to his successor all securi
ties, moneys ancl other property of whatsoever kind, nature and description 
in his hands or under his control as treasurer. For his services he shall 
be paid not to exceed one per cent. annually of the amount paid into the 
fund during the year." 

\\'hile the ahove pronston of section 7889, G. C., makes the treasurer of a 
schbol -d?strict which has established a school teachers' pension fund, the treasurer 
of the' board of trustees and as such the custodian of said fund, it will be obsen-ed 
that the treasurer of said school district as treasurer of said board of trustees and 
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as custodian of said fund, is in no way accountable to the board of education of 
said district. The bond required to be given by provision of the latter part vf 
section 7889, G. C., is executed to said board of trustees and is subject to the 
approval of said board. In view of the provisions of sections 7889 and 7890, G. C., 
taken in connection with the above proYisions of sections 7875 and 7879, G. C., it 
seems clear that the board of education of a school district is in no way charged 
with the administration of the school teachers' pension fund, and that said fund is 
not a fund of the school district within the meaning of section 7604, G. C., as 
amended in 106 0. L., 328, which provides that: 

"Within thirty days after the first l\Ionday in January, 1916, and every 
two years thereafter, the board Qf education of any school district by 
resolution shall provide for the deposit of any or all moneys coming into 
the hands of its treasurer." 

The provision in this latter statute has reference only to the funds belonging 
to the school district. This distinction must be borne in mind in the further con
sideration of your questions. 

Section 4763, G. C., as in force prior to the date when said section, as amended 
in 104 0. L., 158, became effective, provided as follows: 

"In each city, village and township school district, the treasurer of 
the city, village and township funds, respectively, shall be the treasurer of 
the school funds. In each special district the board of education shall 
choose its own treasurer, whose term of office shall be for one year begin
ning on the first day of September." 

This section as amended in 104 0. L., now provides as follows: 

"In each city school district, the treasurer of the city funds shall be 
the treasurer of the school funds. In all village and rural school districts 
which do not provide legal depositories as provided in section 7604 to 
7608 inclusive, the county treasurer shall be the treasurer of the school 
funds of such districts." 

Section 4782, G. C., formerly provided : 

"When a depository has been prm·ided for the school moneys of a dis
trict, as authorized by law, the board of education of the district, by reso
lution adop.ted by a vote of a majority of its members, may dispense with 
a treasurer of the school moneys, belonging to such school district. In 
such case, the clerk of the board of education of a district shall perform 
all the services, discharge all the duties and be subject to all the obliga
tions required by law of the treasurer of such school districts." 

By the same act of the general assembly amending section 4763, G. C., as found 
in 104 0. L., 158, section 4782, G. C., as above quoted, was amended, and the 
only change effected by said amendment was to substitute the word "shaiJ" in 
place of the word "may" before the word "dispense." \Vhile it might seem that 
the legislature in making this change intended to make said section 4782, G. C., 
mandatory instead of directory, I have held in opinion X o. 656 of this department 
rendered to your bureau under date of July 27, 1915, that inasmuch as the action 
therein referred to is to be "by resolution adopted by a vote of a majority of it>' 
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members," the provision of said section authorizing the board of education of a 
school district to dispense with the treasurer of the school moneys belonging to 
such school district when a depository has been provided for said moneys in the 
manner authorized by law, must still be considered as directory rather than man
datory. 

It will be observed that the above provision of section 4782, G. C., relates to 
the depository for school moneys belonging to the school district, and in view of 
the distinction hereinbefore referred to, the question arises whether or not, in a 
school district in which a school teachers' pension fund has been established, and 
in which the board of education has dispensed with the treasurer of the school 
moneys under provision of section 4782, G. C., the clerk of said board of education, 
who by provision of the latter part of said section, is now performing all the 
services, discharging all the duties and is subject to all the obligations required 
by law of the treasurer of such school district, is treasurer of the board of trustees 
of said pension fund and as such custodian of said fund. 

\Vhile section 7889, G. C., provides that the treasurer of the school district 
shall be the cw;todian of the school teachers' pension fund, and section 4763, G. C., 
104 0. L., 158, provides that in each city school district the treasurer of the city 
funds shall be the treasurer of the school funds, and further provides that in village 
and rural school districts which have not provided legal depositories in the manner 
authorized by law, the county treasurer shall be the treasurer of the school funds 
of such districts, it will be observed upon an examination of the statutes relating 
to the treasurer of the school funds of a school district, that the phrase "treasurer 
of the school funds," and the phrase "treasurer of a school district," are used 
interchangeably. 

It seems clear that under provision of section 4763, G. C., as in force prior 
to its amendment in 104, 0. L., the city treasurer was ex officio treasurer of the 
city school district, and as such treasurer of the school teachers' pension fund, if 
such fund was established in said district, providing the board of education of 
said district had not provided a depository for the school funds, and had not 
dispensed with the treasurer of said funds under authority of section 4782, G. C, 
and the treasurer of the funds of a village or township, respectively, being ex 
officio treasurer of the school funds of the respective village or township school 
district, was treasurer of the school teachers' pension fund of such district, if the 
same was established therein, providing the board of education of such district 
had not provided a depository for the school funds of said district and dispensed 
with the treasurer of the school funds under authority of said section 4782, G. t:. 

It seems equally clear that under provision of section 4763, G. C., as amended 
in 104 0. L., 158, the city treasurer is still ex officio treasurer of the city school 
district, and as such treasurer of the school teachers' pension fund, if such fund 
has been established In such district, providing the board of education of said 
district has not dispensed with the treasurer of the school funds of said district 
under provision of section 4782, G. C., as amended in 104 0. L., 158, and that the 
county treasurer, being ex officio treasurer of the school funds of all village and 
rural school districts in such county which have not provided depositories for the 
funds of such respective districts, in the manner authorized by law, and which 
have not dispensed with the respective treasurers of the school funds of such 
districts in the manner provided by said section 4782, G. C., as amended, is 
treasurer of the school teachers' pension fund, if such fund has been established 
in such districts. 

I am of the opinion, therefore, in answer to your first question, that in a city 
school district in which a school teachers' pension fund has been established, and 
in which the board of education has not provided a depository for the school funds, 
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or having provided a depository, has not dispensed with the treasurer of said 
funds under authority of said section 4782, G. C., the city treasurer, being ex officio 
treasurer of the city school district, is treasurer of the school teachers' pension 
fund under provision of section 7889, G. C., and that in a village or rural school 
district in which a teachers' pension fund has been established, and in which the 
board of education has not provided a depository for the funds of said district in 
the manner provided by law, and has not dispensed with the treasurer of said funds 
under authority of said section 4782, G. C., the county treasurer, being ex officio 
treasurer of the school funds of said district, is treasurer of the school teachers' 
pension fund under authority of said section 7889, G. C. 

It should be noted in this connection that section 7604, G. C., as amended in 
106 0. L., 328, makes it mandatory on boards of education of school districts to 
provide depositories for the school funds, and section 7609, G. C., as amended in 
106 0. L., 328, provides that the members of a board of education shall be liable 
for any loss occasioned by their failure to provide a depository, and in addition 
thereto requires them to pay the treasurer of the school funds two per cent. on 
the average daily balance of said funds during the time the school district is without 
a depository. 

Replying to your second question I am of the opinion that in a school district 
in which a school teachers' pension fund has been established and is being main
tained, and in which the board of education has provided a depository for the 
school funds in the manner authorized by law, and has dispensed with the treasurer 
of said funds under authority of said section 4782, G. C., the clerk of said board, 
who is now performing all the services and discharging all the duties, and who is 
subject to all the obligations required by law of the treasurer of such school 
district, is treasurer of said school teachers' pension fund under provision of said 
section 7889, G. C. 

1266. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 

COUNTY BOARD OF EDUCA TIO~-HOW :\IE:\IBERS ARE TO BE 
ELECTED-SERVE UNTIL SUCCESSORS ELECTED AXD QUALIFIED. 

Under provision of section 4729, G. C., as amended in 104 0. L., 136, the 
members of the county board of education elected on the second Saturday in June, 
1914, for the terms of one, two, three, four and five years respectively, will hold 
office until the third Saturday in January of the respecth·e ~;ears 1916, 1917, 1918, 
1919 and 1920, and until their respective successors are duly elected and qualified. 

CoLt:Mnus, OHIO, February 14, 1916. 

HaN. E. A. ScoTT, Prosewting Attorney, West Union, Ohio. 

DEAR SIR :-In your letter under date of January 15th you request my opinion 
as· follows : 

"The county superintendent of schools for Adams county called a 
meeting by giving the proper notice to the presidents of boards of education 
jn said county to meet at West Union, Ohio, on January 14, 1916, to elect 
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a member for county board of education as required by section 4729. 
There are 19 presidents in Adams county entitled to a vote, and 16 of said 
presidents were present at said meeting. The vote as shown by the minutes 
of the meeting gives eight votes to one candidate and seven to another-the 
one receiving the eight votes was declared elected by the chairman of 
the meeting. After the meeting adjourned a re-canvass of the ballots gave 
each candidate eight votes. I have given you the facts, and I desire your 
opinion on the following questions: 

"1. Should not the county superintendent have called this meeting 
during the year 1915? 

"2. Should not the candidate receive at least nine votes before there 
could be an election when 16 were present? 

"3. Does not a vacancy exist when the presidents fail to elect? 

"4. By whom should vacancy be filled? In the event the county 
board of education cannot agree on ·a member, then can the county com
missioners fill said vacancy? 

"5. Can a member of county hoard whose time has expired, but hold
ing said position by reason of the fact, a member has not been elected to 
take his place, vote for himself to fill said vacancy?" 

Section 4729, G. C., as amended. 104 0. L., 136, provides in part as follows: 
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"On the second Saturday in June, 1914, the presidents of the boards 
of education of the various village and rural school districts in each county 
school district shall meet and elect the five members of the county board of 
education, one for one year, one for two years, one for three years, one 
for four years, and one for five years, and until their successors are 
elected and qualified. The terms of office of such members shall begin on 
the fifteenth of July, 1914, and each year thereafter on the third Saturday 
of January. Each year thereafter one member of the county board of 
education shall be elected in the same manner for a term of five years." 

The presidents of the boards of education of the various village and rural 
school districts in your county having met on the second Saturday in June, 1914, 
and having elected five members of the county board of education for the respec
tive terms provided in section 4729, G. C., the question arises whether the term 
of office of the member who was elected for one year and until his successor 
is elected and qualified, expired on the second Saturday in June, 1915, or whether 
said member held over until the third Saturday in January, 1916, and until the 
election and qualification of his successor. 

While it is difficult to construe the above provisions of section 4729, G. C., in 
view of the patent ambiguity as to when said term expires, I think it was the 
intention of the Jegislature in providing for the first election of the members of 
the county board of education on the second Saturday in June, 1914, for the terms 
of one, two, three, four and five years respectively, and until their successors 
should be elected and qualified, and by further providing that in each year after 
1914, one member of said county board of education shall be elected for a term 
of five years to begin on the third Saturday of January, that the member elected 
on the second Saturday in June, 1914, for the one year term should hold over until 
the third Saturday in January, 1916, and that the terms of office of the members 
elected for two, three, four and five years respectively, should expire on the third 
Saturday of January in the respective years 1917, 1918, 1919 and 1920. 

This interpretation of the provisions of section 4729, G. C., in no way con-



272 OPINIONS 

flicts with the provtsJOns of section 4732, G. C., 104 0. L., 137, that each county 
board of education shall meet on the third Saturday of July, 1914, and on the third 
Saturday of ~larch of each year thereafter, and shall organize by electing one of 
its members president, and another vice-president, both of whom shall serve for 
one year." 

I am of the opinion, therefore, in answer to your first question, that the meet
ing of the presidents of the boards of education of the various village and rural 
school districts of your county, on January 14, 1916, for the purpose of electing 
a member of the county board of education to succeed the member of said county 
board, who was elected at the meeting held on the second Saturday in June, 1914, 
for a term of one year, and until his successor should be elected and qualified, was 
properly called by the county superintendent under the above provisions of section 
4729, G. C., as amended, and if said presidents of said boards of education had 
elected said successor, in compliance with the provisions of said statute, the person 
so elected, upon qualifying for the office of member of the county board of educa
tion, would have held said office for a term of five years commencing on January 
15, 1916. 

It appears~ however, that only sixteen of said presidents were present at said 
meeting, and that eight votes were cast for one candidate and seven for another. 
In view of the provision of section 4730, G. C., as amended 104 0. L., 137, that, 
"the vote of a majority of the members present shall be necessary to elect each 
member of the county board of education," it is evident that there was a failure 
to elect. Your second question therefore must be answered in the affirmative. 

Inasmuch, however, as the member of said county board, elected at the meeting 
held on the second Saturday in June, 1914, for a term of one year, holds over until 
his successor is elected and qualified, I am of the opinion in answer to your third 
question that no vacancy exists in said county board withil). the meaning of the 
latter part of section 4731, G. C., as amended 104 0. L., 137, which provides that, 

"Any vacancy on the board shall be filled in the same manner as is pro
vided in section 4748 of the General Code." 

The answer to your third question makes it unnecessary to answer your 
fourth question. 

Your fifth question may be answered by observing that inasmuch as the 
member of the county board of education whose term has expired, is holding 
over by reason of the fact that a successor has not been elected to take his place, 
no vacancy in said board exists. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 
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1267. 

BOARD OF AD).li~ISTRATIO~- WITHOUT POWER TO EXTER IXTO 
BIXDIXG COXTRACT-~0 OBJECTIOX TO PROPOSED RECIPRO
CAL ARRAXGE:\IEXT WITH OTHER ST.-\TES FOR CARE OF XOX
RESIDEXT IXSAXE. 

Ohio Board of AdmiHistratioH is 'i.c•ithout po,,·er to enter into biHding contract. 
· No objection to proposed reciprocal arraugement for care of nou-resident insaue. 

Cou.:::.rBcs, OHIO, February 14, 1916. 

The Ohio Board of Admiuistratio11, Columbus, Ohio. 

GEXTLEMEN :-I beg to acknowledge receipt of yours of January 29, 1916, read
ing as follows: 

"Please note the enclosed from the state hospital commission of X ew 
York: 

"Will you be good enough to look over the proposed agreement, and 
let us know whether there would be any legal objections to this board's 
entering into such an agreement?" 

The proposed agreement which you enclose reads as follows: 

"Reciprocal arrangement for the exchange of insane persons entered 
into by the state board of insanity of the commonwealth of Massachusetts 
and the state hospital commission of the state of X ew York. 

" ( 1) The term 'resident,' as used in this agreement, shall be a person 
who has lived continuously in either state for a period of at least one 
year and, subsequently to acquiring such a residence in either state, has not 
acquired a residence in any other state by living continuously one year in 
such other state; provided that time spent in an institution or on parole 
from an institution for the insant' shall not he counted in determining the 
time of residence in a state. 

"(2) All insane residents of either state shall be promptly accepted 
by the institutions of such state. 

"(3) In certain cases where the relatives or legal guardians or com
mittee or persons legally liable for the maintenance and support of the 
patient are residents of either state, and some member of the family, or 
the ward of such guardian or committee, acquires a residence as defined in 
this agreement in the other state and becomes a public charge because of 
insanity, for the convenience of the relatives and for humanitarian reasons 
the person may be accepted by the duly constituted authorities of the state 
in which such relatives, etc., reside. 

'' ( 4) Each hospital in each state shall accept promptly persons paroled 
by such hospital when returned to the institution by the proper authorities 
of the other state during the period of parole. 

" ( 5) For the purposes of this agreement, the residence of a minor 
shall be considered the same as the residence of the parents. 

" ( 6) Accurate and detailed histories are to be presented by each state 
in asking for the acceptance of a patient. 

"(7) Xo person is to he transferred from one state to the other who 
is not in condition to travel without danger to himself or to others, such 
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transfers, however, to be made as soon as the mental and physical condi
tion of the patient warrants. 

"(8) In returning an accepted patient under this agreement, the state 
making the return shall bear all the expenses incurred, and the patient 
shall be accompanied in every case by an authorized agent of the state 
making the return to the place designated by the authorities of the state to 
which the patient is returned. 

"(9) By mutual consent, in any particular case not covered by the 
terms of this agreement, it may be modified to meet the special conditions.'' 

Admission to the hospitals for the insane in this state is regulated by statute. 
Section 1950, General Code, 103 0. L., 447, provides as follows: 

"No person shall be admitted into any such hospital, who is not an 
inhabitant of the state, except by authority of the Ohio Board of Admin
istration as provided by law. Within the meaning of this section, no per
son shall be considered an inhabitant who has not resided in the state one 
year next preceding the date of his or her application. X o person is 
entitled to the benefits of the provisions herein except those whose insanity 
occurred during the time of his or her residence in the state. The board 
may direct the discharge of a person when they deem it expedient." 

Section 1819, G. C., 103 0. L., 446, provides as follows: 

"If the judge or superintendent finds that the person whose commit
ment or admission is requested has not a legal residence in this state, or 
his legal residence is in doubt or unknown, and is of the opinion that 
such person should be committed or admitted to such institution, he shall 
notify without delay the Ohio Board of Administration, giving his reasons 
for requesting commitment or admission." 

Section 1820, G. C., 103 0. L., 446, provides as follows: 

"The Ohio Board of Administration by a committee, its secretary, 
or such agent as it designates, shall investigate the legal residence of such 
person, and may send for persons and papers and administer oaths or 
affirmations in conducting such investigation. At any time after investi
gation is made, and before or after the admission, or commitment to such 
institution, a non-resident person whose legal residence has been estab
lished may be transported thereto at the expense of this state." 

I see no objection to your board entering into the proposed arrangement, but 
it should be distinctly understood by all persons concerned that your board would 
be without power to enter into any binding contract of this sort that you might 
not afterwards modify yourselves or might not be wholly repudiated by your board 
or by the legislature of the state. Instead of it being a contract it should be 
gotten up in the form of a general understanding as to what the Ohio Board of 
Administration's policy at the present time would be. 

Respectfully, 
EDWARD c. Tt:RNER, 

A ttonze:y-General. 
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1268. 

PROBATE COURT-MAY GRAXT :O.IIXISTER'S LICEXSE TO SOLDIXIZE 
:O.IARRIAGE-APPLICAXT :O.IUST BE AX ORDAINED OR LICEXSED 
).!IXISTER OF A SOCIETY OR COXGREGATIO.V WITH!.\' THIS 
STATE. 

A11 ordahzed or licensed 1111111Ster oj a1zy religious socict_\' or congregation 
within this state may apt>ly to the probate judge oj auy county withi11 the stale in 
which he expects to perjorm the marriage cerc111ony for a liccl!se to solemni:;e 
marriages. 

CoL!TMBUS, Oaro, February 14, 1916. 

HoN. GEORGE :O.I. HoKE, Probate Judge, Tiffin, Ohio. 

DEAR SIR:-Your letter of January 22, 1916, requesting my opinion, received 
and is as follows: 

"A regularly ordained mnuster of the gospel regularly officiated in 
this, Seneca county, some six or eight years ago. but never procured a 
minister's license to solemnize marriages from any probate court within 
this state. He then moved to another state where he has since officiated as 
minister of the gospel. He desires to come here to officiate at the wedding 
of a friend, after which he will return to his charge in the other state. 

"QUESTIOX-Can this court lawfully grant him a 'minister's license 
to solemnize marriages,' he not returning except to solemnize the marriage 
of his friend?" 

Section 11182 of the General Code provides as follows: 

"An ordained or licensed minister of any religious society or congre
gation within this state, who h~' obtained a license for that purpose, as 
hereinafter provided, * * * may join together as husband and wife 
all persons not prohibited by law." 

The license referred to in the foregoing section is provided for in section 
11183 of the General Code, which provides as follows: 

"A minister of the gospel, upon producing to th-e probate judge of 
any county within this state in which he officiates, credentials of his being 
a regularly ordained or licensed minister of any religious society or con
gregation, shall be entitled to receive from the court a license, authorizing 
him to solemnize marriages within this state so long as he continues a 
regular minister in such society or congregation." 

The section first quoted provides that an ordained or licensed minister of a 
religious society or congregation within this state, who has obtained a license for 
that purpose, may perform the marriage ceremony. Two conditions are prescribed 
by this statute. First, the minister must be an ordained or licensed minister of a 
religious society or congregation within this state. Second, he must have a license 
to solemnize marriages. 

It follows from the foregoing provisions that if a minister has a license to 
perform the marriage ceremony and yet is not an ordained or licensed minister 
of a society or congregation within this state, he may not perform the marriage 
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ceremony. In view of these provisions it would seem that it is only an ordained 
or licensed minister of a society or congregation within this state who may obtain 
a license under section 11183, and yet the provisions of that section do not attach 
to the term "religious society or congregation" the further qualification "within 
this state." The difficulty, therefore, in answering your inquiry is in harmonizing 
the provisions of said two sections 11182 and 11183. 

It is said by Rockel in his Probate Practice at page 1671, in note, that: 

"A minister need not reside nor have a charge in the county in which 
he applies for a permit. It is sufficient if he intends to officiate therein 
and perform the marriage ceremony." 

Giving to the term "officiates," as it appears in section 11183, this construc
tion, it follows that under the provisions of that section any minister of the gospel 
upon producing credentials of his being a regularly ordained or licensed minister 
of any religious society or congregation, either in this state or elsewhere, may 
receive from the probate judge of any county in which said minister expects to 
perform ·the marriage ceremony a license authorizing him to solemnize marriages. 

I am of the opinion, however, in view of the conditions prescribed by section 
11182, that it must appear that the applicant for a license is an ordained or licensed 
minister of a religious society or congregation within this .. state and when that 
fact is shown he may then apply for and receive from any probate judge in any 
county in the state in which he expects to perform the marriage ceremony a 
license authorizing him so to do. 

Applying this construction to the facts stated in your inquiry, if the minister 
in question is an ordained or licensed minister of any religious society or congre
gation within this state, and he intends to officiate in your county at a marriage 
ceremony, he may lawfully receive a license authorizing him to solemnize marriages 
within this state so long as he continues as an ordained or licensed minister of 
such religious society or congregation. 

Respectfully, 
Enw ARD C. TuRNER, 

Attor11e}'-Genera_l. 
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1269. 

COLLATERAL I~HERITAXCE TAX-SECTIOX 5331, G. C., 103 0. L., 463, 
COXSTRCED-LIXEAL DESCEXDA~T-BEQUEST TO CHURCH. 

Where property within the jurisdiction of this state passes b:::; will to a person 
or persmzs, other than those expressly excepted by the pro~·isions of section 5331, 
G. C., as amended 103 0. L., 463, e•ve1z though said will was made in accordance 
'iA'ith a verbal agreement betu:een the testator and dez•isee or legatee, and in con
sideration for services reudered or to be rendered to said testator by said devisee 
or legatee, said property is llc<-·erthclcss subject tu the collateral inheritance tax 
u11der the pro~·isions of said sectiou 5331, G. C., as amended. 

T¥he1t a person bequeaths or devises property to or for the use o/ father, 
mother, husband, 1'-'ife, li1zeal descendant, or adopted child, during life or for a 
term of :years, and the remainder to a collateral heir or to a strauger to the blood, 
the value of the prior estate shall be determiued as of the date of the death of the 
testator and within sixty da::,-s thereafter by the appraisers appointed b:::; and acting 
under the order of the probate court, and when so determined shall be deducted 
together with the sum of five hundred dollars from tlze appraised value of such 
property according to the provisiolls of section 5333, G. C., as anwzded in 104 0. L., 
463. The value of the life estate shall be determined b:y the so-called Actuaries' 
combined experience tables and five per cent. compound interest in accordance 
with the provision of the latter part of section 5543, G. C. 

A bequest to a church is not one "to or for the use of .an institution in this 
state for the purposes only for public charity or other exclusively public purposes'' 
within the meaning of the provision of section 5332, G. C., and as such a bequest, 
over and above the sum of five hundred dollars exempted b:::; provision of section 
5331, G. C., as amended, is subject to the collateral inheritance tax. 

CoLUMBUS, OHIO, February 14, 1916. 

HoN. GEORGE THORNBURG, Prosecutiug Attonzey, St. Clairsville, Ohio. 

DEAR S'IR :-In your letter under date of January 5th you request my opinion 
as follows: 

"I desire your opmwn as to the liability under sections 5331, et seq., 
General Code of Ohio, relating to collateral inheritance tax: 

"First: Walker V. Kilgore died testate l\fay 6, 1914. By his will, 
duly admitted to probate in Belmont county, after providing for the pay
ment of his just debts and funeral expenses, he gives, devises and be
queaths to his brother, William :\1. Kilgore, and Chattie M. Kilgore, wife 
of William M. Kilgore, all the remainder of his property, both real and 
personal, of any and every kind, wherever found; 'Providing, William :\f. 
Kilgore and Chattie :\I. Kilgore care for me in my last sickness.' After 
payment of all the debts and funeral expenses, (not including any claim 
which William :\1. Kilgore and Chattie :\1. Kilgore had for services ren
dered during his last sickness) there remained for distribution the sum 
of $10,826.30, including the appraised value of the real estate. The last 
sickness of the deceased covered a period of more than eleven years prior 
to his death, and services to a very considerable extent were rendered by 
William :\L Kilgore and Chattie :\1. Kilgore. William :\!. Kilgore was 
named as executor and was duly appointed as such. Ko claim was pre
sented by William :\1. Kilgore and Chattie :\L Kilgore to the court for 
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allowance in view of the provision which gave them all of the prc;Jperty 
after payment of testator's debts; but upon application to determine the 
collateral inheritance tax, it is contended by \Villiam :\I. Kilgore and 
Chattie }.I. Kilgore that the services rendered in the last sickness of testator 
were reasonably worth more than the balance for distribution, and it is 
contended that there should be no collateral inheritance tax for this reason, 
and said William }.1. and Chattie }.1. Kilgore contend that they having 
cared for testator during his entire last sickness, the testator having been 
paralyzed for years before his death, that regardless of the fact whether 
they are not able to show the exact monetary value of the services ren
dered, the bequest and devise to them is compensation only for whatever 
services were actually rendered, and is in accordance with the verbal agree
ment between the testator and them, and that the will was made in pur
suance of such agreement, and that there should be no tax. What is 
your opinion as to the rule to be followed in such case? 

"Second. T. J. Buchanan died testate on X ovember 25, 1914, leaving 
a widow, Clara G. Buchanan, age 47 years, who died .:\larch 12, 1915. By 
the terms of .the will of T. J. Buchanan, he devises and bequeaths to his 
wife, Clara G. Buchanan, 'for and during the term of her natural life, 
and for her sole and exclusive use, our home residence property on North 
Chestnut street, in Barnesville, Ohio, and also the "'Garden lot" lying west 
of C. J. Bradfield's residence property, in Barnesville, Ohio.' 'At the death 
of my wife, I hereby authorize and direct my executor, hereinafter named, 
to sell at public auction or private sale, as he may deem best, and upon 
such terms as he may deem best, and to convey to purchasers, by proper 
deed, or deeds, my residence property on X orth Chestnut street, Barnes
ville, Ohio, and the "Garden lot," above given to my wife during her natural 
life, and to divide and distribute the proceeds of such sale as follows: 
One-third to my sister, Mary Vv. Lewis; one-third to my sister, Eliza 
Griffin, and one-third to the heirs of my sister, Margaret Thompson, de
ceased, namely, her daughters, Mabel Thompson, Bertha Thompson Lau
ritzen, and Lidella Thompson.' At the time of the appraisement of the 
personal estate, the court ordered the real estate to be also appraised, and 
the residence property and the garden lot in the village of Barnesville, 
Ohio, was appraised at $7,870.00. In order to determine the value of the 
remainder liable for the collateral inheritance tax, is it necessary to deter
mine and deduct the value of the prior life estate given to Clara G. 
Buchanan, the widow? The application to determine the collateral inheri
tance tax was not filed until after the death of Clara G. Buchanan; would 
this life estate be determined according to its actual duration, or would 
it be determined according to the expectancy of life of the widow at testa
tor's death as given in the so-called mortality tables? If, according to 
mortality tables, what table shall be used? \\"ould it be the duty of the 
appraisers to determine the valuation of the remainder, or the duty of the 
court? Section 5343 seems to be inconsistent in that it first provides that 
the value of the property subject to the tax shall be its actual market value 
as found by the probate court, but provides for the appointment of three, 
disintere~ted persons to appraise the property at its actual value, and also 
provides that, 'In case of ari annuity or life estate, the value thereof shall 
be determined by the so-called Actuaries' combined experience tables and 
5% compound interest.' What is meant by this last clause? After diligent 
inquiry· and- search,· I have not been able to find any so-called. Actuaries' 
combined experience tables and 5% compound interest. Can you furnish 
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a copy of such table, or inform where the same may be obtained? The 
Code gives the Actuaries' combined experience table at certain per cents., 
but not 5%. 

"Third. By the will of said T. ]. Buchanan, he gives and bequeathes 
'To the Presbyterian Church of Barnesville, Ohio, the sum of one thou
sand dollars, to be paid to the trustees of said church in cash within 'a 
reasonable time after my death.' Is this bequest liable for the collateral 
inheritance tax? The Presbyterian Church of Barnesville, Ohio, is duly 
incorporated uoder the laws of Ohio." 

279 

Your questions will be com,idered in the order 111 which you have submitted 
them. 

Section 5331, G. C., as amended in 103, 0. L., 463, provides: 

"All property within the jurisdiction of this state, and any interests 
therein, whether belonging to inhabitants of this state or not, and whether 
tangible or intangible, which pass by will or by the intestate laws of this 
state, or by deed, grant, sale or gift, made or intended to take effect in 
possession or enjoyment after the death of the grantor, to a person in trust, 
or otherwise, other than to or for the use of the father, mother, hus
band, wife, lineal descendant or adopted child, shall be liable to a tax of 
five per cent. of its value above the sum of five hundred dollars. Fifty 
per cent. of such tax shall be for the use of the state; and fifty per cent. 
of such tax shall go to the city, village or township in which said tax. 
originates. All administrators, executors aml trustees, and any such 
grantee under a conveyance made during the grantor's life, shall be liable 
for all such taxes, with lawful interest as hereinafter provided, until they 
have been paid, as hereinafter directed. Such taxes shall become due and 
payable immediately upon the death of the decedent, and shall at once 
become a lien upon the property, and be and remain a lien until paid." 

Under the plain terms of the above provisions of section 5331, G. C., the 
passing of interests in property by will or by the intestate laws of this state, to 
or for the U>e of persons other than those expressly excluded, is sufficient to make 
the estate taxable. 

\Vhile section 5332, G. C., adds to the list of exemptions by excepting from 
the operation of the provisions of section 5331, G. C., interests in property trans
mitted to certain public subdivisions or institutions and sections 5334, G. C., pro
vides that : · 

"When a decedent appoints one or more executors or trustees, and 
instead of their lawful allowance makes a bequest or devise of property 
to them which would otherwise be liable to such tax, or appoints them his 
residuary legatees, and said bequests, devises, or residuary legacies exceed 
what would he a reasonable compensation for their services, such excess 
shall be liable to such tax, and the probate court having jurisdiction of 
their accounts shall fix such compensation." 

I find no language in any provision of the statutes, relating to collateral inherit
ances, which modifies the general provisions of said section 5331, G. C., as above 
quoted, by making the fact that a devise is founded upon a valuable consideration 
material as affecting the question of the exemption of the same from the inherit
ance tax. 
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'Vhile in the case of Haggerty v. State, 55 0. S., 613, the court, in interpreting 
the word "sale" as used in said section 5331, G. C., held that: 

"The property 'which shall pass by sale' within the m•:aning of the 
act (the collateral inheritance statute) is such only as passes in transac
tions which are in fact gifts, though in form sales, and the act does not 
restrict the right to dispose of property by sale for a valuable considera
tion, which the parties, in good faith, deem adequate," 

it cannot be held that this decision goes to the extent of limiting the force and 
effect of the statute upon inheritances created by will to such as are in the nature 
of gifts as distinguished from those which rest upon a nluable consideration. 

In interpreting the statute of the state of X ew York, which contains a pro
vision similar to that of section 5331, G. C., the court in the case of In Re Gould, 
156 N. Y., 423, held that: 

"The transfer by will, subjected to taxation by the act 1892, is not 
intended to be limited to property gratuitously given by will, but extends 
to a testamentary transfer in payment of a debt. 

"It matters not what the motive of a transfer by will may be, whether 
to pay a debt, discharge some moral obligation, or to benefit a relative. 
If the devise or bequest is accepted by the beneficiary, the transfer is made 
by will within the meaning of the transfer tax act." 

and again in the case of In Re Kidd, 188 N. Y., 274, the court held: 

"Where it has been adjudicated by the supreme court, in an action 
brought by the step-daughter of a testator against his executors and trustees 
and beneficiaries named in his will, that she was entitled to all of the real 
and personal property of testator, under an ante-nuptial agreement between 
him and her mother whereby he agreed to devise and bequeath all of his 
property to such step-daughter, if no children should be born of his marri
age with her mother, and the judgment directed the defendants to execute 
and deliver to the plaintiff all necessary releases and conveyances of such 
property, the property passing to testator's step-daughter under such judg
ment is not exempt from taxation under the transfer act, since the con
tract, enforced by such judgment and under which testator's step-daughter 
receives the property, was not a contract to convey the property, but a 
contract to make a will in her favor, and even if the testator had performed 
his agreement and given her his property by his will, the estate would 
have been subject to the tax." 

The above cited authorities are in support of the proposthon, that in the 
absence of express statutory provision to the contrary, an inheritance tax applies 
as well to a devise or bequest upon a valuable consideration as to one which is 
intended as a mere gratuity, and the further proposition that even where there 
has been a definite contract to make a will founded upon a valuable consideration, 
and the contract was executed on the part of the devisee or legatee, and the wiii 
made, property passing to said devisee or legatee by the terms of said will is 
subject to the inheritance tax without reference to the contract. In such case the 
devisee or legatee may renounce his respective devise or bequest and elect to claim 
from the estate of the decedent as a creditor, but he may not take under the will 
except on the terms upon which all other devisees or legatees, except those ex
pressly exempt, take under the will, i. e., subject to the tax. 
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As stated by my predecessor, Hon. Timothy S. Hogan, in an opmton found 
in the annual report of the attorney-general for the year 1914, at page 1344 of said 
report: 

"A very clear distinction is made by the authorities between the taxa
bility of property passing hy will, founded upon a consideration, and prop-
erty passing by deed, grant or sale intended to take effect after the death 
of the testator, and founded upon a consideration. For a deed intended 
to take effect at the death of the testator or other similar instrument is 
only com:entio11ally an inheritance, and the convention which the statute 
constructs will be limited to tht> purpose of the statute, which is to guard 
against the evasion of the tax by the expedient of making sales, grants or 
deeds intended to take effect at the death of the testator; so that where 
the sale, grant or deed is in reality founded upon a valuable consideration 
it is not permitted to stand upon a different foundation from any other 
similar transaction merely because it happens to be so made as not to take 
effect until after the death of the testator, and is, therefore, not to be 
regarded as within the purview of the statute. But the real subject of the 
tax is the privilege of inheriting property. This is regarded as in a sense 
something other than a natural right, whereas the right to dispose of 
property by grant, sale or deed is a natural right inherent in the very idea 
of property itself. Therefore, no reason exists in the view of the authori-
ties for making any such distinction as to taxation of inheritances created 
by will as is made with respect to conventional inheritances created by 
grant, sale or deed intended to take effect after the death of the testator." 

\Vhile from your statement of facts it appears that there was a verbal agree-
ment between the said Walker V. Kilgore and the said ·william M. and Chattie 
l\I. Kilgore, according to the terms of which the said \Valker V. Kilgore was to 
make a will, in which, after providing for the payment of his just debts and 
funeral expenses, he was to devise and bequeath to his brother, \Villiam M. Kilgore, 
and Chattie :\I. Kilgore, wife of William l\1. Kilgore, all the remainder of his 
property, both real and personal, of any and every kind, wherever found, in 
consideration of services to be rendered by the said \Villiam l\I. and Chattie M. 
Kilgore in caring for him in his last sickness, and that said will was made in 
accordance with said verbal agreement, the property passes to the said William 
l\L and Chattie l\I. Kilgore by the terms of said will, and I am of the opinion, 
therefore, that said property is subject to the collateral inheritance tax under the 
provisions of section 5331, et seq., of the General Code. 

From your statement of facts in connection with your second inquiry it appears 
that the life estate in question was terminated on l\Iarch 12, 1915, prior to the date 
when the application to determine the collateral inheritance tax was filed. 

Section 5333, G. C., as amended in 103 0. L., 463, provides: 

"\Vhen a person bequeaths or devises property to or for the use of 
father, mother, husband, wife, lineal descendant, or adopted child, during 
life or for a term of years, and the remainder to a collateral heir, or to a 
stranger to the blood, the value of the prior estate, shall be appraised, 
within sixty days after the death of the testator, in the manner herein
after provided, and deducted, together with the sum of five hundred dollars, 
from the appraised value of such property." 

Under provision of the latter part of section 5331, G. C., as amended, the 
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collateral inheritance tax became due and payable immediately upon the death 
of the testator, T. ]. Buchanan, and at once became a lien upon the property 
which by the terms of the will passed to the persons therein mentioned subject 
to the life estate of the widow of said testator. 

It seems clear under the above provisions of the statutes that for the purpose 
of determining the collateral inheritance tax the value of the life estate as well 
as of the estate in remainder must be determined as of the date of the death of 
the testator, and while the property in question was not appraised until after the 
sixty-day period provided in section 5333, G. C., as amended, and until after the 
death of the life tenant, this fact is not material as affecting the value of the 
prior estate to be deducted from the appraised value of said property. 

Under the terms of the will the widow was to have the sole and exclusive 
use of the property in question during the term of her natural life. I am of the 
opinion, therefore, in answer to your second question that the value of this life 
estate, based on the expectancy of life of the said Clara G. B\lchanan, widow of 
the testator, and determined as of the date of the death of said testator, should 
be ascertained by the appraisers, appointed by and acting under the order of the 
probate court, and when so determined should be deducted together with the sum 
of five hundred dollars from the appraised value of said property, according to 
the provisions of section 5333, G. C., as amended. 

The latter part of section 5543, G. C., provides that the value of the life 
estate "shall be determined by the so-called Actuaries' combined experience tables 
and five per cent. compound interest." 

According to the Actuaries' combined experience tables as set forth in Wolfe's 
"Inheritance Tax Calculations," the present value of an annuity of $1.00, payable 
at the end of each year for the remainder of the life of a person at the age of 
forty-seven, is $12.02. 

Assuming that the appraisers should find that the entire value of the real 
e~tate in question at the time of the death of the testator was $8,800.00, the esti
mated annual income on this valuation at 5% would be $440.00. ).lultiplying the 
above sum of $12.02 by 440 gives $5,288.80, the value of the life estate. This sum 
plus $500.00 deducted from the entire value of the property in question, which we 
have assumed to be $8,800.00, leaves a remainder of $3,011.20 which would be sub
ject to the collateral inheritance tax. 

The foregoing is merely an illustration of the application of the Actuaries; 
combined experience tables in determining the value of the life estate. 

I am informed by the superintendent of insurance that the above mentioned 
work on collateral inheritance tax calculations has been carefully prepared, and 
that the tables therein set forth may be relied upon as being correct. If you desire 
to secure a copy of said work you can write to S. H. \Volfe, the author and 
publisher, 165 Broadway, l\ew York City. 

Your third question calls for an interpretation of that part of section 5332, 
G. C., which provides that the provisions of section 5331, G. C., shall not apply 
"to property or interests in property transmitted to * * *. or for the use of 
an institution in the state for purposes only of. public charity or other exclusively 
public purposes." 

In an opinion of my predecessor, Hon. Timothy S. Hogan, as found in the 
annual report of the attorney-general for the year 1913, at page 1178 of said 
report, it was held that a bequest to a church is not one "to or for the use of an 
institution in this state for purposes only of public charity or other exclusively 
public purposes" within the meaning of the provision of section 5332, G. C., and 
that such a bequest is therefore subject to the collateral inheritance tax if it exceeds 
the amount exempted by section 5331, G. C. 
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I concur in said opinion, and therefore hold that the bequest, referred to in 
your third inquiry. over and above the sum of five hundred dollars exempted by 
provision of said section 5331, G. C.. as amended, is subject to the collateral 
inheritance tax. Respectfully, 

1270. 

EDWARD C. TURNER, 
Attorney-General. 

CENSUS BY DEPART:\IEXT OF LABOR AXD C0).L\1ERCE IS NOT SUCH 
A FEDERAL CENSUS AS IS COXTE).IPLATED IX SECTIOX 4871, 
G. C.-AXXL'AL REGISTRATIOX OF ELECTORS IS RASED OX DE
CEKXIAL FEDERAL CEXSUS-CITY OF AKROX. 

Tile basis upon ~chich the rcquircmc11t of amzual registratio11 of electors pro
vided in sectio11 4871, G. C.. is the dccell;zial federal ce11sus. 

CoLUMBUS, OHIO, February 14, 1916. 

lioN. CHARLES Q. HrLDERBANT, Secretary of State, Columbus, Ohio. 

DEAR SIR:-Yours under date of February 8, 1916, is as follows: 

"\Ve herewith enclose a communication from the Board of Deputy 
State Supervisors of Elections of Summit county, a communication from 
the Department of Labor, \Vashington, D. C., to Dow \V. Harter, assist
ant prosecuting attorney, Akron. Ohio, a communication from the Depart
ment of Commerce, Bureau of the Census, \Vashington, D. C., to Charles 
Kennedy, prosecuting attorney, Akron, Ohio, and a map of the city of 
Akron with annexed territory to said city, and ask your opinion upon the 
following question, to wit: 

"Under sections 4870 and 4871, G. C., of Ohio, is the census so taken, 
as shown in the aforesaid cummunicatiuns from the department of labor 
and department of commerce, such a federal census as is contemplated in 
the aforesaid sections of the statute!-> of Ohio? 

"If your answer is in the affirmative, does the board of deputy state 
supervisors of elections of Summit county become automatically a board 
of deputy state supervisors and inspectors of elections, as provided in sec
tion 4788 of the General Code, or must the members of said board be ap
pointed as deputy state supervisors and inspectors of elections, as provided 
in section 4789 of the General Code of Ohio, on the first day of ~lay, 1916 ?" 

The communication from the department of labor, directed to Dow W. Harter, 
assistant prosecuting attorney, Akron, Ohio, referred to, is in part as follows: 

"In response to your request of January 24th, for a report on the 
census of Akron, Ohio, for April 10, 1915, I beg to inform you that as a 
preliminary to the study of infant mortality in Akron, the children's bureau 
employed local persons to visit each habitation in the city in order to learn 
the number of babies born during the years 1913 and 1914. At the same 
time, the visitors were instructed to learn the number of persons living 
in each habitation on April 10, 1915." 
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The result of the foregoing enumeration showed the total inhabitants of the 
city of Akron on April 10, 1915, to be 100,079. 

The communication from the department of commerce, addressed to Hon. 
Charles Kennedy, prosecuting attorney, Akron, Ohio, is as follows: 

"My attention has been called to the enumeration of the city of Akron 
made by the department of labor, which gives the population of your city as 
100,079. This, no doubt, is official so far as the department of labor is 
concerned." 

The provisions of sections 4870 and 4871, G. C., to which you refer, pertinent 
to your inquiry, are as follows: 

"Section 4870. In cities which at the last preceding federal census had, 
or which at any subsequent federal census may have, a population of 
eleven thousand eight hundred or more, there shall be a general registration 
of electors in the several wards or precincts thereof in the manner, at 
the times and on the days hereinafter provided. * * * 

"Section 4871. In cities which now or hereafter may have a popula
tion of one hundred thousand or more, when ascertained in the manner 
provided in the preceding section, there shall be an annual general regis
tration of all the electors therein in the several wards and precincts 
thereof on the days and in the manner hereinafter provided." 

The answer to your inquiry turns upon the interpretation to be given to the 
phrase "federal census" as found in the statutory provisions above quoted. This 
phrase has an established and well recognized meaning when used in the ordinary 
affairs of every day life. It is a well defined rule of statutory construction that 
terms are to be interpreted in their plain and ordinary acceptation unless it is 
manifest from the context that they are used in a special or different sense or 
such interpretation is palpably inconsistent with the purpose of the statute. No 
such reason for a construction or interpretation other than that of the ordinary 
acceptation of the terms appears in the present instance. · 

The federal census is uniformly accepted and understood to mean the actual 
enumeration of the population required by clause 3, section 2 of article 1 of the 
constitution of the United States, and by the act of July 2, 1909, c2, section 1 
(section 4385 of the United States, compiled statutes of 1913) is to be taken in the 
year 1910 and every ten years thereafter, the promulgation of which is provided 
for in certain respects by sections 3498 and 4212, G. C. In view of this accepted 
meaning of the phrase "federal census," it is manifest that only such census was 
in contemplation of the legislature in the enactment of the statutes under consid
eration. 

The 'enumeration referred to in the letters accompanying your inquiry is 
manifestly not such a census as is contemplated in sections 4870 and 4871, G. C. 
This enumeration was only incidental to an investigation being made by the "chil
dren's bureau" of the department of labor of the United States government, and 
does not purport to be in any sense a federal census. \Vhile it is stated, supra, 
that such enumeration is to be regarded as official, by the department of labor, 
it is not in any wise asserted to be an official census. 

I am therefore of the opinion, in answer to your first inquiry, that the enumera
tion therein referred to is not a federal census within the meaning of section 4870 
and section 4871, G. C., and that the census to which the provisions of those 
sections now refer is the census which was taken by the federal government in 
the year 1910. 
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The foregoing answer to your first inquiry renders unnecessary consideration 
of your second question. 

1271. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney-General. 

CORRUPT PRACTICE ACT-PERSOKS .MAY BE E~iPLOYED TO DIS
TRIBUTE ~lARKED UNOFFICIAL BALLOTS AND CARDS AT POLLS 
ON ELECTION DAY. 

The payment of $3.00 for the services of a person to circulate and distribute 
marked unofficial ballots and cards, showing the name of a candidate and the office 
which he seeks, among the voters at the polls 011 election da:y is not in violation of 
the provisions of section 5175-26, G. C., 106 0. L., 437. 

CoLUMDl"S, OHio, February 14, 1916. 

HoN. CHARLES E. BALLARD, Prosecuting Attorney, Springfield, Ohio. 

DEAR SrR:-Yours under date of February 5, 1916, is as follows: 

"I respectfully request your opinion upon the following question : 
A. is a candidate for public office in Clark county, Ohio, and after 

the election files with the board of elections in said county a statement of 
his expenses, as required by law, showing that on the day of election he 
employed B. to stay near the polls and 'circulate pamphlets and literature 
bearing on the election,' and paid him $3.00 for his services. Is A., the 
candidate, guilty of a corrupt practice, as provided under section 5175-26, 
G. C., of what is known as the 'Corrupt Practices Act,' providing the 
pamphlets and literature circulated are marked ballots and a card giving 
the name and stating the office for which A. is a candidate?" 

The provisions of section 5175-26, G. C., 106 0. L., 437, to which you refer, 
and which are particularly applicable to your inquiry, are as follows: 

"Any person is guilty of a corrupt practice if he, directly or indirectly, 
by himself or through any other person, in connection with, or in respect 
of any election, pays, lends or contributes, or offers or promises to pay, 
lend or contribute any money or other valuable consideration, for any 
other purpose than the following matters and services, at their reasonable, 
bona fide and customary value; * * * 

"The preparation, printing and publication of posters, lithographs, ban
ners, notices and literary material, reading matter, cards and pamphlets. 
* * * The preparation and circulation of letters, pamphlets and litera
ture bearing on election. * * *" 

Section 5175-26 was originally enacted in 102 0. L., 327, and defines a criminal 
offense, the penalty for the commission of which is prescribed by section 13323-1, 
G. C., a part of the same act. 

These sections bein~ penal, are subject to a strict construction against the 
state, or, stated conversely, a liberal construction in favor of one accused there
under. 
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\Vhile the term "literature" has a narrow technical meaning which would 
manifestly not include marked ballots or cards such as are above referred to, the 
term in its ordinary meaning is susceptible of a much more comprehensive defini
tion, as found in the Century dictionary, as follows: 

"Literature: 
"(2) The use of letters for the promulgation of thought or knowl

elge; the communication of facts, ideas or emotions by means of books 
or other modes of publication. 

"(3) Recorded thought or knowledge; the aggregate of books or 
other publications in eithei: an unlimited or a limited sense." 

and in the Standard dictionary as follows: 
" ( 1) The printed productions of the human mind collectively." 

It is not believed to be indulging in any strained or unusual construction or 
application of this term, as understood in its every day use, and in view of the 
rule of construction of penal statutes above suggested, to say that a marked 
unofficial ballot or a printed card, giving the name of a candidate, together with 
the office sought by him, is literature within contemplation of the provision per
mitting "the preparation and circulation of letters, pamphlets and literature bearing 
on election." It would hardly be conceived to be consistent with the provision 
permitting the printing and publication of cards if it were not contemplated that 
the same might be distributed and circulated among the electors of the election 
district. Indeed, the term "publication" itself as here used manifestly includes 
more than the mere printing of such cards and may without inconsistency be held 
to include the circulation or distribution, as well as the mere printing, of reading 
matter, cards and pamphlets. 

I am therefore of opinion that the payment of $3.00 for the services of a 
person to circulate and distribute among the voters at the polls on election day 
marked unofficial ballots and printed cards, showing the name of a candidate and 
the office which he seeks, is not in violation of the provisions of section 5175-26, 
G. C., to which you refer. 

1272. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

PRESIDENT OF CITY COUXCIL-VACAXCY IX OFFICE FILLED BY 
APPOIN'T11ENT BY MAYOR. 

In case of the death or resignation of the president of council, the ·z:acano• 
thus created may be filled by appointment by the ma}'Or and the president pro tem 
does not, under such circumstances, succeed to the presidency of cozmcil. 

CoLT.::IIBT.:S, OHio, February 15, 1916. 

Bureau of lnspectio11 and Superl!ision of Public Offices, Columbus, Ohio. 

GEXTLEMEN :-This department is in receipt of the following inquiry which I 
deem of sufficient importance to answer, and am therefore directing the opinion 
to you: 
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"\Vhen the presidency of the council of a city becomes vacant either 
by death or resignation, does the president pro tern become president, and 
the council elect a new councilman, as well as another president pro tern? 

"According to section 42i4 of the latest edition of Ellis' ~Iunicipal 
Code, this line of succession follows in the case of a vacancy in the mayor
ship, and does the same section apply in the case of a vacancy in the 
presidency of the council?" 

287 

The provisions of section 4274, G. C., to which reference 1s above made, pro
vides as follows : 

"In case of the death, resignation or removal of the mayor, the presi
dent of council shall become the mayor, and serve for the unexpired term, 
and until the successor is elected and qualified. Thereupon the president 
pro tern of council shall become president thereof, and shall have the same 
rights, duties and powers as his predecessor. The vacancy thus created 
in council shall be filled as other vacancies, ami council shall elect another 
president pro tern." 

The circumstances and conditions prescribed by the foregoing section, and 
under and by which the president pro tern of council succeeds to the office of 
president thereof, are wholly different from those stated in the foregoing inquiry. 
It is not possible by any rule of construction to extend the provisions of said 
section beyond their plain terms, and therefore they cannot apply to the conditions 
named in said inquiry. It follows that said section furnishes no authority for the 
succession of president pro tern of council to the office of president of council in 
case of the death or resignation of the latter. 

The president of council is an elective officer under the provisions of section 
4272, G. C. Other than the provisions of section 4274, supra, hereinbefore noted, 
no authority may be found in the statutes under which the president pro tern of 
council may succeed to the office of president of council. \Vhen the latter, there
fore, becomes vacant under any circumstances other than those named in said 
section 4274, we must look to the general provisions of the law for the filling of 
vacancies in offices of municipalities, and that is found in section 4252, G. C., as 
amended in 103 0. L., 65, which provides as follows: 

"In case of death, resignation, removal or disability of any officer or 
director in any department of any municipal corporation, unless otherwise 
provided by law, the mayor thereof shall till the vacancy by appointment, 
and such appointment shall continue for the unexpired term and until a 
successor is duly appointed, or duly elected and qualified, or until such 
disability is removed." 

The president of council is an officer of the municipality. He therefore comes 
within the provisions of the foregoing section, and in case of his death or resigna
tion the mayor, by the provisions of said section, is authorized to till the vacancy 
so created by appointment. 

This conclusion is in harmony with an opmton of my predecessor, Hon. 
Timothy S. Hogan, reported at page 1519, of \'ol. II of the .\nnual Report of the 
.\ttorney-Gcneral for the year 1913. 

I am of the opinion therefore in anw;er to this inquiry, that in case of the 
death or re~ignation of the president of council the vacancy thus created may be 
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filled by appointment by the mayor, and that the president pro tern does not, under 
any circumstances, succeed to the presidency of council. 

1273. 

Respectfully, 
Eow ARD C. Tt:RNER, 

Attorney-General. 

APPROVAL OF CERTAII'\ OIL A~D GAS A~D COAL LEASES I~ VI~
TOX AND ATHEI'\S COUXTIES. 

CoLuMnBs, OHIO, February 15, 1916. 

HoN. A. V. DONAHEY, Auditor of State, Columbus, Ohio. 

DEAR Sm:-You have submitted.to me for approval the following leases: 
First. Oil and gas lease executed to T. E. Warren covering lands in section 

16, township 11, range 17, Vinton county, Ohio, containing one hundred and 
sixty-two (162) acres more or less. 

Second. Coal lease executed to J. C. Hewitt of Athens, Ohio, covering lands 
in section 29, township 11, range 15, Athens county, Ohio, containing thirty-six 
and forty-seven hundredths (36.47) acres more or less. 

Third. Coal lease executed to E. P. Snyder, covering lands in section 16, 
township 11, range 17, Vinton county, Ohio, containing eighty (80) acres more or 
less. 

These leases are drawn in pursuance of the provisions of sections 3209-1, 
G. C. (105 0. L., 6.) 

I have carefully examined these leases and also considered the statements made 
by you relative to the advisability of executing these leases. I am returning the 
leases to you with my approval endorsed thereon. 

1274. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 

CORPORATIOX-FRAXCHISE TAX COMPUTED UPOX SUBSCRIBED 
BUT NOT YET ISSUED CAPITAL STOCK AXD ALSO UPOX ITS 
ISSUED CAPITAL STOCK. 

The franchise tax provided in section 5498, G. C., should be computed upon 
the subscribed but not :yet issued or outstanding capital stock of a corporation, and 
also upon its issued and outstanding capital stock. 

CoLL:MBBS, OHio, February 15, 1916. 

The Tax Commission of Ohio, Columbus, Ohio. 

GE;-.;rTLEMEN :-I have your letter of February 9, 1916, requesting my opinion 
as follows: 

"A domestic corporation has an authorized capital stock of $100,000 
of which $10,000 is issued and outstanding. It then secures subscriptions 
to an additional $40,000 of stock, none of which is issued and outstanding. 
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"What is the amount of subscribed stock?" 

assume that my opinion in this matter is desired for your guidance in deter
mining the amount of subscribed or issued and outstanding capital stock of such 
corporation upon which is computed the franchise tax provided for in section 5498 
of the General Code. The section of the Code jmt referred to defines or de
scribes this tax as 

"* * * a fee of three-twentieths of one per cent. upon its subscribed or 
issued and outstanding capital stock, which fee shall not be Jess than ten 
dollars in any case. * * *" 

Strictly speaking, "issued and outstanuiug capital stock" is of necessity sub
scribed stock, because all stock issued by a corporation must be issued upon sub
scription. The term "subscribed," however, is sometimes used to indicate the stock 
of a corporation which has been contracted for, but a certificate for which is not 
to be issued until wholly or partially paid for. 

It is apparent that the legislature had in mind this latter restricted meaning 
of the word when section 5498 of the General Code was enacted, and in order to 
make sure that the tax would be computed not only upon the issued and outstand
ing stock, but also upon stock contracted for but not yet issued, they used the 
expression : "subscribed or issued and outstanding capital stock." 

Directly answering your question, the corporation referred to has $50,000 of 
subscribed stock, $10,000 of which is issued and outstanding and $40,000 merely 
subscribed. 

My answer to your question is in harmony with the conclusion expressed by 
former Attorney-General Ellis in an opinion given to the ·then secretary of state on 
June 6, 1907. I am, however. unable to agree with the statements made in the 
opinion of l\Ir. Ellis that the treasury stock of a corporation, which he concedes is 
issued and outstanding stock, is not subscribed stock, because, as I understand the 
term, "treasury stock" of a corporation is subscribed and issued stock which has 
later become the property of the corporation. The mere fact that this stock is an 
asset of and owned by the corporation itself does not take away its character as 
subscribed stock. Respectfully, 

1275. 

EDWARD c. Tt:RNER, 
Attorney-General. 

CORPORATION-WHEN INCREASING AUTHORIZED CAPITAL STOCK 
-NOT REQUIRED TO FILE CERTIFICATE SHOWING TEN PER 
CENT. OF ITS ENTIRE CAPITAL STOCK HAS BEEN SUBSCRIBED. 

A corporation, which b:;,' proper action and the filing of a certificate with the 
secretary of state, increases the amount of its authoriz.ed capital stock, is not re
quired to file a certificate sho'W'ing that ten per cent. of its entire capital stock, after 
such increase, has been subscribed. 

CoLUMBUS, OHIO, February 15, 1916. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-I have your letter of February 9, 1916, requesting my opinion 
as follows: 

10-Vol. I-A. G. 
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"A domestic corporation having an original authorized capital stock 
of $1,000, all of which is issued and outstanding, increases its authorized 
capital stock to $100,000. 

"Is it required to increase its subscribed stock to be equal to ten per 
cent. of its total authorized stock? 

"Your attention is respectfully directed to A. G. R., 1906, page 52." 

Former Attorney-General Ellis, in an opinion rendered :.ray 4, 1906, to the 
then secretary of state, which opinion is referred to in your letter, held, in sub
stance, that a corporation increasing its capital stock must, after such increase has 
been effected, file a certificate showing that ten per cent. of its entire capital stock 
has been subscribed. This opinion was based epon no specific statutory authority, 
but apparently upon the general legislative policy relative to corporations. 

I am unable to agree with the conclusion expressed in this opinion, and I do 
not believe that it is in harmony with the requirements of the General Code. 
Section 8633, of the General Code, requires the filing of a certificate with the 
secretary of state by subscribers to the articles of incorporation, or a majority of 
them, when ten per cent. of the capital stock of such corporation has been sub
scribed, applies to the organization of the corporation. Until this certificate is 
filed the corporate organization cannot be completed and it cannot even organize 
by the election of directors and officers or act as a legal entity until such certificate 
has been filed. It will be noted that the legislature has made effective provision 
to enforce the filing of this certificate by providing that it must be done before the 
corporation can organize or elect its officers or do any corporate act. 

The situation is entirely different where a corporation increases its capital 
stock under sections 8698 and 8699 of the General Code. The corporation at that 
time must be in existence· and fully organized. The section of the Code author
izing the increase of the capital stock makes no requirement that any part of such 
increase shall be subscribed before the increase becomes effective. The method 
of securing such increase is clearly defined in the law and is complete when a 
proper certificate to that effect is filed with the secretary of state. The fact that 
the organizers of a corporation might evade the requirements of the code, that 
ten per cent. of its capital stock must be subscribed before its organization can be 
completed, by organizing with a small capital stock and thereafter increasing the 
amount of such capital stock, does not justify reading into the section authorizing 
an increase of such capital stock a provision which is not there. Whether or not 
such provision should be in the law in order to effect a consistent legislative policy 
concerns the legislature of the state rather than the officers whose duty it is to 
interpret the law as enacted. 

I am therefore of the opinion that the corporation referred to in your letter 
is not required to increase the amount of its subscribed stock to ten per cent. of 
its entire capital stock after the increase referred to. 

Respectfully, 
Eow ARD C. Tt:RNER, 

Attorney-General. 
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1276. 

APPROVAL OF ABSTRACT OF TITLE TO REAL ESTATE I~ ATHENS 
COUXTY-REFORESTATIOX TRACTS. 

CoLe:~mes, OHIO, February 16, 1916. 

HoN. CH.\RLES E. THORNE, Director Ohio Agricultural Experiment Station, 
lV ooster, Ohio. 
DE.\R SIR :-I have carefully examined the abstract of title to the premises 

described as follows: 

"Situate in \Vatcrloo township, Athens county, Ohio, and in sections 
numbered twenty-live (25) and thirty-one (31), and the northwest quarter 
of said section X o. 25, excepting forty ( 40) acres lying east of the public 
highway, heretofore conveyed by \\'. C. Foster to Julian E. \Yhite, to 
which reference is hereby made for a more particular description. The 
land hereby conveyed containing in all, two hundred twenty-one and one
half (221-Y:!) acres, more or less, and being the same premises formerly 
owned by Thomas Robinett." 

From my examination of said abstract of title I am of the opmton that on 
December 11, 1915, the date of the continuation of said abstract made by R. D. 
\Villiams, abstractor, Juliet Seward was the owner in fee simple of said premises 
subject only to the following incumbrances: 

1st. The mortgage for $1,200.00 executed by Juliet Seward and husband, 
l\Iillard F. Seward, to l\Iartin F. l\Iorris, trustee, which mortgage is recorded in 
volume X o. 40, page 148, record of mortgages of Athens county, Ohio. 

2nd. The taxes for the year 1915, the amount of which is not stated in said 
abstract. However, under date of February 10, 1916, I am informed by the treasurer 
of Athen~ county that the taxes on said premises, due and payable in December, 
1915, have been paid. This !caws unly the taxes for the last half of 1915 payable 
in June, 1916, to be paid. On the same day I was advised by the recorder of Athens 
county that the mortgage above referred to had not yet been satisfied. 

I am of the opinion that when the tax payable in June, 1916, and the mort
gage above referred to are paid and discharged, that Juliet Seward and husband 
can, by a sufficient warranty deed, convey to the state of Ohio an estate in fee 
simple to said premises. 

The abstract of title i~ herewith returned to you. 
Respectfully, 

EDWARD c. TURNER, 
A ttomey-General. 
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1277. 

SUPERINTENDE!IIT OF PUBLIC INSTRUCTION-VACANCY IN OFFICE 
-PERSON APPOINTED CONTINUES FOR FULL TER:\1 OF FOUR 
YEARS-CONSTITUTIONAL PROVISION GOVERNS APPOINTMENT. 

Section 4 of article VI of the constitution governs the appointment of the 
superintendent of public instructiou, and under the provisions of said section the 
term of a Person appointed by the governor to fill a vacancy in said office begins 
at the date of the appointment and qualification of said person, and continues for 
the full term of four years. 

CoLUMBus; OHIO, February 16, 1916. 

HaN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 

MY DEAR GovERNOR :-In your letter under date of February 14, 1916, you 
request my opinion as follows : 

"Article VI, section 4 of the constitution of Ohio provides: 
"'A superintendent of public instruction to replace the state commis

sioner of common schools, shall be included as one of the officers of the 
executive department to be appointed by the governor, for the term of 
four years, with the powers and duties now exercised by the state com
missioner of common schools until otherwise provided hy law, and with 
such other powers as may be provided by law.' 

"In accordance with the above quoted provisions of the constitution, 
the records of this department show that Frank \V. :Miller was appointed 
and commissioned as such superintendent of public instruction for the term 
beginning July 29, 1913, and expiring July 28, 1917. 

"Section 352 of the General Code of Ohio, passed February 16, 1914, 
provides: 

" 'There shall be a superintendent of public instruction, who shall be 
appointed hy the governor. He shall hold his office for a term of four 
years, and until his successor is appointed and qualified, such term com
mencing on the second :\Ionday of July. He shall have an office in or 
near the state house, in which the books and papers pertaining to his office 
shall be kept.' 

"Frank W. Miller having resigned and Frank B. Pearson having been 
appointed to the office of superintendent of public instruction, your official 
opinion is requested as to the date of expiration of the term of office of 
the said Frank B. Pearson, in order that the commission may be drawn 
properly." 

The provisions of article VI, section 4 of the constitution, as quoted by you, 
were adopted September 3, 1912, and went into effect on the second l\Ionday in 
July, 1913. 

While it was evidently the intention of the legislature in amending section 
352 of the General Code, as found in 104 0. L., 226, and as quoted by you, to 
carry into effect the provisions of said section 4 of article VI of the constitution, 
I am of the opinion that the governor of the state had the authority after said 
secontl Monday in July, 1913, under said provisions of said section 4, to appoint 
a superintendent of public instruction to take the place of the commissioner of 
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.:ommon schools who had been elected at the XO\·ember election in 1910, for a 
term of two years, commencing with the second ~fonday in July, 1911, under the 
provisions of section 352, G. C., as then in force. 

Said constitutional section 4 provides for the appointment of a superintend
ent of public instruction by the governor for a term of four years. This provision 
is controlling as to the length of the term for which an appointment may be 
made. The amendment of said section 352 does not in any way change the term 
so fixed, and if any provision of said amended section did undertake to make any 
change in this regard, it would not control. In other words, it is not within the 
power of the legislature to change the term of four years as fixed by section 4 
of article VI of the constitution. 

X either the constitution nor the statute establishes said term to exist between 
fixed dates. \Yhile the statute undertakes to provide that such term shall com
mence on the second ;.ronday of July, it does not specify in what year. As herein
before noted, it appears that at the time this statute went into effect a superin
tendent was serving a full term of four years, having been appointed on July 29, 
1913, said appointment being made under authority of the constitutional provisions 
aforesaid. It follows, therefore, that no provision of statutory law could interfere 
with or change in any way the term of the then serving superintendent of public 
instruction so appointed under the provisions of the constitution. If it was the 
intention of the legislature in this enactment to refer to the second ;.Ionday of the 
first July coming after said statute went into effect, which would be in the year 
1914, such provision would be wholly inoperative because of the considerations 
above noted. It is clear that no provision of said section 352 could affect either 
the plain meaning of the constitution or any appointment then existing thereunder. 

No provision whatever is made, either in the constitution or by statutory law, 
for filling a vacancy in this office. There is no question of the right or power of 
the legislature to provide for filling such vacancy. This authority is conferred by 
section 27 of article II of the constitution. The legislature, however, has either 
neglect~d or deliberately declined to make such provisions. In either ~vent the 
conclusion is inevitable that the legislature was not interested in filling vacancies 
in this office, and this fact alone, independent of any other consideration, is sufficient 
to sustain the conclusion that it was not intenrlt·d that fractional terms should b~ 
served by any appointee, but only original appointments made for the full term 
when vacancies in this office occur. 

In the case of State v. V/entworth, 55 Kansas, 298, the court commenting 
upon similar facts says: 

"The circumstance that where the legislature has seen fit to recog
nize vacant fractional terms, it has expressly provided for the filling of the 
places for the unexpired terms, furnishes a strong reason for holding that 
where they have not done so it was intended and deemed best that the 
officer at whatever time appointed should hold his office for the term pre
scribed by the statute, and that if he should vacate the place before the 
expiration of that time, this should not shorten the term of the next incum
bent. In other words, when one goes into office hy virtue of an appoint
ment under this statute, he has a right to fill it for the prescribed period, 
but if he quits, his term ends and a new one hegins when the appointment 
of his successor takes effect, and this doctrine is sustained hy the great 
weight of authority." 

However, I prefer to base my conclusions in this matter upon the fact that 
the constitution fixes the term of this office at four years, and that the power con-
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£erred upon the governor is expressly limited to an appointment for four years 
and for no other term. It must also be obsen·ed in this connection that there is 
no other or further limitation upon nor prohibition against the exercise of this 
right by the governor, either in the constitution or in any section of the General 
Code referring to this office. The only provision therefore under which the 
appointment referred to in your letter may be made, is the constitutional provision 
aforesaid, and the question therefore to be determined is whether the language of 
the constitution may be so construed as to admit in any case the appointment of a 
superintendent for a term of less than four years as therein provided. 

Similar questions have been considered by the courts of various states under 
constitutional provision, which, like the one under consideration, contain no provi
sion with respect to unexpired terms. 

Quoting now from the case of Ex Parte ~feredith, 74 Va. 119, which the 
same question was considered, it is said : 

''In every instance those words have been construed as reqmnng an 
election for the full constitutional term, whether the vacancy be created 
by death or resignation or by expiration of a regular term. Each incum
bent holds for the length of time prescribed by the constitution unless 
prohibited by express enactment or implication equally plain. When we 
see certain provisions incorporated into our constitution also found in 
the constitutions of other states, and these provisions have received uni
formly the same construction in numerous cases, we must suppose it was 
intended they should be construed in like manner here. At all events it 
would be a l.ittle surprising if this court should now give to these provisions 
a construction entirely different from that given in every other state by 
judges of the highest respectability and learning." 

This case is a well considered case, in which many authorities are cited and 
analyzed by the court, and the conclusion reached that in a case where the term 
of an office is tixed by the constitution and no provision made for appointment for 
an unexpired term, when a vacancy occurs in said office the appointment must 
be for the full term fixed by the constitution. In this connection the court says: 

"If we are to believe the attent;on of the men who framed the present 
constitution was called especially to this subject, if their purpose was that 
in cases of vacancy the incumbent shall hold only for the unexpired term, 
would they not have said so in plain and unmistakable language? Would 
they have left a matter of so much importance in doubt and uncertainty? 
* * * In the language of Judge ~Iarcy in The People v. Greene, already 
cited, 'the framers of the constitution must have foreseen that such cases 
would happen very frequently.' It is therefore reasonable to infer that if 
they intended that persons elected to fill vacancies in the office of sheriff 
should hold for a shorter period than the general term, they would not 
have left that intention to be evolved by ingenious distinctions and dubious 
inferences." 

In an advisory opmwn rendered by the supreme court of Florida to the 
governor of said state in the matter of the tenure of office of judges of the circuit 
courts, precisely the same question was considered as is presented here, that is, 
whether in case of the resignation of an incumbent in the office of judge an appoint
ment sho~ld be made for the unexpired term or for the full term. The court in 
announcing its opinion, among other things, says : 
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"The language of the constitution is plain and simple, 'there shall be 
senn circuit judges appointed by the governor and confirmed by the senate, 
who shall hold their office for eight years,' article VI, section 7. The 
remaining clause of this section provides permanent judicial subdivisions 
composing each circuit. There is nothing in this which limits the time 
of sen-ice of one appointee by reference to the time served by the previous 
one.. * * * L"nless, therefore, there is .;orne other pro\·ision of the con
stitution limiting or otherwise t•xplaining this language, it must have its 
usual and ordinary effect. There is nothing here establishing a term of 
office to exi,t hetween dates of months or years, nor is there anything 
having the most remote reference to an unexpired term or to a vacancy 
in the office as distinct from the office itself. There is no other provision 
of the constitution which changes or affects this section. * * * The 
conclusion we reach is that a judge of the circuit court, appointed by the 
go\·ernor and confirmed by the senate, holds his office for eight full years, 
and that no part of a previous eight years during which another has held 
the office but who has vacated it, enters into the computation of the time 
for which the second appointee holds." 
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.:\!any other authorities may be cited in support of the conclusions reached in 
the foregoing cases, hut I deem it unnecessary to incumber the record hy further 
citations. :\ly conclusion is that under the provisions of section 4 of article VI 
of the constitution aforesaid, you are without any authority to appoint the person 
named in your inquiry for a term of less than four years, and that the term of 
said appointee begins at the date of his appointment and qualification, and con
tinues for the full term of said four years. 

1278. 

Respectfully, 
Enw ARD C. Tt:R:s-ER, 

Attorney-General. 

CITY SOLICITOR-WHEX ASSISTA~TS .:\lAY BE DIPLOYED-CO.:\I
PETITIVE BIDS KOT REQUIRED FOR COXTRACTS OF DIPLOY
.:\IEXT OF ASSISTAXTS TO SOLICITOR-COUXCIL FIXES CO.:\fPEX
SATION. 

A city cozmcil may not employ special counsel or attorneys to assist the city 
solicitor in liti[!ation to which the city is a party in the absence of refusal of the 
solicitor to make request for assistants. 

The emplo:yment of assistants by the city solicitor is not subject to the pro·z:i
sions of section 3627, G. C .. z,•hich requires competit£1•e bids in certain classes of 
co1ztracts therein defined. 

The compensation of coz11zsel employed to assist the city solicitor in litiga
tion may be fired by the council by per diem, percentage, muntlzl:;; solar::,• or lump 
sum, according to the judgment and discretion of the council. 

CoLl·:-.rRrs, OHio, February 16, 1916. 

The Bureau of llzspectiou and Supervisioll of Public Offices, Columbus, Ohio. 

GENTLEMEN:-Yours under date of February 3, 1916, reads as follows: 
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"\Ve would respectfully request your written opinion upon the follow
ing questions : 

" ( 1) If a city is involved in important litigation, or such litigation 
is imminent, may the council of said city employ special counsel to assist 
the city solicitor in the absence or refusal of said solicitor to make request 
for assistance? 

"(2) Could the council delegate the mayor, director of service, direc
tor of safety, or the head of the department particularly interested in the 
matter, to contract for such service, or may the council itself select the 
special counsel and fix his compensation? 

"(3) If there he a conflict between the city solicitor and the council, 
or delegated official, in the selection of such special counsel, as a matter 
of law which would prevail? 

" ( 4) If the probable amount to be expended for such service is likely 
to exceed $500.00, must competitive bids be taken and contract entered 
into by the city, or would the council be required to create the position in 
the solicitor's department and fix the compensation? 

" ( 5) ).lay said compensation be fixed by per diem, percentage, monthly 
salary, or may it provide a lump sum for the services required in the case? 

"\Ve desire an outline of the procedure to be taken in the event that 
the above conditions obtain." 

By the provisions of section 4303, G. C., a city solicitor is required to be elected 
for a term of two years, and by section 4305, G. C., such city solicitor is required 
to prepare all contracts, bonds and other instruments in writing, in which the city 
is concerned, and to serve the several directors and officers mentioned in this title 
as legal counsel and aftonze}', and under the provisions of section 4306, G. C., the 
city solicitor is made the prosecuting attorney of the police or mayor's court, and 
he is by section 4307, G. C., required to prosecute all cases brought before such 
court. Under section 4309 the city solicitor is required. to reply orally or in 
writing to all questions submitted in writing to him by an officer of the corporation 
concerning the law in any matter before such officer. He is required by section 
4311, G. C., to apply to a proper court for an order of injunction to restrain the 
misapplication of the funds of the corporation, or' the abuse of its corporate powers, 
or the execution or performance of any contract in violation of law. Under section 
4312 he is required to apply for the forfeiture of the specific performance of a 
contract granting a right or easement, or creating a public duty, when the same is 
being evaded or violated. Section 4313, G. C., provides that the city solicitor shall 
apply for a writ of mandamus in case an officer or board fails to perform any duty 
expressly enjoined by law or ordinance. Section 4308, G. C., provides as follows: 

"\Vhen required to do so by resolution of the council, the solicitor 
shall prosecute or defend, as the case may be, for and in behalf of the 
corporation, all complaints, suits and controversies in which the corporation 
is a party, and such other suits, matters and controversies as he shall, by reso
lution or ordinance, be directed to prosecute, but shall not be required to 
prosecute any action before the mayor for the violation of an ordinance 
without first advi(t"ng such action." 

Thus the city solicitor is made the legal adviser, counsel and attorney of the 
several directors and officers of the city and the legal adviser of the council and 
all boards of the city and is specifically charged with the duty of prosecuting and 
defending for and in behalf of the corporation all complaints, suits and contr<' 
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versies in which the corporation is a party, when required so to do by a resolution 
of the council and such other matters and controversies as he shall, by resolution 
and ordinance of council, be directed to prosecute, except as to violations of city 
ordinances. 

There is thus left to the city council the matter of determining in the first 
instance whether or not any suit, complaint or controversy, to which the corporation 
is a party, shall be prosecuted or defended, but it is made by specific provision the 
duty of the solicitor to prosecute or defend all such complaints, suits or contro
versies upon the direction of coucil so to do. 

Council may, as I understand is the usual practice, by general resolution, 
require the city solicitor to defend all complaints, suits and controversies in which 
the corporation is a party. 

The city solicitor is manifestly an executive officer of the city within the 
terms of section 4246, G. C. \\'ith reference to such officers, clerks and employes 
as are authorized and necessary to enable the city solicitor to fully and properly 
perform the duties imposed upon him, section 4247, G. C., provides as follows: 

"Subject to the limitations prescribed in this subdivision such executive 
officers shall have exclusive right to appoint all officers, clerks and employes 
in their respective departments or offices, and likewise subject to the limita
tions herein prescribed, shall have sole power to remove or suspend any 
of such officers, clerks or employes." 

By force of the provisions of this section, the city solicitor is given exclusive 
authority and right to appoint all officers, clerks and employes in his department 
of the city government, subject, however, to the civil service law, and to the 
control of council as to number and compensation. 

A careful examination of the statute fails to disclose any specilic provision 
authorizing council or other· officer of the city to employ legal counsel or attorneys 
other than the city solicitor, nor does there appear any general provision which 
contemplatt>~ suc-h pnwer or authority. On the contrary, the pov. er of council is 
limited by the provision of section 4211, G. C., as follows: 

"The powers of council shall be legislative only, and it shall perform 
no administrative duties whatever, and it shall neither appoint nor confirm 
any officer or employe in the city government except those of its own 
body, except as is otherwise provided in this title. * * *"" 

In view of the provisions of this section and the absence of specific provtston 
for employment of council or attorneys by the city council, it seems conclusive 
that no such power is lodged in that body. 

In answer to your first inquiry,. I am therefore of opinion that the council 
of a city is without authority to employ special coumel or attorneys to assist the 
city solicitor in litigation independent of and in the absence of a request therefor 
by the solicitor, and upon such request by the solicitor the exclusive power of 
selection or appointment rests with such solicitor. 

This answer to your first question renders unnecessary a consideration of your 
second and third inquiries. 

Your fourth and fifth inquiries may be considered together. Attention IS 

called to the provisions of section 4214. G. C., which are as follows: 

"Except as otherwise provided in this title, council, by ordinance or 
resolution, shall determine the number of officers, clerks and employes in 
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each department of the city government, and shall fix by ordinance or 
resolution their respective salaries and compensation, and the amount of 
bond to be given by each officer, clerk or employe in each department of 
the government, if any be required. Such bond shall be made by such 
officer, clerk or employe, with surety subject to the approval of the mayor." 

It is thus specifically provided without restriction that the council shall fix the 
compensation of officers, clerks and employes of the department of the city solicitor, 
as well as of the other departments of the City gonrnment. This authority is 
conferred in general terms and without prescribing the amount of such compen
sation or the manner of the payment thereof, thus leaving the details of the 
exercise of such authority to the sound discretion and determination of the council. 

I am, therefore, of the opinion that where special counsel is determined by 
the council to be necessary, it may authorize the employment of the same by the 
city solicitor, and may fix the amount of compensation to be paid therefor and 
the manner of the payment thereof at its discretion. Such special counsel would 
be in the employ of the solicitor and not subject to the provisions of section 3627, 
G. C., which provides for competitive bids in certain classes of contracts therein 
defined with the city, when the amount of the expenditure involved is in excess 
of $500.00. 

Answering your fourth inquiry specifically, I am therefore of opinion that 
the employment of special counsel in the manner authorized by law, as above 
pointed out, is not subject to the statutory requirements for the acceptance of 
competitive bids for such services. 

In answer to your fifth question I am of the opinion that council may fix 
the compensation for special counsel so employed by per diem, by percentage, by 
monthly salary or by a lump sum according to the judgment and discretion of 
the council. Respectfully, 

Eow ARD C. Tc:RNER, 

A ttoruey-Geueral. 

1279. 

BRIDGES AXD CULVERTS-COUXTY CO:.Tii1ISSIONERS AXD TOWX
SHIP TRUSTEES ARE AUTHORIZED TO REPAIR AXD :\IAIXTAI~ 
SA:\IE OX TOWXSHIP ROAD-WHEX TO\VXSHIP TRUSTEES :\IA Y 
IXCLUDE PLAXS FOR CONSTRUCTION OF A BRIDGE OR CUL
VERT. 

1. Both the county commissio11crs a11d tlze tow11slzip trustees are autlzori::;ed to 
repair or mai11tai11 a bridge or culvert 011 a town.;hip road, but the duty of such re
pair or mainte11ance rests primaril:y 011 the trustees. 

2. If tow1zship trustees coustruct or reconstruct a road lllldcr chaPter II I of 
the Cass lziglza·ay law, a11d it is 11ecessary or deszrable, in their judgme11f, to i1zclude 
in the plans for such co11structio11 a bridge or culvert 011 the li11e of the road w 
question, they are autlzori:::ed so to do. 

Cou::-ml:s, OHio, February 16, 1916. 

HoN. E. E. LINDSAY, Prosecuting AttorneJ,', New Philadelphia, Ohio. 

DEAR SIR :-I have your communication of January 21, 1916, in \vhich yon c~11 
my attention to the repeal of section 7562, G. C., by the Cass highway law and re
quest my opinion as to the present jurisdiction of township trustees over bridges 
and culverts, and as to what extent, if any, township trustees may now go in the 
construction and maintenance of bridges and in the payment of the cost thereof. 
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Section 7562, G. C., referred to by you, read as follows: 

"The township trustees shall cause to be built and keep in repair all 
bridges and cuh·erts, except upon improved and free turnpike roads when 
the cost of construction does not exceed fifty dollars, and shall keep in re
pair all bridges constructed by the commissioners. Such repair by said 
trustees of a bridge in any year shall not exceed ten dollars and they may 
levy a tax for the payment thereof." 
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The repeal of the above quoted section by the Cass highway law has changed 
the jurisdiction of the township trustees in relation to bridges and culverts and no 
separate levy by the township trustees for bridge purposes is provided for by that 
law. 

The bridge levy provided for by old section 7562, G. C., is abolished and at 
least a part of the duties of the township trustees as to bridges and culverts for
merly conferred upon them are taken away from the trustees and lodged with the 
county comnusswners. Inasmuch as a separate bridge levy and bridge fund were 
abolished by the Cass highway law, it was pointed out in opinion Xo. 1063, ren
dered by this department to II on. Hugh F. X euhart, on December 3, 1915, that 
balances in the township bridge fund not needed for bridges on account of a trans
fer of authority from the trustees to the commissioners might properly be trans
ferred in the manner provided by section 2296, et seq., of the General Code. The 
extent of the transfer of authority and the question of whether all authority in 
bridge and culvert matters had been transferred to the county commissioners were 
not involved or considered in the opinion rendered to Mr. X euhart. \Vhile the 
Cass highway law has transferred to the county commissioners much of the authority 
·of the township trustees as to bridge and culvert matters and especially as to the 
repair of bridges and culverts, yet there are some duties which still devolve upon 
township trustees in the matter of bridges and culverts, and their expenditures in 
the performance of these duties are to be made from the general township road 
levies provided by the Cass highway law. This conclusion is supported by a number 
of the provisions of the Cass law cited by you in your communication to me, read 
in connection with certain other provision of that act. 

Section 144 of the act, section 7187, G. C., contains the following provision: 

"The county highway superintendent shall, on or before April first of 
each year, make an annual estimate for the township trustees of each town
ship, for the improvement, maintenance and repair of roads, bridges and 
culverts, or for the construction of new roads required in said township, 
and shall submit the same to the township trustees for their action." 

Section 239 of the act, section 3298-18, G. C., provides that after the annual 
estimate for each township has been filed with the township trustees by the county 
highway superintendent and adjusted by the trustees, they shall make their Ievie' 
for the purposes set forth in the estimate. 

Section 150 of the act, section 7193, G. C., provides among other things that 
at the request of the township trustees or county commissioners the county highway 
superintendent shall inspect any highways, bridges or culverts, within the county at 
any time. 

Section 160 of the act, section 7203, G. C., reads as follows: 
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"The county highway superintendent may, with the approval of the 
county commissioners or township trustees, purchase from any public in
stitution, any road material, machinery, tools or equipment, quarried, mined, 
prepared or manufactured by said institution, provided the same conform to 
the standard specifications therefor, for highways, bridge or culvert work 
in said county." 

Section 230 of the act, section 7214, G. C., provides, among other things, that 
the county commissioners or township trustees may contract for and purchase such 
material as is necessary for the purpose of constructing, improving, maintaining or 
repairing any highways, bridges or culverts within the county. 

There may be other provisions in the act similar to those referred to above, but 
the provisions above cited are sufficient to indicate that it was the intention of the 
legislature that township trustees should have certain duties in regard to bridges. 
These duties are not specifically defined and must be gathered from a consideration 
of sections conferring upon township trustees general duties in relation to roads. 

Section 241 of the act, section 7464, G. C., contains the following provision: 

"Township roads shall include all public highways of the state other 
than state or county roads as hereinbefore defined, and the trustees of each 
township shall maintain all such roads within their respective townships and 
provided further, that the county commissioners shall have full power and 
authority to assist the township trustees in maintaining all such roads, but 
nothing herein shall prevent the township trustees from improving any road 
within their respective townships, except as otherwise provided in this act." 

Under section 75 of the act, section 3370, G. C., it is made the duty of the town·· 
ship highway superintendent, acting under the direction of the township trustees, to 
keep the township roads of his district in good repair. Under sections 7464 and 
3370, G. C., the duty of maintaining and repairing township roads is cast in the 
first instance on the township trustees. In view of this fact and the further fact 
that the act manifestly contemplates the performance by the township trustees of 
certain duties with reference to bridges and culverts and does not expressly define 
these duties, I am of the opinion that the township trustees are charged with the 
duty of maintaining and repairing bridges and culverts on township roads. \Vhile 
this duty is cast in the first instance on the township trustees, yet in view of the 
fact that the county commissioners have full power and authority to assist the 
township trustees in maintaining all township roads, it follows that the commis
sioners are also authorized to repair or maintain a bridge or culvert on a township 
road. In other words, both the county commissioners and the township trustees 
are authorized to repair or maintain a bridge or culvert on a township road, but the 
duty of such repair or maintenance rests primarily on the trustees. 

Under chapter III of the Cass highway law, township trustees are authorized 
to construct or reconstruct roads and their power in this respect is not limited to 
township roads. For the reasons heretofore given, I am of the opinion that if 
township trustees proceed to construct or reconstruct a road under chapter III of 
the act, and it is necessary or desirable, in their judgment, to include in the plans 
for such construction a bridge or culvert on the line of the road in question, they 
are authorized so to do. No opinion is herein expressed, however, as to the right 
to assess against the owners of real estate any part of the cost of such bridge or 
culvert. Respectfully, 

EDWARD c. TURNER, 

Attorney-General. 
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1280. 

APPROVAL OF LEASE OF RESERVOIR LANDS IN LOGAN COUNTY TO 
THE RUSSELL POINT AMUSEMENT COMPANY. 

CoLUMBus, 0Hro, February 17, 1916. 

HoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 

DEAR SIR :-I have your communication of February 15, 1916, transmitting to 
me for examination a lease of certain reservoir lands in Logan county to the Russel 
Point Amusement Company. 

I find this lease to be in regular form and am, therefore, returning the same 
with my approval endorsed thereon. 

1281. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

COLLATERAL INHERITANCE TAX-CAPITAL UNIVERSITY, COLUM
BUS, OHIO, EXEMPT-THE WERNLE ORPHANS' HOME, RICHMOND, 
INDIANA, SUBJECT TO TAX-SECTION 5332, G. C., NOT REPEALED 
BY IMPLICATION. 

While the Capital university at Columbus, Ohio, is under the supervision and 
control of the Evangelical Lutheran· joint synod of Ohio, the students in said insti
tution are or may be of all denominations and there are no restrictions as to creed 
or nationality for admission. Said university is, therefore, a "public institution of 
learning" within the meaning of the provisions of section 5332, G. C., and a bequest 
to said university is exempt from the collateral inheritance tax. 

The rVernle orphar;,s' home, located at Richmond, Indiana, is a corporation or
ganized under the laws of said state of Indiana and a bequest to said institution is 
subject to the collateral inheritance tax under the provisions of section 5331, G. C., 
as amended in 103 0. L., 463. 

The provisions of section 5332, G. C., were not repealed by implication by the 
act of the general assembly amending sections 5331 and 5333, G. C., as found in 
103 0. L., 463. 

CoLUMBUS, 0Hro, February 18, 1916. 

HoN. ARTHUR D. DAvis, Probate Judge, Eaton, Ohio. 
DEAR SIR :-In your letter under date of January 31st, you state that under the 

will of William C. Bickel, deceased, the Capital university at Columbus, Ohio, will 
receive a gift of about $25,000.00, and the Wernle orphans' home at Richmond, In·· 
diana, will receive $1,000.00; ·that the board of directors of the Wernle home are 
the same men who compose the board of directors of the Capital university of 
Columbus, and all reside in this state. You request my opinion on the following 
questions: 

"1. Is Capital university an 'institution of learning' within the mean
ing· of section 5332, G. C., such as to exempt it from the collateral inher
itance tax? 
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"2. Is the W ernie orphans' home also exempt? 
"3. Was section 5332, G. C., repealed by implication by the act of the 

general assembly amending sections 5331 and 5333 of the General Code as 
found in 103 0. L., 463 ?" 

Section 5331, G. C., as amended provides: 

"All property within the jurisdiction of this state, and any interests 
therein, whether belonging to inhabitants of this state or not, and whether 
tangible or intangible, which pass by will or by the intestate laws of this 
state, or by deed, grant, sale or gift, made or intended to take effect in 
possession or enjoyment after the death of the grantor, to a person in 
trust, or otherwise, other than to or for the use of the father, mother, hus
band, wife, lineal descendant or adopted child, shall be liable to a tax of 
five per cent. of its value above the sum of five hundred dollars. Fifty 
per cent. of such tax shall be for the use of the state; and fifty per cent. 
of such tax shall go to the city, village or township in which said tax orig
inates. All administrators, executors and trustees, and any such grantee 
under a conveyance made during the grantor's life, shall be liable for all 
such taxes, with lawful interest as hereinafter provided, until they have been 
paid, as hereinafter directed. Such taxes shall become due and payable 
immediately upon the death of the decedent and shall at once become a 
lien upon the property and be, and remain a lien until paid." 

Section 5332, G. C., provides as follows : 

"The provisions of the next preceding section shall not apply to prop
erty, or interests in property, transmitted to the state of Ohio. under the 
intestate laws of the state, or embraced in a bequest, devise, transfer or 
conveyance to, or for the use of the state of Ohio, or to or for the use of 
a municipal corporation or other political subdivision thereof for exclusively 
public purposes, or public institutions of learning, or to or for the use of an 
institution in this state for purpose only of public charity or other exclu
sively public purposes. The property, or interests in property so transmitted 
or embraced in such devise, bequest, transfer or conveyance shall be ex
empt from all inheritance and other taxes while used exclusively for any of 
such purposes." 

Item 7 of the will of the said William C. Bickel, deceased, a copy of which 
will is enclosed with your letter, provides : 

"To THE WERNLE ORPHANS' HOME, of the city of Richmond, 
Wayne county, Indiana, I give and bequeath the sum of 0::--JE THOUSAND 
DOLLARS ($1,000.00) to be held in trust. Said sum to be safely and 
profitably invested by the proper officers or authorities of said ORPHANS' 
HOME, and the net income and profits received therefrom each year, to 
be used for the benefit of the inmates of said institution." 

Item 11 of said will provides : 

"All the rest, residue and remainder of my estate, which is left after 
the payment of my debts, legacies and bequests given by me in this will, and 
costs of administering my estate, I give, devise and bequeath to the CAP-
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!TAL l'XIVERSITY OF COLU1IBUS, OHIO (which University is un
der the supervision and control of the EVANGELICAL LUTHERAN 
JOIXT 3YXOD OF OHIO) to be held in trust by the proper officers of 
said CAPITAL UXIVERSITY, and the income, rents, issues and profits 
received therefrom each year, after payment of all proper and legitimate 
expenses incident to the management of trust estate, shall be applied for the 
benefit of said CAPITAL UXIVERSITY, to such uses and purposes as 
said officers so mentioned may deem meet and proper." 
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\Vhile this university is under the supervision and control of the Evangelical 
Lutheran joint synod of Ohio. I am informed that the students in said institution 
are or may be of all denominations and that there are no restrictions as to creed 
or nationality for admission. I am of the opinion, therefore, that said university is 
a "public institution of learning" within the meaning of the above provision of sec
tion 5332, G. C., and that the bequest referred to in your first inquiry is exempt 
from the collateral inheritance tax. 

This conclusion is in keeping with my two former opinions, one rendered to 
Ron. William H. Lueders, judge of the probate court of Hamilton county, under 
date of April 19, 1915, and the other rendered to Hon. John V. Campbell, prose
cuting attorney of said county, under date of Nov~mber 15, 1915. Copies of said 
opinions are enclosed for your consideration. 

The bequest referred to in your second inquiry is one to an institution of public 
charity located in the state of Indiana. I am informed by the president of the 
Evangelical Lutheran joint synod of Ohio that the \Vernle orphans' home is a cor
poration organized under the laws of said state of Indiana. In the case of Hum
phreys v. State, 70 0. S., 67, the court, at the second branch of the syllabus, held: 

"Boards and societies and auxiliaries thereto, which are incorporated 
and organized under the laws of other states, for 'purposes of purely 
public charity or other exclusively public purposes,' are not 'institutions' 
of that class. in this state within the meaning of the latter clause of sec
tion 2731-1, Revised Statutes (section 5332, G. C.) ; ami where they are en
titled to receive property within the jurisdiction of this state, by deed or 
gift, bequest or devise, such gift, bequest or devise is liable to a collateral 
inheritance tax as provided in said section, although some of the charitable 
work, operations and enterprises of the institutions so incorporated and 
organized are carried on within this state." 

X umerous authorities are cited by the court in support of its conclusion in its 
opinion at page 84 that: 

"The exemptions of charitable institutions, would relate only to do
mestic institutions of that class, even if the words 'in the state' had been 
omitted from the statute." 

In view of the holding of the court in the case of Humphreys v. State, supra, 
I am of the opinion in answer to your second question that the bequest therein re
ferred to is subject to the collateral inheritance tax under the provisions of section 
5331, G. C., as amended in 103 0. L., 463. 

In the consideration of your first and second questions it is necessarily as
sumed that the provisions of section 5332, G. C., were not repealed by implication 
by the act of the general assembly amending sections 5331 and 5333, G. C., as found 
in 103 0. L., 463, and that said provisions are still in force. The provisions of said 
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section 5332, G. C., are in no way in conflict or inconsistent with the provisions 
of said sections 5331 and 5333, G. C., as amended. Your third question is, therefore, 
answered in the negative. Respectfully, 

1282. 

Enw ARD C. TuRNER, 
Attorney-General. 

APPROVAL OF TRANSCRIPT OF BOND ISSUE, BRISTOL TOWNSHIP 
RURAL SCHOOL DISTRICT, TRUMBULL COUNTY, OHIO. 

CoLuMBUS, Oaro, February 19, 1916. 

ludustrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE :-Bonds of Bristol township rural school district, Trumbull county, 
Ohio, in the sum of $30,000.00, to secure funds for the purpose of purchas
ing a site and the erection and equipment of a school building for the 
accommodation of the centralized schools of said school district, being sixty 
bonds of $500.00 each, dated March 1, 1916, payable two bonds every six 
months, beginning October 1, 1917, until paid, with interest at five per cent. 
per annum payable semi-annually." 

I have examined the transcript of the proceedings of the board of education 
of Bristol township rural school district relative to the issuance of the above de
scribed bonds, also the bond and coupon form attached thereto, and I find the same 
regular and in conformity with the General Code of Ohio. 

I am, therefore, of the opinion that said bonds, drawn in accordance with the 
form presented, when properly executed and delivered, will constitut<:' valid and 
binding obligations of said township school district. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 
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1283. 

DISTRICT SUPERIXTEXDEXT HAS AUTHORITY TO EXCUSE A CHILD 
FROl\1 ATTEXDING PUBLIC SCHOOL IN RURAL DISTRICT UXDER 
CERTAIX COXDITIOXS-CLERK OF BOARD OF EDUCATION OF 
SAID RURAL SCHOOL DISTRICT \\'ITHOUT SUCH AUTHORITY
PERSOX TEACHIXG CHILD AT HO:\IE XOT REQUIRED TO HOLD 
TEACHER'S CERTIFICATE OR COLLEGE DIPLO:\IA. 

Under the provisions of section 7763, G. C., as amended in 104, 0. L, 232, the 
authority to excuse a child, within the age limit prescribed b:y said section, from 
attendance at a public school in tlze rural d·istrict ilt which such child resides, is 
vested in the district superintendent in charge of such rural school district and this 
authority may only be exercised by such district superintendent upon a satisfactory 
showing either that the bodil:!,' or mental condition of sttch child does not permit of 
its attendance at such public school or that the child is being instructed at home by 
a person qualified, i11 the opinion of such district suj•erintendent, to teach the 
branches named in section 7762, G. C. Tlze clerk of the board of education of said 
rural school district has no authority under provisiotz of said section 7763, G. C., a.( 
amended, to determine the qualification of said person to give such instruction. 

A person teaching a child at home, under the provision of the latter part of 
said section 7763, G. C., as amended, is not required to hold a teacher's certificate 
or college diploma. 

CoLUMBUS, OHio, February 21, 191G. 

HoN. E. A. ScoTT, Prosecuting Attorney, West Union, Ohio. 

DEAR SIR :-In your letter of January 31st, you request my opinion as follow:;: 

"The following are the facts on which I desire your opinion: The dis
trict superintendent and probation officer have notified 'A,' father of a girl 
15 years of age, to send said girl to school; she has no certificate from 
physician showing bodily or mental condition but father has the clerk of 
the rural board of education give certificate showing that the father is 
teaching her at home and that said father is competent to teach said girl. 
Said certificate is given under section 7763 of the school laws, page 275. 
This girl is a pupil of what was formerly called a subdistrict which is now a 
part of the rural district. The father teaching his daughter does not holfl 
a teacher's certificate and not a graduate of any school or college. 

"Question. Has the clerk of rural board of education the authority to 
issue certificates? If so, under what conditions? 

"2. Should not the person teaching said pupil be the holder of a 
teacher's certificate or college diploma? 

"3. Should not all certificates now come from the district superin
tendent and not the clerk of school board?" 

Section 7762, G. C., provides : 

"All parents, guardians and other persons who have care of children, 
shall instruct them, or cause them to be instructed in reading, spelling, writ
ing, England grammar, geography and arithmetic." 

Section 7763, G. C., as amended in 104 0. L., 232, provides: 
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"Every parent, guardian or other person having charge of any child 
between the ages of eight and fifteen years of age if a male, and sixteen 
years of age, if a female, must send such child to a public, private or pa
rochial school, for the full time that the school attended is in se~sion, which 
shall in no case be for less than twenty-eight weeks. Such attendance 
must begin within the first week of the school term, unless the child is 
excused therefrom by the superintendent of the public schools, or by the 
principal of the private or parochial school, upon satisfactory showing either 
that the bodily or mental condition of the child does not permit of its at
tendance at school, or that the child is being instructed at home by a per
son qualified, in the opinion of such superintendent or clerk, as the case 
may be, to teach the branches named in the next preceding section." 

The first part of section 7763, G. C., as above quoted, makes it the duty of the 
parent of the child referred to in your inquiry to send said child to school in com
pliance with said part of said section, unless such attendance is excused under the 
conditions provided in the latter part of said section. Inasmuch as said child has 
not been excused upon a satisfactory showing that her bodily or mental condition 
does not permit her attendance at school, the only condition under which such at
tendance may be excused is upon a satisfactory showing that said child is being in
structed at home in the branches named in the above provision of section 7762, G. 
C., by a person qualified to teach said branches. 

You state that the clerk of the board of education of the rural school district 
in which said child resides has certified that the father of said child is teaching her 
at home and that said father is competent to give such instruction. 

You first inquire whether said clerk has authority under said statute to issue 
such a certificate :md if so, under what conditions. 

You will obsen·e that under the 3 bove provisions of section 7763, G. C., as 
amended a child may be _excused from attending school under the conditions pro
vided in the latter part of said section, either by the superintendent of the public 
school or by the principal of the private or parochial school. 

Section 7763, G. C., as in force prior to its amendment in 104 Ohio Laws, pro
vided as follows : 

"Every parent, guardian or other person having charge of any child 
between the ages of eight and fourteen years must send such child to a 
public, private or parochial school, for the full time that the school at
tended is in session, which shall in no case be for less than twenty-eight 
weeks. Such attendance must begin within the first week of the school 
term, 1wless the child is excused therefrom by tlze superintendeut of the 
public schools, in ci(\' or other districts having such superintendent, or by 
the clerk of tlze board of education in village, special and township districts 
I!Ot having a suf>erhztendent, or by the. principal of the private or parochial 
school upon satisfactory showing, either that the bodily or mental condition 
of the child does not permit of its attendance at school, or that the child is 
being instructed at home by a person qualified, in the opinion of such 
superintendent, or clerk as the case may be, to teach the branches named in 
the next preceding section." 

It will be observed that under the prov1s1ons of said statute as formerly in 
force and as above quoted the authority to excuse a child from attendance at a 
public school, under the conditions provided in the latter part of said section, was 

·vested in the superintendent of the public schools, in city or other districts having 
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~uch superir.tendent, and in the clerk of the board of education in village, special 
and township districts not having a superintendent. 

l:nder the provisions of the statutes now in force and relating to the public 
schools of the state, all of said schools are now under the direct supervision of 
either the county, district or local superintendent. 

In keeping with the changes made by the legislature in enacting the new school 
code, so-called, the authority formerly vested, hy the provisions of >aid section 
7763, G. C., as in force prior to its amendment in 104 0. L.. in the derk of the 
board of education of a village, special or township school district not having a 
superintendent, to excuse a child from attending a public school in such district, 
under the conditions provided in the latter part of said section, was taken away 
by the amendment to said section and is now ve~ted in the superintendent of the 
public schools of such district. 

In view of the change effected by the amendment of ~aid statute, it is evident 
that the words "or clerk as the case may be" should have been omitted from the 
latter part of said amended statute, as such words read in connection with the pro
visions of said statute in the amended form have no force or meaning. 

I am of the opinion, therefore, in answer to your first question that, under the 
provisions of said section 7763, G. C.. as amended, the authority to excuse a child, 
within the age limit prescribed in said section, from attendance at a public school 
in the rural district in which such child resides, is ve~ted in the district superin
tendent in charge of such rural school district and that this authority may only be 
exercised by such district superintendent upon a satisfactory showing either that 
the bodily or mental condition of such child does not permit of its attendance at 
such public school or that the child is being instructed at home by a person qual
ified, in the opinion of such district superintendent, to teach the branches named in 
section 7762, G. C., and that the clerk of the board of education of said rural 
school district has no authority under provision of said statute to determine the 
qualification of said person to give such instruction. 

Inasmuch as the qualification of a person to instruct a child at home is to be 
determined by the superintendent of the school district in which such child resides, 
under provision of ,the latter part of said section 7763, G. C., as amended. and inas
much as no provision of the statute requires that such person shall be the holder 
of a teacher's certificate or college diploma, your "ecorH.l question must he answered 
in the negative. 

Your third question has been answered in determining the answer to your tirst 
question. Respectfully, 

1284. 

Enw ARD C. TuRNER, 

Attorney-General. 

::\IUXICIPAL CIVIL SERVICE C0::\1::\IISSIOX-::\L\ Y XOT PlJXISH WIT
XESS FOR COXTE::\IPT-C0::\1::\IOX PLEAS COURT HAS JURISDIC
TIOX. 

A municipal civil service commzss1on may not puuish a "lA'ifiless for contempt 
iu refusiug to obey its laz,•jul commauds. Its remedy is b::; applicatiou to the court 
of commou pleas as prM:ided b::; paragraph 5 of section 486-7, C. C.., as ame11ded 
106 0. L., 403. 

CoLL"1>IBl s, OHio, February 21, 1916. 

The State Civil Ser"ZJice Commissio11, Columbus. Ohio. 

Gt:NTLB1EN :-The following inquiry, ;uumittcd U) a municipal civil >ernce 
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commission of a city in this state, presents a question of sufficient interest to 
require an answer, and I am therefore directing my opinion thereon to your com
mission. The inquiry is as follows: 

"As secretary of the civil serv1ce comnuss10n for , Ohio, 
wish to have a ruling from your department as to whether a municipal 

civil service commission is empowered with authority to punish for con
tempt a witness and other attendants at a hearing before said commission. 

"\Ye desire to know if we han the same power along this line as the 
courts of this state." 

The acts claimed by the municipal civil service commiSSIOn, submitting the 
foregoing inquiry, to constitute the contempt complained of are not given. Ref
erence, however, is first made to an alleged contempt by a witness. \Vithout enter
ing into a lengthy discussion of the matter, it is sufficient to say that the municipal 
civil service commissions in Ohio are not invested with any judicial powers. 
Their duties are administrative. They have the power to hear and determine 
certain matters connected with the administration of their office, including the 
appeals of persons who have been reduced, suspended, laid off or removed from 
positions in the civil service of the political subdivision they serve. This, however, 
is not the exercise of judicial power, and is not in contra\'Cntion of any consti
tutional provision. 

State ex rei. v. Hawkins, 44 0. S., 98. 
DeCamp v. Archibald, SO 0. S., 618. 

They may not, therefore, exercise any of the inherent powers of courts. Their 
rights in respect to the punishment of a contumacious witness in any hearing 
before them are such and only such as are granted by statutory law. The legisla
ture has prescribed a special proceeding in such cases, which is found in the con
cluding clause of paragraph 5 of section 486-7, G. C., as amended 106 0. L., 403, 
as follows : · 

"In case any person, in disobedience to any subpoena issued by the 
commission, or any of them, or their chief examiner, fails or refuses to 
attend and testify to any matter regarding which he may be lawfully 
interrogated, or produce any documentary evidence pertinent to any investi
gation, inquiry or hearing, it shall be the duty of the court of common 
pleas of any county, or any judge thereof, where such disobedience, failure 
or refusal occurs, upon application of the state commission, or a municipal 
commission, or any commissioner thereof, or their chief examiner, to 
compel obedience by attachment proceedings for contempt as in the case of 
disobedience of the requirements of a subpoena issued from such courts 
or a refusal to testify therein." 

I am of the opinion that the remedy afforded a municipal civil service com
mission in the foregoing statute is exclusive and that it is limited to the proceed
ing therein described. In the absence of this direct legislation upon this matter 
and upon the authority of DeCamp v. Archibald, ~upra, I would incline to the 
opinion that municipal civil service commissioners are officers within the meaning 
of that term as used in sections 11510 and 11512, G. C., and as such officers would 
be authorized to act under the provisions of said last named sections. However, 
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as the legislature has dealt directly with this matter in section 486-7, supra, its pro
visions in this respect must be held to be exclusive. 

Included in this inquiry is a reference to "attendants." If this refers merely 
to spectators and by-standers attending a hearing of any matter before a municipal 
civil service commission, any conduct upon their part in any way interfering with 
the proper dispatch of business would be a matter coming under the supervision 
of the police department of the city, and ample protection through this authority 
may be given the civil service commi5sion at any hearing. 

Answering the foregoing inquiry specifically I therefore hold that municipal 
civil service commissions have no authority to punish witnesses for contempt, but 
must apply to the court of common pleas, or judge thereof, to compel their 
obedience by attachment proceedings as provided in paragraph 5 of section 486-7, 
G. C., as amended 106 0. L., 403. 

1285. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney-General. 

CASS HIGHWAY LAW-TEN PER CE~T. ASSESSMENT DIRECTED TO 
BE LEVIED UPO:--J PROPERTY ABUTTING ON IMPROVEMENT
WHEN EXTIRE EXPEXSE OF REPAIR OF A ~fACADA~IIZED ROAD 
CONSTRUCTED BY TOWNSHIP TRUSTEES MAY BE PAID BY 
COUNTY COMMISSIONERS. 

1. Where an inter-county highway is improved under the supervision of the 
state highway department, the ten per cent. assessment directed to be levied upon 
the property abutting o.n the improvement may not be levied against all the real 
estate l:;•ing within one mile on either side of the improvement. 

2. County commissioners may pay from the proceeds of a levy authorized by 
a vnte nf thr electors of the county for the improvement and repair of the public 
roads in the county, the entire expense of the repair of a macadami::ed road con
structed by township trustees. 

CoLUMBUS, OHIO, February 21, 1916. 

HoN. T. B. }ARVIS, Prosecuting Attorney, }l,fansfield, Ohio. 

DEAR SrR :-I have your communication of February 8, 1916, in which you 
submit two questions relating to the Cass highway law. Your first question may 
be stated as follows: 

"Where an inter-county highway is improved under the supervision 
of the state highway department, may the ten per cent. assessment directed 
to be levied upon the property abutting on the improvement be levied 
against all the real estate lying within one mile on either side of the im
provement?" 

This question is to be answered in the negative. The rule of assessment in 
;uch cases is set forth in section 1214, G. C., in the following language: 

"Ten per cent. of the cost and expense of improvement, excepting 
therefrom the cost and expense of bridges and culverts shall be a charge 
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upon the property abutting o• the improvement, provided the total amount 
assessed against any owner of abutting property shall not exceed thirty
three per cent. of the valuation of such abutting property for the purposes 
of taxation." 

In the absence of any statutory authority for a vanatwn from this rule, the 
rule must be regarded as exclusive, and the Cass highway law contains no provision 
authorizing any change in the rule in question. 

\Vhere county commissioners, acting under authority of chapter 6 of the Cass 
highway law, relating to road construction and improvement by county commis
sioners, determine to improve an inter-county highway or main market road under 
the provisions of that chapter, and secure the approval of the chief highway engi
neer to the plans and specifications for the improvement, then the compensation, 
damages, costs and expense thereof may be apportioned and paid in any one of 
the several ways provided for by section 98 of the Cass highway la':V, section 
6919, G. C. Section 98 of the act has no application, however, where the improve
ment is carried forward under the supervision of the state highway department, 
and in that case neither more nor less than ten per cent. of the cost of the improve
ment, exclusive of the cost of bridges and culverts, may be assessed, and such ten 
per cent. must be assessed only against the property abutting on the improvement. 

Your second question may be phrased as follows: 

"Can the county commissioners pay from the proceeds of a levy author
ized by a vote of the electors of the county for the improvement and 
repair of the public roads in the county, the entire expense of the repair 
of a macadamized road constructed by the township trustees?" 

Subdivision b of section 7464, G. C., reads as follows: 

"County roads shall include all roads which have been or may be 
improved by the county by placing brick, stone, gravel or other road build
ing material thereon, or heretofore built by the state and not a part of the 
inter-county or main market system of roads, together with such roads 
as have been or may be constructed by the township trustees to conform 
to the standards for county roads as fixed by the county commissioners, 
and all such roads shall be maintained by the county commissioners." 

It is unnecessary to inquire, however, whether the township road or roads 
to which you refer have been built to conform to standards for county roads 
fixed by the county commissioners, in view of the provi~ion of subdivision C of 
section 7464, G. C., to the effect that the county commissioners shall have full power 
and authority to assist the township trustees in maintaining all township roads. 

Answering your question specifically, I therefore advise you that county com
missioners are authorized to pay from the proceeds of a levy voted by the electors 
of a county for the improvement and repair of public roads in the county, the 
entire expense of repairing a macadamized road or roads constructed by a town
ship. If such township road or roads conform to the standards for county roads, 
as fixed by the county commissioners, then such road or roads are county roads, 
and it is the duty of the county commissioners to maintain the same. If such 
road or roads constructed by the township do not conform to the standards for 
county roads, as fixed by the county commissioners, then such road or roads are 
township roads, and the duty of maintaining the same rests in the first instance 
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upon the township or townships in which such road or roads are located, but the 
county commissioners, while not bound to repair or maintain such roads, are author
ized so to do. 

1286. 

Respectfully, 
EDWARD C. TCRXER, 

Attorney-General. 

COUXTY CO:\DIISSIOXERS OF PAl:LDIXG COUXTY-..:\PPLICATIOX 
FOR IXTER-COL'XTY HIGH\\' A Y FUXDS APPROVED. 

An application by tlze cowlt}' commissioners of Paulding cotwty for illter
cotmt}' higlzu:ay funds, made 1111der section 1203, G. C., as submitted b}' the state 
higlzz,·ay commissio11er, is i11 regular form. 

CoLc:!lmcs, Onro, February 21, 1916. 

Hox. CLIXTOX CowEx, State l!igh<..-ay Commissioner, Columbus, Ohio. 

DE.\R SIR :-I have your communication of February 2, 1916, which commtmi· 
cation reads as follows: 

"I am attaching hereto an application of the county commtsstoners of 
Paulding county for inter-county highway funds under section 1203, G. C. 

"It is to be noted that the county requests the sum of $20,000.00 paid 
into the treasury of Paulding county from the state. 

"It is also to be noted that Paulding county's share of the inter-county 
highway fund for the year 1916 will approximate but $17,000.00. There is 
a balance of $5,000.00 from the 1915 apportionment to Paulding county 
which is subject to expenditure in Paulding county thi~ year. 

"I therefore respectfully request an opinion from your office as to my 
duties in connection with the above mentioned application." 

On Xovemher 6, 1915, this department rendered to you opinion Xo. 998, 
which opinion prescribes a form of application by county commissioners for 
inter-county highway funds under section 1203, G. C. I have carefully examined 
the application of the county commissioners of Pauluing county, submitted by 
you, and find that the same has been maue in the exact form prescribed by this 
department. 

So much of section 1203, G. C., as is pertinent to sairl inquiry, reads as follows: 

"* * * whenever forty per cent. of the mileage of all the roads 
of any county are improved by the use of gravel, broken stone, slag, 
brick, cement and bituminous products or the aggregate of any of these, 
to a standard established by the county commis,.;ioners and approved by 
the county highway superintendent, ami the county commissioners appro
priate an equal sum for the purpose of constructing, improving, maintaining 
or repairing all or any part of the inter-county highways within such 
county, then, on request of the county commissiotwrs, which request shall 
he accompanier! by a certificate signer! by the county highway superintendent 
anrl reciting that at least forty per cent. of the mileage of all the roads 
of the county have been improved, as provirled herein ; and a certified copy 
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of a resolution duly adopted by the county commissioners, which resolution 
shall contain an agreement upon the part of the county commissioners to 
expend the sum realized therefrom, and the sum appropriated by the county 
commissioners in accordance with plans and specifications approved by the 
state highway engineer, as herein provided; and a certificate signed by the 
county auditor and reciting that the sum appropriated by the county com
missioners is in the county treasury and has not been otherwise appropri
ated, or has been levied, placed upon the duplicate and in process of col
lection, the state highway commissioner shall order the apportionment of 
any appropriation by the state or of any funds available for the construc
tion, improvement, maintenance or repair of inter-county highways, due 
or to become due and available for such county as state aid, paid into the 
treasury of said county. The state highway .commissioner shall issue his 
voucher therefor upon the auditor of state against any such fund, and the 
auditor shall issue his warrant therefor upon the state treasurer and deliver 
the same to the treasurer of such county. The sum realized therefrom 
shall be deposited to the credit of the road fund of said county, together 
with the sum appropriated by such county, and both sums shall be used 
by the commissioners in the construction, improvement, maintenance or 
repair of such inter-county highways within the county, in accordance with 
plans and specifications approved by the state highway engineer as herein 
provided." 

Determination of the proper action to be taken by you in the premises must 
be based upon a consideration of several facts. First, there is a balance of 
$5,000.00 from the 1915 apportionment to Paulding county, which balance is still 
available for expenditure in that county. This balance represents a part of the 
proceeds of the August, 1915, settlement. Second, Paulding county's apportion
ment of inter-county highway funds for the year 1916 will approximate only 
$17,000.00, while the application of the county commissioners of that county is 
for $20,000.00. Third, the state's portion of the salary of the county highway 
superintendent of Paulding county is payable from the apportionment of inter
county highway funds to that county. 

If the balance of the 1915 apportionment to Paulding county is to be regarded 
as available for payment under section 1203, then that balance, plus the 1916 appor
tionment to said county, will exceed the $20,000.00 applied for by said county. If 
the opposite conclusion be reached as to the balance of the 1915 apportionment, 
then the 1916 apportionment will not equal the amount applied for by the county 
commissioners. 

It should be observed that under the present scheme of appropriation, which 
scheme precludes the taking of moneys from the general revenue fund to support 
the highway department, it is practically impossible to determine in advance the 
exact apportionment of inter-county highway funds to a given county for any one 
year, for the reason that the appropriations for the uses and purposes of the state 
highway department, carried by the current appropriation measure, are available 
for the full amounts expressed only in case such amounts come into the state 
treasury from the specified sources. I do not, therefore, regard as an infirmity 
the fact that the application of the county commissioners of Paulding county does 
not request the payment of the exact amount now in the state treasury or which · 
will come into said treasury during the year 1916. 

The section of the General Code, quoted above, contains a reference to the 
appropriation by the county commissioners of "an equal sum," but the statute 
leaves to inference the determination of the sum which the sum appropriated by 
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the county commissioners must equal. The reasonable inference in this respect is 
that the sum appropriated by the county commissioners must equal the sum for 
which application is made. The sum for which application is made may be the 
apportionment to the county of any funds available for the construction, improve
ment, maintenance or repair of inter-county highways, due or to become due, and 
available for such county as,state aid. In view of the above provision, I am of 
the opinion that section 1203, G. C., applies qs well to the balance of the 1915 
apportionment as to the 1916 apportionment. In any ennt, however, the state 
highway commissioner, in issuing his voucher, must take into consideration the 
fact that the state's portion of the salary of the county highway superintendent 
is payable from the apportionment of the inter-county highway funds to any given 
county, and the amount required for this purpose is not available for expenditure 
as state aid on any specific improvement. 

Applying the above stated principles to the state of facts presented by your 
inquiry, I advise you that out of the balance of $5,000.00 remaining from the 1915 
apportionment to Paulding county, you should retain an amount sufficient to pay 
the state's portion of the salary of the county highway superintendent of that 
county until such time as the February, 1916, settlement will come into the state 
treasury, and you should issue your voucher for the remainder of said balance of 
$5,000.00 upon the auditor of state. After the February, 1916, settlement, you 
should retain from the apportionment to Paulding county, out of the proceeds of 
that settlement, an amount sufficient to pay the state's portion of the salary of the 
county highway superintendent of Paulding county until the time when the August, 
1916, ~ettlement will come into the state treasury, and should issue your voucher 
upon the auditor of state for the remainder of said apportionment. After the 
August, 1916, settlement, you should issue your voucher upon the auditor of state 
for the remainder of said sum of $20,000.00, applied for by rue county commis
sioners of Paulding county, and not theretofore paid to the treasurer of that 
county, this statement being based on the assumption that such payment will leave 
in the state treasury sufficient funds to pay the state's portion of the salary of 
the county highway superintendent of said county until such time as the proceeds 
of the t;ext ensuing semi-annual settlement will come into the state treasury. It 
will be the duty of the state auditor, upon receipt of your vouchers, to issue his 
warrants for the sums therein expressed upon the state treasurer and deliver 
said warrants to the treasurer of Paulding county. 

I am returning herewith the application of the county commissioners of Pauld
ing county submitted by you. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 
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1287. 

:MOTHERS' PEXSIOX LAW-THE WORDS "LEGAL RESIDEXCE" IX SEC
TIOX 1683-2, G. C., 106 0. L., 436, COXSTRCED. 

Wizen a 111011, hm:ing a legal residence in this state, removes 1...-ith his family 
to another state u·ith no intention of makilzg the latter state his home and 'l.c•ith no 
intention of abandolll'ng his residc11cc iu this state, he docs not thercbJ lose his 
legal residence in this state b.v reason of au actual residence of four years in the 
state to u:lzich he removes. If, therefore, upozz his death his 'l.vife and children 
retunz to their former home in this state they have the necessary qualifications as 
to residence required by section 1683-2, G. C., as ame11dcd 106 0. L., 436, pro1.idilzg 
for mothers' pensions. 

Con:MBes, OHIO, February 21, 1916. 

HoN. D. FINLEY MILLS, Proscwtiug Attoruey, Sidney, Ohio. 

DEAR SIR :-I have your letter of February 15, 1916, bearing the following 
statement and inquiry: 

":.Irs. Charles Theurer, of this county, went with her husband and 
family to Tennessee in October, 1911. They had no intention of making 
that their home, and never at any time decided to abandon their residence 
in Ohio. ::\Ir. Theurer was drowned in Tennessee early in 1915, and ::\Irs. 
Theurer, with her six little children, came back to Shelby county, in March 
1915. 

"Under that state of facts, I desire to ask your opinion as to whether 
she is eligible at this time for a mother's pension under the provisions of 
section 1683-2, G. C., as amended in 106 Ohio Laws, page 436, providing 
that they must have a 'legal residence' in this county for two years." 

The provisions of section 1683-2, G. C., as amended 106 0. L., 436, pertinent 
to your inquiry, are as follows: 

"For the partial support of \vomen whose husbands are dead, or 
become permanently disabled by reason of physical or mental infirmity, or 
whose husbands are prisoners or whose husbands have deserted, and such 
desertion has continued for a period of three years, when such women are 
poor, and are the mothers of children not entitled to receive age and 
schooling certificate, and such mothers and children have a legal residence 
in any county of the state for two years, the juvenile court may make 
an allowance to each of such women as follows: * * *" 

The requirements of the foregoing section with reference to residence are 
that the mother and children have a legal residence for two years in any county 
of this state. 

Prior to his death in 1915, the legal residence of :=-.Ir. Theurer, the husband 
and father of the widow and children in question, was their legal residence (sec
tion 7996, G. C.). If ::\Ir. Theurer had established a legal residence in your 
county prior to his removal in 1911 to Tennessee, that also established the legal 
residence of ).Irs. Theurer and his children in said county. If. ).fr. Theurer by his 
removal to Tennessee did not change or abandon his legal residence in your 
county, then the legal residence of his wife and children was not abandoned or 
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changed, and they continued to be and were legal residents of your county during 
the time of their actual residence in Tennessee. 

It must be remembered that a man's legal residence may not be his actual 
residence and vice versa. It has frequently been said by the courts that a legal 
residence consists of both fact and intention and that both must concur. \\"hen 
a legal residence is once established, it therefore requires both fact and intention 
to change it. These principles are incorporated in the statute law of this state 
providing the condition; or facts under which a legal residence may be determined 
with regard to the right of a per>on to exercise the elective franchise. It may be 
obsen·ed in this connection that in this state the right to vote is an infallible test 
of one's legal residence, and perhaps the only true test. These principles are 
found in section 4866, G. C., which, among other things, provides: 

"2. A person shall not be considered to have lost his residence who 
leaves his home, and goes into another state, or county of this state, for 
temporary purposes merely, with the intention of returning. 

"5. If a person remove to another state with an intention to make it 
his permanent residence, he shall he considered to have lost his residence 
in this state. 

"6. If a person remove to another state, with an intention of remain
ing there an indefinite time, and as a place of present residence, he shall 
be considered to have lost his residence in this state, notwithstanding he 
may entertain an intention to return at some future period. 

"7. The mere intention to acquire a new residence, without the fact 
of removal, shall avail nothing; neither shall the fact of removal without 
the intention. 

"8. If a person go into another state, and while there exercise the 
right of a citizen by voting, he shall be considered to have lost his resi
dence in this state." 

I am of the opinion that the foregoing proVIsiOns of law, when applied to 
the facts stated by you in your inquiry, warrant the conclusion that the legal resi
dence of ~lr. Theurer, established in your county prior to 1911, was never changed 
or abandoned by him. That is to :;ay, that his removal to Tennessee under the 
facts stated by you, which are, first, that such removal was unaccompanied by 
any intention to remain there and make that state his home, and, second, that 
such removal was with no intention of abandoning his residence in Shelby county, 
did not change his legal residence, and that, therefore, at the time of his death 
he was a legal resident of Shelby county. and had so continued during his absence 
therefrom. 

This being so, as before observed, the status of ~Irs. Theurer and the children 
in this respect would be the same as that of the husband and father, and she and 
they now possess the necessary qualit1cations as to residence required by section 
1683-2, G. C., supra. 

Respectfully, 
EDWARD c. Tt:RNER, 

A ttomey-GeHeral. 
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1288. 

COUNTY CO~HIISSIONERS-:MAY VACATE PART OF AX IXTER
COUNTY HIGHWAY \VHEX A XE\V RIGHT-OF-\VAY FOR PART 
CHA~GED HAS BEEN PROVIDED A~D NEW PART OF HIGHWAY 
HAS BEEN CONSTRUCTED. 

Where a substantial change in the line of an inter-county lziglzway is suggested 
by the state highway commissioner, and the county commissioners provide a right
of-way for that part of the inter-county higlzv.xJy, the location of which is to be 
changed, and the inter-county highway improvement is constructed over the new 
right-of-way, that part of the old road not followed by the new improvement ceases 
to be an inter-county highway, and proceedings for its vacation brought under 
chapter I of the Cass highway law may be entertained by the county commissioners. 

CowMnus, OHio, February 21, 1916. 

HoN. CHARLES F. ADAMS, Prosecuting Attorney, Elyria, Ohio. 

DEAR Sm:-1 have your communication of February 15, 1916, which communi
cation reads as follows : 

"In 1834, under the provisions of law then in force, a road was estab
lished through Lorain county running from the lake southward to Ashland 
county, which road extends through what is now a part of the city of 
Lorain, through the village of Oberlin and the village of \\'ellington. Tt 
was established as a state road. 

"About two and one-half or three miles north of the village of Well
ington this road crosses a stream known as Black river, over which a bridge 
has been maintained by the county commissioners. In 1913 the county 
commissioners condemnell a strip of land lying at a little distance east of 
an angle in the old road, in which angle the above bridge was locakd. 
This new strip of land so condemned was opened up for the purpose of 
straightening out the highway ami a new bridge erected over the river. 
At the time these proceedings were had the location of the road was 
designated by the state highway commissioner, :\Ir. :\larker. 

"The road prior to the opening of the new portion had been desig
nated as inter-county road Xo. 144, Oberlin-Ashland, and the highway had 
been improved under the direction of the state highway commission, except 
that portion which I have termed above the angle, and which has been · 
really replaced by the new section of road, land for which was so con
demned by the county commissioners. 

"The new portion of the highway was included in the improvement 
of the inter-county road. There no longer exists any necessity for that 
short stretch of the highway which was unimproved and in which is found 
the bridge al;love referred to, and it is the desire of the county commis
sioners that the unused portion may be closed and abandoned, and further 
expenditure upon that portion of the road and upon the bridge may be cut 
off, and that no liability may arise should accidents occur on the old bridge. 

"\Ve had in mind that the changing of the route by the commissioners, 
under_ the direction of the state highway commissioner, and the improve
ment of the road as changed probably made a change also on the status of 
that portion which the commissioners now desire to close and abandon, 
and that if it no longer was a portion of the inter-county highway the 
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comJ:!lissioners could, under authority of statute, proceed to vacate and 
close that unused portion. 

"I desire to secure your opinion as to the commissioners' authority 
to vacate the unused portion of the road, or if you are of opinion that they 
have no authority, then I would like your opinion as to how such vacation 
may be brought about." 

317 

I learn by an examination of the records in the office of the state highway 
commissioner that the new portion of the inter-county highway in question con
structed over the right-of-way acquired by the county commissioners is 5218 feet 
in length. Of this new highway, which is almost a mile in length, 5218 feet con
sists of roadway and 175 feet is occupied by the Black river bridge.. A consid
erable portion of the new roadway lies on the opposite side of the Black river 
from the old highway, and at a distance of several hundred feet therefrom. The 
right-of-way for the new road was obtained by the county commissioners in con
demnation proceedings, carried forward early in 1913, under authority of section 
1195. It does not appear with certainty whether the section, as amended in 102 
0. L., 333, or as amended in 103 0. L., 449, was in force at the time condemna
tion proceedings were had, but this question is not material in so far as the 
present inquiry is concerned. There can be no doubt that the change made in the 
course of the inter-county highway was authorized under the provisions of sections 
1190 and 1195, G. C., now repealed, and that the course of the inter-county highway 
in question is now over the new right-of-way, and that so much of the old highway 
as lies to the west of the new right-of-way and between the termini thereof, has 
ceased to be an inter-county highway. The road in question was originally con
structed as a state road, but the chapter of the General Code, relating to state 
roads, was repealed by the Cass highway law, 106 0. L., 574, and that act pro
vided a new classification for the public highways of the state. Under section 241 
of the act, so much of the old highway as is not followed by the new inter
county highway improvement is either a county road or a township road, probably 
the former, but it is immaterial to rletermine for the purposes of the present inquiry 
whether such portion of th<: old road is a county or a township road, for the 
reason that under chapter I of the Ca,s highway law, the power to vacate all 
roads other than inter-county or main market roads is lodged in the county com
missioners. 

\\'hile it might be argued that the deviation made in the inter-county highway, 
through the action of the state highway commissioner and the county commis
sioners, has effected a complete vacation of so much of the old highway as was not 
followed by the new impronment, yet in view of the vossible rights of abutting 
land owners, I think the safer ground to take is that the deviation has only affected 
an abandonment of the old route as an inter-county highway, and that it still sub
sists as a public highway, and that the commissioners would not be authorized in 
closing the same until proper proceedings have been hac! for it> vacation. \Vhere 
the deviation in the line of an inter-county highway, effected under authority of 
the sections heretofore referred to, is slight anrl no rights of abutting land owners 
are involved, it might be safe to assume that no subsequent proceedings for the 
vacation of the old road are necessary or required, but I am not able to reach that 
conclusion under the state of facts existing in the case presented by you. It 
should be noted in this connection that section 1195, G. C., now repealed, while it 
contained complete provisions for the protection of persons whose lands might 
he desired for the new right-of-way, provided no method of awarding damages to 
persons whose rights may be affected by the vacation of the old highway. There 
can be no doubt, however. of the right of the county commissioners, under chapter 
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I of the Cass highway law, to entertain proceedings for the vacation of so much 
of the old highway as is not followed by the new inter-county highway improve
ment, for the reason that such part of the old highway has ceased to be an inter
county highway, and the authority of the county commissioners to vacate roads, 
now extends to all roads other than inter-county highways and main market roads. 

Answering your question specifically, I therefore advise you that under chapter 
I of the Cass highway Jaw, 106 0. L., 574, the commissioners have authority to 
vacate that portion of the old road not followed by the new inter-county highway 
improvement. Such vacation is to be had in the manner prescribed in the chapter 
in question and may, under the provisions of section 19 of the Cass highway law, 
section 6878, G. C., he initiated hy a unanimous vote of the county commissioners 
and without the filing of any petition therefor. 

1289. 

Respectfully, 
EDWARD c. Tt:RXER, 

AttomeJ•-Gelleral. 

OHIO STATE UXIVERSITY-TRUSTEES WITHOUT AUTHORITY TO 
PER::\IIT CITY OF COLUMBUS TO ERECT HOSPITAL ON CAMPUS 
-CONTAGIOUS DISEASES. 

The trustees of the Ohio State [;nh•ersity are not authori:::ed, without further 
legislatio11, to permit the city of Columbus to erect a city hospital 011 the campus 
of such university. 

CoLUMBt:s, 0Hro, February 21, 1916. 

HoN. \V. 0. THOMPSON, President Ohio State U11iversity, Columbus, Ohio. 

DE.\R SrR :-I am in receipt of your letter of February 16th, as follows: 

"The city of Columbus recently voted for bonds to the amount of 
twenty-five thousand dollars for the erection of a hospital for contagious 
diseases. It has been suggested that it would be of mutual advantage to 
the city and to the university if that contagious hospital could be erected 
on the campus either as a part of, or near to, a general hospital proposed 
for the college of medicine. 

"I recognize that there may be legal difficulties from the standpoint of 
both the city and state. I am therefore, requesting from you an opinion 
whether the university trustees would be authorized to enter into an -ar
rangement by which such a hospital could be erected on any portion of the 
land controlled by the university trustees. 

"I should appreciate very much a reply to this question." 

Your specific question is whether the trustees of the Ohio State University 
would be authorized to enter into an arrangement to permit a hospital owned by 
the city to be erected on land controlled by the university trustees. 

The statutes governing the Ohio State University are sections 7942, et seq., of 
the General Code. Under section 7950 the board of trustees is given "general 
supervision of all lands, buildings, and other property belonging to the university," 
and under section 7951 the board of trustees is authorized to receive and hold in 
trust, for the use of the university, "any grant or devise of land," to be applied 
to the general or special use of the university. Under section 7952 it is provided 



.ATTORNEY -GE~TER.AL. 319 

that the title to all the university lands shall be in fee simple in the state. X one 
of these sections, however, authorizes the board of trustees to permit to he built 
upon the university campus a building that is not under the supervision and control 
of the trustees. 

This seems to have been recognized by the state legislature when it enacted 
section 7950-1, G. C., which authorizes the construction of a high school on the 
campus "upon such terms as may be agreed upon by the trustees of the Ohio 
State University and the board of education of the city school district of the city 
of Columbus, Ohio," such high school to be used "as an observation and practice 
sehoul by the college of education of the Ohio State University upon the terms 
and conditions as agreed upon by the said board of trustees and the said board of 
education." Said section further provides that "At no time shall the state of Ohio 
be called upon to assi>t in defraying the expenses of conducting or repairing such 
school." 

I do not undertake to pass upon the proposition as to whether or not the 
city of Columbus, being a charter city, would be authorized to donate a sum of 
money to the university for the purpose of erecting a hospital upon the campus of 
said university. Even if such city were authorized so to do, it is not the intention, 
as I gather from your letter, that said city should donate money for any such 
purpose, but only that the city itself is to erect a building, with the consent of 
the trustees of the Ohio State University, upon the campus of said university, to 
be operated by said city of Columbus. There is at present no authority to do 
this. If it is desirable that the building of such a hospital on the university 
campus be allowed, consent of the legislature will have to be first obtained, as was 
done relative to the high school, as disclosed by section 7950-1, G. C. 

1290. 

Respectfully, 
EDW.\RD c. TL'RXER, 

Attorney-General. 

APROV AL OF RESOLUTIONS FOR ROAD 1:\IPROVDIEXTS IN DARKE, 
RICHLAND AND CHA:\IPAIGN COUNTIES. 

CoLL':!I1BL'S, OHIO, February 21, 1916. 

HoN. CLINTON COWEN, State Highway Commissio11er, Columbus, Ohio. 

DEAR SIR :-I have your communication of February 19. 1916, transmitting to 
me for examination final resolutions relating to the following road improvements: 

"Dark county-Celina-Greenville rd., Pet. No. 844, I. C. H. No. 211. 
"Richland county-:\Iansfield-Galion rd., Pet. No. 1138, I. C. H. No. 202. 
"Champaign county-Urbana-Sidney rd., Pet. No. 1680, I. C. H. Xo. 192." 

I find these resolutions to be in .regular form and am, therefore, returning 
the same with my approval endorsed thereon. 

Respectfully, 
EDWARD c. TL'RXER, 

A ttomey-General. 
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1291. 

1\IUl\'ICIPAL CORPORATIOX-ORDIXAl\'CE WHICH DOES XOT FIX 
LICEXSE FEE DEFIXITELY BL'T LEAVES FIXIXG OF S"CCH FEE 
WiTHI:-.J LL\IITATIOXS TO :\IAYOR, IX\'ALID-COL'XCIL CANXOT 
DELEGATE ITS LEGISLATIVE FUXCTIOl\'-VJLLAGE OF OXFORD, 
OHIO-LICENSE TO EXHIBITORS OF SHOWS AXD PERFOR:\I
AXCES. 

An ordinance of a municipalit:J' which docs 1wt fix a license fee definitely, but 
lea'l!es the fixing of suclz fee, within limitations, to the mayor, is im·alid as a 
delegation by council of a part of its legislative function. 

If an ordinance authori:::es the ma:J'Or to fix a different license fee for persons 
in the same class and condition, it is invalid. 

CoLVMBes, Onro, February 23, 1916. 

HoN. R. M. HuGHES, President Miami University, Oxford, Ohio. 

DEAR Sm :-I am in receipt of your letter of February 3d, which is as follows: 

"I submit herewith a letter from :\Iayor ]. S. Hughes, of Oxford, and 
a copy of the ordinance to which he refers. This ordinance has not been 
enforced during the last ten or fifteen years and probably more. 

"The entertainments given at :\Iiami, for which fees are charged, are 
as follows: Football, baseball, basketball, track and tennis games; con
certs by several musical clubs of students; three plays given by students; 
four or five numbers of a Union Lyceum course, including lectures, plays, 
concerts as may be determined from year to year; and a series of enter
tainments given in .the summer for the summer school students. In none 
of the ahove entertainments is there personal profit. The receipts go to 
the organization giving the entertainment, and are used to meet the expenses 
of the organization. 

"It is a question in my min<! \\ hether such ordinance covers entertain
ments given as above, and also whether the village council has jurisdiction 
over entertainments of any kind given by :\Iiami Univcr,ity in connection 
with her educational work. 

"\Viii you kindly advise me whether this ordinance applies to ::\Iiami 
University?" 

Enclosed with your letter is a letter from Hon.]. S. Hughes, mayor of Oxford, 
to the following effect: 

"Please be advised that there is a village 'ordinance to license exhibi
tions of shows and performances' of every description, except lectures on 
scientific, historical and literary subjects, for which compensation or money 
is charged or demanded, or reward is demanded or received, the amount 
of said license to be fixed by the mayor, ranging from one to thirty 
dollars per day. 

"In the future, when booking entertainments, please take this matter 
up with the advance agent, or others concerned, so that arrangements can 
be made for said license." 

The ordinance referred to by the mayor in his letter is as follows: 
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"ORDIXAXCE. 

"An ordinance to license exhibitors of shows and performances. 

"Section 1.-Be it ordained by the common council of the village of 
Oxford, Ohio, that it shall be unlawful to exhibit in said village, without 
first having secured from the mayor of 'aid village a license therefor, any 
theatrical performance of any kind whatever, any circus, menagerie, pupet 
show, or animal show of any kine! whatever, tumbling, rope or wire walk
ing, balancing, or slight of hand, any paintings or panoramas, or any 
natural or artificial curiosity or deception, lecture or performance of what
ever kind for which compensation or money is charged or demanded, or 
any reward is demanded or received, except lectures on scientific, histori
cal or literary subjects. 

"Section 2.-Evcry person taking out a license to exhibit as provided 
in the first section of this ordinance, shall pay into the village treasury 
therefor a sum fixed by the mayor which shall not be less than one dollar 
($1.00) per day, nor more than thirty dollars ($30.00) per day, and the 
mayor for good cause shown may revoke any license so issued or granted 
by him. For every license so issued the mayor shall receive a fee of fifty 
cents. 

"Section 3.-Any person violating the provisions of the first section of 
this ordinance shall, upon conviction thereof before the mayor of said 
village, be fined in any sum not exceeding fifty" dollars ($50.00) and costs 
of prosecution, and the mayor, upon the conviction of any person for viola
tion of any of the provisions of this ordinance, may make it a part of the 
sentence that the person so convicted shall stand committed to the prison 
of said village until the fine and costs of prosecution assessed against said 
person shall be paid, or secured to be paid, or the party discharged by due 
process of law. 

"Section 4.-Be it further ordained that this ordinance shall take effect 
at the expiration of ten days after publication has been co1npleted as re
quired by law. 

"Passed this fourteenth day of December, A. D., 1875. 

"James A. Kennedy, 
"Clerk of said village. 

"B. B. Davis, 
).Iayor of said village. 

"Oxford, Ohio, December 28, 1875. 

"I hereby certify that the above ordinance was published according to 
law in the Oxford Citizen, dated December 16, A. D. 1875. 

"James A. Kennedy, Clerk." 

There is no doubt that the provision of section 2 of article XII of the con
stitution, to the effect that "laws shall be passed, taxing by a uniform rule, all 
moneys, etc.," does not apply as to licenses, the rule of uniformity of taxation 
applying only to direct taxes. It is likewise no doubt that it is an established rule 
of law that licenses may be required in accordance with classification, and that 
one class may be required to take out a license and another may not, and further, 
that the amount assessed for a license is within the discretion of the legislative 
body, provided that the same is not unreasonable or unjust; but there is a well 
establiohed rule of law that there must be no discrimination between persons of 
the same class. 

11-A.G. 
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Section 3616 of the General Code provides that "all municipal corporations 
shall have the general powers mentioned in this chapter, and council may provide 
by ordinance or resolution for the exercise and enforcement of them." 

In such chapter, among such general powers, is the power under section 3672 
"to license exhibitors of shows or performances of any kind, not prohibited by 
law." 

It was undoubtedly in pursuance of said power, which has been in existence 
for many years, that the ordinance of 1875, quoted above, was passed by the 
village of Oxford. 

In section 1 of the ordinance above referred to it is provided that 

"it shall be unlawful to exhibit in said village, without first having secured 
from the mayor of said village a license therefor, any theatrical perform
ance of any kind whatever, * * * lecture or performance of whatever 
kind for which compensation or money is charged or demanded, or any 
reward is demanded or received, except lectures on scientific, historical or 
literary subjects." 

Section 2 of the ordinance provides that every person taking out a license to 
exhibit shall pay into the village treasury "a sum fixed by the mayor which shall 
not be less than one dollar per day, nor more than thirty dollars per day." 

Council has not undertaken to fix a certain sum for the taking out of licenses 
by the classes above specified, but has delegated that authority, within certain 
limits, to the mayor. , This I do not believe to be a valid exercise of the power 
conferred upon council. 

In the case of Bills v. Goshen, 117 Ind., 221, the court, in the opinion, says: 

"It is further a well settled principle that cities cannot discriminate 
between citizens engaged in the same business; that if they license, they 
must license all alike. See Graffty v. Ru~hville, 107 Ind., 502, 5 West. 
Rep. 858; Benjamin v. Webster, 100 Ind., 15. 

"It is therefore material to the validity of an ordinance that a fixed 
and definite license fee should be named in the ordinance, which all per
sons engaged in like business shall pay." 

In the case of State Center v. Barenstein, 66 Iowa, 249, it was held that an 
ordinance requiring a peddler to pay as a license "not less than one nor more 
than twenty-five dollars for a fixed time, in the discretion of the mayor" was 
void for unreasonableness. This case is not exactly in point, for the reason that 
the court held that the limitation of twenty-five dollars had no significance, because 
the time for which that sum might be charged was left wholly to the mayor, and 
he might fix so short a time as to be equivalent to a refusal to license at all, which 
the court believed was not a proper exercise of the power vested in council to 
regulate and license peddlers, for the reason that it was more in the nature of a 
delegation of their whole power to the mayor. ~evertheless, it seems to me that 
the case does recognize the principle that in order for a licensing ordinance to be 
valid council must therein fix the amount of the fee which is to be charged for the 
taking out of a license. 

In so answering, I am not unmindful of the case of Crawford v. SiC:eman, 89 
0. S., 260, wherein the court held as follows: 

"Under the provisions of section 6364, General Code, in the absence of 
an ordinance of the municipality providing therefor, the clerk or mayor 
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of the municipality may determine a reasonable amount to be paid by an 
itinerant vendor as a local license fee, and the granting of this right to the 
clerk or mayor is a legal exercise of legislative power and not repugnant 
to the constitution." 
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In that case, however, the legislature had provided that in the absence of an 
ordinance fixing the fee, the clerk or mayor shall determine the same. There is 
no such provision in the general powers granted to municipalities in the sections 
hereinbefore referred to. 

The ordinance having undertaken to vest in the mayor the power of deter
mination as to the amount that should be charged, within the limits of not less 
than one dollar per day nor more than thirty dollars per day, it would be possible 
for the mayor to charge one person of a certain class the sum of one dollar and 
another person of identically the same class thirty dollars for a license; or it 
would be possible for the mayor to charge a person of a certain class thirty dollars 
for one day and on the next succeeding day but one dollar, or vice versa. This, 
I believe, to be a discrimination, and, therefore. the ordinance is of no force and 
effect. Respectfully, 

Enw ARD C. TuRNER, 

Attorney-General. 
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1292. 

INTERPRETATION OF SECTIONS 12, 13, 14 and 15, SECTIO~S 5371-4, 5406-
1, 5406-2, 5406-3, G. C., PARRETT-WHITTE:.IORE BILL PROVIDING 
FOR LISTING AND VALUATIOX OF PROPERTY FOR PURPOSES OF 
TAXATION-WHETHER PROPERTY OF CO:\fPANY :\1AY BE COX
SIDERED AS A UNIT-WHETHER PROPERTY PERTAIXIXG TO A 
BUSINESS CARRIED ON IN :MORE THAX ONE POLITICAL SUBDI
VISION UP TO A COUXTY 11AY BE VALUED AS UXIT BY C0:\1-
MISSION-WHETHER BUSIXESS CARRIED ON IN iiiORE THAX 
ONE COUNTY :\lAY BE VALUED BY COiiD1ISSION-CONSTRUC
TION OF WORD "BUSINESS" AS FOUND IX THE LA \V. 

Section 13 of the Parrett-Whittemore law, 106 0. L., 249, does not require or 
authorize the valuation of the property of an incorporated company located in more 
than one county as a "unit" or "going concern," but merely requires the ascertain
ment of the aggregate value of all such property as a whole and by the same assess
ing officer or tribunal. 

Section 12 of the said act does not authorize the application of the so-called 
"unit rule" to the valuation of propert~· pertaining to a business carried on in one 
or more taxing districts or county; but the rule with respect to the ascertainment of 
the value of such property is the same as that respecting the valuation of the prop
erty of incorporated companies. 

When a business is carried on in more than one taxing district of a county, but 
entirely within a single count}', the requirements of the Parrett-Whittemore law zs 
that the value thereof shall be ascertained by a single assessing authority, and when 
ascertained in the aggregate such value shall be apportioned among the different tax
ing districts and assessed therein according to the rules applicable to thi! apportion
ment and assessment of the property of incorporated companies located in more 
than one taxing district of the same county. The county auditor is required by the 
law to make the initial ascertainment and the apportionment and assessment. The 
manner in which he. shall discharge his duties not being specifically provided for by 
law, the tax commission may by general rules a11d regulations prescribe such ma
chinery. There being no explicit prm1ision for the separate return of property per
taining to a business, as such, the tax commission may in the form of return pre
scribed by it provide for such separate listing and return. 

But where a business is carried on in more tlum one county of the state the in
tent of the law is that the tax commission shall make the initial aggregate valuation 
of such property and the apportionment thereof among the counties, and it is the 
power and duty of the commission to provide detailed machilzery for carr}•ing such 
intent into effect, which machinery should follow the outline of the provisions of 
section 13 of the Parrett-Wlzittemore law relative to the valuation, apportionment 
and assessment of the property of incorporated companies. 

The word "business" is used in section 12 of the Parrett-Whittemore law in its 
popular or restricted sense, mzd means and contemplates all occupations which deal 
with property in a commercial WaJ, but the operations of which with respect to such 
property commence after it is severed from the realty. Accordingly, professions 
and other occupations which render services rather than deal with property are not 
"businesses," nor is the occupation of "farming," "mining" or "market gardening" 
a "business." The occupations of florists and nurserymen, however, in so far as 
they deal with personal property, as such, azzd to the extent that such dealings can 
be separated from the mere wltivation of the soil and the sale of the Products there
of, are to be regarded as "businesses." 
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CoLt.:MBUS, 0Hro, February 23, 1916. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-In your letter of January lOth, receipt whereof is acknowledged, 

you request my opinion upon the following questions involving the interpretation of 
sections 12, 13, 14 and 15 of the act of :\lay, 1915, known as the Parrett-\Vhittemore 
bill: 

"1st. In determining the value of the property of an incorporated 
company as required by section 13, may the commission consider the prop
erty of the company as a unit without dividing it into the separat<> item< 
which are required to be listed under the provisions of section 5376 of the 
General Code? In the case of the Champion Coated Paper Company de
cided by the supreme court under the law as it existed prior to the passage 
of the Parrett-\\'hittemore bill, and with which you are familiar, it was held 
that the taxing authorities were without power to value the propert:; of all 
incorporated company as a unit. The commission now desires to know 
whether the enactment of the Parrett-\Vhittemore bill confers that power 
upon it, as to such companies as have property in more than one county 
in the state. 

''2nd. J\1ay the property pertaining to a business carried on in more 
than one township, city, village or county in the state by a person. firm, 
partnership, association or unincorporated company be valued as a unit by 
the commission? 

"3rd. Is the property of a person, firm, partnership, association or 
unincorporated company pertaining to a business carried on in more than 
one township, city or village in the same county in this state required to be 
valued by the tax commission, or is the tax commission only required to 
value the property of such person, firm, partnership, association or unincor
porated company if the business is carried on in more than one county in 
this state? , 

"In connection with this question the commi~o;ion calls attention to the 
fact that there appears to be no provision in sections 13, 14 and IS of the 
act for the tax commission to apportion the property of an incorporated 
compauy to taxing districts, neither is there any provision for the tax com
mission to value the property of an incorporated company unless it has 
property in more than one county. It also desires to call attention to the 
fact that it would be exceedingly difficult for the commission to determine 
the persons, firms,· partnerships, as;ociations or unincorporated compauies 
which have property pertaining to a busine,s in more than one township, 
city or village in the same county. 

"4th. The commission desires an interpretation of th<> word 'busi
ness,' as used in section 12 of the act. It would seem desirable that if this 
section of the law is to he enforced, that there should he a uniform inter
pretation of this word; for example, a farmer might under certain cir
cumstances be considered to be conducting a 'business' and his farm might 
he located in more than one township in the same county, or even i!1 more 
than one county in the state. Is the word 'business' to be confined to per
sons or partnerships engaged in commercial and manufacturing line'i or is 
it to extend to such business as that of a florist, gardener or nurseryman? 
In short, the commission desires to advi.,e local taxing officials <h to ju,t 
what kinds of busine;-ses arc included within this krm, and make prepara
tions to have returns made to the commission fer the purpose of tixing the 
value of property." 



326 OPINIONS 

In answering your first question I find it necessary to quote but one of the sec
tions to which you refer, namely, section 13-section 5406-1, G. C. (106 0. L. 
249). This section provides as follows: 

"Section 13. If the property of an incorporated company is situated 
in more than one county, return shall be made to the county auditor of 
the county wherein the principal place of business of the company is located, 
or if the company has no principal place of business in this state, to the 
county auditor of any county wherein it transacts business or its property 
is situated. The county auditor to whom return is made shall certify the 
fact, together with the return and all information in his possession relating 
thereto, to the tax commission of Ohio, which shall ascertain and determine 
the aggregate value of the entire property of the company requireci. to be 
listed in this state, and, from the aggregate sum so found, make the deduc
tions provided in section fifty-four hundred and live of the General Code. 
The commission shall apportion the value of the property of such company, 
after making such deductions, among such counties in proportion to the 
value of the property located in each, and certify its findings to the county 
auditors, who shall severally apportion the amount certified to their respec
tive counties, to the cities, villages, townships and other taxing districts, 
therein, in the manner prescribed in section 5405 of the General Code." 

The two italicized words in the above quoted section are inconsistent, if 
full force is to be given to each of them. The word "entire" as modifying the word 
"property" as the subject of valuation has, in certain contexts, been given the effect 
of requiring property devoted to a given business purpose and, though physically 
consisting of separate articles, being organically a unit of ownership and use, to be 
valued as a unit. In other words, the word "entire" in an appropriate context has 
been regarded as the keynote of the expression of a legislative intention to impose 
the rule of valuation of property as a unit and a going concern. This was the 
case with the so-called ''Xichols law" applicable to the assessment of the property of 
express companies. In State ex rei. v. Jones, Auditor, 51 0. S. 492, at page 510, 
will be found evidence, in the language of Dickman, ]., of the significance attached 
by the supreme court of Ohio to the uoe of the word "entire" in that law. 

In a word, it is natural to suppose that when a value is to be placed upon the 
"entire" property of a single owner, the inference is that the property is to be valued 
as an "entirety," particularly where it is all devoted to a common business purpose. 

The word "aggregate," on the other hand has an opposite significance. An 
aggregate value is a figure which is made up by adding together separate and dis
tinct primary values. Hence, it follows that the phrase "the aggregate value of 
the entire property" is meaningless if full force be given to both the adjectives. A 
group of different things cannot, in strict logic, be considered as an aggregation 
and as an entirety at the same time. 

I think that the interpretation of section 13 of the Parrett-Whittemore law is 
made clear by the fact that it is merely supplementary to sections 5404 et seq. of the 
General Code, which said sections in a part of their application at least are left 
unaffected by the Parrett-Whittemore law. 

Section 5405 of this group provides as follows: 

"Return shall be made to the several auditors of the respective counties 
where such property is situated, together with a statement of the amount 
thereof which is situated in each township, village, city, or taxing district 
therein. Upon receiving such returns, the auditor shall ascertain and de-
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!ermine the value of the property of such companies, and deduct from the 
ag-gregate sum <o found of each, the value as assessed for taxation of any 
real estate included in tlw return. The value of the property of each of 
such companies, after w deducting the value of all the real estate included 
in the return, 'hall be apportioned by the auditor to such cities, villages, 
townships, or taxing districts. pro rata, in proportion to the value of the 
real estate and fixed property included in the return, in each of such cities, 
villages, townships or taxing districts. * * *" 
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\Yhile it must be conceded that this section is modified by section 13, in so far 
as its application to the field common to both sections is concerne<l, yet it must also 
be conceded that section 5405 is not modified in its application where not incon
sistent with section 13 of the Parrett-\Yhittemure law. The two sections are in
consistent only when the condition described in the first clause of section 13 exists, 
viz.: "If the property of an incorporated company is situated in more than one 
county." So that if the property of an incorporated company is situated wholly 
within one county of the state, section 5405 applies to that situation just as if section 
13 of the Parrett-\Vhittemore law were not in existence. 

As your letter states, section 5405 has received judicial interpretation, and your 
statement of the decision of the court is sufficiently accurate far the purposes of 
this opinion. 

There is but one difference between section 5405 and section 13 of the Parrett
\\"hittemore law, viz. : that which arises out of the use of the word "entire" in 
section 13. If the word "entire" had been in section 5405 the judicial interpretation 
of that section might have been different; for then the statute in words would have 
been quite similar to the Xichols law interpreted in State v. Jones, supra. As a 
matter of fact it may be observed in passing, however, that section 5405 should 
never have received such an interpretation, the employment of the unit rule being 
negatived by the very fact that it required return to be made to rlifferent county 
auditors. 

It is probably true that had what is section 5405 of the General Code and what 
is section 13 of the Parrctt-\Vhittcmore law Leen passed at the same time, as parts 
of a single act of legislation, what is section 13 might have been used to construe 
what is section 5405 and a result different from that arrived at in the ca<e referred 
to by you might have been reached. 

Such questions afforrl an interesting ground of speculation, but they are put out 
of the main question which you ask because of the fact that section 5405 received a 
well-settled judicial interpretation before section 13 was enacted, and because, too, 
section 13 was oLviously designed as a supplement to section 5405. 

Under all the circumstances, I think that the word "entire" as userl in section 
13 of the Parrett-\\.hittemore law cannot be given the significance which was at
tached to that word as it was found in the :-\ichols law. As used in section 13 it 
can mean nothing more than that when the property of a corporation is located in 
more than one county the tax commission shall assess the whole property. It is 
used as meaning "all" rather than as meanin~ "as an entirety." 

Any other result would !earl to the conclusion that if the property of a cor
poration is located entirely within one county it is, on the authority of the case re
ferred to hy you, to be valued rlistributively like the property of an individual, 
whereas, if it is locaterl in more than one county it is t'l be valued as a unit and 
going concern. Such a result would he palpahly uncnmtitutional hecan'e it would 
prO\'ide two essentially different methods of valuation for property of the same 
class. This is because it would have to be concerled that the mere location of prop
erty belonging to a corporation in more than one county does not give it a character 
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different from what it would have if it were located wholly within one county. 
Classification would, therefore, be arbitrary and would constitute a violation of the 
uniform rule enjoined by article XII, section 2 of the constitution. 

Aside from the constitutional question which is thus presented, I think that as 
a matter of interpretation merely section 13 of the Parrett-\Vhittemore law must 
be regarded as simply an effort on the part of the general assembly to provide the 
administrative machinery for doing in the state at large what has always been done 
in the county under section 5405 ; that is, giving to one assessing officer or tribunal 
the power to assess all the property of a given corporation, instead of having the 
property subject to assessment by different officers and tribunals. 

For all the foregoing reasons, then, I answer your first question in the negative. 

The answer to this question dictates the answer to your second question. 

Section 12 of the Parrett-\Vhittemore law provides as follows: 

"Property pertaining to a business carried on by a person, firm, partner
ship, association or unincorporated company shall be listed in the township, 
city or village in which such business is carried on. Provided, however, 
that if such business is carried on in more than one township, city, village 
or county in this state, the value thereof shall be ascertained and appor
tioned to and assessed in the several townships, cities, villages or counties 
in which such business is carried on, in the manner provided for the as
sessment of the property of incorporated companies by sections 13, 14 and 
15 of this act." 

Inasmuch as it has been determined that section 13 does not authorize unit val
uation as to corporations, it necessarily follows that business property, the value of 
which is to be "ascertained and apportioned" in the manner described in section 12 
cannot be so valued. 

I might add that investigation shows that sections 12 to 15, inclusive, of the 
Parrett-\Vhittemore law are copied almost verbatim from a proposed bill consti
tuting the "Recommendations of the tax commission of Ohio to the governor and 
general assembly," made on February 20, 1913 (see sections 5371-5 and 5405-2 and 

5405-3 as embodied in said recommendations). That bill, however, contained a sec
tion which is not found in the Parrett-\Vhittemore law nor elsewhere in j:he enacted 
laws of this state. The language of the proposed section is as follows: 

"Section 5387-1. The provisions of sections 5381 and 5387, inclusive, of 
the General Code shall not be so construed as to prohibit the listing and val
uation of a mercantile, manufacturing or other plant or any business of any 
kind as a unit; but every such plant or business shall be listed and valued as 
a unit or going concern." 

This proposed legislation, which was, of course, never adopted, is not cited for 
the purpose of interpreting the legislation which was actually adopted (which would, 
of course, not be permissible), but for the purpose of showing what sort of a pro
vision would be necessary in order to bring about the result suggested by your 
first two questions, the other statutes of the state remaining as they are. 

For the foregoing reasons, your second que~tion is answered in the negative. 

In answering your third question regard must first be had to the provisions of 
section 12 of the Parrett-\Vhittemore law, to which you refer and which I have 
quoted. 
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The first sentence of this section lays down a rule of situs similar and supple
mentary to the rules laid down in section 5371 of the General Code and in sections 
9, 10 and 11 of the act. '\"hile the word "personal" is not used in this sentence, 
nor is the word "property" followed as it is in sections 9 and 11, which may be re
garded as in pari materia, by the words "moneys, credits. im·estments in bonds, 
stocks, joint stock companies or otherwise," yet I think it is apparent that the single 
word which is used in section 12 does not contemplate real estate, for the situs of 
real estate is fixed. It can be located nowhere excepting where it is. It will not be 
presumed that the general assembly intended an impossible result. The provision 
being one for the fixing of situs, it must be conclusively presumed, I think, to be 
limited in its application to movable property-property the situs of which is not 
fixed by its very nature. 

For example, if an individual should own a factory in one township of a county 
and should lease a warehouse in another township in the same county, carrying on 
the business of manufacturing at one place and the business of selling at the other, 
but both being in the very nature of things men!ly different parts of the same single 
business, the rules of this section could not, I think, be so .:pplied as to assign any 
of the value of the real property on which the factory is situated to the township 
where the selling business is carried on. 

Again, this provision is an embodiment of the principle of business situs which 
has come to be generally recognized by the courts, but the principle as so recognized 
applies only to personal or movable property-never to real estate. 

I reach the conclusion, therefore, that so far as the first sentence of section 12 
is concerned movable property is alone contemplated and real estate is not included. 

Now the second sentence of the section, on which your question arises, is to be 
interpreted in the light of the manifest application of the lirst sentence, for the only 
word therein referring to or defining the property to which it applies is the word 
"thereof," which is, of course, purely relative and necessarily refers to the word 
"property" with its qualifications as used in the first sentence. Inasmuch, therefore, 
as the word "property" contemplates movable property oniy. the second sentence of 
section 12 applies uuly to movable property. Paraphrased, then, the second sentence 
provides that if a business is carried on in more than one township, city, village or 
county within this state the value of the movable property pertaining thereto shall 
be ascertained, apportioned and assessed in the several townships, cities, villages or 
counties in which the business is carried on, as provided in the other sections therein 
referred to. 

This conclusion is strengthened by consideration of the fact that the sections 
referred to' in the second sentence of section 12 are sections 13, 14 and IS of the 
Parrett-\Yhittemore law. Section 5404 of the General Code is not referred to 
therein. This point has already been mentioned. Xow section 5404 of the Gen
eral Code, which applies, of course, to corporations only, is the only section re
quiring the inclusion of any real estate in the return. Section 13, to be sure, re
quires the county auditor to deduct from an aggregate sum which he is to tinu in 
accordance with section 5405 of the General Code, and the u~ductions referred to 
in section 5405 of the General Code are to be made for anrl on account of the real 
estate included in the return of the corporation. But in view of the fact that no 
real estate is required to he listed by section 12, the conclusion is irre>istiblc that 
this part of section 13 relati\·e to deductions does not apply to business property, 
as such. 

Looking at the second sentence of section 12 from another point of Yicw, it is 
apparent that what is to be done with hu>iness property in accordance with its 
provisions consists of the following three steps: 

(1) The ascertainment of value. 
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(2) The apportionment. 
(3) The assessment. 

OPINIONS 

All these things are to be done "in the manner provided. for the assessment of 
the property of incorporated companies by sections 13, 14 and 15 of this act." 

Taking these up in their order, the question arises as lo what is the manner in 
which the value of movable property is to be ascertained under sections 13, 14 and 15. 

The first sentence of section 13, which has been previously quoted, does not 
bear upon the ascertainment of value. It relates to the making of a return. The 
ascertainment of value is a separate step in the assessment of property which fol
lows the listing and the making of the return. ::\Ioreover, this sentence of section 
13 cannot at least apply to all the situations contemplated by the !>ccond sentence of 
section 12, because according to its own terms it is only applicable "if the property 
of an incorporated company is situated in more than one county." That is, it is not 
intended that return should be made "to the county auditor of the county wherein 
the principal place of business of the company is located, or * ') * to the 
county auditor of any county wherein it transacts business or its property is sit
uated," if all of the business to which the property pertains is carried on in one 
county. 

For these two reasons, then: 

"First. Because the second sentence of section 12 does not require 
that business property shall be returned in the manner provided by sec
tions 13, 14 and 15 of the act, but is limited in its application to the ascer
tainment of value, the apportionment and the assessment as therein pro
vided for; and 

"Second. Because the ftrst sentence of section 13 manifestly does not 
apply in case property to be returner! is situated wholly within one county;" 

am of the opinion that the first sentence of section 13 is not adopted by reference 
in the second sentence of section 12, and that "the manner provided for the as
sessment of the property of incorporated companies by sectiocs 13, 14 and 15 of this 
act" does not include the making of the initial return provided for in section 13. 

This conclusion makes it plain that the first part of the next sentence of sec
tion 13, viz. : 

"The county auditor to whom return is made shall certify the fact, 
together with the return and all information in his possession relating 
thereto, to the tax commission of Ohio," 

does not apply to business property, as such, for this part uf the sentence still deals 
with the machinery of the return or listing; it has nothing to do with the manner 
of ascertaining the value. 

\Ve come now to the provision of section 13 which docs bear upon the ascertain
ment of value. It is as follows: 

"The tax commission of Ohio * * ';. shall asc;:rtain and determine 
the aggregate value of the entire property of a company required to be 
listed in this state. * * *" 

I have omitted from the second sentence of section 13 the reference to the mak
ing of the deductions provided in section 5405, G. C., for a reason already dis
closed. \Ve have, then, the provision that the tax commission shall ascertain and 
determine the aggregate value of the entire property, as that provision is inter-
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preted in answering your first question. It is possible to separate this legislative idea 
into two subordinate ideas, viz.: 

"(1) The property of the class the legislature had in mind shall be 
considered together and valued as a whole-though r.ot as a unit. 

"(2) The tax commission of Ohio shall make the ascertainment and 
determination." 

Are both of these subordinate ideas included in the idea of "manner" within 
the contemplation of section 12? I think the answer to this question is in the neg
ati 1·e. The manner in which a thing shall be done and the person, officer or tribu
nal hy whom or by which it shall ],p done ar<' two 'Cp~rate and distinct -;ubjects of 
legislation. For example, section 71 of the Parrett-\\'hittemore law dirl'cts the tax 
commission from time to time to prescribe such rules and regulations. orders and 
instructions not inconsistent with any provision of law "as it may deem necessary 
respecting the manner of the exercise of the powers and discharge of the dutie:; 
of any and all officers relating to the assessment of property. * *" Clearly here 
the authority of the commission >tops short of impu,ing suhstanti1·e cluties upon 
officers. This provision presumes that a duty is imposed upon an officer by the law 
itself and not hy the order of the commission, and gives to the commission the 
authority to regulate the manner of the discharge of that duty. The word "man
ner" is, therefore, used in section 71 of the law in such a way as not to include 
the designation of the person or officer who shall discharge a given duty. I think 
it must likewise be used in this way in section 12. 

I am, therefore, of the opinion that the phrase "the value thereof shall be 
ascertained * * * in the manner provided for the assessment of the property 
of incorporated companies by sections 13, 14 and 15 of this act," if business is car
ried on in more than one towmhip, city, village or. county in this state, means that 
in such case the value of the property pertaining thereto shall be ascertained as an 
aggregate and the whole property pertaining to such business shall be considered 
together, though not as a unit ;mel going c-onc-Prn. 

How, then, do sections 13, 14 and 15 of the act provide for the manner of the 
apportionment of the value so ascertained? This question requires consideration of 
the next provision of section 13, which is as follows: 

"The commission shall apportion the value of the property of such 
company, * * * among 'uch counties in proportion to the value of the 
property located in each, and certify its findings to the county auditors, 
who shall severally apportion the amount certified to their respective coun
ties, to the citie~. villages, townships and other taxing districts therein, in 
the manner prescribed in section 5405 of the General Code." 

Here, again, are two ideas: 

"(1) The idea involving the identity of the officer who shall make the 
apportionment; and 

"(2) The idea of the manner of making the apportionment." 

Indeed, the word "manner" is itself used in section 13 as applicable to the 
method of apportionment within the county. 

For reasons similar to those above stated in discussing the manner of ascertain
ment of value. I reach the conclusion that all that ;;ection 12 provides ior is that 
in case business is carried on in more than one county, and the aggregate value of 
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the entire property pertaining thereto is once ascertained, that value shall be dis
tributed among the counties "in proportion to the value of the property located in 
each," and after such distribution is made, or in the event that the business is car
ried on wholly within one county, the apportionment within the county shall be 
further carried out "in the manner prescribed in section 5405 of the General Code." 

How, then, is it provided by the sections named that property shall be "as
sessed?" This, it seems to me, is provided for by section 15 of the act, which pro
vides as follows : 

"Section 15. In determining the location of property for the purpose 
of the two preceding sections, all moneys and credits used in or appertain
ing especially to a separate business transacted by an incorporated com
pany at a particular place shall be deemed to be located at such place where 
the business is transacted, and moneys and credits not used in or apper
taining especially to such separate business transacted at any particular 
place shall be deemed to be located at the principal place of business of such 
company." 

This section, it will be observed, as applied to business property, as such, is 
merely an amplification of the rule embodied in the first sentence of section 12, 
which rule has already been discussed. 

These conclusions, it must be admitted, leave the law in an imperfect condi
tion, for as I have interpreted sections 12, 13, 14 and 15 they lack any provision as 
to making returns or listing property ~f the character under consideration, and they 
also lack any provision as to what officer or tribunal shall perform the several pro
cesses which the law attempts to require. 

So far as the county is concerned, however, this difficulty is obviated by the 
second sentence of section 2 of the Parrett-Whittemore law, which provides as 
follows: 

"County auditors shall, under the direction and supervtston of the tax 
commission of Ohio, be the chief supervising, assessing officers of their 
respective counties, and, with the local assessors selected in the manner 
provided in this act, shall list and value real and personal property for tax
ation, within and for their respective counties, except as may be otherwise 
provided by law." 

Having just concluded that it is not "otherwise provided by law" with respect 
to the listing and valuation of business property located wholly within the county, 
I now conclude that the duty to list and value such property, where the business 
is carried on in more than one township or taxing district of the county, devolves 
by virtue of this provision upon the county auditor. The duty thus devolving upon 
the auditor and the machinery whereby the duty may be discharged being perhaps 
imperfect, the tax commission of Ohio may, under section 71 above referred to, 
prescribe such general and uniform rules and regulations as it may see fit "respect
ing the manner of the discharge of the duty." That is to say, it being the duty of 
the county auditor under section 2 to list and value all property within his county, 
the listing and valuation whereof is not otherwise provided for by law, and the 
listing and valuation of business property, where the business is wholly carried on 
within one county but in more than one taxing district thereof, not being provided 
for by law, it necessarily follows that the county auditor must list and value such 
property; and there being a lack of specific machinery for the listing and valuation 
of. such property, and such machinery being a mere matter of administration rather 



ATTORNEY -GENERAL. 333 

than a matter of substantive law, the tax commission of Ohio, under the section 
above quoted, may provide such machinery. 

Other machinery is also lacking here. That is to say, there is no specific pro
vision in section 12 requiring the separate listing of business property, so that the 
returns of such property ca11 be separated from other property of the same tax
payer. This defect, however, is cured, in my opinion, by section 73 of the law, 
which provides as follows;. 

' "The tax commtssiOn of Ohio may require, in the forms for listing 
property, prescribed by it, the separate listing of such items of personal 
property, moneys, credits, investments in bonds, stocks, joint stock com
panies or otherwise, subject to taxation and the furnishing of such in
formation respecting the property owned or controlled by the person, or 
incorporated company required to list, as it deems necessary to secure ac
curate, full and honest returns and values for taxation. The commission 
may in such forms, require the person, or incorporated company listing 
property for taxation, to affix to each and every item prescribed by it there
in the true value in money of the property listed thereunder, and may re
quire such statement of total values as it may deem proper to be made." 

\Vhile this section applies only to movable property, yet it is in this respect 
equally as broad as section 12, which, as I have held, applies solely to that kind of 
property. Section 73, therefore, authorizes the tax commission to prescribe appro
priate forms of returns for the separate listing of business property. 

The question remains as to the identity of the officer or tribunal who shall 
value the property pertaining to the business carried on in more than one county. 
I have no doubt that it was the intention of the general assembly to devolve this 
duty upon the tax commission, yet nowhere is it expressly so devolved. The word 
"manner" as used in section 12 cannot, for rea,ons which have been suggested, be 
given this force unless force be given to the conditional clause introducing section 
13 of the act, viz. : "If the property of an incorporated company is situated in 
more than one county," and it be held that the word "manner" as used in section 
12 does include the making of returns and the selection of the officer who shall 
assess and apportion. 

This method of reasoning, while somewhat inconsistent with the reasoning pre
viously employed, would not affect the conclusion previously reached, and would 
open the way to hold that section 13, but for the provision therein respecting de
ductions, has perfect application in all of its terms to the assessment of business 
property where the business is carried on in more than one county. 

The same result, however, may be reached, I think, in another way. It is clear 
that the county auditor cannot assess property pertaining to a business carried on 
in more than one county under section 2, because the power therein is limited to 
assessments "within and for their respective counties;" whereas, the assessment 
which sections 12 and 13 et seq. primarily require must be made with respect to 
property which is not wholly "within" any one given county, and the initial process 
in the assessment, viz.: the ascertainment of the aggregate value of the whole 
property is not made "for" any one county. 

The tax commission does not have express power under section 2 of the act 
to make such an assessment. That section provides in part as follows: 

"In addition to all other powers and duties vested in or imposed upon 
it by law, the tax commission of Ohio shall direct and supenise the assess
ment for taxation of all real and personal property in the state. * * *" 
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This sentence gives to the tax comm1ss1on the power of direction and super
vision, but not the power to make an assessment itself; yet the law primarily re
quires that the assessment shall be made, and shall be made in the first imtance 
without reference to county lines. \Vhile the act is in some confusion on this point, 
I am of the opinion that the manifest intention of the legislature is thc,t tbe tax 
commission shall assess the property pertaining to a business carried <1n in more 
than one county, and shall make the apportionment among counties. 

I, therefore, conclude, in answer to your third question, that the listing and 
valuation of property pertaining to a business carried on in more than one taxing 
district, but Vl:holly within one county, is to be made by the county auditor, and 
that the tax co'mmission of Ohio has power to prescribe blank forms for the sep
arate listing of such business property and rules and regulations governing the 
manner of the discharge by the county auditor of the duty thus imposed· upon him. 
such rules and regulations not being afforded by the express provisions of the 
statutes themselves. 

I am also of the opinion that it is the duty of the county auditor to make all 
apportionments of value of property pertaining to a business within his county 
among the proper taxing districts therein, whether he determines the aggregate 
value in the first instance, as is the case where business is carried on wholly within 
one county, or receives from the tax commission, as hereinafter stated, the values 
apportioned to the county as a whole, in the event that the business is earned on in 
more than one county. 

I am also of the opinion that it is the duty of the tax commission undf'r the 
law to list and value the property pertaining to a business carried on in more thar: 
one county of the state, and to apportion the aggregate value so ascertained among 
the counties of the state in which the business is carried on; and that while tile law 
is far from clear on this point, the return in such case should be made in such 
manner and upon such blank forms as are prescribed by the tax commission of 
Ohio by rules and regulations, which should, however, provide that the initial re
turn should be made to the auditor of the county wherein the principal place of 
business is located, if such principal place of business is located within this state, 
and, if not, then to the auditor of any county in which business is transacted, con
sistently with the first sentence of section 13 of the Parrett-Whittemore law. There 
is doubt, as hereinbefore suggested, as to whether or not this sentence has perfect 
application to the question at hand, and for that reason I recommend that the com
mission formally adopt rules on the subject. But because it seems to have been the 
legislative intention that the machinery should be of the kind just described, I am 
also of the opinion that the commission's rules and regulations should follow the 
statute. 

Generally as bearing upon the third question, I am of the opinion that the 
property pertaining to a business to which the special rules of section 12 of the 
Parrett-Whittemore law apply embraces only movable property, i. e., tangible per
sonal property, moneys, credits, investments in bqnds, stocks, joint stock com
panies or otherwise, pertaining to a business, and that such property does not in
clude real estate. 

Your fourth question requires an interpretation of the word "business" as used 
throughout the section which has been quoted, as well as the other sections such 
as section 10 of the law. While in its most primary and accurate meaning this 
term means simply occupation-that which as a customary and habitual pursu!t oc
cupies the time and attention of a person, ordinarily as a means of livelihood or 
gain, but not necessarily so. (See Beickler v. Guenther, 96 N. W. 895 [Iowa]; 
Snow v. Sheldon, 126 Mass. 332; Earle v. Commonwealth, 180 Mass. 5i9); ancl 
while in the statutes of this state applicable to taxation the term "business" is 
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sometimes used in a connection from which it is obvious that but for qualifications 
in the context it might have this broad meaning (see section 5407, applicable to 

• banks; section 5416, applicable to public utilities; and sections 5432 et seq. applicable 
to insurance companies) ; yet in ordinary speech the word "business" is most often 
used to distinguish a certain very general class of occupations from other classes 
which are characterized, for example, as "professions" and from other occupations 
such as "farming" and "mining." \\" e speak of "business men" and "professwnal 
men" as belonging to distinct classes. 

I cannot escape the impression that the legislature used the word "business" in 
section 12 of the Parrett-\\'hittemore law rather in its restricted and popular sense 
than in its broader and perhaps technically more accurate meaning. This impression 
comes to me first from the language of section 12 itself, whert:in there b at least 
an implied qualification or narrowing of the term in the context, which in fnll is: 

"A business carried on by a person, firm, partnership, association cr 
unincorporated company." 

The legislature certainly had in mind some limitation of the principal term here 
or else it would have used no qualifying language whatever. The character and 
extent of the qualification, however, is not, it must be admitted, apparent from 
section 12 itself; nor are there any other sections of the Parrctt-\Vhittemore law 
in which the term is used which indicate with any certainty what the limitation is. 
I refer to sections 10 and 15, both of which give the notion of a limitation just as 
section 12 does, but which in themselves do not indicate with any certainty the 
character and extent thereof. 

However, I think it is obvious that the most natural place in which to search 
for a definition of the idea which seems to be implicit in section 12 is in some 
statutes in pari materia. 

Proceeding a step further away from the immediate context, and going now to 
the unrepealed provisions of the General Code on the subject of the taxation of 
property, which unrepealed sections are clearly in pari materia with the sections 
under consideration, the following uses of the term are found: 

"Sec. 5382. • \\hen a person is required by this chapter to make out and 
deliver t~ the assessor a statement of his other personal property, he shall 
state the value of such property appertaining to his business as a merchant. 

"'Sec. 5385. A person who purchases, receives or holds personal prop
erty * * * for the purpose of adding to the value thereof by manu
facturing * * * is a manufacturer, and when he is required to make 
and deliver to the assessor a statement of the amount of his other personal 
property * * * he shall include therein the average value * * * of 
all articles * * * held for the purpose of being used * * * in man
ufacturing * * * and of all articles which were at any time by him 
manufactured * * * which. from time to time, he has had on hand 
during the year * * * if he has been engaged in such manufacturing 
busiucss so long. * * * 

"Sec. 5386. Such average value shall be ascertained by taking the 
value of all property subject to be listed * * * owned by such manu
facturer, on the last business day of each month the manufacturer was en
gaged in business during the year, adding such monthly values together and 
dividing the result by the number of months the manufacturer was en
gaged in such busiuess during the year. * * * 

"Sec. 5387. When a person commences business as a merchant or 
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manufacturer after the day preceding the second ).Ionday of April in any 
year, * * * such person shall report to the auditor of the county the 
probable average value of the personal property by him intended to be em
ployed in such business until the day preceding the second ~Ionday of 
April thereafter." 

In connection with these sections, section 5371, G. C., to which sections 10 et 
seq. of the Parrett-\Vhittemore law are to be regarded as supplementary and of 
which they are in a measure amendatory, provides in part as follows: 

":Merchants' and manufacturers' stock. and personal property upon 
farms shall be listed in the township, city or village in which it is sit
uated." 

I think it may be argued that merchants and manufacturers are the only per
sons, excepting pawn brokers, to be regarded as engaged in business within the 
meaning of section 12 of the Parrett-Whittemore law. It is clear that the word 
"business" is not used to designate any occupation other than that of a merchant or 
manufacturer in the general property tax provision of the General Code as we find 
it prior to the adoption of the Parrett-Whittemore law. 

These kinds of business were the only kinds as to which peculiar rules existed 
prior to the adoption of the Parrett-vVhittemore law. The object of the first sen
tence of section 12 of the Parrett-\Vhittemore law is merely declaratory of the 
above quoted sentence of section 5371, G. C., in so far as merchants' and manu
facturers' stock is concerned. So that when it is provided that property pertaining 
to a business shall be listed in the township in which the business is carried on, it 
means merely that property pertaining to the business of a merchant or manufac
turer shall be so listed. 

It is no answer to this suggestion to point out that the sentence in section 5371, 
G. C., in which reference is made to merchants' and manufacturers' stock also re
fers to personal property on farms. So that if section 12 is to be regarded in the 
broad sense as merely declaratory of the rule of section 5371, G. C., it should ex
tend also to "farming" as a business, because that occupation is also, by inference, 
mentioned in section 5371. "'hile merchants' and manufacturers' stock and per
sonal property on farms are mentioned together in section 5371, it does not follow 
that all three occupations or classes of qccupations thus denoted constitute "busi
nesses." The other sections above quoted show that the occupation of a merchant 
and that of a manufacturer do constitute "businesses." 

On the whole I think the best general definition which can be given to the term 
"business" as used in section 12 of the Parrett-\Vhittemore law might be phrased as 
follows: 

"A 'business,' within the meaning of section 12 of the Parrett-\Vhitte
more law, is any occupation which deals with property in a commercial 
way, "i. e., with the object of selling or otherwise dealing with the same for 
gain, but the operations of which with respect to that property commence 
after it is severed from the realty." 

This definition excludes "farming" and all related occupations, such as that of 
a truck gardener, on the one hand, and all occupations which do not deal with 
property as such and the activities of which constitute the rendition of services, 
such as professions, on the other hand. It must be observed that the term as I 
have defined it is broad enough to include occupations other than those which are 
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technically merchandising or manufacturing, as the other taxation statutes define 
those terms; but upon reflection I am contented to let the definition rest as I have 
framed it. Thus, under some circumstances pointed out in a recent opinion to the 
commission, a broker selling on commission would not be a ··merchant" within the 
meaning of sections 5381, 5382 and 5383, G. C., but he would be engaged in a 
"business" within the meaning of section 12 of the Parrett-\\"hittemore law as I 
have defined that term. 

As to the specified cases of nurserymen and florists, it seems to me that in so 
far as that portion of the activities of either of these classes of persons which deal 
with personal property, as such, can be separated and di~tingui>hed, they are to be 
regarded as "businesses" and the property pertaining to such separate and distin
guishable activities is to he asse~~eu in the manner heretofore dscribed. (See on 
this point the case of :\Iiller v. :\liller, 15 X. P. (n. s.) 33, and the comments of my 
predecessor thereon in his opinion to the commissioner unuer uate of September 4, 
1914-annual report of the attorney-general for that year, volume 2, page 1180). 

Respectfully, 
EDW.\RD c. Tt:RXER, 

A ttonzey-Gcneral. 

1293. 

APPROVAL OF TRAXSCRIPT OF BOND ISSUE, MO~ROE TOW~SHIP 
RURAL SCHOOL DISTRICT, :\IADISON COUXTY, OHIO. 

CaLUMBGS, OHIO, February 25, 1916. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GEXTLEMEN :-

';RE :-Bonds of :\Ionroe township rural school district, :\Iadison 
county. Ohio, in the sum of $40,000.00, bearing interest at five per cent. per 
annum, paya!Jie semi-annually, being eighty bonds of $500.00 each, falling 
due between :\larch 1, 1917, and September 1, 1936, inclusive." 

I have examined the transcript of the proceedings of the board of education of 
:Monroe township rural school district of :\Iadison county, Ohio, relative to the is
suance of the above described bonds, also the bond and coupon form attached 
thereto, and I find the same regular and in conformity with the provisions of the 
General Code of Ohio. 

I am, therefore, of the opinion that said bonds, drawn in accordance with the 
form prestnted, when properly executed and delivered, will constitute valid and 
binding obligations of said :\Ionroe township rural school district of :\Iadison 
county, Ohio. 

Respectfully, 
Eow ARD C. Tt:RXER, 

Attomcy-Gmeral. 
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1294. 

BOARD OF EDUCATIO::-J-N'OT LEGAL WHEN UXDER COXTRAq 
WITH PARE::\TS TO TRAXSPORT CHILDREX TO SCHOOL, TO PAY 
SC'CH PAREXTS FOR SC'CH TRAXSPORTATIOX WHEX SA).IE IS 
NOT FURNISHED BY THE11. 

It is not legal for a board of education, under a contract with parents to trans
port their children to school, as provided by section 7731, G. C., as amended in 104 
0. L., 133, to pay said parents for transporting when the same was not furnished 
and said children were required to walk. TVhen payments are so made, findings for 
recovery may be made against said parents for tlze amount so paid and if the board 
of education allowed the same with knowledge of the fact that such transportation 
was not funzished, said findings may be made jointly against said board and said 
parents. 

CoLt::IIBt:S, 0Hro, February 25, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLDIEN :-I have your letter of February 3, 1916, submitting the following 
inquiries: 

" ( 1) Is it legal for a board of education to disburse the school funds 
directly to parents of children entitled in law to transportation service to 
and from the public schools, notwithstanding that said children, for the 
whole or a part of the time, were not transported by a conveyance but 
walked? 

"(2) If our examiner e;;tablishes the proportionate number of times 
that such transportation was effected by the use of the pedal extremities of 
the pupils instead of by sle<: or wheeled conveyance, would the law re
quire a proportionate reduction of the contract price for the transportation 
of said pupils, and would findings for recovery against the members of 
the board of education obtain if it is found full payment of said contract 
price had been made although the pupils had walked?" 

The section under which your foregoing in'}uiries arise. being section 7731, 
G. C., as amended 104 0. L., 133, provides as follows: 

"In all rural and village school districts where pupils live more than two 
miles from the nearest school the board of education shall provide trans
portation for such pupils to and from such school. The transportation for 
pupils living less than t\vo miles from the school house, by the most direct 
public highway shall be optional with the board of education. \Vhen 
transportation of pupils is provided, the conveyance must pass within one
half mile of the respective residences of all pupils, except when such resi
dences are situated more than one-half mile from the public road. \Vhen 
local boards of education neglect or refuse to provide transportation for 
pupils, the county board of education shall provide such transportation and 
the cost thereof shall be charged against the local school district." 

This law was enacted for the benefit and protection of children coming within 
its provisions. It was not intended to inure to the financial benefit of the parents 
of such children. '.Yhile there is nothing in its provisions prohibiting a board of 
education from contracting with parents to transport their own children to school, 
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yet such contracts should not be encouraged and should not be made except in 
cases where it is impracticable to make other arrangements without involving 
greater expense to the public. Other things being equal, contracts provided fer 
under this >ection should be made with persons having no parental control over 
the children to be transported. If this is done it removes all opportunities and 
inducements to evade the provisions of the contract, either !Jy compelling the chil
dren to walk, as in the case stated, or upon some excuse or !Jretext keeping them 
out of school entirely when they ;hould be in attendanr~. However, when such 
contracts arc made the parents stand in relation to the same as entire strangers. 
They are not permitted to exerci,;e any fJarental authority o\·er their children in 
the matter of the performance of such contracts and are required by law to do and 
perform all the conditions of such contract:; on their part to he performed or there 
is no consideration to support the :;arne. \\'hen, therefore, said parents fail to fur
nish transportation as required by their contract they han no legal claim of com
pensation therefor and to the extent payment is made to thl'm under such circum
stan.ces, for transportation which was not furni,.,hed as required by the contract, 
such payment is an unlawful expenditure of public funds. 

Answering your first inquiry specifirally, T must a<h·ise that it is not legal for a 
board of education, under a contract with parents to tranO'port their rhildrcn t" 
school, to pay said parents for such transportation when the same is nut furnished 
by them. 

Referring now to your second inquiry: If it is possible to ascertain with rea
sonable certainty what proportion of the time covered by said contracts transporta
tion was not furnished by said parents, findings should be made against them for 
the proportionate amount of the consideration provided for by said contract which 
was paid for the time during which no transportation was furnished. If said pay
ments were made by a J1oard of education with knowled.:e of the fact that such 
transportation was not furnished, findings should be made against said board jointly 
with said parents. If the board, however, made said payments in goo<! faith be
lieving said contracts had been faithfully performed, findings for a recovery as 
aforesaid should be confined to the parents. 

1295. 

Respectfully, 
Enw ARD C. TuRNER, 

Attonzey-General. 

TOWNSHIP TRUSTEES-WHEX TO\Y:t\SHlP HALL :\I/1.. Y BE SOLD. 

Township trustees may sell a township lza/1 if such hall is not needed for 
township purposes, the sale to be 111ade i11 the ma1111er provided bJ' section 3281, ·c;. C. 

Coz.t:~IBL's, OHIO, February 28, 1916. 

Ho111. lRVIX!; CARPEXTER, Prosecuti11g Attornc:y, N oru.•alk, 0/tin. 

DE.\R Sill :-1 han• your mmmunication oi January 29, 1916, in which you state 
that one of the towrhhips of I I urun county owrh a town.,hip hall. which township 
hall consi,ts of the second story of a building, tlw first ;.tory of which i" own,·d 
by two other perso11 '· The use of the toww,hip hall has been forbidden unless 
extensiw impronments are made and the township trustees desire to sell the hall 
and you inquire as to their authority so to do. 
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This matter is regulated by section 3281, G. C., which provides in part as 
follows: 

"\\'hen the township has real estate or buildings which it does not 
need, for township purposes, the trustees may sell and convey any such 
real estate or buildings. Such sale must be by public auction and upon 
thirty days' notice thereof in a newspaper published, or of general circula
tion in such township." 

Under the above quoted provision the township trustees of the township in 
question may sell the township hall, if such hall is not needed for township pur
poses, the sale to be made in the manner pointed out in the section in question. 

This opinion is based on the assumption that the township in question has a 
fee simple title to the property, and that the deed to the township does not contain 
a clause providing that the property shall revert to the grantor in case it is not 
used for township purposes. 

1296. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

BOARD OF AD:\IL\'ISTRATIOX-WITHOUT AUTHORITY TO DEED 
REAL EST ATE WITHOUT LEGISLATIVE COXSE:t\T. 

The board of administration is without authority to deed real estate belonging 
to the state without legislative consent. 

CoLUMBt:S, OHIO, February 28, 1916. 

The Ohio Board of Administration, Columbus, Ohio. 

GENTLEMEN :-Under date of December 30, 1915, you wrote me for an opm1on 
a3 to the power in your board to again modify the contract originally made between 
the board of trustees of the :\Iassillon State Hospital (of which your board is 
the successor) and The \Vheeling & Lake Erie Railroad Company, in regard to 
the building and operating of a spur track between the main line of said railroad 
company and the :\Iassillon State Hospital, and I advised your board under date of 
January 21, 1916, that there was ample authority in your board to modify the 
contract, if your board should deem it advisable for the best interests of the state 
to do so. 

Under date of February 11, 1916, you submit for my consideration a form 
of contract to be signed by the receiver of The \\'heeling & Lake Erie Railroad 
Company, as such, and your board, which contract is to be a modification of the 
former contract as modified, and request me to advise you whether, in my opinion, 
it is a fair one for the state. 

When I was considering the matter in my former opinion of January 21, 1916, 
I carefully examined the contract entered into by the trustees of the :\Iassillon 
State Hospital with The Wheeling & Lake Erie Railroad Company under date of 
September 24, 1904, and noted that it was the duty of the trustees of the :\Iassillon 
State Hospital to procure the necessary right-of-way and do deed the same to the 
railroad company by good and sufficient warranty deed, and the second clause of 
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said contract provided that when such right-of-way shall hat•e been so deeded 
the railroad company should proceed to prepare and construct a suitable grade, etc. 

'Vhile I noted that in your letter of December 30, 1915, you stated that the 
present receiver suggests 

"in order to clean the matter up for all time to come, that they take over 
the track and right-of-way, and agree to keep up repairs and deliver all 
our freight at a switching rate of $1.50 per car" 

my attention was not particularly clrawn to the fact that the title to the right-of-way 
still remained in the state and the reason that my attention was not so drawn was 
because the contract of September 24, 1904, 'pecifically stated that the right-of-way 
should be first deeded before the roau-hecl and track were constructed, and I 
assumed, therefore, that the right-of-way acquired by the state had long since 
been deeded to the railroad company, for the reason that the railroad company 
was not to construct anything until it had received a deed to the right-of-way. 

In the contract which you suLmit for my advice as to its fairness it is stated 
as one of the preambles that the trustees of the :\Iassillon State Hospital have 
"failed or neglected to deed to said railroad company the right-of-way," and the 
first clause of the agreement provides that your board "will forthwith convey or 
cause to be conveyed to the first party (the receiver), or to The 'Vheeling & Lake 
Erie Railroad Company, the right-of-way as described and provided for in section 
1 of said contract of September 24, 1904." 

As stated to you in my opinion of January 21, 1916, the only authority for the 
building of this track that I have been able to find is the appropriation found in 
97 Ohio Laws, page 588, wherein there was appropriated the sum of $25,000 to the 
l\fassillon State Hospital for "railroad switch," and I am totally unable to find any 
authority of law which would authorize your board to make a deed to the railroad 
company for the right-of-way purchased from state funds, and until such authority 
is acquired from the legislature there would be no such authority. Consequently, 
the first clause of the contract could not be carried out until legislat-ive authority 
has heen obtained. Respectfully, 

1297. 

EDWARD C. TURNER, 
Attorney-General. 

APPROVAL OF ARTICLES OF IX CORPORATION OF THE UXDER
WRITERS LIFE IXSURAXCE CO:\IPAXY. 

CoLl.:li!BCs, OHm, February 28, 1916. 

HoN. CHARLES Q. HrLDEBR.\NT, Secretary of State, Columbus, Ohio. 

DEAR SrR :-I have your letter of February 18, 1916, enclosing proposed articles 
of incorporation of The L"nderwriter~ Life Insurance Company, with attached 
check for one hundred dollars, and requesting my approval thereof as required 
by section 9341 of the General Code. 

I ha\·c examined said proposed articles of incorporation, and herewith return 
the same with my certificate of approval endorsed thereon. 

I return the check for one hundred dollars herewith. 
Respectfully, 

Eow ARD C. Tt:RNER, 
Attorney-General. 
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1298. 

COUNTY TREASURER-COURT COSTS-FOR COLLECTIOX OF PER
SOXAL TAXES WHEX JUDG:\IEXT SECCRED AXD EXECCTIOX IS 
ISSUED, BUT XO PROPERTY FOCXD-"\LLO\\'XXCE :\!CST BE 
:\lADE BY COCXTY CO:\I:\IISSIOXERS TO P"\ Y SCCH COSTS. 

Court costs adjudged against a cou11ty treasurer i11 a suit instituted by him 
for the collection of personal ta%es as prodded by sectio1z 5697, G. C., lllliSf be 
preseuted to the cou1zty commissio11ers for allo<.i.'alzce, aud "<chen allo<.c'ed by them 
may be paid from tlze cozmty treasurj'. 

Cou::.IBI:s, Onw, February 28, 1916 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your favor of February 11, 1916, submitting the follow
ing inquiry: 

"A county treasurer brings suit for the collection of rlelinquent personal 
tax under the provisions of section 5697, General Code. He secures a 
judgment for the tax, but when an execution is issued same is returned 
not satisfied because of nothing to levy upon. How is the justice of the 
peace and constable to be paid their fees and costs in a case of this kind? 
Is the county liable for the costs in this case; or, if the. county is not liable, 
who shall pay these costs?" 

The section to which you refer provides in part as follows: 

"When personal taxes stanu charged against a person, and are not paiu 
within the time prescribed by law for the payment of such taxes, the 
treasurer of such county, in addition to any other remedy provided by 
law for the collection of personal taxes, shall enforce the collection thereof 
by a civil action in the name of such treasurer against such person for the 
recovery of such unpaid taxes." 

While the foregoing provisions of said section in respect to the collection of 
personal taxes seem to be mandatory, I am not prepared to say that they make it 
the imperative duty of the county treasurer to institute suit in every instance 
where personal taxes are not paid. In very many instances it is well known that 
any attempt to collect taxes in this way would he futile because 110 property could 
be found upon which to leYy. It would, therefore, seem to he more in keeping 
with sound business methods to interpret this 'tatute to mean that the treasurer 
should exercise some judgment and rliscretion in these matters, and when it is 
apparent that no judgment when recovereu may he collected, suit should not be 
instituted. 

This conclusion is further strengthened by the fact that when the delinquent 
has goods and chattels within the county the treasurer may rlistrain the same as 
provided by section 2658, G. C., and thus avoirl any delay and the uncertainty of 
litigation. The proceedings thus authorized by said 'ection 2658, are intended to 
and do furnish a complete and expedition;; method of collecting delinquent personal 
taxes, and unless there are special circumstances in a case they should be fol
lowed by the treasurer in preference to the suit provided by the statute under 
consideration. 'When, however, the treasurer in good faith determines it to be his 



ATTORNEY-GE!\ER.\L. 343 

duty to institute suit under the pro\ i,iuib oi ,;aid :-cctiun 5697, the authority so to 
do conferred upon him therein carries with it the implied power to incur all legal 
and necessary expenses connected with such suit. This necessarily includes a 
liability for costs ii the suit, when imtituted, should he determined adversely to 
the claim of the treasurer. The costs of the ca,;e under such circumstances would 
necessarily he adjudged against the treasurer, and woulrl therefore certainly become 
a claim against the county which it would he the duty of the county commis
sioners to allow and order paid frum the county trea,;ury. The same rule would 
apply in the cases ;;ulnuitterl in your inquiry if proper care· wa,; exercised by the 
treasurer in instituting suits in said cases. If the treasurer acteu in good faith 
he should be protected in thC' same manner as he would be protected if from no 
fault of his the judgment uf the l·uurt 'lwuld he auverse to the claim of the 
county as in the cases first specified. 

I am of the opinion, therefore, in answer to your question, that in the cases 
named in your inquiry if the treasurer acted in good faith the fees and costs in the 
casPs specitied are claims against the county which should be presented to the county 
commissioners for allowance as required by the provisions of section 2460, G. C., 
and when allowed by them may he paid from the county treasury. 

Respectfully, 
EDWARD c. TURNER, 

A ttorney-Ge11eral. 

1299. 

BOARD OF EDUCATIOX-BOARDS OF ADJOIXIXG COU~TY SCHOOL 
DISTRICTS :\lAY XOT ACT UXDER AUTHOIUTY OF SECTION 4696, 
G. C., 106 0. L., 397, OX PETITION TO TRAXSFER TERRITORY FROM 
A RUR.\L SCHOOL DISTRICT IX OXE OF S.\ID COUXTY SCHOOL 
DISTRICTS TO A LOCAL DISTRICT IX SATD ADJOIXIXG COU~TY 
SCHOOL DISTRICT, AFTF.R PROCEEDIXGS HAVE BEEN COM
:\IE:\CED '1'0 LENTH.ALIZE SCHOOLS IX SAID RURAL SCHOOL DIS
TRICT -:\IADISO~ COUXTY. 

~Vhere the board of education of a county school district, acti11g under authority 
of scctio11 4692, G. C., as amended, 106 0. L., 397, tra11sfcrs a part vr all of u 
school district of the coulzly school district to 011 adjoining district of said count}' 
school district, and the board of education of the local school district, as enlarged 
bj• said transfer of territory, actill!J 1t11der authority of section 4726, G. C., as 
amended, 104 0. L., 139, a11d sectio11 7625, G. C .. submits Ia the electors of said 
local district the questio11s of ceutrali:::i11g the schools of said district a11d of issuing 
bo11ds of said distrid for the purposes authori.:ed by the proz·isions of said sectio11s 
4726 and 7625, G. C., a11d said local board of cducatio11, by <·irtllC' of the authority 
conferred 11j>rm it /Jy a 'i'ofe of the electors of said district in far·or of said centrali
:::ation and bo11d issue, procads to take the nacssary steps to centrali:::e said 
sclzools, said cowl/.\' board of cducatimz a11d the /ward of education of an adjoilving 
excm{'led ·i'illage s(hool district. or cit)' sclznol district. or another cou11ty school 
district, IIIOJ' not, after said celilrali:::ation procecdi11gs have beCil co!nnzcnced and 
before same arc completed, act joi11tly, under proz-isicm of section 4696, G. C., as 
a11te11ded in 106 0. L., 397. 011 a petitio11 nf the electors of said territory or part 
thereof. tnnzsfcrrcd as aforesaid. filed "·ith said coltllly board of education 11nder 
pro<•isioll of said s,·.-tioll 4690, G. C .. as amclldcd, a11d /'raying for the transfer of 
said territory, or rart thereof, to said adjoilzi11y exempted ·1/il/ayc school district or 
cit}' or collnly school district. 
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Cou:!IIBt:s, OHIO, February 28, 1916. 

RoN. FRANK B. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 

DEAR SIR :-I am in receipt of a letter from Bon. Frank \\" . .:\Iiller, your 
predecessor in office, under date of February 10, 1916, requesting my opinion as 
follows: 

"A part of Somerford township, ::\Iadison county, Ohio, was trans
ferred to .:\Ionroe township rural school district in ::\Iadison county. This 
section of Somerford township petitioned to be transferred to ::\Iechanics
burg village school district of Champaign county, Ohio. The board of 
education of 11adison county ignored said petition on a technicality. 

"Subsequently l\Ionroe township rural school district voted on centrali
zation and bond issue, both of which carried. 

"Every elector in said section of Somerford township now petitions 
the board of education of ::\Iadison county to be transferred to Champaign 
county school district. 

"Query: Can the board of education of ::\Iadison county legally make 
said transfer after a vote for centralization and bond issue carried?" 

I am in receipt of a letter from Hon. C. C. Crabbe, prosecuting attorney of 
Madison county, under date of February 14th, submitting the same inquiry pre
sented by Mr. Miller. ::\1r. Crabbe states that the question of centralizing the 
schools of said ::\Ionroe township rural school district, and of issuing bonds to 
provide funds to erect the necessary buildings for said purpose, was submitted 
to the electors of said district on the 24th of January, 1916, the vote being 169 
for and 16 against; that a few months prior to said election the county board 
of education had attached certain territory from the Somerford township rural 
school district to the ::\Ionroe township rural school district, and that said territ9ry 
was a part of said .:\Ionroe township rural school district at the time of said 
election; that a short time before the election a petition was filed with the county 
board, asking said board to transfer a part of the territory that had been recently 
added to the ::\Ionroe township rural school district, .:\Iadison county, Ohio, to 
Champaign county; that no action was taken on said petition, and that said peti
tioners are now insisting that said territory be transferred to said Champaign 
county school district. 

I have just been informed, however, by .:\Ir. Crabbe, that the aforesaid petition 
prayed for the transfer of said territory therein described from said Somerford 
township rural school district to the said .:\Iechanicsburg village school district. 

It will be observed that .:\Ir. Crabbe's statement of facts in connection with 
said inquiry is practically the same as the statement made by :\I r. .:\1 iller. 

The authority of the board of education of :\Iadison county school district 
to transfer a part of the Somerford township rural school district to :\Ionroe 
township rural school district in said county school district is found in section 
4692, G. C., 106 0. L., 397, which provides in part as follows: 

"The county board of education may transfer a part or all of a school 
district of the county school district to an adjoining district or districts 
of the county school district. Such transfer shall not take effect until a 
map is filed with the auditor of the county in which the transferred terri
tory is situated, showing the boundaries of the territory transferred, and 
a notice of such proposed transfer'has been posted in three conspicuous 
places in the district or districts proposed to be transferred, or printed in 
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a paper of general circulation in said county, for ten days; nor shall such 
transfer take effect if a majority of the qualified electors residing in the 
territory to be transferred, shall, within thirty days after the filing of such 
map, file v.-ith the county board of education a written remonstrance 
against such proposed transfer." 
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After this transfer was made and after the board of education of said :\[onroe 
township rural school district determined to submit to the electors of said district, 
as enlarged by the addition of the territory tran,ferred to said district by said 
county board of education, the question of centralization, but after the election 
was held, it appears that the electors of a part of the territory, transferred as 
aforesaid, petitioned said county board of education to transfer said part of said 
territory to the :\Iechanicsburg village school district located in Champaign county 
school district. 

This petition was filed with said board of education under section 4696, G. C., 
106 0. L., 397, which provides as follows: 

"A county board of education may transfer a part or all of a school 
district of the county school diotrict to an adjoining exempted village 
school district or city school district, or to another county school district, 
provided at least ftfty per centum of the electors of the territory to be 
transferred petition for such transfer. Provided, however, that if at least 
seventy-five per cent. of the electors of the territory petition for such 
transfer, the county board of education shall make such transfer. No 
such transfer shall be in effect until the county board of education and 
the board of education to which the territory is to be transferred, each 
pass resolutions by a majority vote of the full membership of each board, 
and until an equitable division of the funds or indebtedness be decided 
upon by the boards of education acting in the transfer; also a map shall 
be filed with the auditor or auditors of the county or counties affected 
by such transfer." 

I am informed by :\Ir. Crabbe that the :\lechanicsburg village school district 
is not exempt from county supervision, and is a part of Champaign county school 
district and that, while the aforesaid petition was signed by at least seventy-five 
per cent. of the electors of said territory, petitioning for such transfer, the board 
of education of :\Iadison county school district refused to act on said petition 
on the ground that it was without authority, under the above provision of section 
4696, G. C., as amended, to proceed under said provision of said statute to take 
the necessary steps in co-operation with the hoarrl of education of said Mechanics
burg village school district to effect the transfer prayed for in said petition. 

\Yhile it is clear that the board of education of :\I cchanicshurg village school 
district was without authority, under the provisions of said section 4696, G. C., as 
amended, to act on the transfer proposed in said petition, I am of the opinion 
that said transfer .might have been effected under 'aid provisions of said statute 
by the boards of education of the respective county school districts, above referred 
to; first, taking the necessary steps under said provi-ions of said statute to trans
fer the territory in question from said Somerford township rural school district 
to the Champaign county school district, and the board of education of said Cham
paign county school district could then have annexed said territory as a part of 
sairl Champaign county school district to the :\lcchanic;,hurg village school district, 
under authority of the proYi;,ions of section 4692, G. C., as above quoted. 

HoweHr, in order to effect said transfer, it would have been necessary (1), 
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that the board of education of ::\Iadison county school district should have secured 
the consent of the board of education of Champaign county school district to the 
transfer of the territory in question, and for this purpose it would have been 
necessary for each of said boards to pass a resolution indicating the action taken 
and definitely describing the territory to he transferred, the passage of such 
resolution requiring a majority vote of the full membership of each hoard by yea 
and nay vote, entered on the records of such boards; (2) that a map showing the 
!Joundaries of the territory transferred should haw been placed upon the records 
of said boards, and that copies of said resolutions, certified to by the president 
and clerk of each board, together with a copy of said map, should have been 
filed with the auditors of said counties; ( 3) that at the time of said transfer 
the boards of education of said county school districts should have agreed upon 
an equitable division of funds or indebtedness of the local district from which 
said territory was to be transferred. 

K o such action was taken. \\'bile it appears that at least seventy-five per 
cent. of the electors in said territory petitioned for said transfer, and, assuming 
that said petition gave said county board of education jurisdiction to act under 
said section 4696, G. C., it might be argued that the provision of said section, that 
"if at least seventy-five per cent. of the electors of the territory petition for such 
transfer, the county board of education shall make such transfer" is mandatory. 
I have already held in opinion >Jo. 903 of this department, rendered to Hon. 
::\Iilton Haines, prosecuting attorney of L'nion county, under date of October 8, 
1915, that in view of the further provision of said section 4696, G. C., as amended, 
that "no such transfer shall be in effect until the county hoard of education and 
the board of education, to which the territory is to be transferred, each pass 
resolutions by a majority vote of the full membership of each board, and until an 
equitable division of the funds or indebtedness be decided upon by the board of 
education, acting in the transfer," said provision is directory rather than manda
tory. It follows that said county boards of education could not have been com
pelled to act on said petition, and could not now be compelled to act on the 
petition filed with the board of education of :\I adison county school district since 
the question of centralization was submitted to the electors of said ::\Ionroe town
ship rural school district, as enlarged by the aforesaid transfer of territory. 

The board of education of said ::\lonroe township rural school district, having 
submitted to the electors of said district the proposition to centralize the schools 
of said district, under authority of section 4626, G. C., as amended in 104 0. L., 
139, and at the same election· the proposition to issue bonds under authority of 
section 7625, G. C., for the purpose of providing the necessary funds to erect a 
suitable building or buildings on the site which I am informed has been donated 
for this purpose by one of the residents of said district, and 169 of the 185 electors 
voting on said proposition having voted in favor of the same, ::\Ir. :\!iller inquires 
whether the board of education of ::\Iadison county school district can legally make 
the aforesaid transfer of territory to the Champaign county school district. 

I am further informed by :\Jr. Crabbe that the hoard of education of ::\Ionroe 
township rural school district, acting in pursuance of the authority conferred upon 
it by the vote of the electors of said district, and in compliance with the require
ments of said sections 4726 and 7625 of the General Code, have, by resolution, 
accepted the site donated as aforesaid, on which to erect the necessary buildings 
for the aforesaid purpose, and are proceeding to take the necessary steps to issue 
the bonds of said district to provide the necessary funds for the erection of said 
buildings, and that said bonds have been presented to the Industrial Commission 
of Ohio in compliance with the requirement of section 1465-58, G. C., as amended 
in 103 0. L., 76. 



ATTORNEY -GENERAL. 347 

While it is true that the centralization of the schools of said district is not 
yet completed, and cannot be until the necessary buildings will have been con
structed and ready for use, inasmuch as the electors of said district, as enlarged, 
have decisively expressed thcmselns in favor oi centralization, and inasmuch as 
the board of education of said di,trict has proceeded with diligence to carry out 
the will of said electors, and to comply with the requirements of sections 4i26 
and 7625 of the General Code, I am of the opinion that said schools may be con
sidered as centralized within the meaning of section 4727, G. C., as amended, 104 
0. L., 139, which provides in part that "when the :-chools of a rural school district 
have Leen centralized, such centralization ,hall not be discontinued within three 
years and then only by petition ancl election, as prm,ided in said section 4726." 

In support of thi,; cnnclu,ion, I ca11 your attention to the holding of the court 
in the case of Fulb ct al., v. \\'right, 72 0. S., 547. From the statement of facts 
in that case it appl'ars that the boarcl of education of \\'ashington township, Co
shocton county, at a regular meeting of the board, held January 23, 1905, decided 
by resolution to submit to the electors of said township at an election to be held 
February 14, 1905, thl' 4uestion of centralization of the ,chools of said township, 
under section 3927-2, R. S., which provided that: 

"A township hoard of education may submit the question of centraliza
tion, and upon the petition of not less than one-fourth of the qualified 
electors of such township district must submit such question to a vote of 
the qualified electors of such township district." 

Xotice was given as provided hy law, and such election was duly held on saiJ 
February 14th, ancl at a meeting of the hoard held on February 27, 1905, the board 
canvassed the vote and entered upon its record the result, which was in favor of 
such election, with a vote of 76 for and 63 against. On the 13th day of 
February, 1905, the day preceding the day said election was held, the defendants 
in error, as petitioners, filed their petition in the probate court of Coshocton 
county for the establishment of a special school district, comprising, with othPr 
territory, about one-fourth of \\'ashington township within the boundaries of said 
district. The plaintiffs in error, male electors residing in \Vashington township, 
on :\larch 15th, tiled in said probate cumt a remonstrance against including part 
of \Vashington township in said special school district. A hearing was had in 
said court, and on :\larch 22, 1905, the probate judge ordered that the district, as 
petitioned for, be established. 

The remonstrators prosecuted error in the court of cummon pleas where the 
order of the probate judge was reversed, and on error in tbe circuit court the 
judgment of the common pleas court was rewrsed, and the order of the probate 
judge was affirmed, and error was prosecuted to the supreme court by said 
remonstrators. It will he observed that the provision of section 3927-2, R. S., was 
practically the same as the provision now found in the first part of section 4626, 
G. C. Said section 3927-2, R. S., contained the further provision that: 

"\\"hen the schools of a township have been centralized, such centrali
zation shall not be discontinued within three years thereafter, and then 
only by petition and election as required herein." 

This latter provision oi ,aid "-etion oi the RC\·ised Statutes is almost iden
tically the same as the prod-ion of section 4727 oi the General Code, as above 
quoted. The court held that, pruc~:cdings ha\ing been commenced for the cen
tralization of the schools of the township prior to the filing of the petition in the 
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probate court for the establishment of the special school district, the territory of 
\Vashington township, pending those proceedings, was not subject to be taken 
for a special school district, and the probate judge was without jurisdiction to 
include in the special school district any part of the territory of said \ Yashington 
township school district. 

"While it may be argued that the authority of the county boards of education, 
under provision of said section 4696, G. C., as amended. to act on the aforesaid 
petition, filed with the board of education of ::\Iadison county school district" since 
the commencement of the proceedings in ::\lonroe township rural school district 
to centralize the schools of said district, is in no way limited by the provisions of 
section 4726, G. C., as amended, and that said county boards, in the exercise of 
their discretion, may ignore the fact that said proceedings have been commenced 
and are being prosecuted under prm·isions of said sections 4726 and 7625, G. C., 
and may proceed to exercise the authority conferred upon them by the provisions 
of said section 4696, G. C., I think such action on the part of said county boards 
of education at this time would be clearly in conflict with the holding of the court 
in the case of Fulks et al., v. Wright, supra. 

I am of the opinion, therefore, in answer to ::\Ir. :\Eller's question, that the 
boards of education of Madison and Champaign county school districts are without 
authority to act, under provision of said section 4696, G. C., as amended, on said 
petition filed with said board of education of said ::\Iadison county school district 
since the commencement of the aforesaid centralization proceedings. 

A copy of this opinion will be sent to l\lr. Crabbe. 

1300. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

GARNISHMENT-IN AN ACTION TO COLLECT DEBT FRO:\I A STATE 
E:\IPLOYE-ST ATE :\IA Y XOT BE :\lADE A GAR~ISHEE. 

The state may not be made a garnishee in an action before a justice of tlze 
peace against an emplo:ye of the state for the purpose of subjecting money owing 
by the state to the emp!oye to the Pa:yment of a judgment against the emplo:ye. 

CoLI:MBcs, OHIO, February 28, 1916. 

The Ohio Board of Administration, Columbus, Ohio. 

GENTLEMEN :-In a communication under date of February 11, 1916, Hon. T. 
E. Davey, of your board, requests my opinion upon the legality of making the state 
a garnishee in an action before a justice of the peace against a state employe 
for the collection of a debt of such employe. 

Your inquiry and the proceedings in garnishment assume that the state is or 
may be indebted to the employe, the defendant in an action before a justice of 
the peace. Garnishment before justices of the peace is an ancillary statutory pro
ceeding in actions for the recovery of money governed by the provisions of sec
tions 10265, G. C., et seq. This being a purely statutory proceeding, it must be 
strictly pursued. Said section 10265, G. C., provides as follows: 

"When the plaintiff, his agent or attorney, makes oath in writing that 
he has good reason to believe, and does believe, that any person, partner-
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ship or corporation in the affidavit named, has property of the defendant 
in his possession, describing it, if the officer cannot get possession of such 
property, he shall leave with such garnishee a copy of the order of attach
ment, with a written notice that he appear before the justice, at the return 
of the order and an~wer as providerl in this chapter." 
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Section 10266, G. C., makes provision for tqe service of the order and notice 
upon persons, partnership~ and corporations, but no provision is made for the 
service of such order and notice upon the state. X or is there found any authority 
in law for serving such notice and order upon any officer nr agent of the state. It 
will be further noted that section 10265, supra, includes within its terms only 
persons, partnerships anrl corporations. 

By section 10267, G. C., the garnishee is required to appear before the justice 
and di!dose the amount, if any, owing by the garnishee to the defendant in the 
action, whether due or not. If the garnishee (that is to say the assumed debtor 
of the defendant) in the action does not appear, it is provided by section 10274, 
G. C., that the justice may proceed against him for contempt. If the garnishee 
appears, fails to appear, or fails to comply with the order of the justice to deliver 
property or to pay money owing to the defendant into court, the plaintiff may 
proceed against him in an action as in other cases (section 10276, G. C.). From 
this it appears that no purpose can be served by the service of the notice, order 
and answer of the garnishee, except the same be made the foundation of the order 
for the payment of money, or the delivery of property owing or belonging to the 
defendant, into court. 

It would not be contended that the state would be subject to punishment by 
a justice of the peace for failure to appear, as for contempt, and no remedy for 
failure or refusal to obey an order to pay any money or deliver property may be 
had except by action against the garnishee in his own name. That is to say, the 
enforcement of any order against the garnishee would necessitate bringing a suit. 

It is well settled in law that prior to the amendment of section 16 of article I 
of the constitution, September, 1912, the state could not be suPd withnnt it<; consent. 

Cunningham v. Railroad Co., 109 U. S., 446, 27 L. Ed., 992. 
State ex rei. v. Rd. of Public \Vorks, 36 0. S., 409. 
Ley v. Kirtley, 5 X. P. (n. s.), 529. 
:\Ieirs v. Turnpike Co., 11 Ohio, 273. 

It is said in Cunningham v. Railroad Co., supra, that: 

"\Vhenever it can he clearly seen that the state is an indispensable 
party to enable the court, according to the rules which govern its pro
cedure, to grant the relief sought, it will refuse to take jurisdiction." 

The above rule applies where the state is not named as a party, if the state 
IS the real party in interest. 

In the case of Ley v. Kirtley, the court said: 

"The approved rule now appears to be that though the United States 
or a state is not named as a defendant, hut i" the real party against which 
n·lid is asked and upon whom the judgment will operate, that the suit or 
action is really again,t the government, and the same cannot hl· maintained 
without its consent." 

Re Ayers, 123 U. S., 443, 31 L. Ed., 216. 
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Fitts v. ~IcGee, 172 U. S., 516, 43 L. Ed., 535. 
)Iinnesota v. Hitchcock, 185 L. S., 373, 46 L. Ed., 954. 
Oregon v. Hitchcock, 202 L'. S., 59, SO L. Ed., 934. 

It is held in Secor v. \\"itter, 39 0. S., 218, that a garnishee is not a party 
to the original action, but is the party defendant in an action under section 10276, 
G. C., upon an order to pay money or deliver property into court. Any order of 
attachment against an officer or agent of the state in such action as is here under 
consideration could not in effect he otherwise than an action against the state. 
The state would, of necessity, he the real party again~t which any judgment therein 
would operate. Hence the court would he without jurisdiction in such action. It 
therefore follows that though an officer or agent of the state answer to an order 
of attachment, no action could he maintained upon an order to pay into court, 
founded upon such answer, and the ,;ame would therefore be unenforcible. The 
rule that the state cannot be sued without its consent is doubtless broader in its 
import and operation than the language in which it is stated might at tirst suggest. 
It is conceived that the meaning of this rnle is that the state is not in any way 
subject to the jurisdiction or authority of the courts, and hence a justice's court 
is without power to serve notice or order of attachment upon an officer or agent 
of the state, as such, in a proceeding where the real party sought to he affected 
thereby is the state. 

Although section 16 of article I of the constitution of this state, was amended 
September, 1912, to provide that: 

"Suits may be hrought against the state, in such courts and in snch 
manner, as may he provided by law." 

the same does not operate to in any way motlify the rules applicable to actions 
against the state above referred to. This provision of the constitution is not self 
executing, and the !egi<>lature of the state has not as yet seen fit to make statutory 
provision for the manner in which suits may be brought against the state, nor 
to designate courts in which such actions may be maintained. 

I am therefore of opinion, in answer to your inquiry, that neither the state 
nor any officer or agent thereof, as such, may be made a garnishee in an action 
before a justice of the peace against an employe of the state wherein it is sought 
to subject money or credits owing by the state to such employe to the payment of 
such judgment as may be recovered against the employe in such action. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 
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1301. 

TAXES AXD TAXATIOX-TAX LIE~ 0~ REAL PROPEHTY OF PUBLIC 
UTILITY ACCRL"ES SECOXD ::-.JOXD.\ Y IX APRIL-DATE PER
SOXAL PROPERTY OF SAID PUBLIC UTILITY BECO::-.IES LIABLE 
IS FIRST DAY OF JA:;\TARY OF S:\ID YEAR. 

By pro'l:ision of section 5671, G. C., the day when the tax lien 011 the real prop
erty, of a public utility, c11gaged ill the busi11css of supplying electricit:::,• for light, 
heat and power purposes to co11sumers ~l'ithin this state, accrftcs for a1z:::,• }'ear, is 
the day preceding the second M ollda}' in April of said year. 

The date as of which the ou.·ner of the personal proper!;; of said public utility 
becomes liable for the taxes 011 said perso11al property for al!}' :;car is the first day 
of January of said year. 

Cou::o.mcs, 0Hro, February 28, 1916. 

HoN. HENRY \V. CHERRINGTON, Prosecuting Attome)', Gallipolis, Ohio. 

DEAR SIR :-In your letter under date of January 13, 1916, you submit the 
following facts for my consideration : 

"On January 15, 1914, all of the property of The Gallipolis Gas and 
Coke Company, of Gallipolis, Ohio, was sold by the sheriff of this county 
on foreclosure to \V. R. Tanner, trustee. On February 13, 1914, Tanner, 
trustee, sold this property to one L. B. Harrington. * * * The property 
consisted of real estate on which was situated the power plant of the 
company; a franchise to erect poles and wires on the streets of the city 
of Gallipolis, and poles and wires, etc., located on the streets of the city 
of Gallipolis. The taxes have gone delinquent. * * * The valuation 
of this property was fixed in the first instance for taxation hy the tax 
commission of Ohio, it being a public utility corporation." 

Upon the facts as above stated, you ask to be advised as to who is liable for 
the taxes for the year 1914, upon the property formerly owned hy The Gallipolis 
Gas and Coke Company. 

In answering your question it is necessary to determine the clay in said year 
as of which the property rPferred to in your inquiry, or the owner thereof, became 
liable for the taxes for said year. 

Section 6 of the \\'arnes law (section 55H4, G. C. as originally enacted by 
the general assembly of Ohio on April 18, 1913, 103 0. L., 788, provided as follows: 

"\Vhenever any property is by any existing provision of law requiretl 
to he listed or returned fnr taxation at any time between the :;econd ::-.ron
riay of April anrl the thircl ::-.Ionday of ::-.lay, in any year, 'uch property 
shall he listed or returned hetwt>en the fir:;t ::-.!onday of February and the 
first ::-.!onday of June, annually: whene\'('r any property is hy any existing 
provision of Jaw reqnirerl to be valuer! as of the day precerling the second 
.'II onday of April. in any year, such property shall be Yalucd as of the day 
preceding the first .'llonday of February, annually: anrl whrm·ver the lia
hility of any person or of any property to taxation is hy an existing prod
sian of law to be determine<! hy refcrencl' tn the day preceding the .;econrl 
l\lontlay of April, saicl liability shall hl' rktcrminrcl hy reference t<J the day 
preceding the first ::-.Iunday r,f Fehruary: pro1·i•lerl, that the provisions of 
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this section shall not apply in any case where property is by any existing 
provision of law required to be returned for taxation, or to be valued by, 
the tax commission of Ohio; nor in any case where the liability of any 
person or of any property to taxation is by any existing provision of law 
required to be originally determined by the tax commission." 

This section of said law was amended in 104 0. L., 253, and as amended 
became effective June 9, 1914. Said section as amended provided as follows: 

"\Vhenever any property is by any existing provision of law required 
to be listed or returned for taxation at any time between the second :\Ion
day of April and the third :\Ionday of :\lay, in any year, such property 
shall be listed or returned between the first :\Jonday of April and the first 
:Monday of June, annually; whenever any property is by any existing pro
vision of law required to be valued as of the day preceding the second 
Monday of April, in any year, such property shall be valued as of the day 
preceding the first :\londay of April, annually; and whenever the liability 
of any person or of any property to taxation is by any existing provision 
of law to be determined by reference to the day preceding the second 
~I'Ionday of April, said liability shall be determined by reference to the day 
preceding the first :1\Ionday of April; provided, that the provisions of this 
section shall not apply in any case where property is by any existing pro
vision of law required to be returned for taxation to, or to be valued by, 
the tax commission of Ohio; nor in any case where the liability of any 
person or of any property to taxation is by any existing prO\·ision of law 
required to be originally determined by the tax commission." 

It will be observed that the provisions of said section, fixing the time, generally 
speaking, when property should be listed or returned, and when liability should 
attach, as originally enacted or as changed by the amendment, are immaterial for 
the purpose of 'determining the answer to your question, for the reason that from 
your statement of facts it appears that the valuation of the property referred to 
in your inquiry was fixed in the first instance by the state tax commission for 
taxation, and the latter part of said section, as originally enacted, as well as in 
the amended form, provided that the provisions of said section should not apply 
in any case where property was by any existing provision of Jaw required to be 
returned for taxation or to be valued by the tax commission of Ohio; or in any 
case where the liability of any person or any property to taxation was, by any 
existing provision of law, so required to be originally determined by the tax com
mission. 

The day as of which the property of said public utility, or the owner thereof, 
became liable for the said year of 1914, must, therefore, be determined by reference 
to the provisions of other statutes then in force and fixing said liability. 

Section 5671, G. C., which has been in force since 1862, reads as follows: 

"The lien of the state for taxes levied for all purposes, in each year, 
shall attach to all real property subject to such taxes on the day pre
ceding the second :\Ionday of April, annually, and continue until such 
taxes, with any penalties accruing thereon, are paid. All personal property 
subject to taxation shall be liable to be seized and sold for taxes. The 
personal property of a deceased person shall be liable in the hands of an 



ATTORNEY-GENERAL. 

executor or administrator, for any tax due on it from the testator or 
intestate." 
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As stated in opmton No. 71 of this department, rendered to the senate of the 
81st general assembly under date of February 8, 1915, a copy of which was 
enclosed to you, this is the only statute that I have been able to find which fixes 
the time for the attaching of a lien for taxes. A distinction was made in said 
opinion between the word "lien" as used in said section 5671, G. C., and the word 
"liability" as used in section 5584, G. C., as above quoted. It was observed in 
said opinion that "generally speaking, all property real and personal is liable for 
taxation, but a lien attaches only to real property that is subject (liable) to taxes." 
It was further observed that "while the term 'lien' may include the term 'liability,' 
the term 'liability' by no means necessarily includes the term 'lien'." 

Inasmuch as the third clause of section 5584, G. C., as above quoted, provided 
the general rule for liability of any person or of any property, and did not dis
tinguish between property and persons, while on the other hand section 5671, G. C., 
clearly distinguishes between a lien upon real estate and the liability of personal 
property, subject to taxation, to be seized and sold, under familiar rules of statutory 
cun~lrucliuu, I held that the two statutes were reconcilable, and that the day when 
the tax lien on real property would accrue for the year 1915 would be the day 
preceding the second l\londay in April of said year, under the provisions of section 
5671, G. C. 

In keeping with said opinion, I now hold that, generally speaking, the day 
when the tax lien on real property accrued for the year 1914 was the day preceding 
the second :Monday of April of said year. It follows that unless the provision 
of some other statute fixed the day as of which the tax lien on. the real property 
referred to in your inquiry would accrue for said year 1914, said day would be 
the day preceding the second ~fonday of April of said year. 

From your statement of facts, it appears that The Gallipolis Gas and Coke 
Company was a public utility as defined by sections 5415 and 5416, G. C., and that 
the valuation of its property was fixed in the first instance by the state tax com
ml'i'<Jon. It further appears that said company o;vncd only such real property as 
was necessary for the daily operations of said public utility. 

Section 5419, G. C., provides that: 

"The property owned or operated by a public utility, required to make 
return to the commi>sion of its property to be assessed for taxation by the 
commission, shall be deemed and held to include such utility's plant or 
plants, and all real estate necessary to the daily operations of the public 
utility and all other property, moneys and credits owned or operated, or 
both, by it wholly or in part within this state, used in connection with or 
as incidental to the operation of the public utility, whether the same be 
held in common or by the indiYiduals operating such public utility. * * *" 

Said section further provides that 

"in the case of incorporated companies, all the real estate, personal prop
erty, moneys and credits owned and held by such corporation within this 
state in the exercise of its corporate powers, or as incidental thereto, 
whether such property, or any portion thereof, is used in connection with 
such public utility business or not, shall be conclusively deemed and held 
to be the property of such public utility." 

IS-A. G. 
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Sections 5420 and 5421, of the General Code, make it the duty of each public 
utility, except telegraph and telephone companies, to make and deliver to the tax 
commission of Ohio, on or before the first day of :\larch of each year, in such 
form as the commission may pre;,cribe, a sworn statement with re:;pect to such 
utility's plant or plants and all property owned or operated, or both, by it wholly 
or in part within this state. 

Section 5422, G. C., provides that said statement shall contain: 

"* * * (8) A detailed statement of the real estate owned by the com
pany in this state, where situated, and the value thereof as assessed for 
taxation, making separate statements of that part used in connection with 
the daily operations of the company, and that part used otherwise, if any 
such there be. 

"(9) An inventory of the personal property, including moneys, itwest
ments and credits, owned by the company, in this state, 011 the first day 
of the month of January in ~dzich the state u:as made. where situated. 
and the value thereof, making separate statements of that part used in 
connection with the daily operations of the company, and that part used 
otherwise if any such there be." 

Section 5425, G. C., provides that the property of such public utilities to be 
so assessed by the commission shall be all the property thereof, as defined in 
section 5419, G. C. This includes all the property of The Gallipolis Gas and Coke 
Company referred to in your inquiry. 

Section 5428, G. C., provides : 

"The commission shall deduct from the total value of the property 
of each of such public utilities in this state, as assessed by it, the value 

- of the real property owned ~ such public utilities, if any there be, as other
wise assessed for taxatio11 in this state, and shall justly and equitably 
equalize the relative value thereof." 

Section 5446, G. C., requires the tax commission to apportion the value of the 
property of all public utilities, other than street, suburban or interurban railroad 
companies, as assessed by said commission, in the manner provided in said section. 
Subdivision (a) of said section provides that when all the property of such public 
utility is located within the limits of a county, the assessed value thereof shall be 
apportioned by the commission between the several taxing districts therein, in the 
proportion which the property located within the taxing district in question bears 
to the entire value of the property of such public utility, as ascertained and valued 
by the tax commission, so that, to each taxing district there shall be apportioned / 
such part of such valuation as will fairly equalize the relative value of the property 
therein located, to the whole value thereof. 

Section 5447, G. C., provides: 

"On the second :Monday of July, the commtsswn shall certify such 
apportionment to the auditor of each county in which any of the property 
of the public utility is located." 

I understand from your statement of facts that all of the property of the 
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public utility referred to in your inquiry is located within Gallia county. The 
aboYe proYi,ions of suhdh·ision (a) of section 5446. G. C., would, therefore, 
apply in the apportionment of the Yalue of said property if the same is located 
m more than one taxing district in said county. 

Section 5448, G. C., provides : 

"The county auditor shall place the apportioned \'alue on the tax list 
and duplicate, and taxes shall be Ievie<! and collected thereon, in the same 
manner and at tlzc same rate, as other personal proper!)' in the taring 
district in question." 

\Vhile under the provision of section 5425, G. C., as ahove quoted, the tax 
commi>ion was charged with the duty oi assessing all of the property of the 
public utility in question, as defined in section 5419, G. C., and this included said 
public utility's plant and all real estate owned hy it and necessary to its daily 
operation, as well as all other property, moneys and credits owned or operated, 
or both, by it wholly or in part within this state, used in connection with or as 
incidental to its operation, whether the same was hel<l in common or hy the 
individuals operating such public utility, section 5428, G. C., made it the duty of 
the tax commission to deduct from the total value of the property of said public 
utility, as assessed by it, the value of the real property owned by said public 
utility and assessed for taxation hy the legal authorities of the taxing district or 
taxing districts in which said real property is located. 

This deduction having been made, and the fair valuation of the remainder of 
said property having been determined and apportioned hy the tax commission, in 
compliance with the provision of subdivision (a) of section 5446, G. C., and having 
been certified to the auditor of Gallia county in compliance with the requirement 
of section 5447, G. C., it was the duty of said county auditor to place said valuation, 
as apportioned by said tax commission, on the tax list and duplicate of the district 
or districts in which said property was located, and taxes should have been levied 
and collected on said property "in the same manner and at the same rate as other 
personal property" in said ta.xi11g district or districts. 

Upon a careful examination of all the statutes governing the taxing of the 
property of public utilities, I find no provision which in any way excepts the real 
property of the public utility in question from the operation of the provisions of 
section 5671, G. C. By the plain terms of section 5428, G. C., the tax commission 
is required to deduct from the total value of the property of said public utility, 
as assessed by it, the value of the real property owned by said 1,/Ublic utility and 
assessed for taxation by the local authorities 'of the county in which such real 
property is located. I am of the opinion, therefore, that under the provisions 
of said section 5671, G. C., the day when the tax lien on the real property referred 
to in your inquiry accrued for the year 1914, was the day preceding the second 
.:\londay in April of ~aid year. 

Said taxes not having been paid and being delinrJUCHt, it follows that said lien 
may he enforced and said taxe-; on said real property may he collected by your 
county treasurer in the manner authorized hy law for their collection. 

Coming now to a consideration of the question as to the date as of which 
the owner of the personal property of ,aid public utility became liable for the 
taxes on said personal property for said year 1914, consideration must be given 
to the provisions of sections 5420 ami 5421 of the G(·neral Corle, taken in connec
tion with the provbions of subdh·i,ion 9 of section 5422, G. C., a, abm·e quoted. 

From an examination of these provisions of the statutes, it is evident that 
inasmuch as the sworn statement which the public utility in question was required 
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to file with the tax commtsston on or before the first day of March of said year 
1914, showed an inventory of the personal property, including moneys, investments 
and credits owned by said The Gallipolis Gas and Coke Company, on the 1st day 
of January of said year, and upon this information taken in connection with the 
other information contained in said statement and furnished by said company in 
compliance with the other provisions of said section 5422, G. C., the tax com
mission determined the total value of all the property of said public utility, the 
value of the property remaining after the deduction by the tax commission of the 
value of the real estate of said public utility in compliance with the requirement 
of said section 5428, G. C., was the value of the personal property owned by said 
company on the 1st day of January of said year, and this was the value certified 
by the tax commission to the auditor of Gallia county in compliance with the 
requirement of section 5447, G. C. 

The personal property of said public utility, as well as the ownership thereof, 
must have been determined by the tax commission as of said date of January 1, 
1914, and so certified to said county auditor. I am of the opinion therefore that 
the date as of which the owner of said personal property was liable for the taxes 
on said personal property for said year 1914, was the 1st day of January of said 
year. 

No provision of the statutes makes said taxes on said personal property a 
lien on the property of said public utility, and I am of the opinion that the said 
L. B. Harrington, who purchased said property on February 13, 1914, and who 
has been the owner of said property since said date, cannot be required to pay 
said personal property taxes in the absence of an agreement to that effect. 

It follows that unless the Gallipolis Gas and Coke Company, or its successors 
or assigns, can be required to pay said personal property taxes, your county 
treasurer has no other recourse in law for their collection. 

In reaching this conclusion I am not unmindful of the provisions of section. 
5506, G. C. This section provides as follows: 

"The fees, taxes and penalties, required to be paid by this act, shall be 
the first and best lien on all property of the public utility or corporation, 
whether such property is employed by the public utility or corporation in 
the prosecution of its business, or is in the hands of an assignee, trustee or 
receiver for the benefit of the creditors and stockholders thereof.'' 

Upon an examination of the various sections of the act, mentioned in said 
section 5506, G. C., as found in 102 0. L., 224-262, it will be observed that the 
taxes therein referred to are the excise and franchise taxes provided for in said 
act. The provisions of said section 5506, G. C., have therefore no application to 
the taxes on the personal property of the public utility referred to in your inquiry. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1302. 

APPROVAL OF BOND ISSUE FOR BALLVILLE TOWNSHIP ROAD DIS
TRICT, BALLVILLE TOWNSHIP, SANDUSKY COUNTY, OHIO. 

CoLUMBUS, OHIO, February 28, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

"RE :-Bonds of Ball ville township road district, Ball ville township, 
Sandusky county, Ohio, to the amount of $20,000.00 for improving the 
public ways of said Ballville township road district, being forty bonds of 
$500.00 each, dated March 1, 1916, and payable at stated periods from 
).farch 15, 1928, to September 15, 1934, inclusive." 

I have examined the transcript of the proceedings of the township trustees 
of Ballville township, Sandusky countv, Ohio. relative to the i••nance of the :1bove 
bonds: also, the bond and coupon form attached thereto, and I find the same 
regular and in conformity with the General Code. 

I am therefore of the opinion that said bonds, drawn in accordance with the 
form presented, when properly executed and delivered, will constitute valid and 
binding obligations of said township road district. 

1303. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 

CORPORATION-MAY REDUCE ITS CAPITAL STOCK WITHOUT PRO
PORTIONATELY REDUCING PAR VALUE OF ALL ITS SHARES 
OF CAPITAL STOCK-THE Til\IKEI\-DETROIT AXLE COl\IPANY
SECTION 8700, G. C., INTERPRETED. 

A corporation may reduce its capital stock without proportionately reducing 
the par value of all its shares of capital stock, section 8700, G. C. 

CoLUMBt:s, OHio, February 29, 1916. 

HoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I have your letter of February 25, 1916, in which you request 
my opinion as follows: 

"\Ve are herewith enclosing for your opinion a certificate of decrease 
of capital stock of "The Timken-Detroit Axle Company," which was 
presented to this department by the firm of Lynch, Day and Fimple, 
attorneys at law, Canton, Ohio, for filing and recording. 

"We have refused to file- the said certificate for the reason that under a 
former opinion of yours it was held that before a certificate of reduction 
of capital stock can be filed, the nominal value of the shares thereof must 
be reduced accordingly. 

"\Ve would like an early opinion on the question as to whether or not 
the capital stock of a corporation can be reduced without the par value of 
the shares thereof being reduced accordingly." 
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Your letter directly presents the question: ":\I ust a corporation reduce the 
nominal value of all its shares into which its capital stock is dh·ided in order 
to secure a reduction of its capital stock, or may it accomplish the same result by 
reducing the number of its shares?" 

In my opinion to you under date of Xovember 11, 1915, referred to in your 
letter, the certificate of stock reduction presented to you for record, and upon 
which I advised you, disclosed upon its face that the corporation, in order to 
secure a reduction of its capital stock, was buying in some of its outstanding 
common stock and of necessity thereby impairing its assets. That fact alone was 
sufficient to justify the conclusion I then expressed to you, and the question you 

·now present was not given the careful and full consideration warranted by its 
importance, but was answered in view of the disclosure in the certificate of de
crease abO\·e mentioned, and in accordance with the ruling of my predecessor, 
Hon. Timothy S. Hogan, in a carefully prepared opinion addressed to your prede
cessor in office on February 28, 1914, the conclusion of which was that: 

"A corporation, in reducing its capital stock, may not decrease the 
number of shares into which the same is divided." 

I have since had occasion to give much time and study to the question pre
sented, and after full and careful consideration of the language of section 8700, 
of the General Code, which authorizes a corporation to reduce its capital stock, 
and also in view of the practice which prevailed for many years prior to the 
ruling above referred to, I find myself unable to concur in the conclusion expressed 
by my predecessor, and to the extent hereinafter stated I desire to modify the 
language in my own opinion, to which you referred in your letter. 

Section 8700 of the General Code, under which the authority to reduce capital 
stock of a corporation is conferred, is as follows : 

"\Vith the written consent of the persons in whose names a majority 
of the shares of the capital stock thereof stands on its books, the board 
of directors of such a corporation may reduce the amount of its capital 
stock and the nominal value of all the shares thereof, and issue certificates 
therefor. The rights of creditors shall not be affected thereby; and a 
certificate of such action shall be filed with the secretary of state." 

l\fy predecessor based his opinion of February 28, 1914, upon the meaning 
attributed by him to the word "and" as used in the phrase in section 8700 of the 
General Code : "may reduce the amount of its capital stock a11d the nominal value 
of all the shares thereof." He held that the word "and" inseparably connected 
the two actions, viz. : the reduction of the capital stock and the reduction of the 
nominal value of all its shares, so that the one might not be done without the con
current doing of the other. 

In other words, he gave to this phrase a meaning which might much more 
clearly have been expresed by the legislature in the following language: 

or, 

":\lay reduce the amount of its capital stock BY the reduction of 
the nominal value of all the shares thereof." 

":\fay reduce the amount of its capital stock if it proportionately 
reduces the nominal value of all the shares thereof." 
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").Iay reduce the nominal value of all its shares of stock and thereby 
reduce the amo\tnt of its capital stock." 

359 

I am unable to agree that the word "and" was used by the legislature with 
this restricted meaning. I understand it simply to connect in one sentence language 
which confers two powers which may he exercised either separately or in unison. 
If the following language had been used: '"the hoard of directors of such a cor
poration may reduce the amount of its capital stock and may reduce the nominal 
value of all the share~ thereof," the meaning I now attribute to the sentence as 
worded would be clear and unquestioned, and yet it would be difficult to state 
wherein the sentence is changed in meaning by including or omitting the inserted 
words. 

To my mind, the word "and" is more properly used to convey the meaning 
that both or either power may he exercised than is the word "or," which carries 
with it the meaning that either may be clone separately, and not that both powers 
may be exercised· concurrently. It is, however, a well recognized rule of con
struction that '·and" is often read "or," and "or" read "and." 1 therefore do not 
attribute great significance to the fact that in section 8698, of the General Code, 
which provides that a corporation, under certain conditions and restrictions, "may 
increase its capital stock or the number of ~hares into which it is divided," the 
word "or" is used. Under a very technical construction of this last section, a 
corporation could increase either its capital stock or the number of shares into 
which its capital stock is diviclecl, but could never do both concurrently, which 
was obviously not the legislative intent. 

I am informed that prior to the opinion of my predecessor, referred to, it 
had always been the practice to permit a reduction in the capital stock of a cor
poration without reducing the nominal value of the stock shares, but by simply 
reducing the number of shares. This practice was in keeping with the natural 
interpretation of the language of the code and prior statutes, and it worked no 
hardsh-ip or wrong 11pon any stockholder, it impaired the rights of no creditor, 
and affected no credits of the public. If the rule followed by the 1914 opinion is followed 
it cannot fail to produce absurd and recliculous situations. The resulting reduced 
stock of a corporation may have a par value of fractional dollars, or even frac
tional cents, which would injure, if not destroy, its market value and complicate the 
bookkeeping of the corporation. 

The most numerous instances of stock reduction are those where the corpora
tion has unissued stock and for various reasons desires to make a reduction to 
that extent in its aqthorizecl stock. If a corporation must reduce the nominal 
value of all its shares it is no nearer a solution of its problem after filing a 
certificate of reduction than before, because it still has its unissued stock with a 
reduction of the nominal value. In order, then, to get riel of all its unissued 
stock, the corporation would be obliged to reduce its capital stock by one hundred 
per cent. This construction of law, therefore, produces an unworkable rule in 
most instances where a reduction of the capital stock is desired. If. on the other 
hand, a construction be adopted which permits a reduction of the number of 
shares as an incident to the separate power to reduce the authorized capital stock, 
no difficulty is experienced in applying the law. If the amount by which its capital 
stock is reduced equals the amount of its unissued capital stock, which is the ca:;e 
in a majority of instances, it simply pushes out of existence such uni,-suecl stock. 
If a reduction b made which affects the issued stock, certificates showing fractional 
sharf's may be issued: or certificates showing shares of decreased valuation may 
be issued, at the option of the corporation. 
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I am not unmindful of the rule that merely because a prov1s10n of law is 
unworkable, or produces results not contemplated, by no means justifies a disregard 
of its plain meaning. vVhere an uncertainty exists as to the proper meaning of 
the language used by the legislature it is proper to consider and give weight to 
results and consequences which will follow each of the several possible construc
tions to which it is susceptible. 

For the foregoing reasons I am, therefore, of the opinion that a corporation 
may reduce its capital stock without proportionately reducing the par value of all 
its shares of capital stock. 

1304. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

COUNTY COMMISSIONERS-COMPENSATION OF BUILDING COMMIS
SION FOR NEW COURT HOUSE-ALSO ARCHITECTS AND OTHER 
EMPLOYES-FROM WHAT FUND PAID-WHEN EXPENSES OF 
SAID COMMISSION ARE PAID FROM GENERAL COUNTY FUND 
AND WHEN FROM BUILDING FUND. 

The compensation of a building commission as provided by section 2334, G. C., 
and all architects and other emplo:yes emplosed by said commission under provi
sions of section 2339, G. C., is payable from the building fund. The expenses of 
said commission, specified in section 2335, G. C., may be paid from the general 
county fund until said building commission fund becomes available for their pay
ment,. when they also should be paid from said building fund. 

CoLlJMBlJS, OHIO, February 29, 1916. 

HoN. P. A. SAYLOR, Prosecuting Attonzey, Eaton, Ohio. 

DEAR SrR :-I have your letter of February 16, 1916, bearing the following 
statement and inquiry: 

"Preble county has voted on the question of issuing bonds in the 
amount of $250,000.00 for the erection of a new court house and jail. The 
building commission has been appointed under section 2333 of the General 
Code of Ohio. Section 2334 provides for the compensation of the com
miSSion. Section 2339 of the General Code vests the power in the commis
sion of employing architects, superintendents, and other necessary em
ployes. Section 2335 of the General Code provides for the expenses of 
the commission. The county commissioners have raised this question 'out 
of what fund is the building commission and the services of the architects 
paid? ' Also 'out of what fund is the .expenses of this commission paid?' 
We have been unable to find any authority upon this proposition and there
fore ask that we may have your opinion upon the same at your very earliest 

. " convemence. 

There are no express prov1s1ons of law directing from what specific fund the 
different expenses to which you refer in your foregoing inquiry shall be paid. 

It is provided in section 2334, G. C., that the compensation of the persons 
appointed on the building commission shall be fixed by the court of common plea~ 
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and paid on its approval from the county treasury. X o other or further provi
sions are made with respect to the payment of said compensation. 

It is provided in section 2335, G. C., that the necessary expenses for stationery, 
postage, correspondence and travel out of the county required in the discharge of 
the duties of the commission shall be paid from the county treasury on the order 
of the county commissioners. There are no other provisions of law relating: in 
any way to the payment of the expenses specified in this section. 

By the provisions of section 2341, G. C., it is provided that when signed by 
five members of the commission, the county auditor shall draw his warrant on 
the county treasurer for the payment of all bills and estimates of such commission. 

The foregoing sections contain the only provisions of law relating in any way 
to the matters submitted by you in your inquiry. 

The only method by which any conclusion may be reached, therefore, in 
respect to the fund from which the payment of these various expenses may be 
made is to deduce from the purpose of the law generally the probable intention 
of the legislature in this regard. It is not the purpose of the laws relating to the 
erection of court houses and other county buildings specitied in section 2333, G. C., 
that the board of county commissioners, as such board, shall have any control or 
supervision of the fund provided by said section for the erection of such buildings. 
It is manifest from the general provisions of the law that the control of said 
fund is in the hands of the building commission. For this reason alone, if no 
other existed, we could safely conclude that all expenses and bills payable on the 
allowance and order of the building commission should he paid from the building 
fund. However, the expenses named in section 2335, supra, are paid upon the 
order of the county commissioners, and as to these expenses this conclusion will 
not apply. The expenses specified in this section may be, and in most eases are, 
preliminary expenses, and are ordinarily incurred prior to the sale of bonds. This 
is so because under the provisions of section 2333 a building commission may be 
appointed immediately after the election authorizing the issuing of bonds. This 
section expressly provides that application for their appointment shall be made 
within thirty days after said election. \Vhether this provision may be construed 
as strictly mandatory or not, is not material here, for its requirements must be 
assumed to be followed in every instance, and in consequence thereof said building 
commissions should be appointed and begin their work within the time limit named. 

It is evident then that the expenses named in saicl section 2335 will also 
begin with the work of the commission, ancl that the building fund will not be 
available for the payment of such expenses until some time after they are incurred. 
For this reason it has therefore generally been considered that the legislature 
intended the expenses named in said section 2335 to he those incurred by the 
commission in its preliminary work, and before any building fund is available for 
their payment. To that extent, therefore, payments of such expenses have been 
made from the general county fund, and I am not prepared to except to this 
practice, but the payment of any expenses of the commission from the general 
county fund should not continue after the building fund is in the treasury. 

I therefore hold that the expenses named in section 2335, supra, which are 
incurred prior to the sale of bonds, may be paid from the general county fund, 
but as to all other bills, claims, estimates and expenses, including the services of 
the architect, allowed and ordered paid by the commission, it is manifestly the 
intention of the law that such be paid from the building fund. This will also 
include the compensation of the commission as fixed and ordered paid by the court 
of common pleas; their compensation and the compensation of all other persons 
employed in and about the erection of said building by the commission arc nat
urally and properly a part of the cost of said building, as contemplated by section 
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2333, G. C., and are included in the amount submitted to the voters for their ap
proval under the provisions of said section. 

Answering your inquiry specifically, I must advise that the compensation of 
the building commission and all of its expenses after the building fund becomes 
available for the payment therefor, and the compensation of architects employed 
by said commission are payable from the building fund, and that the expenses 
of the commission specified in section 2335, supra, which are incurred prior to 
the creation of the building fund from the sale of bonds may be paid from the 
general county fund. 

1305. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney-General. 

APPROVAL OF ABSTRACT OF TITLE A~D DEED TO REAL EST ATE H\ 
COSHOCTON COUNTY TO STATE OF OHIO-GRANTORS, GILBERT 
]. McKEE A};'D \V IFE. 

CoLUMBUS, OHIO, March 1, 1916. 

HoN. FRANK R. FAUVER, Superintendent of Public Wor!?s, Columbus, Ohio. 

DEAR SIR :-Some .time since you submitted to me for examination an abstract 
of title to the following described premises: 

"Situated in the 3d quarter of Bethlehem township, county of Coshoc
ton, state of Ohio, being all the land in the southwest part of a tract of 
land sold to Gilbert ]. McKee by' Wm. Coffman and wife as recorded in 
volume 116, page 439, in the records of Coshocton county. 

"Located in lot X o. 6 of the Rathbone section in the 3d quarter of the 
6th township and 7th range. Being all that land now owned by Gilbert ]. 
McKee lying between the following described line and the \Valhonding 
river and east of the west line of lot No. 6. Said line beginning at a stake 
in the west line of lot Xo. 6, 1215 ft. south of the center of the \Varsaw 
and Coshocton! road, and on the line between the lands· of Matthew Craw
ford and Gilbert ]. :McKee. Thence east 14 ft. to a concrete monument 
from which a maple tree 14" in diameter bears S. 76° E. a distance of 
77.9 ft. and a concrete monument bears S. 23° 00" \V. a distance of 49.9 
ft. Thence S. 49° 45' E. 1437.1 ft. to a concrete monument; thence X. 88° 
25' E. 133.6 ft. to a concrete monument on the east ·line of sa1d lot ~o. 6 
on the line between Samuel Hamilton and Gilbert ]. :\IcKee. Thence with 
said east lipe S. 3° 3' \\'. 231 ft. to the \Valhonding river at the west end 
of a retaining wall to the Six :\lile dam. 

"This tract also includes all of tract No. 1, of the abandoned Walhond
ing canal lands, being the same lands deeded by state of Ohio to John G. 
Frederick by deed February 21, 1898, beginning at the west line, extended, 
of said lot X o. 6, which point is station 904+45 of E. ]. Olney's survey 
of the \Valhonding canal in the year 1896 and running eastward the full 
width of the abandoned Walhonding canal and its embankments 1,000 ft. to 
station 914+45 of said Olney's survey which is at the upper end of lock 
No.5 as numbered on the \Valhonding canal from Roscoe, 0. 

"The total to be conveyed is estimated to contain 22.3 acres more or 
less of which there now is approximately 4.5 acres cultivated land, 12.3 
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acres sanded and covered with gravel, 5.5 acres covered with water. 
"Also a right-of-way 14 ft. wide extending along the west line of lot 

Xo. 6, from the above described tract 1215 ft. north to the Warsaw-Coshoc
ton ro<rd, also the privilege of a temporary camp on the lands of Gilbert 
]. :\lcKee to be rtmoved after the completion of the levee now under con
struction." 
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This abstract under date of August 4, 1915, was prepared by Solomon :\lercer, 
abstractor of Coshocton, Ohio. Since the date of said abstract I have abo had sub
mitted an additional certificate of :\Ir. :\Iercer under date of September 17, 1915. 

In addition to the abstract and the certificate referred to above, on February 
11, 1916, I received a certificate from the treasurer of Coshocton county, Ohio, and 
certificate from the recorder of Coshocton county, Ohio, and on February 28, 1916, 
an additional certificate from the recorder of Coshocton county, Ohio. 

From my examination of the abstract and the various certificates above referred 
to. I am of the opinion that Gilbert ]. :\IcKee and wife were on the 28th day of 
February, 1916, seized of an estate in fl"e simple to the premises described above, 
free from all encumbrances whatsoever. 

I have also examined the deed submitted by you which was executed by Gilbert 
]. 11cKee and ::\lyrta A. ::\IcKee, his wife, to the state of Ohio under date of Feb
ruary 7, 1914. 

This deed is in proper form and in my opinion will convey to the state of Ohio 
an estate in fee simple to said premises. The abstract of title and vanous cer
tificates attached thereto and the deed are herewith returned to you. 

1306. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-Ge1zeral. 

AMEXD:\IENT TO ARTICLES OF INCORPORATION ADOPTED BY 
U~A~Il\10US COXSEXT OF STOCKHOLDERS CHA?\GI~G UNIS
SUED COl\1:\IO~ STOCK TO PREFERRED STOCK OR UXISSUED 
PREFERRED STOCK TO COl\IMOX STOCK, APPROVED-THE RA
DIUl\1-ACTIV COl\IP ANY. 

The secretary of state ma}' permit the filing of amendment to articles of incor
poration adopted by the unanimous consent of the stockholders clza~zging unissued 
common stock to preferred stock or unissued preferred stock to commo11 stock. 

CoLl.:MBt:s, 0Hro, ::\larch 1, 1916. 

HoN. CHARLES Q. HILDEBRANT, Secretar:y of State, Columbus, Ohio. 

DE.\R SIR :-I have your letter of February 25, 1916, with enclosures, in which 
you request my opinion as follows: 

"\\' e are enclosing for your opmton an amendment to the charter of 
'THE RADIU::\1-ACTIV CQ:IIPAXY.' 

"\\' e have not filed the said amendment for the reason that under a 
former opinion of yours it was held that preferred stock cannot be changed 
into common stock by amendment. 
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"We are withdrawing the request for an opinion asked for in our com
munication of February 16, 1916." 

Upon examination of the charter of the Radium-Activ Company I find that it 
has at present a total authorized capital stock of $300,000.00, $100,000.00 of which is 
common stock divided into one thousand shares of the par value of one hundred 
dollars each, and $200,000.00 of which is preferred stock divided into two thousand 
shares of the par value of one hundred dollars each. 

The company seeks to amend its articles of incorporation by changing $100,-
000.00 of its authorized but unissued preferred stock to common stock, and to 
change its resulting $200,000.00 common stock to forty thousand shares of the par 
value of $5.00 each. 

The following is a copy of a letter written to you under date of February 19, 
1916, by Mr. B. W. Coflland, manager of the Radium-Activ Company, which you 
have turned over to me for consideration: 

"Supplementing our interview with the assistant secretary and your 
chief clerk of the 16th instant, I wish to state that the proposed amendment 
to the articles of this company does not contemplate any change in any 
outstanding preferred stock as the present authorized issue is two hundred 
($200,000.00) thousand dollars; the proposed amendment changes one 
hundred thousand of this to common, but there is at present only thirty
six shares, representing thirty-six hundred ($3,600.00) dollars of this stock 
subscribed for or issued." 

The question raised and upon which you desire my opinion is as to whether or 
not the Radium-Activ Company may, with the written consent of all its stock
holders, by amendment to its articles of incorporation, change $100,000 of its un
issued preferred stock to common stock. 

I have recently advised you in opinion N"o. 989, dated October 30, 1915, in 
opinion No. 1160, dated January 11, 1916, and in opinion No. 1244, dated February 7, 
1916, which were based upon the particular facts presented in each case, that the 
corporations there under consideration might by amendment authorized by the 
unanimous consent of all stockholders change unissued common stock to preferred 
stock. 

I am not unmindful of an earlier opinion referred to in your letter in which I 
advised you that a corporation was not authorized to change preferred stock to 
common stock by amendment, nor have I yet been able to find in the General Code 
any specific provision authorizing such an amendment. In view, however, of the 
practice which has long existed under the ruling of your department, and of which 
I was not fully aware at the time my former opinion was prepared, of permitting 
amendments to articles of incorporation changing the character of corporate stock, 
particularly common stock to preferred stock, and in view of the advice given you 
in the three opinions above referred to relative to the changing by amendment un
issued common stock to preferred stock with the unanimous written consent of 
all stockholders, I am of the opinion that you should file and record the certificate 
of amendment presented to you by the Radium-Activ Company. The rights of 
neither creditors nor stockholders can in any way be affected or prejudiced by per
mitting this change, as all the stockholders have consented thereto in writing, and 
the assets of the corporation and the liabilities of its stockholders, in so far as 
creditors are concerned. are in nowise impaired. 

For your future guidance in this connection, I may add that it is my opinion 
that you should file and record certificates of amendment to articles of incorpora-
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tion, adopted by the unanimous consent of all the corporation's stockholders, chang
ing unissued common stock to preferred stock, or unissued preferred stock to 
common stock. 

1307. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney-General. 

MOTHERS' PENSION LAW-GRANTEE INELIGIBLE TO RECEIVE PEN
SION AFTER REMARRIAGE-STEPFATHER NOT LIABLE FOR SUP
PORT OF STEPCHILDREN. 

Grantee of mothers' pension under section 1683-2, G. C., as amended, is in
eligible to receive the same after remarriage, u:hile her husband is alive, not per
manently disabled or a prisoner or has not deserted and continued such desertion 
for a period of three years. 

Stepfather not subject to prosecution under the provisions of section 13008, 
G. C., for failure to support children of his wife by a former marriage, unless he 
has taken some action towards the adoption of her children. 

CoLUMBUS, Oaro, March 1, 1916. 

RoN. MEEKER TERWILLIGER, Prosecuting Attorney, Circleville, Ohio. 

DEAR SrR :-Permit me to acknowledge the receipt of your request for an opin
ion concerning mothers1 pensions which is as follows: 

"The juvenile court of this county has referred a question to me re
lating to mothers' pensions and as the question has never been passed upon 
by any court of this state, that I am able to find, I am constrained to refer 
the matter to your department for the purpose of obtaining an opinion on 
the question as probably the same question has been referred to you before. 
The facts are these : · 

"Mr. and Mrs. James Curry were the parents of six children; Mr. 
Curry died two years ago leaving a widow and the six children mrviving 
him, none of the children being entitled to an age and schooling certificate. 
The juvenile court allowed Mrs. Curry a mothers' pension for the partial 
support of herseli and her six children. About two months ago, Mrs. 
Curry, being yet a young woman, married a Mr. Stebleton, and they are 
now living together as man and wife and have some of her children by her 
first husband living with them. Mr. Stebleton is a poor man, living upon 
his daily earnings and does not want to support the Curry children as he 
claims he is not able to do so, but he wants his wife, the former Mrs. 
Curry, to live with him. Mrs. Stebleton insists that the mothers' pension 
be continued for the partial support of her children. 

"Her present husband, Mr. Stebleton, is not permanently disabled by 
reason of physical or mental infirmities, but works when the weather per
mits and when he can get work. 

"Is !\f rs. Stebleton entitled to a mothers' pension under section 1683-2 
of the General Code? 

"Is Mr. Stebleton liable under section 13000 of the General Code of 
Ohio for the support of the Curry children, now his stepchildren? 
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"If you have already passed upon these questions I would thank you 
for a copy of the opinion, and if you have not I would thank )'ou to give me 
your opinion at your earliest convenience." 

The authority for the granting or allowance of mothers' pensions is to be found 
in the juvenile court act, sections 1683-2, and 1683-3, as amended, 106 Ohio L., 436, 
the same being, in part, as follows: 

"Section 1683-2. For the partial support of women whose husbands 
are dead, or become permanently disabled by reason of physical or mental 
infirmity, or whose husbands are prisoners, or whose husbands have de
serted, and such desertion has continued for a period of three years, when 
such women are poor, and are the mothers of children not entitled to re
ceive age and schooling certificate, and such mothers and children have a 
legal residence in any county of the state for two years, the juvenile court 
may make an allowance to each of such women as follows : * * * 

"Section 1683-3. Such allowance may be made by the juvenile court, 
only upon the following conditions:· First, the child or children for whose 
benefit the allowance is made must be living with the mother of such child 
or children; second, the allowance shall be made only when in the absence 
of such allowance, the mother would be required to work regularly away 
from her home and children, and when by means of such allowance she 
will be able to remain at home with her children, except that she may be 
absent for work for such time as the court deems advisable; third, the 
mother must in the judgment of the juvenile court be a proper person, 
morally, physically and mentally for the bringing up of her children; fourth, 
such allowance shall in the judgment of the court be necessary to save the 
child or children from neglect and to avoid the breaking up of the home 
of such woman; fifth, it must appear to be for the benefit of the child to 
remain with such mother; sixth, a careful preliminary examination of the 
home of such mother must first have been made under the direction of the 
court by the probation officer, the agent of an associated charities organ
ization or humane society, or in the absence of such probation officer, so
ciety or organization in any county, the sheriff of such county shall make 
such investigations as the court may direct, and a written report of the 
result of such examination or investigation shall be filed with the juvenile 
court, for the guidance of the court in making or withholding such allow
ance." 

From a reading of the sections quoted it will be noted that to make a woman 
eligible to receive a mothers' pension she must be either a widow, the wife of a 
man who is permanently disabled by reason of physical or mental infirmity, the 
wife of a prisoner who does not support his child or children, or of a man 
who has deserted herself and her children for a period of three years. If the 
woman is poor and the mother of children under the stipulated age, the juvenile 
court has jurisdiction to allow a mothers' pension if one or more of the conditions 
recited above are present. 

In the case of Mrs. Stebleton the jurisdictional requisites are lacking as :Mrs. 
Stebleton, the applicant, does not appear before the court under either of the con
ditions outlined by the statutes. 

I am not unmindful of the provisions of section 1683 of the General Code, 
which direct that a liberal construction be given to the juvenile court act to the 
end that proper guardianship may be provided for the child, but notwithstanding the 
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unfortunate conditions which command close attention in the case under consid
eration the most liberal construction which might be given to the mothers' pen
sion act would not remO\·e the barriers which exclude ::O.Irs. Stebleton from its bene
fits. 

It is my opinion, in answer to your tirst question, that under the conditions 
outlined by you, ::O.Irs. Stebleton is not eligible to receive a mothers' pension under 
the provisions of section 1683-2 of the General Code, as amended, supra. 

The second que;tion in your letter is as to whether or not ::O.lr. Stebleton is 
liable under section 13008 of the General Code of Ohio for the support of the 
Curry children, now his stepchildren. Section 13008 of the General Code is as 
follows: 

"\\'hoever, being the father, or when charged by law with the main
tenance thereof, the mother, of a legitimate child under sixteen years of age, 
or the husband of a pregnant woman, living in this state, being able by 
reason of property, or by labor or earnings, to provide such child or such 
woman with necessary or proper home, care, food and clothing, neglects or 
refuses so to do, shall be imprisoned in a jail or workhou<P at harrl lahor 
not less than six months nor more than one year, or in the penitentiary 
not less than one year nor more than three years." 

There is only one decision in the state of Ohio on this subject, and that is the 
case of Trustees of Bloomfield v. Trustees of Chagrin, 5 Ohio R., page 315. In 
that case it was held by the court that; 

"The second husband has no legal control over his wife's children by 
former marriage. He has no right to their services, and is not bound to 
support them, consequently they can derive no settlement from him." 

In the case of Frank Kraft v. Herman Wolf, 3 Ohio X. P. (X. S.), 105, which 
was a case of homestead and family exemption in the common pleas court of Cuy
ahoga county, the court, at page 107, makes the following observation; 

"Sections 3137-a and 3139, Revised Statutes, throw some light upon 
whether or not a stepdaughter is a child, not by what they say, but by what 
they involve and by what they exclude. 

"The first named section provides, in substance, that any inhabitant 
of the state being the husband of any woman who has a child by a former 
husband may file a petition in the probate court, etc., for a change of name 
of such stepchild. 

"Section 3139 provides that when this provision has been complied 
with, when he has made the application and had a change of name, when 
all these things have been clone. the probate court shall declare on its order 
that from that date ;uch child is, to all legal intents and purposes, the child 
of the petitioner. The court shall make that declaration after all these 
things be done. I think a fair construction of that is to say that the l.eg
islature has fairly said that up to that time the child is not the child of 
the petitioner. There is only one deci;ion in this state on that 'ubject, and 
that is in 5 Ohio, 315. The fact that it was never moclitierl in any way in
dicates that it is a >t·ttlerl rule. It was held in that Ca'-e that a stepfather 
has no right to the .;en-ices of a >tcpchilcl. The court is. therefore, of 
opinion that, althou;?;h this man i, a wiclower and that his child is unmar
ried, she is not his daughter." 



368 OPINIONS 

The doctrine announced in the case of Trustees of Bloomfield v. Trustees of 
Chagrin is the law of the state, it never having been altered, modifid or reversed, 
and it is my opinion, therefore, that unless l\Ir. Stebleton has taken some positive 
steps towards the adoption of the children of his wife by her former marriage he 
could not be successfully prosecuted under the provisions of section 13008 of the 
General Code. 

1308. 

Respectfully, 
EDWARD C. TCRNER, 

Attonze:>•-General. 

DISAPPROVAL, BOND ISSUE OF DOVER TOWNSHIP RURAL SCHOOL 
DISTRICT, TUSCARAWAS COUNTY, OHIO. 

CoLUMBUS, OHIO, i\f arch 2, 1916. 

l11dustrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE :-Bonds of Dover township rural school district to the amount 
of $30,000.00 accepted ]ly the industrial commission by resolution dated 
February 10, 1916, being sixty bonds of $500.00 each, bearing interest at 
the rate of five per cent. per annum, payable semi-annually." 

Upon examination of the transacript of the proceedings of the board of edu
ca-tion of Dover township rural school district relative to the issuance of the above 
bonds I find that such school district is not authorized to issue bonds to the amount 
of $30,000.00 under the provisions of section 7629 of the General Code, as the tax 
duplicate of said school district amount to only $3,119,980.00, and the total amount 
of the bonds which may be issued by a vote of the board under said section cannot 
exceed the aggregate of a tax at the rate of two mills upon the said tax valuation. 

I am in receipt of a letter from Hon. E. E. Lindsey, prosecuting attorney of 
Tuscarawas county, advising me that the board of education of Dover township 
rural school district will call a special election to authorize the issuance of bonds 
in the amount of $30,000, and that they will again be offered to your commission 
as soon as proceedings relative thereto have been completed. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 
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1309. 

SECTION 5660, G. C., APPLICABLE TO CO~TRACT FOR ERECTIOX OF 
1\EW COURT HOUSE-BO~\DS :\lUST BE SOLD AXD I~ PROCESS OF 
DELIVERY-Bmms FOR ERECTIOX OF COURT HOUSE 111UST BE 
OFFERED TO IXDUSTRIAL COMMISSION BEFORE ADVERTISING 
SAID BONDS FOR SALE. 

~Vhen moneJ• for the erection of a court house is to be derived from the sale 
of bonds, 110 legal contract lila)' be made for the erection of such building uniil suf
ficient bonds are sold and in process of deli.ver:!; to pay the cost of erection, as pro
vided in said contract. 

The prozoisions of section 1465-58, G. C., as amended, 103 0. L., 76, referring 
to the taking of bonds by trustees of tlze sinking fund of the taxing district issuing 
said bonds, do not apply to bonds issued by a county for the erection of a._court 
house, but such bonds shall be directly offered in U'riting to tlze llldustrial Commis
sion before the same are advertised for sale. 

CoLUMBUS, OHio, March 3, 1916. 

HoN. P. A. SAYLOR, Prosecuting Attorney, Eaton, Ohio. 

DEAR SIR :-I have your letter of February 29, 1916, hearing the following state
ment and inquiry: 

"Sometime ~ince I wrote you with reference to the building of our 
court house and the payment of the commission and the architect. Since 
then the auditor of our county has raised the question about the certificate 
required when the contract is let that the funds are in the treasury for the 
payment of the obligation of the contract. We are about to advertise for 
bids for contracts to erect the court house, and the auditor's question in
volves in construing seciion 5660 of the G. C. of Ohio. Seclion SG60 i~ 

as follows: 
" 'The commissioners of a county, the trustees of a township and the 

board of education of a school district, shall not enter into any contract, 
agreement or obligation involving the expenditure of money, or pass any 
resolution or order for the appropriation or expenditure of money, unless 
the auditor or clerk thereof, respectively, first certifies that the money re
quired for the payment of such obligation or appropriation is in the treas
tlry to the credit of the fund for which it is to be drawn or has been levied 
and placed on the duplicate, and in process of collection and not appro
priated for any other purpose; money to be derived from lawfully author
ized bonds sold and in process of delivery shall, for the purpose of this 
section, be deemed in the treasury and in the appropriate fund. Such 
certificate shall be filed and forthwith recorded, and the sums so certified 
shall not thereafter be considered unappropriated until the county, town
ship or board of education, is fully discharged from the contract, agree
ment or obligation, or as long as the order or resolution is in force.' 

"We voted on selling bonds in the amount of $250,000.00, and the 
advisability of selling all these bonds at one time was questioned by the 
county commtsstoners. It might be a saving to the county to sell these 
bonds at different times, as the work progressed, and the commission 
needed the money. 

"The contract for the court house will probably be in the neighbor-
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hood of $200,000.00. \V ould we have to sell bonds to the amount of $200,-
000.00 so that the auditor could make the certificate required in section 
5660, or are the bonds after they have been once authorized by a vote of 
the people, considered in the process of collection whether they have been 
advertised for sale or not? 

"\Ve would like to hear from you in reference to this matter as well 
as our preceding questions contained in former letter, at your earliest 
convenience. 

"The act creating the state liability board of awards, 103 Ohio laws, 
page 76, provides : 

"'And it shall be the duty of the boards or officers of the several tax
ing districts of rhe state in the issuance and sale of bonds of their respec
tive taxing districts, to offer in writing to the state liability board of 
awards, prior to advertising the same for sale, all such issues as may not 
have been taken by the trustees of the sinking fund of the taxing district 
so issuing such bonds.' 

"This raises the question 'Is there a board of commissioners of the 
sinking fund for the county?' If there be such a board, how was it ap
pointed or selected?" 

The provisions of section 5660, G. C., quoted by you in your foregoing in
quiry, have been repeatedly held by the courts of this state to be mandatory. They 
apply to the contract for the erection of your new court house. They require that 
the money necessary to complete any contract made for its erection shall be in the 
treasury at the time said contract is consummated. If, however, the money for 
building a. court house is to be derived from the sale of bonds (as in your case), 
it is sufficient that said bonds are lawfully authorized to be sold, and are sold and 
in process of delivery. It is, therefore, not sufficient, as suggested by you, that 
said bonds are authorized by a vote of the people. They must be sold and in process 
of delivery. This is the plain requirement of the law aforesaid, and it may not be 
evaded. Your board of county commissioners cannot make a legal contract for 
the erection of your court house until sufficient bonds are sold and in process of 
delivery to pay the cost of building as provided by the contract. 

Referring to your second inquiry, there is no county sinking fund and, there
fore, no statutory provisions for the appointment of trustees or commissioners 
thereof. The provisions of the law, quoted in this inquiry, do not apply to county 
bonds, except to require that county commissioners shall offer, in writing, all bonds 
issued by the county to the Industrial Commission of Ohio before advertising said 
bonds for sale. It will be necessary, therefore, in your case that all bonds which 
your county commissioners determine to sell shall, first, be offered in writing to 
said Industrial Commission of Ohio, and if not accepted by them, as provided by 
law, may then be advertised by your commissioners. 

Respectfully, 
Enw ARD C. TuRNER, 

Attonzey-Gcneral. 
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1310. 

::\1UXICIPAL CORPORATIO::-J-COUXCIL HAS DISCRETIOX TO Ft.:R
XISH LAW BOOKS TO ::\IA YOR-::\IA YOR HAS XO CO~TROL OF 
BOOKS FURXISHED AXY OTHER DEPARDIEXT OF \'ILLAGE. 

The matter of furnishing law books, illcludillg a set of the Gelleral Code of 
Ohio, for use iu the cffice of mayor of any dllage rests ia the discretio11 of the 
colllzci! of said village. If said coullcil 11eg/ects or declilles to funzish said books 
the ma:y,•or is without any recourse, /lor has he a12y cu1ztrol of said books if fur
llished by cowzcil for use in a11y other departmellt of the village. 

CoLu:,rBus, OHio, ::\larch 3, 1916. 

Bureau of !uspection and Supervisioll of Public 0 ffices, Columbus, Ohio. 
GENTLEME:." :-I have your letter of February 25, 1916, submitting the following 

inquiries: 

''FIRST. If the council of a village refuses to provide the General 
Code of Ohio for the use of the mayor's office of said village, is there any 
recourse left to the mayor by means of which he can provide such equip
ment for his office at the expense of the village? 

"SECOXD. If said viJlage is owner of a set of Page & Adams Anno
tated General Code of Ohio, may the council of said village ?lace said books 
with their legal counsel instead of with the mayor or clerk of the village?" 

The furnishing of law books for use in a mayor's office in a village is a matter 
which rests in the discretion of council. The only statute which refers to the mat
ter of furnishing an office for the mayor of a municipality is section 4550, G. C., 
which provides as follows: 

"He shall keep a docket, and shall be entitled to receive the same fees 
allowed justices of the peace for similar services. He shall keep an office 
at a convenient place in the corporation, to be provided by the council, and 
shall be furnished by the council with the corporate seal of the corporation, 
in the center of which shall be the words, '::\Iayor of the city oL _________ ,' 
'::\Iayor of the village of_ _____________ ,' as the case may be. 

This section confers upon council the authority to provide an office for the 
mayor of its municipality. The right to provide an office includes the power to 
furnish and equip said office with everything reasonably necessary for the use of 
the mayor while occupying it as an official of the municipality. This includes the 
furnishing of law books and the books in question, but it is not a duty specifically 
imposed upon council and for that reason may not he enforced by mandamus. 
This being so, if council declines tO' furnish the books named, the mayor 
is without any recourse, nor has he any control of any books which council may 
procure for its legal counsel and by its orders placed in the office of such coun,;el. 

Your first inquiry, therefore, is answered in the negative and your ~econd in the 
affirmative. 

Respectfully, 
EDWARD c. Tt:RNER, 

Attorlley-Cclleral. 
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1311. 

COU:t\TY AUDITOR-PETITIO:t\ AND BOND FILED WITH COUXTY 
AUDITOR CNDER SECTION 6447, G. C.-AUDITOR :\lUST GIVE NO
TICES REQUIRED BY SECTIONS 6448 TO 6451, G. C. 

Wizen a petition and bond are filed with the county audito1· in all respects in 
accordance with the provisions of section 6447, G. C., it becomes the duty of the 
county auditor to give the uotices as required by sections 6448, 6449, 6450 and 6451, 
G. C., and of the county commissioners to determine the uecessity of the proposed 
improvement in the manner prescribed by section 6451, G. C. 

CoLUMBUS, OHio, March 3, 1916. 

HoN. PERRY SMITH, Prosecuting Attorne}', Zanesville, Ohio. 

DEAR SIR:-Yours under date of February 5, 1916, is as follows: 

"There seems to be some controversy in reference to a private ditch 
that was built in Falls township this county by private individuals. The 
trustees nor the county commissioners did not in any way have anything 
to do with the so-called private drain or ditch. I have advised the com
missioners that under the circumstances they have no right to interfere 
in any way in the adjustment of the conditions between the private owners 
and this ditch and l\lr. Haines representing the petitioners who filed a 
petition with the auditor of our county asking the commissioners to adjust 
the conditions between the property owners and figuring the assessments 
that each should pay and 1 can see no reason why under the section of 
the statutes referred to by 1Ir. Haines where the commis~ioners have any 
right legally or otherwise, statutory or otherwise. to comply with the re
quest of these petitioning creditors. I am sending you the letter that was 
handed to me by ll1r. Haines, attorney, and also a map of his drawing." 

It appears from the accompanying plat and correspondence that in the town
ship named and near the city of Zanesville there was constructed along a natural 
water course, other than a living stream, some 18 years ago, a tile<l drain about 
1,000 feet in length, for the purpose of draining the surrounding lots and land and 
carrying away the water which would follow the natural water cour3e and in time 
of storm overflow the surrounding lots and land. Some three hundred feet of this 
tiled drain or water course has so collapsed as to render it ineffective in carrying 
away the water and causing the same to overflow and percolate the surrounding 
land and lots to the damage and inconvenience of the owners thereof. It is stated 
that it is desired by surrounding lot and land owners to have this drain, ditch or 
water course repaired or improved in such manner as to effectively and properly 
drain the lots and land adjacent thereto and so flooded by reason of the present 
condition of the water course in question. It is stated by you also that there has 
been filed with the county auditor a petition "asking the commissioners to adjust 
the conditions between the property owners." No copy of such petition is sub
mitted and its sufficiency cannot, therefore, be considered, nor is any question asked 
which you request that I undertake to answer or express an opinion upon. I shall, 
however, call your attention to the provisions of section 6443, G. C., which are as 
follows: 

"The board of county commissioners, at a regular or called session, 
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when necessary to drain any lots, lands, public or corporate road or rail
road, and it will be conducive to public health, convenience or welfare, 
in the manner provided in this chapter, may cause to be located and con
structed, straightened, widened, altered, deepened, boxed, or tiled, a ditch, 
drain or water course, or box or tile part thereof, or cause the channel of a 
river, creek or run, or part thereof, within such county, to be improved 
by straightening, widening, deepening, or changing it, or by removing from 
adjacent lands timber, brush, trees, or other substance liable to obstruct it. 
The commissioners may change either terminus of a ditch before its final 
location, if the object of the improvement wiii be better accomplished 
thereby." 
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Section 6446, G. C., provides that application for such improvement shaH be 
made to the commissioners of the county, signed by one or more owners of lots 
or lands which wiii be drained or benefited thereby, or to other public authorities 
therein named. 

Section 6447, G. C., provides : 

"A petition shaii be filed with the county auditor setting forth the 
necessity and ben~fits of the improvement and describing the beginning, 
route and termini thereof. It shaii also contain the names of the persons 
and corporatioiJs, public or private, who, in the opinion of the petitioner or 
petitioners are in any way affected or benefited thereby. There shaH be 
filed therewith a bond, subject to the approval of said auditor, payable to 
the state of Ohio, with at least two sufficient sureties, in not less than two 
hundred doiiars, conditioned for the payment of ail costs if the prayer of 
the petition is not granted or is dismissed for any cause. If the name of 
a person or corporation, either public or private, in any way affected by the 
proposed improvement, is omitted from the petition, the county commis
sioners, upon discovering that such omission has been made, shaH supply 
such name and cause notice to be served as herein provided." 

Sections 6448, 6449, 6450 and 6451 prescribe the manner of giving notice of the 
filing of the petition, the time for a hearing, a view of the proposed improvement 
and requires that the commissioners determine the necessity thereof. If the com
missioners find for the improvement, the machinery for the appropriation of land 
necessary, the fixing of damage therefor and making assessment of the cost of the 
improvement is provided in subsequent sections. 

The only question I am able to gather from the correspondence submitted is 
whether the county commissioners have jurisdiction to proceed to effect such im
provement upon the petition of a lot or land owner for same. If the petition and 
bond are iu all respects in conformity with the provisions of section 6447, G. C., 
supra, it then becomes the duty of the county auditor to give notice thereof accord
ing to the provision of sections 6448, 6449 and 6450, G. C. Upon the day stated in 
said notice for the hearing on said petition, it is the duty of the county com
missioners to go over and along the line of the proposed improvement and view 
the same and to determine whether. or not it will be conducive to public health, 
convenience or welfare. If it is found hy the commissioners that such proposed 
improvement will be so conducive to the public health, convenience or welfare, the 
commissioners are then authorized to proceed, pursuant to the provision of said 
section 6451, G. C., et seq., supra, to the establishment or constntction of such im
provement as may be found to be authorized by said section 6443, G. C., supra. 
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The question of jurisdiction in the first instance in these matters depends solely 
upon the petition and bond required by section 6lM7, G. C., supra, independent of any 
other fact pertinent to the necessity of such improvement. The facts pertinent to the ne
cessity of the improvement are matters for consideration in connection with the view 
and the determination on the part of the commissioners of the question of whether the 
same will be conducive to the public health, convenience and welfare, and may not 
be taken into consideration in determining the sufficiency of the petition and bond 
to give jurisdiction to the commissioners to proceed to give notice, hear, view and 
determine the necessity of the improvement. 

In the case of Chesbrough v. Commissioners, 37 0. S., 508, it was held: 

"4. It is the public health, convenience or welfare of the community 
to be affected by the proposed ditch, and not that of the public at large, 
that is to be regarded in the construction of a ditch. Hence, if it appears 
that the proposed ditch will be 'conducive to the public health, convenience 
and welfare of the neighborhood' through which it will pass, the commis
sioners are authorized to construct the same." 

So that it is not essential that the commissioners find that the proposed im
provement will be conducive to the general public health, convenience and welfare, 
but it is sufficient if it be found that the proposed improvement will be conducive 
to. the public health, convenience and welfare of the surrounding community or the 
neighborhood, as it was put in this case. This may not be taken, however, to 
authorize the commissioners to order such improvement established or constructed 
merely for the personal benefit of the lot and land owners interested therein, but 
it must be found necessary to the public health, convenience and welfare. That is 
to say, the benefits to be derived therefrom must go beyond the mere improvement 
of the land and property affected thereby. 

Attention is called to the first branch of the syllabus of the case of Commis
sioners v. Gates, 83 0. S., 19, in reference to the proceedings under section 4447, 
R. S., which were incorporated in the General Code as section 6443, et seq., and 
which is as follows: 

"2. The county commissioners, sitting as a board, in hearing an appli
cation on the part of land owners for the establishment of a ditch, as 
provided by section 4447, and following, of the Revised Statutes, represent 
the land owners, petitioners, and not the county, where it is found that the 
improvement is of local interest only, and that the cost and expense should 
be assessed wholly against the lands benefited. Where the finding is that 
the improvement is of sufficient importance to the public to justify the pay
ment of damages and compensation, in whole or in part, out of the county 
treasury, the board may so order, and in such condition the board repre
sents the county, and not exclusively the petitioners." 

From this it conclusively appears that the action of the county commissioners is 
fully authorized, although the interest in the improvement proposed is local in its 
nature and the benefits to be derived therefrom confined to a particular community 
or locality, and that in case the benefits of such proposed improvement are re
stricted to such narrow limits, the commissioners act in their official capacity as 
representatives of the parties to such proposed improvement. 

As stated above, if the petition and bond are regular, it is not for the com
missioners to anticipate what the pertinent facts to the necessity of the improvement 
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may demand and refuse to recognize the petition. The jurisdictional matter in the 
first instance must be sought in the bond and petition alone. 

In view of the indefinite character of your inquiry, I am unable to advise you 
further than to say that in my opinion if the petition and bond are regular and 
sufficient in law, it is the duty of the county auditor to proceed to give the notice 
required by statute and of the commissioners to proceed to give a hearing thereon 
on the date fixed in said notice, to view the line of the proposed improvement and 
then to determine its necessity. \\"hether further proceedings shall be had thereon 
must be determined by the finding of the commissioners on the question whether 
said improvement will be conducive to the public health, convenience and welfare. 

1312. 

Respectfully, 
EDWARD c. Tl"RXER, 

Attorney-General. 

l\IUXICIPAL CORPORATIO~-CITY EXGIXEER IS WITHIX CLASSIFIED 
CIVIL SERVICE-PERSOX IN CLASSIFIED CIVIL SERVICE PRO
HIBITED FROl\1 BEING AX ACTIVE CAXDIDATE FOR AN ELEC
TIVE POLITICAL OFFICE. 

1. A city engineer holding the regular and permanent appointment as such in 
the department of public service in a city is within the classified civil service of said 
city. 

2. The provisions uf section 480..23, G. C., as amended 106 0. L., 416, prohibit 
a person who is holding a position in the classified civil service from being an active 
candidate for 011 elective political office. 

CoLUMBUS, OHIO, March 3, 1916. 

HoN. E. E. LINDSAY, Prosecuting Attorne:y, New Philadelphia, Ohio. 

DEAR Sm:-I have your Jetter of February 25, 1916, submitting the following 
inquiries: 

"1. Does the appointment of an engineer or surveyor in cities and vil
lages come within the classified service of the civil service laws of the state? 

"2. l\Iay a person holding a position under the classified service of the 
civil service laws of the state be an active candidate for an elective office 
while holding such position?" 

By the express provisions of paragraph 1 of section 486-1, G. C., as amended 
106 0. L., 400, the civil service law of this state applies only to "all offices and posi
tions of trust or employment in the service of the state and the counties, cities and 
city school districts thereof." It does not, therefore apply to villages and your first 
inquiry in respect to the appointment of an engineer or surveyor in a village must 
be answered in the negative. 

A city engineer is the head of a subdepartment of the department of public 
service in a city. Section 4327, G. C. He is, therefore, in the classified civil service 
as only the heads of departments are exempted under the provisions of paragraph 
3 of section 486-8, G. C., which provides: 

":\nd the members of all boards and commissions and all heads of de
partments appointed by the mayor, or if there be no mayor such other 
similar chief appointing authority of any city or city school district." 
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Referring now to your second inquiry: It is provided among other things in 
section 486-23, G. C. 

"Nor shall any officer or employe in the classified service of the state, 
the several counties, cities and city school districts thereof be an officer in 
any political organization or take part in politics other than to vote as he 
pleases and to express freely his political opinions." 

The prohibitions in this statute are intended to prevent persons in the classified 
service from engaging in any conduct which is incompatible with an independent and 
wholly disinterested service to the state. The legislature has the absolute right to 
determine upon what conditions any citizen shall hold a public office or employ
ment. As one of the conditions for holding an office or employment 
in the classified service it is prescribed, as above noted, that the incumbent 
thereof shall not take part in politics. These conditions, therefore, prohibit an of
ficer or employe in the classified service fr~m e aging in any act or conduct which 
may be said to be taking a part in politics t does not require an argument to 
sustain the contention that an active candi ate for an elective office is taking a part 
in politics because the things for which a candidate stands under such circumstances 
and upon which he seeks support are of the very essence of politics and this is so 
whether such candidate represents a party in his campaign for such office or stands 
upon a platform of his own. 

I am of the opinion, therefore, that an active candidate for an elective office 
is taking a part in politics within the prohibition of the statute quoted and that if he 
is at the same time holding an office or employment in the classified civil service he 
s~ould resign therefrom or ·he would be subjecyo prosecution as provided by sec
tion 486-28, G. C., as amended 106 0. L., 417/ 

It must be noted in conclusion that the .6bservations herein made regarding the 
appointment of a city engineer apply only to the regular and permanent appoint
ment of a city engineer and not to the appointment or employment of a consulting 
engineer. 

1313. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

STATE HIGHWAY COMMISSIONER-MAIN MARKET ROAD AND IN
TERCOUNTY HIGHWAY FUNDS-HOW DISBURSED-FOR).IER CAN-
1\0T BE PAID TO COUNTY AND DISBURSED BY IT-SECTION 1203, 
G. C., GOVERNS INTERCOUNTY HIGHWAY FUNDS. 

The state highway commissioner is not authorized to pay main market road 
funds to a county for disbursements. Payments of intercounty highway funds to a 
county can only be made in accordance with the provisions of section 1203, G. C. 

CoLUMBUS, OHIO, March 3, 1916. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm :-I have your communication of February 24, 1916, which com

munication reads as follows : 
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"I am attaching hereto copy of letter from the board of county com
missioners of Ashtabula county, requesting that this department pay to that 
county $35,000 from the intercounty and main market road appropriations 
in order that a greater assessment may be made against the abutting prop
erty owners. 

"I respectfully request an opinion from your office as to the proper an
swer to be given by me to the commissioners' inquiry." 
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The copy of the letter from the board of county commissioners of Ashtabula 
county, attached to your communication, and which was dated February 1, 1916, 
reads as follows : 

"Owing to the shortage of funds for the construction of main market 
road No. 1 in Ashtabula county, we, the commissioners and engineer of 
said county, desire to place before you the following proposition, and beg 
you to give the matter careful consideration: 

"The section of main market road extending from Ashtabula to Geneva 
is six and one-half miles in length and is estimated to cost, in round 
figures, $150,000.00. Under the state aid law the property's share would be 
10 per cent. or $15,000.00, the township's share would be 15 per cent. or 
$22,500.00, plus the state's share, $35,000.00, making a total of $72,500.00, 
which would leave a balance of $77,500.00 to be paid by Ashtabula county. 
What we request is as follows: 

"Allow the county commissioners to proceed under the county aid law 
and we could build from Ashtabula to the county line, a distance of eight 
and one-half miles. This eight and one-half miles is estimated to cost 
ap!!roximately $200,000.00. 

"Under the county aid law, the property's share is 20 per cent. or 
$40,000.00, the township's share 30 per cent. or $60,000.00, together with 
the state's share of $35,000.00, making a total of $135,000.00, leaving a bal
ance of $65,000.00, to be paid by Ashtabula county, which would show a 
saving of $12,500.00 to the said county, and two miles more of road couid 
be constructed without more funds from the state highway department. 

"In asking for this $35,000.00 to be paid to the county, we do not ask 
the state highway department to waive any supervision or inspection that 
would otherwise fall on them should we build under the state aid law. In 
fact, we desire the state supervision and would be glad to have your de
partment exercise the same authority over this road whether it is con
structed under the state aid or county aid law. 

"Under the county aid law, we propose to assess the property within 
one mile on each side of this improvement which is the same method car
ried out in the construction of out county roads, and we believe the method 
to be as fair to the property owners along the main market road as it is to 
property less valuable further back in the county. 

"One other argument in favor of the county aid law is that the assess
ment bonds can run ten years instead of five years under the state aid 
method. 

"We do not feel that further comment is necessary upon this request 
as the same clearly speaks for itself, and we are ready and willing to {:0-

operate with the department in the construction of roads in our county, and 
we also want the funds applied to road improvement to go as far as pos
sible and in making this request, we feel the county will save at least $12,-
000.00 and at the same time we will construct the entire mileage of main 



378 OPINIONS 

market road between Ashtabula and the county line and not leave the two 
miles west of Geneva for future improvement." 

It appears from the above quoted communication that your inquiry relates both 
to intercounty and to main market road funds. The payment to counties of state 
funds appropriated for highway construction is governed by section 196 of the Cass 
highway law, section 1203, G. C., and so much of the section as is pertinent reads 
as follows: 

"* * * whenever forty per cent. of the mileage of all the roads of 
any county are improved by the use of gravel, broken stone, slag, brick, 
cement and bituminous products or the aggregate of any of these, to a 
standard established by the county commissioners and approved by the coun
ty highway superintendent, and the county commissioners appropriate an 
equal sum for the purpose of constructing, improving, maintaining or re
pairing all or any part of the intercounty highways within such county, 
then, on request of the county commissioners, which request shall be accom
panied by a certificate signed by the county highway superintendent and re
citing that at least forty per cent. of the mileage of all the roads of the 
county have been improved, as provided herein; and a certified copy of a 
resolution duly adopted by the county commissioners, which resolution shall 
contain an agreement upon the part of the county commissioners to ex
pend the sum realized therefrom, and the sum appropriated by the county 
commissioners in accordance with plans and specifications approved by the 
state highway engineer, as herein provided; and a certificate signed by the 
county auditor and reciting that the sum appropriated by the county com
missioners is in the county treasury and has not been otherwise appro
priated, or has been levied, placed upon the duplicate and is in process of 
collection, the state highway commissioner shall order the apportionment of 
any appropriation by the state or of any funds available for the construc
tion, improvement, maintenance or repair of intercounty highways, due or 
to become due and available for such county as state aid, paid into the 
treasury of said county. The state highway commissioner shall issue his 
voucher therefor upon the auditor of state against any such fund and the 
auditor shall issue !~is warrant therefor upon the state treasurer and de
liver the same to the treasurer of such county. The sum realized therefrom 
shall be deposited to the credit of the road fund of said county, together 
with the sum appropriated by such county and both sums shall be used by 
the commissioners in the construction, improvement, maintenance or repair 
of such intercounty highways within the county, in accordance with plans 
and specifications approved by the state highway engineer as herein pro
vided." 

You will note that the operation of the above section is by its terms limited to 
the apportionment of any appropriation by the state or of any funds available for 
the construction, improvement, maintenance or repair of intercounty highways due 
or to become due and available for any given county as state aid. The only fund 
that is apportioned to the several counties of the state is the three-fourths part 
of the state highway improvement fund appropriated for the construction, improve
ment, maintenance or repair of intercounty highways. That part of section 1203, 
G. C., quoted above, does not by its own terms apply to main market road funds 
and in so far as your inquiry involves the proper handling of main market road 
funds, I advise you that you are without any authority whatever to pay such funds 
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to the authorities of any county. !\lain market road funds must remain in the 
state treasury and be disbursed by you in the manner provided in chapter 8 of the 
Cass highway law relating to the construction, improvement, maintenance and re
pair of roads and bridges by the state highway department. You, therefore, have 
no authority whatever to comply with the request of the county commissioners of 
Ashtabula county in so far as the same relates to main market road funds. In so 
far as any intercounty highway funds apportioned to Ashtabula county and against 
which no contingent liabilities have been created are involved, you are to he go\·
crned by the provisions of section 1203, G. C., quoted above. 

On Xovember 6, 1915, this department rendered to you opinion No. 998, which 
opinion prescribes a form of application by county commissioners for intercounty 
highway funds under section 1203, G. c.· On February 21, 1916, a further opinion 
was rendered to you relating to the method of payment of intercounty highway 
funds where an application in due form had been filed with you. I, therefore. ad
vise you that you are authorized to issue your voucher for the apportionment of 
any appropriation by the state or of any funds available for the construction, im
provement, maintenance or repair of intercounty highways due or to become due 
and available for Ashtabula county as state aid, but such voucher may be· issued 
only after the county commissioners have complied with the provisions of section 
1203, G. C., and have made an application substantially in the form suggestt:d in 
opinion X o. 998 referred to above. Your voucher for such funds may be issued, 
as pointed out in opinion No. 1286, referred to above, only after such funds have 
come into the state treasury and in every instance a sufficient portion of the appor
tionment to the county in question must be reserved to pay the state's porion of the 
salary of the county highway superintendent of the county in question until such 
time as the next semi-annual installment of taxes will come into the state treasury. 

1314. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 

TREASURER OF STATE-XOT AUTHORIZED TO ACCEPT WARRANTS 
AS PART OF DEPOSIT REQUIRED OF TRUST CO:\IPAXIES. 

The treasurer of state is not authori::ed to accept u:arrmzts issued by a county 
m a1zother slate as a part of the deposit required of trust companies u11der section 
9778, G. C. 

CoLUMBUS, OHIO, March 3, 1916. 

Box. R. \\'. ARCHER, Treasurer of State, Columbus, Ohio. 

DEAR SIR :-I have your letter of February 25, 1916, in which you request my 
opinion as follows: 

"\\' e herewith beg tQ enclose a communication from the Security 
Savings Bank and Trust Company, of Cleveland, Ohio. 

"This company has $100,000.00 of bonds on deposit in this department. 
They desire me to withdraw $34,000.00 of Portland, Oregon, imprO\·ement 
bonds, and substitute an equal amount of Atascosa county, Texas, six per 
cent. road and bridge coupon warrants. 

"\Vould the treasurer of state be permitted to accept these warrants 
in lieu of the above $34,000.00 in bonds? A prompt reply will be appre-
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cia ted. We are also enclosing a transcript of these warrants and have 
one of the original warrants in this department, which we would be glad 
to have you look over. 

"Your early decision will be appreciated." 

Section 9778 of the General Code, relative to the deposit tequired of trust 
companies before accepting trusts in Ohio, is as follows: 

"No such corporation either foreign or domestic shall accept trusts 
which may be vested in, transferred or committed to it by an individual, 
or court, until its paid in capital is at least one hundred thousand dollars, 
and until such corporation has deposited with the treasurer of state in 
cash fifty thousand dollars if its capital is two hundred thousand dollars 
or less, and one hundred thousand dollars if its capital is more than two 
hundred thousand dollars, except that, the full amount of such deposit by 
such corporation may be in bonds of the United States, or of this state, 
or any municipality or county therein, o1" in any other state, or in the first 
mortgage bonds of any railroad corporation that for five years last past 
paid dividends of at least three per cent. on its common stock." 

The question raised by your enquiry is whether the Atascosa county, Texas, 
road and bridge coupon warrants are bonds of a county of another state. 

The distinction between warrant and bonds is very clearly defined in the case 
of Shelly v. St. Charles County Court, 21 Fed. 699, as follows: 

"Warrants are general orders, payable when funds are found, and 
there is propriety in the rule providing that they shall be paid in the order 
of presentation ; the time of presentation to be endorsed by the treasurer 
on the warrants; they are thus distinguished from bonds which are obliga
tions payable at a definite time running through a series of years, and 
payable when the time of their maturity arrives, independent of any pre
sentation." 

Although the coupon warrants of Atascosa county, Texas, a copy of one of 
which is attached hereto, have been given many of the distinguishing characteristics 
of a bond and, in my opinion, constitute valid obligations of the county, yet I do 
not believe that they are bonds within the meaning of section 9778, of the General 
Code, above quoted. 

In the statement of the Security Savings Bank and Trust Company, of Cleve
land, relative to said warrants, which is attached to your letter, I find the follow
ing language : 

"We are also advised that the attorney-general of Texas, under date 
of February 13, 1910, rendered an opinion upholding the validity of these 
warrants. Under the statutes, the attorney-general is not obliged to ap
prove warrant issues as he is in the case of bonds, but there is no question 
concerning the legal authority for the issuance of these warrants." 

Apparently from this statement there is a distinction between bonds and 
warrants which is recognized by Texas law. Whatever this distinction is, and 
whether or not it materially affects the character of the two classes of obligations, 
it is at least sufficient to cause the enactment of the following legislation by the 
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Texas legislature, article 619, Vol. 1, of Vernon's Sayles' Texas Civil Statutes, 
1914, at page 319: 

"Conditions precedent to the issuances of bonds ; examination by · 
attorney-general, etc. Any county, city, or town in the state of Texas, 
desiring to issue bonds as authorized by the constitution and laws of this 
state, shall, before such bonds are offered for sale, forward to the attorney
general the bonds to be issued, a certified copy of the order, or ordinance, 
levying the tax to pay interest and provide a sinking fund, with a statement 
of the total bonded indebtedness of such county, city, or town, including 
the series of bonds proposed, and the assessed value of property for pur
poses of taxation, as shown by the last official assessment, of such county, 
city or town, together with such other information as the attorney-general 
may require; whereupon it shall be the duty of the attorney-general to 
carefully examine said bonds in connection with the facts and the consti
tution and laws on the subject of the execution of such bonds, and if, 
as the result of such examination, the attorney-general shall find that such 
bonds were issued in conformity with the constitution and laws, and that 
they are valid and binding obligations upon such county, city, or town, by 
which they are executed, he shall so officially certify." 

I believe that the provisions of section 9778 of the General Code, author
izing you to accept bonds of municipalities or counties of another state in lieu of 
cash, should be strictly construed, and I advise you therefore that you should not 
accept the road and bridge county warrants of Atascosa county, Texas, which the 
Security Savings and Trust Company, of Cleveland, Ohio, desires to substitute 
for $34,000.00 of Portland, Oregon, improvement bonds, which it now has on 
deposit with you. 

In so advising you I do not wish to be understood as in any way reflecting 
upon the security or the validity of the warrants above referred to, as I believe 
they are valid obligations of Atascosa county, Texas. My opinion is given only 
upon the language of section 9778 of the General Code. 

1315. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney-General. 

COUNTY COM:\<IISSIOXERS-RABIES-PERSON PRESENTING BILL TO 
COMMISSIOXERS MUST BE BITTEN OR INJURED BY AN ANIMAL 
AFFLICTED WITH RAJ?IES. 

C ount;y commissioners may not allow a bill for Pasteur treatment rendered 
a person not bitten by an animal afflicted with rabies. but exposed thereto, unless 
such person was injured by such animal. 

County commissioners may not allow such a bill re11dered by person not bitten 
or injured by a11 animal afflicted with rabies, but who only: attended a person suffer
ing with rabies. 

CoLVMBl'S, OHio, March 3, 1916. 

Bureau of Inspectioll and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of your letter of February 23d, wherein you 
submit for my opinion the following inquiry: 
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"::\Jay the county commissioners legally allow a bill for Pasteur treat
ment rendered to a person not bitten by an animal, but exposed to same in 
handling an animal afflicted with rabies, or in attending a person suffering 
with rabies; or does section 5851, General Code, limit such payments for 
treatment to persons actually bitten?" 

Section 5851 of the General Code provides as follows: 

"A person bitten or injured by a dog, cat or other animal afflicted 
with rabies, if such injury has caused him to employ medical or surgical 
treatment or required the expenditure of money, within four months after 
such injury, and at a regular meeting of the county commissioners of the 
county where such injury was received, may present an itemized account 
of the expenses incurred and amount paid by him for medical and surgical 
attendance, veritied by his own affidavit or that of his attending physician; 
or the administrator or executor of a deceased person may present such 
claim and make such affidavit. If the person so bitten or injured is a 
minor such affidavit may be made by his parent or guardian." 

It is to be noted that it is not only a person who has been bitten by an 
animal afflicted with the rabies to whom the commissioners may allow an itemized 
account of expenses paid for medical and surgical attendance, but also a person 
who has been injured by any such animal. The statute is permissive in form and 
not mandatory. 

If a person has been exposed to an animal afflicted with the rabies in handling 
said animal and has been injured thereby, and the commissioners deem it proper 
that his expenses shall be paid, they are authorized to allow the same. 

If a person has not been injured in handling an animal afflicted with the 
rabies, he would not, under section 5851, G. C., be entitled to reimbursement for 
expenses. 

There is nothing in the statute that authorizes the county commissioners to 
allow a bill for expenses incurred by a person in attending a person suffering 
with the rabies. The statute is specitic in that the person to whom the commis
sioners are authorized to allow expenses must either have been bitten or injured 
by an animal afflicted with the rabies. Respectfully, 

1316. 

Enw ARD C. TuR:-1ER, 

Attorney-General. 

TOWXSHIP TRL'STEES-CO:\IPEXSATIOX OF TOWXSHIP HIGHWAY 
SUPERIXTEXDEXT :\lUST BE FIXED OX .-\ PER DIE:\I OR PER 
HOUR BASIS-XO AL'TIIORITY TO FIX AT A STATED SU:\1 PER 
::\lONTH. 

Tou·nship trustees are 1zot authori::;ed to fix the compe11sation of township 
highway superiute11dents at a stated Sltlll per lllOilth or per year, but such compen
satiou must be fixed 011 a per diem or per hour basis. 

CoLL'MBt:s, OHIO, ::\larch 4, 1916. 

The Bureau of !llspectioll a11d Supen:isioll of Public Offices, Columbus, Ohio. 

GE~TLD1EX :-I have your communication of February 24, 1916, in which you 
submit the following question: 
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").lay the township trustees, under section 78 of the Cass highway law, 
fix the compensation of the township highway superintendents on a salary 
basis; for instance, at $800.00 per year, payable monthly, or does the 
phraseology of said section imply and require that the compensation of 
said superintendents be fixed on a per diem, or per hour, basis?" 

383 

Section 78 of the Cass highway law, !iection 3373, G. C., reads as follows: 

"The township trustees shall tix the compensation of the township 
highway superintendent for time actually employed in the discharge of his 
duties, which compensation shall be paid from the township road fund. 
The compensation and all proper and necessary expenses, when approved 
by the township trustees, shall be paiu by the township treasurer upon 
warrant of the township clerk." 

?\either the section above quoted nor any other section of the Cass highway 
law contains any express provision that the compensation of the township highway 
superintendent shall be fixed on a per diem or per hour basis. It is provided, 
however, that the compensation shall be fixed for the time actually employed by 
the township highway superintendent in the discharge of his duties. This lan
guage warrants the inference that it was not in the mind of the legislature that 
the official duties of a township highway superintendent would require all the 
time of that official, and an examination of the statutes relating to the duties of 
the township highway superintendent warrants the conclusion that a situation 
which would, in any given township, require the highway superintendent to devote 
all his time to his duties, would he very unusual. I think the language of section 
3373, G. C., and the nature of the duties of the township highway superintendent 
are such as to fully warrant the conclusion that it was the intention of the legis
lature that the compensation of the township highway superintendent should be 
fixed on some basis which would give him full compensation f~r the time actuaily 
employed in the discharge of his duties, and no compensation when not actuaily 
employed about the duties of his office. 

I therefore advise you, in answer to your specific question, that township 
trustees are not authorized to fix the compensation of township highway superin
tendents at a stated sum per month or per year, but that such compensation must 
be fixed on a per diem or per hour basis in order to insure the carrying out of 
the legislative intent, to the effect that the township highway superintendent should 
receive compensation from the public treasury for the time actually employed in 
the discharge of his duties, and should not receive any compensation from the 
public treasury when not engaged in the performance of the duties of his position. 

Respectfully, 
Eow ARD C. TURNER, 

A ttomey-General. 
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1317. 

COUNTY COMMISSIONERS-FOR~IS OF APPLICATION FOR STATE 
AID ON HIGHWAYS WITHIX VILLAGES. 

Prescribed forms of applications by county commissioners for state aid 011 

highways within villages, which high<mys are continuations of inter-county high
ways or main market roads. 

CoLUMBCS, 0Hro, ~larch 4, 1916. 

HoN. CLINTON COWEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm :-I have your communication of December 10, 1915, which com
munication reads as follows : 

"The county highway superintendent of Cuyahoga county, l\Ir. \V. A. 
Stinchcomb, has written us the following letter: 

"'Our board of county commissioners has referred to me the forms 
of resolutions, together with your letter of X ovember 23rd, submitting 
those resolutions asking for state aid to the commissioners. In reading 
your letter the fourth paragraph stipulates that 

"' '"These resolutions should be signed without any alterations in the 
description or in the inter-county mileage." 

"'On going over the resolutions as prepared we find that I. C. H. 
No. 2, No. 31 and No. 3 are entirely omitted, and we also find that the 
mileage on several is not c9rrect. \Ve find the description referring to I. 
C. H. No. 34 describes it as intersecting with I. C. H. Xo. 32 instead of 
No. 2. Of course I believe that it is the intention of your department to 
have these resolutions first cover all the inter-county highways of the 
county, and second that the descriptions and mileage therein be correct. 
If I am right in this, before submitting these resolutions to the board 
with my approval, I desire to haYe your concurrence and approyal in 
making such modifications or alterations as might be necessary to make 
these resolutions correct, and also to include the three which are omitted. 
To that end it might be adYisable to either have the omitted three roads 
included in resolutions prepared in your office, or, if you will submit the 
blank forms I will have the same done here, ask our board to approve 
them, and submit them to you when finally approved by the commissioners.' 

"In connection with the above letter, it is to be noted that inter-county 
highways X os. 2, 3 and 31 extend up to the Cuyahoga county line, and 
from there on in Cuyahoga county their courses lie within the corporate 
limits of various municipalities. This is the reason that inter-county high
ways Nos. 2, 3 and 31 were 'entirely omitted' from the resolutions sent to 
the board of county commissioners of Cuyahoga, and also the reason for 
:\fr. Stinchcomb's statement that the mileage on the several more is not 
correct. 

"I am submitting herewith, copies of the forms of resolutions for
warded to the board of county commissioners of Cuyahoga county, also 
two letters to the above named board-one for the withdrawal of applica
tions made under the old law which had not been acted upon by this de
partment, and the other suggesting the filling out of the blanks mentioned. 

"As I am not clear as to the duties of this department with respect to 
co-operation with municipalities in the improvement of extensions of inter-
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county highway' am! main market road,;, I reopectiully request an opinion 
irnm your nffice as to the procedure which wou!c! auth,,rizc thb tkpart
ment t<> >fl co-nperate with such municipalities." 
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Authority for the co-operation of the state highway department with county 
commissioners or toWlbhip trw;tec' in the impro\·ement of highways within villages 
is iounc! in >t'ction IHG of the Cas, highway law, section I 193. G. C., the fir,-t 
sentence of which reads as follows: 

"Each application for state ai<l in the construction, impron:m,·nt, 
maintenance or repair of int<·r-cnunty •Jr main market roads, shall he a:
companicd by a properly certitied resolution of the county commissioners 
or township trustees stating that the public interest demands the improve
ment of the inter-county or main market roads therein clescrihccl, which 
may include any portion of a highway in the limits of any village, when 
the same is a continuation of the proposed impro\'(:ment, and the consent 
of the village has been first obtained." 

I note that the fortlb oi resolutions forwarded to the board of commissioners 
of Cuyahoga county are drawn in accordance with the suggestions made in opinion 
No. 998 of this department, rendered to you on the 6th day of Kovcmbcr, 1915. 
\Vhere a part of an inter-county highway lies within a county and the county 
commissioners desire to apply for state aiel not only on said part of inter-county 
highway hut also on a portion of a highway in the limits of a village in said county, 
which portion of highway is a continuation of the inter-county highway which it is 
preposed to improve, such fact should he taken into account in the preparation of 
the resolution of the county commissioners applying for state aid. I suggest that 
under such circumstances there he inserted in the resolution of the county com
missioners applying for state aid, drawn in accordance with the form prescribed 
in opinion Xo. 998, rdened to above, and bl'tween the first am! second paragraphs 
thereof and following the language ''in ------------ township ___ , in all a distance 
of ---------- miles. and be it further" the following language: 

"RESOL \'ED, That the public interest also demands the improvement, 
under the provisions of sections 1178 to 1231-4, inclusive, of the General 
Code of Ohio, of the following described highway in the village oL ______ _ 
__________________ in said county, to wit=---------------------------------

in all a distance of ---------- miles, said highway being a continuation of 
that part of inter-county highway X o. ---------- above described, and said 
\·illage having consented to the making of this application and to the im
pro\·ement of said highway within its limits, under the prO\·isions of the 
Getieral Code of Ohio, above referred to, by an ordinance duly passed by 
the cuuncil of sai<l villagt· on the ______ clay of -------------------· 19L_, 
and he it further" 

In case the application is mad~ for state aid in the construction, improvement, 
maintenance or repair of a main market road, rather than an inter-county highway, 
the proper changes to be made in the ahon: ,;uggested language will readily sug
gest themselves to you, and this is also true in case the application should he made 
by the township trustees rather than the county commissioners. 

As indicated in my letter to you \ltHkr date of December 24th, replying to 

lS-A.. G. 



386 OPIXIOXS 

your letter of December lOth, quoted above, the matter upon which you request my 
opinion is one of special interest to Cuyahoga county, and I therefore deemed it 
proper to communicate with the prosecuting attorney of that county and give him 
an opportunity to express his views before preparing an opinion. I have only 
recently had the benefit of an informal conference with a representative of the 
prosecuting attorney of Cuyahoga county, and the preparation of this opinion has 
been delayed for that reason. The unusual situation existing in Cuyahoga county, 
and which makes the proper application of the law a matter of some doubt in 
that county, grows out of the fact that all of the territory in Cuyahoga county 
bordering on the lake has been incorporated and is now included within the limits 
of the several cities and villages lying along the lake. Inter-county highways 
X os. 2, 3 and 31 are situated near Lake Erie and, in a general way, run parallel 
to the lake shore, and no part of either of these three inter-county highways is 
situated within Cuyahoga county. The inter-county highways in question extend 
up to the county line, and at that point their course intersects the corporate limits 
of villages lying within Cuyahoga county. \Vhile no part of any of these three 
inter-county lYghways is situated within Cuyahoga county, yet as to each inter
county highway there is within Cuyahoga county a highway lying within the limits 
of a village or villages, which highway is an extension of the inter-county highway. 
The embarrassment arises from the language of section 1193, G. C., to the effect 
that each application for state aid shall be accompanied by a resolution stating 
that the public interest demands the improvement of the inter-county or main 
market road therein described, and that there may be included any portion of a 
highway in the limits of any village when the same is a continuation of the 
proposed improvement and the consent of the village has been first obtained. If 
this language is to be given its literal interpretation, it would be impossible for 
county commissioners or township trustees to apply for state aid on a highway 
within the limits of a village, which highway is a continuation of an inter-county 
highway or main market road, unless in the same application the commissioners or 
trustees also ask for state aid on the inter-county highway or main market road of 
which the highway within the village is an extension. Such an interpretation would, 
however, if carried to its logical conclusion, produce ridiculous results. As an 
illustration, county commissioners who had already applied for and secured state 
aid on all that part of an inter-county highway lying within their county, would 
be precluded from thereafter applying for and securing state aid on a highway 
within a village, which highway was a continuation of the inter-county highway 
already improved, for the reason that there would be no unimproved portion of 
the inter-county highway which might be included in the application. 

1 think it may safely be assumed that the legislature, in using the language 
in question, intended to provide only that the highway within a village, upon which 
state aid is sought, must be a continuation of an inter-county highway or main 
market road, and that the consent of the village must be tirst obtained. 

As an illustration, it was clearly not the intention of the legislature to pre
clude the county commissioners of Cuyahoga county from applying for state aid 
in the construction, improvement, maintenance or repair of any highway, begin
ning at the east line of Cuyahoga county and extending through the village of 
Euclid of the said county, and which highway within said village is a continuation 
of an inter-county highway or main market road, merely because such inter-county 
highway or main market road ends at the east line of Cuyahoga county, and no 
part thereof lies within said county. Under the circumstances such as I have 
referred to above,-that is to say, where an inter-county highway or main market 
road runs to a county line and there stops for the reason that the territory across 
the county line is incorporated as a village-! advise that the county commissioners 



.\TTORXEY-GEXEH.\L. 387 

of the county in which the village is located are authorized, under the provisions 
of section 1193, G. C., to apply for state aid on a highway within the village in 
question, provided said highway is a continuation of the inter-county highway or 
main market road in question, and the consent of the village has been first ob
tained, and I suggest the following as a proper form for the hody of the resolu
thn of the county commi-;sioners applying for state aid under such circumstances: 

J:E IT RESOIXED hy the board of cummi"ioners of -------------
county, Ohio, that the pul>lic interest demands the improvement under the 
provisions of section,.; 1178 to 1231-4, inclusive, of the General Code of 
Ohio, of the following described highway in the village of -------------
in 'airl rnunty, to wit=--------------------------------------------------

said highway being a continuation of (inter-county highway, main market 
road) X o. ----------· in -------------- county, and said village having 
consented to the making of this application and to the impron:mcnt of said 
highway within its limits, under the provisions of the General Code of 
Ohio, above referred to. by an ordinance duly passed by the council of 
said ,-illage. on the ______ day of ------------· 19L_, and be it further 

RESOL \'ED, That we, the commissioner,.; of said county, do hereby 
make application to the state highway commissioner for aid· from any 
appropriation by the state from any funds available for the (construction, 
improvement, maintenance, repair) of (inter-county highways, main market 
roads) for the improvement of said highway above described and lying 
within said village, and we do hereby agree, for and on behalf of said 
county, to pay in the tlrst instance from the funds of said county one-half 
of the cost and expense of surnys and other expenses preliminary to the 
(construction, impronmcnt, maintenance, repair) of said highway. 

I have so far referred to the proper form of application where county com
missioners co-operate with the state highway department in the construction, im
provement. maintenance or repair of a highway within the limits of a village, 
when such highway is a continuation of an inter-county highway or main market 
road. The necessary modifications in the suggested forms, where township trustees 
make the application, will, I think, suggest themseh·es to you. 

In all cases where county commissioners or township trustees apply for state 
aid on a highway within a Yillage, the application should be accompanied by a 
properly certified copy of the village ordinance consenting to the application and 
improvement. 

The statute is silent as to the subsequent procedure, and I therefore conclude 
that all ~teps subsequent to the application are to he taken in the same manner 
as though the projected impronment were situated outside a village. 

The state highway commissioner is also authorized to co-operate directly with 
the authorities of a village, and to agree with such authorities as to the division 
of cost, hut I under,.;tand that you are not at the present interested in the pro
cedure under such circumstances. Authority for direct operation is conferred by 
section 1231-3, G. C., being section 229 of the Cass highway law, and should you 
deem it expedient at any time to exercise the authority conferred hy this section, 
I will he glad to advise you as to the proper course of procedure. 

Respectfully, 
Eow ARD C. Tt.:RNER, 

Attorney-General. 
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1318. 

BOARD OF EDUCATIOX-FOR~I OF HYPOTHECATIOX OF BO~DS AS 
COLLATERAL SECURITY FOR DEPOSIT OF FUXDS OF A SCHOOL 
DISTRICT IX BAXK DULY DESIGXATED AS DEPOSITORY FOR 
SUCH FUNDS. 

Prescribed form of h;ypotlzecation of bonds as collateral securitJ! for the deposit 
of funds of a school district in a bank du/;y desig11ated as a depository for such 
funds imder provisions of sections 7604 to 7609, inclusive, G. C. 

CoLe~mes, OHIO, 1Iarch 4, 1916. 

Burea11 of Inspection and Supen•ision of Public Offices, Columbus, Ohio. 

GENTLEli!EN :-I have your letter under elate of February 3, 1916, which ts as 
follows: 

"\Ve enclose herewith form of hypothecation of secunttes offered by 
a depositary bank as surety for the deposit of school funds in said bank, 
and we would ask that you pass upon the legality of same. As this ques
tion is of such vital importance, we believe it to be advisable for your 
department to give definite instructions that outline the form of resolution 
and procedure which should be taken by a board of education in the 
hypothecation of securities. ~!any school officials believe that the mere 
handing over by a depositary bank (national, state or private), of state, 
county, municipal, township or school bonds of the state of Ohio, to the 
clerk of the board of education, without any endorsement or written assign
ment of such securities, is a legal hypothecation of same, and we respect
fully ask your instruction in said matter." 

The form of hypotheca~ion enclosed in your letter is as follows: 

"RECEIPT AXD AGREEMENT FOR DEPOSITORY BOXDS. 

"Norwood, Ohio, February 1, 1916. 
"vVhereas the Xorwoocl Board of Education has designated the First 

National Bank of Norwood to act as depository of all its funds, not ex
ceeding $200,000.00, for a period of two years from Feb. 1, 1916, and 

"\Vhereas the First Xational Bank of Xorwood has agreed to receive 
and care for all deposits and pay all warrants on these funds drawn by 
the Board of Education, paying in addition interest at the rate of 3-30-100% 
per annum on daily balances, payable monthly. 

"Therefore, and in consideration thereof, the First Xational Bank of 
Norwood hereby transfers to the Xorwood Board of Education the bonds 
listed herein, to be held by said board on deposit under the terms of section 
7605 of the General Code, as security for the custody, with the under
standing that all coupons maturing while bonds are held in deposit may be 
removed and retained by the said First Xational Bank. 

"If the First National Bank fails to perform any of its functions as 
bank of deposit as set forth herein, causing any financial loss to the said 
Board of Education, the said Board may sell sufficient bonds to reimburse 
it for said loss, and may appropriate and retain the proceeds of said sale 
to the amount mentioned. 
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"If, however, the bank performs all its functions as bank of deposit 
under its contract and under the law, and pays over to the Board of 
Education all i-ts funds on demand, then this transfer becomes null ancl 
void, and the ownership and custody of these bonds will rnert to the Firo;t 
Xational Bank aforesaid. 

"l)nder the conditions hereof, the Board of Education of Xorwoo<i 
accepts receipt of the following bonds:-" 
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The provisions of the statutes governing the designation of dcpositori~s for 
school funds by boards of education are found in sections 7604 to iffY), both 
inclusive, of the General Code, sections 7604, 7605 and 7ffY) he in!{ amenrlcd in 106 
0. L., 32R. 

Section 7605, G. C .. as amended pnwidcs in part as iollo\\'s: 

"Such hank or hanks (having hcen <lcsignatcd as dcpositorie') shall 
give a good and sufficient hond, or shall dcpw;it bonds of tht· United States. 
the state of Ohio, or county, municipal, township or school bonds issued 
by the authority of the state of Ohio, at the option of the hoanl of educa
tion, in a sum not less than the amount deposite<L The treasurer of the 
school district must sec that a gre:1ter sum than that contained in the 
honrl is not deposited in such hank or hanks, and he and his bondsmen 
shall he liable for any loss occasioned hy depmits in excess of snch bond." 

Care should he exercised hy the hoard of e<lucation of a ,chou! district, in 
accepting bonds as collateral, to see that they come within the class pre>rrihed 
hy the above provision of section 7605, l~- l. Proper evidence should he sub
mitted to show that they are a valid issue, having heen issue<! in conformity to 
law, and that there will lw no question a' to their salability. S:1icl hoarcl of (•clu
cation should also require a certitiecl ropy of the re,olution of the directors oi a 
hank, clesignatecl as depository, authorizing the president and cashier of saicl hank 
to hypothecate such boncls, and should sec that all legal steps have been complied 
with in order to makt- a legal ami binding assignment of such honds-

Thc form of hypothecation as submitted by you is not complete in sc•me of 
the foregoing respects, and I therefore prescribe the following form which. in my 
opinion, meets the aforesaid requirements: 

11\'POTHEC:\TIOX OF BOXDS. 

\\'llEl{E.\S. the Board of Education of ____________________ Sch'"'l Di-trict, 
__________________ County, Ohio, dicl on thc _____________ clay oL __________________ , 
19- -· desi!{nate the _________ ---------- __________ Bank oL ____________ - ___ - __ ,()hie'· 

as ckpository for the money of saicl --------------------------- School Di~trirt 
in any ~um not excecding _____________________________ ()ollars, in and hy virtue 

of the provisions of sections 7604 to 7f1J), hoth inclusin, .,f the Cetll·ral l'ode ..i 
Ohio, and 

\V!IERE:\S, at a kgal meeting ,,f the huanl of <lirectors oi ,aid bank. helcl 
<Jll the _______________ clay of ----------------------· 19 __ , a n·solutinn wa< duly 
adopted authorizing---------------------· as president, an<L---------------------· 
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a~ ca~hin oi :,aid bank, to enter into a good and sufficient undertaking pa)able to 
the Board of Education of said __________________ School District, or to hypothecate 
securities, owned by said bank, hereinafter described, as collateral security, or both, 
in such stun not less than the maximum amount above mentioned, as such Board 
of Education may direct, conditioned for the receipt, safe-keeping and payment 
over of all the money of said school district, deposited with said bank with the 
interest thereon at the rate specitied in the proposal, and for the faithful perform
ance of all duties imposed by law upon depositories of money of said school 
district, a certified copy of which resolution is hereto attached and made a part 
hereof, and 

\VIIEREAS, at a legal meeting of said Board of Education of said ----------
School District a resolution was duly adopted authorizing _____________________ , the 

president, and --------------------------------• the clerk of said board, to accept 
said securities, owned hy said bank and hereinafter described, as collateral security 
for a St1111 not to exceed ____________________________ Dollars, to be deposited with 

said bank according to the terms of the aforesaid proposal and designation, now, 
therefore, 

\VITXESSETH: That the undersigned as said officers of said bank hereby 
transfer and have this clay duly pledged and delivered to the Board of Education 
of said ------------------------ School District, as collateral security as afore
said for the faithful performance of said contract so awarded and the faithful per
formance of the duties imposed by law upon depositories of school funds, the 
follnwing described securities: 

(II ere describe the bonds under the following heads: X umber, Bonds 
Issued by, Serial :\umbers, Date of Issue, Date Due, Rate of Interest, Face 
Value, Estimated :\Tarket Value.) 

.\II of the aho\e described 'ecuritie~ shall he the property of the Board of 
Education of said ------------------ School District, in case of any default upon 
the part of ,;aid hank in its capacity as depository. The above described securities 
may he neg-otiated or released only by a resolution of the Board of Education of 
said ------------------ School District, authorizing such negotiation or release, 
passed hy a majority vote of the full membership thereof, at a regular meeting 
or at a special meeting called for that purpose. 

IX \VITXESS WHEREOF, the said ______________________ Bank has hereunto 
subscribed its name and affixed its corporate seal, by and through its president 
and cashier, being thereunto duly authorized, this ---------- day of_ _____________ _ 
A. D., 19 __ _ 

----------------------------- ___ --- _ _ Bank, 
(S E ,\ L) By -------------- ________________ President, 

.\.ttest: ____________________________ Cashier. 

The abm·e bonds are hereby accepted as collateral security for the deposit in 
any sum not to exceed $----------------· 

THE BOARD OF EDUCATIOX OF 
__________________________ SCHOOL DISTRICT, 

D y _________ : _____ ---------------------President, 
Attest: ____________________________________ Clerk. 

(In case the cashier oi the depository bank is designated by some other title, 
such title should be substituted for the word "cashier" wherever the same appears 
in the above prescribed form.) 
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In prescribing the iorm of hypothecation as above >ct fortll l do nut de~ire to 
be understood as holding that this formality is, as a matter nf law. ncce~~ary to th•c: 
valid assignment of bonds as collateral security for the deposit of 'chua! fund>. 
On the contrary, I think the delivery of bonds as collateral ~ecurity for the deposit 
of such funds in a bank duly designated by the board of education of a 5chool 
district as a depository of the funds of such district, by the officer or officers of saicl 
bank duly authorized to make such delivery, and the acceptance of said bonds as 
such collateral security by said board of education, would constitute a valid assign
ment of the same for said purpose. 

I am of the opinion, however, that the exacting of said formal hypothecation 
by said board of education is in keeping with sound public policy and the be><t m-
terests of said school district. Respectfully, 

Enw.\RD C. Tt:R:-IER, 

A ttorlley-Gc11eral. 

1319. 

:0.1UNICIPAL CORPORATIOX-CHARTER PROVISIOX FIXIXG DIFFER
ENT STA?\DARD OF ::\IlLK FROi-1 STATE LAW-XEVERTHELESS 
STATE LAW ::\fAY BE E::\'FORCED-CLEVELAND, OHIO. 

Legislation by a mwzicipality which had adopted a clzarler, jixi11g a standard u/ 
milk different from that fixed by state law, does not abrogate tlze pror·isioJIS of the 
state law but same may be e11jorced without regard to said 11lllnicipal legislation or 
any prosecution which may ha~·e been instituted thereztlldcr. 

CoiX~IBl'S, Omo, i.larch 4, 19Hi. 

The Board of Agriculture, Dairy and Food Divisio11, Columbus, Ohio. 

GENTLEMEN :-Your letter of February I, 1916, requestins- my opinion ren·i\'Cd 
and is as follows: 

"\Viii you kindly give me an opmwn whether municipalities have the 
authority and power to make rules allowing the per cent. of solids in milk to 
be lower than that required by the state law, or the water or fluids contain
ing a larger per cent. than provided by the laws? 

"illy attention has been called to rules adopted by the city of Clevelancl 
in which this is done and it seems to me it conflicts with the Ohio laws." 

Section 3 of article XVIII of the constitution of Ohio provides as follow': 

"i.Iunicipalities shall ha\·e authority to exercise all power~ of local 
~elf-government and to adopt and enforce within their limits such local po
lice, sanitary ancl other similar regulation,, a' are not in conflin \\ ith 
general laws." 

Section 7 of article XVIII of the constitution of Ohio proviclt•s a' follows: 

"Any municipality may frame ancl adopt or amend a charter for ib 
government and may, subject to the provisions of section 3 of thi• artirle, 
exercise thereunder all powers of local self-gm·ernnwnt." 
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It will be noted that the powers of municipal corporations to adopt and en
force within their limits local [Jolice, sanitary and other similar regulations are lim
ited to such provisions as are not in conflict with general laws. \Yhile there has 
been no specific judicial interpretation since the adoption of the above provisions 
of the constitution, as amended, as to what is included in the phrase "local police, 
:;anitary and other similar regulations," some language is found in the case of Fitz
gerald v. Cleveland. 88 0. S., at page 338, which, while it may be said to be obiter in 
that case, indicates the conception entertained by the court as to what is embrace•! 
therein. The court at page 359 of the opinion said: 

··concemin;,; tht: provi>ion in section 3, article XVIII (may adopt such 
local police, sanitary and other similar regulations as are not in conflict 
with general laws), the general laws referred to are obviously such as re
late to police, sanitary and other similar regulations, and which apply uni
i ormly throughout the state. They im·olve the concern of the state for the 
peace, health and safety of all of its people, wholly separate and distinct 
from, and without reference to, any of its political subdivisions-such as 
regulate the morals of the people, the purity of their food, the protection 
of the streams, the safety of buildings and similar matters. 

":\Ianifestly, therefore, it was necessary, when the constitutional con
vention was conferring all powers of local self-government on cities, to pro
vide that, in the adoption of such regulations by any city for itseif (police, 
sanitary and similar ones), they should not conflict with general laws on 
the subject." 

Section 12716 of the General Code Jixes the standard of milk 111 the state and 
prO\·ides: 

"In all prosecutions under this chapter, if milk is shown upon analysis . 
tu contain more than eighty-eight per cent. of watery fluid, or to contain 
less than twelve per cent. of solid;; or three per cent. of fats, it shall he 
deemed to he adulterated." 

This section of the law is a general provision, and in accordance with the state
ment of the court in Fitzgerald v. Cleveland, supra, may he safely said to be one 
of the general provi;;ions of law which cannot he abrogated by municipal leg-islation 
in a charter city. 

lt is not necessary. for the purposes of this question, to discuss the constitu
tionality of a municipal ordinance enacted by a charter city which fixes a lower 
standard for milk than that contained in section 12716, G. C., supra, but it is suf
ficient to say that such an ordinance does not prevent the state from enforcing 
its laws with reference to the sale of adulterated milk in a charter city. That is 
tu say, the state laws with reference to the sale of adulterated milk are in full force 
and effect throughout the state and even though a prosecution has been instituted 
and a person punished, for the sale of such milk, under a municipal ordinance, the 
state is not barred from instituting another prosecution for the same offense under 
the state law. This was settled by the ca;;e of Koch v. State, 53 0. S., 433, the syl
labus of which is as follows: 

",\ former conviction before a mayor for the violation of an ordinance 
i, not a bar to the prosecution of an information charging the same act as a 
violation of a statute." 
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You are, therdore, audsed that the vas,age <•i an ordinance in th" city f.; 
Cleveland tixing a lower standard for milk than that fix.,cl hy ~ection 12716, G. C.. 
sup.ra, does not operate to abrogate the provisions of state laws with referc:1ce to 
the sale of adulterated milk, and said state laws may he enforced withnut regard 
to said municipal ordinance or any pro,ecutinn which may have hem in,titute<l 
thereunder. He>pectfully, 

Euw.\RD C. Tt·R~EH, 

.-I ttorucy-G,•naal. 

1320. 

BOARD OF ST:\Tl~ CHARITIES-TCllERCCL\R P.\TIE:\TS .\T ~TATE 
SAXATORIC:\l OR TUBERCULOSIS HOSPIT.\L, CITY OR CUUXTY
WHEX COUNTY CO::\U.IISSIOXERS ,\RELIABLE FOR SCPPORT OF 
SUCH PATIE:\TS AT EITHER OF .\BOVE IXSTITUTJO.:\S-:\C
THORITY OF BOARD OF STATE CIL\RITIES \\'JTH RESPECT TO 
STATE SAX:\TORIU:\!. 

~VIzen the rOIIIJIUJsioncrs of a cuzwly, v.:hiclt docs uo/ uwintailz a tub,·uulusis 
hospital, pro'L·ide for the care aud treatment of the resident tubercular patie11ts of 
said cozm/y under a coutract ·with tlze dircclo:· oj {'ublic sajtty oj a city located iu 
said comzty and maiutaiuing a tuberculosis lzospital, said coutracl bci11g made .•wdcr 
authority of sectio11 3143, G. C., as ame:zded 103 0. L, 492, a11d in comf>{ia11ce with 
the provision of sectio11 1815-15, G. C., 106 0. L., 559, the board of stale charities 
cannot charge to said cottnty commissioners the support of indigent tubercular pa
tients, residents of said county, wlzo are beiny cared for aud treated ill the state 

-sanatorium. Said cozmty commissioners lila}', hou.•ez·er, in the exercise oj tlzc dis
cretion vested in them by prodsiozz of the latter part of said section 1815-15, G. C .. 
enter into 011 agreement with said board of slate charities to support or aid in the 
support of said Patients at said stale sanatorium. 

If, lzowe'L·er, the commissioners of said coull(\' refuse to pay for the .;uppurl, at 
the state sanatorium, oj a tubercular patient, resideu/ of said COlli!(\' ulld tif said city 
within said county, the amount which the board of slate clzaritics, actitttl 1111der au
thority and in cvwpliance with the requircme11ts of set'lio:zs 1Rl5-13 tllld HUS-14. 
G. C., 106 0. L., SSY, finds that said paticllt or the persn11s lcually liable for his 
support, ullder prodsio1z of section 1815-9, G. C., arc zmab!e to />OJ', said board of 
state charities is zdtlzout autlzoritJ• hz laz<' to COilfilli!C to care for said patie11t at the 
state sanatorium a11d it is the dut}' of said board to retum said patieot, resident of 
said cotmtj• and of said cit:J• within said county, to said cozwt~· to be cared for hz 
the local illstitutinu of said city or l>y the (01111/.\' co/lllllissioni'rs 1111der their co11/ract 
'i.cith said city. 

Cm.1·:-rnz·s. 0HJII, \larch 4. JIIJ(,_ 

Hoard of Stale Charities, Cobuubus, Olzio. 

GD1TLDJEX :-I am in receipt of a kttcr irom Y"''r st·cn·1ary, \lr. Tl. II. ~hirn. 
rerjttesting- my opinion a' follows: 

"In our effort> tn carry 11\11 'ome of the prod,ioth 11f H. H. 154 ( ( J. I" 
Jl)(i, page 55H), \\'e haYc encountere<l a certain condition which can't:' 
<louht in our minds a;; to the proper proccclure. 

"Section 1815-15 5ets forth the idea that no county that is maintainin'" 
a county tuherrnJn,is hospital or had joinecl in the maintenance of a clis-
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trict hospital or has contracted with the authorities of a county, district or 
municipal hospital shall be compelled to support patients in the state sana
torium. 

"The entire act does not seem to clearly provide a method of adjust
ment of conditions as they exist in Hamilton county. In that county the 
poor fund referred to in section 1815-14 arises from a portion of the Dow 
tax upon saloons located outside of Cincinnati. If this is not sufficient, a 
tax may be made against taxable property located outside of Cincinnati. 

"The city of Cincinnati has erected and maintains a municipal institu
tion for tubercular patients known as the Branch hospital. 

"There are a number of patients in the state sanatorium who, prior to 
the date this act went into effect, were supported by private organizations. 
An im·estigation of the patients and legally liable relatives shows that they 
are in destitute circumstances. The private organizations feel that because 
of section 1815-15 they should not be expected to continue this support. 

''On 1Iay 24, 1914, a contract was entered into by the commissioners of 
Hamilton county and the director of public safety of the city of Cincinnati 
whereby the county would pay the city of Cincinnati one dollar per clay for 
care and treatment at the Branch hospital of tubercula1· persons who arc 
residents of Hamilton county, but outside of the municipalities thereof. 
This contract was made for one year and has not been formally renewed, 
although payments have been made since the expiration of contract includ
ing the month oi December, 1915. There are still a few patients at the 
Branch hospital for whom the county expects to pay. 

"Under these circumstances, we submit the following: 

"1. Can the board of state charities charge to the county commis
sioners of Hamilton county the support for patients now at the state sana
torium who are pc.r,onally unable to pay or any legally liable relatives for 
them? 

"2. Has the superintendent of the state sanatorium power to accept 
patients without personal payment of the five-dollars-per-clay (week) fee 
who are residents of the municipality of Cincinnati, as is clone in certain 
counties where no public institution exists for the treatment of tubercular 
patients or any provision made in the manner set forth in H. B. 154? 

"In this connection I desire to state that a somewhat similar situation 
exists in Cuyahoga county. 

"The commissioners of Hamilton county insist that they will not pay 
for patients at :\ft. Vernon from their county." 

I:y the act of the General .\ssemhly. known as H. B. Xo. 154 (as found in 106 
0. L., 558) section 2068, G. C., was amended and section 1815, G. C., was sup
plemented hy adding thereto sections 1815-13, 1815-14 and 1815-15 of the General 
Code. 

Section 2068, G. C., as amended relates to the admission of persons suffering 
from pulmonary tuberculosis to the Ohio state sanatorium. and provides: 

"Any citizen of this state of more than seven yean of age, suffering 
from pulmonary tuberculosis in the incipient or early stage, as determined 
by the superintendent, may be admitted to the sanatorium upon payment in 
advance of /i'i.'e dollars each week, which charge shall fully cover all ex
penses for medical treatment, medicine, nursing, board, lodging and laundry. 
Payment for the support of patients in the sanatorium shall be made in ac-
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cordance with the pro,·isious of section IR15-13. 1X15-14 ancl 1~15-15 of tf1e 
General Code." 
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Section 1815-13, G. C., makes it the duty of the board of state charities to make 
collections for the support of patients at said state sanatorium, and provides that: 

"\Vhen the superintendent of the Ohio state sanatorium shall report to 
the board of state charities that an applicant for admission to or an inmate 
of that institution or any person legally responsible for his support is not 
financially able to pay the amount fixed by section 2068 of the General Code, 
it shall be the duty of the board of state charities by its authorized agents 
to make a thorough investigation as is provided by law for such investiga
tions in other institutions." 

Section 1815-14, G. C., provides that: 

"If, after the investigation provided in the next preceding section, it 
shall be found that said applicant or inmate or any person legally respon
sible for his support is unable to pay the amount fixed by law, said board 
of state charities shall determine what amount, if any, said applicant or in
mates or any person legally responsible for his ~upport 'hall pay," 

and further provides that: 

"The difference between the amount so determined and the amount 
fixed by section 2068 of the General Code shall be paid by the county in 
which said applicant or patient has a legal residence. The amount so· de
termined to be paid by the county shall be paid from the poor fund on the 
order of the county commissioners.'' 

Section 1815-15, G. C., however, provides that: 

"No county that is maintaining a county tuberculosis hospital or has 
joined in the erection or maintenance of a district tuberculosis hospital or 
has contracted with the proper authorities of a county, district or municipal 
tuberculosis hospital for the care and treatment of residents of that county 
suffering from tuberculosis shall be compelled to support patients in the 
Ohio state sanatorium, but the county commissioners of any such county 
may agree to support or aiel in the support of a resident of that county in 
the Ohio state sanatorium." 

Under the above provisions of section 1815-14, it is clear that, where a county 
has not provided for the care and treatment of residents of such county, suffering 
from tuberculosis, in one of the ways mentioned in section 1815-15, G. C., said 
county can be compelled to pay a part or all of the expemes incident to the care 
and treatment of said resident patients of the state sanatorium as determined by 
the board of state charities acting under authority and in compliance with the pro
visions of said section 1815-14, G. C., taken in connection with the provisions of 
section 1815-13, G. C. 

It is equally clear that under the provision of section 1815-15, G. C., said coutHy 
commissioners may, at any time, terminate this liability by making snch provisim1 

for said resident patients. 

From your statement of facts it appears that the commi~siont'rs of Hamilton 
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county entered into a contract with the director of public .-;afety of Cincinnati for 
the care and treatment of the resident tubercular patients of said county at the 
Branch hospital in said city. \\'hile it appears that said contract was made for the 
term of one year commencing with the 24th day of l\iay, 1914, that the same was 
not formally renewed at the end of said one year term, it further appears that o.;aid 
county commissioners are still paying for the care and treatment of said patients at 
said hospital, according to the terms of said contract, and that said contract is being 
treated by the parties thereto as still in full force and effect. 

I am of the opinion, therefore, in answer to your first t~uestion that, inasmuch 
a~ the commissioners of Hamilton county are providing for the care and treatment 
of the resident tubercular patients of said county in the manner al.Joye set forth, 
your board cannot charge to said county commissioners the support of indigent 
tuhercular patients, re;.idents of said county, who are now being cared for :md 
treated in the state sanatorium. Said county commissioners may, howeyer, in the 
exercise of the discretion Yested in them by provision of the latter part of said 
section 1815-15, G. C., enter into an agreement with your hoard to support or aid 
in the support of said patients at said state sanatorium. 

Coming now to a consideration of your second question, it will be remembered 
that I have already held in opinion No. 970 of this department, rendered to your 
hoard under date of October 27, 1915, that so long as the patient applying for ad
mission to the state sanatorium is financially able to pay and until the superintendent 
reports inability to pay, your board has no function to perform, and that the super
intendent has authority, and it is his duty, to collect in advance the charge stipu
"Jated in the above provision of section 2068, G. C., as a weekly charge for the sup
port of the patient. 

In keeping with this former holding I am of the opinion that the superintendent 
of the state sanatorium is without authority to accept, as patients, any of the per
;;ons, referred to in your second inquiry, who are financially able to pay the charge 
tixed hy said section 201i8, G. C., except upon the payment in advance of said 
,,·eekly charge. 

[ f, howeyer, said 'uperintendcnt report;; to your lJoar<i that any one of sai<l 
per;;ons, either as an applicant for admission or as an inmate of said state sana
torium, or any person, legally re-;ponsihle for his support under prO\·i;;ion of section 
1815-9 of the General Code, is not tinancially able to pay the amount fixed by said 
section 2068, G. C., it ],ecomes the duly of your board to make the investigation re
quired hy the proYisi'm of the latter part of section 1815-13, G. C. If, upon said 
investigation, your hoard finds that said applicant or inmate or any person legally 
responsible for his support, is unahle to pay the amount fixed hy law, it becomes 
your further duty under provision of section 1815-14, G. C., to determine what 
amount, if any, said ap[,\icant or inmate or person legally responsible for his support, 
shall pay. The difference between the amount fixed hy section 2068, G. C., and the 
amount so determine,! \Yould he the amount which the connni~siuncrs of said county 
would he required to pay by the prO\·ision of the latter part of section 1815-14, G. C., 
if said county commh.;,ioners were not prm·iding for their resident tubercular pa
tients at the Branch hospital of Cincinnati as hereinbefore 'et forth. 

I have already held in answer to your. first question that inasmuch as said 
county commissioners ha,·e made said prodsion for said tubercular patients, they 
cannot be compelled to pay the aforesaid amount, as determined by your board, 
for the care and treatment at the state sanatorium of a tubercular patient resident 
of said Hamilton county, hut that such county commissioners may, under the pro
visiDn of the latter part of section 1815-15, G. C., enter into an agreement with 
your hoard to support or aid in the support of said patient. That is to say, they 
may agree to pay the <Jforesaid amount for the support of said patient a~ determined 
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by your board in compliance with the requirements of sections 1815-13 and 1815-14 
of the General Code. 

If, however, said county comnuss10ners refuse to pay said amount and the 
same is not contributed from private sources, then I am of the opinion that your 
board is without authority in law to continue to care for said patient at the state 
sanatorium and that it will be your duty to return such patient, resident of Hamilton 
county and of the city of Cincinnati, to said county to be cared for in the local in
stitution by said city of Cincinnati or by the county commissioners under their con
tract with said city. 

Respectfully, 
EDWARD c. Tl.:RNER, 

A ttonzey-Generol. 

1321. 

COUXTY BOARD OF EDUCATIOX-CITATIOXS OF STATUTES RELAT
ING TO RECEIPTS AXD EXPEXDITURES BY SAID BOARD AS PRE
PARED BY BUREAU, APPROVED. 

The citations of the statutes relati11g to receipts alld expenditures of molle_ys by 
cou1tty boards of education as prepared by the bureau of inspection and supervision 
of public offices, together with tlze rulings made by said bureau i1z connection there
with, as set forth ill said opilzioll, a1·e ilz c01z{ormit:y with opinions lzeretofon! ren
dered by tlze ottonzey-gencrol interpreting the provisions of said statutes. 

CoLUMBl.:S, Oruo, :.larch 6, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GE:>TLEl\IEN :-I have your letter under date of February 18th, which is as fol
lows: 

''\Ve hand you herewith citations of the laws relating to the receipts 
and expenditures of moneys by the county boards of education, which we 
believe conform to opinions already rendered by your department. These 
are briefed in order that they may be handy to county superintendents and 
hoards of education for ready reference. \Vill you kindly review same and 
make the necessary corrections therein, if any, and embody same in a letter 
or opinion to this department at your early convenience?" 

Citations of the provisions of the statutes, relating to the receipts and expendi
tures of moneys hy county hoards of education, as prepared and submitted by you, 
are as follows: 

"COUXTY BOARD OF EDUCA TIO:--J FUXD. 

"Sources of Revenue. 

''The legal sources of revenue of the county hoard of education fund 
are: 

"1. Reservations from local school funds. Section 4744-3, G. C. 
"2. The state's share of county and district superintendents' salaries. 

Sections 4743 and 4744-1; G. C. 
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"3. Examination fees. Section 7820, G. C. 
"4. Transfers from dog tax fund. Section 5653, G. C. 
"The funds are available for expenditures as follows: 
"(a) Those accruing from classes Nos. 1 and 2 are automatically ap

propriated, at the time of their origin, for the payme!lt of the salaries of 
the county and district superintendents and for contingent expense, in the 
various sums as specified in the certificate under section 4744-2, G. C. 

"(b) Those arising from receipts under Xos. 3 and 4 are available 
for conduct of teachers' institutes and the expenses of the members of the 
county board of education. 

"These payments are to be made upon vouchers signed by the president 
of the board. Sections 4734, 4743 and 4744-1. 

"No other sources of revenue are provided for the county board of edu
cation fund, nor has the board any powers of expenditure other than those 
mentioned above, viz. : 

"EXPENSES OF THE COUNTY BOARD OF EDUCATION TO BE 
PAID UPON THE ALLOWANCE OF THE COUNTY BOARD 

OF EDUCATION AND WARRANT OF THE COUN-
TY AUDITOR. 

"1. Salary of the county superintendent. Sec. 4744-1, G. C. 
"An attempt by the board to fix the salary of the county superintendent 

high enough to cover the $300.00 expense provided by section 4744-1, G. C., 
is contrary to the spirit of the law, as provision is made for reimbursement 
of actual and necessary expense. 

"2. Salary of district superintendents. Sec. 4743, G. C. 
"3. Allowance to county superintendent for expenses and clerk hire. 

Sections 4734 and 4744-1, G. C. 
"A flat allowance of $300.00 to the county superintendent for expenses 

is illegal. 
"The expenses may include traveling and personal expenditures in

curred by the superintendent while engaged on official business within the 
county school district. 

"The county board of education may allow the superintendent an 
amount sufficient to cover the actual and necessary expense of maintaining 
and operating an automobile owned by him, when used in the discharge 
of his official duties. 

"4. The official expense of the members of the county board of educa
tion, within the county school district. Section 4734, G. C. 

"A member of the county board cannot reimburse himself for the use 
of his own vehicle or automobile, but may be reimbursed for the actual 
expense of operation; i. e., the cost of gasoline or horse-feed. 

"Includes transportation and hotel expense. 
"5. Stationery and supplies for the office of the county board and 

superintendent. Opinion of attorney-general, ~larch 17, 1915. 
"Includes postage, telephone and telegraph tolls on official business, 

stationery and supplies for office use of the superintendent and members of 
the county board of education on official business. 

"6. Expense of county institutes. Section 7860, G. C. 
"7. Transportation of pupils where local boards neglect or refuse to 

provide same. The cost thereof to be charged against the local district. 
Section 7731, G. C. 
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•·s. Expenses of publication oi course of stmlv. Section 4737, G. C." 

.\ll of the statutes governing the legal sources of the county board of education 
fund and the availability of the funds constituting said county board of education 
fund for expenditure, as well as the manner in which such expenditures shall be 
made, have been cited by you. I suggest, however, that the proper year book in 
which each of said statutes as enacted or as last amended is found should be noted . 

• \s stated by you no source of revenue other than those mentioned in said 
statutes are provided for said county board of education fund and the authority of 
the county board of education to expend money is confined to the provisions of said 
statutes. 

' I deem it advisable in this connection to call your attention to a recent decision 
of the court of appeals of the second appellate district in the case of State of Ohio 
ex rei. 0. P. :\Iitman, et a!., as the Board of Education of Greene county, Ohio, v. 
The Board of County Commissioners of Greene County, Ohio, interpreting the pro
visions of section 5653, G. C., as amended in 104 0. L., 145. Said court holds that 
the provisions of said section authorizing the transfer, from the dog tax fund, of 
any surplus as define.i in said section, to the county board of education fund at the 
direction of the county commissioners, is directory rather than mandatory. This 
holding is contrary to the holding of this department in opinion No. 654 rendered 
to your bureau under date of July 27, 1915. The case of Stale ex rei. :\Iitman, eta!., 
etc., v. Board of County Commissioners, supra, is now pending in the supreme court. 

Your observations as to the proper limitations imposed by law on the allowance 
to the county superintendent for traveling expenses and clerical help and all ex
penditures which may be made by the county hoard of education, are in keeping 
with opinions heretofore rendered by this department. 

I am of the opinion, therefore, that, with the addition above suggested, the 
foregoing citations of the statutes relating to receipts and expenditures of moneys 
by county boards of education as submitted by you together with the rulings made 
by you in connection therewith, are in conformity with opinions heretofore rendered 
bv the department interpreting the provisions of said statutes. 

1322. 

Respectfully, 
EDWARD c. Tt:IDIER, 

.·lttorney-C:?IlCral. 

COC:\TY BO.\RD OF EDUCATIO~-TRAXSFER OF TERRITORY FRO:\[ 
LOC.\L DISTRICT TO M·~·OTHER WITHIX SA:\IE COUNTY DISTRICT 
-SECTIOX 4692. G. C.. GOVERXS-TR.\:\SFER OF TERRITORY 
FRO:\I OXE COUXTY TO AXOTHER COUXTY-SECTIOX 4696, G. C., 
GOVERXS. 

The authority oj the board of education of a cozwt).' sclzool district to transfa 
territory frolll o11e local district to another within such cozmty sclwol district is 1111-

der prorisioll of sectiol! 4692, G. C., as milelldcd, 106 0. L., 397. 

Tlze term "cozmty school district" as the same appears in the phrase "to an
other county school district'' in the provision of section 4096, G. C., as amended 
106 0. L.. 39i. refers to a cozmtj• shoo/ district as defined bj• sectio11 4684, G. C., as 
amended 104 0. I .. , 133, and as distinguished from a rural or ·1'i/lage or city scfzool 

district. 
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Con:~rBt:s, OHIO, :\Iarch 6, 1916. 

HoK. S. \\'. Exx1s, Prosccutiug .·lttomey, l'au!diug, Ohio. 

DEAR SIR :-In yom letter of February 10, 1916, you ref<>r to your letter under 
date of January 25, 1916, requesting my opinion as follows: 

''In the month of April, 1915, the county board of education of Pauld
ing county, Ohio, transferred twelve (12) sections of land from the Har
rison township rural school district of said county, to the village school 
district of Payne, Ohio. Since the enactment of section 4696 of the General 
Code of Ohio, the electors in the school district, which was transferred 
from Harrison township aforesaid, have petitioned the county board of edu
cation with more than 75 per cent. of the electors in said territory for the 
transfer of said territory back to the Harrison towaship rural school dis
trict, and I would like to have your opinion whether or not said section 
4696, would permit a transfer of this kind of the county board of education? 

"Said section 4696 provides in part as follows: 'A county board of 
education may transfer a part or all of the school district of the county 
school district to an aclj oining exempted village school district or city school 
district or to another county school district.' Does that part of said sec
tion, which provides, or to another county school district mean to another 
district of Paulding county or does it mean to another district of an ad
joining county?" 

I am informed by the superintendent of public instruction that Payne -village 
school district is not exempt from county supervision and is, therefore, a part of 
Paulding county school distl'ict. 

In view of this fact it is evident that you have confused the above provision of 
section 4696, G. C., as amended 106 0. L., 397, with the first part of section 4692, 
G. C., as amended by the same act of the general assembly amendin;::- saicl section 
4696, G. C. By this same act section 4736, G. C., as amended in 104 0. L., 138, was 
again amended. 

By virtue of these amendments the authority of the county board of education 
is extended under provision of section 4736, G. C., as now in force, to the creation 
of a new school district from one or more local districts or parts thereof; the 
provisions of said section 4736, G. C., as amended in 104 0. L., authorizing the 
county board of education to transfer territory from one rural or -village school 
district to another within the county school district was carried into the first part 
of section 4692, G. C., and the authority of said county board was extended so that 
under provision of said part of said section 4692, G. C., as now in force, the county 
board of education may transfer a part or all of a school district of the count:: 
school district to an adjoining district or districts of the county school district, suu
ject to the conditions and in compliance with the requirements prescribed by the 
further provisions of said section. 

The provision of section 4692, G. C., as amended in 104 0. L., 135, authorizing 
the transfer of a part of any county school district to an adjoining county school 
district, or city or village school districts, by the mutual consent of the boards of 
education having control of said districts, was amended and as amended is now 
found in the first part of section 4696, G. C., as quoted by you. 

By the plain terms of the above provision of said section 4696, G. C., as 
amended the board of education of a county school district may, by complying with 
the conditions and requirements contained in the further provisions of said section, 
transfer a part or all of a school district of such cozmty school district, to an ad-
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joining exempted village school district or to a city school district, or to another 
county school rlistrict, provided at least fifty per cent. of the electors of the territory 
to be transferred petition for such transfer. 

I am clearly of the opinion, in answer to your second question, that the abo,·e 
provision of section 4696, G. C., as amended has no application to tramfers of 
territory by the board of education of a county school district from one local school 
district to another within ;uch county school district, the authority to make such 
transfers being vested in said county board by the above provision of ~ection 4692, 
G. C., and that said provision of said section 4696, G. C., only applies to transfers 
made from a local district within a county school district to one of the districts 
mentioned in said section and located without said county school district. 

The term "county school district" as the same appears in the phrase "to another 
county school district" in the above prodsion of section 4696, G. C., refers to a 
county school district as defined by section 4684, G. C., as amended 104 0. L., 133, 
and as distinguished from the rural or village or city school district, and the phrase 
"to another county school district" must be given the same effect as if it read "to an 
adjoining county school district." In other words, in order to effect a transfer of 
territory from a rural or village school district within one county school district to 
a rural or village school district within an adjoining county school district, under 
authority of said section 4696, G. C., as amended, said territory must tint be tram
ferred from said rural or village school district within one county school district to 
the adjoining county school district, by the joint action of the boards of education 
of said county school districts, in the manner provided in said section and according 
to the conditions therein prescribed. The board of education of said adjoining 
county school district may th('n annex said territory as a part of said adjoining 
county school district to said rural or village school district within said adjoining 
county school district. 

The effect of the further provisions of said section 4696, G. C., as modifying the 
provision of the first part of said section and determining the proper mt:aning to be 
given to ~aid section taken as a whole, was carefully considered in opinions ::-ros. 
903 and 926 of this department, copies of which were enclosed to you under date 
of January 26th. 

Coming now to a consideration of your first question it is eyident that in Yiew 
of the fact that the Payne \ illage ":houl district is a part of Paulding county school 
district, the authority of your county board of education to transfer a part of Har
rison tow1bhip rural school district within said county school district to said vil
lage school district, at the time the said transfer was made in April, 1915, was under 
provision of section 4736, G. C., as amended in 104 0. L., and as then in force. 

It appears that since the amendments above referred to became effective more 
than seventy-five per cent of the electors residing in the territory transferred as 
aforesaid have petitioned your county board to transfer said territory back to yonr 
rnral school district. 

From what has already been said in answer to your second question it follows 
that the provisions of section 4696, G. C., as amended have no application to the 
case presented by you. The authority of your county board of education to transfer 
the territory in question, now a part of Payne \'illage school district, back to Har
rison township rnral school district, is under the above provision of set'tion 4692, 
G. C. The tiling of the petition referred to in your inquiry was not, therefore, 
jurisdictional to the right of said county hoard of education to exen·i,e the dis
cretion veste<l in it by provi,;ion of said section 4692, G. C. 

I am of the opinion, therefore, that, unless a majority of the qualitied electors 
residing in the territory in question and acting under the further prO\·ision of said 
section, filed with said county board of education, within thirty days after the filing 
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of the map of said territory with the county auditor, a written remonstrance against 
the said proposed transfer, said county board may, in the exercise of said discretion, 
and by complying with the requirements of the further provisions of said section 
4692, G. C., transfer said territory from said village school district to said Har
rison township rural school district. 

Respectfully, 
EDwARD C. TuRNER, 

A tforuey-General. 

1323. 

TAXES AND TAXATIOX-~EWSPAPERS-PUBLISHIXG NOTICES OF 
DELIXQUENT TAX SALES-PUBLICATION FOR ONLY ONE WEEK, 
NO LIABILITY AGAI~ST COUNTY. 

Newspapers publishiug uotices of delinque11t tax sales 111ust observe the statu
tory 1·equirements in reference thereto, and publication of such notice for only one 
week creates 110 liability against the county for payment therefor. 

CoLUMBUS, Omo, March 6, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GEN;rLEMEN :-I have your letter of February 29, 1916, containing the followil1g 
statement and inquiry : 

"Section 5704, General Code, provides for the publication of the de
linquent tax sale, and section 5706, General Code, provides for the fees for 
the publication of same. 

"The county auditor's office of a certain county, in making up the list 
for the newspapers of the delinquent land and lot sale, in delivering the 
advertisement to the English newspaper, through some confusion or in
advertence, only ordered it to be published one time in said English news
paper. In delivering the manuscript for advertisement to the German news
paper the proper instructions were given to publish same two times. On 
the clay of the sale, aware of the fact that same had not been published ac
cording to the law by the English newspaper, upon the advice of the prose
cuting attorney the sale was stopped and none was had. Now the question 
of payment of the newspaper bills for this advertisement of delinquent land 
sale has arisen. 

"Question 1. Under the circumstances here given is the German news
paper entitled to the fees for said publication out of the county treasury? 

"Question 2. Is the English newspaper entitled to all or any part of 
the fees for publishing this ach·ertisement out of the county treasury?" 

The matter of the publication of the list of delinquent lands in each county is 
specifically prm·ided for by statutory law to be found in sections 5704, 5705 and 
5706 of the General Code. By the provisions of said first named section each county 
auditor is required to have said list published weekly for two weeks between the 
twentieth day of December, and the second Tuesday in February, next ensuing in 
one newspaper in the English language, printed and of general circulation in the 
county, and also in one newspaper printed in the German language if such there be 
printed and published and of general circulation in said county. 
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Said section 5705 provides the form for the notice of ,aid delinquent tax sale 
so to be published, and section 5706 fixes the amount that may be charged by news
papers for publishing said notice. 

It will thus be seen that every essential matter connected with the publication 
of said delinquent tax sale is carefully and fully covered by statutory law. These 
provisions and requirements of the law are notice to everyone, concerned in said 
publication, of what is necessary to make the same legal, and all persons connected 
with said publication are bound by such notice. Buchanan Bridge Company v. 
Campbell et a!., 60 0. S. 406. 

The English newspaper named in your inquiry was bound to know what the 
requirements of the law were in regard to the publication it was called upon to 
make, and in law must be held to have known that such publication was required 
for two weeks, and that a publication for only one week was unlawfuL Buchanan 
Bridge Company v. Campbell et a!., supra. It, therefore, has no legal claim against 
the county for such publication and may not receive payment therefor from the 
county treasury. 

The German newspaper named in your inquiry, upon the other hand, having 
compliecl with the law in every respect, so far as appears from your statement, is 
now entitled to payment for its services in that respect, and said payment may be 
made from the county treasury as provided by section 5706, supra. 

Your first question, therefore, is answered in the affirmative and your second 
question in the negative. 

Respectfully, 
EDWARD c. TVRNER, 

A ttonzey-General. 

1324. 

MUNICIPAL CORPORATIO~S-CHARTERS ADOPTED UNDER HO:ME 
RULE A1IENDI\IENT TO CONSTITUTION WHICH PROVIDE FOR 
CIVIL SERVICE IN CITIES SUPERSEDE STATE LAW. 

Charters adopted under tlze home rule amendments of tlze constitution, which 
pro·z;ide for civil service in municipal affairs in compliance wz'th constitutional re
quiremtmts, supersede tlze state law in such mwzicipalities. 

CoLu~Ises, OHIO, :\Iarch 6, 1916. 

The State Civil Service Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of a letter from the municipal civil service com
mission of Toledo, Ohio, in which the inquiry is made as to what law shall control 
in the administration of civil service in said city, its charter provisions or the state 
law? As this is a question of some importance I am directing my answer thereto 
to your commission. 

An examination of the charter of the city in question shows that it provides a 
complete method or plan for the administration of civil service as applied to its 
municipal affairs. Its provisions appear to be in compliance with the requirements 
of section 10 of article XV of the constitution of Ohio that: 

"Appointments and promotions in the civil service of the state, the s~:v
eral counties, and cities, shall be made according to merit and fitness, to 
be ascertained, as far as practicable, by competith·e examinations." 
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It may also be noted in this connection that said charter was prepared and 
adopted under the authority of sections 3, 7, 8 and 9 of article XVIII of the con
stitution, and a duly certified copy thereof was filed in the office of the secretary of 
state. The civil service provisions of said charter may be found in >ections 167-180 
thereof, inclusive, and are too lengthy to be repeated here. 

\Yhate,·er individual opinion may be on the questions invoh·ed in this inquiry, 
and howenr widely divergent thereon may have been the opinions of the individual 
members of our supreme court as ascertained by their published reports, it must be 
assumed, upon the principle of stare decisis that these questions may now be con
sidered conclusively and finally settled by the cases of Fitzgerald v. Cleveland, 88 
0. S., 338, and State ex rel. Lentz v. Edwards et al., 90 0. S., 305. The latter case 
is certainly decisin~ of the question here. The following ohsen·ations of the court 
quoted from its opinion therein are a complete answer to the inquiry under con
sideration: 

"The manner of regulating the civil service of a city is peculiarly a mat
ter of municipal concern. One of the powers of local self-go,·ernment is 
the power of legislating with reference to the local government within the 
limitations of the constitutional provisions above referred to. As long as 
the provisions made in the charter of any municipality with reference to its 
civil sen-ice comply with the requirement of section 10 of article XV, and 
do not conflict with any other provisions of the constitution, they are valid 
and under the cases referred to discontinue the general law on the subject 
as to that municipality. That provisions adopted by a city might differ 
from the general laws within the limits defined was not only expected, but 
the very purpose of the amendment was to permit such differences and 
make them effective. 

"The t\\'erments of the petition show that the charter for the city of 
Dayton was framed and adopted under and in accordance with the terms 
of article XVIII and duly certified to the secretary of state. By the sec
tions of the charter, which are set forth in the petition, it is further shown 
that the city of Dayton fully complied with the letter and the spirit of sec
tion 10 of article XV hy providing for appointments and promotions in the 
cidl sen·ice of the city according to merit ami fitness to he ascertained hy 
competitive examinations." 

The charter in question here, as before observed, meets the constitutional re
quirements of section 10 of article XV, aforesaid, in that it provides for appoint
ments and promotions in the civil service of said city, according to merit and fitne3s, 
to be ascertained as required by said constitutional provision, so far as practicable, 
by competitiye examinations. It was framed and adopted as proYided hy the Yarious 
sections in aforesaid article XVIII of the constitution. It, therefore, in the lan
guage of the court, "discontinues" the state law as to ch·il sen·ice in municipal af
fairs within said city, and the proYisions of said charter, with respect to civil sen·1ce 
in said municipality, must control oYer the proYisions of the state law. 

Respectfully, 
Enw.\RD C. TrRXER,. 

A ttor11ey-General. 
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1325. 

AUDITOR OF STATE-HAS AUTHORITY TO RELEASE BOXD GIVE:\ 
CXDER SECTIO~ 291, G. C., PROVIDED XEW BO:'\D IS GIVEX. 

Tlze auditor of slate has autlzority to release a boud gh·eu uudcr scctiou 291, 
G. C., j>ro·uidcd a new boud is gi~·e1z, wlziclz new boud must be so worded as clcar!y 
to cm•cr past trausactions. 

CoLC:IIIlL'S, OHIO, ~larch 6, 1916. 

Ho~. A. V. Dox.\HEY, Auditor of State, Columbus, Ohio. 

DE.\R SIR :-Under date of February 4, 1916, you submitted for my opinion the 
following inquiry: 

"July 3, 1908, G. R Cerrito executed a bond to the state of Ohio in 
accordance with sections 290-295. General Code. A copy of said bond is 
enclo<;ecl her<'with ; you will nnte that it is signed hy The Bankers' Surety 
Company as surety. 

"January 25, 1916, Attorney B. D. ~icola advised this office that his 
client had to give a mortg-age on his premises in order to obtain this bond. 
X ow he desires to sell his premises and in order to do so must cancel the 
mortgage. He proposed filing a substitute bond with personal surety and 
inquired of this office if we would grant the Surety Company a release 
from liability under their bond. \\' e advised him that such bond would he 
acceptable and that we would grant the company a release from liability 
after the acceptance of the new bond. 

"Under date of January 27th, :\Jr. Xicola advised that this was not ac
ceptable to the Surety Company saying that they in:,isted upon a release 
from all liability under their bond both for past actions of Cerrito and for 
future transactions. and he inquired if we would grant such a release if in 
the new bond there was incorporated a condition binding the new sureties 
for past as well as future acts of Cerrito. 

"To this we replied that we were reluctant to complicate matters by ac
cepting such a bond and that we doubted our right or authority to accept a 
bond guaranteeing something which has already been done. In a letter of 
the second instant, :\Jr. Xicola insists that we inquire further into our right 
to do so saying- that it is the only means by which his client can have this 
mortgage cancelled. 

"The question is, therefore, can we accept a bond guaranteeing past 
as well as future transactions? If we can accept such a bond can we grant 
such a release to the >urety considering that these bonds are executed to 
the state of Ohio and not to the auditor?" 

You stated in your request for opinion that the matter had been referred to you 
by :\lr. B. D. Xicola, attorney-at-law, Clenland, Ohio. I wrote to ~lr. Xicola for 
his views upon the matter, and, under date of February 24, 1916, receivecl from him 
a nry able brief. 

The statutes relatin~ to hands of transportation agent~ are containecl in sec· 
tions 290 to 295 of the General Code. 

Section 290, G. C.,, requires the obtaining from the auditor of state of a cer
titicate of compliance with sections 291 and 292 before engaging in said business. 

Section 291. G. C., prO\·ides that a person about to engage in said business shall 
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-execute a bond to the state of Ohio in the sum of five thousand doHars "conditioned 
for the faithful holding and transmission of any money, or the equivalent thereof, 
delivered to it for transmission to a foreign country, or conditioned for the sl':lling 
of genuine and valid steamship or railroad tickets for transportation t) or from 
foreign countries, or both, if to be engaged in both of such busmesses." 

Section 292, G. C., provides as to the sureties, and further states that "the 
bond shall be approved by the auditor of state, and filed in his office. t: pon the 
relation of any party aggrieved, a suit to recover or; such bond may be brought in 
a court of competent jurisdiction." 

Section 293, G. C., provides that the auditor shaH keep a bond book, giving the 
date of receipt, the names of principals, place of transacting business, names of 
surety and the name of the officer before whom the bond was executed. 

There is nothing in the statutes whatsoever relative to the right of the auditor 
to accept a second bond in place of the first or to require additional sureties after 
the bond has been gh·en, or to permit the substitution of one bond for another. In 
fact, the statutes are entirely silent upon the subject, and the sole question that 
arises is whether or not, the statutes being silent upon the subject, the auditor may 
deal with such bonds in the same manner as a private individual. 

The law is well established that if the bond is properly worded a bond may be 
given to cover past transactions of the person bonded. It all depends upon the 
language of the bond. 

"As a general rule, the bond of a public officer has no retroactive ef
fect, and does not cover past delinquencies unless it in terms says that it is 
to have such effect." 

Brandt on Suretyship, section 625. 

The same rule is recognized in the case of Farrar v. United States, 5 Pet., 373. 

"Resort must be had to the language of the bond itself, to determine 
the time within which defaults must occur, in order that they may be cov
ered by the undertaking. The bond will not be retroactive unless the con
tract so stipulates; it may be unlimited in duration or expire at a definite 
time, depending upon the language of the instrument." 

Stearns on Suretyship, section 147. 

It is clear, therefore, that if the bond stipulates that it shall have a retroactive 
effect the courts will give it such effect. 

Your question is: 

"Can we accept a bond guaranteeing past as well as future transac
tions?" 

Since in ordinary practice a bond can be given to cover past transactions as well 
as future, and since it appears to be the only intent of the legislature that a bond 
shaH be given which can be sued upon in case of any defalcation-and that would 
be accomplished now by the acceptance of a bond to cover past transactions-! am 
of the opinion that you may accept such a bond, and also that after accepting the 
same you may release the former bond heretofore filed with you. 

Respectfully, 
EDWARD C. TuRNER, 

· Attorney-General. 
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1326. 

DISAPPRO\.AL TRAXSCRIPT OF PROCEEDIXG FOR BOXD ISSUE BY 
CITY OF NEWARK, OHIO, BOXD FOR::..L 

CoLr~mt·s, OHio, ).larch 6, 1916. 

ludustrial Co111111ission of Ohio, Columbus, Ohio. 

GEXTLEMEX :-

l{E :-Bonds of the city of X ewark, Ohio, in the sum of $30,000.00, for 
the purpose of re-constructing, improving and enlarging the municipal 
works of the city of Xewark, Ohio, for the generation and transmission of 
electricity for the use of the city, being thirty bonds of the denomination 
of $1,000.00 each, falling due from ~larch 1, 1917, to ).[arch 1, 1926, incht
st,·e. 

I ha,·e examined the transcript of the proceedings of council and other officers 
of the city of X ewark, relative to the above bonds, and I find the same regular 
and in conformity with the General Code. I am, thl!refore, of the opinion that 
said bonds, when properly drawn, executed and delivered, will constitute valid and 
binding obligations of said city of Xewark. 

I am unable to approve the bond form submitted with the above transcript, 
and I am writing the city auditor suggesting a change in the language of one 
paragraph, which suggestion will doubtless he followed. I suggest, however, when 
the bonds are presented· to the treasurer of state for delivery that I be ginn an 
opportunity to further examine the same. Respectfully, 

EDWARD c. Tt:RNER, 

A ttom ey-Gene ral. 

1327. 

ROADS .\XU JIIGH\V.\YS-RO.\D L\lPROVED UXDER AGREE:\1E::\T BE
T\VEEX COUXTY CO).DJISSIOXERS .\XD TOWXSHIP TRUSTEES
BOXDS SHOULD BE ISSUED BY COUXTY CO::..DIISSIOXERS UX
DER AUTHORITY OF SECTIOX 6929, G. C. 

IVhere a road is imj>roz·cd under c111 ayrec111ent bet1..:ec11 county COIIIIIIISSzollcrs 
and township trustees, by the terms of which the cost is to be divided bet""·een 
the COIIIIfJ and the tozc·nship, and it is uecessary to issue bauds, the same should be 
issued by the couuty colllmissiollers under authority of section 6929, G. C. 

Corx~nws, 0Hro, :..larch 6, 191o. 

Hox. lR\'IXG C.\RPEXTEH, l'rosccutiny Llftorney, X on,·alk, Ohio. 

DE.\H SrH :-On January 29, 1916, you addressed to me a commtmication, calling 
my attention to section 3295, G. C., as amended, 106 0. L., 536, and requested my 
opinion as to the propn interpretation of the .-ection in question in the following 
particulars: 

"!. \\'hat tax limitations apply to levies made for inll!re't anti ,inking 
fund purposes for such bonds; especially do the two mill for Twps. and 
the ten mill aggregate limitations both apply? 
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"2. \\'hat is the length of time such bonds may run? 

"3. It provides that 'bonds shall be advertised and sold in the manner 
provided by law.' To what pro\·isions of law does this have rden•nce ?'' 

Under date of February 1, 1916, you submit the following aclditional inquiry 
regarding section 3295, G. C.: 

"In issuing bonds under :;aid section for road improvement purposes 
by the trustees of a township in which a municipal corporation is situated, 
are they an obligation on the entire township including such corporation, 
or only that part of the township outside the corporation?" 

Under date of February 22, 1916, in response to my request fur additional 
information as to the exact purpose or purposes for which it is proposed to issue 
bonds under the section in question, you advised me that the trustees of several 
townships in Huron county and the cqunty commissioners of that county have 
agreed upon a plan for the improvement, during the coming summer, of several 
roads by the joint action of the trustees and commissioners, provided the trustees 
can raise the funds necessary to pay their part of the cost of such impronment~. 

You observe that for the trustees to raise the money under the Cass highway 
law, as interpreted by this department, would make the construction of the im
provements this season impossible and say that the only method you have to sug
gest by which the work can be done this year is for the trustees to raise the 
money under section 3295, G. C., which you say seems to you to authorize an 
issue of bonds in an amount not greater than one per cent. of the tax duplicate 
of a given township without a vote of the people, both for road improvements by 
townships under agreement with county commissioners and also by townships alone. 
You further state that in several of the townships in question there are municipal 
corporations and that this fact led to the· inquiry made hy you unrler date of 
February 1st. 

Section 3295, G. C., as amended, 106 0. L., 536, reads in part as follO\n: 

"The trustees of any township may issue anrl sell bonds in such 
amounts and clenominations, for such periods of time ancl at such rate 
of interest, not to exceed six per cent., for any of the purposes authorized 
hy law for the sale of bonds by townships or by municipal corporations 
for speritic purposes, and for the purpose of providing funds to pay the 
township's share of the cost of any improvement made unrler an agree
ment with the county commissioners, * * ':'. 

"'~ '~ '" "\11 bonds heretofore issued hy township trustees under 
assumed authority for the impronment of roads in connection with county 
commissioners, ,hall, in so far as the same might otherwise he held invalid 
on account of the absence of power of such trustees to issue bonds for 
such purpose, be held to be legal, valid and binding obligations of the town
ship issuing such bonds." 

\Vhatever may be the force ami dfect nf section 3295, G. C., the situation 
which presents itself to you finds a full and complete solution in the provision" 
of chapter VI of the Cass highway law, relating to road construction and improve
ment by county commissioners. \Yhile it is true that the Cass highway law was 
passed :\lay 17, 1915, apprm·ed June 2, 1915, and filed in the office of the secretary 
of state June 5, 1915, ancl while the act amending section 3295, G. C., being senate 
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hill Xu. 31.5. ''"a' pa's~d .\lay 27, 1915, approved June -1-, 1915, and tiled in the 
,.ffice of the ,;ecretary of state June 5, 1915, so that the Ca>s law was pas;;cd before 
.enatc hill Xn. 315 \\·as passed, and \\·as apprm·ed before that bill was approved, 
and it might therefore he argued that if there is any inconsistency between the 
Cass highway law and ,enate hill Xo. 315, the latter ;;hould govern, being the later 
expres-.ion of the legislature. yet there is anoth~r rule of statutory construction 
whkh render, it extremely doubtful whether towthhip trustees have any authority 
whatenT to is,;t1L' bonds for road imprfJ\ ements under authority of section 3295, 
! 7. C. I reft·r to the well cstahlishe<l principle that ,,·here there arc two statutory 
J•rovbions, one of which is general and designed to at,ply to cases generally, and 
the other is particular and rdates tu only one case nr ,;ubject withiu the ,cope of 
tht• general proYi,ion, then the particular prodsion mu,;t prevail and, if both cannot 
apply, the particular pro,·i,;ion will he treated '" an exception to the general pro
' Js!On. It i, e\-cn <loubtful \\·hethcr ,enatc l•ill Xo. 315 is to he regarded as a 
later expression of the legislature than the Cas, highway law, in view of the 
decision of the supreme court of Ohio in the recent case of State Y. Lathrop, and 
the fact that senate hill X o. 315 went into effect on the 4th day of September, 
1915, 90 days after it was tiled in the office of the secretary of state, while the 
(a-;s highway law di<l not g-o into effect until September 6, 1915 . 

. \ further question as to the rig-ht of tuwnship trustees to i'stlto lwnds for 
the towmhip's share of the cost of a road improvement to be carried forward 
under an agreement with county commissioners is raised by a consideration of 
the history of senate hill Xo. 315, l()(i 0. L., 536, in \vhich hill section 3295, G. C., 
was put in its present form. This bill amended sections 3295, 6912-1 and 3939, 
G. C., and its manifest !)urpose was to validate hands theretofore issued by town
ship trustees under asstnncd authority for the improvement of roads in connection 
with county commissioners. So far as section 6912-1, G. C., is concerned, it can 
ha\·e no effect, as all the other sections of the General Code, relating to the 
scheme of road imprunment referred to in said section, were repealed by the Cass 
highway law. So far as section 3295, G. C., is concerned, it has already been 
indicatcrl that the Cass law makes specit1c pro\·ision as to the issue of bomls 
where a road improvement is made under an agreement between county commis
-.ioners and township tru,tees. 

It. is unnecessary, in answering your inquiry. however, to determine finally 
,,·hether tml·n,hip trustee,;, under authority of section 3295; G. C., may issue bonds 
f"r road improvements carried forward by them or carried forward under an 
agreenwnt between thto tnhtees and the county cummi"ioners, inasmuch as chapter 
\'I of the Cass highway law furnishes ample authority for the issue of bonds to 
meet the situation prtosentcrl by you, which authority is not subject to any question, 
and the levies for the redemption of bonds issued under that chapter are outside 
,f certain limitatiom; that would un<louhtcdly apply if an attempt were made to 
i.;sue bonds under authority of section 3295, G. C. 

It appears from your communication of February 2nd, that it is desired to 
improve certain roads in your county, a part of the cost to he met by the county 
-.nrl a part hy the township or townships in which the roads are situated. 

Section W21, (;_ C., heing section 100 of the Cass highway law, provides, 
among other things, that the county commissioners may enter into an agreement 
v.-ith the tru,;tecs of the township or townships in which a road improvement is in 
whole or in part situated, whereby said county and township or townships may 
pay such propurtion of th<" amount ',f cos b. damag-e,; an<! expenses as may bl· 
agreed upon between them. 

L'nder 'ection 6927, G. l'., being ,cctiun 106 of the Cass highway law, county 
l- .. mmi.;sioners an· authorize<! t" Ie,-y a tax upon all the taxable pror.aty of the 
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township or townships interested in a road improvement and in which the same 
is to be constructed, for the purpose of providing by taxation a fund for the 
payment of the proportion of the cost and expenses of the improvement to be 
paid by the township or townships. This tax is, by the language in question, 
made subject to the limitation on the combined maximum rate for all taxes now 
in force. By the use of this language the legislature has indicated that the levy 
in question is subject to the fifteen mill limitation but is outside the ten mill 
limitation. Inasmuch as the levy may, under the terms of the section itself 
amount to as much as three mills, it is manifest that the legislature did not intend 
that such levy should be subject to the two mill limitation for township purposes. 
Under section 6929, G. C., being section 108 of the Cass highway law, the county 
commissioners, in anticipation of the levy provided for by section 6927, G. C., 
may, whenever in their judgment it is deemed necessary, sell the bonds of the 
county. If in your county the proportion of the costs and expenses of the 
projected improvement to be paid by the county is to be paid from current levies, 
and no bond issue is necessary to meet the county's proportion of the costs and 
expenses of the improvement, then it will only be necessary for the county com
missioners to issue bonds in anticipation of the collection of taxes levied on the 
township or townships interested, and it will not be necessary to sell bonds in 
the aggregate amount necessary to pay the estimated costs and expenses of the 
improvement. 1 f, however, it is necessary to sell bonds to pay the county's 
share of the costs and expenses, then both the county and township's portions 
of the costs and expenses may be provided by one bond issue under authority of 
section 6929, G. C. In either event, the bonds must state the purpose for which 
they are issued, the interest rate must not exceed five per cent., and the bonds 
must be advertised and sold in the manner provided by law. 

In opinion X o. 1203, rendered by . this department to Hon. C. P. Kennedy, 
prosecuting attorney of Sum~it county, under date of January 25, 1916, pro
cedure for a bond issue to care for the cost of a county road "improvement to 
be made under an agreement between the county commissioners and the trustees 
of a township or townships was fully discussed, and I enclose a copy of that 
opinion for your information. The discussion of the matter in question will be 
found on pages 3 to 9, inclusive, of the opinion rendered to ::\Ir. Kennedy. 

Respectfully, 
Enw ARD C. Tt:i!.s'ER, 

A ttonze:,•-Get1eral. 

1328. 

RESTAURA:I\T COXDUCTED OX WEEK DAYS IN COXNECTION WITH 
SALOON :MAY BE KEPT OPEN OK SUXDAY IF REGULAR EATING 
HOUSE-SECTION 13050, G. C., CONSTRUED-INTOXICATING 
LIQUOR. 

A restaurant conducted 011 week da:,•s in comzection with a saloo11 may be kept 
open on S1mday if it is a regular eating house <vithout ·l'iolatiug section 13050, 
G. C., pro·m"diug it is secure!:,• closed off from that part of tlze room ·where liquors 
are 1·egularly sold. 

CoLt.:)!Bt:s, OHIO, :\larch 7, 1916. 

HoN. PERRY SMITH, Prosecuting Attorney, Zanesville, Ohio. 

DEAR SIR:-Your enclosure under date of February 23, 1916, is as follows: 
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··.\ party ha, 1;..:~:11 cumlucting in this city fur ;ume time pa't a ,aJoon 
business at the corner of ::\lain and a side inter!'ecting street. His rooni 
has a depth of ahout 100 feet and is about 20 feet in width, fronting un 
::\lain street, with a side entrance opening out on the side street near the 
center of the builcling (serdng as an entrance to the restaurant, herein
after mmtioned). The room is made up of what was originally a room 
50 feet in depth, fronting on :.\Iain :,treet, and a room of equal depth, to 
the rear thereof, fronting on the side street, with the original wall between 
the two rooms r..:n't" e• 1. His license authorized the conduct of the saloon 
business in the en'.:rc room, and hi, Aiken tax is assessed accordingly. 
The front of the :· .. · m to the depth of 45 feet (being substantially the 
original front roumJ ,, occuvied by a bar, with all furniture, fixtures and 
equipment for the conduct of the retail liquor or saloon business, and the 
furnishing of liquor i' restricted to this space, except as hereinafter 
mentioned. 
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"Substantially the whole of what was originally the rear room is 
occupied in the couduct of the resta~Irant business, being equipped with 
lunch counter, tables, chairs, and all necessary furniture and fixtures, 
meals and lunch being regularly !->en-eel as a separate and independent busi
ness, blended only in their common ownership, management and serYing 
of liquors to patrons of the restaurant, in connection with their meals, by 
waiters. who procure the liquor at the bar. All liquors are paid for hy 
patrons of the restaurant at the bar. Lunch and meals are paid for by 
them at the restaurant. Upon the line of and in the place of the original 
"·all separating what was originally two rooms, door casings and folding 
doors are erected making, when closed, substantially a solid wall, being of 
a character indicating a se\·erance of the premises into two rooms, but 
accessible to each other. If the owner should keep his room, occupied by 
the restaurant, open on Sunday for the purpose of conducting his restau
rant business therein, using his side street entrance for access thereto, 
and kt>pt his folding doors 5ecurely closed and locked, ancl ueither dis
played nor furnished any liquors therein, would he be violating the provi
sions of sections 13050 and 13051 of the General Code? By separating 
restaurant from saloon, as herein indicated, and scn·ing patrons of the 
restaurant on week days with liquors, in connection with their meals, paid 
for hy them at the bar. would the restaurant he subject to additional Aiken 
tax?" 

Sections 13050 and 13051 of the General Code, to which you refer, provide 
as iollows: 

"Sec. 13050. \\'hoeYcr, on Sunday, sells intoxicating liquors, whether 
distilled, malt or Yinous, or permits a place, other than a regular drug 
store, where such intoxicating liquor is sold or exposed for sale on other 
days to he open or remain open on Sunday, shall he fined not less than 
twcnty-tiYe dollars nor more than one hundred dollars, etc." 

"Sec. 13051. In regular hotels and eating houses the word 'place,' a' 
used in the next preceding section, shall mean the room or part thereof 
where ,uch licjuors arc usually sold or exposed for sale, and the heping 
of such room or part thereof securely closed, shall be a closing of such 
place within the meaning of suc\1 section." 

The primary <iUe.,tion ill\·oln·cl in the con,ideration of the matter submitted 
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IS as to the character uf the restaurant which, during the week days, is operateci 
in connection with the saloon. In other words, does it bear to the saloon the 
same relation as the bar room in a hotel bears to the dining room and other parts 
of the hotel? 

Frum the statemel't oi facts submitted it seems to me to be conclusive that 
the restaurant referred to is a regular eating house, such as is contemplate•! 
under the provisions oi rcction 13051 of the General Code, supra, which section 
is a limitation on the oper~tion of the provisions of section 13050 of the General 
Code, supra. From the statement of facts submitted it is made to appear that 
all the transactions of the saloon are separate and distinct from those of the 
restaurant connected therewith, payment for drinks being made at the bar, while 
payments for restaurant service are made in the restaurant proper. 

In section 13051, of the General Code, it is specifically provided that the 
"place" referred to in section 13050, and which can mean nothing else but a bar 
room, shall be regarded as closed if the room or part thereof is securely closed. 
and the facts in this case, to my mind, constitute a case which may be clearly 
distinguished from the one referred to in the case of Lederer v. State, 5 0. C. C., 
623, in which it was held: 

"\Vhere the bar in a dining hall in which liquors are served at tables 
throughout the week is enclosed on Sundays by a wire screen only, and 
the hail is open to the public and other refreshments are served, it is a 
violation of this section." 

In the case under consideration the restaurant-keeper has apparently taken 
every possible precaution to securely close off his restaurant from the saloon 
proper, and it seems to me that it would be an umvarranted and arbitrary rule 
which would deprive a man of the use of his property for a legitimate business 
to be conducted on Sunday, such as would result from an interpretation of 
section 13051 in this case along the lines of the decision in the case of Lederer 
v. State. 

The question in reality turns on whether or not the restaurant herein is a 
"regular eating house," and that fact is specifically determined hy the statements 
in your letter. 

Therefore, assuming that the restaurant referred to is a regular eating house. 
and that on Sunday the restaurant is securely closed off from the part of the 
bar room used in connection therewith during the week, it is my opinion that 
section 13051 has been complied with, and the benefits of that ~ection are extended 
to the keeper of the restaurant, whose action in keeping the restaurant open on 
Sunday under these conditions would not be a violation of the law. 

This conclusion, of course, disposes of the necessity of replying to the second 
question, which relates to the payment of additional Aiken tax on the ground 
that the saloon business is being conducted in more than one place, which, of 
course, would be in violation of the constitutional pro\'ision governing matter< 
of this kind. 

Respectfuily, 
Eow ARD C. TURNER, 

A ttor11e:y-Geueral. 
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1329. 

LIQUOR LICEXSE LA \Y-.\PPLIC\TIOX TO SOCI:\L CLUBS AXD FRA
TER.t\AL ORGAXIZATIOXS-\VHEX SALE IS :\fADE BY CLUB THE 
TRAXSACTIOX COXSTITUTES A SALE. 

The applicatiou of the lice11se law to clubs, lodges and associations furuishillg 
i11to.~icatit1!J liquors to their members at their rooms. 

JVhere the property in i11to:ricati11g liquor passes from a club, /odye or associa
tio" to a member thereof for which there is a payment of a price or a11 agreeme11t 
to pay the same, such tra11sactio11 co/lstitutes a sale for which a liquor licetrse is 
req11ired under the license /m,• of this state. 

Cow:-.rncs, Omo, :\larch 7. 1916. 

State Liquor Licensi11g Board, Columbus, Ohio. 

GE~TLDIEX :-Yours under date of February 14, 1916, is as follow.;: 

"\\'e arc in receipt of a letter from the Hamilton County Liquor 
Licensing Board of Cincinnati, from which we quote as follows: 

"'Judge Spiegel, of our municipal court, before whom is pending a 
case of violation of the Sunday closing law by one of the so-called "Clubs," 
is desirous of a ruling from the attorney-general, and accordingly wrote 
to Mr. Turner upon the subject. 

"'l\fr. Turner replied that he would be glad to render an opinion, if 
requested so to do by your board. It is our opinion that any method of 
disposing of intoxicating beverages by a check or ticket system, constitutes 
a sale, and we think it would he a great assistance, not only to our board. 
but to the various local boards throughout the state, if a ruling to this 
effect could be obtained from the attorney-general.' 

"The matter of social and fraternal club operations in the state has 
become very acute. and at our request several social and fraternal clubs 
in one of the cities of the state have written us setting out in full their 
methocl of operation. The originals of these letters we are enclosing here
with, numbered from one to five. 

"Xo. 1 states its plan of handling intoxicating liquors as follows: 
"'The privileges of the club are limited to members only, ancl sales 

arc made to them in two ways : 
"'First-Coupon books like attached, containing coupons worth five 

cents each arc sold to members. 
"'Second-Those who do not buy coupon books oign tickets which arc 

charged to members' accounts.' 
"Club X o. 2 states its plan of operation as follows : 

"'The clues of the cluh are fifty dollars a year for each memhn I>ay
ahle quarterly. In addition to this at the first of each year each member is 
charged with an additional forty dollars out of which funcl the supplies 
of the club are purchased ami charged the members at an agreed amount. 
This is done for the purpose of equalizing the accounts of the members. 
A great many of the members do not usc up their credit, atHI in such ca~c 
pay thr balance in cash. Those who exceed the amount make up the diff
erence at the agreed rates. In case of default in the payment oi a mem
ber's account the deficit is charged off and the lo~s is borne equally by the 
memhrrs of the club. Tht· rates at which supplit•s arc distrihntcrl are 
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limited to the cost of the ~upplies and the cost of their service. 
"'All cigars, liquors, beverages and other supplies are purchased by the 

members as a whole, and are distributed in the manner just mentioned. 
This distribution is only incidental to the main objects of the club, and in 
no sense is the club "a person, corporation, or co-partnership engaged in 
the business of trafficking in spirituous, vinous, malt or other intoxicating 
liquor." The word "trafficking" being defined as a purchase and sale, there 
is no sale as the essential element that there must be a transfer of title 
from one person to another is lacking. A man cannot buy from hir>1self. 
The only "business" in which the club is engaged, if any, is in the ma·rtc
nance of its clubhouse with its ball rooms, kitchen, library, grill rc, - ~. 

reception, reading and other rooms for the promotion of the social inc.;
course of its members. 

"'It is true that the club has a federal liceme to engage in the business 
but this is not conclusive evidence that it is "in the business of traffick
ing in liquor," as against the facts which prove the contrary. Frankly, 
the federal license was obtained in the belief that it was cheaper to pay it 
than engage in such a controversy as this. But in view of the holding of 
the state commission it will be abandoned at the end of the year. 

" 'It is practically impossible· for this club to obtain a state license. 
The cost is prohibitive. But if this were not so, to whom could it be 
issued? The club is not a person, a corporation, and according to all the 
authorities, we but mention the latest, cannot possibly he considered a part
nership.' 

"Club No. 3 gives its plan of operation as follows: 
"'First-Xo one but a member in good standing has access to the club 

rooms, and must show his receipt for dues, upon request. If he desires 
any beer, same can be had only through our locker system. He must fill out 
a card, same as copy enclosed, stating what brew he desires and sign the 
card; the upper half is sent to the brewery as his order, and the other half 
is retained by the member, after payment of $1.00 for one case of 12 pint 
bottles; of this amount 45 cents is for the 12 bottles and the balance of 55 
cents is for icing same. \Vhenever he desires a bottle of beer, he pre
sents said card and it is punched at the bottom in the space provided for 
same. 

"'\\'e will positively state that no other liquors of any kind ar.e kept 
or handled in club.' 

"Club No. 4 gives its plan of operation as follows: 
"'A member wishing to have beer at the rooms must order same on 

order slips as per sample enclosed. At the time of ordering he pays the 
price of the beer, that is, the amount charged by the brewery. This 
makes it a transaction between him and the brewery. \\'hen the case of 
beer arrives at the hall it is numbered and his name placed on same. \Ve 
have our different ice boxes subdivided with iron partitions so that 3 
bottles from each case is kept in there separately to be iced. The number 
on this subdivision is the same as the member's number on the case. \Ve 
give him a strip of tickets with his name and number on, also the kind of 
beer he has ordered. \Vhen he wishes a bottle he presents one of his 
tickets to the custodian at the wicket at locker room door, and said cus
todian goes to the ice box and takes from his compartment a bottle of beer 
and gives it to him. He then takes a bottle from his case which is arranged 
along the wall and puts it in the ice box, replacing the one that was taken 
out. In this way each man that orders beer gets his particular beer and no 
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other. This is the manner of handling our beer proposition. In addition 
to the above we make a charge for the locker rent of each man that has 
beer ordered. Any additional information you may wish we will gladly 
give upon request.' 

"Club X o. 5 states that in the use of intoxicating liquors in their club 
rooms they pursue the following course: 

"'\Ye use a coupon and ticket system-these coupons and tickets 
being redeemable in merchandise for that amount. 

"'\Ve don't conduct a bar. Refreshments of all kinds arc served at 
tables in the club rooms, and to no one but members of the order in good 
standing.' 

"\Ve may state further. that we are informed by a number of other clubs 
situated in various parts of the state that they maintain what may be 
termed a locker system. That is, each member of the club has his indi
vidual locker or compartment under lock and key in which he stores his 
supply of wet goods purchased by himself, and to which no one else has 
access, which supply is only used by himself or friends upon his invitation, 
no money being passed except in the original purchase of the goods from 
brewery or liquor dealer. 

"This department submitting this information to you would like to 
have your opinion upon the entire matter of social and fraternal clubs 
having no license from this department, but in which intoxicating liquors 
are kept by the members or for the use of members, whether all or any 
of the various plans discussed above are in compliance with the licensing 
law of the state; or if none of them are, under what plan, if any, may 
private, social or fraternal clubs operate so as to permit the use of intoxi
cating liquors by its members within the club precincts? 

''You will please understand that we are requesting an opinion not only 
upon the various plans indicated above, but also upon the entire question 
of the usc of intoxicating liquors in private organizations or clubs." 
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Your communication suggests a somewhat general consideration of the appli
cation of the liquor license law to the purchase and sale for consumption of intoxi
cating liquors by lodges, fraternal and social orders, clubs, associations or societies, 
or the members thereof, at the rooms of such lodges, orders, clubs, associations 
or societies. 

\Vhat is known as the liquor license law (amended senate bill 203, approved 
l\Iay 3, 1913, 103 0. L., 216) is entitled "An act to provide for license to traffic 
in intoxicating liquors and to further regulate the traffic therein, etc.," and was 
enacted pursuant to article XV, section 9 of the constitution as adopted September, 
1912, the primary provision of which is as follows: 

"License to traffic in intoxicating liquors shall be granted in this state, 
and license laws operative throughout the state shall he passed with such 
restrictions and regulations as may be provided by law, and municipal cor
porations shall be authorized by general laws to provide for the limitation 
of the number of saloons." 

We have already observed that the basic or fundamental subject matter of 
l>oth the constitution and statutory provisions to he considered is the "traffic in 
intoxicating liquors." The constitution requires that laws ~hall he pa~sed for 
granting liccnst·s to traffic in intoxicating liquor:, subject to certain restrictions 
and limitations therein prescrihecl, and the license law referred to makes specific 
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detailed provision for the method of, machinery for an<! cunditiuJh under which 
''license to traffic in intoxicating liquors" may be granted throughout the state . 
. \fter making full provision for the granting of licenses, there was enacted in 
the license law, for the pre\·ention of persons engaging in the business of trafficking 
in intoxicating liquors without first procuring such licen:;c, and for the purpose of 
en forcing said act, certain penal proYisions as follows: 

Section 4H of the license law, 1261-63, G. C., 103 0. L., 237, 

''\\'!wever sells intoxicating liquors without having been duly licl·nsed 
as provit:ed herein shall he guilty of a misdemeanor, etc." 

Certain exceptions to this provision are then:aftcr made, which an· n<~t material 
to the present consideration. 

Section 49 of the license law, 12Gl-G4, G. C., 103 0. L., 238, 

"\\'hoe,·er, whether licensed or not, sells intoxicating liquors in a 
quantity of less than two gallons, as provided therein, and who does not 
hold a saloon license, shall be guilty of the offense of selling liquor without 
a license, etc." 

Prior to the adoption of article X\-, section 9 of the constitution, above 
referred to, the phrase "trafficking in intoxicating liquors" had a statutory defini
tion as found in section 6065, G. C., which was modified by the amendment of said 
section in the enactment of section GO of the license law, 103 0. L., 241. 

This definition is not, however, of substantial importance to the present con
:.ideration for the reason that the penal statutes applicable to the ~ubjcct matter 
in hand, as ahO\·e quoted, do not contain this phrase, but instead thereof there 
is found the phrase "sells intoxicating liquors." To this phrase the legislature 
has not chosen to give any special statutory definition. \\'hatever application the 
statutory definition of the phrase "trafficking in intoxicating liquors" may have to 
the provision of the license law in which this phrase is found, or e\·en to the 
phrase ",;ells intoxicating liquors" as found in the penal prm·isions of the law, is 
not material to the present consideration for the reason that it is conceived that 
the operations or transactions of any club, lodge, society or association, to which 
you refer in your inquiry, which would come within the meaning of the phrase 
"sells intoxicating liquors" would also be within the meaning of the phrase 
"trafficking in intoxicating liquors" as dctined hy the statute, and 'ice \ ersa. 

\\'bile section 6099, G. C.. provides that in clubs, societies or other combina
tions of individuals where intoxicating liquor is kept for the usc of the members 
in dry territory, the keeping of a place where intoxicating liquors are furnished 
or given away in violation of the local option laws, it is not provided that such 
place shall be held to be a place where intoxicating liquors are sold, hence the 
provisions of this section offer little, if any, aid in determining the application of 
the license law which has reference only to sales .. 

The primary subject of inquiry, in so far as it is affected by the license law, 
is then whether or not there is a sale of intoxicating liquors by any person, firm, 
corporation or association not having heen duly licensed according to the pro
visions of sections 1261-6 to 1261-73, G. C., inclusi\·e. Since the license law is 
operative only upon sales, it has no application, as abm·e ohsen·ed, to the mere 
furnishing or giving away of intoxicating liquors. 

Sale is defined by section 8381, G. C., as follows: 

"(2) :\ sale of goods is an agreement whereby the seller transfers 
the property in goods to the huyer for a consideration called the price.'' 
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From this detinition oi .ale it will be readily uhsened that the detcrminatin 
feature of a oale for tirst consideration in the prc>ent instance is the transfer oi 
the property in the goods which arc the subject matter of the transaction under 
consideration. 

:"bsuming iur the purpo>e oi your inquiry that the indiYidual members of the 
lodge, club. order or association in question are the consumers of the liquors 
rdern:d to. a1Hl that there is a price paid fur the liquor at the time or before 
it t·eachc,.; the cun,;umer. the question then resoh-cs itseli into this: From whom 
docs the property in the liquor pass to the COihumer. the member of the club, 
order, lodge, a"ociation or society ur other person who pays the price therefor? 
I i the property in the liqnor passes tr• the consumer, who pays the price from 
any per,;on. linn, corporation or a"nciation not duly licensed and authorized to 
engage in the hu,;iness of trafficking in intoxicating liquors under the laws of this 
state there is manifestly a Yiolation of the penal proYisions of the license law 
hereinbefore <JUOted, assuming that the con,;umer pays a price therefor. In other 
words, if the person from whom the property in the liquor passes to the person 
who pay> the price therefor is not authorizerl and licensed to sell intoxicating 
liquor,, 'uch transfer will constitute a sale, anrl therefore a violation of the license 
law. 

\ \"hether or not the furnishing of intoxicating liquor, hy a cluh or association 
to the members thereof constitutes a sale is a question which has been much 
hefore the courts. There are two distinct and irreconcilable lines of decisions 
upon this question. One of these Jines of decisions follows the English rule as 
laid down in the case of Graff \". EYans. L. R. S. Q. B. Div. 373, which is based 
principally upon the theory that the furnishing of intoxicating liquors hy a social 
dub to its members is only a method or de\·ice for the distribution among the 
se\·eral members of the common property of all. Another theory ad,·anced in 
,upport of this holding is that the license laws are intended to operate upon only 
that cla,;s of transactions which constitute a business. In other words, is al,Jplicable 
only to that class of individuals who pursue the business of trafficking in intoxi
cating liquors for a JiyeJihood, or, in short. conduct that class of places which arc 
ordinarily termed saloons. 

The other line of decisions is hased upon the fundamental principle of the 
law of sales, Yiz., that where there is a transfer of the property in goods accom
panied hy the payment, or an agreement to pay a price therefor, such transaction 
mnstitutl's a sale irrespective of the character of the parties thereto. One of the 
later cases upon this question is that of the County of ;\da v. Boise Commercial 
Club, 20 Idaho, 421, 38 L. R. A. (n. s.) 101. This is a well considered case in 
which practically all the cases in the different lines nf decisions heretofore referred 
to are n·viewed ami consirlercd, holding that: 

"\\'here a social clu!J, organized as a corporation under the general 
law;.; of the state go\·erning social and religious corporations, keeps intoxi
cating liquors at the club rooms, and de!i,·ers to members such quantity of 
liquor as the member may request, for which the member pays in cash or 
gi\·es a card to ha ,·e the same charged to his account, and thereafter pays 
such account, and pays or agrees to pay the price fixed by the cluh~ the 
liquor being purchaser! to he drank upon the premises, such liquor being 
kept ami sold as a mere incident to the general objects and purposes of 
the club, ,;uch club is subject to the proyisinn of Rev. Code, "'ction 1506, 
aTHl is require<! to procure a license." 

The conclusion 111 this case, it will ht· ohserYed, 1s based upon the primary 
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principle heretofore referred to, that the property in the liquor passes from the 
club to the member accompanied by the payment of a price or an agreement to 
pay the same. The question of whether or not the furnishing of intoxicating 
liquors to members of a social club was within the meaning of the phrase ''traffick
ing in intoxicating liquors," was before the court in the case of University Club 
of Cincinnati v. Frank Ratterman, 3 C. C., 18, under the following state of facts: 

"A bona fide social club, incorporated under the laws of the state, 
'for the promotion of higher education and of social and friendly relations 
between its members,' and not for profit, leased a building in which were 
reading, dining, sitting and other rooms and a library, which was open 
to the members of said club at all reasonable hours; and with the funds 
of such corporation it purchased food, wines, liquors and cigars, which 
during the years 1886 and 1887 were furnished at such club house, to such 
members as desired the same, and which were there used and paid for by 
the persons receiving the same, at a price fixed by the management, so as 
simply to pay the cost of procuring and sening them. Xo dh·idends or 
profits, can be received by any member, nor does any officer receive a 
salary, and the club is not engaged in any business with a ,·iew to profit. 
During such period by the rules and regulations of the club, a member was 
authorized to introduce strangers having certain qualifications, who there
upon, for a limited period became entitled to the privileges of such club
house, and to be furnished with food, wines, liquors, etc., at the price so 
fixed as aforesaid, the member introducing such guests being liable for 
all supplies furnished him and being not paid for by such guest. During 
these years this privilege was occasionally exercised by the members of 
the club and persons so introduced were furnished by the club with wines, 
liquors and other supplies, which were paid for by them or the persons 
introducing them. 

"HELD: That the furnishing of such wines and liquors so purchased 
by said club to its members in this manner was a 'traffic in intoxicating 
liquors' within the meaning of section 8 of 'An act providing against the 
evils resulting from the traffic in intoxicating liquors' passed ~Jay 14, 1886 
(82 0. L., 157), the same being a sale by said club to its members, and ren
dered it liable to assessment under the terms of said statute, as did also 
the furnishing of such liquors to the guests of such club in the manner 
stated." 

In view of this holding of the circuit court of this state, and being inclined 
to the view taken by the supreme court of Idaho in the case above referred to 
rather than that of the line of cases following the English rule, it is believed as 
heretofore stated that the controlling factor in determining the parties to a sale 
is the question from whom to whom the property passes rather than the character 

• of the parties to such transaction. 
\Vith these observations we may proceed to a consideration of the specific 

statements of fact submitted in your inquiry. The language of the court in the 
case of· United States v. Alexis Club (D. C.) 98 Fed. 725, deemed particularly 
applicable to the present question, is as follows: 

"Did the defendant then sell liquor to its members? I shall not review 
the irreconcilable cases upon this subject, nor make the superfluous attempt 
to produce a new argument in support of my conclusion. I content myself 
with saying, briefly, that I agree with the general opinion of the com-
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munity, ami lwld the transaction to be a simple, ordinary sale. If a 
chartered club, !'Uch as the dciendant, buys li•Juor, the legal title to this 
property i- in the corporation, and not in the members. * * * The legal 
titl~. then, being in the corporation, it is further to be observed that, 
when the title pa,;sc~ to a consumer, it pas~es hy a transaction that exhibits 
c\'ery element of a sale, and shows no outward sign of being anything 
else. The intending consumer asks to be served with a definite quantity 
of intoxicating drink. The owner of the legal title to the liquor, acting by 
a paid servant, agrees to the request, requires the price to be paid in cash, 
or accepts the consumer's promise to pay in the future, and thereupon 
deli\·ers the subject of the bargain. X othing else takes place, and, if 
this is not a sale, but is really a partial distribution of the common stock, 
the truth is so veiled that the participants in the transaction, I venture 
to a,;sert, rarely suspc·ct that they are taking part in an} thing hut a com
monplace sale." 

419 

In addition to the statement of duh X o. 1, as above set forth, the accom
panying correspondence shows among. other things the following: "The club is 
incorporated not for profit." 

"The fiscal year of the club ends :\larch 31st of each year, and the books 
were audited some months ago up to April 30, 1915, which showed the following: 

''Income from dues and initiation fees including sales of refresh-
ments, restaurant service, cigars, hilliards and pooL ________ $16,659.19 

"Expenses ------------------------------------------------- __ 17,144.71 

"Deficit for year -------------------------------------$ 485.52 
"Lo,s for ahon~ year from sale of refreshments and restaurant 

serdce ---------------------------------------------------$ 2,709.60'' 

It mar be here observed that whether the transaction results in profit or loss 
is altogether immaterial to the question as to whether or not said transaction 
constitutes a sale. (Sing v. Roth 14 0. X. P. (n. s.) 29). And if there is a sale 
it is equally a' immaterial to whom the same is made, whether a member of a club 
or a stranger. 

From the above statements it seems a fair presumption at Jea,t that the li!J.uor 
in question prior to the order of the member of the club is the property of the 
club. The language of the court in the opinion in the case of Southshore Country 
Club v. The People, 228 Ill. 74, 12 L. R. A. (n. s.) 525, is pertinent as follows: 

"The liquor belongs to the corporation as a legal entity, and no mem
ber owns any share of the liquor, as a tenant in common with the other 
members or otherwise. An association organized merely for social, lit
erary, scientific or political purposes, although not incorporated is not a 
partnership. 25 A. & E. Ency. of Law, 2nd Ed., page 1137. A member 
of such an association has no individual right or interest in the property, 
and owns no proportionate share of it, but only has a right to the joint 
use so long as he continues to be a member. Even if they were tenants 
in common the transfer of a specific part of the property to one for a 
stipulated price would he a sale." 

In the case of State ex rei., Young v. :\Iinnesota Cluh, 106 ~linn., 516, it 
was held that the rule declared hy some of the cases, that the tiistrihution of in-
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toxicating liquors to club members does not constitute a sale, for the reason that 
the members are the joint owners of the property, and are merely distributing 
to themselves property which they already own, has no application where the 
organization is a legally constituted corporation, and the statute prohibiting ,;ales 
without a license makes no express exception in favor of such corporation. 

The coupon book attached contains twenty coupons each of which states on 
its face "Good for Five Cents. The ------------------ Club." On the front cover 
thereof is ""$1.00." Xo further description of the ticket is given. These coupons 
and tickets are manifestly only a device adopted for the payment of the price of 
those things, whether liquors or otherwise, for which they are exchanged. Xothing 
appears from the coupons indicating from whom the purchase was made other 
than the name of the club as above stated. I am inclined to believe, however, that 
the financial statement of the club above set forth warrants the presumption that 
"sales of refreshments" has reference to and includes the sale of intoxicating 
liquors. If the term "refreshments" includes intoxicating liquors of any kind, 
the sales thereof by the club, which is a corporation, is admitted. It would not 
be argued that a corporation. other than such social club, organized under the 
laws of the state for any lawful purpose, which engaged in the sale of intoxicating 
liquors without being licensed, although only as incidental to its main purpose, 
would be immune from the penalties of the law solely on the ground that it 
confined or limited its sales to persons who were members or stockholders of the 
corporation. If the property in the liquor is in the corporation and is transferred 
to a member or stockholder of such corporation for a price paid or to be paid, 
such transaction constitutes a sale notwithstanding some coupon or ticket device is 
adopted as a means of payment of the purchase price. 

In vVoolan & Thornton on the Law of Intoxicating Liquors, section 795, page 
1337, it is said : 

"vVe agree with the views expressed in State v. Easton Social, Literary 
and l\Iusical Club, that there is no occasion to be astute, and indulge in 
questionable refinements in order to relieve these corporations of the just 
consequences of their acts or endeavor by artificial or fictitious reasonings 
to permit persons in combinations to do what individuals without combi
nations could not do. The fact that there is no profit in a sale does not 
deprive the transaction of its character as a sale, and surely it makes no 
difference that the sale of liquor is only incidental to the main purpose of 
the club. The sale of liquor is but an incident to the business of a drug 
store or restaurant. It is certainly but a trifling incident of the business of a 
large hotel. 

\Vhile as stated above the facts as set forth in your inquiry warrant the 
presumption that the property in the liquor is passed from the club to the pur
chaser of the coupons or tickets, thus making a sale by the club, they are perhaps 
not sufficient to make such presumption conclusive. 

In the absence of other facts material to determine in whom the property in 
the liquor is when transferred to the member of the club, I can only say, in 
reference to what is referred to by you as "Club X o. One," I am of the opinion 
that if the property in the liquor is transferred from the club to the member the 
facts stated as to the manner of payment of the price thereof would constitute 
such transaction a sale, and in the absence of the club having been duly licensed 
would he in violation of the license law of the state. 

As I understand the statement designated by you as ""Club Xo. Two," it is in 
hrief this: The club is an unincorporated organization or association of indi
,·iduals each of whom at the beginning of each year in addition to the annual dues 
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of fifty dollars, payable quarterly, is required to pay to the club for the purpose 
of creating a fund the sum of forty dollars. The purpose of this fund is to 
provide the several members of the club with cigars, liquor, etc., which are supplied 
to the several members without further payment in such quantities as he may 
desire at rates established by the club. If an indi\·idual member fails to exhaust 
his forty dollar credit at the end of the year he is paid his balance in cash. If a 
member has used an amount of cigars, liquors, etc., when calculated at the estab
lished rate, in excess of forty dollars during the year, he agrees to pay and is 
charged for the excess of his supplies at the establisher! rate. If any member 
fails to pay for such excess supplies the remaining members are charged, agree 
to pay and do pay into the fund of the club the deficit of such defaulting member 
or members. A further fact not set out in your statement, which is apparently 
deemed to be material to the consideration, is found in the corresponrknce sub
mitted, viz. : 

"The privileges of the club are never extended by card or otherwise 
to any residents or non-residents of the city, and no one other than a 
member has ever obtained any supplies at the club for cash or upon credit.'' 

I assume this may be taken to mean that no person other than a member of 
the club is permitted, either directly or indirectly, to pay or contribute any money 
or thing of value to the club or the funds of. the club which are in any way appro
priated directly or indirectly to furnishing the club its supply of intoxicating liquors. 
1 n respect to this statement, however, it need only be again observed ·that if there 
is a sale of intoxicating liquor hy the club it becomes altogether immaterial whether 
the person to whom such sale is made is or is not a member of such club. 

This plan of operation is, however, clearly distinguishable from that desig
nated in your inquiry as "Club No. One.'' \Vhether there is a sale by the club 
to- the members under this latter plan is a question not at all free irom difficulty. 
It might be argued with mu~h force and apparent reason that the fund created 
hy the payment of the forty dollars by each member is the common property of 
all; that likewise the stock of liquors is the common property of all, and that the 
establishment of fixed rates and prices is only a device adopted for the distribution 
of the common property according to the individual interests of the several mem
bers or shareholders, and that no price is charged or paid to the cluh for the 
liquor supplied. 

It is a principle of the law of sales too elementary to necessitate reference 
to authorities that it is immaterial to the determination of whether n transaction 
constitutes a sale, whether the price of the subject of the transaction is paid 
before or after its delivery or the transfer of the property therein. 

In all the plans submitted in your inquiry much stress is apparently laid upon 
the manner in which the consumer of the lirJtwrs is relined of his money. It >eems 
to be conceiver! that all depends upon the method hy which payment of the price 
of the liquor is effected. :\I uch cunning and ingenuity have doubtless been wasted 
in devising schemes, the purposes of which are too palpable for speculation. The 
controlling factor in determining whether or not a transaction as between given 
parties constitutes a sale is, as hefore repeatedly stated, more often dependent 
upon from and to whom the property in the subject of the tran-;action pa"es 
than the manner of the payment of the purchasP price. 

If, as it has been assumed from your statement since it is not altogether clear 
on that point, the payment of forty dollars is actually marie by each member at 
the beginning of each year, and there is not merely a charge of that amount made 
against the member on the boob of the club, the fund thus created by such pay
ments to the cluh becomes the property of the cluh and ceases to he the pmperty 



422 OPIXIONS 

of the individual member. Southshore Country Club v. People, supra. Ko member 
of the clttb can make any claim of individual right to any part of such fund if the 
fund is the property of the club as distinguished from its members. Xo further 
argument is needed in support of the position that the property in the liquors 
purchased from such fund is still in the club as distinguished from its members. 
That is to say, that payment by the members is in effect and to all intents and 
purchased from such fund is still in the club as distinguished from its members. 
which the club, as distinguished from the members, thereby agrees to furnish at 
such times and in such amounts as may be desired by the member at an agreed 
price. 

L'nder the plan designated ''Club Xo. Two," now under consideration, let 
us suppose a possible case. At the beginning of the year immediately after the 
payment of the forty dollars hy each of the several members the fund thus 
created is immediately itlYested in a stock of supplies consisting of liquors and 
cigars. At the end of six months one-half of the members have consumed each 
his entire credit of forty dollars. 1'\one of the other half of the members have 
consumed any part of their several credits. There is then on hand one-half of 
the original stock. This is hy tire or other casualty destroyed. On whom does 
the loss fall? Under the facts the latter half of the membership would be clearly 
entitled to a refunder of their money from the club. Then the property in the 
stock must have been in the club and would be transferred to the members only 
upon delivery to them indh·idually. Again, suppose the entire fund has been in
vested and at the end of the year there is on hand one-fourth of the stock. One
fourth of the original amount of the fund must be refunded to those members 
who have not consumed the amount of their payment calculated at the fixed rate. 
To whom does the surplus stock belong? l\1anifestly to the club as an organization. 
If the property in the liquors is at any time in the club as distinguished from its 
members, it beyond question passes or is transferred from the club to the member 
at the time of the delivery to such member, and it matters not that the price 
thereof, together with the price of other liquors and supplies similarly obtained, 
has been paid through some device in advance. 

I am for the reasons above suggested, therefore, of the opinion that intoxi
cating liquors may not be lawfully supplied by a club or association to its mem
bers in the manner set forth in your statement designated as "Club X o. Two," 
without the club being duly licensed to traffic in intoxicating liquors. 

The conclusion as to what is termed "Club X o. Three" will turn largely if 
not altogether upon whether the order described therein is filled directly by the 
brewery or a licensed dealer, subsequent to the members signing the same, or by 
the cluh. If such orders are filled by the club from a stock had on hand by 
it for that purpose, such transaction would constitute a sale under the principles 
hereinbefore referred to. On the other hand, if no liquors come into the pos
session of the club, its officers or employes except from the brewery or other 
licensed dealer upon an order, such as described, made in good faith and in the 
manner stated, and no stock of liquors is kept at the club by the brewery or 
licensed dealer in advance for the purpose of filling such orders, I am inclined to 
the view that the property in the liquors passes directly from the brewer or dealer 
to the member of the club upon delivery of the liquors at the locker, and that no 
other member of the club, or the organization as such, at any time has any right, 
title, interest or property therein. From this it follows that the sale is between 
the brewery or dealer and the member as an individual, and for carrying on such 
transactions there is no requirement that a license be obtained by the club. 

Your statement as to what is termed "Club Xo. Four" is in fuller detail, and, 
as I understand, your Xo. Four is substantially similar to Xo. Three just con
sidered. The ord~r is made in X o. Four direct to the brewery accompanied with 
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the purcha;;c price thereof, and deliYery of the liquors is made by the brewery as 
directed in said order. The liquor becomes the individual property of the ordering 
member upon delivery, and neither the club nor any other member thereof could 
maintain any claim of right, title, interest or property therein. As I understand 
the statement of facts the tickets used serve no purpose other than to identify the 
owner of certain quantities of liquor then in store in the ice box or rooms of 
the club under certain designated numbers or marks to which the member has the 
sole and absolute right. He may claim and take such liquor at his pleasure, and 
the transaction described gives him no right or interest in other liquors similarly 
in the custody of the club. 1 am therefore of the opinion under the plan described 
in "Club Xo. Four" that the club is not required by law to obtain a liquor license. 

Under "Club :1\ o. Five" the facts stated are not sufficient to enable me to 
render any opinion thereon. It may be suggested, however, that if intoxicating 
liquors are purchased by the club and. exchanged for the coupons and tickets so 
that the property in the ·liquors is at any time in the club, I am inclined to the 
view that such transaction would constitute a sale by the club under the principles 
heretofore discussed, for which a license would be required by law. 

The question of the liability of clubs or associations in what is known as 
"dry territory" for the Dow-Aiken tax is not here considered, nor may this opinion 
be so construed as to limit or restrict the operation of section 6099, G. C., in 
local option territory. 

This opinion is limited to the facts stated herein, and is not to be held to 
apply to any other case where the facts may be different. 

Respectfully, 
EDwARD C. TcR:>;ER. 

A ttomey-Genera/. 

1330. 

INTOXICATil\G LIQUORS-A LICENSE TO E:'\GAGE 1:'\ S:\ID Bt:SI\ESS 
IS NOT SUBJECT TO LEVY Al\D SALE ON EXECUTIOX ISSUED 
FOR SATJSFACTIOX OF A JUDG:\IENT .AGAIXST THE LICEXSEE. 

A license to engage in the business of trafficking in intoxicating liquors issued 
pursuant to law in this state, is not subject to levy aud sale on execution issued for 
the satisfaction of a judgment against the licensee. fVhetlzer license may be reached 
by proceedi11gs in aid of execution, 11ot involved herein. 

CoLntBt·s, OHTo, :\larcli 7. 19l!i. 

The State Liquor Licensing Board, Co!ulllbus, Ohio. 
GE:>;TLDID< :-Your~ under date of January 22nd, is as follows: 

"\Vithin the last few days a judgment was rendered agaimt a licemee 
in the city of Columbus, Franklin county, by the municipal court oi t!Ji, 
city, and an execution placed in the hands of the execution bailiff of that 
court. The bailiff proceeded to the place of business of the licensee with 
his execution on the claim of a small amount something like sixty odd dul
lars and he levied upon a stock of bottled goods, some cigars and tobaccos 
but did not levy upon the entire business of the licensee. but attempted to 
include in this levy the license certiticate i>sued to the licensee by thl' 
t'r:mklin county hoard and rl'moving the 'ame from the wall of the saloon 
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where it \Yas hanging in accordance \vith law, took it away and locked it up 
iu a safe. The licensee closed hi:; place of bu:;ines,; and reported the sit
uation to the local board, which, after some im·l-.;ti;.(ation, concluded that 
the act of the execution hailifi in taking down and carrying away the licen:;e 
certificate \va,; unauthori/.e<l. The hoard, therefore, granted the licensee 
\\·ritten pcrmi,,inn to l'utHluct his business until the license certiticate was 
returned to him or he had obtained a duplicate of same, or until further 
action of their hoard. This act on the part of the local board was approv ~d 
h) the state !ward. 

"\\'ill you, upon the ahoH state of fact:;, kindly advise this board 
\\'hl'ther or nut a saloon licen,;e certiticatc issued to a licensee as evidence 
that he had been found qualitied to conduct a saloon, can be levied upon as 
personal property apart from the entire business of the licensee' Also 
whether or not, if you find a saloon license certilicate under such circum
stances can he lc,·ied upon, the execution officer ha:; the right to take down 
and remo\·e from the place of business the certiticate without bringing the 
entire business of the licew·ee under tl1C' control of the court? .\!so, if you 
lind that such license certiticate has sufficient of a property nature to be 
lnicd upon and to he n.·moYed from the wall of the saloon, together with 
only a part of the property of the licensee, whether or not such license cer
tilicate can be offered for sale and sold by the officer separate from that part 
of the business assets and property remaining in possession of the licenO'ee 
not levied upon. 

"\\'hile the individual case cited is of small concern the principle in
,·oh·ed is oi very material concern to the operating of this department anti 
the administration of the licensing law, and we will he glad to have your 
opinion as requested ahm·e." 

Section 10417, G. C., in reference to the re<tui,itl's of an execution isst!l·d hy a 
ju,tice of the plan·. providl·s in part as follows: 

:;: * * 
"!. I i it he a casl' in which the defendant cannot he arrt·'t<'d, it must 

dm:ct the officer to collect the amount of the judgment out of the per,;onal 
property of the debtor, and pay it to the party entitled thereto: 

"2. If it hl· a case in which any of the judgment debtors are certified 
on the docket as surety, it shall command the money to he made of the 
personal property of the principal debtor, and for want thereof, of the 
personal property of the >Un·ty. In such case; the personal property of the 
principal, subject to l'xecution within the jurisdiction. shall he exhausted 
hdon: any oi the property of the hail can he taken in execution:" 

"Thl· prm·isions of tide four. part third. of the statutes, in their nature 
applicable to proceedings, before justices, ami in respect of which no spl
cial prm·ision is made in this title shall apply thereto." 

and section 11(>55, G. C., which i> fnuml in title 4, part 3, of the (;eneral Code, 
provides as follows : 

''Lands and tenement~. including vested intl:rests therein. permanc•Jt 
Jeasrhold estates renewable forever, and· goods and chattels, not exempt 
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by law, shall he ,ulJject to the payment uf <ll'l,t,.;, and lial•ll' t<• he takt•l 
"n ext'cution an<l >Ill<! a' hert>inaftt'f pn >\ i<lt-cl." 

425 

Further sections of the Slme chapter relatin~ to execution arc limited in their 
terms to "goods and chatteb:," dz_: 11657. 11664, 11666. 11667. 116()9 and 11670_ 

Since a license to engage in the business of trafficking in intoxicating liquors is 
clearly not within the other enumerated classts of property ,.;ubject to ,ale on .:x
ecution for the payment of debts, it remains only to he ddermine<l ii ,.;uch licet1St· 
is within the meaning of the terms "personal property" or "goo<ls and chattel,.;" as 
herein use<L 

Section 37 of the licetbe law, section 12ol-52, G. C.. 103 0. L .. 231. prll\·i<lt·s a' 
follows: 

"Cpun the death of a licen,t't: or oi :ttly per,un \\ h" ha' an interot 
in a license, such a partner or member of an a"ociation uf pcr"m' or other
wise, the interest of the decedent shall he disposed of by the ;ulministrator 
or the executor under the direction of the probate court without delay. The 
surviving member or partner, members or partners (or if there he no sur
vivors in interest then the relict of the deceased, or if there hl' no relict 
then the child or children), paying to the said administrator or executor 
such an amount and upon such terms as the court may direct, shall have 
the right to assume the interest of Faid <lcce<lent providing th<Jt notice is 
given uf such intention to the probate court within thirty days after the 
death of the decedent. lf a license or an interest therein shall pass hy 
descent or otherwise to one who cannot r1ualify under the law as licensee, or 
if the survivor or relict or child or children, as the case may be, shall not 
in the time prescribed elect to a'sume said decedent\ interest in the license, 
or if said survivor or relict or child or children, as the case nwy he, does 
not comply with the terms fixed by the court, the probate cvttrt shall order 
the license as a whole sold, without <!clay hut after proper 11l1tice given hy 
publication, and shall order the proceeds <listrilmted to the survivors in the 
ownership of the license, if there be such, and the executor or admini,trator 
of the decedent, according as their interest may appear, providing, however: 
that the purchaser of the license ,hall J,e <luly qualifit:<l under the law, and 
provided further that the said purchaser 'hall ha\·e filed tl1e application n-
qnired by law of an original applicant for a license. 

"If all the conditions have been complir<l with, atHI if the applicant i" 
qualified by law, the C"Olmty licensin~-: hoard 'hall, upon proper certiticatt' 
from the probate court and without fee, transfer the license to the purchaser 
thereof for the remainder of the license year. The said purchaser shall han· 
all the rii!;hts and obligations of the original licensee under said license. 

"Pending the settlement in the probate court, the executor or adminh
trator may continue the business upon notice to the county liceming board 
that such is his intention, but within three days said executor or adminis
trator must file an application in all respect- as is required of an original 
applicant, except that no fees shall be required. .\nd if said executor or 
administrator does not possess the qualifications required hy law, the pro
bate court may appoint some person who has such qualifications to serve as 
trustee of the licem:e pending said settleml'nt. If there <1 re smvi vors in in
terest in the license, said sunivors shall han· the pridlege nf continuing 
said business until the settlement in the probate court ha> been effected. 

"In case the st1rvi\·or continues in temporary charge of the business, or 
in case the executor or administrator continues the business, accountings 
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shall be made to the probate court of the business done in the interim, 
and distribution shall be made to the decendant's estate and to the sun·i,·ors 
in interest, as the law and justice shall require. 

"If a guardian or a receiver or other officer of a court shall he ap
pointed for a licensee or for one holding an interest in a license, or if in 
any way a licensee's business shall come under the control of any court in 
the state, the said license or interest therein shall be treated by the court as 
personal property and the purchaser at any sale shall have all the privileges 
and duties of a purchaser in the case of the death of a licensee, as provided 
for herein. 

"In all ca~es the court shall, before ordering a sale or an assumption 
of a license, appoint three appraisers to appraise said license and the in
terest of the licensee therein, which said appraisers shall be sworn to ap
praise said interest according to its true value. Any creditors of the de
ceased or of the owner of the license shall have all rights with reference 
to the appraisement or sale and the distribution of the assets as any creditor 
has with reference to any personal property left by ;my decedent. Xo 
license shall be sold or assumed for a sum less than two0 thirds of the ap
praisement. \\·hen the articles of partnership in force at the death of a 
partner, or when the will of a deceased licensee or co-licensee prm·ides for 
a different mode of settlement of the deceased person's interest from that 
prodded for herein or dispenses with appraisement and sale, or either, then 
the interest of the deceased shall be settled in accordance with said articles 
or said will, and appraisement or sale may he dispensed with providing the 
disposition is othen,·ise in accordance with law. 

"So far as applicable, and so far as is not inconsistent he>ewith, the 
laws of Ohio concerning the disposition of the personal estate of a deceased 
person shall he applied." 

\\.hile it is here declared that under certain conditions and circumstances a 
license or an interest therein shall be "treated by the court as personal property" 
and that so far as not inconsistent with the license law, the law governin6 the dis
position of personal estate shall he applied to licenses of deceased licensees, it is no 
where in the license law specifically stated that licenses shall be or are personal 
property. 

Indeed, a careful reading of section 1261-52, G. C., supr:t, will disclose the ex
ercise of some degree of care on the part of the legislature to avoid just such state
ment. If it had been the purpose to put licenses in the class of personal property, 
it seems that all that is aimed at in that section could have been effectively accom
Iilished with the oimple declaration that licenses shall be regarded as personal prop
erty and in the e\·ent of the death of the owner thereof, or any interest therein, 
the same might he taken over at the appraised value thereof by the heirs of the de
ceased or the sun·ivors in interest, or the same immediately wid as other personal 
property, provided in every case that the purchaser taking over or purchasing the 
same should ha,·e the qualifications of a licensee. 

It necessitates no argument to support the proposition that if a saloon license 
is within the meaning of the term "goods and chattels," and subject to levy and 
sale on execution. it is, therefore, "personal property." If a saloon license is per
sonal property. it must be subject to that provision of section 2 of article XII of 
the constitution, which requires that "laws shall he passed taxing by uniform rule 
" * * all real and personal property according to its true value in money." 

It could hardly be maintained that such a license is subject to assessment and 
taxation, as a ;;tock of merchandise. A saloon license is a mere pri,·ilege, a fran-
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chi,c. I can concel\'e no subotantial distinction between the liccme to traflic in in
toxicating liquors an1l a corporate f ranchi>c, or the pri\ i!t:ge of hcing a cnrporati1nt, 
for the purposes of the present consideration. 

A license is defined in the case of State v. Hipp, 38 0. S., 199, as follows: 

"A license is a permission granted by some competent authority to tlo 
an act which, without permission, would be illegal." 

If a s!'!loon license bears an analogy to a corporate franchise ~uch as l ha\c 
above suggested, it will, of course, be subject to the same rules with reference to the 
determination of the queotion, ao to whdhcr or not il io property, a~ ouch cor
porate franchise has by the courts of the state been subject. 

The supreme court in considering the question whether a corporate franchise 
was properly subject to taxation, in the case of Bank v. Hines, 3 0. S., I, R-9, made 
the following observations: 

"Does a corporate franchise, in sober truth and reality, possess th~ ts

'ential qualities of property? It is said that the corporate franchise of a 
bank, conferring a peculiar legal capacity, and the high function of making 
and circulating paper money, is valuable-indeed, a thing of real value. The 
right of suffrage is esteemed valuable; a public office, with its emoluments, 
is valuable; a lice11sc to keep a ta~·em, as formerly granted in this state, or 
a liceuse to carry on any special business, which is prohibited without a 
special grant of authority from the government, may he valuable; and a 
right to either of these things may be asserted and maintained in a court 
of justice, yet neither of them possess tlte essential qualities which cou
stitute property. Our right to the free use and enjoyment of things which 
are in common, such as air, light, water, etc., is valuable; and our right to 
the free use of the public highways, and to many of the privileges and 
advantages derived from the government, may he valuable, and m~y be 
maintained by legal process. Yet none of these things come within the de
nomination of property. Those things ~uhiclz cmtslitute the subject-matter 
of private property are such as the ow11er may exercise e.rclush·e clominivu 
l!?'er in tlze use, eujoymeut and disposal of thrtll without auy control or 
diminutiou, save ouly by the laws of the land. 1 \Vend. Bla., 138. It is a 
fundamental principk, that "property, considert'll as an exclusive right to 
things, contains not only a right to me tho~e things, but a right to di'JlO"~ 
of them either by exchangi115 them for other things, or by gi;:iug them azva_\' 
to any otlzer persou, 1dthout auy valuable cousidcratiou ill retum, or et'ell 
of throwing tlzem awa}', which is usuall:y called relinquishing them. Ruther
ford's Institutes, 20 Puffendorf, chap. 9, h. 7. 

"It is said that capability of alienation or disvosal, either IJy ,ale, <k
vise, or abandonment, is an essential incident to property. 2 Kent. Com. 17. 

"A corporate franchise, therefore, being a mere privilege, or grant of 
authority by the government, is not proper/}' of any descriptioll, and conse
quently not subject to taxation under the ahove provision of the con~titu
tion." 

This case was cited with approval in the case ,,f Baker v. Cincinnati, 11 0. S., 
450, in holdin5 that a license fee for theatrical exhibitions imposed hy the mu
nicipality was not in violation of any provisions of the constitution restricting 
the power of taxation vested in the general assembly. The effect of the hold
ing m this case was that a license of theatrical exhibitions was not property 
and that therefore, the license fee exacted therefor was not a tax. No di<tinction 
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is suggested as between a saloon license as granteu at present under the statute of 
the state of Ohio and the class of licenses under consideration in this case granted 
hy the city of Cincinnati to persons conducting theatrical exhibitions. 

In the case of Telegraph Co. v. ::\layer. 2R 0. S .. 521, it is held in the third 
branch of the syllabus, that: 

"The privilege that a foreign corporation enjoys loy legislati\·e consent 
of exercising its corporate powers, and of carrying on its business within 
the state, is not property within the meaning of article 12, section 2 of the 
state constitution." 

In 17 Cyc. 947. the rule is laid down as follows: 

"A franchise, being an incorporeal hereditament, cannot, upon the set
tled principles of the common law. in the absence of statute, he seized and 
sold under a fieri facias." 

If a saloon license is not "goods and chattels" within the meaning of those 
terms, as found in section 1!655, G. C., supra, then there is no specific statute in 
Ohio making such license subject to execution and under the rule stated in 17 Cyc., 
947, supra, such license would not he at common law so subject to sale. 

The decisions of the state courts and those of the federal courts are appar
ently not in harmony as to whether a liquor license is property subject to sale on 
execution. 

In Porter \'. Johnson. 96 Ga .. 145, it is held: 

"3. \\'here a licensed retailer of spmtuous liquors dies pending the 
term for which the lice!lSe was granted, such license is not assets of the 
estate of the deceased in the hands of his administrator nor can the latter 
legally continue the business under the license for the unexpired term cn\·
ered hy it." 

!11 the case of Hlumenthall',; Petition, 125 l'a. St., 412. it is held: 

"The right to sell liquors under a license granted by the state is per
sonal to the licensee, is not assignable, does not pass to the personal repre
~entati\·es, and, therefore, cannot he transferred unless expressly authorizer! 
hy an act of the assembly." 

In Grimm's Estate, 181 Pa. St., 233, it is said:· 

".\ liquor licen"e is a personal privilege which ends with the life of the 
liccn>ee; it is not a"i5nahle hy him, does not go to his personal represen
tati\·es, and is not an asset of his estate." 

A similar holding was made in the ca"e of Breen's License, 2 Pa. Dist. Rep., 
651, quoting from Randenbusch's case, 120 Pa., 328. 

In the case of C'lrich's Licen~e. 6 Pa. !Jist. Rep .. 408, C. agreed to transfer 
license to ll. Public notice of transfer for ten clays was required. During the in
ten·al a creditor of U. had execution le\·ied upon U.'s interest in the license. The 
court ·0\·erruled an objection made to the allowance of transfer after le\'y, saying: 

". \ liquor licen'e could not he le\'ied upon and sold in the ordinary 
\vay. ht·canse the sheriff had no power to make title to the purchaser. The 
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original licensee could not transfer unless the court approved and unless a 
petition and bond were presented by the proposed transferee in accordance 
with law. To hold that the sheriff might disregard these statutory require
ments, and by Yirtue of a leYy might conYey to a purchaser an enforceable 
right, would be equh·alent to a decision that the sheriff could sell what the 
debtor ne\·er had and by this means could o\·erride the court's discretion and 
force upon the quarter sessions a per>on who mi5ht be altogether unfit." 

In the case of Koehler v. Olsen, 22 N. Y. Sup., 677, the court held: 

"A liquor license, being assignable only with the consent of the board 
of excise (laws 1892, c. 401, sec. 26) ts not property which can he reached 
by a creditor's action." 

The ~tatute under consideration m this cas~ provided that: 

"Th'e board of excise may * * * grant written permission * * * 
to sell, assign, or transfer such license during the term for which it was 
granted." 
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The court in the opnuon said the license was a personal privilege which was 
not subject to transfer or assignment without the consent of the board and the 
interest of the licensee therein was not property which could be reached by a 
creditor's action as the court has no power to enforce a transfer. 

This action was brought in the form of a creditor's bill, as stated in the opinion, 
for the reason and upon the ground that the license and other property sought to be 
reached was not then subject to levy and sale on execution. 

In the case of MeNeely v. \Vetz, 166 N. Y., 124, in which levy was made upon 
a liquor tax certificate under the New York statutes, the court said: 

"The judgment creditors and their representative, the sheriff, took noth
ing by virtue of the execution and the attempted levy thereunder, because 
a liquor tax certificate is not subject to levy and sale under execution, at 
least unless a warrant of attachment has been issued and a lt:vy wac.lt: by 
virtue thereof (Code of Civ. Proc., Sec. 648). It is a mere chose in action 
incapahle of st'izure and cleli\·ery by the sheriff. * * * It does not come 
within the description of 'personal property bound by execution' as laid 
down in section 1405 of the Code of Civil Procedure, which provides that 
"the goods and chattels of the judgment debtor * * * and his other per
,;onal property * * * are hound by execution? * * * \Yhile the cer
titicate was personal property, it was not a chattel, but an intangible right." 

In the case of Semple v. Flynn, 10 At!., 177, it is held: 

"c\ saloon keeper's license is personal to the holder, and cannot be del
egated, assigned, nor committed to the care of any receiver by the court." 

Thus the decisions of the state courts of New York and Pennsylvania have 
apparently been uniform t'J the effect that a liquor license or a license to engage in 
the business of the sale of intoxicating liquors is not in any sense property subject 
to le\·y and sale on execution and are in harmony with the decision of the supreme 
court of thi-; state in the case of flank v. Hines, 33 0. S .. 1, supra, hoWing that 
the corporate franchise of a banking company was not property. On the contrary, 
in the case of in re Broddine, 93 Fed., 643, the court held : 

"Under the laws and regulations in force in the city of Boston, the 
right to apply for the renewal of a license to sell liquor, held by a bank-
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rupt, passes to his trustee as assets in bankruptcy ami may be disposed of 
by the latter for the benefit of the estate." 

It is also held in the case of Becker, 98 Fed., 407: 

"\Vhere the laws of the state permit the transfer of a license for the 
sale of intoxicating liquors, subject to the apprm·al of the buyer by the li
censing authority, and such licenses have an actual money value for the pur
pose of sale and transfer, the right to sell a license of this kind will vest in 
the trustee in bankruptcy of the licensee, for the benefit of the estate, and 
the bankrupt will be required to execute the instruments necessary to ef
fectuate the sale." 

The second syllabus 111 the case of Fisher v. Cushman, 103 Fed., 860, 51 L. R. 
A., 292, is as follows: 

"A liquor license which is by law transferable to any person who is 
satisfactory to a board of police commissioners, though it may be de
stroyed without compensation by subsequent legislation, is 'property' within 
the meaning of the bankrupt act, Sec. 70 (30 Stat. at L. 565, 566), which 
provides that a bankrupt must transfer 'property which, prior to the peti
tion, he could by any means have transferred.'" 

The legal conditions under which liquor licenses could be transferred in the 
city of Boston, under consideration in this case, were analogous to the provision of 
statute with reference to the transfer of liquor licenses in this state at the present 
time and the question at issue was whether or not the license or its proceeds were 
under the control of the district court for the purpose of the action which it took 
in reference thereto. That is to say, whether it was "property which, prior to the 
petition he (the bankrupt) could by any means have transferred or which might 
have been levied upon and sold under judicial process against him." The court 
in this case did not choose· to put its decision upon the ground that a liquor license 
was property subject to levy and sale on execution, but rather that it was "property 
which, prior to the filing of the petition of the bankrupt, could by any means have 
been transferred." The court in the course of its consideration observed: 

"* ~~ * that there may he property which cannot be sold under ju
dicial process, and that there may be property of that character which 
passes for the benefit of creditors." 

The court on this basis held that the licensee might be compelled by the trustee 
to execute such endorsement upon the license as was necessary under the statute to 
transfer the same and ordered the same sold for the benefit of the creditors of the 
bankrupt. 

The question here involved was considered in the case of Distilling Co. v. Horn
stein, unreported, decided by the common pleas court of Cuyahoga county, in which 
it was held that a saloon license was subject to levy and sale on execution. So far 
as I am aware, no other court in this state has passed upon the question. 

The court summarized its conclusion in the following statement: 

"I am of the opinion that under our law it is the policy of the state 
liquor license commission and· the policy of our state to recognize that as 
property and to be transferred as property. That being so, if the sheriff 
could get this license in his possession, he could make a levy upon that as 
he couhl upon anything else." 
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It seems that the court here perhaps overlooked a distinction which might well 
be urged. The paper which may be seized by the officer is only the tangible evi
dence of an intangible right. The paper writing evidencing the right of a li
censee to engage in the sale of intoxicating liquors is certainly not so clearly the 
evidence or representative of a property right as a certificate of corporate stock, 
yet the latter is subject to attachment only by virtue of special statutory provision in 
reference thereto (Sec. 8673-13, G. C., et seq.) and is subject to taxation solely 
by reason of special reference thereto rather than as coming within the general 
term "property" as found in section 2 of article XII of the constitution of this 
state. The seizure of the paper does not confer upon any one the right to exercise 
the privilege oi which it is the evidence, nor does it deprh:e in the least the licensee 
of the power to exercise the privilege conferred upon him of which it is the evi
dence. Xor is there any power or authority in the levying officer to restrict the 
privilege of the licensee. It would not be argued that if the paper license of any 
licensee were destroyed by fire or other casualty, the licensing authority· would not 
be fully authorized to deliver to him proper evidence of the license granted to him 
in the absence of any disqualification, and so long as the licensee has or could pro
cure any stock from which to make sales, no power could restrain such sale. If, 
on the other hand, he could not procure any liquor to sell, that would not of neces
sity curtail his privilege so long as the license remained unrevoked or unsurren
dered. If the privilege followed the paper evidence thereof in to the hands of 
whomsoever it might fall, and it was of any value whatsoever, it might be con
tended with much force that it was property subject to execution, but this is clearly 
not so, as above pointed out. 

Su lung as the licensee lives, is not under disability or legal disqualification, 
and his business does not come under the control of a court, under the provisions 
of section 37 of the license code above quoted, no power exists to deprive him of 
the privilege unless he chooses to make application for transfer. This, it is held 
by the federal courts, the licensee may be compelled to do in bankruptcy proceed
ings, but I am not inclined to the view that a levying officer or court of this state 
could compel the licensee to make such application for the transfer to the purchaser. 

Though it is provitletl lhal the license shall, in certain cases, be treated as per
sonal property, it will be noted it is only in those cases in which the licensee becomes 
incapacitated to exercise the privilege conferred by the license and that the transfer 
of the license is essential to the protection of the value of the business that such 
provision is made. The express provision being limited in its terms to the particular 
class of cases above referred to, gives rise to the inference, at least, that its appli
cation to such cases is exclusive. I am further inclined to the view that property 
subject to sale on execution must in every case be property within the meaning of 
the constitutional provision of section 2, article XII, requiring all property to be 
taxed by a uniform rule at its true value in money. It has not yet been suggested 
that a liquor license is subject to taxation as property and it is not believed that 
such a position is at all tenable. On the contrary, I am of opinion that a liquor 
license may be sold and transferred in this state only in the manner and under the 
conditions for which there is specific statutory provision and that it may not, there
fore, he levied upon and sold upon execution issued upon judgment against the 
licensee. 

\\'hether a saloon license may be reached by and subjected to sale under pro
ceedings in aid of execution, is not here submitted, has not been considered and no 
opinion thereon is herein expressed. 

Respectfully, 
EDW.\RD c. Tt.:RXER, 

A ttonze;.,•-Gencral. 
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1331. 

COUNTY CO.\DIISSIOXERS-DUTY OF _-\LLEX COUXTY CO.\DIISSJO;..;
ERS TO .\IAI~TAIX .\L-\IX STREET BRIDGE ACROSS OTTAWA 
RIVER IX CITY OF LD!A AND REPLACE IT \VHEX XECESSARY. 

L'11der the facts as submitted_. it is the duty of the cauuty COIIImissioners oj 
Allen county to maintain tlzc Jfain street bridge across tfze Otta""·a river i11 the city 
of Lima and to replace tfzc present structure •with a new bridge should the necessity 
for such action arise. 

Cou::o.rses_. OHio, .\larch 8, 1916. 

HoN. ORTHA 0. B.\RR, Prosecuting _4ttonzey, Lima, Ohio. 
DEAR SIR :-I ha\·e your communication of ?\ ovember 30, and December 30, 

1915, and February 26, 1916, relating to the duty of the county commissioners to 
maintain the .\fain street bridge across the Ottawa river in the city of Lima and to 
replace the present structure with a new bridge, should the necessity for mch action 
arise. The facts as submitted to me in your several communications are quite in
volved and while not all material, in my opinion, I deem it proper to set them 
forth in detail. 

Originally the St. Johns road came into the city of Lima from the southea~t 
and ran in a northwesterly direction until it intersected what is now :\lain street 
about one hundred and thirty-three feet south of what is now Circular street. The 
\Vapakoneta road originally came into the city of Lima from the southwest and ran 
in a northeasterly direction, crossing Kibby street at a point where Greenlaw.1 an
nue and Kibby street now intersect and continuing in practically a straight line to 
what is now Main street at a point almost opposite the point where the St. Johns 
road entered what is now Main street. A township line road between Shawnee and 
Perry townships, established about 1841, intersected the vVapakoneta road at a point 
about where Kibby street intersects Greeniawn avenue. Greenlawn avenue is either 
an extension of this township line road, or, what is more probable, the township 
line road was named Greenlawn avenue. The original St. Johns road has been va
cated between Central avenue and l\fain street and traffic on this road coming into 
the city is now diverted to Central avenue. The greater part of the old \Vapakoneta 
road between Metcalf street and Main street has been vacated. \Vhen this road 
was vacated traffic coming into the city on the township line road-now Greenlawn 
avenue-was compelled to use Kibby street to Main street and .\fain street from 
Kibby street into the central portion of the city. Later Greenlawn avenue, which 
was the township line road, was closed through the Lake Erie & \Vestern Railroad 
Company's yards and through the grounds now occupied by the Lima Locomotive 
Works Company's plant. The township line road between Perry and Shawnee 
townships is a county road, under the jurisdiction of the county. commissioners, ami 
traffic coming into the city over this road was first diverted from the original road 
over Kibby street to :\fain street and later over Fourth street to ~Iain street, and at 
the present time the only route over which those coming into the city on this town
ship line road can travel is over Fourth street to :\fain street and north on ~fain 
street into the central portion of the city. The intersection of Kibby street and 
Greenlawn avenue marks the corner of Shawnee, Perry, Bath and German town
ships, as they originally existed. The bridge about which you inquire is on .\lain 
street and·spans the Ottawa river at a point several blocks north of the point where 
the original St. Johns and \Vapakoneta roads formerly intersected what is now 
Main street. That part of the St. Johns road between Central avenue and ~fain 
street was vacated in 1882. What is now Central avenue, extending northward from 
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the southeast end of that part of the St. Johns road vacated in 1882 was opened in 
1855 as a county road as far north as the Ottawa river. That part of the original 
\Vapakoneta road between Kibby street and ::O.lain street was vacated in 18i7 and the 
part of this road between ::\!etcalf street and Kibby street was vacated in 1883. ::O.Iet
calf street was opened as a county road from the \\'apakoneta road northward cross
ing the Ottawa rinr in 1880. Greenlawn avenue was vacate<! from Fourth street 
northward to a point crossing the Lake Erie & \\"estern Railroad Company's tracks 
in 1912. All of the vacations referred to by you and mentioned above were made 
by the councils oi the village or city of Lima and you state that they were made 
when the various plats of territory were accepted anr! such territory annexed to the 
city. 

You further state that you helie\·e that the \\' apakoneta an<! St. ] ohns roads 
were originally e;;tablished as state roads, and that they existed as such at the time 
the territory traversed hy them was annexed to the village or city of Lima, as the 
case may be; and that ::\lain street at the point of intersection of the \Vapakoneta 
and St. ] ohns roads was a state road and that this state road extended northward 
along the present route of ::\lain street from the point of intersection of the \\'apa
koneta and St. Johns roads across the Ottawa river to a point known as Elm street. 
The present bridge across the Ottawa river was constructed hy the city of Lima in 
the year 1888 and the l'ity has since maintained the same. 

It should tirst he obserwd that the rule is well established in Ohio that a mu
nicipal counl'il has no power to \'al'att· that part of a county road which lies within 
the municipality. 

Railroad Co. \'. Cummins, 53 0. S., 683. 
Railroad Co. \-. :\kron, 6 X. P. ~- S., 81. 

In the case last cited above the decision of the court contains an exhaustive 
review of the authorities, and from an examination of the same it is apparent that 
the same rule must be applied to state roads, and that a municipal corporation has 
no power to vacate that part of a state road which lies within the municipality. 

Sections 7557 and 2421 of the General Code are the sections relating to the du
ties of county commissioners as to bridges in villages and cities. 

Section 7557, G. C., reads as follows: 

"The county commissioners shall cause to be constructed and kept in re
pair, as provided by Ia w, all necessary bridges in villages and cities not 
having the right to demand and receive a portion of the uridge fund levied 
upon property within such corporations, on all state and county roads, free 
turnpikes, improved roads. transferred and abandoned turnpikes and plank 
road,, which are of ~eneral and public utility. running into nr through such 
village or city." 

Section 2421, G. C., reads as follows: 

"The commis,ioners shall construct and keep in repair necessary bridge> 
on·r streams and public canals on state and county roads, free turnpikes. 
improved roads. abandoned turnpikes and plank roads in common public 
use, except only such bridges as are wholly in cities and villages having 
by law the right to demand, and do demand and receive part of the bridge 
fund levied upon property therein. If they do not demand and receive a 
portion of the bridge tax, the commissioners shall construct and keep in 
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repair all bridges in such. cities and villages. The granting of the demand, 
made by any city or village for its portion of the bridge tax, shall be op
tional with the board of commissioners." 

In an opinion rendered by my predecessor, Hon. U. G. Denman, to Hon. E. E. 
Sayles, prosecuting attorney of Sandusky county, on October 28, 1910, and found 
at page 781 of the Attorney General's Report for 1910-1911, it was held, in effect, 
that no city or village now has a right to demand and receive any part of the 
bridge fund levied upon property therein. The following is quoted from the opinion 
in question: 

"I beg to advise that section 2824 of the Revised Statutes provided for 
certain cities receiving part of the bridge fund from the county. This sec
tion has been divided and written into the General Code as sections 5635 
and 5636. Xeither of these sections now provide for paying any portion of 
the bridge fund to any city, I note from the table of revision in the Gen
eral Code that that portion of old section 2824, R. S., which provided for 
certain cities receiving a portion of the bridge fund, was considered spe
cial legislation by the codifying commission and was omitted in the General 
Code. 

"Section 2421 of the General Code makes a reference to cities which 
receive a part of the bridge fund, but I am unable to find anywhere in the 
General Code any provision for any city to receive any portion of such 
fund, and I am, therefore, of the opinion that the city of Fremont is not en
titled to demand and receive any portion of the bridge fund." 

I concur in the view expressed by my predecessor and it follows that sections 
7557 and 2421, G. C., are of general application and require the county commissioners 
to construct and keep in repair all necessary bridges over streams and public canals 
on all state and county roads, free turnpikes, improved roads, transferred and 
abandoned turnpikes and plank roads in common public use, or which are of gen
eral and public utility, without regard to whether the bridges are located within or 
without municipal corporations. 

In view of the sections of the General Code above quoted and of the con
struction which must necessarily be placed thereon, it is my opinion that it is the 
duty of the county commissioners of Allen county to maintain the bridge referred 
to by you, and to replace the present structure with a new bridge should the neces
sity for such action arise. This conclusion rests on the fact that :\lain street at the 
point where it crosses the Ottawa river was established as a state road, and the 
duty of the county commissioners under sections 7557 and 2421, G. C., arises from 
that fact. Should further investigations on your part alter your conclusion as to 
the original establishment as a state road of what is now :\lain street, then the 
opinion herein expressed would not apply. 

It should be added that the road referred to in sections 7557 and 2421, G. C., 
as a state road is a road which existed as such prior to the going into effect of the 
Cass highway law, which law proddes a new classification for roads. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney-General. 
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1332. 

STATE HIGH\\"AY CG:\L\IISSIOXER-IF HE D.IPROVES IXTERCOUNTY 
HIGHWAY OR ~IAIX ~L\RKET ROAD \VITHOUT CO-OPERATIO~ OF 
COUNTY CG:\L\IISSIO~ERS OR TO\VXSHIP TRUSTEES, COST OF 
LAND XECESSARY FOR XE\\" RIGHT OF \\.AY, PAID BY STATE. 

IV/ure the slate hiyhway commissioner is improving an intercowzt::; highway or 
main market road witlzout the co-operation of county commissioners or townslzi1> 
trustees, and it is necessary to acquire or appropriate lands for a new or for addi
tional right of was, it is the duty of the state highu:a:,• commissioner to make PaJ
mmt for the same, ·zl.'lziclz pa:,•mellt is to be regarded as a part of the cost and ex
pense of the improvement, and wzder such circumstances the county commissioners 
or township trustees are without authority in the premises and camzot be charged 
with any dut:y in reference to tlze furnishing of the additional land that lllOJ' be 
needed. 

CoLUMBUS, OHIO, March 8, 1916. 

HoN. CLINTOX CowEx, State Highway Commissio11er, Columbus, Ohio. 
DEAR SIR :-I have your communication of February 23, 1916, in which you 

request my opinion as to whether the state highway department must, of neces
sity, pay for the purchase of right-of-way when the same is needed and where the 
state is improving an intercounty highway or main market road without co-opera
tion with either a county or a township. 

The first sentence of section 194 of the Cass highway law, section 1201, G. C., 
reads as follows: 

"If the line of the proposed improvement deviates from the existing 
highway, or if it is proposed to change the channel of any stream in the 
vicinity of such improvement, the county commissioners or township trus
tees making application for such improvement mn't provide the requisite 
right of way." 

The portion of >ecliun 1201, G. C., not quoted above, relates to the procedure 
for condemnation in those cases where the commissioners or trustees are unable 
to agree with the owner or owners of the land needed. 

Section 195 of the Cass highway law, section 1202, G. C., reads as follows: 

"If the state highway commissioner proposes to improve an intercounty 
or main market road without the co-operation of the county commissioners 
or township trustees, and it is necessary as a part of the proposed improve
ment of the said highway, bridge or culvert to acquire or appropriate 
lands or property, and the state highway commissioner is unable to agree 
with the owner or owners of such land or property as to the value thereof, 
the said highway commissioner may proceed to condemn such land or prop
erty in the manner hereinbefore fixed for county commissioners and town
ship trustees. The state highway commissioner may condemn materials for 
road purposes in like manner." 

A comparison of the provisions of sections 1201 and 1202, G. C., can leave no 
doubt that in those cases where the state highway commissioner is proceeding with
out the co-operation of the commissioners or trustees, it is his duty to provide any 
new or additional right-of-way that may be needed. Indeed, it would be foreign 
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to the idea of non-co-operation if the state highway commissioner might require 
local authorities to furnish right-of-way, and if the commissioners or trustees shoul«l 
·furnish right-of-way at the expense of the county or township it could not he said 
that they were not co-operating in the making of the impron·ment. 

I, therefore, advise you, in answer to your svecilic inquir), that where the state 
highway commissioner is improYing an intercounty his-hway or main market road 
without the co-operation of county commissioners or township trustees, and it is 
necessary to acquire or appropriate lands for a new or for additional right-of-way, 
it is the duty of the state highway commissioner to make pa) ment for the same, 
which payment is to he regarded as a part of the cost and expense of the improve
ment, and under such circumstances the county commissioners or township trustees 
arc without authority in the premises and cannot be charge•! with any «luty in ref
erence to the furnif.hing of the additional land that may he needed. 

Respectfully, 
EDW.\RD c. Tt:RXER, 

.1 ttorlley-Gel!era/. 

1333. 

~PPROVAL OF ORDER, STATE BOARD OF HEALTH TO GERMAX
A~IERICAX SUGAR CO::O.IPAXY AT PAULDING, IX RE: POLLUTIOX 
OF FL\ T ROCK CREEK. 

CoLt:~Int·s, Omo, :\larch 8, 1916. 

Hox. FR.\XK B. \YILLis, Go7!ernor of Olzio, Columbus, Ohio. 
:\IY DE.\R GovERXOR :-Enclosed herewith you will find an order of the state 

hoard of health to the German-American Sugar Company at Paulding, in re: Pol
lution of Flat Rock creek. 

I have examined said order, which is issued under section 1251 of the General 
Code, and find same to be regular. 

It is my opinion that it should be approved and I have, therefore, approved 
same and am transmitting order to you for your approval. 

Respectfully, 
Enw ARD C. TuRNER, 

A ttomey-General. 

1334. 

APPROVAL OF A:\IEXD:\IEXT OF ORDER, STATE BOARD OF HEALTH 
TO CITY OF XEXIA, OHIO, TO I:XSTALL SEWERS AND SEW.\GE 
TREADIEXT PL\XT. 

CoLn1ncs, OHio, :.larch 8, 1916. 

Hox. FR.\XK B. \\'iLLIS, G01:ernor nf 0/zio, Columbus, 0/zio. 
::0.1Y DE.\R GovERXOR :-Enclosed herewith you will find an amendment of an or

der of the state board of health to the city of Xenia, Ohio, to install necessary 
sewers and a new sewage treatment plant to correct certain conditions complained 
of as set forth in a resolution adopted by the board of county commissioners of 
Greene county, Ohio. 
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I have examined said amendment and find same to be regular, and it is my 
opinion that it should be approved. I ha\·e, therefore, approved the same under the 
provisions of section 1251 of the General Code and am transmitting the same to 
you for your appro,·al. 

Respectfully, 
EDWARD C. TuR;o;ER, 

A ttorue:J•-General. 

1335. 

APPROY.\L OF TR.\NSCRIPT, BOXD ISSUE FOR RO\D L\IPIWVEMENT 
IX GE.\UG.\ COUNTY, OHIO. 

Cou·:-.ttws. On!o, :\larch X. 1916. 

ludustrial Co111111issiou oj 0/zio, Colulllbus, Uhio. 
GF:XTLE:IJEX :-

"RF: Burton-llloomt1elu road improvement bonds of Geauga county 
in the sum of $11,000, being twenty-two bonds $500.00 each, dated August 
2. 1915. and payable Aus·ust 2, 1916, to August 2, 1920." 

I ha,·e examined the transcript of the proceedings of the county commissioners 
and other officers of Geauga county reiative to the issuance of the above described 
bonds, also the bond and coupon form attached thereto, and I find the same regular 
and in conformity with the General Code of Ohio. 

I am, therefore, of the opinion that said bonds, drawn in accordance with the 
form presented, when properly executed and delivered, will constitute valid and 
hinding obligations of said Geauga county. 

1336. 

Respectfully, 
EDwARD C. Tt:RN'ER, 

Attorney-General. 

APPRO\'.\L, TRANSCRIPT OF BOXD ISSUE FO.R CITY OF LIMA, OHIO. 

CoLDIBl'S, OHJo, :\larch 8, 1916. 

ludustriai Commissiou of Ohio, Columbus, Ohio. 
GEXTLDfEX :-

"RE :-Bonds of the city of Lima, Ohio, in the sum of $15,000.00, for 
the purpose of providing funds to pay the cost and expense of equipping 
and furnishing the fire department in said city, being thirty bonds of 
$500.00 each, dated c\pril 1. 1915, <lue and payable April 1. 1916, to October 
I, 1930, inclusi\·e." 

I have examined the transacript of the proceedings of the council and other 
officers of the city of Lima, Ohio, relative to the issuance of the above bonds, also 
the bond and coupon form attached thereto, and I find the same regular and in 
conformity with the General Code of Ohio. 
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I am, therefore, of the opinion that said bonds, drawn in accordance with the 
form presented, when properly executed and delivered, will constitute valid and 
binding obligations of said city of Lima. 

1337. 

Respectfully, 
Eow ARD C. TL'R~ER, 

Attomey-GeHeral. 

APPROVAL OF TRA~SCRIPT OF BOND ISSUE FOR ROAD BIPROVE
~1EXT IX TRUt.IBULL COU);'TY, OHIO. 

CoLUMBL'S, OH!O, :\1arch 10, 1916. 

lnd1tstrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE: Trumbull county road improvement bonds in the amount of 
$24,500.00 for the purpose of providing a fund for the improvement of a 
certain road in Liberty townsbip of said county, being forty-nine bonds 
of the denomination of $500.00 each, bearing interest at five per cent. per 
annum, payable semi-annually and falling due from April 1, 1917, to Oc
tober 1, 1921, inclusive." 

I have examined the transcript of proceedings of the commissioners and other 
officers of Trumbull county relative to the issuance of the above bonds; also the 
bond and coupon form attached thereto, and I find the same regular and in con
formity with the General Code of Ohio. 

I am, therefore, of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and delivered, will constitute valid and 
binding obligations of said Trumbull county. 

1338. 

Respectfully, 
Eow ARD C. TuR;-,ER, 

Attorney-General. 

ARTICLES OF INCORPORATIO~-THE TER1IINAL HOTELS CO:\fPA!'JY 
-APPROVED. 

Purpose clause of the proposed articles of i11corporation of the Termiool Hotels 
Company, approved. 

COLL'MBL'S, OHio, March 10, 1916. 

HoN. C. Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR Sm :-I have your letter of March 7, 1916, with enclosures, requesting my 

opinion as follows: 

"We are submitting proposed articles of incorporation of 'THE TER
MINAL HOTELS COMPANY,' check for $10.00, and a ten cent internal 
revenue stamp, and would like an opinion as to whether or not the pur
pose clause in the articles of incorporation is dual in character." 
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The purpo'c clau:-e of the proposed articles of incorporation of The Terminal 
Hotel..; Company, referred to in your enquiry, is as follows: 

"Said corporation is formed for the purpose of constructing and main
taining a building or buildings to be used for hotels, store rooms, offices, 
warehouses and factories, with the right to acquire by purchase or other
wise and the right to hold, own, mortgage, pledge, assign, transfer, sell 
and dispose of all the real and personal property, tangible and intangible, 
necessary or conveniei1t for use in connection with and in carrying on the 
business herein mentioned, or any part thereof, and doing all things neces
sarily or conveniently incident to silid business." 

The purpose clause above quoted was evidently taken from the language of 
section 10210 of the General Code, which is as follows: 

"A corporation organized for the purpose of constructing and main
taining buildings to be used for hotels, store rooms, offices, warehouses, and 
factories, may acquire by purchase or lease, and hold, use, mortgage and 
lease all such real estate or personal property as is necessary, for such 
purpose. But no such corporation shall acquire or mortgage any real or 
leasehold estate, or lease it for a period exceeding, with all privileges of 
renewal, the term of five years, without the consent of the holders of two
thirds of the stock, obtained at a meeting called for that purpose, written 
notice of which was given to each stockholder, either personally, or de
posited in the postoffice, properly addressed and duly stamped, not less than 
ten days before the day fixed for such meeting. Nothing herein shall au
thorize corporations to buy and sell, or to deal in real estate for profit." 

Although the above section does not in terms contain authority to organize a 
corporation, yet it apparently recognizes the right to organize a corporation with 
such purpose clause, otherwise the restrictions and regulations prescribed for such 
a corporation would be useless. A careful examination of the language of the 
purpose clam;e under consideration discloses that the real purpose for which the 
corporation is organized is that of constructing and maintaining buildings. The 
words, "to be used as hotels, store rooms, offices, warehouses and factories," are 
simply descriptive of the different kinds of buildings which the corporation may 
constmct and maintain and limits rather than to enlarge the prior language of the 
purpose clause. 

I am. therefore, of the opinion that the proposed articles of incorporation of 
The Terminal Hotels Company set forth a proper purpose clause and should be 
receind and recorded by you. 

I return the enclosures herewith. 
Respectfully, 

EDWARD c. TURXER, 

Attorney-General. 
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1339. 

APPROVAL TRAXSCRIPT OF BOXD ISSUE, VILLAGE OF EAST VIEW, 
OHIO. 

Cou:~nn:s, OHIO, ::O.Iarch 11, 1916. 

ludustrial Commissio11 of Ohio, Columbus, Olzio. 
GENTLE~IEX :-

RE :-Village of East View bonds for the construction of water main 
in Birch avenue, amounting to $2,000.00, being four bonds of $500.00 each. 

I have examined the transcript of the proceedings of the village council and 
other officers of the village of East Yiew relative to the issuance of the above 
bonds, also the bond and coupon form attached thereto, and I find the same reg'll
lar and in conformity with the provisions of the General Code of Ohio. 

I am therefore of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and delivered. will constitute valid and 
binding obligations of said village of East \riew. 

1340. 

Respectfully, 
EDW.\RD C. Tt:RNER, 

Attomey-General. 

APPROVAL, TRA?\'SCRIPT OF BOXD ISSUE OF VILLAGE OF EAST 
VIEW, OHIO. 

CoLnmes, OHio, ~larch 11, 1916. 

l11dustrial Commissiou of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE :-Village of East View bonds for grading •. draining, paving and 
constructing sidewalks in Milverton road amounting to $18,000, being 
eighteen bonds of $1,000 each." 

I have examined the transcript of the proceedings of the council and other 
officers of the village of East View relative to the issuance of the above bonds, 
also the bond and coupon form attached thereto, and I find the same regular and 
in conformity with the provisions of the General Code of Ohio. 

I am therefore of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and delivered, will constitute valid and 
binding obligations of said village of East Yiew. 

Hespectfully, 
ED\\'.\RD c. Tt:RNER, 

Attomey-Geueral. 
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13-!1. 

_\PPRO\-_\L, TRAXSCRJPT OF BOXD ISSUE, \'ILL\GE OF EAST VIE\Y, 
OHIO. 

CoLt·~rnes, 01110, :\larch 11, 1916. 

f11dustrial Cuuunissio11 oj Olzio, Colznnbus, Olzio. 
GE:\'TLUIEX :-

"RE:-\'illage of Ea-t View bonds for the construction of ,C\\ers in 
:\lihcrton road amounting to $i,OOO.OO, being fourteen bonds of $500.00 
each." 

1 have examined the transcript of the proceedings of the council and other 
officers of the village of East View relative to the issuance of the above bonds, 
also the bond and coupon form attacherl thereto, and I find the same regular and 
in conformity with the provisions of the General Code of Ohio. 

I am therefore of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and rlelh·ered, will constitute valirl and 
hinrling obligations of the village of East View. 

Respectfully. 
Enw.\RD C. Tt'RXER, 

.·J tiOI'Ili!)'-Gi!IICra/. 

1342 . 

. \PPROV.\L, TR.\XSCRIPT OF DOXD ISSUE, Y!LL.\GE OF E.\ST VIEW, 
OHIO. 

Cor.l'~lll\'s, Omo, :\larch 11, 1916. 

flldustrial Commissiu11 of Ohio, Columbus. Ohio. 
GE:\'TLE~IEN :-

"RE :-Village of Ea:.;t \-ic\v bonds for the coll,tructioll oi water main 
in :\!alverton road amounting to $3,11\8.00, heing one ],onrl of $168:00 and 
,jx bond-; of $500.00 eac-h." 

I ha \·c examined the tramcript of the proceedings of the council and other 
officers of the village of East View relatin to the issuance of the above bonds, 

.also the bond and coupon form attached thereto, and I find the same regular 
and in conformity with the provisions of the General Code of Ohio. 

I am therefore of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and delivered, will constitute valid and 
binding obligations of said village of East \·iew. 

Respectfully, 
EDWARD c. Tt:RXEK, 

Attorney-Ge11eral. 
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1343. 

APPROVAL, TRANSCRIPT OF BOND ISSC'E, VILLAGE OF EAST VIEW, 
OHIO. 

CoLDIBes, OHio, ~larch 11, 1916. 

Industrial Commission of Ohio, Columbus, Ohio: 
GENTLEMEN :-

"RE :-Village of East View bonds for grading, draining, paving and 
constructing sidewalks in Amesbury road, amounting to $23,000.00, being 
twenty-three bonds of one thousand dollars each." 

I have examined the transcript of the proceedings of the council and other 
officers of the village of East View relative to the issuance of the above bonds, 
also the bond and coupon form attached thereto, and I find the same regular and 
in conformity with the provisions of the General Code of Ohio. 

I am therefore of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and delivered, will constitute valid and 
binding obligations of said village of East View. 

Respectfully, 
EDWARD c. Tl:R:-IER, 

A ttorney-Ge11eral. 

1344. 

APPROVAL, TRANSCRIPT OF BOXD ISSUE, VILLAGE OF EAST VIEW, 
OHIO. 

CoLUMBus, OHIO, ~larch 11, 1916. 

Industrial Commissio11 of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE :-Village of East View bonds for the construction of sewers in 
Amesbury road in the amount of $11,600.00, being one hond of $100.00 and 
23 bonds of $500.00 each." 

I have examined the transcript of the proceedings of the council and other 
officers of the village of East View relative to the issuance of the above bonds, 
also the bond and coupon form attached thereto, and I find the same regular 
and in conformity with the provisions of the General Code of Ohio. 

I am therefore of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and delivered, will constitute valid and 
binding obligations of said village of East View. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-Ge1zeral. 
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1345 . 

• WPRm'.\L, TRAXSCRII'T OF DOXD ISSCE, YILL\GE OF F..\ST VIE\Y, 
OHIO. 

CoLT.:~IBL's, OHio, :\larch 11, 1916. 

!udustrial Commissioll of Ohio, Columbus, Ohio. 
GF.XTLD!F.X :-

"RE :-Village of East Yiew bonds for the con,lructioll of water mains 
in Amesbury road, in the amount of $3,535.00, being one bond of $35.00 
and >even Londs of $500.00 each." 

I have examined the transcript of the proceedings of the council and other 
officers of the village of East \'iew relative to the issuance of the above bonds, 
also the bond and coupon form attached thereto, and I find the same regular 
and in conformity with the provisions of the General Code of Ohio. 

I am therefore of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and delivered, will constitute valid and 
binding obligations of said village of East View. 

1340. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

APPROVAL, TRAXSCRIPT OF BOXD ISSUE, VILL\GE OF SHAKER 
HEIGHTS, OHIO. 

CoLUMBl"S, OHio, :\larch 11, 1916. 

!lldustrial Commissiuu of Ohio, Culzoubus, Ohio. 
GF.XTLE~Jr:x :-

"RE :-Yillage of Shaker Heights bonds for grading, draining, paving 
and constructing- sidewalks in ).larchmont road, amounting to $22,500.00, 
being forty-five bonds of $500.00 each." 

I have examined the transcript of the proceedings of the council and other 
officers of the village of Shaker Heights relative to the issuance of the above 
bonds, also the Lone! and coupon form attached thereto, and I find the same regu
lar and in conformity with the provisions of the General Code of Ohio. 

I am therefore of the opinion that the said bonds drawn in accordance with 
the form ~ubmitted, when properly executed and delivered, will constitute valid 
and binding obligations of said village of Shaker Heights. 

Respectfully, 
EDWARD c. TURXER, 

Attonzey-Geueral. 
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1347. 
APPROVAL, TRANSCRIPT OF BOND ISSUE, VILLAGE OF SHAKER 

HEIGHTS, OHIO. 

CoLL"~IBL"S, OHIO, ::\larch 11, 1916. 

ludustrial Commissio11 of Ohio, Columbus, Ohio. 
GENTLEMEN:-

''RE :-Village of Shaker Heights bonds for the construction of sewers 
in :\larchmont road, in the amount of $12,245.00, being one bond of 
$245.00 and tweh·e bonds of $1,000.00 each." 

I have examined the transcript of the proceedings uf the council and other 
officers of the village of Shaker Heights relati,·e to the issuance of the al.Jo,·e 
bonds, also the bond and coupon form attached thereto, and I lind the same 
regular and in conformity with the provisions of the General Code of Ohio. 

I am therefore of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and delivered, will constitute valid and 
binding obligations of said village of Shaker. Heights. 

Respectfully, 
EnW.\RD C. TuRNER, 

A ttonzey-Geucral. 

1348. 

APPROVAL, TRAXSCRIPT OF BOXD ISSUE, VILLAGE OF SHAKER 
HEIGHTS, OHIO. 

CoLtJ~znt·s, OHIO. :\larch 11, 1916. 

Iudustrial Commissio11 of Ohio, Culu111bus, Ohio. 
GENTLE~H:X :-

"RE :-Village of Shaker Heights bonds for the construction of water 
main in :\larchmont road in the amount of $2,890.00, being one bond of 
$390.00 and five bonds of $500.00 each." 

I have examined the transcript of the proceedings of the council and other 
officers of the village of Shaker Heights relative to the issuance of the above 
bonds, also the bond and coupon form attached thereto, and I find the same regu
lar and in conformity with the provisions of the General Code of Ohio. 

I am therefore of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and delivered, will constitute valid and 
binding obligations of said village of Shaker Heights. 

Respectfully, 
EDWARD C. TL"RXER, 

Attoruey-Geueral. 
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1349. 

APPROVAL, TRANSCRIPT OF BOND ISSUE, VILLAGE OF SHAKER 
HEIGHTS, OHIO. 

CoLt:MBt:S, OHIO, ~larch 11, 1916. 

lndu.strial Commission of Ohio, Col11mbus, Ollio. 
GEXTLEMEX :-

''l{E :-Village oi Shaker Heights bonds ior grading, draining, pav
ing and constructing sidewalks in ~lah·ern road, amounting to $R,700.00. 
being one bond of $200.00 and sennteen bonds of $500.00 each." 

I have examined the transcript oi the proceedings of the council and other of
ficers of the village of Shaker Heights relative to the issuance of the above bonds, 
also the bond and coupon form attached thereto, and I find the same regular and in 
conformity with the provisions of the General Code of Ohio. 

I am, therefore, of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and delh·ered, will constitute valid and 
hinding obligations of said village of Shaker Heights. 

Respectfully, 
Enw.\RD C. TtJR~~:R, 

A ttonte)•-General. 

1350. 

APPI<OVAL, T]{ANSCRIPT OF BOXD ISSUE, VILLAGE OF SHAKER 
HEIGHTS, OHIO. 

CoLL')tBt·s, OHIO, :\larch 11, 1916. 

Industrial Commissiou of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE :-Village of Shaker Heights bonds for the cono;truction of sewers 
in :\lalvern road in the amount of $2,774.00, being one bond of $274, and· 
five bonds of $500 each." 

1 have examined the transcript of the proctedings of the council and other 
officers of the village of Shaker Heights relative to the issuance of the above bonds, 
also the bond and coupon form attached thereto, and I find the same regular and in 
conformity with the provisions of the General Code of Ohio. 

I am, therefore, of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and delivered, will constitute valid and 
binding obligations of the said village of Shaker Heights. 

Respectfully, 
EnWARil C. Tt:RXER, 

A ltorney-General. 
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1351. 

APPROVAL, TRAN'SCRTPT OF BOXD ISSUE, VILLAGE OF SHAKER 
HEIGHTS, OHIO. 

CoLu:.rBus, OHIO, ~larch 11, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GE::-.TLDIE::-. :-

"RE :-Village of Shaker Heights bonds for the construction of a 
water main in Malvern road in the amount of $1,827.00, being one bond of 
$327.00 and three bonds of $500.00 each." 

I have examined the transcript of the proceeding~ of the council and other 
officers of the village of Shaker Heights relative to the issuance of the above bonds, 
also the bond and coupon form attached thereto, and I find the same regular and in 
conformity with the provisions of the General Code of Ohio. 

I am, therefore, of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and delivered, will constitute valid and 
binding obligations of said village of Shaker Heights. 

1352. 

Respectfully, 
Enw ARD C. TuRNER, 

Attonzey-Ge~reral. 

APPROVAL, TRANSCRIPT OF BOND ISSUE, VILLAGE OF SHAKER 
HEIGHTS, OHIO. 

CoLU111BUS, OHio, March 11, 1916. 

[11dustrial Commission of Ohio, Columbus, Ohio. 
GENTLE"fEN :- • 

"RE :-Village of Shaker Heights bonds for grading, draining, paving 
and constructing sidewalks in Morley road in the amount of $21,750.00, be
ing one bond of $250.00 and forty-three bonds of $500.00 each." 

I have examined the transcript of the proceedings of the council and other 
officers of the village of Shaker Heights relative to the issuance of the above bonds, 
also the bond and coupon form attached thereto, and I find the same regular and 
in conformity with the provisions of the General Code of Ohio. 

I am, therefore, of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and delivered, will constitute valid and 
binding obligations of said village of Shaker Heights. 

Respectfully, 
Enw ARD C. TuRNER, 

Attor11ey-General. 
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1353 . 

• \PPRO\'.\L, TR.\.:\SCHIPT OF BO.:\D ISSCE, VILLAGE OF SHAKEl~ 
HEIGHTS, OHIO. 

CuLDIIJL'S, Omo, :O.Iarch II, 1916. 

Industrial Commission of 0/zio, Columbus, Ohio. 
GE:-ITLE:IIE~ :-

"RE :-Village of Shaker Heights bonds for the construction of sewers 
in Morley road in the amount of $9,337, being one bond of $337.00 an(! 
nine bonds of one thousand dollars each." 

I have examined the transcript of the proceedings of the council and other 
officers of the village of Shaker Heights relative to the issuance of the above bonds, 
also the bond and coupon form attached thereto, and I find the same regular and in 
conformity with the provisions of the General Code of Ohio. 

I am, therefore, of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and delivered, will constitute valid and 
binding obligations of said village of Shaker Heights. 

Respectfully, 
Enw ARD C. TuR~ER, 

A ttomey-General. 

1354. 

APPROVAL, TRAXSCRIPT OF BOND ISSUE, VILLAGE OF SHAKER 
HEIGHTS, OHIO. 

CoLUMBUS, Omo, March 11, 1916. 

ludustrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE :-Village of Shaker Heights bonds for the construction of water 
mains in l\forley road, consisting of one bond of $248.00 and seven bonds 
of $500 each." 

' 
I have examined the transcript of the proceedings of council and other officers 

of the village of Shaker Heights relative to the issuance of the above bonds; also 
the bond and coupon form attached thereto; and I find the same regular and in 
conformity with the provisions of the General Code of Ohio. 

I am, therefore, of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and delivered, will constitute valid and 
binding obligations of said village of Shaker Heights. 

Respectfully, 
Eow ARD C. Tt:RXER, 

A ttonzey-General. 
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1355. 

COUXTY CO::\I:MISSIOXERS-PROCEEDIXGS OF JOIXT lltL\IWS OF 
HAXCOCK AXD HARDIX COL":\TIES FOR RO.\D DIPROYE:\IEXT, 
IXVALID-EFFECT OF C.\SS HIGHWAY LAW OX PRIOR PROCEED
IXGS. 

Proceedings had by tlze joint board of count:y couzmzss·n11crs of llallcock a11d 
Hardin counties, prior to Septel/lber 6, 1915, for tlze il/lpro;:czucllt of a cowzty line 
road, lnzvu.•iz as tlze Garli11g road, are im:a/id, a11d tlzc f·"<·, ~cdi11gs arc. tlzcrcforc, 
11nt sw;•ed by section 303 of tlze Cass hiylzwa_v Ia~''· 

CuiX.).!Bl"~. Oniu, :\larch 11, 1916. 

Ho~. juH~ E. BETTS, l'rosecutill!f .Jttvrue:y, Fiudlay, 0/zio. 
DEAR SIR :-I acknowledge the receipt of your communication of February 14, 

1916, in which you request my opinion as to the legality of certain proceedings had 
by the joint board of county commissioners of Hardin and Hancock counties, and 
lookin~ toward the improvement of a county line road known as the Garling road. 

The petition for the imprO\·ement was tile<! with the county commissioners of 
Hancock county in December. 1913, and action was taken by the joint board of 
commissioners of the two counties in June, 1914. The improvement was projected 
under the provisions of house bill X o. 544, 103 0. L., 198, amending sections 6926 
to 6956, inclusive, of the General Code of Ohio. You tran>mitted to me a complete 
copy of the record of the action of the joint board of :ommissioners of Hancock 
and Hardin counties, relative to the road improvement in question, and you state 
that no other or further action was ever taken by the commissioners save as set 
forth in the copy of the record of proceedings forwarded to me. A number of de
fects in the proceedings are pointed out by you in your communication and certain 
other defects are apparent after an examination of the record. 

Section 6930, G. C., provided that when the road proposed to be improved was 
along the county line between two or more counties, a copy of the petition cer
tified to by the commissioners of the county in which the original was on file should 
be filed \Vith the commissioners of ~ach of the several counties along the line of the 
proposed road. In the case now under consideration the petition was filed with the 
commissioners of Hancock county and a copy of the same was filed with the com
missioners of Hardin county, but such copy was not certified to by the commis
sioners of Hancock county. 

L"nder sections 6926 and 6931) of the General Code, the several boards of county 
commissioners were required to go upon the line of the road described in the pe
tition. It does not appear from the record submitted to me that this duty was ever 
performed hy the boards of county commissioners of the two counties. 

Section 6926, G. C., contained the following provision : 

•· If. in their opinion, the public utility requires such road to be graded 
and improved, they shall determine whether the impro\·ement shall be partly 
or wholly constructed of >tone, gravel or brick, any or all, and what part or 
parts of such road improvement shall he of stone, gravel or brick, and enter 
their decision on their journal." 

The record submitted to me does not show that the joint board ever made a 
finding that the public utility required the road described in the petition to be 
graded and improved. The record does not show any determination by the joint 
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hoard as to the kind of material to he used in the construction oi the improyement. 
Jn fact, the record submitted to me makes no reference to the petition for the 
improwment. The record docs not show the purpose for which the meeting of 
the joint board ,,·as held and the only reference to the impro\·ement in question, in
dicating any action hy the hoard, is contained in the fo11owin6 quotations from the 
rt·eorrl: 

"~Jon:<! by <;Jock, seconded by Breidenbach that Garling road be 
granted to ;;tart at the southwest corner of section 32, ~Iadison township, 
Hancock county, Ohio, and run <'ast on the county line to the tirst road 
east of the :\It. O!i,·e church running south and there terminate, and Hardin 
county he permitted to make their assessments according to benefits. Vote: 
Deringer, yes; llreidenhach, yes; Glock, y<"'; Beck, nn; Finsel, no; Orwick, 
yes. :\lotion carried . 

:;: .. :\1m ed hy Glock, 'econdcd hy Orwick that 
appointed to surn·y an<! superintend the Garling pike. 
tion carried." 

·j: L. H ... \nspach he 
.\JI yoted 'yea.' :\lo-

Ym1 ,;tatr that as a matter of fact the description of the road which was 
''granted" hy the county commissioners is not the same as that contained in the 
petition, the road as granted being ahout a mile shorter than that described in the 
petition. 

Section (>927, G. C., required that the commissioners should order that the im
prm·ement be made. The record submitted to me does not show that the com
missioners en~r made any such order. 

L'nder sections 6928 and 6929 of the General Code, the county commissioners 
were r~quired to determine the proportion of the cost to be paid by general tax
ation and the proportion to be assessed upon and collected from the owners of real 
estate henetitcd hy the improvement in proportion to the. henetit to be derived there
from, and this order was also required to state the lands which should be-subject to 

be assessee! and whether the estimatt:ll assessment should be made before the im
nrovement was commenced or after it wa~ completed. All of the above stated rc·· 
quirements were entirely ignored by the joint board of county commissioners. 

It has already bn·n ohsen·ed that the commissioners in their action made no 
reference to the petition and it should be added that they made no rletermination 
as to whether the petition had been signed by the requisite number of owners of 
real estate. It is extremely doubtful whether the action of the commissioners, in 
appointing L. R Anspach to "surYey and superintend" the road, was a sufficier•t 
c-ompliance 1Yith the prm·ision of section 6927, G. C., to the effect that the county 
commiso;inners should appoint an engineer to go over the line of such road and 
make such markings, ;;radient lines, plat, profiles and estimates as they prescribed 
in the entry on their journal. You state that it was the intention of the county 
commissioners to .adopt separate methods of assessment in the two counties, which 
fact is indicated, in a way, by the record quoted above, and such a proceeding seems • 
to have been unauthorized by the sections of the General Code under consideration. 

It is unnecessary to proceed further, however, with a discussion of the defects 
in the proceedings submitted to me, as it is apparent from the facts already set out 
that the action of the joint board of county commissioners must be regarded as a 
nullity for the reasons, among others, that the jonit board never made any finding 
that the public utility required the road in question to be graded and improved, 
that the board ne\·er determined the material with which the improvement should be 
constructed, and that the board failed to make any order as to the portion of the 
cost to he pair! hy general taxation and the portion to he specially assessee!, and 

1~-A. r;. 
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never made any order setting forth the lands which should be subject to be assessed. 
There never having been a valid resolution adopted by the joint board of 

county commissioners, it follows that there is nothing upon which the saving pro
visions of the Cass highway law, found in section 303 thereof, can act, and I, there
fore, advise you that the joint board is without authority to take any further action 
in the premises. 

I may add that upon receipt of your communication, I wrote Hon. Donald F. 
Melhorn, prosecuting attorney of Hardin county, requesting his views in the matter, 
for the reason that Hardin county is affected equally with Hancock county and that 
the opinion herein expressed is in accordance with the views of ~Ir. :\Ielhorn, as set 
forth in a letter to me under date of February 21, 1916. 

1356. 

Respectfully, 
EDWARD c. Tt:RNER, 

Attorney-General. 

COUNTY COM11ISSIOXERS-NO AUTHOH.ITY FOR PAY:\IEXT OF EX
PENSES OF CO).fl\IISSIONERS IX PROCEEDIXGS FOR JOINT 
COUNTY DITCHES. 

There is no authority in law for the PO.:}'meut of the e:rpeuses of county com
missioners in proceedings under sections 6536, 6537 and 6556, G. C., as ameHded, 
103 0. L., 836, or section 6559, G. C. 

CoLt:~rsus, OHIO, ).larch 11, 1916. 

HoN. D. F. MILLs, Prosecuting Attorney, Sidney, Ohio. 
DEAR SIR:-Yours under date of :\larch 4, 1916, is as follows: 

"I would like to have your opinion as to whether or not county com
missioners are to be allowed their actual expenses while engaged in the 
location, construction or improvement of joint county ditches. 

"Section 6563-44, G. C .. , provides as follows: 
" 'Said surveyors named in section 8 shall meet with the JOmt boar<\ 

of county commissioners whenever required by said board, and said sur
veyors and auditors shall be paid their necessary expenses while employed 
under this act, and shall be allowed the same fees as are allowed in ditch 
work generally, and said commissioners shall receive the sum of $3.00 a 
day and their actual expenses while employed under this bill.' 

"This particular section of the statute specifically refers to the bill 
passed by the General Assembly in Vol. 102, p. 575 0. L., now designated 
in the General Code as sections 6563-1 to 6563-48 inclusive. While it is 
clear that the commissioners are allowed their expenses, if tlle pmceedings 
are instituted and the improvement constructed under the provisions of 
said bill, I would like to know as to whether or' not they are allowed 
their actual expenses if the proceedings are instituted and the improvement 
constructed under sections 6536 and 6537, G. C., as amended in 0. L., 836; 
6556, G. C., as amended in 103 0. L., 836, or 6559, G. C." 

Section 6563-44, G. C., quoted by you, was enacted as section 44 of house biil 
No. 489, approved ::\fay 12, 1911, 102 0. L., 575, as stated by you. 

In this act there was provided a distinct and complete scheme for the con
struction of joint county ditches. The procedure therein provided was not made 
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exclusive, however, since none of the statutory provisions then in force and opera
tion, relative to the subject matter of joint county ditche>, were specitically re
pealed by said act. 

An examination of the statutes governing the activities or proceedings of 
cr,unty commissioners, in respect to joint county ditches, in force and operation 
at the time of the enactment of said house hill X o. 489, being sections 6536 to 6563, 
G. C., inclusive, fails to disclose any provision for the payment of the expenses 
r.i county commissioners. incurred in the discharge of their duties in relation to 
joint county ditches under said section, nor is there found any provision for pay
ment of the expenses of commissioners in joint county ditch matters in the amend
ment of a numher oi said la>'t mentioned ,ectinns of the General Code, enacted in 
103 0. L., 836. 

!t will he readily obsen·ed that the provision for the payment of the expenses 
rJi county commissioner>', found in section 6563-44, G. C., quoted hy you, is ex
pressly limited by its terms to "actual e.rpe11ses while cmplosed 1111der this bill." 
The application of this provision is specitically limited by its terms to the expenses 
oi commissioners employed under the act of the legislature in which said section 
of the General Code was originally enacted. The language of this provision is 
too plain to require interpretation and cannot be given such construction as to 
render it applicable to ca,es ckarly not within its terms. 1t may be difficult to 
assign a satisfactory reason for a provision for the payment of expenses of public 
officials in a given case, and a failure to make such provision in another similar 
case. It is, however, a sufficient reason for such distinction, in the present in
stance, that the legislature has seen fit to make provision for the payment of 
expenses in the one case and omitted to do "o in the other. 

It is a principle well established that public officials arc entitled to receive 
only such compensation, fees and .salaries as are authorized hy law. Since, then, 
the legislature has chosen to make specitic provision for the payment of expenses 
nf county commissioners when employed under the provisions of sections 6563-1 
tiJ 6563-48, inclusive. of the General Code, but has not chosen to make provision 
for the payment of expenses when engaged in similar servicP nnrler other statu
torr provisions, it follows from the familiar principle just referred to that in 
the latter case there is no autl_10rity for the payment of the expenses of county 
commissioners. 

I am therefore of opinion, in answer to your inquiry, that the expenses of 
county commissioners in proceedings under the provisions of sections 6536, 6537, 
6540 and 6556, as amended, 103 0. L., 836, or section 6559, G. C., arc not authorized 
by law to be paid. 

Respectfully, 
EDWARD c. TURNER, 

A ttomey-Gencral. 
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1357. 

TAXES A;\D TAXATIOX-SECTIOXS 2746 TO 2749, G. C., PROVIDE 
~IETHOD FOR COLLECTION OF TAXES I:X CITY OR YILLAGE 
OTHER THA~ COUXTY SEAT-TAX PAYERS ~fAY SELECT AGENT 
TO PAY THEIR TAXES-CITY OF LORAIN. 

The provisiolls of sections 2746 to 2749, G. C., provide the exclusive method 
of plan ~.·hereby tax rcceiviug offices may be established ill a city or '1:illage other 
than the cOlllzty seat. /!Vlzile agents may be selected by tlze tax posers of such 
cities or villages through whom such tax payers may paj• their taxes, yet such 
agents may not represeut the coullty treasurer iu receiviug taxes uor may said 
treasurer ill a11y 1/IOIII!er be officially colllzected with such arraugeme11t. 

CoLc;~!Bt.:S, OHio, :\larch 11, 1916. 

HoN. CHARLES F. ADAMS, Prosecutiug .lttorney, Elj•ria, Olzio. 
DEAR SIR :-I ha\·e your letter of February 16th bearing the following state

ment and inquiry : 

"The city of Lorain, with about 35,000 population, is located nine 
miles north of Elyria, the county seat of Lorain county. ::\lany of the 
tax payers of l.;orain are working men who are obliged to lose from one
half day to a day, and incur the additional expense of transportation in 
order to pay their taxes at Elyria. 

''The county treasurer, while anxious to accommodate the tax payers 
of Lorain, does not feel that he desires under sections 2746-49, General 
Code of Ohio, to open an office in the city of Lorain for the receipt of 
taxes. 

"One of the leading merchants of Lorain, and one with large financial 
backing, has proposed that he receive the taxes from Lorain tax payers as 
the agent of the tax payers, the same to be paid into the county treasurer's 
office before the 20th of June and the 20th of December each year, and 
upon the payment of taxes by him into the county treasurer's office, receipb 
for same are to be is~ued by the county treasurer to the different tax 
payers so paying. 

"It is further suggested that the receipt given by the merchant to the 
tax payers bear upon it an endorsement in substance, that the tax payer 
constitutes the merchant his agent to pay the taxes, and that no liability 
attaches to the county treasurer by reason of the same until paid into 
his office, at which time receipt will be given. This will mean a great 
saving in time and money to the tax payers of Lorain, and be decidedly 
convenient, and I desire to know whether in your opinion this proposal 
is in violation of any of the statutes or improper. 

"I personally can see no objection to it as in fact the county trea~urer, 
aside from furnishing to the merchant the list of tax payers and amount 
of taxes, has nothing to do with money until it is paid into his hands." 

The sections of the General Code to which you refer in your foregoing letter, 
being sections 2746 to 2749, inclusive, prodde a complete method whereby taxes 
may be collected by a county treasurer in offices established outside of the county 
seat and under the provisions of said sections your county treasurer may establish 
a tax receiving office in the city in question. It would seem from the circum
stances stated in your letter that very potent reasons exist for the establishment 
of such an office in said city, but that the treasurer, while anxious to accommodate 
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the tax payers thereof, does not desire so to do. Be that as it may, the provision,; 
of said sections must be considered as cxclush·e, and therefore your treasurer 
may not under any other plan or method permit the collection of taxe> in 'aid city. 

Unquestionably the citizens of Lorain may legally constitute the merchant 
named in your letter as their agent to pay their taxes. They may, as between said 
agent so constituted and themselves, adopt any plan to accomplish their purpose 
in this respect, but your county treasurer cannot in any manner whatever official!) 
recognize or acquiesce in any arl"angements so made between the citizens of saicl 
city and their said agent. The law does not permit the treasurer to prepare a li>t 
of tax payers in said city, and the amount of taxes due from each at the expense 
of the county. His activities must be confined and limited to receiving from the 
agent the taxes clue from each person the agent represents, and returning to the 
agent or to said person his receipt therefor. Everything necessary to effectuate 
the arrangement between the agent and the taxpayers of said city must he done 
by them without any assistance from the treasurer which might in any way he 
construed as an official adoption of or acquiescence in the same. He must not he 
connected with their transactions in any way. \\'ith these limitations, then it 
becomes simply a matter of the tax payers of said city paying their taxes throu"h 
an agent, to which plan or arrangement no objection may be made. 

Respectfully, 
EDWARD c. Tt.:RXER, 

A ttnmey-(;encral. 

135K 

SALOON LICENSE-PUBLICATION OF ~OTICE OF s,\LE, :\L\:\DATORY 
-1IAY BE SOLD AT PRIVATE SALE AFTER SUCII PCBLJC:\TIO:\. 

The publication of 11otice of the sale of a saloo11 licc11s,· ordered by tlze probate 
•ourt under tlze provisions of sectio11 1261-52, G. C., 103 n. /.., 231, IIPaS not [7c 
dispensed with. 

l.:nder the co11diiious prescribed Ill section 10700, C. C., for the sale of personal 
property of a decedent at pri~·ate sale, a saloou liccusc 7.d1e11 ordered sold purs11a11t 
to said sectiou 1261-52. G. C., may be sold at prh:atc salt· af~cr publicatiou ••f 
proper uoticc thereof. 

Col.l'\IIW,.:, 0111o, :\larch 11. 1911•. 

I foN. \\'11 LI.D! H. Ln:UERS, f'r;Jbatc Judy,·, Cin(iwwti, Ohio. 
Dr:.\R SIR:-Yours under date of !\farch I, 1916, is as follow': 

"The following matter was presented to me this morning, ancl a> I 
am in doubt concerning same, I write you today ior )ottr opinion in the 
matter: 

"0. L. 103 of the year 1913, section 1261-52. ,uiHl'l'tion 3i, on page 
231, at bottom.of page 2cl, last line, clirecb as follows: 

" 'The probate court shall order the licen"e as a whole solei, without 
delay, but after proper notice given by puhliration' the worcls 'hy pul•
lication' on page 232. 

"Under an opinion written by you to the lion. John \'. Campbdl, oi 
elate of February 2, 1916, you direct and gin~ as an opinion: 

"'That where a saloon license is onlerecl to be solei as a whole h) the 
probate court, notice of such sale ;houlcl he mack hy puhlil·atiun acc"nl
ing to the provisions of Sl'Ction 10700, G. C.' 
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"QCENJ"-.\re th~.: direction; a' set forth, that the probate court shall 
11rdcr the lic~nse as a whole :;old without delay, but after proper notice by 
publication. mandatCJry? In other wont~. mu't the license be sold by 
public sale after said publication? 

'·Q['T:RJ"-Can executor or administrator follow o;ection 10700, G. C., 
\I"!Jen nn ,;uflicient proof the court is satisfied that it would be for the 
arl1·antage of the c.;tate to sell any part of the personalty, etc., at the 
apprai,;er,' valuation hy pri\·ate sale, the court may authmize the executor 
or admini,trator so to sell any part thereof either fur ca~h or on other 
terms at its discretion "' ·•· " at not less than its appraised value, etc.?' 
In other II"(Jr<ls, i~ the >-ale mandatory, ur can executor or administrator 
,l'll at pri1·ate sale unrkr section 10700, G. C., without publication? 

"In case at issue, the administrator has an offer for more than the 
apprai;;ers' 1alnation, and grave doubts <:xi~t as to whether on a public 
sale as large a :;ale would be realized? 

"It is my opinion that sale at public auction after publication must be 
harl, and that the pri1·ate ,ale under 'ection 10700, G. C., does not apply." 

That part of section 37 of the license law, section 1261-52, G. C., 103 0. L., 
231, particularly applicable to the questions submitted, is as follows: 

"lf a license or an interest therein shall pass by descent or otherwise 
to one who cannot qualify under the law as licensee, or if the survivor 
or relict or child or childn:n, as the case may he, shall not in the time 

·prescribed elect to assume said decedent's interest in the license, or if said 
survi1·nr or relict or child or children, as the case may be, does not comply 
with the ternb lixed by the court, the probate court shall order the license 
as a whole sold, without delay but after proper notice given hy publication, 
and shall order the proct'eds distributed to the survivors in the ownership 
.,f the license, if there he such, and the executor or arlministrator of the 
decedent, according as their interests may appear." 

_\, stated in the inquiry, under date of February 2, 1916, I rendered an 
opinion to Hot!. John V. Campbell, prosC'cuting attorney of Hamilt~n county, in 

'which it was held that the notice required hy the above provision to he given by 
publicatic.n should he published in accordance with the provisions of St'ction 10700, 
G. C. 

1 t ts iurtlwr provide(! by said section 1261-52, G. C., supra, that: 

"So far as applicable, atHi "' far as not inconsistent herewith, the laws 
of Ohio C'Oncerning the dispo<ition of the personal estate of a deceased 
person ,hall apply." 

and it is a"umed that it ts this pronswn which gin-s rise to the questions now 
under cotbideration. This pr01·ision would, beyond question, give full authority 
to the probate court '"when, on sufficient proof, it is satisfied that it would be for 
the advantage of the estate to sell any part of the personalty not taken by the 
widow at the appraiser's ,·aluation at private sale," to "authorize the executor or 
administrator to sell any part thereof, either for cash or on such other terms as 
in its discretion it directs, hut not at less than its appraised value," etc., at private 
sale as per the terms of section 10700, G. C., unless such latter provision be found 
to be inconsistent with the provisions of the license law relative to the disposition 
of the interest of decea;,ed licensees in liquor licenses. 

It will he ohsen·ed, upon examination of said section 10700, G. C., that the 
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prons10n thereof authorizing private sale of property of deceased person>, under 
the conditions therein stipulated, constitutes an exception to the general provisions 
of the same section requiring the sale of all personal property of dccl'dents to be 
made at public auction, after notice, etc. This, in itself, would >Ubject the pro
vision as to private sale to a strict construction, ·favorable to a >ale at public 
auction and tend to exclude from the application of the prO\·isinn ior private 
sale, the sale of all property not clearly within its specific terms. 

On the other hand, the provisions of the license law, above referred to, 
are special in character and control to the exclusion of general statutes governing 
the sale and disposition of personal property of decedents, in so far as the special 
provisions are applicable. Indeed, it is believe'! that the only purpose of the last 
sentence of said section 1261-52, G. C., supra, is to make provision for such 
matters as arc not covcre<l hy the license law as to sale of licenses of decease<] 
persons. 

The subject of the sale or transfer of liquor license is a matter wholly sub
ject to statutory control. That is to say, the authority to sell a liquor license in 
any event is found solely upon the statutory provision, and it is not believed that 
in the absence of such statutory authorization a liquor license would be the subject 
of barter and sale at all. This being then a purely statutory procet·ding, it must, 
under the general rule as to such matters, be strictly pursued. and for these 
reasons, I am inclined to the vie\\"" that the publication of the twticc of 'ale may 
not be dispensed with. 

It could not be maintained, however, that the publication oi notice, according 
to the provision of said section 10700, G. C., is materially inco!1sistent with a 
private sale of a license, under the provisions of said section. 

The primary purpose of the notice is that the greatest amount po~siblc may 
be realized from the sale of the license, and while it is true that perhaps in a 
great majority of cases this purpose would be more effectin~ly attained by a public 
sale, I am not prepared to say that there may not be circumstances and conditions 
which would render it to the advantage of the estate that the license be sold at 
private sale, even after publication of notice in the manner prescribed by said 
section 10700, G. C., thus bringing the 'i.IIIIC within the provisions of -ai,J section 
authorizing a private sale. 

The manifest purpose of the authorization of the sale of personal property 
of a decedent at private sale is that the same be made in the manner of the 
greatest advantage to the estate, so, in the case of a liquor lict·nse, if it appeared 
to the satisfaction of the court, upon proof, that it would, for any reason, be to 
the financial advantage of the estate that the Jiceme be disposed of at private sale, 
no purpose would be sened in making a sacriticc of the intere't of the estate in 
adhering to the requirement for a public sale. Indeed a rase may he readily 
imagined in which it would he to the substantial a<hantagc of the estate that 
the entire business of the ,Jecedent, together with the lircmt·, ht· >old at private 
sale, and under such condition, as abo,·e obscn-ed, it would contra,·cne the whole 
policy of the law of administration of estates to make the sale at public auction, 
to the disadvantage of the estate. 

I am therefore of the opinion that under the conditimh prescribe<! tlwrd"r 
in said section 10700, G. C., a liquor license of a decedent, when ordered sold 
hy the probate court, may he ordered hy said court to he sol'! at pri\ ate sale. 
after publication of notice there.,"£, as hereinbefore suggested. 

Respectfully, 
EDW.\Rll c. TL"Il!'ER. 

Attvrncy-Genfml. 
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1359. 

OXLY POI<.TIOX OF ROAD L\IPROVED BY COUXTY ASSC":'IIES CHAR
ACTER OF COC"XTY ROAD-OTHERWISE RETAIXS ITS FOR:'IIER 
CHAH.\CTEH.. 

1Vheu a colluf:y has iu1prm.rcd olli)' a portion of a givcu road, such impruvc11wnt 
operates 011!y so far as to give to the portiou impro'l;ed the character of a cozmt31 
road and has 110 cjj"cct as to the portioll of the road 110t impro'1·ed, and the portion of 
road 110t improved, if formerly a to<..•nship road, rctaius its character as such and is 
to l1c mai11tui11td by the tm''llslzij> trustees. 

CoLIJMIJus, OHIO, :'1Tarcl1 11, 1916. 

Ho:-.-.. \ulll:>ox l'. :'lltx~H.\LL, l'rosccutilly .ltturuc3', Chillicotlzc, 0/zio. 

DE.\R StR :-I have your communication of February 21, 1916, which reads as 
follows : 

"The l{oss county highway superintendent has requested me to obtain 
from you a construction of section 241 of the road laws (section 7464 of 
the General Code), classifying highways. He desires to know whether, 
when the county has improved a mile or so of road by placing gravel 
thereon, the entire road shall he maintained by the county commissioners 
or ju't that part of the road which has been improved as before stated." 

That portion oi section 241 of the Cass highway law, ~ection 7464, G. C., per
tint•nt to your inC)uiry, is paragraph (h) thereof, which paragraph reads as follows: 

"County road' ~hall include all roads which have blell or may be im
proved by the county hy placing brick, stone, gravel or other road building 
material thereon, or heretofore built by the state and not a part of the 
intercounty or main market system of roads, together with such roads as 
ha\·e been or may be constructed by the township trustee~ to conform to 
the standards for county roads as fixed by the county commissioners, and all 
such roads shall he maintained hy the county commissioners." 

1 am oi the opinion that tlw context requires that the word ''roads," as used 
in the aho\·e quoted provision, must he taken to mean only such portions of entire 
roads as have heen or may he improved by the county, or were heretofore built 
by the state and not a part of the intercounty or main market system of roads; or 
as have heen or may be constructed by the township trustees to conform to the 
standards for county roads. Any other construction would result in consequences 
manifestly not intended by the legislature. As an illustration of what might result 
if a different construction were to he adopted, it would be within the power of the 
trustees oi a township, in which a township road, several miles in length, might be 
situated, to relie\·e the township of the duty of maintaining the entire road and to 
cast that duty upon the county merely hy improving a small portion of the road in 
que>tion, >o as to conform to the standard for county roads for the particular 
county. 

I, therefore. advise you, in answlT to your specific question, that when a county 
has improved only a portion of a given road, such improvement operates only so 
far as to give to the portion improved the character of a county road and has no 
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efft:ct as to the portion of the road not improvecl, and the portion of road not im
proved, if formnly a township ruacl, rnain, it, character as >Urh a111l i' to he 
maintained hy the towmhip trnstees. 

Hcspectfulty. 
EnW.\RD C Tt:R:-;EH, 

.·1 tl orm• ::;-~-;Cilt' ral. 

1360. 

ROADS :\:-\D HIGH\\'AYS-COU.:-JTY HIGHWAY SUPEH.INTENDENT
HIS EXPEXSES AND cm.IPEXS.\TlO.:\ TO HE PAID FRO:\! <-;E:N
ERAL COUXTY FU:\'D. 

The cxpe11scs oj the cuzwt::; lzigln~·tJ:r .wpcriutcndenl, iu,·urrcd iu the perform
ance of ally duty with respect to roads, a11d also lzis rolllPCIIsatirm, arc to be paid 
from the qcllcral cou11t:r fuud. 

CuLt'~IBL'S, 0Hw. :\larch 11, 1'Jih_ 

BoN. ]OHN H. SCiiRIDER, Prvsecutiug "lttorney, Br:yau, Ohiu. 
DE.\R SIR :-I have your communication of :\larch 3, 191fi, 111 which you .;ubmit 

the following inquiry: 

"Are the expenses and fees of the county highway superintendl'nt, act
ing under the authority of the state highway commissioner, in making the 
surveys, plans, specifications, maps anrl profiles, for the construction ancl 
improvement of intercounty highways included in the terms 'costs and ex
penses of such improvement' referred to in sections 91, 98, 101 ancl otht•r 
sections of the Cass law?" 

You obsern·, in connection with the itHJuiry submitted by you, that if the term 
"costs and expeu>e>," referred to by you, docs not include the expenses and fees of 
the county highway superintendent and if such expenses and fees of the county 
highway superintendent arc not to be paid from special funcb crl·atecl ior "Pecific 
improvements, or if the county fund is uot to be reimLurse<l from the >pecial fund. 
after the same is created, the result will be the ~:xhaustion oi the county fun<!. 

lt should fir>t be observed that sections 91, 9R ancl 101 of the Cass highway la", 
n~ferrerl to by you, rln not relate to the activities of the state highway clepartmetlt 
in the construction of intercounty highways, but relate to the acti\·itit•s oi tlw <'nnnt_, 

commissioners relative to county roads. This fact will not interfere, however, with 
an answer to your inquiry, as the rule is the same whether the county highway 
superintendent be l'n;.(aged under the general supervision of the state highway de
partment in the preparation of plans for intercounty highways, or whether he h~: 

er.gaged at the instance of the county commissioners in the preparation of plans 
for county road improvements. 

It ought also to be observed that the compensation of the county highway super· 
intendent, when engaged in roacl work, cannot he properly referred to as "fee,," 
for the reason that such compensation takes the form of a stated salary. 

Your inquiry, in so far as it relates to the expenses of the county highway sn
perintendent, was answere<l in opinion No. 1184 of this department, rendered to the· 
bureau of impection and supervision of public offices, on January 19, 191fi, in which 
opinion it was held that the expenses of the county highway superintendent in
curred in the performance of his duties with respect to roads and bridge,, under 
the Cass highway law, are to be paid from the general county funrl ancl that nn 
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d'fo.-t should ue made to pay the !'arne out of special funds, where the same exist, 
or to reimburse the general county fund where payment is originally made from 
the general county fund and a special fund is thereafter created for the improve
ment in question. lJnder section 138 of the Cas' highway law, section 7181, G. C., 
hath the salary and the expenses of the county highway superintendent are made 
payaule from the county treasury and the section is silent as to the particular fund 
from which payment is to be made. The reason ins of opinion X o. 1184, referred 
to ahon:, therefore, applies as well to the compensation of the county highway super
intendent as to his expemes and I am, therefore, of the opinion, in answer to your 
specitlc inquiry, that not only the expenses of the county highway superintendent 
incurred in the performance of any duty with respect to roads, under the pro
visions of the Cass Highway Law, but also his compensation for the time so em
ployed, are to be paid from the general county fund and that the same should not 
be paid nut of any special fund, where the same exists, and the general county fund 
,hould not he reimbursed where payment is made from it and a special fund is 
thereafter created for the improvement in question . 

. \copy of opinion Xo. 1184, referred to above, is enclosed for your information. 

1361. 

Respectfully, 
EDW.\RD c. Tl:RNER, 

Attomey-Ge11eral. 

C:\SS rfl(;H\\.\ Y L\ \\'-COUXTY CO:\L\l!SSIOXERS AUTHORIZE EM
PLOL\lEXT OF XECESS.\RY :\lEX FOR COUXTY ROc\D REPAIR 
\\'ORK BY COUXTY HIGH\\".\ Y SUPERIXTEXDE~T AXD FIX THEIR 
C0:\1PEXS.\TIOX-SELECTIOX OF IXDI\'IDU.\LS IS WITH COUXTY 
HIGH\\'.\Y SUPERIXTEXDEXT. 

ll'ltdc tllCII are to be employed iu tlze oj>eratiutt uj a rood roller i11 tlze 1·epair oj 
cowrty roads, tlzc cowrty commissiouers l<•ill lza<•e exhausted their authority when 
they ha·;·e autlwri:::ed or aj>j>rw;:cd the emj>loymc11t oj the 11eccssary IIIC/l by the 
cr•rmty lziyh<,•ay suj>crilltclldcllt a11d lza<·c fixed tlze cumj>e11satio11 of suclz employes, 
a11d the selcctiou of i11dh:iduals to jill the authori:::cd eJuj>/oyments lies wlwll:::; with 
the corrllt_\' hiylru•ay supcriute11dcnt. 

Corx~rnt·~, 0Hro, :\larch 11, 1916. 

Hox. J. H. :\I t:">'EH, Proscmtiuy .1 ttonrcy, ll"apahmcta, Ohio. 
DE.\H S11: :-1 have your communication of :\larch 7, 19!(,, in which you call my 

attention to 'ection 155 of tht• Cas• highway law, sl'ction 7191{, (;. C., which ~l'ction 
reads as follow': 

··The county highway superintendent may, with the apprO\al of the 
county commissioners or town,hip trustees. employ such laborers, teams, im
plements and tools, and purchase such material as may be necessary m the 
performance of his duties." 

You state that .\uglaize county has a steam road roller and other equipment, 
which has heen used in repairing and maintaining the roads, .and the roller has 
heretofore been in charge of the county commi,sioner, and has been operated by 
a force of two men, the men heing _de>ignated as foreman and engineer, and receiv
in" salaries of $75.00 and $60.00 per month, respecti\·ely. These men have been em
ployed continttotl,ly from April 1st to about December l;;t of each year, and have 
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received a straight time salary during that period. The present county c<jlllllli~. 

sioners desire to continue this arrangement and the question has ari,en a,; tu whu 
has the appointing authority in naming the men for these two !,laces. \' ou retJUest 
my opinion as to whether the county commissioners are authorized to name these 
two men or whether the employment of any particular persons is subject to the 
approval of the county commissioners, or whether, on the other hand, the ~election 
of the individuals to fill these specified employments lies wholly with. the county 
highway superintendent, the only authority of the commissioners being to authorize 
or approve the employment of a foreman ami engineer, at a stated salary, for the 
purpose of operating the road roller. 

Your question was touched upon and in effect answered in opinion ;\,:,_ 1093 of 
this department, rendered to Rodger D. Hay, prosecuting attorney of Defiance 
county, on December 13, 1915, in which it was held that in \ iew of the language 
of section 7198, G. C., lab-orers engaged on county road work, where the count~· 
commissioners arc proceeding by force account, are to be employed hy the county 
highway superintendent, such t'mployment havin;,: been authorized hy the county 
commissioners. I am unable to see how any other conclusion could be reached, in 
view of the language of the section in question, and I, therefore, advise you that 
under the circumstances presented by your communication, the county commissioners 
will have exhausted their authority when they han authorized or approved the 
employment by the c<Junty highway superintendent of a foreman anrl engineer to 
operate a road roller, and have fixed the compensation of snch employes, and that 
the selection of individuals to fill these specified employments lies wholly with the 
county highway superintendent. The county highway superintendent will, of course, 
be without authority to act in the premises until the commissioners haw taken the 
action suggested above. 

1362. 

Respectfully, 
EDWARD C. TuR~E.R, 

Attorney-General. 

TOWNSHIP TRlJSTEES, CLE.RK OR Tl<EASL'l<El<'S EXI'EXSES CAX
NOT BE PAID FROl\1 TO\VNSHIP TREASUI<Y 1:\ ABSEXCE OF 
STATUTES AUTHORIZING SUCH EXPE:\DITUHES. 

Iu the absence of u luu: expressly authori:::iu!J P•lJIHt'JZt of c.rpclls,·s. cXP<'llscs 
of tozcnship trustees, clerk or treasurer Ctlllllot b,• paid frolll tt>·;<•11ship tr.-asllry. 

CoLl''tllt',;, 0Hto, \larch 13, 19Hi. 

Bureau of Iuspection a11d .'iuper~·isioll of Public Offices, Colzwzblls, Ohio. 
GENTLE:O.!E~ :-I am in receipt of yonr letter of Fehruary 21, 191(>, as f.,lJows: 

"\Vc would respectfully reqnc't your \Hitten opinion upon the follow
ing question: 

"l\Iay the railroad fart' anrl hotel anrl meals of tuwnship truster>, clerk. 
treasurer, or township highway superintendent be paid from the township 
funds if such expenses ha\·e been necessarily incurred in the transaction 
of public business within or without the township, in the absence of a law 
expressly providing for the payment of snch expenses from the township 
funds?" 
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In thi~ state the rule is that an officer is not entitled to he reimbursed for 
e~penses incurred by him while in the discharge of a public duty ·tmless the statute 
specifically authorizes such expenditure, ii such officer recei,·es compen~ation for 
the performance of such duties. 

That an officer is not entitled to he reimbursed for expenses incurred by him 
unless the statute specifically provides therefor is recognized in the case of Richard
son v. State ex rei.. 66 0. S.. 108. 

This doctrine is likewise recognized in Pennsylvania, in the case of .-\!bright 
\". County of Bedford, 106 Pa., 582. 

Fttrthermore, in regard to township trustees, a trustee under section 1245, G. 
C., when cho~en as a delegate to the annual conference of the hoard of health, 
is hy >tatute authorized to recei,·e from the township his necessary expenses upon 
the presentation of a certiticate from the secretary of the state board; and when 
attending under the provisions of section 7189, G. C. (106 0. L., 615) the annual 
meeting called by the county highway superintendent is authorized- to receive his 
actual and necessary expenses. 

The statutes providing in certain instances that the trustees of a township 
may receive their actual and necessary expenses, it is clear that the legislature 
intended that, in the absence of such special authorization by statute, no expenses 
shall be paid. 

The same is true with respect to the township clerk and treasurer. 
I hold. therefore, that railroad fare and hotel hill and meals of township 

trustees, clerk and treasurer cannot be paid from township funds in the absence 
of a law expressly providing for the payment of expenses. 

In regard to the township highway superintendent, I would call your attentic·n 
to section 3373, G. C. (106 0. L., 594), wherein it is provided that the township 
trustees shall tix the compensation of the township highway superintendent, and 
further provides: 

"The compensation and all proper and necessary expenses, when ap
pru\-cd by the tl>'\·nship trmtees, ,hall he paid by the township treasurn 
upon warrant of the township clerk." 

\\'hile it is true that in the ca:oe oi Richardson v. State ex rd., supra, 
the court held in regard to the commis,ion.er, in the second hranch of the syllabus: 

"Expenses incurred for railroad fan·, li\·ery hire, charges for the me 
of his own COJJ\'cyance, for the feed and shoeing of horses used hy him, 
and for his hoard and others of a like nature. are of a personal char-acter, 
for which no valid claim can he made against the county, although they 
an· incurred while about the business of the county." 

ne,·ertheless. in that case thL· iacts were that hcsicles the three dollars per day 
allowed the commissioner, the statute likewi,;e allowed him mileage, which the 
court coibtrned to mean an amount allowed to L'ompensate him for expenses of 
travel .on off.cial business. St;ch is not the case in regard to the township highway 
superintendent. 

I therefore believe and hold that the actual expenses of the township highway 
superintendent incurred while in the discharge of his official duties may be paid 
from township funds. and that said expenses may include necessary railroad fare 
and hotel charges and meals. prcwicled, of course, that the same are allowed by the 
township trustees. Respectfully, 

EDWARD c. Tt:RXER, 

A ttome:y-Gelleral. 



ATTOR~EY -GE~ER_\L. 461 

1363. 

APPROVAL, TR.\:1\SCRIPT OF BOXD ISSCE, \'lLL\GE OF SHAKER 
HEIGHTS, OHIO. 

CoLl"~lln:~. OHio. ~larch 13, 1916. 

fudustrial Cummissio11 of Ohio, Colulllbus, Ohio. 
GEXTLE~IEX :-

""RE :-\"illage of Shaker Heights bonds for the improvement of Fal
mouth road between Shaker boult>vard at'ld ~larchmont road, by construct
ing storm and sanitary sewers therein, amounting to $8,378.00, being one 
bond of ~37ROO and sixteen hands of $500.00.'' 

I have examined the transcript of the proceedings of the council and other 
officers, of the village of Shaker Heights relative to the issuance of the above 
bonds, also the bond and coupon form attached thereto, and I fine! the same 
regular and in conformity with the provisions of the General Code. 

I am therefore of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and deli\·ered, will constitute valid and 
binding obligations of said \·illage of Shaker Heights. 

Respectfully, 
EnwARn C. TcRNER, 

A Ito I'll cy-Ge11eral. 

1364. 

APPRO\'.\L, TRAXSCRIPT OF BOND ISSUE, VILLAGE OF SHAKER 
HEIGHTS, OHIO. 

CoLe MilL'S, 0HJO, ~larch 13, 1916. 

ludustrial Commisiou of Ohio, Columbus, Ohio. 
GEXTLE:IIEX :-

""RE :-\'illagc of Shaker Heights bonds for the improvement of Fal
mouth road between Shaker boulevard and ~larchmont road, by grading, 
draining, pa\·ing and constructing sidewalks therein, amounting to $31,-
800.00, bein.; one houri of ~300.00 and sixty-three honcls of live hundred 
dollar,; each." 

I han· examined the transcript of the proceedings of the council and other 
officers of the village of Shaker Heights relati\·e to the issuance of the above bonds. 
abo the bond and coupon form attached thereto, and I tind the same regular ancl 
in conformity with the provision~ of the General Code. 

I am, therefore, of the opinion that said hon<ls drawn in accordance with the 
form submitted, when properly executed and delivered, will constitute valid and 
binding obligations of said village of Shaker Heights. 

Respectfully, 
EDW.\RD c. Tt:R:-IER, 

A ttomey-General. 
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1365. 

APPROYAL, TR.\XSCRIPT OF BUXD ISSCE, \'ILL\GE OF :-'H.\KER 
HEIGHTS, OHIO. 

CoLC~IBl"!', OH 10, :.\larch 13, 1916. 

ludustrial Commissiou of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE :-Village of Shaker Ht!,ights bonds for the improvement of Fal
mouth road between Shaker boulevard and ::\larchmont road, by construct
ing a six-inch water main therein, amounting to $4,833.00, being one bond 
of $333.00 and nine bonds of $500.00 each." 

I have examined the transcript of the proceedings of the council and other 
officers of the village of Shaker Heights relative to the issuance of the above 
bonds, also the bond and coupon form attached thereto, and I find the same 
regular and in conformity with the provisions of the General Corle. 

I am therefore of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and delivered, will constitute valid and 
binding obligations of said village of Shaker Heights. 

Respectfully, 
Enw ARD C. TURNER, 

A ttonzey-G enaal. 

1366. 

APPROVAL, TRAI\SCRIPT OF BOXD ISSuE, VILLAGE OF SHAKER 
HEIGHTS, OHIO. 

CoLV~IBL"S, OHIO, ::\larch 13, 1916. 

Judustrial Commissiou of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE :-Village of Shaker Heights bonds for the improvement of ::\Iont
gomery road from Shaker boulevard to ~larchmont roau, by grading, 
draining, curbing, paving and constructing sidewalks therein, amounting 
to $31,200.00, being one bond of $200.00 and thirty-one bonds of one thou
sand dollars each." 

I have examined the tratiscript of the proceedings of the council and other 
officers of the village of Shaker Heights relative to the issuance of the above bondE, 
also the bond and coupon form attached thereto, and I find the same regular and 
in conformity with the provisions of the General Code. 

I am therefore of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and delivered, will constitute valid and 
binding obligations of said village of Shaker Heights. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorne}~General. 
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1367. 

APPROVAL, TRAXSCRIPT OF BOXD ISSUE, VILLAGE OF SHAKER 
HEIGHTS, OHIO. 

CoLt:MBt:s, OHIO, :March 13, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GF.KTLEMEN :-

"RE :-Village of Shaker Heights uomls for the improvement of Mont
gomery road from Shaker boulevard to :\larchmont road by constructing 
storm and sanitary sewers therein, amounting to $8,838.00, being one bond 
of $338.00 and seventeen bonds of $500.00 each." 

I have examined the transcript of the proceedings of the council and other 
officers of the village of Shaker Heights relative to the issuance of the above 
bonds, also the bond and coupon form attached thereto, and I find the same 
regular and in conformity with the provisions of the General Code. 

I am, therefore, of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and delivered, will constitute valid and 
binding obligations of said village of Shaker Heights. 

1368. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 

APPRO\ •. \L, TRAXSCIHPT OF BOXD ISSUE, VILLAGE OF SHAKER 
HEIGHTS, OIIIO. 

CoLVMBt:s, OHio, :\larch 13, 1916. 

l11dustrial Co111missio11 of Ohio, Colulll/Jus, Ohio. 
GEKTLD!EN :-

"RE :-\'illagc of Shakt:r Heights bonds for the improvement of Mont
gomery road from Shaker houlcvard to :\larchmont road, by constructing 
a six-inch water main therein, amounting to $4,474.00, being one bond of 
$474.00, and eight bonds of $500.00 each." 

I haYe examined the transcript of the proceedings of the council and other 
officers of the village of Shaker Heights relative to the issuance. of the above 
bonds, also the uond and coupon form attached thereto, and I find the same 
regular and in conformity with the provisions of the General Code. 

I am therefore of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and delivered, will constitute valid and 
binding obligations of said \'illage of Shaker Heights. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 
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1369. 

APPROVAL, TR.\XSCRIPT OF BOXD ISSUE, \'lLL\GE OF SHAKER 
HEIGHTS, OHIO. 

CoLC:I!BCS, OHIO, .:\larch 13, 191ti. 

l11dustrial Commissio11 of Ohio, Columbus, Ohio. 
GENTLEMJ.."x :-

"RE :-Village of Shaker Heights bonds for the improvement of 
Kingsley road from .:\lontgomery to l\Iarchmont roads by grading, drain
ing, paving and constructing sidewalks therein, amounting to $21,800.00, 
being one bond of $300.00 and forty-three bonds of $500.00 each.'' 

I have examined the transcript of the proceedings of the council and other 
officers of the village of Shaker Heights relath·e to the issuance of the above 
bonds, also the bond and coupon form attached thereto, and I find the same regu
lar and in conformity with the provisions of the General Code. 

I am therefore of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and delivered, will constitute valid and 
binding obligations of said. village of Shaker Heights. 

Respectfully, 
EDW.\RD c. Tt:RNER, 

A ttomey-Ge11cral. 

1370 . 

• \PPROYAL, TRAXSCRIPT OF BOXD ISSUE, VILL\GE OF SHAKER 
HEIGHTS, OHIO. 

CuLLMBc,;, OHIO, :\larch 13, 1916. 

hzdustrial Commissiou of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE:-Village of Shaker Heights honds for the improvement of 
Kingsley road from :\lontgomery road to .:\larchmont road by the con
struction of storm and sanitary sewers therein amounting to $8.591.00, being 
one bond of $91.00 and seventeen bonds of $500.00 each." 

I have examined the transcript of the proceedings of the council and oth.:r 
officers of the village of Shaker Heights relative to the issuance of the above 
bonds, also the bond and coupon form attached thereto, and I find the same 
regular and in conformity with the provisions of the General Code of Ohio. 

I am therefore of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and delivered, will constitute valid and 
binding obligations of said village of Shaker Heights. 

Respectfully, 
Enw ARD C. Tt:RNER, 

A ttorne.\·-Ge11eral. 
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1371. 

.\PPIW\".\L, TR.\XSCRlPT OF BOXD ISSCE, YILL\GE OF SHAKER 
HEIGHTS, OHIO. 

CnLl')!Bl'~, 0Hro, :\larch 13, 1916. 

ludustrial Commissio11 of Ohio, Columbus, Ohio. 
GEXTLEMEX :--

"RE :-Villag~ of Shaker I I eights bonds for the improvement of 
Kingsley road from :\lontgomery road to :\larchmont road, by constructing 
a six-inch water main therein, amounting to $3,407.00, being one bond of 
$407.00 and six bonds of $500.00." 

I have examined the transcript of the proceedings of the village council and 
other officers of the village of Shaker Heights relative to the issuance of the 
above bonds, also the bond and coupon form attached thereto, and I find the 
same regular and in conformity with the provisions of the General Code of Ohio. 

I am therefore of the opinion that 'aid hands drawn in accordance with the 
form submntted, when properly executed and delivered, will constitute valid and 
binding obligations of ,;aifl village of Shaker Heights. 

1372. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-Getli!Yal. 

APPROVAL OF RESOLUTIOX FOR DIPROVE:'IIEXT OF OHIO RIVER 
ROAD IX JEFFERSOX COUXTY, OHIO. 

CuL\J~!Bl'S. OHIO, :\larch 13, 1916. 

Hux. CuxTox Cu\I'EX, .)'fate lliy/n,·ay Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of :\larch 10, 1916, transmitting to me 

for examination final resolution relating to the improvement of the Ohio River 
road, I. C. H. Xo. 7, petition Xo. 1231, in Jefferson county. 

I find this resolution to be in regular form, and am therefore returning the 
same with my approval endorsed thereon. 

Respectfully, 
EDWARD C. TGRXER, 

Attomey-Gelleral. 
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1373. 

COLLATER.\L I~HERITAXCE TAX-COXSTRC'CTIOX OF \\'OIWS "TO 
OR FOR USE OF AX IXSTITC'TIOX IX THIS STATE FOR PURPOSE 
OXLY OF PUBLIC CHARITY OR OTHER EXCLUSIVELY PUBLIC 
PURPOSES" AS USED IX SECTIOX 5332, G. C.-~IARIETTA, OHIO. 

A devise of real property or a bequest of persoual prvpcrt)' tv certaiu pcrsous 
named as trustees ill a 'lf..ill to be held by said persous ill trust a11d to be admin
istered by them for a bellevolellt or charitable purpose according to the terms of 
said u>i./1, is 110t oue "to or for 11se of an institution in this state for purpose only 
of public charity or other exclusively public purposes" u>ithin the meaning of the 
provisio11 of sectio11 5332, G. C., a11d such dez·ise or bequest is 11ot therefore exempt 
from the collateral i11lzeritance tax. 

Cou:ll!nus, OHIO, ~larch 14, 1916. 

HoN. ALLEX T. \VILLJ.\l\ISOX, Prosecuti11g Attomey, J!moietta, Ohio. 
DE.\R Sm :-I have your letter under date of February 11, 1916, which is as 

follows: 

"J n behalf of the probate judge of this county l herewith submit to 
you for your opinion whether or not the collateral inheritance tax under 
section 5331 and 5332, General Code of Ohio, should be charged and col
lected against the bequests bequeathed by items IS and 17 of the will of 
Sarah R. \\'arren, deceased, duly admitted to probate in this county. Arc 
the two items embraced within the exceptions of section 5332. \Ve are not 
clear whether these bequests are exempt from the payment of the tax 
when not made to an 'institution' in this state although made in accordance 
with the last part of the ftrst sentence of said section 5332 for 'exclusively 
public purposes.' As bearing upon the question I cite you the case In Re 
Estate of Isabella Brown, 13th Ohio Decisions, page 168. I enclose copy of 
items in the will." 

Items 15 and 17 uf the will of the said Sarah R. \\'arren. deceased provide 
in part as follows : 

"Fifteenth-! gin:, devise and bequeath to Herbert :\linshall, Katharine 
Parr Xye and Robert :\f. Xoll, Esq., the sum of three thousand dollars 
($3,000.00), to hold as trustees, and be expended by them, without charge 
for their services, except necessary expenses incurred by them, in the 
erection and maintenance and repair of a public drinking fountain for 
man and animals, but especially for horses and dogs, to be erected by them 
at such place in the city of :\!arietta, Ohio, as they may deem best for 
such purpose. 

"Seventeenth-! devise and hequeath to the following named persons, 
as trustees, to wit: Edward ~I. Booth, John .A. Gallagher and \Vinfield S. 
Hancock, all the rest and residue of my estate, both real and personal 
property, not hereinbefore devised and bequeathed, and wheresoever the 
same may be situated, to have and to hold in trust, for the purposes here
inafter mentioned. 

"Until such a time as a free public hospital is established by the city 
of :.\Iarietta, Ohio, or a free public hospital is given said city, and en
dowed, which in either case said hospital shall be of a value of not less 
than twenty thousand ($20,000.00) dollars, including grounds, building 
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and equipment; the income arising from said property shall be used by 
said trustees or their successors, in prodding funds for hospital services 
rendered by any private hospital in said city to persons, when required 
by said trustees, and those who shall ha\·e preference thereto shall be as 
follows: First-To worthy poor widows with children or other members 
of their family dependent on them for support: second. to worthy poor 
single women 11l'penrlent on their own exertions for support; third, to 
worthy poor men, with families or children dependent on them for sup
port; all of such persons to be residents of :\Iarietta township, \Vashing
ton county, Ohio, and shall he carer! for irrespectin of their religious 
beliefs. Each case, howe\·er, shall he passe1l upon hy said trustees and 
their decision shall be final. 

* * * * * * * * * * 
"Said trustees shall keep an account of all moneys receind and ex

pended and shall every two years file with the probate court of said county, 
an itemized statement of the same. 

"\Vhenever a free public hospital shall he established by the city of 
:\Iarietta, Ohio, as permitted by the laws of the state or a free public hos
pital is given to said city in the sum hereinbefore mentioned for either of 
said hospitals, then the trustees shall assign and convey to the city of 
::\Iarietta, for the hospital fund of said city for the use of said free public 
hospital, the property hereinbefore mentioned, and such property and the 
funds arising from the sale thereof, may then be used in any manner or 
way the city of ::\Iarietta may deem proper for the benefit of said free 
public hospital." 

Section 5332, G. C., provides : 

"The provisions of the next preceding section (providing for a collat
eral inheritance tax) shall not apply to property, or interests in property, 
transmitted to the state of Ohio under the intestate laws of the state, or 
embraced in a bequest, devise, transfer or conveyance to, or for the use 
uf the ~tate:: of Ohio, or to or for the use of a municipal corporation or 
other political subdivision thereof for exclusively public purposes, or 
public institutions of learning, or to or for the usc of an institutio11 in this 
state for purpose only uf public charity or otht'r exclusively public pur-
poses. * * *" 
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1 f the respective bequest or devise to the respective persons named in items 
!IS and 17 of the will of the said Sarah R \Varren, deceased, as above set forth, to 
be held in trust and to be used and expended by said persons for the purposes 
therein mentioned, is exempt from the collateral inheritance tax under provision 
of section 5332, G. C., as above quoted, it must be on the ground that said bequest 
or devise is one "to or for the use of an institution in this state for purpose only 
of public charity or other ~xclusively public purposes.'' Unless it can be said 
that said bequest or devise is to or for the use of an institution in this state for 
the purposes mentioned in the statute, the same is not exempt from the collateral 
inheritance tax provided for in section 5331, G. C., as amended in 103 0. L., 463. 

In the case of Humphreys v. Little Sisters, 29 0. S., 201, the court in its 
opinion said : 

"By the term institution is to be understood as an organization which 
is permanent in its nature, as contradistinguished from an undertaking 
which is transient and temporary." 
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In the ca:;e of Gerke v. Purcell, 25 0. S., 229, m the opinion of the court at 
page 214 appears the following definition: 

"The term 'institution' is sometimes used as descriptive of the establish
ment or place where the business or operation of a society or association 
is carried on; at other times it is used to designate the organized society." 

The Century dictionary defines the term "institution" as "an establishment for 
the promotion of some object; an organized society or body of persons, usually 
with a fixed place of assemblage and operation, devoted to a special pursuit or 
purpose." 

In the case of in re Brown, 15 0. D., 168, the court held that the purpose of 
the exception in the collateral inheritance tax law contained in the words "or to 
or for the use of any institution in said state for the purposes of purely public 
charity or for other exclusively public purposes," is to exempt from taxation 
charitable bequests and devises when made to permanent organizations in the state, 
corporate or otherwise, capable of holding property, and also to exempt charitable 
bequests or devises when the property so devised or bequeathed is actually located 
in this state and used here permanently for the charitable. purposes for which it 
IS given. 

Section 9624 of the statutes of Illinois provides that: 

''vVhen the beneficial interest of any property or income therefrom 
shall pass to or for the use of any * ~, * benevolent or charitable 
purpose the same shall not be subject to the inheritance tax." 

In the case of in re Graves, 242 Ill., 23, the court held that under the above 
provision of the statute a certain gift to public authorities for the erection of a 
drinking fountain or drinking basin for horses, and in connection therewith a 
bronze statue of a certain horse together with a record of his performances, was 
exempt from the inheritance tax as a charitable gift. It must be observed, how
ever, that under the provision of said statute it is only necessary that the beneficial 
interests in any property or the income therefrom shall pass to or for the use of 
any benevolent or charitable purpose, and the right to exemption is not necessarily 
limited to the transfer of such beneficial interests to or for the use of an insti
tution as above defined organized and established for benevolent or charitable 
purposes. 

The statute of l\Iassachusetts relating to the collateral inheritance tax exempts 
from the tax bequests or devises to "charitable institutions the property of which 
is exempt from taxation." In the case of Hooper v. Shaw, 176 :\lass., 190, the court 
held that a legacy left to the X ew England Trust Company of Boston, "the 
interest of which they will pay to needy aged men and women who had been in 
better circumstances in early life but had become in want when in old age" is not 
''to or for a charitable institution" within the meaning of the collateral inheritance 
tax law. The court in its opinion said: 

"Gi,·ing the broadest latitude to the word 'institution,' and assuming 
that there is an exemption if a charitable institution of the kind described 
is either trustee or cestui que trust, we cannot read the words as meaning 
to embrace all charitable gifts. Very likely the institution need not be 
incorporated, but it is contemplated as an owner of property, not as prop
erty." 

In the case of Knight v. Stevens, 66 X. Y., App. Div., 267, the court held 
that a bequest to trustees in trust to found, erect and maintain "a home for those 



.\ TTORXEY -OEXER.\L. 469 

who by m!Siorttme ha\·e become incapable of providing for themseh·es and those 
who have slender means of support," is subject to the transfer tax as the statute 
pro\·iciing that the property of a "cnrporation or association" organized exclusively 
for charitable or benevolent purposes shall be exempt from taxation, and the 
statute imposing a transfer tax upon property passing "to persons or corporations 
not exempt by law from taxation" do not include a gift for charitable purposes 
made to trustees. 

In view of the foregoing definition' of the term "institution" and the authori
ties cited, I am compelled to conclude that the bequest provided for in item 15 of 
the will of the said Sarah R. \Varren, deceased, as well as the devise and bequest 
provided for in section 17 of said will, is not one to or for the use of an insti
tution in this state within the meaning of the abo\·e provision of section 5332, G. 
C., and I am of the opinion therefore that said devise ancl bequests are not exempt 
from the collateral inheritance tax. 

Respect£ ully, 
Enw ARD C. TuRNER, 

A ttonzey-Ge11 era I. 

1374. 

BOARD OF EDUCATIOX-HO\V XOTES :\lAY BE EXECUTED TO COX
STITUTE A LEGAL OBLIGATIO:\' AG"-\IXST SCHOOL FU~DS OF 
DISTRICT. 

H'hcre the board of education of a school district, properly organi:::ed and in 
the exercise of the authority co11jerred upo11 it by the prodsio11s of sectio11s 4749 
a11d 5656, G. C., borroz,•s money 1111der the couditio11s prescribed in said section 
5656,G. C., a11d for the purpose me1ztio11ed in said section, a11d in consideration 
therefor issues its 11ote for the sum of mollCJ' so borrowed, the members of said 
board of educatio11 may sign the corporate 11ame of the board of education to 
said uotc or they may authori:::c o11c ur 111ure of /he officers of said board to sign 
said ua111e to said 11ole. 

CoLL·~wt·s, OHio, :\larch 14, 1916. 

Bureau of Insf'cctivll o11d Sllf'eiTisioll of Pu/Jlic ()!]ices. Columbus, Ohio. 
GE:\TLDn:x: -In your letter under date of February 25th you request my 

<•pinion upon the following questions: 

"In auditing a village ~chool district it was iound that a note had 
been given by th" hoard of education of said district for loan under 
section 5656, General Code, said note being signed as follows: 'The board 
of education of the village school district of the village of Eastview, 
Ohio, by Flora :\!. Kinner, president; F. \\·. Blasdell, vice-president; S. 
H. Sisley, secretary; L. ]. Clozie, and Bes,;ie Collins Xewton,' said indi
dcluals C< .mprising the boa rei of education of 'aid village school district. 
"Qucstio11s :-

"In your opinion would said note, executed in that form, be a legal 
obligation against the school funds of said district? 

"If held to be illegal, what, in your opinion, would he the proper 
method of attaching the signature of the bnard of education to such 
instrument?" 
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Cndcr proYision of section 4749, G. C., the board of education oi a schoo; 
district, when properly organized, is a hody politic and corporate, and as such is 
capable of suing and being sued and of contracting and heing contracted with. 

Under provision of section 5656. G. C., said board of education may, under 
the conditions therein pre:;crihed and for the purpose therein mentioned, borw"· 
money. 

Assuming therefore that the hoard of education of the village school tlistri.;:t 
referred to in your inquiry was properly organized and that, in the exercise of 
the authority Yested in it by the prm·isions of said sections 4749 and 5656 of the 
General Code, said board of education issued the note, mentioned in your inquiry, 
under the conditions prescribed in said section 5656, G. C., and for the purpose 
mentioned in said section, I am of the opinion in answer to your questions that 
said note, ext>cutccl in the manner set forth in your inquiry, is a Yalid and binding 
obligation against the school funds of said district. 

The members of said board of education, at a legal meeting of the board and 
by a resolution duly passed, might haYe authorized one or more of its officer~ 

to sign the name of the board of education to said note and said instrument so 
signed by said officer or officers duly authorized thereunto would have evidenced 
a binding obligation on the school funds of said school district. Said members 
having chosen to sign the corporate name of the board of education to said note 
rather than to authorize one or more of its officers to ~ign said instrument, there 
can be no question as to its Yalidity. 

1375. 

Respect£ ully, 
Enw ARD C. TuRNER, 

Attoruey-General. 

TOW::\SHIP TRUSTEES-BOXDS ISSUED PRIOR TO SEPTDIBER 6, 1915, 
UNDER SECTION 7004, G. C., XOW REPEALED-TRUSTEES NOW 
·wiTHOUT AUTHORITY TO ISSUE ADDITIONAL BONDS UNDER 
SAID SECTIOX :\0 FURTHER ACTIO X HA VIXG BEEN TAKEX I~ 
THE PREl\IISES BY THE TRUSEES. 

Where prior to September 6, 1915, towns/zip trustees had issued bo1zds under 
section 7004, G. C., repealed b·y the Cass higlnmy law, but lzad takm 110 action 

· looking toward a fw·tlzcr and additional issue of bonds thereunder, the trustees are 
llOW without authority to issue additioual bo11ds wzder said section. 

C'nLT'\!Bt'S, Onro, :\larch 15, 1916. 

Ho:-<. RrsSELL ~L KxEPPER, Prosecutiug Attorlli!J', Tiffm, Ohio. 
DEAR SIR :-l:nder date of February 8, 1916, you reque;;ted my opimon with 

reference to the sale of bonds under the General Code, sections 6976 to 7019, 
where the proceedings were begun prior to September 6, 1915. You stated that 
it was to be assumed that all proceedings were regular and that the plats and 
maps were regularly filed anrl the system properly begun and the funds raised 
from the present sale would go toward finishing ~aid improvement plan. The 
vote was taken April 20, 1915, and only $10,000 worth of bonds were sold. 

Under date of February 22, 1916, in response to my request for additional 
information, you wrote me that the plats and maps provided for under the scheme 
of improvement in question, and which designated the principal roads of the 
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township, were properly filed. From the roads so designated and certified to the 
trustees, the trustees selected some live miles to he improved the first year and 
issued $10,()(X) worth of bonds for the imprm·ement of the roads so selected. The 
remainder of the roads certiiied in the maps and plats remain unimproved and 
~-ou request my opinion as to the right of the trustees to continue to sell bonds 
under the repealed sections. You express the view that such right does not exist, 
and in view of the nature of the scheme of road improvement provided for by 
sections 6976 to i019 inclusive, of the General Code, now repealed, I concur in the 
opinion expressed by you. 

Section 6976, G. C., provided that the trustees of a township, on petition of 
one hundred or more tax payers, should submit the question of road improvement 
to the qualified electors of the township. Under section 6977, G. C., the electors 
voted on the proposition of road improvement by general taxation, and did not 
vote upon a bond issue. Under sections 6981 and 6982, G. C., the trustees, in the 
event of a favorahle vote, were required to assess taxes for road improvement 
purposes and appoint three freeholders as commissioners, and under section 6985, 
G. C., it was the duty of the commissioners so appointed to designate and determine 
the established roads and streets in the township which, in their opinion, should 
be improved. The commissioners were required to call to their assistance a com
petent engineer, and it was the duty of this engineer to make a correct map of 
the township, showing the established roads and streets therein, which had been 
designated by the commissioners for improvement, and also profiles of such roads 
and streets. Under section 6987, G. C., the township trustees, after the report of 
the commissioners and the map and profiles have been filed with the township 
clerk, were required to determine which roads should be first improved, of those 
designated by the commissioners. Section 7004, G. C., provided that for the 
purpose of providing the money necessary to meet the expenses of improving such 
roads and streets, the trustees of a township, if advisable in their opinion, might 
issue the bonds of the township. 

If. prior to September 6, 1915, all of the preliminary steps had been taken and 
the township trustees had adopted a resolution providing for a further additional 
bond issue, then in conformit} with opinions Xos. 978 and 112~ of this department, 
relating to the effect of the saving provisions of the Cass highway law on pro
ceedings under old sections 7033 to i052 inclusive, and for the reasons expressed 
in such opinions, it would he my view that such bonds provided for by the reso
lution of the township trustees might be issue<! after September 6, 1915, and the 
proceeds used in accordance with the provisions of the old sections 6976 to 7019 
inclusive, of the General Code. 

L'nJer the facts submitted by you, the trustees did not, however, prior to 
September 6, 1915, take any action looking toward a further and additional bond 
issue and a bond issue was never authorized by a vote of the people, the sub
mission of the question of a bond issue to the voters not being authorized by the 
scheme of road improvement in question. I am unable to see, therefore, how the 
saving provision of section 303 of the Cass highway law, to the effect that the 
provisions of that act shall not affect or impair any act done or right acquired 
under or in pursuance of any resolution adopted by the trustees of any township, 
prior to the time of the taking effect of the Cass highway law, can have any 
operation under the state of facts disclosed hy your inquiry, and it is my opinion, 
in answer to your specific question, that the trustees of the township to which 
you refer are without authority to continue to sell bonds under sections 6976 to 
;019, inclusive. of the General Code, now repealed. 

Respectfully, 
EDWARD C. TURNER, 

A ttornt:;.•-General. 
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1376. 

TRAXSCRIPT OF BOXD ISSUE. VILL\GE OF E:\ST VIE\\', OHIO, 
APPROVED. 

CoLL\IOcs, OHIO, ~[arch 15, 19Hi. 

ludustrial Commissiou of 0/zio, Columbus. 0/zio. 
GENTLE:\! EX:-

"RE :-Village of East View bonds to pay the village's portion of the 
cost and expense of improving Kinsman road by constructing storm and 
sanitary 'ewers therein to the amount of $7,520.00, being one bond of 
$20.00 and 14 of $500.00 each." 

I have examined the transcript of the proceedings of the village council and 
other officers of the village of East View relative to the issuance of the above 
bonds, also the bond form attached thereto, and I find the same regular and in 
conformity with the provisions of the General Code of Ohio. 

I am therefore of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and delivered, will constitute valid and 
binding obligations of said village of East View. 

Respectfully, 
EDWARD C. TURNER, 

A ttonze:y-General. 

1377. 

APPROVAL, TRAXSCRIPT OF BO.i\D ISSUE, VILL\GE OF EAST -VIEW, 
OHIO. 

CoL t::~rncs, Omo, ~I arch 15, 1916. 

Industrial Commissiou of Olzio, Columbus, Olzio. 
GENTLE::IIEN :-

"Re :-Village of East View bonds in anticipation of the collection of 
special assessments for the improvement of Olive avenue from the north 
line of Kinsman road to a point -seven hundred feet northerly therefrom, 
by constructing a six-inch water main therein, amounting to $1,273.00, being 
one bond of $273.00 and two bonds of $500.00 each." 

I have examined the transcript of the proceedings of the village council and 
other officers of the village of East View relative to the issuance of the above 
bonds, also the bond form attached thereto, and I find the same regular and in 
conformity with the provisions of the General Code of Ohio. 

I am, therefore, of the opinion the said bonds drawn in accordance with the 
form submitted, when properly executed and delivered, will constitute valid and 
binding obligations of said village of East View. 

Respectfully, 
EDWARD c. Tt:RNER, 

A ttonzey-General. 
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1378 . 

. \PPROY.\L, TR.\:'\SCRIPT OF BO:\D ISSCE. YILLAGE OF EAST YIE\\', 
OHIO. 

CoLt::IIHcs, OHio, :.\larch 15, 1916. 

l11dustria/ Co111111issio11 oj Ohio, Colu111lnts, Ohio. 
CE:\TLD! EX :--

"J{E :-Village .,f East View bonds in anticipation of the collection 
of special assessments for the improvement of ,\!myra avenue, from the 
north line of Kinsman road to a point 760 feet northerly therefrom, by 
g-rading, draining and constructing sidewalks therein, amounting to $2,061, 
heing one hond of $60.00, ancl four honds of $500.00 each." 

I ha\'C examined the transcript of the proceedings of the village council and 
other officers of the village of East Yiew relatin to the issuance of the above 
hands, also the bond form attached thereto, and I lind the same regular and in 
conformity with the provisions of the General Code of Ohio. 

I am, therefore, of the opinion that said bonds drawn in accordance with the 
form submitted, when properly executed and deliwred, will constitute valid and 
binding obligations of said village of East View. 

1379 . 

l{espectf ully, 
EDWARD c. Tt:RNER, 

Attonzey-General. 

. \PPIW\-.\L. TI,.\1\SCRIPT OF BOND ISSUE, VILLAGE OF EAST VIEW, 
OHIO. 

Cou•:-.rnt·s, OHIO, :.\larch 15, 1916. 

l11dustria/ Co111111ission oj 0/zio, Colull!bus, Ohio. 
Gt:N'TLEMEN :-

"RE :-Village of East View hands issued iu anticipation of the collec
tion of special assessments for the improvement of Kinsman road from the 
west line of said village to the center line of East View avenue, hy con
structing ~torm and sanitary sewers therein to the amount of $20.760.00, 
heing one hond of $260.00 and forty-one bonds of $500.00 each." 

I haYe examined the transcript of the proceedings of the village council and 
other officers of the village of East View relative to the issuance of the abo\'C bonds, 
also the hond form attached thereto, and I find the same regular and in conformity 
with the pro\'isions of the General Code of Ohio. 

I am, therefore, of the opinion that said bonds drawn in accordam·e with the 
form submitted, when properly executed and delivered, will constitute valid and 
binding obligations of said village of East \'iew. 

Respectfully, 
EDWARD c. Tt:RNER, 

.1 ttorney-Geueral. 
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1380. 

STATE HIGHWAY CO:.\UfiSSIO:\ER-..\IAY uSE BOTH 1:\TERCOCNTY 
AXD .\lAD~ :.\IAR@ET ROAD FCNDS IX CO-OPElL\TIO:\ WITH 
COUNTY C0.:-.1..\IISSIOXERS \VHEX HIGH\VAY HAS BEEX DESIG
XATED AS AX INTERCOuNTY HIGHWAY .-'1.:\D ..\TAIX \IAHKET 
ROAD. 

~Vhere a highway which it is ,l>roposed to improu is' both a1z iuterrozwtJ' lziglz
u•ay and a main market road, the state highway commissioner may use both inter
county highway junds and main market road funds in improving a sectiou of sach 
lzighwwy iu co-operation ~cith rUIIIlt)' commissioners. 

CoLCMBcs, OHIO, ).larch 15, 1916. 

HoN. CLINTO:< CowEN, State Highway Commissioner, Columbus, Ohiu. 
DEAR SIR :-I have your communication of .\larch 2, 1916; transmitting to me 

for examinatioe final resolutions relating to the improvement of the narnesvillc
Hendrysburg road, I. C. H. No. 101, petition J\' o. 1196, in Belmont county. 

As appears by your certificate upon said resolution, the intercounty highway in 
question has been designated as a main market road. It further appears from the 
certificates of the chief clerk of your department that of the $30,100.00 required for 
the state's half of the cost of this improvement, it is proposed to pay $10,900.00 
from the main market road fund and $19,200.00 from the intercounty highway fund. 
Section 226 of the Cass highway law, section 1231, G. C., contains .the following 
provision: 

"County conumsswners, township trustees and village councils shall 
have the same power and authority to co-operate in the construction, im
provement, maintenance and repair of main market roads as is granted to 
them by this act in the construction, improvement, maintenance and repair 
of intercounty highways; and in case the commissioners of any county, the 
trustees of any township and the council of any village, or any of such au
thorities, determines to co-operate in the construction, improvement, main-

. tenance or repair of any main market road, the procedure shall be the same 
as in the case of co-operation by such authorities in the construction, im
provement, maintenance and repair of intercounty highways, as provided 
in this act." 

In view of the above quoted provision and of the fact above 'noted that the 
road which it is proposed to improve is both an intercounty highway and a main 
market road, I sec no objection to the use of intercounty highway and main mar
ket road funds in constructing a single improvement in the manner contemplated by 
you. An identical result could be obtained by dividing the portion of road which 
it is proposed to improve into two sections and proceeding separately ancl Jetting a 
separate contract as to each section. I am unable to see how any advantage could 
be gained by such division or how any evil can result from the contemplated ar
rangement, and incline to the view that the same is authorized in the present state 
of the law. 

I am, therefore, returning the final resolution in question with my approval 
endorsed thereon. 

Respectfully, 
EDWARD c. Tt:R:-iER, 

A I tom ey-Gerze ra I. 
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1381. 

ROADS .-\:\"D HIGHWAYS-TO\n,"SHII' 1-llGH\\'AY Sl:PERIXTEXDE~T 
-DUTY OF DRAGGIKG ALL GRAVELED Al\D UXE\lPROVED 
ROADS RESTS PRn!ARIL Y \riTH SUCH TO\V~SHIP OFFICIAL .. 

The duties of to;v11ship officials ,,·ith ref ere nee to th,· draggi11g of roads twdcr 
chaPter 1' of the Cass high<,·ay fmc•. extend tu all graveled and unimpro-;/cd roads, 
whether the sallie be toxcnship roads, (Ollllfy 1·oad,· or slate roads. 

CuLL ~tilt·~. OHIO, :\larch 15, 1916. 

Ho::-;. ]. \\·. \\'.\TT~, Proscwtill!f .Jttornc.\', Ilillsboro, 0/zio. 
DE.\R SIR :-I have your C!JmnHmication uf FPhruary I 7. 19lo, 111 which you 

•uhmit the following inquiry: 

"Are the township trustees required under section 3375, G. C., to drag
county and state roads as defined by section 7464, G. C., provided they are 
graveled roads, and are the county commis>ioncrs and the state highway de
partment required to drag any roads? 

"Section 85 of the Cass road law (G. C., 6906), empowers the county 
commissioners to reconstruct or repair any existing road or part thereof 
hy grading, paving, draining, dragging, etc., but I find no provision in said 
law hy which the county commissioners are n·Quirecl to carry out any par
ticular system of road dragging." 

You observe that the question of whether township trustees are required, 
under section 3375, G. C., to drag county and state roads, as defined by section 
7464, G. C., provided they are graveled roads, seems to have been answered in the 
affirmative hy opinion :\ o. 847 of this department, rendered to the Bureau of 
Inspection and Superdsion of Public Offices, on Septemlwr 21, 1915, in which 
opinion the following languag.: was usc<!. 

"By section 3375. G. C., et seq., the township highway superintendent is 
given certain duties in reference to dragging the graveled and unimproved 
public roads of his district and these duties extend to all the graveled and 
unimproved pnhlic roads of the district withont reference to their class." 

Y uu ~tate that certain township trustees of your county are interested in 
this question, and that you haH advised them that township trustees are required 
to drag all gra\·eled public roads c,·en though the same might be county or state 
roads, your adYice being gi,·cn in accordance with your understanding of opinion 
.:-.To. 847, referred to above, but that the trustees desire you to submit the matter 
to this department for a more specitic answer. 

You are entirely correct in your understanding of the opinion referred to by 
you, it being intended to hold therein that the duties of the township highway 
superintendent and other township officials, with reference to the dragging of the 
graveled and unimproved public roads, extended to all roads of the township or 
district, as the case might be, without regard to whether such roads were township, 
state or county roads. As a matter of fact, the duty of township authorities 
in reference to dragging state roads is very limited at the present time, inasmuch 
as there cannot be an unimproved state road under the present classification, and 
in view of the further fact that of over a thousand miles of state roads, only about 
twenty miles have been improwd by the usc of gra\·el. I advise you, in answer 
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to your specific question, that it is the duty of the township highway superintendent, 
under section 3375, G. C., to diYide all the graveled and unimproved public roads 
of the township into road dragging districts, which must include all mail route~ 

and main traveled roads within the township which are graveled or unimproved. 
and that in exercising this duty the township highway superintendent should take 
into consideration all graveled and unimproved public roads, whether they be 
county roads, township roads or state roads, and must include in the road dragging 
districts all mail routes and main traveled roads which are graveled or unimproved, 
without reference to whether such roads be state roads, county roads, or township 
roads. County commissioners are undoubtedly autlwri:::ed to drag certain roads, 
and the same may also be said of the state highway commissioner, but the duty 
of dragging all graveled and unimproved roads rests primarily on the township 
authorities, and this duty is not limited to roads of any particular class hut extends 
to all graveled and unimproved roads. 

1382. 

Hespectfully, 
EDWARD c. Tt:RXER, 

AtiOI'Ile:y;-Ge1!eral. 

ROADS AXD HIGH\YAYS-TO\VXSHIP TRUSTEES ARE AUTHORIZED 
TO PURCHASE IROX PIPE, ETC., FOR CULVERT WORK IN HEPAIR 
OF TO\VXSHIP HOADS. 

Tow11sllip trustees are autlzori:::ed to purchase iron pipe or other materials suit
able .for culvert z,·ork, and to use the same i11 their repair zwrk on tmt•1zship roads, 
carried forZl'ard through the tow11ship highwa:y superilzte11dent. 

CoLnnws, OHio, :\larch 15, 1916. 

Hox. T. :\I. PoTTER, Prosecuting Attonzry, Sew Lexillgtoll, Ohio. 
DEAR Sm :-I acknowledge receipt of your communication of February IR. 

1916, in which you state that the trustees of the various townships of your county 
are in doubt as to their right to construct culverts in the repair of roads, the usual 
character of culverts that they have been using being iron pipe running in diameter 
from 8 to 36 inches. You state that all of the townships have 59-called bridge 
funds, produced by a levy under section 7562, G. C., repealed by the Cass highway 
law. You call attention to section 3370, G. C., which provides, among other things, 
that the township highway superintendent, under the direction of the township 
trustees, shall have control of the roads of his district and keep them in good 
repair. You also call attention to section 6956-1, G. C., which provides, among 
other things, that the board of county commissioners shall provide, annually, a 
fund for the repair and maintenance of bridges and county highways. The question 
upon which you desire my opinion is as to whether township trustees, in the 
general repair of the roads, are authorized and empowered, as part of that repair, 
to place in such roads underground drains consisting of a pipe of the character 
referred to by )·ou, and pay for the same out of the road fund of the township. 

This department has, in effect, covered the matter submitted by you in a 
number of opinions preYiously rendered. In opinion X o. 847, rendered to the 
Bureau of Inspection and Supervision of Public Offices, on September 21, 1915, it 
was pointed out that the duty of the township highway superintendent to keep the 
roads of his district in good repair is limited to township roads a~ ~lefined in 
section 241 of the Cass highway law, section 7464, G. C. It was held in opinion· 
Xo. 1063, rendered to Hon. Hugh F. Xeuhart. prosecuting attorney of Xoble coun-
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ty, on December 3, 1915, that balances in the township bridge fund not needed for 
bridges on account of a transfer of authority from the trustees to the commis
sioners, might properly be transferred in the manner provided by section 2296, 
et seq., of the General Code. It was pointed out in this opinion that the Cass 
highway law had changed the jurisdiction of the township trustees in relation to 
bridges and culverts, and that no separate levy by the trustees for bridge purposes 
is now provided by law. It was further observed that at least a part of the duties 
of the township trustees, as to bridges and culverts, formerly conferred upon them, 
are taken away from the trustees and lodged with the county commissioners. 

In opinion No. 1279, rendered to Hon. E. E. Lindsay, prosecuting attorney of 
Tuscarawas county, on February 16, 1916, the exact nature of the duties of town
ship trustees with re>pect to bridges and culverts, under tht> Ca's Highway Law, 
was defined and it was held, among other things, that while both the county com
missioners and the township trustees are authori::cd to repair or maintain all 
bridges and culverts on a township road, yet the duty of such repair or mainte
nance re~ts primarily on the trustees. 

In view of the foregoing and with the preliminary obsen-ations that the duty 
of the township in respect to the repair and maintenance of roads, bridges and 
culverts extends only to township roads and to the bridges and .culverts situated 
therwn, I advise you that township trustees are authorized to purchase iron, pipe 
or other materials suitable for culvert work, and to use the same in their repair 
work on township roads, carried forward through the township highway superin
tendent. If there remains any balance in the so-called bridge fund created by levy 
under section 7562, G. C., now repealed, payment for such culvert pipe should be 
made from such fund. If, however, there is no balance in such fund, payment 
may properly he made from t,he road fund of the township. 

1383. 

Respectfully, 
Eow ARD C.- TuRNER, 

Attorney-General. 

APPOVAL, THA:\'SCRIPT OF BO~D ISSUE FOR HURAL l'\0. 1 SCHOOL 
DISTRICT OF XEWPORT TO\VXSHTP, \VASHINGTOX COUXTY 
OHIO. 

CoLe~tnt·s, Omo, :.larch 16, 191o. 

l11dustrial Commissio11 of Ohio, Columbus, Ohio. 
GE~TLEMEN :-

"RE :-Bonds of rural l'\ o. 1 school district in Xewport township. 
\Vashington county, Ohio, in the sum of $15,000.00, being thirty bonds of 
$500.00 each, bearing interest at five per cent. per annum, payable semi
annually." 

I have examined the transcript of the proceedings of the board of education 
and other officers of rural Xo. 1 school district of Newport township, \Vashington 
county, Ohio, relative to the issuance of the above bonds, also the bond form 
attached thereto, and I find the same regular and in conformity with the provisions 
of the General Code. 
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I am, therefore, of the opinion that said bonds prepared in accordance with 
the form submitted, when properly executed and delin:red, will wnstitute valid 
and binding obligations of 'aid rural school di,trict. 

Respectfully, 
En\Y.\RD C Tt'RXER, 

.1 ftonzcy-GeHcral. 

1384. 

DISAPPJWV.\L, TRAXSCRIPT OF BOXD ISSCE, VILLAGE OF JEFFER
SOX, ).IADISOX COUXTY, OHIO-ASSESS:\IENT BOXDS ISSUED BY 
VILLAGE TO PAY COST OF PAVIXG BET\VEEX RAILS OF AN 
IXTERURBAX RAILROAD. 

l11dustrial commission advised 11ot to accept tlze bo11ds of tlze village of Jeffer
son, "lfadiso11 coulliJ', Ohio, in the auzou11t of $14,600.00, because said bonds were 
issued hz uHticipatioiZ of tlze collection of special assessments to be collected from 
The Columbus, Lo11don a11d Sprilzgfield Railu:a}' Compa11y to Pay the cost of im
Pro'l:ing that portioll of Jlahz street in said village which tlze rail"·ay compaay, 
under its frallc~zise, is required to paz•e at its ow11 c;;f>ellsc. 

CoLL':IIlll'S, OHIO, :\larch 16, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GEXTLEMEX :-

"RE :-Bonds of the village of J cfferson, ::\!adison county, Ohio, in the 
amount of $14,600.00, issued in anticipation of the collection of special 
assessments for the improvement of :\lain street in said village." 

I have examined the transcript of the pruccc<lings of the council and other 
officers of the village of J effcrson relative to the above bond issue, and 1 lind that 
said bonds are issued in anticipation of the collection of spt·cial assessments to 
pay the cost and expense of so much of the improvement nf said street as is 
properly chargeable to The Columbus, London and Springfield Railway Company. 
The tracks of this company are laid in the street so improved, and under its 
franchise the company is required to construct a pavement between its rails and 
for two feet on each side thereof. 

It is established in Ohio that if a railway company fails to comply with the 
provisions of its franchise in respect to paving its right-of-way, the municipality 
may itself construct the improvements and collect the cost from the company by 
suit. I am, however, unable to find any provision of the General Code authorizing 
the municipality, by agreement or otherwise, to pay this cost and then reimburse 
the municipal treasury by an assessment against the railway payable in ten annual 
installments, or to issue municipal bonds in anticipation of the collection of such 
special assessments. The practical result of this proceeding is that the municipality 
loans its credit to the railway company. 

In reply to a letter which I wrote to F. G. Brown, clerk of the village of 
Jefferson, on ~larch 1, 1916, calling his attention to this lack of authority on the 
part of the village council, I have received a letter from E. \\'. Johnson, solicitor 
of the dllage of Jefferson, which is as follows: 

"In re village of Jefferson $14,600.00 bond i!;sue, issued for the pur
pose of paying the Ohio Electric Railway Company's portion of the :\fain 
street paving. 
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"Upon receipt of your letter to Forest G. Brown, clerk of the village 
of Jefferson, concerning this bond issue, I advised him to mail the same 
to the attorneys for the Andrews Asphalt Paving Company, of Hamilton, 
Ohio, as these people had already agreed with the village of Jefferson to 
accept these bonds in payment for the work which they have already com
pleted, provided the same were not taken when offered to the industrial 
commission, or taken by bidders when advertised and sold. 

"The proceedings of West Jefferson as you noted by the transcript of 
proceedings contemplated a cash settlement by the railway company, and 
the bond issue arranged for was made at their request and with the consent 
of the contractor. 

"Although I feel that this bond issue comes within the provisions for 
special assessments, and that the assessments will be paid the same as by 
other property benefited and assessed as abutting property, nevertheless at 
the time aforementioned arrangement was made, I raised the same point 
as solicitor for the village, that has been raised by you, and it was because 
of that status of affairs that caused ~fr. Andrews to agree to take the 
bonds. 

"For these reasons I do not care to make a different ruling on the 
proposition, and I will ask that you have the industrial commission accept 
or reject the bonds at once, so that the village can take final action to 
dispose of them." 

479 

In view of the statements contained in this Jetter, and in view of the lack of 
authority upon the part of the municipal officers to issue the bonds under consid
eration, I am unable to approve the same, ancl advise you that they should be 
rejected by your commission. 

1385. 

Respectfully, 
EDWARD c. TURNER, 

Attomey-Getreral. 

KENT STATE NORMAL SCHOOlr-EIGHT-HOUR LAW IS APPLICABLE 
TO JANITORS AT SAID IXSTITUTIO::\'. 

The provisious of sections 17-1 and 17-2, G. C., 103 0. L., 854, apply to 
janitors of state uormal schools. 

CoLntBcs, OHio, ~larch 16, 1916. 

HoN. JoHN E. l\IcGILVREY, President Kent State Normal College, Kent, Ohio. 

DEAR SIR :-1 have your letter of l\Iarch 10, 1916, setting forth a copy of an 

order received by you from the Industrial Commission of Ohio which directs you 
to not require or permit a janitor or other employe of your institution to work 
more than eight (8) hours in any calendar day or more than forty-eight ( 48) 
hours in any week. You desire to know whether such employments in your insti
tution are covered by sections 17-1 and 17-2 of the General Code, 103 0. L., 854. 

Replying to your inquiry I beg to say that this order made by the industrial 
commission is in harmony with an opinion to said commission from this depart
ment under date of September 15, 1915, in which certain employes of the Ohio 
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"Gniyersity including janitors were in question, and which opinion held that said 
employes, including janitors of said institution, were within thr operation nf said 
sections 17-1 and 17-2 of the General Code, aforesaid. 

In answer therefore to your inquiry I must advise that the pronswns of said 
sections aforesaid cover the employment of janitors ami other employes at your 
institution. 

The scope and effect of these sections were fully discussed in opinion Xo. 
814 under date of September 10, 1915, a copy of which is herewith encloser!. .\ 
further discussion therefore nf their provisions is unnecessary. 

Respectfully, 
EnW.\RD C. TcR:-<ER, 

A ttomc:y-Gc11cral. 

1386. 

COUNTY CO}.E\IISSIO~ERS-\\"llEI{E IT IS DESIRED TO BORROW 
:MONEY IX ANTICIPATION OF TAX LEVIES :.IADE UNDER SEC
TIONS 1222 A~D 6926, G. C., OXL Y :.IETHOD PROVIDED BY LAW 
IS BOXD ISSUE UXDER SECTIONS 1223 AND 6929, G. C. 

U'here it is desired to borrozc• llloncy in anticipation of tax le'l-'ies made rwder 
sections 1222 a11d 6926, G. C., the orr/:y met/rod provided by la·w is a bond issue 
under sections 1223 and 6929, G. C. 

CoLG)IBl"S, OHio, }.larch 16, 1916. 

HoN. RonERT C. P.\TTERSO:-<, Prosecuti11g Attonrey, Dayton, 0/rio. 
DE,\R Sm :-1 have your communication of :\larch 6, 1916, which reads as 

follows: 

"At the ::\0\·emher election, 1915, the electors of ::\Iontgomery county 
voted in favor of a one mill levy for two years for road imprO\·ements 
under chapters \'I and \'III of the Cass law. 

"The commissioners are about to proceed with these improvements, 
and desire to know if they can borrow money as well as issue bonds in 
anticipation of the collection of this tax. They are of opinion that they 
can save considerable interest money if permitted to borrow amounts 
needed as the work progresses. I am unable to fit)d any other provisions, 
except under General Code, 1223 and 6929, which authorizes only bond 
issues; hut, as the commissioners desire to borrow only such amounts as 
are needed from time to time, I write asking if you know of any pro
ceeding by which this can he done. I ask the favor of an early answer. 

"If you decide that a bond issue is necessary, I enclose for your inspec
tion a form of resolution for that purpose, calling attention particularly 
to the provision as to a levy to meet any deficiency in the collection of the 
tax, and ask if the form meets with your approval." 

As I understand your inquiry, you desire to know whether there is any method 
other than the issuance of hands under sections 1223 and 6929, G. C., by which 
county commissioners can borrow money in anticipation of levies made under sec
tions 1222 and 6926, G. C. Sections 1223 and 6929, G. C.., provide only for the 
issuanc·e of honds, and it is my opinion that the method of anticipating tax levies 
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provided for by the sections in question is exclusive and that county commissioners 
are without authority to borrow money in anticipation of levies made under 
sections 1222 and 6926, G. C., in any manner other than by the issuance and sale 
of bonds. I am unable to see where any ach·antage could accrue from any other 
method of borrowing money. Vnder section 5660, G. C., the county commissioners 
cannot enter into a contract invoh·ing the expenditure of money unless the auditor 
first certifies that the money requirecl for the payment of the obligation is in the 
treasury to the credit of the fund from which it is to he drawn or has been 
levied and placecl on the cluplicate and is in process of collection and not appro
priated for any other purpose. Enn if it were permissible for the commissioners 
to issue ,hart time notes, such notes would have to be issued before road con
tracts could be entered into, and in view of the fact that the obligation, whatever 
its nature, is to be met from the taxes levied for the year 1916, the maturity of 
notes could not be earlier than that of the bonds which your county commissioners 
propose to issue. 

The form of bond resolution submitted by you is as follows: 

"RESOLUTION. 
"\Vhereas, at a general election held in :\!ontgomery county, Ohio, on 

the 2nd day of Xovemher, 1915, the question of levying taxes for two years 
at a rate of one mill on each dollar of the taxable property of said county 
in excess of the maximum rate authorized hy sections 5649-2 and 5649-3 of 
the General Cocle of Ohio. for the purpose of improving, reconstructing 
or repairing certain roads under the provisions of chapters VI and VIII 
of the act of :\lay 17, 1915 (106 0. L., 574), was submitted to a vote of 
the electors of said county; and a majority of said electors voting at such 
election voted in favor thereof; 

"And \\'hereas, said tax has been certified and levied for collection upon 
the duplicate of said county for each of the years 1916 and 1917; Now, 
therefore 

"Be it Resolvecl by the hoard of county commissioners of Montgomery 
(;uuuty, Ohio, for the purpose ot imprm·ing, reconstructing or repairing 
the following roads, or parts thereof, to wit: 

(Xaming roads) 
"and in anticipation of the collection of the tax above mentioned, deem 
it necessary to sell the honcls of saicl county, as hereinafter set forth. 

"Resoh·ed further, That the bonds of said county he issued for the 
aforesaid purpose in the sum of $----------· each of said bonds to be in 
the denomination of $----------• numbered consecutively from one to 
-------------------------------all made payable on the 1st day of Sep
tember, 1917, and hearing interest at the rate of five per cent. per annum, 
payable semi-annually. the first installment of interest to he payable March 
1, 1917, evidenced by coupons attached thereto; said bonds to be dated 
------------ (day of sale) -------- and payable at the county treasury of 
said county. Said bonds shall express upon their face the purpose for 
which they are issued. and that they are issued in pursuance of this 
resolution and sections 1223 ancl 0929, of the General Code of Ohio. 

"Resolved further, That there shall be levied and collected by taxation 
on all taxable property on the tax duplicate of Montgomery county, Ohio, 
for the year 1916, an amount sufficient to pay the interest on said bonds, 
and to provide a sinking funcl for the payment of said bonds at maturity, 
provided that the amount of such levy shall be such as to provide for 
and make up any deficiency in the revenues of said county available for 

16-A. G. 
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the payment of such interest and the creation of such sinking fund from 
the collection of the one mill levy above mentioned ; and the proper taxing 
authorities shall complete the amount of such general tax levy and certify 
the same for collection as other taxes are certified and collected. 

"Resolved further, That said bonds shall be first offered to the Indus
trial Commission of Ohio, as provided in section 1465-58 of the General 
Code of Ohio, and such of said bonds that are not taken by said com
mission shall be advertised and sold in the manner provided by law." 

I assume from the form of the bond resolution submitted by you that it is 
proposed to issue bonds only for the purpose of paying the county's proportion 
of the cost and expense of the projected improwments. In so far as roads may 
be improved by the commissioners, the entire cost and expense may be paid by 
the county, but under the law relating to inter-county highway and main market 
road improvements, carried forward by the state highway department, and in 
which a county may co-operate, ten per cent. of the cost and expense of such 
improvements must be assessed against the owners of the abutting real estate. 
That portion of the bond resolution submitted by you which relates to tax levies, 
indicates, however, that you propose to pro~·ide by the bond issue in question only 
the county's portion of the cost and expense of the projected improvement, inas
much as all tax levies referred to in the bond resolution are to be made on all 
the taxable property of the county. \Vhat is said herein in reference to the form 
of resolution submitted by you will, therefore, be based upon the assumption 
that the proposed bond issue is designed to provide only the county's share of .any 
costs and expenses to be incurred. and in view of that fact I suggest that the 
third paragraph of the bond resolution, as submitted. should he so worded as to 
recite that it is necessary to sell the bonds of the county for the purpose of 
paying the county's portion of the cost of improving, reconstructing or repairing 
the described roads. 

It is apparent from an examination of the form of resolution submitted b)
you that it is at present proposed to anticipate only the levy made for the year 
1916, and I suggest that this fact should also be indicated in paragraph 3 of the 
resolution. vVith the two changes above mentioned, the paragraph in question 
might read as follows: 

Be it Resolved by the board of county con11msswners of :\lontgomery 
county, Ohio, that for the purpose of paying the county's portion of the 
cost and expense of improving, reconstructing or rcpairii1g the following 
roads or parts thereof, to wit: 

(Xaming roads) 
and in anticipation of the collection of the taxes above mentioned and 
levied for the year 1916, said county commissioners deem it necessary to 
sell the bonds of said county, as hereinafter set forth. 

It is my opinion that in all other respects the form of bond resolution 
submitted by you is in substantial compliance with the requirements of the statutes. 

Respectfully, 
Euw ARD C. TuRNER, 

Attomey-General. 
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!\DADS A!\D IIIGH\Y:\YS-APPLIC\TIOX FOR STATE AID WITHIN 
AXD \\'ITHOCT .\ VILLAGE-SUBSEQUE!\T PROCEDURE FOR E\1-
I'ROVEl\lENT OUTSIDE OF A VILLAGE. 

Where an application to tlze stale lzigll'l.<'a}' department for stafe aid relates to 
an:y portion of a lziylz<.,•a_\' witlzm a L'i/lagc, all steps subsequent to tlze application 
are to be taken in tlze same manner as tlzouglz the projected improvement were 
situated outside a ·;;il/age. 

CoLt:MBL'S, 0Hro, l\Iarch 16, 1916. 

HaN. GEORGE TnoRXBL'RG, Prosecuting Attorney, St. Clairsville, Ohio. 
DE.\R SIR :-On .:\larch 8, 1916, you addressed to me the following communi

cation: 

"The Xational road through Belmont county except the part lying 
within the municipality of .:\Iorristown, was improved under the state 
highway law in force prior to the passage of the Cass law. 

"Under section 128 of the Cass law the county commissioners may 
extend a road improvement into and through a municipality. 

"I desire your alh·ice as to the method of paying the proportion of 
the costs and expense of the improvement in the municipality, which the 
commissioners under an agreement with the council oblige themselves to 
pay. 

"We understand that you have already rendered an opinion on a simi
lar matter in another county, and if so, please send me your opinion." 

Under date of :\larch 13, 1916, in response to my request for additional infor
mation, you advised me as follows: 

".:\Iorristown is a small village containing about one and one-eighth miles 
of the Xational road, has a tax valuation of $88,000, a debt of approxi
mately $1,000, a tax rate of IS mills. The town as a corporation does not 
desire to pay any part of the cost of the improvement, but the abutting 
property owners are willing to pay ten per cent. 

"The county commissioners desire to know whether it will be lawful 
for them to asq·~~ 15 per cent. of the cost of this improvement upon all 
the taxable property of Cnion township which contains the village of 
.:\Iorristown. The county and state arc taking care of the other seventy
five per cent. of the cost of improvement." 

Your reference in your letter of .:\larch 8th, to section 128 of the Cass highway 
law, section 6949, G. C., led me to conclude that it was proposed that the county 
ccmmissioners should imprm·e that part of the X ational road lying within the 
village of .:\Iorristown without co-operation with the state highway department, 
inasmuch as section 6949, G. C., applies where the county commissioners are making 
an improvement and does not apply where the improvement is being made under 
the control and supervision of the state highway department. It appears, however, 
from your communication of :\larch 13th, that the state is to pay a portion of the 
cost and expen,.;e of the proposed improvement, and that the same is to be carried 
forward under the supervision of the >tate highway department. 

\\'here the improvement is heing made hy the state highway department upon 



OPINIONS 

the application and with the co-op~ration of the county commissioners, the authority 
for such a procedure is found in section 186 of the Cass highway law, section 
1193, G. C., which section provides in part as follows: 

"Each application for state aiel in the construction, improvement, main
tenance or repair of intercounty or main market roads, shall be accom
panied by a properly certified resolution of the county commissioners 
* * * stating that the public interest demands the improv~ment of the 
intercounty or main market roads therein descrihed, which may include any 
portion of a highway in the limits of any village, when the same is a con
tinuation of the proposed improvement, and the consent of the village has 
been first obtained." 

The ahove quoted pronston was fully discus~ed and the proper procedure 
thereunder was outlined in opinion Xo. 1317 of this department, rendered to 
Hon. Clinton Cowen, state highway commissioner, on :\larch 4, 1916, and I enclose 
a ~opy of that opinion for your consideration. 

In the opinion in question it was pointed out that the statute is silent as to 
the procedure suhsequent to the application, where the application relates to any 
portion of a highway within the limits of any village, and that therefore it mmt 
be concluded that all steps subsequent to the application are to he taken in the 
same manner as though the projected improvement were situated outside a village. 
The normal and ordinary division of the cost and expens~ of improvements 
carried forward under the supervision of the state highway department is provided 
for by sections 206 and 207 of the Cass highway law, being sections 1213 and 1214, 
G. C. These sections provide for the apportioning to the township or townships 
in which the improvement is located of t! £teen per cent. of the cost and expense 
of such improvement, except the cost and expense of bridges and culverts. 

I therefore advise you, in answer to your specific inquiry, that fifteen per 
cent. of the cost of the projected improvement through the village of :\lorristown 
may lawfully be apportioned to Union township, in which the village of :\!orris
town is situated. The tax levy resorted to for the purpose of producing the 
township's share of the cost and expense of the improvement, or the tax levy 
made for the redemption of bonds issue<! to meet the township's portion of the 
cost and expense, is, of course, to be made on all the taxable property of Union 
township, both within and without the Yillage of :\lorristown. 

Respectfully, 
Eow ARD C. TuRNER, 

A ttonze:y-General. 
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1388. 

APPROVAL OF LEASE TO THE S:.\IITH-E:\TO:\ CO:\IPANY, CERTAIN 
CANAL L:\:\DS I:\ CITY OF AKRO:\. 

Lease to The Smith-Eaton Company of certaiu caua/ laud in the city of Akron 
is i11 proper form. The superinle11dellt of public ,,·orks has a right to e11ter hrto 
the lease in question aud the claims of The Smith~F.atmr ColllPally 1111der a former 
alleged lease hm·c enough of mait to malte it rlll<,-ise for the state to attempt to 
enter into a /easc <vitlz arry other party cm•ering tire prcmiscs i11 question, especially 
in view of a te11tati1•e a.'freemcl!t made for tire settlelll£'111 of a co11fro·vcrsy bet1eee11 
tire company and tire state. 

CoLt'~!HL'S, Omo, :\larch 17, 1916. 

HaN. FRANK R. F.\t:VER, Supcrillteud!'llt of Public Works, Columbus, Olrio. 
DEAR SIR :-I hav<> your communication of February 23, 1916, which reads 

as follows: 

"Under date of April 25, 1914. the state of Ohio. through its superin
tendent of public works, entered into a lease with The Smith-Eaton Com
pany of Akron, Ohio, covering four certain tracts of canal lands, all 
within the city of Akron. This lease was properly signed hy John I. 
:\Iiller, superintendent of public worb, and by the president and secretary 
of The Smith-Eaton Company. It was later approH•d hy the attorney
general, and bore also what was suppose<! to he the signature of James 
:.r. Cox, governor. Acting in good faith, upon the theory that the signa
ture of the governor was genuim·, The Smith-Eaton Company at once 
proffered the first six months' rental ($936.00). which was accepted by 
this department and a receipt gin·n therefor. This rental money was de
posited in the usual way, and is still in the custody of the secretary of 
this department. On the first of each :\lay and Xoveml>er, since the sign
ing of this lease, a' representative of The Smith-Eaton Company has ap
peared at this office and has tendered in cash the rental, according to the 
terms of the lease. 

"Shortly after April 25, 1914, the date of the lease, The Quaker Oats 
Company, a property owner adjoining the canal lands, supposed to he 
under lease to The Smith-Eaton Company, appeared hdore Governor Cox 
and protested against the Smith-Eaton lease on the grounds that, as ad
joining property owners, their interests had been disregarded in the grant
ing of this lease. After some investigation Governor Cox announced 
that the signature upon the lease was not his own hut was the act of one 
of his secretaries, performed without his knowledge or consent. The 
governor immediately repudiated his signature and instructed the superin
tendent of public works to cancel the lease, which was done illay 16, 1914. 

"After the cancellation of the Smith-Eaton lease, a conference was 
held in the office of Governor Cox, between Governor Cox, the superin
tendent of public works and representatives of the Smith-Eaton and the 
Quaker Oats Companies. The result of this conference was the granting 
of certain rights, contained in the Smith-Eaton lease to the Quaker Oats 
~ompany, with the understanding that The Smith-Eaton Company would 
be granted a new lease at a reduced rental. The rights obtained hy the 
Quaker Oats Company were incorporated in two leases and signed by 
Governor Cox on January 7, 1915, four days before he left office. 
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"The Smith-Eaton Company and John I. :\!iller, my predecessor in 
office, for some reason, were unable to agree on the terms of a new lease 
up to the time ~Tr. :\!iller left office, July 31, 1915. 

"The lease attached hereto covers the same property, contains the 
same conditions and provides for the same rental as agreed upon at the 
conference previously referred to in the office of Governor Cox. 

"Since the drafting of this new lease several protests have been filed 
with the department, but all of them have been withdrawn except that of 
Mr. Otto Hower's, who owns property adjoining the canal tract on :\Tarket 
street. 11r. Hower offers a substantial increase in rental for this property, 
and in view of his offer he questions our right to enter into a lease with 
The Smith-Eaton Company. 

"The Smith-Eaton Company, on the other hand, claim that their rights 
under the original lease are of such a nature as to at least throw doubt 
upon the validity of any lease covering the property in question, which 
might be entered into between the state and any party, other than The 
Smith-Eaton Company. 

"I am anxious to secure for the state all the income possible from 
what is now a non-productive property, but at the same time I do not 
want to enter into a lease that might involve the state in endless litigation. 

"The accompanying lease is submitted to you for your approval with 
the request that you give your opinion as to the state's right to enter into 
this proposed lease, and also as to whether or not the rights of The Smith
Eaton Company, under its original lease, are of such a nature as to ren
der it unwise for the state to enter into a lease, for the property in ques
tion, with any party other than The Smith-Eaton Company." 

Your statement of the facts relating to the proposed lease to The Smith-Eaton 
Company corresponds in all substantial particulars with my information relating 
to said facts. So far as the alleged approval of the original lease to The Smith
Eaton Company by the then governor, Hon. James ~I. Cox, is concerned, it should 
be stated that it appears from a statement of facts made by :\Ir. Dow Harter to 

"111e on March 9, 1915, that it was the practice in the governor's office at that time 
for a subordinate to approve canal leases, and that the original lease to The 
Smith-Eaton Company was approved by this subordinate in the usual manner. If 
the act of approval could not he regarded as the act of the governor, then many, 
if not all, of the canal leases executed during the administration of former Gov
ernor Cox have the same status, and must be regarded as never having been 
approved by him. In other words, if the original lease of The Smith-Eaton Com
pany is invalid for the reason that the same was never approved by the governor, 
then many, if not all, of the canal leases executed during the administration of 
former Governor Cox are invalid for the same reason. 

To your statement of facts there should be added also the following facts, 
which I regard as important : 

The situation several weeks ago was that the original lease to The Smith
Eaton Company had been cancelled, or at least the superintendent of public works 
had assumed to cancel the same. The first installment of rental paid by that 
company remained in the hands of your department and tenders of subsequent 
installments had been made and refused. The Smith-Eaton Company was claiming 
that its original lease was in every respect valid, and the situation was compli
cated by the subsequent lease to the Quaker Oats Company. Litigation resulting 
in the establishment of the validity of the original Smith-Eaton lease would have 
invalidated the subsequent lease to the Quaker Oats Company. There were at 
that time no persons manifesting any substantial inte·rest in the property in question 
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or offering therefor any rental in excess of that offered by The Smith-Eaton 
Company. L'nder this state of facts there was affected, as a proper and business
like solution of the entire difficulty, what might be styled a gentleman's agree
ment, which agreement, as far as I can learn, had the assent not only of The 
Smith-Eaton Company, but of all the state officials charged with any duty in the 
premises. This agreement was, in effect, that the Smith-Eaton Company should 
execute a release of any rights which it might have under its original lease, and 
that it should be given a lease covering the remainder of the premises in question 
at the agreed rental of $1,672.00 per year. In pursuance of this arrangement, the 
lease referred to by you as the new lease, and which you now submit to me for 
approval, was drawn, and in order to avoid any errors that might creep into the 
procedure, this department was requested to prepare, and did prepare, forms for 
the resolutions by the directors of The Smith-Eaton Company, authorizing the 
cancellation of the old lease and authorizing the application for and execution of 
the new lease, and also a form for the release in question. 

The lease, as now submitted for approval, bas attached to it properly certified 
copies of the resolutions and a properly executed release, all of which are drawn 
in accordance with the suggestions made by this department. It must have been 
a matter of common knowledge in Akron, for many months, that the question of 
whether or not the state had actually leased these premises was in dispute, and 
that should that question be determined in the negative, the state would desire 
to lease the premises to the person offering the highest rental. It was not, however, 
until a tentative agreement covering the entire matter had been reached between 
the representatives of the Smith-Eaton Company and the representatives of the 
state that protests were filed against the making of the lease and an offer of an 
increased rental made by Mr. Hower. 

The persistency with which the officers of the Smith-Eaton Company have 
pursued this matter and asserted their alleged rights warrants the belief that if the 
officers of the state should now refuse to carry out the tentative agreement 
above referred to and make a lease to a third party, the matter would be involved 
in litigation at once, and in view of the established practice of your department not 
tv attempt to enforce the collection of rentals where you are unable to put the 
lessee in peaceable possession of the leased premises, the state would be deprived 
of all revenue from this land until such time as the validity of the original 
lease to The Smith-Eaton Company might be passed upon and determined by the 
courts. 

I find no provision of law which gives :\Jr. Hower any legal rights in the 
matter or which requires you, after you haw appraised a piece of canal land and 
entered into a tentati\·e agreement for its rental, to repudiate such agreement and 
enter into a lease with a new bidder offering a higher rental. \Vhile you are 
entirely correct in your attitude. to the effect that you should secure for the state 
all the income possible from leased premises, and while under ordinary circum
stances negotiations with a prospective lessee should he so conducted as to leave 
the matter open and give you a free hand to negotiate a lease with any new bidder 
offering a higher rental, I am not prepared to say that such principle is the one . 
which should go\·ern you in the present transaction. 

It is unnecessary to determine the question of whether the original lease to 
The Smith-Eaton Company is valid or invalicl. It is sufficient for the purpose of 
this inquiry to observe that the facts surrounding the transaction are involved in 
such doubt as to make the issue a doubtful one. and for that reason it is impossi
ble to assert with confidence that the ll·asc is Yoicl. ancl that The Smith-Eaton 
Company has no rights under the saml'. 

Answering your specific inquiries, it is my opinion that you have a right 
to enter into the lease with The Smith-Eaton Company, as submitted by you 
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for approval, and that the claims of The Smith-Eaton Company, under its original 
lease have enough of merit to make it unwise for the state to attempt to enter 
into a lease with any other party coyering the premi,es in question, especially in 
view of the tentative arrangement made for the settlement of the controversy. 

I find that the lease submitted by you is properly drawn and for the reasons 
above stated I am returning the same with my approval endorsed thereon. 

1389. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 

COUNTY CO~UIISSIO~ERS-BOXDS ~IA Y BE ISSUED FOR COXSTRUC
TION OF BRIDGES UNDER SECTION 2434, G. C., 102 0. L., 55. 

Bonds may be issued b::,• county commissioners for the construction of bridges 
under the provisions of section 2434, G. C., as amended 102 0. L., 55. 

CoLl'li!Bes, OHio, March 17, 1916. 

Bureau of Inspecf,ion and Superuisioll of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I have your letter of ~larch 9, 1916, as follows: 

"Section 2434, General Code, as originally adopted by the general 
assembly upon the incoming of the work of the codifying commission, read 
as follows: 

"'For the execution of the objects * * * or for a court house, 
county offices, jail, county infirmary, or other necessary building or bridge, 
or for the purpose of * * *' 

"This section clearly authorizes bond issues for bridge construction. 
"This section was amended ~larch 28, 1911, (102 0. L., 55) to read as 

follows: 
"'For the execution of the objects * * '~ or for a court house, 

county offices, jail, county intirmary. detention home, or additional land 
for an infirmary or county children's home or other necessary buildings or 
bridges, or for the purpose * * *' 

"The absence of a comma after the word 'home,' where it last appears 
above, the grammatical context of the section, as amended, apparently 
limits the power to issue bonds as. to bridges to the acquisition of addi
tional land. 

"The section as above amended is now in law. 
"QUERY: Can bond issues he made under this particular section 

for the construction of bridges?" 

Section 2434, G. C., as it appeared prior to its amendment 111 102, 0. L., 55, 
read as follows: 

"For the execution uf the objects stated in the preceding section or 
for the purpose of erecting or acquiring a building in memory of Ohio 
soldiers or for a court house, county office,, jail, county infirmary, or other 
necessary building or brirlge, or for the purpose of enlarging, repairing, 
improving or rebuilding thereof, or for the relief or support of the poor, 
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the commissioners may borrow such smu or sums of money as they deem 
necessary at a rate of interest not to exceed six per cent. per annum and 
issue the bonds of the county to secure the payment of the principal and 
interest thereof.'" 

As amended 102 0. L., 55, aforesaid, it now provides as follows: 

"For the execution of the objects stated in the preceding section, or 
for the purpose of erecting or acquiring a building in memory of Ohio 
soldiers, or for a court house, county offices, jail, county infirmary, deten
tion home, or additional land for an infirmary or county children's home 
or other necessary buildings or bridges, or for the purpose of enlarging, 
repairing, improving, or rebuilding thereof, or for the relief or support 
of the poor, the commissioners may borrow such sum or sums of money 
as they deem necessary, at a rate of interest not to exceed six per cent. 
per annum, and issue the bonds of the county to secure the payment of the 
principal and interest thereof. 

"Provided, that if the judge designated to transact the business arising 
under the jurisdiction provided for in section 1639 of the General Code 
of the state of Ohio, shall advise and recommend in writing to the county 
commissioners of any county the purchase of land for and the erection of 
a place to be known as a detention home, or additional land for an in
firmary or county children's home, the commissioners without first sub
mitting the question to the vote of the county may levy a tax for either 
or both of such purposes in an amount not to exceed in any one year 
two-tenths of one mill for every dollar of taxable property on the tax 
duplicate of said county." 

489 

It will be observed from the foregoing sections that the amendment made in 
102 0. L., added in the first paragraph of said section the following ''detention 
home," and "or additional land for an infirmary or county children's home." It 
also added the concluding paragraph of said section which is devoted entirely to 
provisions referring to a detention home or to the purchase of additional land 
for an infirmary or county children's home, being the new matter inserted as before 
observed in the first paragraph of said section by the amendment. As suggested 
in your letter, had a comma followed the term "children's home" in the amend
ment no question could be raised as to the meaning of the amended statute. 

It is a general rule of law in the construction of a statute that the matter 
of punctuation is of little consequence in determining the effect of its provisions. 
It is held in the case of Albright v. Payne, 43 0. S., 8, 

"In construing a statute, punctuation may aid, but does not control 
unless other means fail; and in rendering the meaning of a statute, punc
tuation may be changed or disregarded." 

Referring to the same subject, Black on Interpretation of Laws, page 185, 
observes: 

"The British statutes, on the original rolls of parliament, are not 
punctuated at all, and although more or less marks of punctuation appear 
in the printed transcripts of the acts of parliament, they are-not inserlt'd 
hy authorit)· and are not regarded as an essential part of the law. In the 
legislative bodies of this country, the punctuation marks are usually in
serted, with a greater or less approach to correctness, by the member who 
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drafts and introduces the hill, are sometimes changed hy the engrossing 
clerks, and are frequently reformed hy the printer. They very seldom 
receive the attentive consideration of the legislature. and no great import
ance is ever attached to them during the progress of the bill through the 
house. For this reason it has come to be recognized as a settled legal 
doctrine that the punctuation marks are no part of the statute." 

On page 186 the same author again remarks: 

. "If, therefore, the words of the act, taken in themselves alone, or com
pared with the context and read in the light of the spirit and reason of the 
whole act, convey a precise and single meaning, they are not to be affected 
by the want of proper punctuation or by the insertion of incorrect or mis
placed marks. In that event, the court will disregant the existing punctua
tion, supply such stops as may be missing, transpose those which are 
erroneously placed, eliminate those which are superfluous, reform such as 
are incorrectly used, and read the act as if correctly punctuated." 

When we consider the purpose of the amendment to this section, as stated 
above, it is manifest that it was made for the purpose of adding to the provisions 
of the former section the additional purposes of providing for a detention home, 
and for purchasing additional land for an infirmary or county children's home, 
and that said amendment was made for no other purpose. This conclusion is 
unavoidable when we consider the concluding paragraph of the amended statute 
which deals with the amendments in the first paragraph thereof exclusively. I 
am convinced, therefore, that the legislature did not intend that the provision for 
the purchase of additional land for an infirmary or county children's home should 
apply to that which immediately follows it, viz., "or other necessary buildings or 
bridges," but that said terms "buildings" and "bridges" are used in the amended 
statute in the same sense as they were used in the original enactment. 

I am, therefore, of the opinion that your inquiry must be answered in the 
affirmative, and that bond issues may be made under the provisions of said amended 
statute 2434, supra, for the construction of bridges. 

1390. 

Resp.:ctfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

APPROVAL TRANSCRIPT OF BOXD ISSUE, W ARREX TOWXSHIP 
RURAL SCHOOL DISTRICT, TRU:O.IBULL COUNTY, OHIO. 

Cou:MBl'S, OHIO, March 17, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE :-Bonds of Warren township rural school district, Trumbull 
county, Ohio, in the sum of $30,000.00, to secure funds for the purchase of 
a site and the erection and equipment of a school building for the accom
modation of the centralized schools of said school district, • being sixty 
bonds of $500.00 each, bearing interest at five per cent. per annum, payable 
semi-annually." 
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I have examined the tramcript of the proceedings of the hoard of education 
and the other. officers of \\"arren township rural school district of Trumbull 
county, Ohio, relative to the issuance of the above described bonds, and I find the 
same regular and in conformity with the General Code of Ohio. 

I am of the opinion that said bonds drawn in accordance with the form 
presented, when properly executed and delivered, will constitute valid and bind
ing obligations of said school district. 

1391. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

TAX CO:\IMISSION-DISTRICT BOARD OF CO:\IPLAIXTS-WHAT AP
PEALS :\fAY OR MAY NOT BE HEARD BY THE TAX COl\fMISSIO:-J 
-BOARD OF COMPLAINTS OF LUCAS COUNTY. 

The tax conznzissio11 is without aut/writ}' in law to act on an appeal from the 
decision of the district board of compla·ints of a district filed ·with said commis
sion by the auditor of the county constituting such district,, prior to January !, 1916, 
and zdthin the thirty day period provided by section 5609, G. C., as in force prior 
to said date of January 1, 1916, in a case in which the county auditor was not 
the complainant to said district board of complaints, or on an appeal from the 
decis>ion of said district board of complailzts filed 1.'-ith said commission by said 
county auditor since said date of Jmzuary 1, 1916, but more tha1t thirty days after 
said decision was rendered, or on an appeal from the decision of said district board 
of complaints filed with said commission by the compla.inmzt below since date of 
January 1, 1916, and more than thirty days after said decision was rendered. 

The tax commission has authority in la'IA-' to act 011 an appeal from the decision 
of said district board of compla.ints filed with said commission since said date of 
January 1, 1916, but within said thirty day period, if said a/'f>eal was filed 1.ci.th 
said commission by the county auditor, as the complainant below, or by any other 
person or officer authori:::ed to file said complaillt with said district board of com
plaints by provision of section 5602, G. C., as in force prior to said date of January 
1, 1916, taken in connection with the provision of section 26 of the General Code, 
or if said appeal ·was filed by said cowzty auditor, Hal as the complainant below 
but as the successor of the district assessor or district board of assessors, under 
provisimt af sectimt 1 of the Parrett-TVhittcmorc la'l.l', so-called, as found in 106 
0. L., 246. 

If, however, upon 011 investigation by the tax commission of all the facts and 
circumstances of any of the above cases, mzd upo11 a care/Ill consideration of the 
same said tax commission determines that in such case an appeal from the 
decision of said district board of complaints 1.••ithin said thirty-day period was 
prevented by the fraudulent act or wilful m·isconduct of the district board of 
assessors or said district board of complaints, or of any member of either of said 
boards, ill such case, iltsofar as said frauduleltl art or 'lf.'ilful miscollduct preveuted 
the fili1lg of said appeal withi11 said thirty-day period, said limitatio11 ~vill not 
prevail. 

CoLUMBUS, OHIO, March 17, 1916. 

The Tax Commissio11 of Ohio, Columbus, Ohio. 

GENTLDfEN :-In your letter under date of February 15th you request my 
opinio1;1 as follows. 
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"On the hearing of numerous appeals from the decision of the board 
of complaints of Lucas county, motions were made in divers cases as to 
the jurisdiction of the commission for the following reasons: 

''1. Appeals were filed by the auditor, who was not a complainant 
below; said appeals being filed prior to January 1, 1916, and within thirty 
days from the decision of the board of complaints. 

"2. Appeals were filed hy the auditor, who was not a complainant 
below; said appeals being filed since January 1, 1916, and more than thirty 
days after the decision of the board of complaints. 

"3. Appeals were filed by the auditor who was not a complainant be
low; said appeals being filed since January 1, 1916, but within thirty days 
from the decision of the board of complaints. 

"4. Appeals were filed by parties who were complainants below; said 
appeals, however, being filed more than thirty days after the decision of 
the board of complaints. 

"The commission respectfully requests your opinion as to what ruling 
it should make on the various grounds stated." 

You have submitted for my examination a transcript of testimony taken by 
your· commission in a hearing held at the office of the prosecuting attorney of 
Lucas county, for the purpose of investigating certain rumors of fraud and 
irregularity on the part of the taxing officials of said county in connection with 
certain reductions made by the district board of complaints in the valuations of 
property as returned for taxation by the district board of assessors of said county. 

In arriving at the conclusions hereinafter expressed in answer to your fore
going inquiry, I would not he understood as expressing any opinion upon the 
evidence disclosed in the aforesaid transcript as to whether there was in fact 
such fraud or irregularity in connection with said reductions as would justify your 
commission in holding that in any or all of the cases referred to in your inquiry 
in which an appeal was not taken to your commission within thirty clays from the 
decision of the district board of complaints. as provided in section 31 of the \Varnes 
law so-called, as hereinafter set forth, the filing of said appeal was prevented by 
said fraud or irregularity. 

I am of the opinion, however. that in making the investigation above referred 
to your commission acted within the scope of its authority. and if, upon a careful 
consideration of all the facts and circumstances of each particular case, your 
commission determines that in such case an appeal from the decision of said 
district board of complaints within said thirty day period was prenntecl by the 
fraudulent act or willful misconduct of said district hoard of assessors or district 
board of complaints, or of any member of either of said boards, then I am of 
the opinion that in such case, in so far as said fraudulent act or willful misconduct 
prevented the filing of said appeal within said thirty day period, said limitation 
would not prevail. 

I call your attention to the following provisions of sections of the \Varnes law, 
so-called, 103 0. L., 786-804, as in force prior to January 1, 1916, the date when 
the act of the general assembly, known as the Parrett- \Vhittemore law, became 
effective: 

Section 14 of said act (section 5592, G. C.): 

"It shall be the duty of the board of complaints to hear all complaints 
relating to the assessment of both real and personal property. It shall 
have power to lower or raise the assessments of all property submitted to 
it for review, or it may order a re-assessment by the original assessing 
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officer. At any hearing before the board, the assessing officer may appear 
to defend his assessments. Either party may appeal to the tax commis
sion of Ohio from the decision of the board. * * *" 

Section 18 of the said act (section 5596, G. C.) : 

"The district board of complaints shall have power to investigate all 
complaints against assessments on the tax list, with respect to the amount 
of property listed as well as with respect to the valuation at which the 
same is listed. The power of the hoard shall extend to all cases in which 
real estate or personal property has been assessed for taxation for the 
current year, and to addition and corrections made during the next pre
ceding year to the tax lists of pre,·ious years, but not to assessments, 
additions or corrections made by the tax commission of Ohio." 

Section 21 of said act (section 5599, G. C.) : 

"On or before the first day of July, annually, the district assessor 
shall give ten days' notice, * * * that the tax lists for the current 
year ha,·e been completed and are open for public inspection in his office, 
and that complaints against any valuation or assessment, except the val
uations fixed and assessments made by the tax commission of Ohio, will 
be heard hy the district board of complaints. * * *" 

Section 24 of said act (section 5602, G. C.) : 
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"Complaints against any valuation or assessment on the tax list for 
the current year may he filed with the county auditor before the meeting 
of the district hoard of complaints or thereafter during its session. Any 
tax payer may file sut'h complaint as to the valuation or assessment of his 
own or other's property, and the county commissioners, the prosecuting 
attorney, county auditor, county treasurer or any board of township 
trustees, any hoard of education, mayor or council of any municipal cor
poration in the county shall have the right to file such a complaint." 

Section 25 of sairl act (section 5603, G. C.) : 

"The county auditor shafl lay before the district hoanl of complaints 
all complaints filer! with him. The hoard shall investigate all such com
plaints and may increase or decrease any valuation or correct any assess
ment complained of, and 110 other." 

Section 27 of said act (section 5605, G. C.) : 

''The district hoard of complaints shall not increase any valuation 
complained of without giving reasonable notice to the person in whose 
name the property affected thereby is listed, and affording him an oppor
tunity to be heard. * * *" 

Section 29 of said act (section 5607, G. C.): 

"The district board of complaints shall certify its action to the dis
trict assessor, who shall correct the tax lists and duplicates according to 
the deductions and additions ordered by the board, in the manner provided 
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for by law for making corrections thereof. If the tax list and duplicate 
have been delivered to the county auditor, the district assessor shall certify 
such corrections to him and he shall enter such corrections on his tax 
list and the treasurer's duplicate." 

Section 31 of said act (section 5609, G. C.) : 

"An appeal from the decision of a district board of complaints may 
be taken to the tax commission of Ohio, within thirty days after the 
decisio11 of such board, by the district assessor, or by any comp/ai11ant, as 
provided in section twenty-four of this act. Such appeal shall be taken by 
written notice to that effect filed with the tax commission and with the 
county auditor, who shall thereupon certify to the commission a copy of 
the record of the board of complaints, pertaining to the original complaint, 
together with the minutes thereof, and all evidence, documentary or other
wise, offered in connection therewith. Upon receipt of notice of appeal, 
the county auditor shall notify all parties interested, and shall file proof 
of such notice with the tax commission of Ohio." 

It appears that the district board of complaints of Lucas county, in the exercise 
of the authority conferred upon it by the above provisions of the statutes, acted 
upon certain complaints duly filed with said board, and that appeals from the 
decisions of said district board of complaints have been filed with the tax com
mission. 

The jurisdiction of the tax commission to hear said appeals and act upon 
them is challenged by motions filed in the several cases, and you ask to be 
advised as to what ruling should be made on the various grounds set forth in 
your inquiry. 

Considering first those appeals from the decisions of the district board of 
complaints of Lucas county, filed with the commission by the auditor of said 
county, prior to January 1, 1916, and within thirty days from said decisions of 
said district board of complaints, in cases in which said county auditor was not 
complainant to said district board of complaints, I am of the opinion that in such 
cases your commission is without jurisdiction to hear said appeals, and the motions 
filed in said cases should be sustained, for the reason that, in said cases, the county 
auditor, not having been the complainant below, was without authority in law to 
file said appeals. If in said cases the county auditor, in the exercise of the 
authority vested in him by the above provision of section 5602, G. C., as in force 
prior to January 1, 1916, had complained to the district board of complaints that 
the several valuations of property involved in said cases, as returned for taxation 
by the district board of assessors, were not returned at their true value in money, 
I think that his right to appeal to your commission from the decisions of said 
district board of complaints, under authority of section 5609, G. C., as in force 
prior to said date of January 1, 1916, could not be questioned. 

By the plain terms of the provisions of the first part of said section 5609, G. C., 
the right to appeal from the decision of the district board of complaints to the 
tax commission was limited to the district assessor or the complainant as provided 
in section 24 of the act (section 5602, G. C.). The county auditor, not having 
been the complainant below, could not therefore file said appeals. Inasmuch as 
neither the district board of assessors nor the complainant below appealed to your 
commission from the decisions of the district board of complaints, within thirty 
days after said decisions in said cases were rendered, I am of the opinion that 
this failure to exhaust the ad!llinjstr;ttive remedy afforded by the provisions of 
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said section 5(J09, G. C., foreclosc:d any judicial rc:mc:c.ly, and that said decisions of 
sai<l district board of complaints arc therefore tina!. 

.\s to tho'" appc:als from the decisions of said district hoard of complaints, 
tiled with the tax commission by said county auditor since January 1, 1916, and 
more than thirty days after said decisions were rendered, in cases in which said 
county auditor was not the complainant to the district board of complaints, I am 
of the opinion that in said cases your commission is without jurisdiction to hear 
said appeals, and that the motions, filed in said cases, should be sustained. 

I do not base this conclusion upon the fact that the said appeals were filed 
since said date of January 1, 1916, when the repeal of the \Varnes law became 
effective, nor upon the fact that the county auditor was not the complainant below, 
hut upon the fact that said appeals were not filed within the thirty day period 
provided in said secion 5609, G. C., as in force prior to said date of January 1, 
1916. 

I am of the opinion that, in any of said cases, the complainant below had the 
right to appeal from the decision of the district board of complaints to your 
commission within said thirty day period even though said period extended over 
into the month of January, 1916, such right being afforded to said complainant by 
the provisions of section 26 of the General Code which provides: 

"Whenever a statute is repealed or amended, such repeal or amend
ment shall in no manner affect pending actions, prosecutions, or proceed
ings, civil or criminal, and when the repeal or amendment relates to the 
remedy, it shall not affect pending actions, prosecutions, or proceedings, 
unless so expressed, nor shall any repeal or amendment affect causes of 
such action, prosecution, or proceeding, existing at the time of such amend
ment or repeal, unless otherwise expressly provided in the amending or 
repealing act." 

The filing of said complaint with the district board of complaints and the 
appeal from the decision of said a "proceeding'' within the meaning of the above 
provision of said section 26, G. C. 

Cincinnati v. Davis, 58 0. S., 225. 
State ex rei. v. Cass, 32 C. C., 208 .. 
Affirmed without report, 84 0. S., 443. 

It is equally clear that, in any of said cases, the district board of assessors 
had this right to file an appeal with your commission within said thirty day period, 
at any time prior to said date of January 1, 1916, and if said thirty day period 
extended over into said month of January, 1916, I am of the opinion that the 
county auditor, who by the provision of section 1 of the Parrett-\\'hittemore law, 
106 0. L., 246, is authorized to complete any of the unfinished business of the 
district board of assessors, would have had the right under provision of said 
section 26, G. C., to file said appeal after said date of January 1, 1916, and within 
said thirty day period. 

The fact remains, however, that this action was not taken within said thirty 
day period. I am therefore compelled to reach the conclusion that, in so far as 
the tax commission is concerned, the decisions of the district hoard of complaints 
in said cases are final, and that inasmuch as the right to appeal to your commis
sion was not exercised within said thirty day period, no judicial remedy is now 
available. This conclusion is in harmony with an opinion of my predecessor, Hon. 
Timothy S. Hogan, rendered to your commission under date of December 14. 1914, 



496 OPINIONS 

as found in the annual report of the attorney-general for said year, at page 1539 
of said report. 

It follows from what has already been said that, as to those appeals from the 
decisions of the district board of complaints, filed with the tax commission by said 
county auditor since January 1, 1916, but within said thirty day period, even 
though said county auditor was not the complainant below, said county auditor, 
in such cases, succeeds the district board of assessors by virtue of the above pro
vision of section 1 of said Parrett-\Vhittemore law, and therefore had the right 
to file said appeals. I am of the opinion therefore that, in these cases, the 
motions filed with your commission and praying that said cases be dismissed on 
the ground that your commission has no jurisdiction to hear said ·appeals are not 
well taken and should be overruled. 

In cases of appeals from the decisions of said district board of complaints, 
filed with the tax commission by the complainants below, more than thirty days 
after said decisions were rendered, I am of the opinion, for reasons already stated, 
that your commission is without jurisdiction to hear said appeals and that the 
motions to dismiss, filed with your commission in said cases, should be sustained. 

1392. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

BOARD OF EDUCATIOX-CENTRALIZATION ADOPTED-BOARD ).lAY 
SECURE SITES AT DIFFERENT POINTS IN SUCH DISTRICTS AND 
ERECT SUIT ABLE BUILDINGS. 

Where the qualified electors of a rural school district vote in favor of celltral
i::ation under pro·l/ision of section 4726, G. C., 104 0. L., 139, the board of education 
i1~ proceeding to centrali::e the schools of said district, HW}', in the exercise of its 
sound discretion, secure sites at different points in such district and erect suitable 
buildings thereon for the accommodation of its pupils. 

CoLUMBUS, 0Hro, :March 17, 1916. 

HoN. F. B. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 

DEAR SIR :-In your letter of March 2nd, you request my opinion as follows: 

"The following question has been submitted to this department: 
"Conditions: A rural school district has voted to centralize in ac

cordance with section 4726. 
"Query: May the board of education erect buildings at more than 

one point in a township and still conform to the provisions of this section 
4726, G. C.? 

"This department would like to have your opinion on this question 
which is frequently asked." 

Section 4726, G. C. (104 0. L., 139), provides: 

"A rural board of education may submit the question of centralization, 
and, upon the petition of not less than one-fourth of the qualified electors 
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of such rural district, or upon the order of the county boar<! of education, 
mmt submit such question to the vote of the qualified electors of such 
rural district at a general election or a special election called for that pur
pose. If more votes are cast in favor of centralization than against it, at 
such election, such rural board of education shall proceed at once to the ct·n
tralization of the schools of the rural district, a11d, if l!eccssar_\', pur
chase a site or sites a11d erect a suitable building or buildi11gs thereo1~. * *" 
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It will be observed that the above provision of section 4726, G. C., makes it 
mandatory upon the board of education of a rural school district to proceed at once 
to centralize the schools of such district if, upon the submission of the question, 
more votes are cast in favor of centralization than against it. 

Said provision of the statute, however, vests in said board of education the dis
cretion to determine whether it is necessary, for the purpose of centralizing said 
schools, to secure one or more sites and erect a suitable building or buildings 
thereon. 

The question naturally arises whether said board of education may, in the ex
ercise of its discretion, secure sites at different points in the district and erect build
ings on such sites for the accommodation of its pupils. 

I find upon investigation that practically the same provision of the statute as 
above set forth in section 4726, G. C., was formerly found in section 3927-1 of the 
Revised Statutes (94 0. L., 317). 

Said section 3927-1, R. S., provided as follows: 

"A township board of education may submit the question of centrali
zation, and upon the petition of not less than one-fourth of the qualified 
electors of such township district, must submit such question to a vote of 
the qualified electors of such township district, and if more votes are cast 
in favor of centralization than against it, at such election, it shall then be
come the duty of the board of education, and such board of education is 
required to proceed at once to the centralization of th<' schools of the town
ship, and, if 11ecessary, purchase a site or sites and erect a suitable building 
or buildings thereon; * * *" 

In the case of State ex rei. Haines v. Board of Education, 15 0. C. D., 424, the 
court, in interpreting the above provision of section 3927-1, R. S., held: 

"It is only when the board de~ms it necessary lo purchase a site and 
erect a building thereon that the act requires them to do so, and there is 
nothing in the act itself preventing the original board, before the building 
is erected or commenced, from reconsidering the action taken, and resolving 
to centralize the schools not in one but in two places. It may have made a 
mistake in the first instance and the very discretion vested in it by the act 
carries with it the power and duty to correct that mistake. If the original 
board may reconsider its action in this respect, then its successor, being 
clothed with all the powers of the old board, may exercise them, with a 
like discretion, subject, however, to the rights of a party to any contract 
the former board may have made. It may be said that successive boards 
may thus undo all that their predecessors have done, prevent the centraliza
tion of the schools and ultimately defeat the will of the people; but it is 
only the natural result of an elective system of government and which is in 
reality the expression of the will of the people through its chosen represen
tatives. Such hoards cannot legally refuse to centralize the schools be-
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cause the law makes this duty imperati~·e, hut the mode and manner of 
performing it is discretionary, and if the duty is not performed hy the old 
hoard such discretion is vested in its successor." 

Cases may he readily conceiYed in which the accommodation of pupils attend
ing the centralized schools and their economic transportation would require the loca
tion of said schools at different points in the district. 

I am of the opinion, therefore, in answer to your question that, where the qual
ilied electors of a rural school district vote in favor of centralization, the board of 
education, in proceeding to centralize the schools of said district, may, in the exer
cise of its sound discretion, secure sites at different points in such district and •?reel 
suitable buildings thereon for the accommodation of its pupils. 

I might add that the board of education of a rural school district may effect 
this same result under provision of section 7730, G. C. ( 106 0. L., 398), withoLtt a 
vote of the people by suspending all of the schools in said district and com·eying 
the pupils attending such schools to centralized schools established by said board 
of education at such points in said district as said board in the exercise of its dis
cretion may determine. It would probably be necessary, however, for said board of 
education, in the exercise of the authority vested in it by provision of section 7625, 
G. C., to submit to the electors of said district the question of issuing bonds for 
the purpose of securing the necessary funds to provide suitable buildings for said 
centralized schools. 

Respectfully, 
EDWARD c. TURNER, 

A ttomey-General. 

1393. 

FOREIGN RAILROAD CO:\IPANY-REAL ESTATE ACQUIRED FOR NEW 
RIGHT OF WAY-LEASE OF SA).1E TEMPORARILY-XOT LIABLE 
FOR EXCISE TAX ON THAT PART OF EARNINGS FROM SUCH 
PROPERTY. 

A foreign railroad company which does no intrastate transportation business is 
not liab'le for excise taxes on that part of 1'eceipts or earnings from property ac~ 
quirect dnd held by it with a view to use as a right of way, but not actually Hsed 
as such, and which has been leased temporaril}' so as to produce rent. 

CoLt:MBVS, OHio, ;\larch 17, 1916. 

HoN. A. V. DONAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-There has been certified to me for collection a claim of the state of 

Ohio against the Louisville & Nashville Railroad Compa.1y (P. U. Xo. 4318) for 
excise taxes on account of intra-state business for the year 1915. 

It is well known, of course, that the Louisville & ~ashville Railroad Company's 
ordinary transportation business in Ohio is entirely interstate, the company having 
nothing excepting its terminals in this state. The present claim, however, is not 
founded upon transportation activities, but owes its existence to the fact that the 
company had during the year in question accumulated receipts by virtue of the fol
lowing transactions: 

The company acquired for right of way purposes in the city of Cincinnati cer
tain tracts of real estate, some of which it purchased and some of which it leased. 
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The sole purpose of the company in making these acquisitions wa< to procure land 
on which to build tracks and perhaps other terminal facilities. The purpose of the 
company failed of achievement because of the fact that it was unable to complete 
the acquisition of the real estate necessary for its right of way. The real estate 
being on its hands, in the meantime the company leased that which it had purchased 
and subleased that which it had originally leased. Assurance is given by the com
pany to the effect that such leasing was solely for the purpose of making the prop
erty for the time as productive as possible, and that as a matter of fact no real 
profit accrued to the company as a result of the transaction. :Moreover, the com
pany does not conduct any managerial or strict business activity with respect to the 
property so owned or controlled by it. The rentals which the company receives 
constitute the "earnings" upon which the tax has been computed. 

I am of the opinion, for the following reasons, that this claim is not collectible: 
In the first place, I am convinced that under the facts as stated the company 

does not appear in these transactions as "doing business." It is clear, of course, 
that the receipts are from a source other than the operation of a utility or any
thing incidental thereto. They must be claimed as taxable earnings, if at all, under 
favor of section 5418 of the General Code, which provides as follows: 

"The term 'gross earnings' shall be held to mean and include the entire 
earnings for business done by any person or persons, firm or firms, co
partnership or voluntary association, joint stock association, company or 
corporation, wherever organized or incorporated, from the operation of 
any public utility, or incidental thereto, or in connection therewith. The 
gross earnings for business done by an incorporated company, engaged in 
the operation of a public utility, shall be held to mean and include the 
entire earnings for business done by such company under the exercise of its 
corporate powers, whether from the operation of the public utility itself or 
from any other business done whatsoever." 

\\'bile this section undoubtedly has the effect of enlarging the liability of incor
porated public utilities in so far as it has proper application, yet it is not broad 
enough in its scope to include every species of income which such a company may 
receive in the exercise of its corporate powers, but only that which arises from 
''business clone." 

It is the understanding of this department that the supreme court observed 
this distinction in arriving at its decision in the recently decided, but unreported, 
case of Ohio Traction Company v. ThP State, 92 0. S. 529, in which it was held 
that receipts or earnings from mere passive investments, not attributable in any 
way to business management and operation, are not within the scope of the statute. 

From the facts as stated it appears that the property is not being used for the 
business purposes for which it was acquired by the company, nor indeed for any 
other bu~ness purpose whatsoever, but that the company is acting with respect to 
it as a mere owner rather than in a business way. 

I am impelled by the foregoing considerations to the conclusion that the charge 
against the Louisville & Nashville Railroad Company is not collectible. It should, 
therefore, be cancelled. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1394. 

PUBLIC CTILITIES-IXYEXTORIES AND VALU.\TIOXS-ADTHORITY 
OF PUBLIC UTILITIES CO~DIISSIOX TO REQUIRE FILING SUCH 
LISTS "CXDER SECTIOX 499-8, G. C., 103 0. L., 808, AXD ALSO ITS 
AUTHORITY CXDER A~IEXDED SECTION 499-8, G. C., 106 0. L., 225-
0THER SECTIOXS OF PUBLIC UTILITY LAW COXSTRUED. 

Autlzorit:y co11jerred upo1z public utilities commission by section 499-~, G. C., to 
promulgate its order X o. 176, requiri11g public utilities a11d interurban railroads to 
make and file u!itlz it lists, ill<-'Ciltories a11d 'l!aluation of their property, couuuission, 
""'itlzin the proper exercise of its discretio11, extendi11g tlz.: time stated in said order 
jor the making aud filiug of suclz lists, im•ent01·ies aud ~·aluation. Jlzmicipalit:y de
siring valuation of an.}' public utilit)' is specially autlzori::;ed to ask for such valuation 
through the request of the cowzcil of suclz mzwicipality, under favor of section 499-8, 
G. C. 

Section 499-8 to 499-14, G. C., a1zd sections 614-49 and 614-50; and sectious 
4000-1 to 4000-5, G. C., construed. 

COLUMBUS, OHIO, :\larch 17, 1916. 

Tlze Public l.,'tilities Commission of Ohio, Columbus, Ohio. 
GE~TLD!E~ :-You submit for my opinion thereon the following facts and m

qUlnes: 

"On the 19th day of ~larch, 1914, the public utilities comm1sswn of 
Ohio adopted and promulgated its administrative order No. 176, copy of 
which is hereto attached and made part hereof, under favor of section 
499-8 of the General Code of Ohio. ( 103 0. L., page 808.) 

''Since the 19th day of ~larch, 1914, the commission has granted from 
time to time extemion, upon application, for the filing of such inventories 
and appraisements. Approximately one-half of the utilities amenable to 
said order ha\'l' filerl their inventories and lists of property as provided for 
in said order. 

"On ~lay 5th, 1915, the legislature amended section 499-8 of the General 
Code of Ohio (105-106, 0. L., page 225). 

"The commission respectfully requests your official opinion concerning 
this order and the statnte under which it was promulgated, as follows: 

"Fin.t. \\'as the public utilities commi"ion of Ohio legally authorize<! 
to make, promulgate and require compliance with said order No. 176? 

"Second. If the commission had and has such legal authority, and 
the order should he valid for the purpose of ascertaining the reasonable
ness and justness of rates and charges for the service rendered by public 
utilities or railroads of this state, or for any other purpose authorized 
hy law, has the commission the legal authority to require a public utility or 
interurban railroad, within the state of Ohio, to make and file with it such 
inventory and appraisement, when the question of the reasonableness and 
justness of rates and the charge for the service rendered by the public util
ity or railroad is not an issue or object? 

"Third. \\'hen the purpo~e is not to ascertain the reasonableness and 
justness of rates and charges for the service rendered by public utilities or 
railroads of this state, and there has been no request of the council of any 
municipality that the commission, after hearing, determine that such a val
\lation is necessary, has the commission the legal authority to either require 
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the public utility or interurban railroad to make and file the itwentory and 
appraisement, or at its own instance to make an inventory and appraise
ment? 
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That part of said order No. 176, the consideration of which is necessary to 
answer the questions you submit, is as follows: 

"The commission having under consideration the investigation and as
certainment of the value of the property of public utilities and of inter
urban railroads of the state of Ohio, for the purpose of ascertaining the 
reasonableness and justice of the rates and charges for service rendered 
by such public utilities and interurban railroads, and for other pt'rposes 
authorized by law, and it appearing that the value of the property of such 
public utilities and interurban railroads should be investigated and ascer
tained, and that rules and regulations prescribing the details of the inven
tory of the property of each such public utility and interurban railroad are 
necessary, and it appearing further that public utilities and interurban rail
roads are required by law to co-operate with and aid the commission in 
investigating and ascertaining the value of the property of such public 
utilities and interurban railroads. It is, therefore, 

"ORDERED, That all public utilities and interurban railroads operat
ing, doing business or holding property, except messenger and signalling 
companies, in the state of Ohio be, and they each and all are hereby noti
fied, directed and required to provide and furnish to the commission lists 
and inventories of all the kinds and classes of property with the value oi 
each kind and class owned, operated or leased by each such public utility 
and interurban railroad. It is further 

"ORDERED, That the lists, inventories and valuations herein required 
to be provided and furnished shall be in the form and detail following: 

* * *" 

This order was issued at Columbus, Ohio, on the nineteenth clay of :.Iarch, 
nineteen hundred and fourteen, and provided that the lists, inventories and val
uations therein requirerl should be filed in duplicate at the office uf the mmmis
sion at Columbus, Ohio, on or before the first day of August, nineteen hundred and 
fourteen. The order also provided that the public utilities and interurban railroad, 
of the state, to which it was made to apply, might obtain extensions of the time 
designated in the order for the filing of such inventories and that in accordance 
therewith, extensions have been made from time to time, until at present, a..; stated 
in your inquiry, approximately one-half of the public utilities subject to said order 
have filed such inventories and valuations with the commission. . 

This order was promulgated under authority of section 21 of act of April 18. 
1913, section 499-8, G. C., which section is as follows: 

"The commission, for the purpose of ascertaining the reasonableness 
and justice of rates and charges for the service rendered by public utilities 
or railroads of this state, or for any other purpose authorized by law, 
shall investigate and ascertain the value of the property of every public 
utility or railroad in the state, used and useful for the service and con
venience of the public. At the request of the council of any municipality, 
the commission shall also investigate and ascertain the value of the prop
erty of any public utility used and useful for service and com·enience of 
the public where the whole or major portion of such utility is situated in 
such municipality. Every public utility or railroad shall furnish to the 
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commission, its engineers, experts or other assistants from time to time 
and as the commission may require maps, profiles, contracts, reports of 
engineers and other documents, records and papers or copies of any or 
all of the same, in aid of any investigation or ascertainment of the value of 
its property, and shall grant to the commission or its agents free access 
to all of its premises and property and its accounts, records and memoranda 
whenever and wherever requested by any such duly authorized agent, and 
every public utility or railroad is hereby directed and required to co-operate 
with and aid the commission in the work of the valuation of its property 
in such further particulars and to such extent as the commission may re
quire and direct. The commission shall have such power to make all 
rules and regulations, as to it may seem necessary, to ascertain the value of 
each and every utility or railroad in the state." (103 0. L., pag~ 808.) 

On May 5, 1915, this statute was amended to read as follows: 

"The commission for the purpose of ascertaining the reasonableness 
and justice of rates and charges for the service rendered by public util
ities or railroads of this state, or for any other purpose authorized by 
law may investigate and ascertain the value of the property of any public 
utility or railroad in this state, used or useful for the service and con
venience of the public. At the request of the council of any municipality 
the commission after hearing and determining that such a valuation is 
necessary may also investigate and ascertain the value of the property of 
any public utility used and useful for the service and convenience of the 
public where the whole or major portion of such utility is situated in such 
municipality. Every public utility or railroad shall furnish to the com
mission, its engineers, experts or other assistants from time to time and as 
the commission may require maps, profiles, contracts, reports of engineers 
and other documents, records and papers or copies of any or all of the 
same, in aid oi any investigation and ascertainment of the value of its 
property, and shall grant to the commission or its agent free access to all 
of its premises and property and its accounts, records and memoranda 
whenever and wherever requested by any such duly authorized agent, 
and every public utility or railroad is hereby directed and required to co
operate with and aid the commission in the work of the valuation of its 
property in such further particulars and to such extent as the commission 
may require and direct. The commission shall have such power to make 
all rules and regulations, as to it may seem necessary, to ascertain the 
value of each and every utility or railroad in the state." (106 0. L., page 
225.) 

Said section 499-8, General Code, as enacted April 18, 1913, authorized and 
required the public utilities commission of Ohio to make an investigation and val
uation of the property of the public utilities and railroads of this state for the pur
pose of ascertaining the reasonableness and justice of the rates and charges for 
the service rendered by them, or for any other purpose authorized by law. Said 
section also conferred the mandatory authority upon the commission, at the re
quest of council of any municipality, to investigate and ascertain the value of the 
property of any public utility used and useful for service and convenience of the 
public, where the whole or major portion of such utility is situated in such munic
ipality. 

Sections 499-9 to 499-14, inclusive, and sections 614-49 and 614-50, of the Gen
eral Code, and being of the act of April 18, 1913, authorized the commission to 
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prescribe the details of the im·entory of the property of each public utility or rail· 
road of the state, as authorized to he made by said section 499-8, General Code. 
and upon completion thereof to thereafter keep the inventory up to date J,y show
ing all extensions and improvements, or other changes in the condition and valua
tion of the property of all public utilities and railroads in the state and to ascer
tain the value of said extensions and improvements and changes as might from time 
to time be made. 

Sections 614-24 to 614-26, inclusive, of the General Code, and other related 
sections of the act of 11ay 31, 1911 (102 0. L., 549), being an act changing tlw 
name of the railroad commission of Ohio to that of the public service commission 
of Ohio, defining the powers and duties of the latter commission with respect to 
public utilities, conferred upon the commission the right to investigate and determine 
the value of all the property, including the value of its physical property, of ewr) 
public utility within its jurisdiction, actually used and useful for the service and 
convenience of the public, whenever it deemed the ascertainment of such valuation 
necessary in order to carry into effect any of the provisio~s of the said act. 

It thus appears that by said act of April 18, 1913, the legislature changed lhe 
policy of the state with reference to the valuation of public utilities as was provide<! 
for in said act of May 31, 1911, thereby making it mandatory that the public util
ities commission ascertain the value of all the property of every public utility or 
railroad in the state, used and useful for the service and convenience of the public. 
These mandatory sections were enacted April 18, 1913, and, pursuant to authority 
by them conferred upon it, the public utilities commission of Ohio issued said order 
X o. 176 of the nineteenth day of March, 1914. 

The wording of this order is so similar to the wording of said section 499-8. 
by authority of which it was promulgated, it would seem that for the purposes and 
obi ects of the order as therein declared, it would be valid if the statute is valid. 
There is nothing on the face of said order that would, in my opinion, make it 
legally unreasonable. 

That the state has the right to regulate those businesses, in which the public 
has an interest, has long since been the law. Legislation laying down rules in first 
instances for the course in which those who engage in these businesses must follow, 
has always been regarded as due process of law, if kept within proper bounds. This 
principle was fully recognized in the case of :\Iunn v. Illinois (96 U. S. 113). 

Consistently reco.nciling the division of powers of government, our courts have 
held valid a multitude of statutes in which the legislature, after laying down rules 
and principles as substantive law, has been content to leave the execution and detail 
to other officers, such as administrative bodies. The power of the legislature to 
establish a commission, with power to fix rates and to do the reasonable things 
required in order to ascertain the values upon which reasonable rates may be fixed, 
has not been successfully challenged since the courts upheld such a conferred power 
by the legislature in the railroad commissiol) cases, reported in 116 U. S., 307. 

Section 2 of article XIII of the Ohio constitution of 1851 with 1912 amendments 
prvided that : 

"Corporations may be formed under general laws; but all such laws 
may, from time to time, be altered or repealed. Corporations may be classi
fied and there may be conferred upon proper boards, commissioners or of
ficers, such superdsory and regulatory powers over their organization, busi
ness and issue and sale of stocks and securities, and over the business and 
sale of the stocks and securities of foreign corporations and joint stock 
companies in this state, as may be prescribed by law. Laws may be passed 
regulating the sale and conveyance of other personal property, whether 
owned by a corporation, joint stock company or individual." 
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It is unnere>,ary to argue at length or to cite additional authorities in order 
to reach the conclusion that the statute in question, properly interpreted and applied, 
is valid. The que,tion as to whether or not the application of the order and the 
enforcement thereof, within a certain time, or at any time, would make it an un
reasonable order, or amount to the taking of property without due process of law 
or without just compensation, would be one of fact to be determined with reference 
to each particular case. 

It appears that while the order is general in its terms as to public utilities and 
interurban railroads, it was served directly upon, and service thereof acknowl
edged, in writing, by the utilities and interurban railroads of the state. The result 
of such service is that the order was made special as to each utility and railroad 
coming within the scope of its provision and acknowledging receipt of service 
thereof. 

That the legislature intended that the commission should have the means of 
obtaining full information with reference to a public utility, when a question of 
public service is being considered by it with reference to such, is further evidenced 
by section 614-35, G. C., which is as follows: 

"Each such utility shall furnish to the commission in such form and at 
such times as the commission may require such accounts, reports and in
formation as shall show completely and in detail the entire operation of 
the public utility in furnishing the unit of its product or service to the 
public." 

This section has to do primarily with operation, but operation and resultant 
service are factors in valuation and rate making. 

I come now to a consideration of the amendments to said section 499-8, G. C., 
as adopted ~lay 5, 1915. It will be noted that in the amended form of the statute 
the language "shall investigate and ascertain the value of the property," was changed 
to "may investigate and 'ascertain the value of the property," thus leaving it optional 
with the commission as to whether or not it would make a valuation for any of 
the purposes set forth in the statute. Again, the phrase "of every public utility or 
railroad" was changed to "of any public utility or railroad," this making it clear, 
to my mind, that the legislature intended the commission to ascertain the value of 
the property of any public utility or railroad of this state only when in its discre
tion such a valuation should be made for any of the purposes enumerated in the 
section. 

The provision of the statute relating to valuation at the request of a municipal
ity was made to read as follows: 

"At the request of the council of any municipality the commiSSIOn, 
after hearing and determining that such a valuation is necessary, may 
also investigate and ascertain the value of the property of any public utility 
used and useful for the service and convenience to the public where the 
whole or major portion of the utility is situated in such municipality." 

Here we have a special provision, that when a municipality desires to have a 
valuation made of the property of certain public utilities, there must be a request 
tJ1erefor by the council of any such municipality and the commission upon hearing 
shall determine whether or not there is a necessity for such valuation. 

These amendments of ~Iay 5, 1915, to said section 499-8, G. C., have changed 
the mandatory proYisions thereof, with reference to valuation by the commission, and 
returning to the policy with reference thereto adopted by said act of May 31, 1911, 
have again left it to the discretion of the commission, in each particular case, to 
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determine whether or not a valuation of the property of a public utility or railroad 
in this state shall be made for any one of the purposes named in said section. 

Said order Xo. 176 was promulgated and became effective under the mandatory 
form of said section 499-8, G. C., as enacted April 18, 1913, and is, therefore, valid 
and continuing until modified or revoked by the commission in the exercise of the 
discretion conferred upon it, in these respects, by the amendment to 'iaid section 
499-8, G. C., as adopted May 5, 1915. 

For answer to your first inquiry, I advise that the public utilities commi~sion of 
Ohio was authorized to make, promulgate and require compliance with ~aid order 
No. 176. 

As to your second inquiry, I call your attention to the amendment to said order 
K o. 176, adopted by your commission January 14, 1916, as follows: 

"First. That, pending the further order of the commission, any public 
utility or interurban railroad, upon application by it, may be granted an 
extension of time until January 1, 1917, within which to file its inventory 
and list of property. 

"Second. That any public utility or interurban railroad hereafter fur
nishing list, inventory and valuation, as required by said order No. 176, 
may furnish same either as of July 1, 1914, or as of any subsequent date 
certain." 

This so-called amendment to said order does not effect any change in the method 
of the commission with reference to requiring the lists, inventories and valuations 
therein required. It is proof that the commission is still enforcing the order as 
made under the mandatory form of said section 499-8. 

\Vhile the authority of the commission to act under the order is limiter! to its 
terms, it appears therefrom that the commission has under consideration the value 
of the property of all public utilities and of all interurban railroads in the state of 
Ohio, "for the purpose of ascertaining the reasonableness and justice of the rates 
and charges for service rendered by such public utilities and interurban railroads, 
and for all other purposes authorized by law." Hence, there arc no public utilities 
or interurban railroads in Ohio to which your second inquiry can apply; and this 
is true also with reference to your third inquiry. 

Since submitting these formal inquiries, you have advised me orall~· that thl'Y 
arise out of the requests of some of the officers of the city of Toledo, Ohio, un
officially made, that the commission require the Toledo Railways & Light Company 
to furnish forthwith to the commission lists, inventory and valuation of all of its 
property pursuant to said order No. 176, notwithstanding the extension of the time 
granted in the amendment thereto, as above set forth, and that no request for such 
valuation has been made by the council of said city of Toledo. You further advise 
me that there is no question pending before your commission as affecting the rea
sonableness and justice of any of the rates or charges made, or to he made, hy the 
said Railways & Light Company for its public service, except as appears in saicl 
order No. 176. 

If the city of Toledo desires to have made the list, inventory and valuation of 
the property of the Toledo Railways & Light Company at any time other than that 
in which the commission is proceeding to have such list, inventory and valuation 
made and filed with it, the method therefor, as specially provided hy the legisla
ture, is full and complete as appears in the provisions of said section 499-8, G. C.. 
hereinbefore quoted. 

If the city of Toledo desires to have made the inventory and valuation of the 
property of said the Toledo Railways & Light Company for the purpose of de-
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termining whether or not it will acquire the same, your commission is fully author
ized to make such inventory, appraisal and valuation upon request of the city, in the 
manner provided for in sections 4000-1 to 4000-5, inclusive, of the General Code of 
Ohio, 103 0. L.; page 726. 

Respectfully, 

1395. 

Enw ARD C. TuRNER, 
Attorney-General. 

APPROPRIATION TO CITY OF COLU:O.IBUS-"REPAVING HIGH 
STREET FROM BROAD TO STATE I~ FRONT OF STATE GROUND" 
ITEM, COST AND EXPENSE OF CONSTRUCTING WATER MAIN 
IN HIGH SREET, INCLUDED. 

From the appropriation to the city of Columbus for "repaving High street from 
Broad to State in front of state ground" the state's proportionate share of the 
cost and expense of co1zstntcting water line in Higlz street may be paid. 

COLUMBVS, OHIO, l\iarch 18, 1916. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-Under date of February 29th you submitted for my opinion the 

following inquiry: 

"The general assembly appropriated a smn of money for the improve
ment of High street in Columbus, as follows: 

"'Repaving High street from Broad to State in front of state ground, 
$5,000.00.' (104 0. L., 217.) 

"In the act of :\fay 27, 1915 (106 0. L., 827), is the following: 
"Any monies * * * appropriated to the city of Columbus for 

paving contiguous to state property, against which no liabilities shall have 
been incurred prior to July I, 1915, shall he available for expenditures, at 
any time prior to July 1, 1917, for the purposes for which they were 
originally appropriated * * *.' 

"The city of Columbus presents to us vouchers as follows: 
"For 'cost and expense of improving High street, from Livingston 

avenue to the south enct of the superstructure of the North 
High street viaduct, 660 feet front on High streeL-----------$2,731.66 

'Credit for curb ------------------------------------------------ 338.25 

'Net assessment ----------------------------------------$2,393.41' 
"For 'cost and expense of constructing water line in High street, 

from Livingston avenue to the Xorth High street viaduct, 660 
feet frontage on High streeL--------------------------------$1,617.00' 
"'Ne are in doubt whether the second voucher can be paid under the 

above mentioned appropriation. \Vill you kindly advise us?" 

The appropriation to which you refer, made in 104 0. L., 217, read as follows: 

"CITY OF COLU).IBUS 
"Repaving of High street from Broad to State in front of state 

ground ----------------------------------------------------$5,000.00" 
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Under the final clause of said act it was provided that the money appropriated 
in the bill containing the above appropriation should be paid upon the approval of 
a special auditing committee, and said committee was authorized and directed 
"to make careful inquiry as to the validity of each and every claim herein made, 
and to pay only so much as may be found to he correct and just." 

In an opinion rendered to you hy my predecessor, Hon. Timothy S. Hogan, 
on ~ ovember 28, 1914, it was held as follows: 

"Under familiar rules of law it has been decided that there is no 
authority to make a valid assessment against property belonging to the 
state, or at least that there is no method of payment other than by appeal 
to the legislature. 

"Such being the case it is apparent that the legislature has decided to 
recognize the moral obligation of the state to hear its proportionate share 
of the cost of the improvements referred to, and for that purpose has set 
aside the amounts as specified heretofore. * * * The legislature 
having determined, as it appears to me, that the state should stand its 
proportionate share of the assessment upon the improvements specified, it 
should only pay the same after the amount thereof has been determined 
in the same manner as the amounts to be paid hy other abutting property 
owners are determined, and that as soon as ·the same is so determined 
the claim should be presented to the special auditing committee, which 
committee should go over carefully and allow the same." 

Mr. Hogan's opinion, therefore, was that the five thousand dollars which was 
appropriated for the purpose of repaving High street was a sum set aside out of 
which the state's proportionate share of the cost of repaving High street should 
be paid, and not that the entire five thousand dollars should be paid at all events. 
In this conclusion I am in hearty accord. 

Such being the fact, the question then to be determined is whether or not 
the appropriation for repaving High street shall include not only the state's share 
of the expense of repaving High street, hut aiso the state's share of placing a 
water line in said High street. 

Under the provisions of section 3Rl2, G. C., a municipal corporation is given 
the power to levy and collect special assessments. Said section provides that the 
council of any municipal corporation may assess upon the abutting, etc., property 
in the corporation "any part of the entire cost of an expense connected with the 
improvement of any street * * * by grading; draining, curbing, paving, re
paving, repairing, constructing sidewalks, * * * retaining walls, sewers, drains, 
* * * water mains or laying of water pipe, etc." 

In other words, under section 3812, G. C., a municipality is authorized to 
improve any of its streets in the manner above indicated, and I do not doubt that 
in the improvement of a street all of such matters may be taken care of in one 
improvement. 

After the receipt of your inquiry I requested the city attorney of Columbus, 
to advise me relative to the constructil!)n of the improvement on High street, and 
have received from him a letter as follows: 

"In answer to your request for information as to the method which 
was used in constructing High street water main ancl the High street 
paving, proper, I beg to state that both were constructed under the provi
sions of sections 3812, G. C., et seq. There were separate proceedings for 
the water main and the paving, but they were carried on simultaneously. 
I quote the title and first sections of the ordinances determining to proceed: 
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'"An Ordinance Xo. 28102. 
" 'Determining to proceed with the improvement of High street, from 

Livingston a wnue to the south end of the ~uperstructure of the X orth 
High street viaduct in the city of Columbus, Ohio. 

·• 'BE IT ORDAIXED by the council of the city of Columbus, state 
of Ohio: 

"'Section I. That it is hereby determined to proceed with the im
pon·ement of High street, from Livingston avenue to the south end of the 
superstructure of the North High street viaduct, hy laying water mains 
with valves ami appurtenances.' 

"'An Ordinance X o. 28103. 
"'Determining to proceed with the improvement of High street, from 

Livingston a\·enue to the south end of the superstructure of the Xorth 
II igh street viaduct in the city of Columbus, Ohio. 

· .. 'BE IT ORDAIXED by the council of the city of Columbus, state 
of Ohio: 

"'Section I. That it is hereby determined· to proceed with the im
provement of High street, from Livingston avenue to the south end of 
the superstructure of the :\orth I !igh street viaduct hy grading, clraining, 
curbing and paving the roadway with asphalt or wood block.' 

"You will notice that these ordinances hear consecutive numbers. They 
wne introduced in council on the same evening. I also note that the esti
mated assessments, both for the water main and the pa \"ing proper, were 
tiled with council on the same date, to wit, January 17, 1916. I am 
informed hy our engineering department that the general assembly, pre
liminary to its passage of the act making the appropriation, was furnished 
an estimate of the state's share of the cost of the whole improvement, to 
wit, $5.000. It was, I think, generally known at the time that the amount 
$5,000 was a larger amount than was necessary to simply cover the cost 
of the pa,·ing proper. The engineering department in making the estimate 
had in mind hoth the cost of the water main and the paving." 

It appears, therefore, that the city of Columbus undertook to make two im
provements in the said High street-one by laying water mains and the other by 
grading, draining,. curbing and paving the roadway. 

Although council undertook to make the improvement of High street under 
two separate ordinances, nevertheless, the improvement itself can well be consid
ered as one. The appropriation by the legislature is for such amount as to 
apparently include the entire improvement maclr, and although the legislature in 
making the appropriation used the word "repaving," nevertheless, I am of the 
opinion that a strictly technical meaning should not he given to such word, but that 
it should be read as if the word "improving" had been used. 

The letter from the city attorney of Columbus indicates that the engineering 
department of the city in making up the estimate which was submitted to the 
general assembly for the sum of fn·c thousand dollars had in mind both the cost 
of the water main and of the paving. 

I am, therefore, of the opinion that the voucher calling for the cost and 
expense of constructing the water line 111 High street, can be paid from the 
appropriation of fi,·e thousand dollars. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 
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1396. 

:\!UXICIPAL CORPORATIOX-UXDER ORDIXA:\CE PASSED RY COL'X
CIL OF ALLIAXCE, YACATIXG PARTS OF STREETS THE STATE 
HAS ACQUIRED PROPER TITLE TO P.\RTS OF STREETS SO 
\'.\C\TED. 

['udcr ordinance passed by cozlllcil of Alliance, <'acatinrt parts oj Jtrccts tltc 
state ltas aCtJIIired f'rof>rr title to f>arts oj str<'Cts sa <'acated. 

Corx:o.IBI'S, Unro, .\larch 11< l<Jl£,_ 

!fox. llnwx 1.. B \kt;Ek, SNretary Oltio State A r111ory Hoard, Colwulms, Ohio. 
lh:.\R SJR :-l'nrler date of :\larch 3n1 you ,ulnnittetl inr my opininn the fol

lowing letter: 

"Pur,uant to your decision of September R, 1915, relatin• to the 
:\lliance armory site, I st·cured the record of the dee<! for saitl site an•\ 
the recorded tleed has been returned hy the recorder of Stark county It> 

thi' oftice. 
"In further compliance with your saitl deeision, signer! and for-

warded to City Solicitor ?dorris, of Alliance, the petition for \·acation 
of parts of certain stret·ts. The city solicitor informed me that saitl 
Yacation has been accomplished, and the eYidence thereof has heen sent 
tn me hy the city clerk of .\lliance, and is herewith forwarded. 

"Please a1h·ise whether or not the state of Ohio has acquired proper 
title to the parts of streets mentioned in enclosed transcript of proceed
ings, under Alliance ordinance 2007. and has such title properly added 
said parts of streets to the armory site de,.;criherl in your opinion of 
Septemher 8, 1915." 

Enclosed with your letter was a copy of the ordinance referred to, m the 
following language: 

"An ordinance to yacate the following strips of land, to wit: A 
strip of land twelve feet in width running along the south side of said 
Hester street and lying immediately north of and adjacent to the north 
lot line of said lot numher 240 between :\lechanic awnue and the wc,.;t 
right-of-way line of the Xew York Central Railroad Company; a strip 
of land 11 feet in wi<lth running along the east side of :\lechanic avenue 
and lying immediately west of and adjacent to the west lot line of said 
lot number 240 from !!ester. street to Ely street, and a strip of land 9 
feet in width running along the north side of Ely street and lying imme
(liately south of and adjacent to the south lot line of said lot number 
240 from l\Iechanic avenue to the west right-of-way line of the New 
York Central Railroad Company, said strips of land lying immediately 
north, west, south and adjacent to the west portion of said lot number 
240, in the city of Alliance, Ohio. 

"WHEREAS, on the 13th day of September. :\. D. 1915, a pet1twn 
by the owner of the west portion of lot number 240 in the city of Alliance. 
Ohio, and lying in the immediate vicinity of Hester, :\Iechanic and Ely 
streets in the city of .\lliance, Ohio, was duly presented to council, pray
ing that the following strips of land, to wit: A ,trip of land 12 feet in 
width running along the south side of said Hester street and lying imme-
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diately north of and adjacent to the north lot line of said lot number 
240 between :\Iechanic avenue and the west right-of-way line of the ~ew 
York Central Railroad Company, a strip of land 11 feet in width running 
along the east side of :\lechanic avenue and lying immediately west of and 
adjacent to the west lot line of said lot number. 240 from Hester street 
to Ely street, and a strip of land 9 feet in width running along the north 
side of Ely street and lying immediately south of and adjacent to the 
south lot line of said lot number 240 from :\Iechanic avenue to the west 
right-of-way line of the ~ew York Central Railroad Company, said strips 
of land lying immediately north, west and south and adjacent to the west 
portion of said lot number 240 in the city of Alliance, Ohio, be vacated; 
and notice of the pendency and prayer of said petition has been given as 
required by law, by publication in the Alliance Daily Review, a news
paper of general circulation in the corporation for six consecutive weeks 
ending October 23, 1915, and, 

"WHEREAS, council upon hearing is satisfied that there is good cause 
for such vacation as prayed for, that it will not be detrimental to the 
general interest and ought to be made, now therefore, 

"BE IT ORDAINED BY THE COUXCIL OF THE CITY OF 
ALLIANCE, STATE OF OHIO: 

"Section 1. That the following strips of land, being a .portion of 
Hester, Mechanic and Ely streets, to wit: A strip of land 12 feet in 
width running along the south side of said Hester street and lying im
mediately north of and adjacent to the north lot line of said lot number 
240 between Mechanic avenue and the west right-of-way lirte of the New 
York Central Railroad Company; a strip of land 11 feet in width running 
along the east side of Mechanic avenue and lying immediately west of and 
adjacent to the west lot line of said lot number 240 from Hester street 
to Ely street, and a strip of land 9 feet in width running along the north 
side of Ely street and lying immediately south of and adjacent to the 
south lot line of said lot number 240 from :\Iechanic avenue to the west 
right-of-way line of the :New York Central Railroad Company, said strips 
of land lying immediately north, west, south and adjacent to the west 
portion of said lot number 240 in the city of Alliance, Ohio, be and the 
same are hereby vacated. 

"Section 2. That this ordinance be and remain in force from and 
after the earliest period allowed by law. 

"Passed November 15, 1915. 
"Arthur A. Reeves, President of Council. 

"ATTEST: Chas. 0. Silver, Clerk. 
"Approved November 16, 1915. 

"Published in Review, 11-17-24. 
"W. P. Barnum, Mayor. 

"February 7, 1916. 
"I hereby certify that the foregoing is a true and correct copy of 

ordinance number 2007, passed X ovember 15, 1915, and that the same was 
published in the Alliance Daily Review, a newspaper of general circula
tion in the city of Alliance, Ohio, X ovember 17, 1915, and November 24, 
1915. 

"Chas. 0. Silver, Clerk of Council, City of Alliance, Ohio. 
"March 11, 1916. 

"I hereby certify that no referendum petition has been filed against 
the above ordinance, Xo. 2007. 

"Chas. 0. Silver, Clerk of Council, City of Alliance, Ohio." 
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Section 3i25, of the General Code, provides a~ follows: 

"On petition by a person owning a lot in the corporation praying that 
a street or alley in the immediate vicinity of such lot may he vacated or 
narrowed, or the name thereof changed, the council of such municipality, 
upon hearing, and upon being satisfied that there is good cause for such 
change of name, vacation or narrowing, that it will not be detrimental to 
the general interest, and that it should he made, may declare by ordinance 
such street or alley vacated, narrowed, or the name thereof changed. And 
council may include in one ordinance the change of name, or the vacation 
or narrowing, of more than one ~treet, avenue or alley." 
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I am of the opinion that the ordinance is in conformity with the statute and 
that, therefore. the state has acquired proper title to the parts of the streets men
tioned, and that saicl parts of streets have been properly added to the armory 
site described in my opinion of September 8, 1915. 

1397. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 

~EWSP,\PER-ADVERTISK\IEXTS DEE~IED BY PUBLIC OFFICERS TO 
BE OF GEXERAL IXTERST TO TAX PAYERS U:-\DER SECTIOX 
6252, G. C.. ARE TO BE PAID FOR AT RATE FIXED IX SECTIOX 
6251, G. C. 

.·tdvertisemellfs deemed by the coullf.\' auditor, treasurer, probate judge or 
commissio11ers to be of ge11cral i11tercst to tax pa::;crs u11der section 6252, G. C, 
and urdered published, are to be paid for at the n1te fixed ill section 6251, C. C. 

Cou.::~rst·s, 0Hw, :March 18, 1916. 

Hureau of luspcctinll aud Supcrr•isiou oj l'ublic Offices, Columbus, Ohio. 

GEXTLDIEX :-Cnder date of February 23rd you submitted for my opinion 
the following inquiry: 

"Section 6251, General Code, provicks the maximum price that may be 
paid per square for the publication of advertisl·ments, notices ancl procla
mations required to he published by a public officer, and section 6254, 
General Code. detines what a square is. 

"Section 6252, General Code, seems to authorize the auditor, treasurer, 
probate judge or commissioners to cause publication of such other adver
tisements of general interest to the taxpayers as the officers may deem 
proper. 

Questiou: \Yhl·re any of these officer' deem it necessary to publish 
a hrief notice, can such he regarded as being one required by law which 
must come within the price per square mentioned in section 6251, General 
Code, or may the publisher, for printing these, render a bill at so much 
per line according to the commercial rates of the paper in which same is 
published?" 
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An examination of the statutes discloses that the original act fixing the prices 
of legal advertising is found in 73 0. L., page 75. The first section of said act 
provided: 

"That publishers of newspapers shall be allowed to charge and entitled 
to receive for the publication of all advertisements, the price or rate for 
which is not now fixed by law, which by law are required to be published 
by any public officer or officers of counties, cities, villages, townships, 
schools, benevolent or other public institutions, and all notices and publi
cations know11 as official advertisements, notices relating to the estates of 
deceased persons, and all notices and publications generally kHown as legal 
advertisements, and all advertisements appertaining to any public interest 
and required by law to be printed in any newspaper in this state, the fol
lowing sums, to wit: For the first insertion, one dollar for each square; 
and for each additional insertion authorized by law, or by the officer or 
person so ordering, fifty cents for each square, fractional squares to be 
estimated at the same rate for space occupied; and in advertisements 
containing tabular or rule work, an additional sum of fifty per cent. may 
be charged in addition to the before mentioned rates." 

The second section of said act provided: 

"That hereafter all proclamations by sheriffs for elections; orders 
fixing times of holding courts; treasurer's notice of rates of taxation; 
bridge, pike, and ditch notices ; notices to contractors, and such other 
advertisements or notices of general interest to the tax payers, as the audi
tor, probate judge, treasurer and commissioners may deem proper, shall 
he published in two newspapers, etc." 

This was the condition of the statutes until the same were changed in the 
codification of the statutes made in 1880. At that time the codification committee 
changed the language of the said statutes so as to read as follows: 

Revised Statutes: 
"Section 4366. Publishers of newspapers may charge and receive for 

the publication of advertisements, notices, ami proclamations, the price or 
rate for which is not otherwise fixed by law, required to he published by 
any puhlic officer of the state, or of a county. city, village, hamlet, town
ship, school, benevolent, or other public institution, or by a trustee, assignee, 
executor, or administrator, the following sums, to wit: For the first 
insertion, one dollar for each square, and for each additional insertion, 
authorized by law or the person ordering the insertion, fifty cents for each 
square, fractional squares to be estimated at the same rate for space occu
pied; and in advertisements containing tabular or rule work, an additional 
sum of fifty per cent. may he charged in addition to the foregoing rates. 

"Section 4367. E\·ery proclamation for an election, order fixing the 
time of holding court, notice of rates of taxation. bridge, pike, and notice 
to contractors, and such other advertisements of general interest to the 
tax payers as the auditor, treasurer, probate judge, or commissioners may 
deem proper, shall be published in two newspapers of opposite politics, if 
there be such published in the county; hut this chapter shall not apply to 
the puhlication of the notices of delinquent tax and forfeited land sales." 

An examination of sections 6251 and 6252 of the General Code, will disclose 
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that the said sections are practically a re-enactment of sections 4366 and 4367, 
R. S., above quoted. 

The original act as found in 73, 0. L., 75, fixed the rate of legal advertising 
for publication of all advertisements which by law were required to be published 
-all notices and publications known as official advertisements-all notices relating 
to the estates of deceased persons-all notices and publications known as legal 
advertisements-and all ach·ertisements required by law to be printed, and the 
rate fixed was one dollar for each square for the first insertion, and fifty cents 
for each additional square. 

There i, no doubt that the act as originally enacted covered the advertise
ments of general interest which were deemed by the county auditor, treasurer, 
probate judge or commissioners proper to be published; but does the statute as it 
now exists apply to such advertisements? 

Section 6251, G. C., provides the rate for advertisements required to be pub
lished by a public officer of the state, etc. The original act stated "by law required 
to be published," but also referred to advertisements that were not strictly required 
by law to be published. 

Does the language "required to be published by a public officer" as used in 
section 6251, G. C., mean that it must be required by law to he published only, or 
does it likewise mean that it might he required by the public officer to be published? 

The statute is ambiguous, and, under the established interpretation of statutes 
in Ohio relative to codification, if a statute as codified is ambiguous resort may 
be had to the original statute in order to clear the ambiguity. 

Referring to the statute as originally enacted, there is no doubt that such an 
advertisement as that concerning which you inquire would fall within the legal 
rate for advertising. There is doubt as to whether it would or would not under 
the condition of the statutes as found in the codification of 1880 and the codifica
tion of 1910. 

Applying the rule as above stated, that the original statute may be consulted 
in order to solve an ambiguity, I am of the opinion that advertisements of general 
interest to the tax payers, deemed proper to be published by the auditor, treasurer, 
probate judge and commi'"iuuers, fall within the legal rate of advertising fixed in 
section 6251, G. C. 

That the above is the proper construction of section 6251, G. C., is further 
shown by the fact that the rate fixed states that for the first insertion the price 
shall be one dollar per square, ''and for each additional insertion, authorized by 
law or the person ordering the insertion, fifty cents for each square." 

If we were to read the prm·ision "required to be published" as "required 
hy law to be lJUl>Ii,hecl," then there would be no authority whatsoever for any 
officer or other person to orrler additional insertions. 

The fact that the phrase "or the person ordering the insertion" was retained 
in the law, both in its coditication of 1880 and in its present form, clearly estab
lishes the fact that the same effect is to be gi\'en thereto as was to be given to 
the law as enacted in 73 0. L., 75. 

li-Vol. I-A. G. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney-General. 
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1398. 

:\IUNICIPAL CORPORATIOX-COUXCIL CHAXGES GRADE OF STREET 
AFTER COXTRACT HAS BEEX LET AT A UXIT PRICE FOR ALL 
EXCAVATIOX-COXTRACTOR XOT REQUIRED TO ::\lAKE ADDI
TIOXAL EXCAVATIOX AT PRICE BID IX ORIGIXAL COXTRACT. 

Council having in resolution of necessity established grade of street a11d coil
tractor having bid a unit price for all exca~·atiou on tlze improveme11t contem
plated, if coullcil subseque11t/y changes the grade of the street the additioual exca-
1Jation caused thereby is not under the price bid for exca7.'atiou ill the oriyhwl coli
tract. 

CoLu:\mus, OHio, ::\1arch 20, 1916. 

Burealt of Inspection a11d Supcrvisio11 of Public Offices, Col~tmbus, Ohio. 
GENTLD1E"' :-Under date of February 28th you submitted for my opinion the 

following inquiry: 

"In a certain contract for the improvement of a street hy grading, 
curbing, paving, building sewers with necessary accessories and the laying 
of sidewalks, the contract providing for payment at unit prices, it was 
found necessary during the progress of the work to alter the grade of the 
street for a distance of 300 feet in order to make the grade conform to 
that of an intersecting street. By an error the grades of the two streets 
were established on lines which did not meet. This alteration was made 
in proper form by the passage of an ordinance of council. 

"This change of grade was such as to increase the quantity of excava
tion to the extent of 1,800 cu. yds., and the service director of the city 
executed a supplementary contract with the contractor. after the work was 
done, for 1,800 cu. yds. of rock excavation, agreeing to pay for such 
extra excavation at the rate of $2.00 per cu. yd., the price fixed .in the 
proposal and original contract being 29 cents per cu. yd. for all excavation. 
Settlement was finally made on the basis of the supplementary contract at 
$2.00 per cu. yd., or $3,600.00. 

"The following are quotations from the specitications, (which were 
made a part of the contract) for this work : 

"'SECT lOX 8. 

" 'The director of public service reserves the right to make any addi
tions or alterations in plans or specifications, by giving written notice to 
the contractor setting forth the same. If such change or alteration in
volves the omission _of any material or work called for by the original 
plan or specifications, any claims for loss or profit, or any other cause 
growing out of any such omission. is hereby expressly waived. 

"'SECTION 9. 

"'If such change or alteration involves labor or material on which a 
price is fixed in this contract, that price shall govern. If the price of such 
labor or material is not so fixed, the sum to be allowed for such materials 
and labor shall, before the work is proceeded with, he agreed upon and 
fixed in a written contract, etc. 
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" 'SECTION 31. 

"'\\"hate,·er earth, loam sand, clay, shale, rock, paving, macadam, iron 
pipe, iron work, ,ewer pipe, brick, or any other material is to be excavated, 
moved or tilled in embankment to whatever extent within the limits of any 
proposed improvement, such earth, loam, etc., and any other material shall 
be known and c]a,sitied as earth, and such classification shall extend to the 
word excavation whenever it may appear in these specifications, or in any 
proposal, contract, bond or writing, pertaining to the improvement which 
these specifications govern. 

"'SECTIOX 41. 

"'The price hid for excavation or embankment shall include the excava
tion and removal of all earth of every kind necessary, and all rock, cinder, 
shale, boulders, and the removal of all stumps, etc.' 

"Question 1: Under the specifications quoted, which were a part of 
said contract, was it the duty of the director of service to require the con
tractor to construct the improvement including the extra excavation caused 
by the change of grade for the specific price mentioned in his original bid 
and contract, or was it said director's duty, upon the change of grade being 
ordered, to require that a supplementary contract be entered into for said 
extra excavation at such price as may be agreed upon between him am! 
the contractor, which price in this instance was at an increased price over 
that fixed in the original contract? 

"Question 2: If it be held that for the extra excavation the contractor 
should have received the price stipulated in his unit bid for excavation, 
contained in his original contract, and not that fixed in the supplementary 
contract, would the fact that he has bcell paid the price fixed in the supple
mentary contract bar a finding for recovery?" 
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Section 3814 of the General Code provides that in making a pnhlic improve
ment, to be paid for in whole or in part by special assessment, the council of a 
municipality shall declare the necessity thereof by resolution; and section 3815, 
G. C., provides what "uch a resolution shall contain. Among other things, the 
said resolution shall determine "what shall be the grade of the street * * * 
to be improved." .\nr! said re,olution shall also approve the plans, specifications, 
estimates and profiles for the propo,ed improwmcnt. A notice of the pas,;age 
of such resolution is required to be served upon the owner of each piece of prop
erty to be asse,ser!, under the provisions of section 3818, G. C. 

The contract as let to the contractor in the matter concerning which you 
inquire was let on the hasis that the grade of the street was determined in the 
resolution of necessity, and the plans and specifications were prepared on the basis 
that sairl grade was so established in the resolution. 

\\'hen the contractor made his hid at a certain price for excavation work, and 
the specifications contained the provi,;ion found in section 8 thereof, to the effect 
that the director of public service reserved the right to make any additions or 
alterations in plans or specifications, by giving written notice to the contractor 
sl·tting forth the 'arne, and that found in section 9: 

"If 'uch change or alteration involves labor or material on which a 
price is fixed in this contract, that price shall gonrn." 

It must be presumed that 'uch prO\·isions 111 the ,pecifications on which the con-
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tractor bid were founded on the proposition that the grade for the street improve
ment had been established by council. 

In construing the contract entered into by the contractor with the municipality 
it must be first determined what effect should he given to section 9 of the specifi
cations, the grade of the street having already been determined; that is to say, 
whether or not a fair interpretation of the contract would embrace any or all 
changes or alterations which the director of public sen·ice might make, even 
including a change of grade, or whether it was only those changes and alterations 
that would be made in the contract as the work progressed, but not so radical in 
their nature as a change of grade. 

I am inclined to the opinion that the provisions of sections 8 and 9 do not go 
to the extent of binding the contractor to make such extra excavation as was made 
necessary by a change of the grade at the price tixed in his original contract. 

In some jurisdictions it has been held that whenen~r council, after a contract 
for an improvement had been let, made a change of grade it voided the entire 
contract so let, and it was necessary to proceed ab initio with the new change of 
grade. In such cases, however, the change of grade was over the entire improve
ment, and not simply at one end as in the ca'e under discus,ion ; nor does it appear 
in the decisions whether or not there was any statutory authority for any change 
or alteration in the original contract. 

See \\'arren v. Chandos et a!., 115 Cal., 382. 
Syllabus: 

"The supervisors have no power to authorize a change in the amount 
of assessment constituting a lien, hy increasing or diminishing the work to 
be done by a contractor for a street imtHovement, and where they lowered 
the grade of a street after the letting of a contract under a resolution of 
intention fill it to a higher grade, the improvement to till it to the lm\'t•r 
grade not being specitied in the resolution of intention, nor in the contract, 
the supervisors had no jurisdiction to order such improvement, and there 
was no contract therefor, and no hasis for a valitl assessment for such 
improvement." 

Furthermore, in the case under consideration neither the director of public 
service nor the contractor assumed that the provision relative to the price to be 
paid for additions and alterations would apply to such a radical change as was 
necessitated by the change of grade, for the reason that the director of public 
service agreed to pay and did pay, and the contractor received, a price in excess 
of that fixed in his original bid. 

It appears from the question submitted that the contract for the t•xtra excava
tion due to the change of grade was made after the work was clone, and that the 
same was not made in compliance with section 4331, G. C. Therefore, the require
ments of the statute in that regard were not complied with. Howe\·er, the con
tractor has received his money, and there is no intimation that the amount paid to 
him was excessive for the amount of work done, hut was the price that was agreed 
upon between himself and the director of public service as being the proper price. 
The city has received the benefit of the work done and the contractor has received 
pay for the work so done. This brings the case, as I view it, within the principle 
laid down in the case of State v. Fronizer, 77 0. S., 7. 

Answering your questions specifically, I am of the opinion in answer to your 
first question that under the specification' CJUotecl, \vhich were a part of the con
tract mentioned, it was not the duty of the director of public service to require 
the contractor to construct the improvement, including the extra excavation caused 
by the change of grade, for the specific price mentioned in his original bid and 
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contract. The contractor having received the price fixed by himself and the 
director of senice for the extra excavation due to the change of grade, and 
assuming that the price therefor is not so excessive as to indicate fraud, no re
cm·ery can be had against him for the amount received. 

An answer to your second question is not necessar~·, for the reason that I 
have held that the extra excavation was not required to he done at the price 
fixed in the original contract. 

1399. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney-Geueral. 

COUXTY TREASURER-DUPLICATE PAY:\IEXT OF TAXES-COXSTI
TUTES TRUST FUND-SUGGESTIONS AS TO HOW :\lONEY CAN BE 
REFUXDED. 

Jf oueJ• recei~•ed from the dupliCCite payment of taxes coustitutes a trust fuud 
to be lu!'/d by the couuty for the repayment of those wlzo uuder a mistake of fad 
made said duplicate Pa:ymeuts in the first iusta11ce. The bureau of iuspectiou aud 
super<•isiou of public offices should require a complete detailed repnrt nf such f'a.\'-
11/ellts at each e.raminatiou of the treasurer's office. 

Cou·~rnt·~. 0Hto, :\larch 20, 1916. 

Bureau of fuspection a11d Supen·isiou of Public Offices, Culu111bus, Ohio. 
GENTLEMEN :-1 beg to acknowledge receipt of your letter of :\larch 8, 1916, 

submitting the following inquiries : 

"Is a county treasurer required by law to account for double payments 
of taxes or assessments erroneously received hy him? Do duplicate pay
ments so made to him become public moneys within the meaning of sec
tion 286, G. C., as amended 103 0. L., 507? 

"If you hold in the affirmative, should he report such collections as 
collections that are required by section 2642, G. C., to he credited to the un
divided general tax fund, to he refunded by the county auditor under sec
tion 2589, G. C., when the person, entitled to same, demonstrates his right 
to recover by reason of erroneous payment? 

''If you hold in the negative, how shall the county treasurer dispose 
of such moneys? !low shall the examiners of this department report on 
same, in either event, as to findings in regard to same? 

"\\' e feel justified in asking- for your written opinion upon these ques
tions for the reason that the examiners of this department report that du
plicate payments of taxes and assessments in the larger counties of the state 
amou!lt, in the aggregate, to very large sums of money." 

It is apparent from your statement and from information gained from personal 
interviews with your examiners that the duplicate payment of taxes in many coun
ties is becoming a matter of serious concern to county officials as well as to your 
department. It appears that said payments have reached s11ch proportio11s in many 
counties as to imperatively require the adoption of some plan for the proper dis
position of the same in the absence of any statutory regulations providing for their 
disposal. 

It is well to observe that no statutory provisions have been made for the dis~ 
position of these funds because under the plan or scheme of the statutory law 
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it was not anticipated that such payments could occur. I refer in this connection 
to section 2594, G. C., which provides that when payment of either half of taxes 
is made the treasurer shall write in the blank space required to be left on each du
plicate opposite such taxes the word "paid." This provision of said section does 
not mean that the entry of this word shall be made in this column the next day 
after such taxes are paid or at some future time. This provision means and re
quires that such entry shall be made when the taxes are paid. If this is done, as 
it was intended it should be done, duplicate payment of taxes could not possibly 
occur because it would be discovered instantly. It seems, therefore, incredible that 
such payments, even if the provisions of this law were observed in a reasonable 
manner, could amount to many thousands of dollars each year in certain counties, 
as the examinations of your department show in the case. 

Referring now to your inquiry in reference to section 286, G. C., as amended 
103 0. L., 507, we find its provisions which are pertinent to said inquiry are as 
follows: 

"The term 'public money' as used herein shall include all money re
ceived or collected under color of office whether in accordance with or 
under authority of any law, ordinance or order, or otherwise, and all public 
officials, their deputies and employes, shall be liable therefor." 

Unquestionably money collected in any manner by a county treasurer for taxes, 
whether received and paid under a mistake of fact or Ia w, is collected by said treas
urer under color of office. I have no hesitancy, therefore, in saying that duplicate 
payments of taxes, paid and received under a mistake of fact, constitute public 
money within the meaning of this section. Such payments, therefore, are proper 
subjects for the attention of your examiners when making the annual examination 
required by law in the office of each county treasurer. But it must be understood 
that this statute does not thereby make such payments public money in the sense 
that the money received therefrom may be used by the county for public purposes 
or may be credited to any fund of the county to be used for public purposes. The 
money so received from duplicate payments of taxes becomes, is and must con
tinue to be until exhausted a trust fund for the benefit of those who created it by 
mistake and who are entitled to be repaid from it upon proof of such mistake and 
their consequent right to such repayment. For this reason I am of the opinion, in 
answer to your second inquiry, that it would not be proper to report this money 
under the provisions of section 2642, G. C., nor should it be credited in any event 
to the undivided general tax fund. As before observed, there are no statutory pro
visions applicable to this situation, and I, therefore, advise that this money be held 
by the county treasurer until his semi-annual settlement with the county auditor. In 
the meantime each treasurer should make every possible effort to return all dupli
cate payments to those who are entitled to the same. At the time of making the 
semi-annual settlement whatever amount of such payments remains in the hands 
of the treasurer should he reported by him to the auditor and turned into the county 
treasury to be credited to a special trust fund and thereafter all claims against such 
fund should be paid upon the allowance of the county commissioners; said allow
ance to be made upon the written request of the treasurer aud upon proof that the 
party making the claim _is rightfully entitled thereto. 

I further advise that your examiners be instructed at each examination of the 
treasurer's office to make a detailed report of this fund showing who has made the 
payments which created it and the amount each has paid. In this manner a pub
licity will be given which will doubtless result in advising many persons of their 
mistake and result in their recovery of what rightfully belongs to them. 

It must be understood, however, that the foregoing plan is offered merely as a 
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suggestion. Other plans may be adopted if so desired. Under the provisions of 
section 2ii. G. C.. the auditor of state is fully authorized to prescribe and require 
a system of accounting and reporting for all county offices and other offices named 
in section 274, G. C. This section, therefore, gives your department ample power to 
provide any plan it may choose to adopt for the reporting and accounting of the 
moneys unc!er consideration here. I must advise, however, that no system should 
be adopted for such accounting that docs not recognize the trust character of this 
fund and which does not require the treasurer to turn the same into the county 
treasury at stated intervals and which does not also provide for a complete de
tailed report of said fund at the time of the annual examination of the office of 
each county treasurer. 

1400. 

Respectfully, 
EDWARD c. TUR:-IER, 

Attorney-General. 

TEACHER IN PUBLIC SCHOOLS l\IAY NOT MAKE UP FOR A DAY LOST 
DURIXG TER~I OF TEACHIXG OX WASHIXGTON'S BIRTHDAY
SECTION 7687, G. C., CONSTRUED. 

A teacher in the Public schools may not, under authority of section 7687, G. C., 
make up for a day lost during the term by teaching on the 22nd day of February 
(Washington's birthday). 

CoLt:MBt:s, OHIO, March 20, 1916. 

HaN. ARCHER L. PHELPS, P1'osecuting Attorney, Warren, Qlz,io. 
DEAR SIR :-I have your letter under date of ~larch 7th, which is as follows: 

"In Bristol township rural school district, this county, the schools were 
not opcn~d on I'riday after the Thanksgiving holiday, 1915, it being under
stood between the teachers and the board of education that this clay should 
be made up later; on Washington's birthday. February 22nd, hy pPrmission 
of the hoard of education, the teachers in this school district, attempted to 
make up the clay lost after the Thanksgiving holiday by teaching on \Vash
ington's birthday. The question is now raised as to whether or not the 
teachers are entitled to two clays' pay for teaching on \Vashington's birth
day, thereby making up the day lost after the Thanksgiving holiday. 

"Section 7687, G. C., provides in part as follows: 
"'Teachers in the public schools may dismiss their schools without for

feiture of pay on the * * * twenty-second clay of February "" * *' 
"The evident purpose of this statute is to secure the observance of the 

respecth·e holiclays therein mentioned. The legislature did not give the 
boarcl of education the power to say whether or not schools should be 
kept open on the days mentioned, but left the decision of this question to 
the teachers themselves, with the express provision that if the teacher did 
dismiss the school, they should be paid for that day's time. If, on the other 
hand, the teacher elected to teach on that day, he would of course he en
titled to the day's pay. 

"In my opinion, howen·r. uncler the language of this statute, the teacher 
has no ri;.:ht to two days' wages for teaching on a holiday, and that is pre
cisely what it amounts to if a teacher may be permittee! to make up lost 
time on nne of th., holidays mentioned in section 7687. 

'I •. 
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"The manifest intent of the statute is to secure a dismissal of the 
schools on the holidays mentioned, to the end that these important days 
in our yearly calendar may be properly observed, and a reverence for the 
same established in the mind of the vouth. To secure this end, the teacher 
is given authority to dismiss the school without forfeiture of pay. This 
is clear; it is equally clear that if the teacher elects to keep the schools in 
operation on that day, he is then entiued to one day's pay. I can find no 
authority under the language of this section or elsewhere supporting the 
proposition, that if a teacher elects to teach on a holiday, that he is thereby 
entitled to two days' pay. 

"I will appreciate your opinion in this matter." 

I concur in the reasoning advanced and in the conclusion reached by you in 
answer to the question submitted. 

It seems clear to my mind that to hold that a teacher has authority under the 
above provision of section 7687, G. C., to make up for a day lost during the term 
by teaching on the twenty-second day of February would be to sanction as legal a 
practice which would defeat the manifest purpose of said statute. 

I am of the opinion, therefore, that your question must be answered in the 
negative. 

1401. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney-General. 

WEIGHTS AND MEASURES LAWS-XO PROVISION OF LAW FOR MAN
UFACTURER OF PAPER ~IILK BOTTLES TO FILE BOND GUARAN
TEEIXG STANDARD ~IEASUREMENTS. 

There is 110 provision of law which enables a manufacturer of paper milk bot
tles to file a bo11d with an official as a guarantee that its bottles are up to the stand
ard required a11d thereby obviate the 11eccssity for inspection and sealing. 

CoLUMBUS, Omo, March 20, 1916. 

Tlze Board of .·Jgriculture, Dairy and Food Divisio1z, Columbus, Ohio. 
GEXTLD!EX :--Permit me to acknowledge receipt of your request for an opinion, 

which is as follows: 

"The Ohio weights and measures specifications provide that all bottles 
or containers used within the state shall be inspected and sealed, and any 
bottles or containers which fail to hold the standard measurements should 
he confiscated or destroyed. 

"This department has before it a request from the J. R. Van \Vormer 
Co., Toledo. Ohio, asking that they be permitted to file a bond with the 
state as an assurance that all paper milk bottles made by them will be 
of the required standard and the usual routine of sealing abolished. We 
are informed by this company that the measurements must be exact to the 
lOOth of an inch and if by chance there should be an error of this amount 
the folding machine would not fold the bottle. In all our inspection of 
these bottles we have never found one to be in excess or deficiency 
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"This department approved the issue of a bond and the authority of 
sealing same to be granted the manufacturer. 

"\Viii you kindly submit your opinion as to whether this would be a 
lawful act under the present weights and measures laws?" 

521 

I have carefully examined the laws of the state relative to weights and meas
ures, as well as the specifications which are issued by your board to the various 
inspectors and serve as their guirle in the conduct of their office. l'\ ow here in 
the law do I lind any provision for the giving of a bond such as is contemplated 
by the Van \\'ormcr Company, of Toledo, Ohio, and I am at a loss to see wherein 
anything would be accomplished by such an action on the part of that company. It 
one of the bottles of the Van \Vormer Company was found to be in violation "f 
the law, the same procedure would necessarily have to follow as in the case oi all) 

other individuals, partnership or corporation violating the weights and measures 
law. 

It is, therefore, my opinion that your board is without authority to accept 'the 
bond of the Van \\' ormer Company, referred to, and the action of that company in 
giving it would be without any force or effect in so far as it applied to the enforce
ment of the weights and measures law. 

1402. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-Ge11eral. 

BLIND RELIEF-0:-m NEED NOT BE TOTALLY BLIND TO RENDER HI:\! 
ELIGIBLE-QUESTION AS TO WHETHER SUCH PERSON \\'OULD 
BECOME PUBLIC CHARGE-SECTION 2965, G. C. 

One need not be totally bli1zd to render him eligible to receive relief u11der the 
provisions of section 2965, G. C. A conditio11 of blindness which makes ''Ill! u11able 
to maintain himself from becoming a public charge is required. 

CoLUMBUS, OHIO, March 21, 19lo. 

HoN. LINDSEY K. CooPER, Prosecuting Attorne;y, Ironton, Oluo. 
DEAR SrR :-Your letter of March 7th, in which you ask for an opm10n as to 

the operation of section 2965 of the General Code, has been received. \\'ith it you 
enclose copy of an opinion which you have just rendered to the county commis
sioners on this question. Your letter and the copy of opinion are as follows: 

"I have rendered the enclosed opinion to the county commissioners of 
this county, and they are anxious for me to submit to you section 2965, Gen
eral Code, for an opinion, especially on the following proposition: Does 
a person have to be absolutely blind and unable to see at all, heforc he is 
entitled to any relief, or, if the person has so lost his eyesight as to be un
able to provide himself with the necessities of life, for that reason, and has 
the other necessary qualifications entitling him to relief, can relief he 
legally afforded him? * * * 

"Thanking you in advance for the favor of your opinion on thi~ ques
tion, I am, * * * 
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"OPINIO~ 

"To the Hollorablc Board of Cowzty Commissioners of Lawrence Count)•. 
'fGENTLE:!IIEN :-Replying to your verbal enquiries relative to blind 

relief, will say: 
"Section 2967, General Code (as amended 103 Ohio Laws, 60), pro,·ides 

in part: 
"'No certilicate of qualification of drawing money hereunder shall be 

granted until the board of county commissioners shall be satisfied from 
the evidence of at least two reputable residents of the county, one of 
whom shall be a registered physician, that they know applicant to be blind 
and that he has the residential qualifications to entitle him to the relief 
asked.' 

"Section 2965 of the General Code, provides: 
"'Any person of either sex who, by reason of loss of eyesight, is unable 

to provide himself with the necessities of life, who has not sufficient means 
of his own to maintain himself, and who, unless relieved as authorized by 
these provisions would become a charge upon the public, or upon those not 
required by law to support him, shall be deemed a needy blind person.' 

"Section 2966 of the General Code, provides: 
" 'In order to receive relief under these provisions a needy blind per

son must become blind while a resident of this state, and shall be a resi
dent of the county for one year.' 

"It is, therefore, my opinion that a person does not have to be totally 
blind in order to be entitled to relief, but if he has lost his eyesight to the 
extent of being unable by reason of that fact to provide himself with the · 
necessities of life, and has the other necessary qualifications to entitle him 
to relief, he may lawfully be granted relief. 

"Section 2966 above quoted is as plain as language could make it, that 
is, that no person is entitled to relief who became blind at any time before 
he came into this state, and that he must be a resident of the county for 
one full year immediately preceding any relief granted." 

A reading of section 2965 of the General Code, supra, will at once show con
clusively that the blindness comprehended by that section is of a comparative na
ture, and what might be blindness in one to bring that person under the statute 
would not necessarily be blindness in another. 

It is, therefore, my opinion that it is not necessary that one be totally blind in 
order to entitle him to receive relief as a needy blind person. If he is so blind as 
to make it impossible for him to maintain himself from becoming a public charge 
he would be entitled to relief under the statute, all the other conditions being 
present. I concur in the conclusion expressed in your opinion. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 
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1403. 

COUNTY CO::\DIISSIOXERS AXD TOWNSHIP TRUSTEES-NO STATU
TORY PROVISIOX IX PURCHASIKG CULVERT PIPE AND ROAD 
MACHINERY TO LET CONTRACTS FOR SA::\IE BY COMPETITIVE 
BIDDING. 

There is 110 statutory pro'l/isioll 'l.i.'hich requires cozmty commissioners or t0"-'11-
ship trustees, ill purclzasi11g culvert pipe a11d road machiner:y, to let tlze contracts for 
the same by competitive bidding. 

CoLt:MBL'S, OHIO, March 2!, 1916. 

The Bureau of Inspection and Supen:isioll of Public OtfiLes, Columbus, Ohio. 
GENTLEMEN :-I have your communication of February 15, 1916, in which you 

submit the following inquiries: 

" ( 1) Can county commissioners make legal purchases of culvert pipe 
and road machinery without advertising for bids? If not, plea~e give condi
tions as to advertising, etc. Also please advise as to the amount, if any, 
that they may purchase at any one time without advertising for bids. 

"(2) Can township trustees make legal purchase of culvert pipe and 
road machinery without advertising for bids? If not, please give conditions 
as to advertising, etc. Also please advise as to the amount, if any, that they 
may purchase at any one time without advertising for bids." 

Section 157 of the Cass highway law, section 7200, G. C., contains the fol
lowing provision : 

"The county comm1sszoners may purchase such machinery or other 
equipment for the construction, improvement, mainteuam:e or r;epair of the 
highways, bridges and culverts under their jurisdiction, as they may deem 
necessary, which shall be paid for out of any taxes levied and collected 
for the construction, improvement, maintenance ami repair of roads, as 
provided in this chapter." 

The same section also contains the following provision: 

"Nothing herein shall prevent any township or two or more town
ships from purchasing for the exclusive use of the township or townships 
such machinery, tools and equipment as may be deemerl necessary by the 
trustees thereof, but before such purchase the suggestions of the county 
highway superintendent shall be considered. Such machinery, tools and 
equipment shall be paid for by the trustees of the township or by the trus
tees of two or more townships, if for the joint use of two or more town
ships, out of any funds available for road maintenance and r~pair. Such 
township or townships may join with an incorporated village for the pur
chase of machinery, tools and equipment for their joint use." 

Section 230 of the Cass highway law, section 7214, G. C., contains the following 
provision: 

"The county commissioners or township trustees may contract for and 
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purchase such material as is necessary for the purpose of constructing, 
improving, maintaining or repairing any highways, bridges or culverts 
within the county. * * *" 

The Cass highway law contains a number of provisions requiring the letting of 
contracts at competitive bidding. Section 63 of the act, section 3298-4, G. C., re
quires the township trustees to let contracts for road improvements to the lowest 
and best bidder after advertisement in the manner provided in said section. Section 
124 of the act, section 6945, G. C., requires county commissioners to award con
tracts for road improvements to the lowest and best bidder·after advertisement for 
bids in compliance with the terms of the section. Section l 56 of the act, section 
7199, G. C., provides that if in the opinion of the county commissioners it is advis
able to provide for the improvement, maintenance and repair of any portion of the 
highways of the county by contract, such contract, if the cost and expen:-e exceeds 
two hundred dollars, shall he let by competitive bidding. There are other sections 
of the act which require competitive bidding, but all of the sections which require 
the letting of contracts by competitive bidding relate to construction, improvement, 
maintenance or repair by contract. 

\Vhere commissioners or trustees proceed to construct, improve, maintain or 
repair a highway hy contract, they have no occasion to purchase material or ma
chinery, the necessity for such purchase arising only where the commissioners pro
ceed by force account. I am unable to find in the Cass highway law any provision 
which requires the commissioners, where they determine to proceed by force ac
count and must, therefore, purcha·se material and machinery, to let the contracts 
for such material and machinery hy competitive bidding, and I know of no general 
provision of law requiring them to so proceed. 

I, therefore, advioe you that there is no statutory provision which requires 
county commissioners or township trustees, in purchasing culvert pipe and road 
machinery, to let the contracts for the same by competitive bidding. While there 
is no legal requirement as to letting contracts for material and machinery by com
petitive bidding, it is my view that under ordinary circumstances the interests of 
the public will he best served by inviting bids and awarding the contracts to the 
lowest responsible bidder, in making the purchases referred to by you in your com
munication. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 
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1404. 

TREASURER OF STATE-WHEX SL"CH OFFICER :\IAY EREATE COL
LECTIO~ ACCOUXT IX SO~lE BAXK-LIMITATIOXS OF STAT
UTES APPLICABLE TO DEPOSITORIES OF ACTIVE AND INAC
TIVE FUNDS. 

I. The li111itations of section 330-1, G. C .. apply on/:y to the depositories of 
illactive funds. 

2. The General Code fixes 110 limitatioll as to the amozwt z,•hich a depository 
oj active fullds ma:y rccciz·e, except sztch limitatiolls proz•ided in section 330-3, G. C. 

3. Sectioll 744-12, G. C .. 106 0. L., 505, does 11ot limit the amount of state 
fzmds which 111a3' be deposited with Gil)' depository. 

4. Tlze treasurer of stale, as incidelllal to the proper discharge of his duties, 
is authori:::ed, during the heavy collection periods of each year whe11 active 
depositories are filled to (ll/'acity, a11d ulllil he is able to place the state funds ill 
inacti<:e depositories, to create a col/cctiou acco!llll in some local bank, which 
properly secures him aud the state fullds, for the purpose of depositing therein and 
secw·ing the collectioll of checks alld drafts received by him. 

Funds of the state should, ho<.l'l.'"i."er, be kept ill such collecti01~ accou11t only until 
the treasurer is able to trallsfer the same to properly qualified depositories. 

CoL,L"MBUs, OHio, March 21, 1916. 

Hox. A. V. DoxAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-I have your letter of February 21st, in which you request my 

opinion as follows: 

"Reference is hereby made to sections 321 to 330-11, inclusive, of the 
General Code, and, specifically, to 330-1 thereof, which reads as follows: 

"'Section 330-1. Xo bank or trust company shall have on deposit at 
any one time more than ils p<Ud in capital stock, and in no event more 
than three hundred thousand dollars ($300,000.00) as an inactive deposit. 
(102 v. 33, Sec. 12.)' 

"QUESTION: 
"1. Does this section above quoted apply to inactive deposits or 

clepositories only, and, 
"2. If so, what limitations as to amounts that may be deposited are 

placecl un active depositories? 
"3. Is section 744-12 (0. L. 106, page 505) applicable to deposits of 

the state treasury?" 

Section 330-1, of the General Code, quoted in your letter, by its specific terms, 
applies only to "inactive deposits" and fixes a definite limit upon the amount of 
inactive deposits which may be made in any bank or trust company. 

There is no limit as to the amount which may be deposited as an active deposit, 
except such as created by the provisions of section 330-3 of the General Code, 
which is as follows: 

"The treasurer of state before making such deposits shall require 
that each and every approved bank or trust company deposit with 
him United States government bonds, bonds of this state, county, township, 
school district, road district, or municipal bonds of this state at not less 
than their par value, in an amount equal to the amount of mone;r to ~ 
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deposited with such banks or trust companies, or surety company bonds, 
which when executed shall be for an amount equal to the amount deposited 
plus 5%, conditional for the receipt and safe-keeping and payment over 
to the treasurer of state or his written order of all moneys which may come 
into the custody of such bank, or trust company under and by virtue of this 
act, and the interest thereon when paid shall be turned over to the bank 
or trust company so long as it is not in default. And further, said bonds 
so given shall include a special obligation to settle with and pay to the 
treasurer of state for the use of the state interest upon daily balances on 
said deposit or deposits, at the rate bid for, but not less than 3% per an
num for inactive deposits and 2% per annum for active deposits (on a 365 
day basis) payable quarterly on the first Monday of February, May, Au
gust and Kovember of each year, or any time when withdrawals are made 
or the account is closed." 

Under the above section the security furnished by the bank or trust company 
must at all times be equivalent to the amount deposited, plus five per cent. This 
section is applicable to active as well as inactive deposits. 

Section 744-12 (106 0. L., page 505) referred to in your letter, is as follows: 

"That whenever any of the funds of the state, or any of the political 
subdivisions of the state, shall be deposited under any of the depository 
laws of the state, every corporation, person, partnership and association 
coming within the purview of this act shall be permitted to bid upon and 
be designated a~ depositories of such funds, upon furnishing such surety 
or securities therefore as is prescribed by the laws of the state of Ohio; 
provided, however, that there shall not be deposited with any such cor
poration, person, partnership, or association by any such political sub
division an amount in excess of five hundred thousand dollars." 

The above section, excepting the proviso following the semicolon, which limits 
the amount that may be deposited with any such "corporation, person, partnership 
or association," is applicable to state funds. · The limitation in the proviso refers 
solely to the funds deposited by a political subdivision of the state and does not 
apply to or affect the deposits of state funds. 

Although I have specifically answered your questions as asked, yet from the 
information secured since receiving your request at a conference in your office 
at which, together with yourself and the members of your inspection and account
ing force, the treasurer of state and two special counsel from my office were 
present, I do not believe that the situation which prompts your questions is cleared 
up or made easier of solution by the answers just given. 

It seems that there are three qualified depositories of active state funds in 
Columbus, the principal one having a capital stock of $500,000.00, another having a 
capital stock of $400,000.00, and the third having a capital stock of $25,000.00. 
The amount of active deposits which each of these banks can have at any time is 
therefore limited by the amount of securities of the character prescribed in said 
section 330-3 of the General Code, which such bank is able to and did put up with 
the treasurer of state. 

It is represented that none of said active depositories have been able to put 
up with the treasurer of state securities in excess of the amount of their respective 
capital stocks, and therefore that there has been no time when the treasurer of 
state was authorized to deposit with any of said banks an amount in excess of its 
capital s~~. 
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The perio(l commencing about XonmLcr 15th and ending about January 1st, 
is the heaviest collection period of each year in the office of the treasurer of state. 
The collections during this period, amounting at times to more than $1,000,000.00 
per day, are far in excess both of tht: amount which the treasurer is obliged to pay 
out upon warrants of the auditor of statt: and of the amount which he can lawfully 
place with the depositories of active funds. It therefore follows that until the 
excess over expenditures can be placed with depositories of inactive funds he must 
keep such collections, which are made largely in the shape of checks and drafts, 
in his safe, or he must convert such checks and drafts into cash and keep this 
cash in his safe, or he must create a temporary collection account with some bank 
until he is able to place the money so collected with depositories of inactive funds, 
or until the daily expenses have so reduced the active deposits that a transfer 
can be made to the depositories of such fnnds. 

The first of these plans results in keeping checks and drafts in the safe of the 
treasurer of state for days, and sometimes weeks, before the same are presented 
for payment. This plan is contrary to every accepted principle of good business, 
and subjects the treasurer to liability for loss by reason of the possible failure, 
during the time such checks and drafts are so held, of the drawer of a check or 
draft or the bank upon which it is drawn, or both, for which the treasurer has 
no security of any kind. I therefore cannot approve its adoption. 

The second plan, i. e., to convert the checks, drafts, etc., into cash and keep 
such cash in the safe until it can be placed in qualified depositories, is subject 
to the objection that the collection of a large number of such checks and drafts 
if done directly by the treasurer would entail an enormous amount of extra work, 
and occasion additional administration expense, while if done through the agency 
of a bank employed simply to collect, and not in the ordinary course of Lusiness 
as a depository, would naturally result in the necessity of paying the bank a com
mission to take care of its collection expenses. Since the treasurer receives 
several thousand checks and drafts per clay during this period, and the average 
amount of ~ch check is small, (more than three thousan8 checks each of $5.00 or 
less having been received in a single day), it follows that this collection expense 
would be unusually high and exceed by many times the interest which the :~mount 
so collected would earn, even if the treasurer were able to immediately find place 
for it in a properly qaulified depository. This plan would also take out of circula
tion and place in the vaults of the state treasurer at certain periods several million 
dollars of currency. The state would reap no benefit from this course, because 
no interest would he received on such sums, and it would in addition be contrary 
to the plain provisions of section 326 of the General Code, which section is as 
follows: 

"The treasurer of state shall not keep at any one time more than fifty 
thousand dollars ($50,000) as a reserve in the treasury vault, and all other 
moneys of the state shall be deposited as hereinafter provided." 

By the last of these three plans, which is the one adopted by the present 
treasurer, all checks and drafts are immediately deposited and collected in the 
usual course of business, and the account is withdrawn as rapidly as the funds 
can be placed in any qualified depository, the bank carrying the collection account 
secures the treasurer of state from loss by depositing with him securities other 
than those required hy section 330-3 of the General Code, hut which arc of ample 
value. 

It is true that the state receives no interest from this collection account until 
the funds therein can be placed in a qualified depository, but the same is true of 
either of the other plans. If the checks and drafts are carried and not cashed, the 
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state loses the interest, and the banks upon which the same are drawn profit b, 
the use of the money, and without giving any security; if the cash is kept in the 
safe no interest is received. The state is, therefore, in the same position so far 
as interest receipts are concerned under all of the three plans. The treasurer's 
books show that during the entire time this collection account was maintained, 
the depositories of active funds were filled to the amount permitted by the securi
ties deposited by them. His correspondence shows that honest effort was persilit
ently made to place this money with depositories of inactive funds, but with little 
success, because money during that period was plentiful and not worth to the 
banks qualified as inactive depositories the amount of interest bid by them; they, 
therefore, upon various pretexts refused to receive funds offered them. 

Although there is no provision of the General Code directly authorizing the 
creation and use of such collection account deposit, yet by reason of the exigency 
resulting from the unusual situation existing during the period of time referred 
to, I believe that the treasurer of state was justified in following the plan adopted 
by him. It was in accordance with accepted business methods, and was apparently 
an honest endeavor to solve the situation which was not anticipated and not pro
vided for in the depository law. It is true that any of the several possible method• 
of solving the difficulty is liable to abuse in the hands of a dishonest treasurer, 
but so long as an honest effort is made to place such funds as rapidly as possible 
with qualified depositories of inactive funds, and so long as the active depositorie~ 
are filled to capacity the state docs not suffer and the treasurer is able to secure 
himself and the funds of the state. 

I am therefore of the opinion that the treasurer of state was authorized. in 
view of the situation confronting him during the temporary period of heavy col
lections in his office, to establish and maintain a collection account as hereinbefore 
described. Funds of the state, however, should be kept in such account only until 
the treasurer is able to transfer the same to properly qualified depositories. 

1405. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

BOARD OF ADMIXISTRATION-HAS AUTHORITY TO ACT AS CO:VI
MISSION IN LUNACY-1IAY TRANSFER PATIE~TS FROM A 
PENAL INSTITUTIOX TO LDIA STATE HOSPITAL WITHOUT IN
TERVENTION OF PROBATE COURT-VICE VERSA. 

Under the provisious of senate bill No. 106, 103 0. L., 681, being sections 
1841-1 to 1841-5, G. C., inclusive, the Ohio Board of Admiuistratiou is vested ·u:ith 
authority to sit as a commission in lzmacy and to transfer insane patients from 
the Ohio state reformatory or the Ohio penitentiary to the Lima state hospital, 
without the intervention of the probate court. X o questiou ca1z be raised as to the 
depriving of the persons transferred of their liberty without due process of law, as 
the limit of time for which they may be held in the Lima state hospital, under the 
transfer made by the Ohio Board of. Admiuistration, is fixed by the term of selt
tence of the court committing them to the institutiou from which they were 
transferred. 

CoLUMBUS, OHIO, :\larch 22, 1916. 

The Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN :-I have your request for an opinion, concerning the transfer of 
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insane convicts from the penitentiary and reformatory to the Lima state hospital, 
which request is as follows: 

"\Ve have been transferring patients from the penitentiary and the 
reformatory to Lima under sections 2216 to 2222 inclusin·, of the General 
Code of Ohio Laws. Howen~r. I am of the opinion that the board can. 
and I believe should, act under senate hill 106, page 681 of 103 Ohio Laws. 
which was passed April 9, 19!3, and approved ~lay 5th of the same year. 
It seems to me that our authority is tixed under this act for the transfer 
of all patients, whether from a penal institution to the Lima state hospital 
or from a benevolent institution to that hospital, or for their return, and 
if this is true it seems to me that a saving is thereby effectecl to the state." 

St>ctions 2216, 2217, 2220 and 2221 read as follow.;: 

"Section 2216. \Vhen the physician of the penitentiary or reformatory 
reports in writing to the warden or officer in charge thereof, that in his 
opinion a convict confined therein is insane, such warden or officer shall 
apply to the probate court of the county in which the institution is located, 
for an examination to be made of such convict by two physicians of at 
least three years' practice in the state, not connected with the penitentiary 
or reformatory, and to be designated by the court. If satisfied after a 
personal examination, that the convict is insane, they shall so certify in 
the form and manner prescribed for the commitment of insane persons 
to state hospitals." 

"Section 2217. Such warden or officer shall apply to the court for an 
order transferring the convict to the Lima state hospital, accompanying 
his application with the medical certificate of lunacy. If satisfied that the 
convict is insane, the court shall issue an order of transfer, and the war
den or officer shall thereupon cause the convict to be transferred to the 
Lima state hospital and delivered to the superintendent thereof with the 
certificate of lunacy and order of transfer. 

"Section 2220. An insane convict under indeterminate sentence, trans
ferred from the penitentiary or the reformatory to the Lima state hospital, 
shall be detained at such hospital for the maximum term of sentence pro
vided by law for the offiense of which the convict was convicted, unless 
sooner restored to reason. 

"Section 2221. \\'hen an insane convict confined in the Lima state 
hospital, whose term of sentence has not expired, has heen restored to 
reason, and the superintendent of the hospital so certifies in writing, he 
shall be transferred forthwith to the penitentiary or reformatory from 
which he came. The officer in charge ,ball receive such convict into the 
penitentiary or reformatory." 

It will be noted from a reading of the sections quoted above that full ma
chinery is provided for the transfer of inmates of the penitentiary or reformatory 
to the Lima state hospital upon their becoming insane while under sentence. At 
the time these laws, as quoted above, were passed, the Lima state hospital was 
not under the jurisdiction and control of the Ohio Board of Administration, nor 
was your board vested with any authority to transfer inmates from either of the 
two penal institutions to the Lima state hospital, other than that given you by 
these sections. Since the completion of the Lima state hospital and its having been 
turned over to your board, under whose charge it is managed, a different situation 
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exists, in that inmates of the Lima state hospital bear the same relation to the 
board of administration as inmates of the penitentiary, reformatory, or other state 
institutions, in so far as custody, control, etc., are concerned. 

In your letter you refer to senate bill ::-\o. 106, page 681, 103 0. L., which is 
sections 1841-1, 1841-2, 1841-3, 1841-4 and 1841-5, of th~ General Code, and inquire 
whether or not under its provisions you are authorized to transfer patients from 
the penitentiary or reformatory to the several state hospitals without the inter
vention of the probate court. The contention of your board is doubtless based 
primarily on the provisions of section 1841-2, of the General Code, 103 0. L., 681, 
which is section 2 of senate bill Xo. 106, referred to above, and is as follows: 

"All persons committed to any institution under the control and man
agement of the Ohio Board of Administration shall be considered as com
mitted to the control, care and custody of such board. Upon resolution, 
duly entered upon the minutes of the board, any person committed to one 
of such institutions may, for reasons set forth in such resolution, be trans
ferred to any other institution ; provided that, except as otherwise provided 
by law, no person shall be transferred from a benevolent to a penal insti
tution." 

The authority of the board of administration to act in connection with the 
transfer of insane prisoners from the penitentiary or reformatory to the Lima 
state hospital would, under section 1841-2, quoted abon, be clear and indisputable 
and no question could be raised concerning such authority save and except for 
one thing, and that is the continuance of sections 2216, et seq., of the General 
Code, which have not been repealed and which are apparently in conflict with the 
provisions of senate bill ::-\o. 106, referred to above. However, in view of the cir
cumstances and conditions surrounding the erection and operation of the Lima 
state hospital, attention should be directed to the purpose to be accomplished through 
that institution. 

The main purpose of the Lima state hospital is to secure to the unfortunate 
criminal insane medical attention and environment to the end that their condition 
may be improved to the best possible extent and, in addition thereto, another pur
pose of the Lima state hospital is to make possible the removal from the other 
state hospitals for insane such inmates thereof who may exhibit dangerous or 
homicidal tendencies, as referred to in section 1993 of the General Code, as 
amended at page 448 of 103 0. L., which section is as follows: 

"The superintendent of a state hospital for insane may make appli
cation to the Ohio Board of Administration for an order of transfer to 
the Lima state hospital of any or all inmates thereof that exhibit dangerous 
or homicidal tendencies, rendering their presence a source of danger to 
others. The board, upon satisfaction that such order is advisable, may 
order the transfer of such persons to the Lima state hospital." 

It will be noted, therefore, that the Lima state hospital has two principal 
functions to perform in the care of unfortunates, who, either through their own 
act or through natural causes, become wards of the Ohio Board of Administration: 
( 1) The providing for medical care and attention, and (2) the segregation of 
such of the dangerous wards of the board who, for reasons of safety to them
selves and other inmates, are sent to the Lima state hospital. In the case of the 
transfer from the state hospital for the insane of patients exhibiting dangerous 
or homicidal tendencies, there has already been an inquest by a probate court, 
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hence no question would be raised concerning the detention of such persons or 
the depriving them of their liberty without due process of law. 

In the case of the transfer of inmates from the penitentiary or reformatory, 
it will be noted that such inmates, if transferred to the Lima state hospital, could 
not be deprived of their liberty in the Lima state hospital for any longer time 
than it would he taken from them if kept in the penitentiary or reformatory 
under the sentence of the court which committed them, it being expressly pro
vided in section 1995 of the General Code, that if an inmate of the Lima state 
hospital is insane upon the expiration of the sentence under which he was com
mitted, an inquest shall then be held to determine as to what disposition shall be 
made of him. 

Section 1995 of the General Code is as follows: 

"If the insanity of an inmate, serving sentence, in the hospital, con
tinues upon the expiration of his sentence, within five days after the expi
ration of such sentence, the superintendent shall make application to the 
probate judge of the county in which the institution is situated for an 
order to retain such person in the hospital until he is restored to reason 
and mail a written notice that he has made such application to one or more 
friends or relatives qf the inmate, if their address is known." 

I have been informed that senate bill X o. 106, referred to above, originated 
through the efforts of your board to provide economical means of transferring 
patients from. one of the institutions in your charge to another, and that the only 
possible reason that could be assigned for the failure of the general assembly to 
repeal the sections of the law specifically providing for the transfer of insane 
persons from the penitentiary or reformatory to the Lima state hospital, was the 
fact that at the time senate bill Xo. 106 was enacted, and for some time there
after, the Lima state hospital continued to be under the management and control 
of the board of commissioners for the erection of the Lima state hospital, and 
there was no absolute certainty as to when it would come under the manage
ment and control of your boanl. However, it was provided by section 8 of the act, 
for the erection of the Lima state hospital, to he found at page 237, 98 0. L., as 
follows: 

"Admission of inmates <luring the period of construction. Inmates 
may he admitted to the Lima state hospital after the work of construction 
has progressed to 'uch an extent that they may be safely and properly 
kept. Said inmates arc to he a<lmitted as hereinafter provided, but pref
erence shall first he given to in,ane criminals." 

Therefore, pending the transfer to your board of the management and control 
of the Lima state hospital, when the inmates of the various institutions under 
your care, custody and control might he transferred to the Lima state hospital, 
under the provisions of senate hill Xo. 106, referred to above, the machinery 
which had been previously provided for the transfer was allowed to stand, it 
being assumed that upon your hoard taking control of the Lima state hospital 
it would then proceed under the provisions of senate bill X o. 106, which authorizes 
the board to sit as a lunacy commission and conduct the arrangements for the 
transfer of inmates from one of its institutions to another, without resort to the 
probate court. 

Opinion Xo. 685, rendered hy this department under date of August 5, 1915, 
to Dr. C. F. Gilliam, superintendent of the Columbus state hospital, Columbus, 
Ohio, dealt wjth the question of the transfer of inmates of the reformatory and 
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penitentiary to the Lima state hospital, and it was held in that opinion that the 
transfer would have to be made under the provision of section 2216, et seq., of 
the General Code, ,upra. Howner, at that time the Lima state hospital had not 
been placed under the control and management of your board, hence the authority 
given by senate bill X o. 106 was not operative. 

The plan and procedure which has been provided hy senate bill X o. 106 is a 
sensible one, economical in its administration, and from the fact that the power 
to pass upon the condition of the inmates of the various institutions is lodged 
with the physicians and others in charge of the -inmates daily, it is fair to assume 
that the very best judgment will be used at all times, owing to the superior advan
tages which those in daily contact with thl' inmates have over the physicians who 
might be selected casually for the inquest. 

Gnder the existing state of the law, two means are provided for the transfer 
of patients from the penitentiary and reformatory to the Lima state hospital, viz.: 
The plan prescribed in sections 2216, et seq., of the General Code, and the plan 
proposed by senate bill ::\ o. 106, referred to. Every right of the inmate is pre
served by senate bill X o. 106, and, in addition thereto it has many advantages 
over the more cumbersome method which was made necessary before the board 
of administration had control of the Lima state hospital. So that while senate 
bill X o. 106 does not, in words, repeal the other laws relatin·g to the transfer 
of inmates from the punitcntiary and reformatory to the Lima state hospital, 
it is my opinion that at the present time, and ever since October 1, 1915, when 
the uoard of administration as,umed control of the Lima state hospital, it has had 
power to make the transfers without the intervention of the probate court. Jt 
also follows that. there is abundant authority in the statutes for the return to the 
penitentiary or reformatory of such inmates in the Lima state hospital, who may 
recover their reason while there, that authority being contained in the provision 
of section 2221 of the General Code, which is as follows: 

"\\'hen an insane convict contlned in the Lima state hospital, whose 
term of sentence has not expired, has heen restored to reason, and the 
superintendent of the hospital so certities in writing, he shall be trans
ferred forthwith to the penitentiary or reformatory from which he came. 
The officer in charge shall receive such convict into the penitentiary or re
formatory." 

Respectfully, 
EDWARD c. TURNER, 

·Attorney-General. 
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1406. 

COUNTY COMl\IISSIOXERS-JOINT COUNTY DITCHES-CIVIL ENGI
NEER APPOINTED BY GOVERNOR-DUTIES-CmiPEXSATIOX, 
HOW PAID-NO AUTHORITY FOR EXGINEER TO El\IPLOY :\SSIST
ANTS-SECTION 6537, G. C., 103 0. L., 836, CONSTRUED. 

No sun'£'}' of a jo11lt cou11ty ditch petitioned for pursuallt to the pro~•isions 

of sections 6536 aud 6537, G. C., 103 0. L., 836, et seq., is autlzori:;ed to be made 
prior to the location alld establishment thereof. 

The duties and authorit}' of a ci<·il engineer appointed by the urn·emor pursuallt 
to the provisions of section 6537, G. C .. 103 0. !... 836, are limited to sittinu 7i.'ith 
the commissioners ill joilzt sessio11 and ~·oting- 011 all questious relating to the pro-· 
ceedings of such joint board of commissiollers ill the location of the proposed }oint 
county imprm:emellf, and the determilwtiou of the necessity thereof pursuallt to 
the provisions of section 6451, G. C., et seq. 

There is no authority in Ia«' for the cmployJIICI!t of assistants to aid in the 
performance of his duties b}' a civil engiueer appointed b}' the go~·eruor pursuant 
to said section 6537, G. C., 103 0. L., 836. 

Persons employed by a ci·vil engineer appoillted Ztllder authority of said scctioll 
6537, G. C., 103 0. L., 836, may not be paid from the county treasury of either 
count:>• in which the proposed improvement is located, nor may the compe1tsation 
of persons so emp!oyed be charged against the petitioners if the improvement is 
rejected. 

In case of the rejection of the improvement by the joint board of cOitllty 
commissioners the per diem compensation of the civil engineer appointed by the 
governor together with his necessary expenses is required to be charged against 
the petitimzers for the joint improvement. 

CoLUMBUS, OHio, 1larch 22. 1916. 

Bureau of Inspectiou and Supervision of Public Offices, Colu111bus. Ohio. 

GF.NTLEMEN :-Yours under date of :\larch 20, 1916, is as follows: 

"We would respectfully request your written opinion upon the follow
ing questions: 

"In the construction of a joint county ditch between two counties, the 
boards of commissioners failed to agree, whereupon application was made 
to the governor for the appointment of a civil engineer as provided in 
section 6537, General Code, as amended 103, 0. L., 836. The civil engineer 
was appointed, and spent two weeks in going over the line of the pro
posed improvement, using as assistants a deputy surveyor of one county 
and three deputy surveyors of the other county. 

"Question 1. Does the law contemplate that a civil e1igineer so ap
pointed, should make a survey of the improvement, or does he act as a 
member of the joint board in rendering a decision? 

•·Question 2. In this case, how are the assistants employed by him in 
this work to be paid? In other words, should the one county pay for the 
one assistant used, and the other county pay for the three assistants used. 
or is all this cost to be considered as part of the cost of location and con
struction aHd -assessed against the property owners in case the ditch be 
granted and constructed? 

"Question 3. In case the joint board concludes to dismiss the petition, 
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who pays the cost thus incurred by the civil engineer, including his own 
compensation?" 

Section 6536, G. C., 103 0. L., 836, provides in part as follows: 

"Ditches, drains or watercourses which provide drainage, or, when 
constructed, will provide drainage, for lands in more than one county, may 
be located and constructed, enlarged, cleaned, or repaired or boxed or tiled 
as provided in this chapter and the laws prescribed for constructing, en
larging, cleaning or repairing single county ditches, drains or watercourses, 
* * *" 

Section 6537, G. C., 103 0. L., 836, to which reference is made, provides: 

"When a ditch or improvement is proposed, which will require a loca
tion in more than one county, or it is sought to improve the channel of a 
river, creek or run, or part thereof, by straightening, widening, deepening, 
or changing it, or by removing from adjacent lands, timber, brush, trees, 
or other substance liable to obstruct it, which improvement as proposed is 
in more than one county, application shall be made to the board of county 
commissioners of each of such counties, and the surveyor or engineer shall 
make a report for each county. * * * A majority of the joint board 
of commissioners, when in joint session, shall be competent to locate and 
establish such ditch or improvement, or to grant the order improving the 
channel of a river, creek, or run, or part thereof. Or in case the members 
of the said joint board of commissioners when in joint session shall be 
equally divided on the locating or establishing of such ditch improvement, 
or the granting the order for improving the channel of a river, creek or 
run or part thereof, by straightening, widening, deepening or changing it, 
or by removing from adjacent lands timber, brush, trees or other substance 
liable to obstruct it; said joint board shall certify that fact to the governor 
of the state of Ohio, who shall within twenty days appoint an experienced 
civil engineer who is not a resident of either county o? interested in the 
proceedings had under this act, nor employed at any time upon any public 
work done under the direction of the commissioners of any such county. 
Said civil engineer shall thereupon be competent to sit with said commis
sioners in joint session and vote on all questions relating to such proceed
ings as fully and completely as any commissioner of said joint board. The 
compensation for said civil engineer shall be ten dollars per day and his 
necessary expenses, provided, he shall not be paid for more than twenty 
days in any one proceeding. The said compensation and expenses shall 
be paid as part of the expenses of the proceedings if the improvement is 
ordered, and against the petitioners if rejected by said joint board. * * *" 

The foregoing sections are a part of chapter 2, title III of part second of the 
General Code. An examination of this chapter fails to disclose specific provision 
under which a joint county ditch, authorized by the provisions of said section 6536, 
G. C., supra, to be constructed, may be established. For such provision for the 
proceedings in the establishment and location of such joint county ditch we are 
then, by the terms of said section, referred to "the laws prescribed for con
structing, enlarging, cleaning or repairing single county ditches, drains or water
courses." 
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Section 6451, G. C., relative to tht! e>tabJi,hmt!nt an!l location of single county 
ditches provides in part as follows: 

"The county commissioners shall meet at tht! place of beginning of the 
ditch, as described in the petition, on the day fixed, as provided in this 
chapter, and hear the proof offered by any of the parties affected by said 
improvement, and other persons competent to testify. They shall go over 
and along the line of the improvement, and by actual view of the ditch and 
the premises along and adjacent thereto which are to be drained or bene
fited thereby, determine the necessity thereof, and may adjourn from time 
to time, and to such place as the necessity of the work may require. * * *" 

The provisions of this section detine the powers, duties and authority of the 
joint board of county commissioners and the civil engineer, appointed and author
ized to sit with them under the provisions of said section 6537, G. C., supra, in 
the location and establishment of joint county ditches under proceedings authorized 
by sections 6536 and 6537, supra, et st!q. That is to say, if all the proceedings 
necessary to confer upon the joint board of county commissioners jurisdiction 
to determine the necessity of the joint improvement have been regularly had, il 
then devolves upon such joint board to determine that question pursuant to the 
provisions of said section 6451, G. C., supra, and in the event the members of such 
joint board are equally divided upon the question of the location or establishment 
of such improvement and that fact is certified to the governor, he is required to 
appoint a civil engineer whose powers and duty it is to sit with such joint board 
and to vote upon all questions relating to the proceedings authorized by said 
section 6451, G. C., for the determination of the location and establishment of 
such proposed improvement. They shall meet at the place of beginning of the 
proposed ditch, hear proof offered by any parties affected by said improvement, 
or other competent persons, go over and along the line thereof and by actual view 
of the ditch and the adjacent premises drained thereby tletermine the necessity of 
such proposed improvement. 

Xo authority i' found for the empioyment oi assistants by the joint board, 
and the engineer appointed to sit with the members would certainly have no more 
authority than the board itself in the absence of express provision therefor. X o 
such express provision IS found and the nature of the duties imposed upon the 
joint board and engineer in this regard is not such as to suggest either the necess\ty 
or the occasion for the employment of assistants. X either previous to nor in t~ 
determination of the necessity of the proposed improvement or its general location 
is there requirement of or authority for making any survey thereof. It is only 
after a finding by the commissioners in favor of the establishment of the ditch or 
drain and an entry of such finding upon their journal that there is provision or 
authority for directing a survey of the proposed improvement according to the 
provisions of section 6454, G. C., as follows: 

"If the county commissioners find for the improvement, they shall 
cause to be entered on their journal an order directing the county surveyor 
to go upon the line described in the petition, or as changed by them as 
provided in this chapter, and survey and level it, and set a stake at every 
hundred feet, numbering down stream, note the intersections of lines and 
boundaries of lands, townships and county lines, landmarks, bench-marks 
and road crossings, and make a report, profile and plat thereof, and esti
mate the number of cubic yards of earth or other substance to be removed, 
and the cost per cubic yard for each working section as hereinafter pro
vided, and of each section of one hundred feet." ... 
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am therefore of opinion, in answer to your first question, that the sole 
authority of a civil engineer, appointed pursuant to the pi'ovisions of section 6537, 
G. C., 103 0. L., 836, is to sit with the joint hoard of county commissioners and 
to vote with them on all matters relative to the necessity, establishment and 
location of the proposed improvement, and that no survey of the proposed im
provement by the civil engineer so appointed is contemplated or authorized by law. 

This conclusion is a substantial answer to your second inquiry. Since there 
is no authority for making a survey of a proposed ditch improvement prior to its 
location and establishment, it follows of necessity that there is no authority in the 
civil engineer appointed by the governor to employ assistants in the making of 
such sun·cy. There being no authority in law for the employment of assistants by 
the civil engineer so appointed, it also follows that assistants employed by him 
may not be lawfully paid by either county. 

The civil engineer appointed by the governor is entitled under the provisions 
of section 6537, G. C., supra, to compensation for his services in the sum of ten 
dollars per day for the time actually employed for a period not in excess of 
twenty days together with his necessary expenses. It will be noted that it is also 
provided by said section that such "compensation and expenses shall be paid as a 
part of the expenses of the proceedings if the improvement is ordered, and against 
the petitioners if rejected by said joint board." 

In answer, then, to your third inquiry I am of opinion that if the application 
or petition for the establishment of a joint county ditch, under section 6536, G. C., 
et seq., is rejected by the joint board of county commissioners the per diem com
pensation and necessary expenses of the civil engineer appointed by the governor 
are required to be charged against the petitioners for the proposed improvement, 
but that no part of the compensation or expenses of employment of assistants to 
said civil engineer may be paid by either county or charged against the petitioners 
for such proposed improvement. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 
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1407. 

ROADS AND HIGH\VAYS-IXTERPRETATIOX OF SECTIOX 6928, G. C.
TAX LEVYING SECTIOXS 6956-1, 3298-1, AXD 3298-18. G. C., ARE 
SUBJECT TO FIFTEEN MILL LI~IITATION-TOWNSHIP TRUSTEES 
~fAY ~lAKE LEVIES UXDER BOTH SECTIOXS 3298-1 Al'\D 3298-18, 
G. C.-DIFFERENT LEVIES-WHEX TO\VXSHIP TRUSTEES ~lAY 

SUB~IIT QUESTIOX OF BOXD ISSUE FOR ROAD BIPROVDIE~T
PARTICULAR ROADS XEED :t\OT BE DESIGNATED IN ~lAKING 
ROAD LEVIES UNDER SECTIOXS 3298-1 AND 3298-18, G. C.-PROP
ERTY ASSESSED WHEN ROAD \VAS BUILT MAY BE REASSESSED 
FOR DIPROVDIEXT, REPAIR OR RECOXSTRUCTIOX OF ROAD 
UNDER SECTION 6906, G. C. 

Section 6928, G. C., does not limit improvements under the praeding sections 
to improvements made by joint boards of county commissione1·s or by agreement 
entered into between such jqi11t boards and the trustees of mre or more townships./ 

The levies proz,.jded by sections 6956-1, 3298-1 and 3298-18, G. C.. are not sub
ject to the ten mill limitation but are subject to the fifteen mill limitat•ion. 

Township trustees ma}' make le1-ies under both sections 3298-1 and 3298-18. 
G. C. 

1' oW11Ship trustees may not submit the question of a bond issue for road pur
poses until budget commission finishes its work. 

Township trustees at the time they make levies under sections 3298-1 and 
3298-18, G. C., are trot req!Med to designate the particular roads upon which the 
proceeds of the levies are to be expended. 

--The fact that property was assessed at the time a road was built will not pre-
1•e1rt it being agaiu assessed for the improvement, repair or reconstruction of such 
road under the provisions of section 6906, et seq., G. C. 

CoLVMBUS, OHio, l\larch 22, 1916. 

HaN. DEAN E. STAXLEY, Prosecuting Attorney, Lebano11, Ohio. 
DEAR SIR :-I have your communication of February 24, 1916. itt which '"u 

submit a number of inrtitiries relative to the Cass highway law_ You tirst inquire 
whether the county commissioners of a single county, under the provisions of 
section 6906, G. C., et seq., may improve county or township roacls, paying the 
county's proportion of the cost of such improvement out of the roacl fund of the 
county, or whether section 6928, G. C., limits improvements under the preceding 
sections to improvements made hy joint hoards of county commissioners or hy 
agreement entered into between such joint boards and the trustees of one or more 
townships. 

Section 6906, G. C., being section 85 of the Cass highway law. reads as follows: • 

"The hoard of commissioners of any county shall have power, as here
inafter provided, to construct a public road by laying out ancl building a 
new public road, or by improving. reconstructing, or repairing. any existing 
public road or part thereof by grading, paving, draining, dragging, gravel
ing, macadamizing, resurfacing or applying dust preventives. or by other
wise improving the same. The county commissioners shall have power to 
alter, vacate or widen any part of such road in connection with the pro
ceedings fur such improvement." 

Sections 6907 to 6927, G. C., inclusive, being sections 86 tu llJ(\ inclusive, of 
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the Cass highway law, relate to the filing of petitions for road improvements 
with county commissioners, the duties of county commissioners when petitions for 
road improvements are filed with them, the power of the county commissioners 
to act without a petition, the making of surveys, plats, profiles, cross sections, 
e~timates and specifications, the matters of compensation and damages, various 
methods of dividing the costs and expenses of improvements, the method of making 
and collecting assessments, the levying of taxes for the county's and township's 
proportions of the cost and expenses and other similar matters. 

Section 6928, G. C., being section 107 of the Cass highway law, reads as 
follows: 

"The provisions of the preceding sections shall apply to the proportion 
of the costs and expenses of any improvement to be paid by any county or 
township in case the road improvement is authorized and constructed by 
any joint board of commissioners, or by the agreement entered into be
tween such joint boards, and the trustees of any one or more townships." 

It is clear that the legislature, by the enactment of section 6928, G. C., did 
not intend to limit the effect of the preceding sections of the Cass highway law, 
found in chapter VI thereof. Indeed, the intention of the legislature was quite 
the contrary. The purpose of section 6928, G. C., was to make applicable to im
prO\·ements authorized and constructed by joint boards of commissioners, or under 
agreements- between such joint boards and the trustees of one or more townships, 
certain provisions of the preceding sections of the law, which provisions are pri
marily applicable to improvements constructed by a single board of county com
missioners. 

I therefore advise you, in answer to your first question, that section 6928, 
G. C., does not limit improvements under the preceding sections of the Cass high
way law to improvements made by joint boards of commissioners or by agreement 
entered into between such joint boards, and the trustees of one or more town
ships. The only effect of the section in question is to make applicable to improve
ments made by joint boards of commissioners, or made under agreement between 
such joint boards and the trustees of one or more townships. certain provisions 
of the preceding sections, which provisions are primarily applicable to improve
ments carried forward by a single board of county commissioners .. 

Your second and third questions relate to the question of tax levies, and are 
answered fully in an opinion today rendered to the Bureau of Inspection and 
Supervision of Public Offices, a copy of which opinion is enclosed for your infor
mation. The questions will, however, be answered briefly herein. 

Your second question relates to the tax limits applicable to the levy provided 
for by section 6956-1, G. C., and I advise you that this levy is not subject to the 
ten mill limitation, but is subject to the fifteen mill limitation. 

Your third question is as to whether township trustees may make levies under 
both sections 3298-1 and 3298-18, G. C., and as to the limitations upon these levies. 
The levies provided for by the two sections in question are not the same levies. 
This is apparent by reason of the fact that section 3298-1, G. C., authorizes a three 
mill levy, while section 3298-18, G. C., authorizes only a two mill levy. The levy 
authorized by section 3298-1, G. C., is to be made upon all the taxable property 
within a township, including that of any municipality therein situated, while the 
levy authorized by section 3298-18, G. C., is to be made only upon the taxable 
property of a township outside of any incorporated village or city therein situated. 
Since the levies are not identical and since the Cass highway law contains no 
provisions restricting township trustees to one of the two levies, I advise you 
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that township trustees may make ledes under both sections. The levies pro,·ided 
for by both sections are outside the ten mill limitation, but within the fifteen mill 
limitation. 

Your fourth question is as follows: 

"\Vhen the levy provided for in section 3298-1 has been made, may the 
township trustees, if they are then of the opinion that it will be insufficient 
to care for the roads at that time, issue bonds as provided in section 
3298-8?" 

This question was fully answered in opnuon X o. 849 of this department, 
rendered to the Bureau of Inspection and Supervision of Public Offices, on Sep
tember 21, 1915, in which it was held that as the Cass highway law did not go into 
effect until September 6, 1915, and therefore no levy might be made in 1915, under 
section 60 of that act, section 3298-1, G. C., no election to determine the question 
of issuing bonds may be held under section 3298-9, G. C., until after the time in 
the year 1916, when the township makes its levy under section 3298-1, G. C., and 
it is determined that said levy does not furnish sufficient funds for the construc
tion and repair of the designated roads. The amount produced by a levy under 
section 3298-1, G. C., cannot be known until the budget commission has completed 
its work which mm.t he not later than the thin! :\londay in August, unless the time 
be extended by the state tax commission. The question of a bond issue may not, 
therefore, be submitted until the budget commission has made its report, and it is 
known how much will be realized from the levy and how much of the cost of the 
projected work will have to be met by a bond issue. 

Your fourth question is, therefore, to he answered in the negative. A copy 
of_ opinion N' o. 849 will be found at page 32 of a pamphlet which I am mailing 
you under separate cover. 

Your fifth question reads as follows: 

"Are the levies provided for in section 3298-1 and section 3298-18 con
fined to roads which must be designated by the trustees at the time the 
levies are made, or may they be used generally upon the county and town
ship roads located within the township? 

Section 3298-1, G. C., has been already quoted herein. Section 3298-2, G. C., 
relates to the placing on the duplicate and collection of taxes authorized by section 
3298-1, G. C., and further provides that when collected such taxes shall be paid 
to the treasurer of the township from which they arc collected, and the money so 
raised shall be under the control of the township tru-.tees of such township "for 
the purpose of improving the roads of said township, as provided herein." 

Section 3298-3, G. C., contains the following provision: 

"The trustees shall designate the road or roads or part thereof within 
said township to he improved." 

I find nothing in the chapter in question which warrants the inference that 
as to levies made under section 3298-1, G. C., the township trustees are require<! 
at the time of th~ making of the levy to designate the road or roads on which 
the proceeds of the levy so made are to he expended. The natural inference is 
that under vrdinary circumstances the several steps proYided by the statute arc 
to be taken in the order in which they are set forth in the ah,.;ence of any reason 
for a different order, and I therefore advise you that as to levies made under 
section 3298-1, G. C., it is not necessary for the township trustees, at the time of 
making such levies, to designate the road or roads upon which the proceeds of such 



540 OPINIONS 

levies are to he expended, and that the proceeds may be used upon any road or 
roads designated hy the trustees at any time subsequent to the making of the levies. 

Section 3298-18, G. C., provides that after the annual estimate for each town
ship has heen tiled with the trustees of the township by the county highway super
intendent. they may increase or reduce the amount of any of the items contained 
in said estimate; and that at their first meeting after said estimate is filed, they 
shall make their levies for the purposes set forth in the estimate. 

The provision relating to the annual estimate of the county highway superin
tendent for the township trustees is. found in section 144 of the act, section 7187, 
G. C., and reads as follows : 

"The county highway superintendent shall, on or before April 1st of 
each year, make an annual estimate for the township trustees of each 
township, for the improvement, maintenance and repair of roads, bridges 
and culverts, or for the construction of new roads required in said town
ship. and shall submit the same to the township trustees for their action." 

There is nothing in the above quoted provision which requires the county high
way superintendent in his estimate to set forth the particular roads, bridges and 
culverts to he repaired or the particular new roads to he constructed, and I there
fore reach the same conclusion as to section 3298-18, G. C., as has already been 
expressed with rderence to section 3298-1, G. C., and ach·ise you that the township 
trustees. at the time they make the levy under section 3298-18, G. C., are not 
required to designate the particular road or roads to he repaired or imprO\·erl out 
of the proceeds of such levy. 

Your sixth question reads as follows: 

"\Vouhl the fact that property had been assessed at the time a road 
was hnilt prt.'\·ent it being assessed for the improvement, repair, or recon
struction of such road under the provisions of Sec. 6906. et seq.'" 

I lind no pnJ\·ision in the scheme of road improwment provided by section 
6906, G. C., et seq .. to the effect that the fact that property has heen once assessed 
for a road improvement preclurles a second assessment for the improvement, repair 
or reconstruction of such road, and know of no principle of law which would 
operate to prevent an assessment for the second improvement. The only pro
vision in the sections in question which has any hearing on the question is found 
in section 6922, G. C., and is to the effect that in making an apportionment or 
estimated a!'srs>ment upon the real estate to he charged therewith of such part of 
the cost of the improvement as is to be specially a~'es>ed, the ~urveyor (county 
highway 'uperintendent) may take into consideration any previous assessments 
made upon st;ch real estate for road improvements. This provision only goes 
,o far as to authorize the surveyor to take into consideration previous special 
assessment, either for the road now being improved or for any other road, and 
does not prevent assessing a portion of the cost and expense of improving a road 
against real estate previously assessed for a former improvement of the same or 
a different road. Your sixth question is, therefore, to be answered in the negative. 

In reply to your seventh question as to whether there is any provision for the 
issuance of bonds by county commissioners for the improvement of county and 
township roads, I advise you that bond issues of the character referred to by you 
are provided for by section 108 of the Cass highway law, ~ection 6929, G. C. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1408. 

C.\SS HIGHWAY LAW-DISCUSSIOX OF TAX LEYY!XG SECTIOXS
\\"HETHER OR NOT INTERIOR LJl\liTATIOXS AXD TEX :\XD FIF
TEEX :\!ILL LI:\IITATIOXS APPLY TO TAX LEVIES AUTHORIZED 
TO BE :\lADE BY TO\VNSHIP TRUSTEES AND COUNTY C0:\1:\IIS
SIOXERS-TAXABLE PROPERTY THAT IS AXD IS XOT SUBJECT 
TO LEVIES AUTHORIZED FOR TOWNSHIP AND COUXTY ROAD 
PURPOSES-GEXERAL DISCUSSION OF TAX LEVYIXG PO\\"ERS 
:\XD LI.\ITTATIOXS UNDER PROVISIONS OF CASS HIGHWAY LAW. 

Tlze tax ln·y prodded by section 3298-1, G. C., is not subject to the two mill 
limitation for township purposes and is not s!thj!'ff to the fell 111ill limitation. The 
lr1'_\' ill qucstivll ,-amzot exceed three mills a11d is subject tv the fifteen mill /imitatiolli 

·The lez·y is lu be made oil all the taxable property of a tuz,mship, illcl11dillg that 
·zvithm illl_\' lllltnicipal corporation o1· corporations therein situated .... 

The lez·y referred to i11 section 3298-13, G. C., is 110t subject to the two 111ill 
lilllitation for towllship purposes alld is 11111 subject to the len 111ill limitation. The 
olllj• limitatioll oil this le11}" is the fifteen mill lilllifatioll. The lev_\' is to /;,· 111ade oil 
all the taxable property of a towllship, includi11g that <oithin any utullicipa/ corpora
tion or corporations thcrei11 situated. 

The le·z·y pnnided by section 692fi, G. C., is 110t subject to the three mill limita
tiou for count_\' purposes and is not sub_iect to the ten 111ill lilllifatiol'. The /e·nf 
itself ca11110! exceed tzco lllills and is subject to the fifteen lllilllimitation. The lcz·y 
is to be made on oil the taxable propnty of a cou11f_\', iuc!udiug that <•·ithiu auy· 
11/llllicipa/ corporation or corpomlions therein situated. 

The lez·y prm•ided b-'' section 6927, G. C., is not subject to the two 111ill !illlitation 
for towllship purposes and is not subject to the ten mill limitatiou. The levy itself 
ca11110f exceed three mills aud is subject to the fiftee11 lllill lilllifatiou. The le·z•y is 
to be made by the cou11ty cou1111issiouers upon all the taxable property oj the towll
ship or to-umships iutercstcd. including that within any IIIUilicipa/ cvrporatio11 or 
corporations therein situated. 

'J'Izc le·l'y proz·ided by the first paragraph of scctio11 1222. C. C.. is 1101 subject to 
the three mill li111itation for county purposes and is uot subject to the ten mill lim
itation. The le~·y itself call11of exceed one 111ill and is subjeU to the fifteen mill 
liuzitatioll. The levy is to be made 011 all the taxable property of a county, iucludin,lJ 
that withi11 au:y Jllullicipa/ corporatiou or corporations /herein situated. 

The ie"<'J' provided by the seco11d paragraph of section 1222, G. C., is not subject 
to the l'lA'o mill limitatio11 for tow11ship purposes and is 1101 sub_iect to the te'll m'i/1 
limitatio11. The le"<'Y itself ca111Zot exci'ed two mills .a11d is subject to the fifteen mill 
limitation. The lc<·:r is to be 111ade b_v the tow11ship lrustees on all the taxable 
property of the tow11ship iuterested, iucludillg the taxable prnpert:y within any utu
uicipa/ corporatimz or corporatious thereilz situated. 

The lev.v prmcided by sections 1230 aud 1231-2, G. C., is uot subject to the fifteen 
mill limitatiou or auy other liuzitation prorided by law. Tl•e sectious iu questiou 
uutl10ri::e aud require a le1•y of three-tenths of one mill on a!/ the property within 
the state, whiclz lez•y is iu additiou to all other ln•ies 111ade fC'r any purpose or pur
roses and is outside all the tax limitati01zs pro·uided by law. 

The lez·y prodded b.\' sation 6956-1. C. C ... is uot s11bject to the three mill Iiiii· 
itatiou for corwty purposes and is not subject to the ten 111ill li1nitation. The len· 
izsclf cauuot exceed tu·o mills aud is subject to the fifteen 111ill lilllilation. Tire levy 
is to be made 011 all tire taxable property of the couHty, 111cludmg that w.thiu a1zy 
muuicipal corporatiou or corporatiol!s therein situated. 

The ln•y prm•ided by section 3298-18, G. C., is not subject to the two mill lim· 
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itation for township purposes and is not subject to the ten mill limitation. The 
levy itself cannot exceed two mills and is subject to the fifteen mill limitation. The 
levy is to be made by the township trustees on the taxable proper/}' of a township 
outside of any incorporated village or city therein situated. 

The levy pro<-'ided bJ,• section 3298-20, G. C., is not subject tu the t'U.'o mill lim
itation for tow11ship purposes and is not subject to the ten mill limitatio11. The onl}' 
limitation upon this levy is the fifteen mill limitation and the levy is to be made on 
all the taxable property of a township, including that within any municipal corpora
tion or corporations therein situated. 

The provisio'~ for the repair and maintenance fund, under section 695G-1, G. C., 
of not less than twenty dollars per mile of county road is mandatory, and has the 
effect of preferring the repair and maintenance fund over the other f~tnd provided 
by the section. As between the two funds provided by the section the repair and 
maintenance fund is to be given preference and if any cut is necessary it must be 
made in the other fund. The provision that the levy ~mder sectio1~ 3298-18, G. C., 
must amount to at least twenty dollars per mile of township road is also mandator:;•. 

CoLUMBus, OHIO, 11arch, 22. 1916. 

The Bureau of Inspection a11d Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-On September 21, 1915, this department rendered to you opinion 

No. 847, relating to the construction of a number of the provisions of the Cass 
highway law. The twelfth question submitted by you and answered in the opinion 
m question read as follows: 

"Is the tax limitation prescribed in sections 105, 238 and 239 ten mills 
or fifteen mills?" 

I advised you, in answer to the above question, that as between the ten mill and 
fifteen mill limitation the levies in the sections of the Cass highway law, referred 
to by you, are above the ten mills but within the fifteen mills. It was observed in 
the opinion in question, however, that the answer therein given was not sufficient 
without some further explanation of the provisions of the sections in question and 
that as the Cass highway law did not become effective until after the levies were 
made in 1915, no levies might be made under the Cass Highway law until 1916, and 
there was, therefore, no immediate necessity for the interpretation of the tax'levy
ing sections of the act, of which there are others in addition to those referred to 
by you in your question. 

I indicated that at a later date I would prepare an opinion for your in forma
tion, covering the several tax levying sections of the Cass highway law, and I am, 
therefore, addressing to you a further opinion on the subject in question. 

I will refer first to section 60 of the Cass highway law, section 3298-1, G. C., 
which provides as follows: 

"The board of trustees of any township may levy and assess upor. the 
taxable property of such township a tax not exceeding three mills in any 
one year upon each dollar of taxable property therein for the purpose of 
improving, dragging, repairing or maintaining any public road or roads . 
or part thereof. Such levy shall be in addition to the levy of two mills 
authorized by law for general township purposes, but subject to the lim
itation upon the combined maximum rate for all taxes now in force." 

This levy is, by the terms of the section authorizing the same, expressly ex
cepted from the two mill limitation on the aggregate of all taxes that may be levied 
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hy a township for township purposes. The use of the expression ''the combined 
maximum rate for all taxes now in force," in connection with the other language 
oi the section, establishes a legislati,·e intent to make this levy subject to only two 
limitations. The ]e,·y itst:lf cannot exceed three mills and the levy under this sec
lion and under sections 5049-1, 5649-2, 5649-3, 5649-5, 5649-5a and 5649-5b, G. C., 
cannot exceefl fifteen mill"· In other words, the ~~~,·y provided by section 60 of the 
Cass highway law, section 3298-1, G. C., is not subject to the two mill limitation 
for township purposes, provided by section 5649-3a, G. C., and is not subject to the 
ten mill limitation provided by section 5649-2, G. C., but the levy itself cannot ex
ceed three mills and the levy, together with the other levies referred to in section 
5649-5h, G. C., cannot exceed thf' fifteen mill limitation provided by that section. 
This levy is to be made by the township trustees on all the taxable property of a 
township. including the property within any municipal corporation situated within 
the township. 

Section 72 of the Cass highway law, section 3298-13, G. C., relates to sinking 
fund levies for the redemption of the bonds issued by townships under the pro
visions of chapter 3 of the Cass highway law, and reads as follows: 

"Levies for the payment of principal and interest on bonds issued un
der the provisions of this act, shall be in addition to the two mills author
ized to he levied for general township purposes, but subject to the limita
tion on the combined maximum rate for all taxes now in force." 

It will be noted that the levies referred to in the above quoted section are ex
pressly excepted from the two mill limitation for township purposes and the only 
limitation expressed in the section is that the levies therein referrerl to are subject 
to the fifteen mill limitation pro,·ided by section 5649-5h, G. C. The levies are to be 
made to provide an interest and redemption fund for bonds authorized by a vote 
of the electors had under authority of sections 3298-9 to 3298-11, G. C., inclusive, 
th( issue of the honds being authorized by section 3298-8, G. C., In view of the 
language of the section anfl the fact that the honds must be authorized by a vote 
of the electors, I am of the opinion that the only limitation on the interest and 
~inking fund levies referred to in section 32'.1X-13, G. C., i'i the fifteen mill lim· 
itatiun provided hy section 5649-5h, G. C. These levies arc also to be marle hy the 
township trustees on all the taxahlc property of the towmhip, including the taxable 
l';operty within any municipal corporation situated in the township. 

Section 105 of the act, section 6926, G. C., provides in part as follows: 

"* ' * For the purpose of providing by taxation a fund for the pay
ment of the C~>tmty's proportion of the cost and expense:< of constructing, 
improvin~. maintaining, dragging and repairing roaf!s umlcr the prm·i~ions 
of this t·hapter, the county commissioners are hereby authorized to levy 
annually a tax not exceeding two mills upon each dollar of the taxable 
property of said county. Saifl levy shall he in addition to all other levies 
authorizer! by law for roar! purposes, hut subject to the limitation en the 
comhined maximum rate for all taxes now in force." 

It will he noterl that while the section in fJUCstion provides that the levy therein 
authorized shall he in addition to all other levies authorized by law for road pur
poses, yet the levy i' not expres:.ly excepted from the three mill limitation for 
county purpose,;, prol"irled hy section 5649-3a, G. C. An examination of other sec
tions of the act discloses the fact, however, that it must have been the intention 
of the legislature to exempt this le1·y from the three mill limitation for county pur
poses. Section 1222, (;. C .. authorizes a one mill levy by counties for road purposes 
and sc.:tion 6956-1, G. C., authorizes a two mill levy by counties for road purposes. 
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It will thus be seen that sections of the act other than the one now under consid
eration provide for maximum levies by counties for road purposes amounting to 
three mills. It must, therefore, be concluded that it was the intention of the legis
lature to exempt the levy now under consideration from the three mill limitation 
for county purposes. 

I, therefore, advise you that the levy in question is not subject to the three mill 
limitation provided by section 5649-3a, G. C., and for reasons already stated it is 
not subj_ect to the ten mill limitation provided by section 5649-2, G. C. The levy 
itself cannot exceed two mills, and the levy, together with all other Ievie; referred 
to in section 5649-5b, G. C., cannot exceed the fifteen mill limitation provided by 
that section. The levy is, of course, to be made on all the taxable property of the 
county, including that within any municipalities situated within the county. 

Section 106 of the act, section 6927, G. C., provides as follows: 

"For the purpose of providing by taxation a fund for the payment of 
the proportion of the costs and expenses of such improvement to be paid 
by the township or townships interested, in which such road may be in 
whole or in part situated, the county commissioners are hereby authorized 
to levy a tax, not exceeding three mills in any one year upon all the taxable 
property of such township or townships. Such levy shall be in addition 
to all other levies authorized by law for road purposes, but subject to the 
limitation on the combined maximum rate for all taxes now in force." 

It will be noted that while the section provides that the levy therein authorized 
shall he in addition to all other levies authorized by law for road purpo,es, yet it 
is not expressly provided in the section that such levy shall be in adrlition to the 
two mill levy authorized by law for general township purposes. Such must have 
been the intention of the legislature, however, for reasons already given and for 
the further reason that the section itself authorizes a levy of three mills, while the 
limitation on levies for township purposes provided for by section 5649-3a, G. C., 
is only two mills. It is also provided in this section that the levy therein authorized 
shall be subject to the limitation on the combined maximum rate for all taxes now 
in force, thus evidencing a legislative intent to except the levy in question from 
the ten mill limitation and to make it subject to the fifteen mill limitation. 

In \·iew of the foregoing, I advise you that the levy authorized by the section 
·in question is not subject to the two mill limitation for township purposes, pro
vided hy section 5649-3a, G. C., and is not subject to the ten mill limitation pro
vided by section 5649-2, G. C. The levy itself cannot by the terms of the section 
exceed three mills and the levy, together with all other levies referred to in sec
tion 5049-Sb, G. C., cannot exceed the fifteen mill limitation provided hy that sec
tion. The levy is to he made on all the taxable property within the township or 
townships interesterl and in which the road to be improved is in whole or part 
situated, including the taxable property within any municipal corporation or cor
porations situated in 'aid township or townships. The levy is to he made by the 
county commissioners and not by trustees of the interested townships. 

The first paragraph of section 215 of the act, section 1222, G. C., reads as 
follows: 

"For the purpose of providing a fund for the payment of the county's 
proportion of the cost and expense of the construction, improvement, 
maintenance and repair of highways under the provisions of this chapter, 
the county commissioners are hereby authorized to levy a tax, not ex
ceeding one mill, upon all taxable property of the county. Said levy shall 
be in addition to all other levies authorized by law for county purposes, 
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but subject, howeyer, to the limitation upon the combined maximum rate 
for all taxes now in force." 
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The Jeyy authorized by the aboYe quoted proVISIOn cannot, under the terms 
thereof, exceed one mill. It is expressly provided, howenr, that the levy in ques
tion shall be in addition to all other levies authorized by law for county purposes 
and subject to the limitation upon the combined maximum rate for all taxes now 
in force. 

In view of what has already been said in the discu'iSion of other sections, it 
will be sufficient to observe that the levy now under discussion is not subject to 
the three mill limitation on levies for county purposes, provided by section 5649-3a, 
G. C., and is not subject to the ten mill limitation provided by section 5649-2, G. C. 
Said levy cannot exceed one mill and, together with the other levies referred to in 
section 5649-5b, G. C., cannot exceed the fifteen mill limitation provided by that 
section. This levy is to be made on all the taxable property of the county, in
cluding that within any municipal corporation or corporations situated therein. 

The second paragraph of section 215 of the act, section 1222, G. C., reads as 
follows: 

"For the purpose of providing a fund for the payment of the propor
tion of the cost and expense to be paid by the township or townships for 
the construction, improvement, maintenance or repair of highways under 
the provisions of this chapter, the township trustees ar~ authorized to 
levy a tax, not exceetling two mills, upon all taxable property of the town
ship in which such road improvement or some part thereof is situated; such 
levy shall be in addition to all other levies authorized by law for township 
purposes and shall be outside of the limitation of two mills for general 
towmhip purposes, but subject, however, to limitation upon the combined 
maximum rate for all taxes now in force." 

In view of what has already been said, it is sufficient to observe that the levy 
authorized by the above quoted provisions is not subject to the two mill limitation 
for township purposes, provided by section 5G49-3a, G. C., and is not subject to 
the ten mill limitation provided by section 5649-2, G. C. The levy in que£tion can
not exrePd two mills and is subject to the fifteen mill limitation provided by section 
5649-5h, G. C. The leYy is to be made by the township trustees of the interested 
township or townships upon all the taxable property of such township or townships, 
including the taxable property within any municipal corporation or corporations, 
situated within such township or townships. 

Section 223 of the act, section 1230, G. C., reads as follows: 

"There shall be levied annually a tax of three-tenths of one mill on 
all the taxable property within the state to be collected as are other taxes 
clue the state, and the proceeds of which shall constitute the state highway 
improvement fund." 

Section 228 of the act, section 1231-2, G. C., reads as follows: 

"The annual levy of three-tenths of one mill provided for by this act 
!->hall he in addition to all other levies made for any purpose or purposes, 
ancl the same shall not he construed as limited, restricted or decreased in 
amount or otherwise hy any existing law or laws." 

The above quoted sections authorize and require an annual levy of three-tenths 

18-Vol. I-A. G. 
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of one mill on all the taxable property within the state, which levy is in addition 
to all other levies made for any other purpose or purposes and is not 'uhject to 
the fifteen mill limitation provided by section 5649-5b, G. C., or any other limitation 
found in the statutes of the state. 

The sections next to be considered are sections 238 and 239 of the act, being 
sections 6956-1 and 3298-18 of the General Code. Section 6956-1, G. C., being section 
238 of the act, reads as follows: 

"After the annual estimate for the county has been tiled with the county 
commissioners by the county highway superintendent, and the county com
missioners have made such changes and moditications in said estimate, 
as they deem proper, they shall then make their levy, for the purposes set 
forth in said estimate upon all the taxable property of the county not ex
ceeding in the aggregate two mills upon each dollar of the taxable prnperty 
of said county. The board of county commissioners ohall provide annually 
a fund for the repair and maintenance of bridges and county highways. 
The repair and maintenance fund so provided shall not he less than twenty 
dollars for each mile of county highways in said county. Such levies shall 
be in addition to all other levies authorized by law for said purposes, but 
subject, however, to the limitation upon the combined maximum rate for 
all taxes now in force. The provisions of this section shall not, however, 
prevent the commissioners from using any surplus in the general funds of 
the county for the purposes set forth in said estimate, or in the repair or 
maintenance of roads." 

The levy provided for by the above quoted section is not subject to the ten 
mill limitation provided by section 5649-2, G. C., and for reasons already stated is 
not subject to the three mill limitation for county purposes prodded by section 
5649-3a, G. C. Said levy cannot exceed two mills and is suhj ect to the fifteen mill 
limitation provided by section 5649-5h. G. C. The levy is to be made on all the 
taxable property of the county, including any municipal corporations located therein. 

The section in question provides for two separate and distinct funds: (a) 
for the purposes set forth .in the annual estimate of the county highwd~ 'uperin
tendent; (h) not less than twenty dollars per mile for each mile of county high
way in the county for the purpose of a repair and maintenance fund. Estimates 
of the county highway superintendent are subject to change or moditication by the 
county commissioners, hut the commissioners must pro\'ide at least twenty dollar' 
per mile for the repair and maintenance fund. The commi,sioners may. however. 
provide a part or all of the money for the funds referred to in the section in ques
tion from any surplus in the general funds of the county. In my opinion the pro
vision for the repair and maintenance fund, under section 6956-1, G. C., of not less 
than twenty dollars per mile is mandatory and has the effect of preferrmg the re
pair and maintenance fund over the other fund. That is to say, as between the two 
funds to be raised under the section in question, the twenty dollars per mile for 
the repair and maintenance fund is to be given preference, and if any cut is neces
sary, it must be made in the first of the two funds above mentioned. 

Section 3298-18, G. C., being section 239 of the act, reads as follows: 

"After the annual estimate for each township has been filed with the 
trustees of the township by the county highway superintendent, they may 
increase or reduce the amount of any of the items contained in said es
timate, and at their first meeting after said estimate is filed, they shall 
make their levies for the purposes set forth in the estimate upon all of the 
taxable property of the townships, not exceeding in the aggregate two mills 
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in any one year upon each dollar of the valuation of such taxable property 
in said township outside of any incorporated village or city. Such levies 
'hall he in addition to all other levies authorized by law for township pur
pmes, hut subject, huwe,·er, to the limitation upon the combined maximum 
rate for all taxes now in force. The amount levied to cover the estimate 
made for the construction, improvement, maintenance and repair of high
ways, shall be known as the township highway fund. The provisions of 
this section shall not prevent the expenditure of any portion of the regular 
Je,·y of two mills for township purposes, but the levies herein provided for 
are in addition thereto. Such levy shall amount to at least twenty dollars 
for each mile of township road within such township." 
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The levy provided for by the above quoted section is expressly exempted from 
the two mill limitation for township purposes and is not subject to the ten mill 
limitation provided for by section 5649-2, G. C. The levy cannot exceed two mills 
and is subject to the fifteen mill limitation. This levy is to be made only on the 
taxable property of a township outside of any incorporated village or city therein 
situated. In my opinion the provision that the levy under this section must amount 
to at least twenty rlollars for each mile of township road is mandatory. 

Section 257 of the act, section 3298-20, G. C., reads as follows: 

"The trustees of a township may levy a tax in such amount, as they 
determine, to purchase real property, containing suitable stone or gran!, 
and the necessary machinery for operating the same, when deemed neces
sary for the construction, improvement, or repair of the public roads within 
the township to be under the control of the trustees or a person appointed 
by them. The question of levying such tax, for such purpose, and the 
amount asked therefor shall be submitted to the qualified electors of the 
township at a general election. Twenty days' notice thereof shall he pre
viously given by posting in at least ten public places in the township. Such 
notice shall state specifically the amount to be raised. If a majority of all 
votes cast at such election are in favor of the proposition, the tax therein 
provided for shall be considen:d authorized. Such tax may he levied in ad
rlition to all other taxes for township purposes, but subject, however, to the 
limitation on the combined maximum rate for all taxes now in force." 

The section in question does not fix the maximum rate of the taxes therein 
provided for, it being provided merely that the trustees may Je,·y a tax in such 
amount as they determine, provided the same be authorized by a vote of the elec
tors. The section expr~ssly provides that the tax shall be in addition to all other 
taxes for township purposes and the use of the expre!'sion "combined maximum 
rate for all taxes now in force" indicates tho.t the legislature intended to except this 
tax from the ten mill limitation, hut make it subject to the fifteen mill limitation. 

I, therefore, advise you that the fifteen mill limitation provided by section 5649-
5b, G. C., is the only limitation upon the tax provided for hy the section in question. 

The further observation should be made that with the exception of the state 
levy of three-tenths of one mill provided for by sections 1230, G. C., and 1231-2, 
G. C., all of the tax levies herein discussed must be regarded as levies made under 
the several sections referred to in section 5649-5b, G. C., and, together with all 
other levies, made under the several sections referred to in said section 5649-5b, 
must not exceed ti fteen mills. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 
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1409. 

DISAPPROVAL. RESOLUTIO~S FOR CERTAIN ROAD DIPROVE:.\IE~TS 
I~ LAWRENCE AND SANDUSKY COUNTIES. 

CoLUMBT.:S, OHio, )farch 23, 1916. 

HoN. CLINTON CowE~, State Highway Commissioner, Ca/umbusi Ohio. 
DEAR SrR :-I have your communication of :March 17, 1916, transmitting to me 

for examination final resolutions relating to the following roads: 

"Lawrence County-Ohio river road, Sec. 'D,' Pet. No. --, I. C. H. 
No.7. 

"Sandusky County-Sandusky-Clyde road, Sec. 'P,' Pet. ~o. 2891, I. 
C. H. No. 276." 

The resolution relating to the Lawrence county improvement recites that the 
same was adopted on the 7th day of March, 1916, whereas the certificate of the 
clerk recites that the same was adopted on the 23rd day of July, 1914. The resolu
tion should be returned to the clerk of the board of commissioners of Lawrence 
county in order that this discrepancy may be corrected. 

The resolution relating to the Sandusky county improvement shows that $17,-
800.00 is to be paid by the county and $7,700.00 by the state, making a total of $25,-
500.00. It is recited, however, that the total estimated cost and expense of the im
provement amounts to $26,500.00. It will thus be seen that the entire amount to be 
paid by the state and county is $1,000 less th"an the total estimated cost and expense. 
This is probably clue to an error in transcribing the resolution and if that he the 
fact the proper correction should be made. 

For the reasons above stated, I am returning the resolutions in question with
out my approval. 

Respectfully, 
Eow ARD C. TuRNER, 

A ttomey-General. 

1410. 

APPROVAL OF RESOLUTIONS FOR CERTAIN R0.\0 L\IPRO\'E:\IEXTS 
IN A XU)lBER OF COUXTIES. 

CoLT.:MBl'S, OHIO, )larch 23, 1916. 

HoN. CLINTON CowEN, State Higll'«.'GJ' Commissio11er, Columbus, Ohio. 
DEAR SIR :-1 ha\'e your communication of )larch 17, 1916, transmitting to 

me for examination final resolutions relating to the following roads: 

•f' "Fairfield county (duplicate)-Lancaster-X ewark rd., Sec. 'E,' Pet. 
No. 2320, I. C. H. No. 359. 

"Fairfield county (duplicate)-Lancastet-Xe\v Lexington rei., Sec. 'F,' 
Pet. No. 2323, I. C. H. No. 357. 

V'.Greene county-Dayton-Chillicothe rd., Sec. 'P,' Pet. X o. 2389, I. C. 
H. No. 29. 
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~ne -~ounty-Dayton-Chillicothe rd., Sec. 'P,' Pet. Xo. 2389, I. C. 
H. No. 29. 
·/ "Ottawa county-Pt. Clinton-~Iarhlehead rd., Sec. 'F,' Pet. Xo. 277n, 

I. C. H. ~ o. 440. 
"Sandusky county-Fremont-Castalia rd., Sec. 'X,' Pet. No. 2896, 

I. C. H. X o. 2~1. 
\-"Sandusky ~ounty-Fremont-Port Clinton rd., Sec. '0,' Pet. Xo. 2892, 

I. C. H. Xo. 277. 
\"Scioto county-Ohio River rd., Sec. 'K,' Pet. Xo. 2903, I. C. H. No. 7. 

__.---"''Seneca county-Tiffin-Bellevue rd., Sec. '0,' Pet. No. 1052, I. C. H. 
Xo. 271. 

"Seneca county-Upper Sandusky-Bellevue rd., Sec. 'P,' Pet. X o. 
1048, ). C. H., Xo. 267. 

v<.Tuscarawas county-Xewcomerstown-L'richsville rd., Sec. 'L,' Pet. 
No. 3001, I. C. H. Xo. 413 . 

..,.::::Puscarawas county-\Vooster-Canal Dover rei., Sec. ·~[,' Pet. Xo. 
3002, I. C. H. No. 414. 

~sca(awas county-~[illershurg-Canal Dover rd., Sec. 'X,' Pet. Xo. 
3005, J. C. H. Xo. 341. 

rScioto county-Ohio River rd., Sec. 'K,' Pet. No. 2903, T. C. H. :-.Jo. 7. 
:;Scioto county-Ohio River rd., Sec. 'K,' Pet. Xo. 2903. I. C. H. Xo. 7. 

·.".Wayne county-\\'ooster-~lassillon rd., Sec.'],' Pet. Xo. 725, I. C. H. 
Xo. 69." 

I find these resolutions to he in regular form and am therefore returning the 
same with my approval endorsed thereon. 

1411. 

Respectfully, 
EDWARD c. Tt:RNER, 

Attorney-Gener~l. 

~IUNICIPAL CORPORATIOX-WHEN IT IS DUTY OF CITY AUDITOR 
TO ACT AS SECRETARY OF SIXKIXG FCXD TRCSTEES. 

Under the f>rodsions of section 4509, C. C., it is the duty of the city auditor 
to act, u:itlwut additio11al wmf'cllsation, as secretary of the trustees of the sinking 
fund of a city, unless cou11cil by ordi11ance f>ro<•ides for the af>f>oilltlllcllt of a sec
retary b;y such trustees, a11d fixes the comf>ellsation, etc., us prm·ided in said scctiou, 
a11d in such event the city auditor ca111lllf be af>f>oilltcd as such secretary. 

CoLn!Dl:S, OHIO, :\larch 23, 1916. 

Bureau of lnsprctiou aud Supen·isiou of Public () ffices, Columbus, Ohio. 
GENTLEMEX :--Your letter of :\larch IX, 1916, asking my opinion, rt'l'ei\·ed, and 

Is as follows: 

"If the council of a city, under authority of section 4509, G. C., has 
empowered the trustees of the sinking fund with the authority to elect a 
secretary, (said ordinance fixing the duties, bonds and compensation of the 
incumbent of said position) may said trustees select the city auditor, and 
if so, may he receive the compensation attached to the position?" 
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The provisions of law relative to the trustees of the sinking fund in munici
palities are found in sections 4500, et seq.. of the General Code. Section 4509, 
G. C., provides as follows: 

"The trustees of the sinking fund, immediately after their appointment 
and qualification, shall elect one of their number as president and another 
as vice-president, who, in the absence or disability of the president, shall 
perform his duties and exercise his powers, and such secretary, clerks or 
employes as council may provide by an ordinance which shall fix their 
duties, bonds and compensation. \Vhere no clerks or secretary is author
ized the auditor of the city or clerk of the \'illage shall act as secretary 
of the board." 

This section specifically provides the circumstances under which the city 
auditor may act as secretary of the trustees of the sinking fund, to wit: \Vhen 
council has failed to provide for a secretary. It is a well settled maxim of statu
tory construction that if an affirmative statute directs how a thing may be done, 
that thing shall not, even though there are no negative words, be done in any 
other manner. Harlan v. Roberts et al., 2 Dec. Rep., 473. Applying this rule 
ir follows that it is only when council has failed to provic!e a secretary for the 
trustees of the sinking fund that there is any authority for the auditor to act as 
such secretary, and it would not be competent for the trustees to appoint the 
auditor. 

There is no provision for compensation to be paid to the secretary of the 
trustees of the sinking fund, except that provided by section 4509, G. C., supra, 
and the compensation there provided is limited to instances in which council pro
vides for the appointment of a secretary and fixes the compensation. It seems 
clear that the legislature, in enacting section 4509. G. C., proceeded upon the theory 
that if it were practicable for the auditor to perform the services mentioned it 
would not be necessary for the council to provide a secretary and fix compensation 
therefor. 

The result of the foregoing is that when the auditor acts as secretary of the 
trustees of the sinking fund, he does so merely in the performance of a duty con
ferred upon him by statute, for which no additional compensation is fixed, and it 
is well settled that in such cases he is not entitled to such compensation. Jones 
v. Commissioners, 57 0. S., 189, and cases there cited. 

I am therefore of the opinion that if the council uf a city, under authority 
of section 4509, G. C., has empowered the trustees of the sinking fund with the 
authority to elect a secretary and has fixed the compensation of said position, 
the trustees may not select the city auditor as such secretary, and in the event that 
the auditor, under section 4509, G. C., acts as such secretary, he is not entitled to 
receive compensation therefor. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 
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1412. 

APPROVAL, SY:\OPSIS FOR I:\ITIATIVE LAW TO PROVIDE FREE 
TEXT BOOKS IN PUBLIC SCHOOLS. 

CoLrMBCS, OHIO, ~larch 23. 1916. 

::\IR. C. B. GRONIGER, Gallia Street, Portsmouth, Ohio. 
DEAR SIR:-Y au have submitted to me for my certificate a synopsis to be 

embodied in an initiative petition proposing "An act to provide free text-books and 
supplies for all pupils in the public schools of Ohio, and creating a state text-book 
board, and to repeal certain sections of the General Code," said synopsis being in 
the following words: 

"The law proposed by initiative petition to he submitted to the general 
assembly of the state of Ohio: 'An act to provide for free text-books and 
supplies for all pupils in the public schools of Ohio, and to create a state 
school text-book board, and to repeal sections 77W, 7710, 7711, 7712, 7713, 
7714, 7715, 7716, 7717, of the General Code,' is intended to furnish free 
text-books and supplies for all pupils in the public schools of the state. 
It is intended thereby to create a state school text hoard, whose duty it 
shall be to secure from every publisher, one or more of whose books is 
used in any of the public school~ of the state, and from other publishers, 
the prices at which they will agree to furnish the books and supplies, be
ginning August I, 1917. It shall be left to the board to devise a system 
of ordering and delivering the books and supplies to the various boards in 
the state, and of paying the publishers therefor. 

"It further provides that all the expense of the board and the cost of 
the text-books and supplies shall be paid out of the general revenue fund 
of the 

1
state." 

I hereby certify that the foregoing synopsis IS a· truthful ,tatement of the 
contenb and purpose of the above entitled proposed law. 

1413. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

APPROVAL, RESOLUTIOXS FOR ROAD I:\IPROVE:-.IENTS I:\ PORTAGE, 
~IAHOXI:\G AXD BUTLER COU:\TIES. 

CoLcMnL·s, OHIO, l\larch 23, 1916. 

Hox. CLINTON CowEN, State High<,'O.\' Commissiouer. Columbus, Ohio. 
DEAR SIR :-1 have your communication of ~larch 21, 1916, submitting to me 

for examination ti.nal resolutions relating to the following roads: 

"Portage county-Cleveland-Kent rnacl. St·c. '\\',' Pet. Xo. 2831, I. C. 
H. Xo. 460. (Also duplicate.) 

"Mahoning county-Youngstown-Salem road, Sec. 'P,' Pet. Xo. 3128, 
I. C H :\'" o . 81. 
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"Mahoning county-Akron-Canfield road, Sec. 'S,' Pet. Xo. 3136, I. C. 
H., No. 87. 

"Butler county-Hamilton-::\Iiddletown road, Sec. 'H,' Pet. 2121, I. C. 
H., No. 179." 

I find these resolutions to be in regular form and am therefore returning the 
same with my approval endorsed thereon. 

1414. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-Genera/. 

BOARD OF EDUCATION-WHEX 1ID1BER OF RURAL BOARD BRINGS 
ACTION TO EX]OI}J AXOTHER :\1E:\1BER FR0::\1 SERVI}JG 0}.' 
SUCH BOARD-ATTORXEY'S FEES-XOT PAYABLE FR0::\1 SCHOOL 
FUNDS. 

Where a member of the board of education of a rural school district, as a 
tax payer, brings an actio11 to e11join another mcmber of said board of education 
from continuing to sen•e as such mcmber after his rc1110'1!al from the district, and a 
permanent injunction is gra11ted, the claim of the attorney representing the plaintiff 
in said action, for services re11dered in c01mection there·with, may not be allowed 
by said board of education and paid out of the school funds of said district. 

Cou.:MBus, OHIO, :\iarch 23, 1916. 

HoN. E. A. ScoTT, Prosecuting Attomey, TVest U11ion, Ohio. 
DEAR SIR :-In your letter of :\farch 4th you request my opinion as follows: 

"The following are the facts on which I desire your opinion. A mem
ber of rural board of education moved into another rural school district 
and wants to continue as director of the district from which he moved. B 
member of same hoard filed a petition in common pleas court asking for 
injunction and suit is brought hy B a tax payer. The injunction is made 
perpetual and A no longer gets to act as member of board. The attorney 
for B presented bill to hoard of education to pay for services. Should 
board of education pay such a bill?" 

Your statement of facts shows that the claim presented to the board of educa
tion of the rural school district referred to in your inquiry, by the attorney who 
represented the plaintiff in the action to enjoin the member of said board of 
education who removed from said district from continuing to act as -such member 
after said removal, was for services rendered by said attorney to said plaintiff as 
an individual and as a tax payer, and that said services were not rendered to said 
board of education. -

\Vhile it appears that said plaintiff was a member of said board of education, 
this fact is not material in view of the fact that said board of education made 
no contract of employment with said attorney and was in no way responsible for 
the contract between said plaintiff and said attorney. 

I find no provision of the statutes authorizing the plaintiff as a tax payer to 
request the prosecuting attorney of the county to bring the action above referred 
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to and, upon the failure of said official to comply with said request, authorizing 
said plaintiff to bring said action anrl, upon the determination of the same in his 
favor, allowing his costs including reasonable compensation to his attorney. l t 
follows that even if sairl plaintiff had made such request upon the prosecuting 
attorney, upon the refusal of said official to bring said action said plaintiff could 
not be allowed his costs including n·asonable compensation to his attorney out of 
the funds of the school district mentioned in your inquiry. 

If said board of education had determined by resolution to bring said action 
the prosecuting attorney of the county is its proper legal adviser under section 
4761, G. C., and would have been required by provision of said section to represent 
it in said action. 

It is unnecessary, however, to pass on the question of the right of said board 
of education to call on the prosecuting attorney of the county to represent it in 
civil actions brought by or against it, or in case of his neglect or refusal so to do, 
to contract with an attorney to represent it under provision of section 2918, G. C., 
for the reason already stated that said hoard of education is in no way responsible 
for the employment of the attorney mentioned in your inquiry, and is unclt"r no 
legal or moral obligation to pay the claim therein referred to. 

Your question is therefore answered in the negative. 

1415. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 

OFFICES INCOMPATIBLE-MEMBER OF COUNTY BOARD OF RE\'1-
SION-TRUSTEE OF OHIO SOLDIERS' ANI? SAILORS' ORPIL\:\S' 
HOME, XENIA, OHIO. 

A member uf a cuzmty buurd uf revision cannot /wid ilze office of truster of ilzr 
Ohio Soldiers' and Sailors' Orphans' Home at Xenia, Ohio, the same bci11g prohib
ited under the provisions of section 5590, G. C., 106 0. L., 270. 

CoLUMBt:S, OHio, l\Iarch 24. 1916. 

HaN. FRANK B. \\'rLLIS, Governor of Ohio, Columbus, Ohio. 
).fy DEAR GoVERNOR:-Your favor of 1Iarch 21st, relative to holding the posi

tion of trustee of the Ohio Soldiers' and Sailors' Orphans' Home at Xenia, Ohio, 
and at the same time being a member of the Lucas county board of revision, to 
which latter position General \V. V. ).fdfaken has just been appointed. has heen 
received, and is as follows: 

"Something like one year ago I appointed to membership on the hoanl 
of trustees of the Ohio Soldiers' and Sailors' Orphans' Home at Xenia, 
Ohio, General \V. V. 1Idlaken, of Toledo, Ohio. Some weeks ago Gen
eral McMaken was appointed a member of the Lucas county board of revi
sion by the state tax commission of Ohio. Some question has arisen as 
to whether under the law he can serve in these two capacitil·,.:. I there
fore very respectfully request your opinion on the following matter: 'Can 
a person lawfully serve as a member of the board of tax re\·i,;ion for a 
county of this state and also at the same time as a member of the board of 
trustees of the Ohio Soldiers' and Sailors' Orphans' Home at Xenia, Ohio? 
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\\'hile it of course has nothing whaten~r to do with your opmwn in the 
matter I venture to say that I should he sorry indeed to have General 
Mc:\Iaken leave either one of these- positions. However, whether he is to 
retain both places is a matter to he determined not hy my wishes, hut by 
the law.'" 

I note from the statement contained in your letter that General :\Ic:\Iaken was 
appointed about a year ago trustee of the Ohio Soldiers' and Sailors' Orphans' 
Home at Xenia under the provisions of section 1931-1 ·of the General Code (103 
0. L., 159), and that he has recently been appointed as member of the county 
board of revision for Lucas county. 

Your attention is invited to the provisions of sectiori 95 of the Parrett
\Vhittemore law, so-called, which is section 5590 of the General Code, to be 
found on page 270 of 106 Ohio Laws, and which is as follows: 

"An assessor, member of a county board of revision or an assistant, 
expert, clerk or other employe of a county board of revision shall not, 
during his term of office, or period of service or employment, as fixed by 
law, or prescribed by the tax commission of Ohio, hold any other public 
office of trust or profit, except offices in the state militia or the office of 
notary public." 

In view of the express provisions of the section quoted above it is my opmton 
that a person cannot lawfully serve as a member of the board of revision fo·r a 
county of this state, and at the same time hold the position of member of the 
board of trustees of the Ohio Soldiers' and Sailors' Orphans' Home at Xenia. 

1416. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney-General. 

BOARD OF EDUCATIOX-TWO ADJOIXIXG VILLAGE SCHOOL DIS
TRICTS ARE WITHOUT AUTHORITY TO UXITE FOR HIGH 
SCHOOL PURPOSES, OXL Y. 

The boards of education of two adjoining ·village school districts have no 
authority in laze to rmite said '1!illage school districts for high school purposes, only. 

Cou·:.mt:s, OHio, :\Iarch 24, 1916. 

HoN. ,(:iEORGE \V. PoRTER, Proucutiug Attomey, Greenville, Ohio. 
DEAR SIR :-I have your letter of March 18th, which is as follows: 

"Section 7669 of the General Code provides for the uniting of districts 
for high school purposes. 

"I want to know if two adjoining village school districts, one of which 
is located in Darke county and one in Preble county, can unite for high 
school purposes. 

"The question that puzzles me is that the statute provides that a rural 
and village school district can unite, but is silent as to whether or not two 
village school districts can unite for such purposes. 
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"The other question is, can two village school districts unite for high 
school purposes, said districts being located in different counties, although 
these districts join each other?'' 

Section 7669, G. C., ( 104 0. L., 229) provides m part: 

"The boards of education of two or more adjoining rural school dis
tricts, or of a rural and village school district by a majority vote of the 
full membership of each board, may unite such districts for high school 
purposes. * * *" 
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Under the above provision of said section 7669, G. C., the right to unite for 
high school purposes is limited to the boards of education of two or more adjoin
ing rural school districts, or of a rural and village school district. 

I am of the opinion, therefore, in answer to your first question, that the 
boards of education of two adjoining village school districts may not, under said 
provision of said statute, unite said districts for high school purposes. 

I understand from your second question that the two adjoining village school 
districts therein referred to are located in different county school districts. This 
fact, however, wou'td not be material as affecting the answer to your first question. 

While the union of said village school districts for all school purposes could 
be affected under provision of section 4696, G. C., (106 0. L., 397) provided 
either one or both of said districts are subject to county supervision, I find no 
provision of the statutes under authority of which the boards of education of said 
village school districts may unite said districts for high school purposes only. 
Your second question must therefore be answered in the negative. 

1417. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney-General. 

BOARD OF LIBRARY TRUSTEES-LIBRARY FUKD-CUSTODIAN OF 
FUl'\D-SEE OPIXIOX NO. 1059, l'\OVE~IBER 30, 1915. 

The f!md desiguatcd as the librar_\' fuud iu scctin11 7640, G. C., remai11s, iu the 
custody of the treasurer or depositary of the board of education making the levy 
whrich creates said fund 1111lil it is e.rpc11ded by the board of library tmstees. 

CoLUMBl'S, OHIO, March 24, 1916. 

HaN. C. B. GALBREATH, State Libraria11, Columbus, Ohio. 
DEAR SIR :-I have your letter of March 22, 1916, as follows: 

"I have a request for an opinion on sections 7636 and 7637 of the 
General Code, relative to the organization. powers and duties of a board of 
library trustees authorized by these sections. 

"Should the funrl set aside for library purposes under section 7640 be 
held by the board of library trustees or hy the treasurer of the board of 
education of the school district? I understand that practices of library 
boards operating under these sections arc not. Utii.fon;n in ~he state, and \ 
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am asking you in the interest of uniformity and an official interpretation 
of the law to state whether or not the board .of library trustees, or a 
treasurer appointed by said board, may hold the funds to be distributed on 
warrant of said board 'signed by the president and secretary thereof.'" 

Replying to your foregoing inquiries I must advise that the fund designated in 
section 7640, G. C., is held by and remains in the custody of the treasurer or 
depository of the board of education making the levy which creates such fund 
until it is paid out upon warrants issued by the library trustees and signed by the 
president and secretary thereof as provided in said section .. 

There is no statutory authority for the election of a treasurer of said board 
of library trustees, nor is said board by any statutory provision whatever given 
the custody of said fund. 

I am enclosing herewith a copy of opinion X o. 1059 rendered to the Bureau 
of Inspection and Supervision of Public Offices, under date of November 30, 1915, 
in which the matters covered by your inquiries, as well as the various sections 
pertaining to the organization of a board of library trustees, are fully treated, 
which renders unnecessary further discussion here. 

1418. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

CG:\IMISSIONER OF PUBLIC PRINTING-FRANKLIN COUNTY CON
SERVANCY DISTRICT REPORT NOT AUTHORIZED TO BE PRINTED 
UNDER SECTION 173-2, G. C., 106 0. L., 514. 

Only such reports as are to be paid for by funds out of the state treasury are 
required to be submitted to tlze commissioners of public printing for approval before 
publication under section 173-2, G. C., 106 0. L., 514. 

COLUMBUS, OHIO, March 24, 1916. 

Commissioners of Public Printing, Columbus, Ohio. 
GENTLDIEN :-I am in receipt of a communication from the secretary of the 

Franklin county conservancy district, in which inquiry is made whether publication 
of the report and recommendations of the engineers of said district must be sub
mitted to the commissioners of public printing for approval before publication of 
such report can be had, as provided in section 173-2 of the General Code (106 
0. L., 514). 

Inasmuch as the inquiry refers to a section of the General Code relative to the 
duties of the printing commission, I am addressing an opinion to you. 

Section 173-2, G. C., above refe_rred to, provides as follows: 

"No officer, board or commission, shall print or cause to be printed 
at the public expense, any report, bulletin or pamphlet, unless such report, 
bulletin or pamphlet be first submitted to and the publication thereof ap
proved by the commissioners of public printing. If such commission shall 
approve the publication thereof, it shall determine the form of such pub
lication and the number of copies thereof, provided that in all cases the 
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commissioners of public printing shall cause their action thereon to be en
tered upon the minutes of their proceedings. 

"If ~uch approval is givt~n. the commissioners shall cause the same to be 
printed, and may authorize such printing to be done at any penal, correc
tional or benevolt:nt institution of the state having a printing department of 
sufficient equipment therefor; and when printed, such publications, other 
than the Ohio General Statistics, shall be delivered to such officer, bo<.rd 
or commission for distribution by him or it." 

567 

This section is supplementary to section 173 of the General Code, as amended 
in 106 0. L., 513, and relates only to reports which are to be paid for out of the 
state treasury and has no reference whatever to such reports as referred to in the 
letter of the secretary of the Franklin county conservancy district. It is my opinion, 
therefore, that such report does not have to be submitted to the commissioners of 
public printing and their approval secured before the same may be publh:.hed. 

1419. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

COUXTY BOARD OF EDUCATION-TERRITORY MAY NOT BE TRANS
FERRED TO AX ADJOINING COUNTY DISTRICT AFTER PROCEED
IXGS TO CEXTRALIZE SCHOOLS OF RURAL SCHOOL DISTRICTS 
HAVE BEEN COMMENCED. 

Tlze board of education of a county school district may 110t, under provision of 
scctio11 4692, G. C., 106 0. L., 397, transfer territory from a rural school district of 
tlze coullt}' school district to an adjoining district or districts of said cou1tty school 
district after proceedings have been commenced to ceiltralize the schools of said 
ntral school district. 

CoLUMBus, OHIO, March 24, 1916. 

HaN. FRANK B. PEARSO:<r, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR SIR :-I have your letter under date of March 11th, which is as follows: 

"I will ask you to give me your opinion on the question stated below : 
"In an attempt to rearrange the territory under the several boards of 

education in the northwestern section of Madison county a joint committee 
was apponited hy the president of the county board of education to make 
recommendations in regard to the transfer of territory. This commit
tee, composed of the presidents of the ~ionroe and Somerford rural boards 
of education, two members of the county board of education, and the county 
sU!H'rintendent, recommended a transfer of certain territory from Somer
ford and Deercreek rural districts to Monroe rural district, and of certain 
territory generally known as the Williams district from Monroe rural to 
Pike rural. The transfer from Somerford and Deercreek rurals to Monroe 
rural was made on motion of the county board of education. The bounds 
of the district to he transferred to Pike rural were agreed upon and a map 
made and the motion was put in the county board of education meeting, but 
while all members were willing for the transfer to be made, at the request 
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of the :.Ionroe rural board of education the motion was tabled until thirty 
days might elapse for the remonstrance to be filed against the transfer from 
Somerford and Deercreek rurals to :.Ionroe rural, the understanding of all 
concerned, relying upon the opinion of the attorney-general given to the 
Pike township board of education through Edmund A. Jones, :.larch 6, 1905, 
being that the transfer should be made at the end of that period. 

"When that period of time ·had elapsed the call for the centralization 
election by :.lonroe rural district had already been made and at the request 
of the ~Ionroe rural board and with the understanding that the transfer 
could be made after centralization was voted, action was postponed until the 
election might have taken place. Pike rural district is already centralized. 
Under the above conditions can the county board of education now carry 
out the original understanding and transfer the so-called Williams district 
from l\fonroe rural district to Pike rural· district?" 

I am informed that the transfers of territory from Somerford and Deercreek 
township rural school districts to Monroe township rural school district were made 
subsequent to the date when the act of the general assembly (106 0. L., 396) be
came effective. It follows that in making said transfers the board of education of 
Madison county school district acted under authority of section 4692, G. C. (106 
0. L., 497), which provides in part as follows: 

"The county board of education may transfer a part or all of a 
school district of the county school district to an adjoining district or 
districts of the county school district. Such transfer shall not take effect 
until a map is filed with the auditor of the county in which the transferred 
territory is situated, showing the boundaries of the territory transferred, 
and a notice of such proposed transfer has been posted in three conspicu
ous places in the district or districts proposed to be transferred, or printed 
in a paper of general circulation in said county, for ten days; nor shall 
such transfer take effect if a majority of the qualified electors residing in 
the territory to be transferred, shall, within thirty days after the filing of 
such map, file with the county board of education a written remonstrance 
against such proposed transfer." 

While you state that the bounds of the territory comprising that part of l\Ion
roe township rural school district which it was proposed should be transferred to 
Pike township rural school district, were agreed upon and that a map of said terri
tory was made, it appears that no official action of the county board of education 
was taken to make said transfer prior to the time when proceedings to centralize 
:.Ionroe township rural school district were commenced. On the contrary it appears 
that at a meeting of the county board of education the first action to be taken by 
said county board under the above provision of section 4692, G. C., for the purpose 
of making said transfer, i. e., the passing of a resolution by said county board to 
make said transfer and describing the territory to be transferred, was postponed 
for thirty days and that during that interim the question of centralizing the schools 
of Monroe township rural school district was submitted to the qualified electors of 
said district under provision of section 4726, G. C. (104 0. L., 139). 

From the statement of facts in connection with the question submitted to me by 
your predecessor, Ron. Frank W. :Miller, as to the right of the boards of education 
of Madison and Champaign county school districts to act jointly under provision 
of section 4696, G. C. (106 0. L., 397), on a petition to transfer a part of said Mon
roe township rural school district in said Madison county school district to said 
Champaign county school district, after the centralization proceedings, above re· 
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ferred to, were commenced, it appeared that the vote of the electors of said ~Ionroe 
township rural school district on the propositi011s to centralize the schools of said 
district and to issue bonds for one or more of the purposes authorized by pro
vision of section 7625, G. C., was in favor of said propositions. 

In opinion Xo. 1299 of this department rendered to you in answer to Mr. 
).!iller's question I held that said county boards of education were without authority 
to act under provision of said section 46%, G. C., on said petition filed with said 
board of education of said Madison county school district after the commencement 
of the aforesaid centralization proceedings. Careful consideration was given to the 
holding of the court in the case of Fulks et al., v. Wright, 72 0. S., 547, which fully 
supported the conclusion reached in said opinion as above expressed. 

\Vhile it was held in an opinion rendered by this department to Hon. Edmund 
A. Jones, state commissioner of common schools, under date of l\!arch 6, 1905, that 
"after a vote upon the question of centralization has been taken as provided by law 
and results in favor of centralization, the school district is still a township school 
district and the limitation of three years affects only the question as to the resub
mission of the question of centralization and does not in any wise affect the authority 
of the boards of education to act under sections 3894 and 3895 (of the Revised 
Statutes) in transferring territory," said opinion was rendered prior to the com
mencement of the action in the common pleas court in the case of Fulks et al. v. 
Wright, supra, in which case the holding of the supreme court is contrary to the 
conclusion in said opinion expressed as above set forth. 

In keeping with my former holding and in view of the holding of the court 
in the case of Fulks et al. v. Wright, supra, I am of the opinion, in answer to your 
inquiry, that inasmuch as no official action was taken by the board of education of 
Madison county school district to transfer a part of said Monroe township rural 
school district to said Pike township rural school district prior to the commence
ment of the aforesaid centralization proceedings, said county board of education 
may not now proceed under section 4692, G. C., to make said transfer of territory. 

1420. 

Respectfully, 
Evw ARD C. TuRNER, 

Attorney-General. 

PROSECUTI~G ATTOR~EYS-NO AUTHORITY TO PRESENT EXCEP
TIOXS I:-\ ::\IISDE:\IEANOR CASES TO THE SUPREME COURT-JUR
ISDICTION LIMITED TO FELONY CASES. 

Prosecuting attorneys may not under favor of sections 13681, et seq., G. C., 
present exceptions to the supreme court in misdemeanor cases. Jurisdiction of the 
supreme court is limited wzder said sections to felony cases. 

CoLUMBUS, OHio, March 25, 1916. 

The State Liquor Licensing Board, Columbus, Ohio. 
GENTLE.MEN :-I am in receipt of the following letter from the prosecuting 

attorney of the municipal court of Cincinnati: 

"The solicitor of Cincinnati, by ordinance, delegates one of his assist
ants as the prosecuting attorney of the municipal court, and I, having been 
so appointed, prosecute all cases in that court, both for violation of ~nu-
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nicipal ordinances and for violations of state laws; in other wo.rds, all 
prosecutions in which the state of Ohio is plaintiff are handled by me for 
the state of Ohio in that court and I receive compensation for my services 
partly from the city and partly from the county for handling state and 
city cases. 

"Recently I tried the case of state of Ohio v. Ned Rumpf, manager 
of the Wardmen's Social Club. The testimony presented involved the club 
question, and I have received a communication from the Hamilton county 
liquor licensing board enclosing a communication from the state liquor 
licensing board to the Hamilton county liquor licensing board, dated March 
18, 1916, a copy of which is attached hereto. In that letter the subject is 
considered as to taking said case to the upper courts. 

"Under section 13682, G. C., error could not be prosecuted because the 
case was dismissed in the trial court, but I would like to have your opinion 
and advice, in the event that the Hamilton county liquor licensing board 
should want me to present exceptions to the court for filing in the supreme 
court, whether or not under sections 13681 and 13682, G. C., I, as prose
cuting attorney under the solicitor of the city of Cincinnati, could present 
exceptions to a judge of the municipal court of Cincinnati and present the 
said exceptions again to the supreme court, as provided in section 13683, 
G. C. It has never been done within my knowledge, or within the knowl
edge of any one I know, and I would like to have your opinion as to my 
right to take exceptions and have the supreme court pass on same." 

Enclosed with said request for opinion is a copy of a letter from your board to 
the Hamilton county liquor licensing board asking that board to take up with the 
prosecuting attorney the matter of error proceedings in the case referred to. 

As this is a matter that relates to the duties of your board I am addressing 
the opinion to you and sending a copy of same to Mr. Morrisey. · 

The prosecution referred to by Mr. Morrisey was for a misdemeanor and Mr. 
Morrisey's question is answered by the case of the State of Ohio v. Mansfield, 89 
0. S., page 20, the third branch of the syllabus of which reads as follows: 

"Sections 13682, 13683 and 13684, General Code, in so far as they pur
port to confer upon the supreme court appellate jurisdiction in misdemean
ors, are inconsistent with the constitution as amended and, therefore, have 
no further force or effect. The question of the jurisdiction of this court 
under the provisions of these sections in felony cases is not involved in 
this case and is not here decided." 

Answering Mr. Morrisey's question specifically, there is no authority under 
sections 13681 and 13682 of the General Code of Ohio for a prose_cuting attorney 
to present exceptions in a misdemeanor case to the supreme court of the state. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 



ATTORNEY -GENER.UJ. 561 

1421. 

COL'XTY BOARD OF SCHOOL EXA::\IIXERS-\\"HE~ BOARD IS kE
QUIRED TO GRANT AX APPLICANT A ONE-YEAR CERTIFICATE 
WHO HAS XOT HAD PREVIOUS TEACHIXG EXPERIENCE. 

The effect of the provision of the first part oj sectio1z 7822, C. C., 106 0. L., 34D, 
is to extend the authority of and impose the dul:!,' on a count)' board of school ex
aminers to examine an applicant without previous professional training and without 
any teaching experieuce, and if said applicant complies with all the rules aud reg
ulations of said board applicable to applicauts for a o1ze-yrar certificate, a11d ij upon 
investigation said board finds that said applicant is not less than eighteen sears of 
aye and is of good moral character and upon such examination in the subjects pre
scribed by,· section 7830, C. C., to be taught in all)' elc111entary school supported 
wholly or in part b)• the state in any village or rural school district, sa1d app/z'cant 
makes the necessary grades required by said examining board for the issuance of a 
ol!e-}•ear certificate, it becomes the duty of said board of school examhzers to issue 
a o1ze-year certificate to such applicant in compliance with the requirements of the 
statutes governing the issuance of such certificate. 

CoLUMBUS, OHIO, l\Iarch 25, 1916. 

HoN. FRANK B. PE.\RSON, Superintendent of Public ilzstruction, Columbus, Ohio. 
DEAR SIR :-In your letter under date of March 18, 1916, you request my opinion 

as follows: 

"Section 7822, General Code, provides with the exceptions stated farther 
on in the section than the quotation that 'Applicants for a one-year ele
mentary certificate shall be admitted to examination, and if found proficient 
may be granted a certificate to teach in the public schools * * * with
out previous professional training. * * *' :\Iay a county board of ex
aminers construe this to mean that if such an Px<1minee without profes
sional training secures in the examination the grades regularly required by 
their rules they may or may not at their discretion issue a teacher's cer
tificate to such person? In other words, they hold that the word 'may' 
means that the certificate to such person may be denied regardless of the 
grades obtained on the examination, if they see fit to deny it. Is this con
struction tenable or is the county board obliged to issue a certificate tu 
such an applicant in case the applicant makes the grades required by their 
rules and is of good moral character?" 

You have quoted that part of section 7822, G. C. (106 0. L., 340) material to 
your inquiry. The above provision of said statute requires county boards of ,chool 
examiners to admit to examination applicants without previous professional train
ing. Taken in connection with the further provision of said section that: 

"Applicants for a one-year or a three-year elementary certificate who 
have taught in the public schools for one school year previous to the time 
of such application, unless said applicant is a graduate of a college or uni
versity of approved educational standing, shall possess an amount of profes
sional training consisting of class room instruction in a recognized insti
tution for the training of teachers, not less than the following: * • *" 

it is evident that the provision of the first part of section 7822, G. C., as quoted by 
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you gives to those applicants without previous professional training atHl without 
teaching experience the same right to take an examination to qualify for a one
year certificate as is afforded to an applicant for a one-year certiticate who has 
taught in the public schools for one year, prc,·ious to his application and who is 
required by the further provision of the statute to he a gratluate of a college or 
university of approved educational standing or in lieu of this qualiticativn to have 
the professional training prescribed by the latter part of said section. 

Under prodsion of section 7822, G. C., as amended 104 0. L., 104, and as in 
force prior to the date when said section as amended in 106 0. L., became effective, 
all applicants for a one-year or three-year certificate had to possess the amount of 
professional training prescribed hy provision of the latter part of said section as 
then in force. 

I am of the opinion that it was the intention of the legislature in amending 
said section 7822, G. C., so as to give to those applicants without previous pro
fessional training and without any teaching experience the same right to take an 
examination to qualify for a one-year certificate as is afforded hy the further pro
vision of said section as last amended to applicants having one year's experience 
as teachers and having the additional qualitications pre~crihed hy ,;aid further pro
visions of said statute, and to place the former class of applicants on an equal foot
ing with the latter class of applicants above referred to. It necessarily follows 
that the county board of school examiners may not discriminate between the two 
classes of applicants solely on the ground that applicants of the former class are 
without previous professional training. 

The effect of the first part of said section 7822, G. C., as last amended is to 
extend the authority of county boards of school examiners and to make it their 
duty to admit to examination the former class of applicants above referred to. 
While it may be argued that the use of the word "may" in the provision of the 
first part of said section 7822, G. C., as quoted by you makes said provision of said 
statute merely directory and permits the county board of school examiners in the 
exercise of its discretion to refuse to issue a one-year ~ertificate to an applicant of 
said former class on the sole ground that such applicant is without previous pro
fessional training, I think in view of what has already been said that such an in
terpretation would defeat the plain legislative intent as above expressed. 

As has already been stated the effect of the provision of the statute in question 
is to extend the authority of and impose the duty on county boards of school exam
iners to examine an applicant of the former class above referred to, and if said 
applicant complies with all the rules and regulations of said board applicable to 
said class, and if upon investigation said board finds that said applicant is not less 
than eighteen years of age and is of good moral character and upon such exam
ination in the subjects prescribed by section 7830, G. C., to be taught in any ele
mentary school supported wholly or in part by the state in any village or rural 
school district, said applicant makes the necessary grades required by said exam
ining board for the issuance of a one-year certificate, I am of the opinion that it 
becomes the duty of said board of school examiners to issue a one-year certificate 
to such applicant in compliance with the requirements of the statutes governing the 
issuance of such certificate. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 
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1422. 

ARTICLES OF IXCORPORATIOX-THE PRIXCIPLE THAT A COR
PORATIOX ::O.IAY XOT BE ORGAXIZED TO DO ::0.1.-\XUFACTURIXG 
AXD ::O.IERCAXTILE BUSIXESS DOES XOT APPLY TO PUBLIC 
UTILITY CO::O.IP.AXIES-CERTIFICATE OF A::O.IEXD~IENT OF THE 
CAXTOX ELECTRIC CO:\IPAXY, APPROVED. 

A public utilit:j' cmll/'1111.\' i11cnrpnratcd fnr the mai11 nr pri11cipal f'urf>osc of 
supf>[y;i11g liglit, heat a11d {'m ... ·cr /Jy mea1zs of ccrtai11 a!JCilcies may be authori::ed, 
b:v amendme11t of its articles of i11corporatioll, to buy or otheruJisc acquire, as well 
as produce or llzanufactur,·. the sen·icc supf>lied by it. 

The secretan· of state addscd to rccch•c a11d record the certificate of amend
ment of The Ca11ton Electric Comf'an::;. 

CoLr~!Brs, OHio, l\Iarch 25, 1916. 

HoN. CHAS. Q. HrLDEBRAXT, Secretary of .')tate, Columbus, Ohio. 
DEAR SIR :-I have your letter of :\larch 22, 1916, requesting my opinion as 

follows: 

"We are herewith enclosing draft of a proposed amendment to the 
articles of incorporation of THE CAXTOX ELECTRIC COMPANY, 
seeking to amend its purpose clause, to wit: 

"'Sixth.· The purpose for which the corporation is formed is to pro
duce, buy, acquire, lease, usc, furnish, supply, sell, transmit and distribute 
light, heat and power generated hy means of gas, electricity, steam or hot 
water, or any or all of them, ami in connection therewith to construct, 
acquire, purchase, usc, sell. lea,e, operate or manage any works, plants, 
constructions or parts thereof for the production, use, transmission, rlis
trihution, regulation, control or application of gas, electricity. steam or hot 
water. The company may conduct its business in the state of Ohio, and, 
if permitted hy law, in other statl·s of the United States. The provisions 
of this article sixth shall supcrse<k an<! he si1hstitutcd for paragraph third 
of the articles of incorporation of The Canton Light, Heat and Power 
Company and paragraph third of the articles of incorporation of The Cen
tral Heating and Lighting Company.' 

"\Ve have refuser] to accept for liling amendment in such form for the 
reason that a former attnrney-geJH'ral of Ohio has given an opinion that a 
manufacturing incorporation is not permitted to engage in the business of 
huying and selling of the same class of production manufactured by others. 

"\\'e are submitting the afore-aiel <JUestion to you for an opinion. 
"P. S. \Ye are also enclosing brief of Lynch, Day, Fimple and Lynch, 

attorneys for The Canton Electric Company." 

Former attorneys-general of Ohio ha,·e uniformly held that an Ohio corpora
tion, by reason of the limitations in section 8623 of the General Code, can be 
organized for only one principal or main purpose with such incidental powers, 
which may he expresser\ in its purpme clause, as are nrcessary to enable it to 
properly carry out such principal or main purpose. 

ln the opinion referred to in your letter giYen by forn1er Attorney-General 
Ellis on February 5, 1907, to the then secretary of ;;tat~t, ::O.Ir. Ellis had under 
consideration the purpose clause of a corporation which sought to organize to 
carry on a manufacturing: and mercantile business. The conclusio1,1 exl?~ssed was 
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that the two purposes were separate and unrelated, and that the corporation could 
not under the statute acquire both powers. 

L'nder date of December 5, 1910, former .\ttorney-General Denman rendered 
an opinion to the then secretary of state, in which he held that, 

"A manufacturing company has undoubted power to supply its custo
mers with articles it manufactures in order to carry out contracts made by 
it as a manufacturer, but the power to· deal generally in certain articles in 
a mercantile way is quite separate and distinct from that of manufacturing 
the same article, and the two purposes cannot be joined in one clause." 

The Canton Electric Company, in the certificate of amendment presented, seeks, 
among other things, to secure broader powers in its purpose clause. The princi
pal or main purpose set forth in the proposed amendment is neither manufactur
ing nor mercantile. The Canton Electric Company is a public utility company, and 
its main purpose is to "supply light, heat and power" by means of certain agencies. 
They are related powers which may be exercised by an Ohio corporation. The 
other language of its purpose clause giving it authority to "produce, buy, acquire, 
lease, use, furnish, sell, transmit, and distribute" such light, heat and power 
"generated by means of gas, electricity, steam or hot water, or any or all of 
them, etc.," are simply incidental to the main purpose of supplying the service 
referred to, and I have little doubt that the corporation could exercise any of 
these incidental powers even though not specifically recited in its articles of incor
poration. 

A corporation such as The Canton Electric Company is subject to control by 
the Public Utilities Commission, and must of necessity be also subject to the 
terms and conditions of its local franchise. It is not in any sense a manufacturing 
corporation nor a mercantile corporation, but. as stated above, is a public service 
corporation having authority to supply certain kinds of service to a limited body 
of consumers. X either the state nor the consumers of the service furnished are 
concerned in the source from which the service is derived. 

I do not believe that the principle laid down in the opinion referred to in 
your letter, is applicable to the purpose clause contained in the certificate of amend
ment presented by The Canton Electric Company, and I am of the opinion that 
said certificate should be accepted and recorded by you. 

1423 . 

Respectfully, 
EDWARD c. Tt:H:-.I"ER, 

Attomey-Ge11eral. 

. \PPROVAL, TRAXSCRTPT OF PROCEEDIXGS FOR BOXD ISSL'"E, VIL
LAGE OF EAST VIEW, CUYAHOGA COlJ:\'TY, OHIO. 

CoLDIBt:s, OHio, :\larch 25, 1916. 

!11dustrial Commissiuu nf ()lzio, Columbus, ()lzio. 
GENTLEMEN:-

"RE :-Bonds .of the village of East View, Cuyahoga county, Ohio, in 
.the amount Q£ $15,584.00 for the improye.mtiJt of Westbury road from 
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11filverton road to Kinsman road by grading, draining, paYing ancl con
structing sidewalks therein, being one bond of $84.00 and thirty-one bonds 
of $500.00 each." 

565 

I have examined the transcript of the proceedings of the council and other 
officers of the village of East View, relative to the issuance of the above bonds, 
also the bond and coupon form submitted therewith, and I find the same regular 
and in conformity with the General Code of Ohio. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will, upon delivery, constitute valid and 
binding obligations of the village of East View. 

1424. 

Respectfully, 
EDWARD c. TGRNF.R, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDE\GS FOR BOXD ISSUE, 
VILLAGE OF EAST VIEW, CUYAHOGA COUNTY, OHIO. 

CoLL'MBGS, OHIO, ~larch 25, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE :-Bonds of the village of East View, Cuyahoga county, Ohio, in 
the amount of $9,354.00 for the improvement of Westbury road from l\!il
verton road to Kinsman road, by constructing storm and sanitary sewers 
therein, being one bond of $354.00 and eighteen bonds of $500.00 each." 

I have examined the transcript of prn<'eeding<> of council and other officers• 
of the village of East View relative to the issuance of the above described hands, 
also the bond and coupon form attached thereto, anu I find the same regular and 
in conformity with the General Code of Ohio. 

I am of the opinion that said bonds drawn in accordance with the form 
submitted and executed hy the proper officers will, upon delivery, constitute valid 
anci binding ol~ligations of said village of East View. 

1425. 

Respectfully, 
EDWARD c. Tt:RXER, 

Attorney-General. 

APPROVAL, TRAXSCRIPT OF PROCEEDINGS FOR BO~D ISSUE. VIL
LAGE OF EAST VIEW, CUYAHOGA COUNTY, OHIO. 

CoLUMBt.'s, OHIO, l\larch 25. 19lfi. 

Industrial Commissio11 of Ohio, Col11mb11s, Ohio. 
GENTLEMEN :-

"RE :-Bonds of the village of East View, Cuyahoga county. Ohio, in 
the amount of $2,966.00 for the improvement of Westbury road from Mil-
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verton road to Kinsman road by constructing a six-inch water main there
in, being one bond of $466.00 and five bonds of $500.00 each." 

I have examined the transcript of the proceedings of the council and other 
officers of the village of East View relative to the issuance of the above described 
bonds, also the bond and coupon form submitted, and I find the same regular and 
in conformity with the General Code of Ohio. 

I am of the opinion that said bonds drawn in accordance with the form pre
sented and executed by the proper officers will, upon delivery, constitute valid 
and binding obligations of said village of East View. 

1426. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney-General. 

j' 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, VIL
LAGE OF EAST VIEW, CUYAHOGA COUNTY, OHIO. 

CoLUMBUS, OHIO, March 25, 1916. 

ludustrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE :-Bonds of the village of East View, Cuyahoga county, Ohio, in 
the amount of $18,604.00 for the improvement of Birch avenue from Mil
verton road to Kinsman road by grading, draining, paving and constructing 
sidewalks therein, being one bond of $104.00 and 37 bonds of $500.00 each." 

I have examined the transcript of the proceedings of council and other officers 
of the village of East View relative to the issuance of the above described bonds, 
also the bond and coupon form attached thereto, and I find the same regular 
and in conformity with the General Code of Ohio. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will, upon delivery, constitute valid and 
binding obligations of said village of East View. 

1427. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

APPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOND ISSUE, VIL
LAGE OF EAST VIEW, CUYAHOGA COUNTY, OHIO. 

CoLUMBUS, OHIO, March 25, 1916. 

l11dustrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE :-Bonds of the village of East Yiew, Cuyahoga county, Ohio, in 
the amount of $11,765.00, for the improvement of Birch avenue from Mil
verton road to Kinsman road by constructing storm and sanitary sewers, 
be~ng on~ b.;>nd .;>f ~26~.00 ;,llld twent~·-three bon.ds of $~00.00 ~;ach," 
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I have examined the transcript of the proceedings of council and other officers 
of the village of East View relative to the above bond issue, also the bond and 
coupon form submitted, and I find the same regular and in conformity with the 
General Code of Ohio. 

I am of the opinion that said bonds, drawn in accordance with the form pre
sented, and executed by the proper officers will. upon delivery, constitute valid and 
binding obligations of said village of East View. 

1428. 

Respectfully, 
Enw ARD C. TuRNER, 

Attomey-Ge11eral. 

APPROVAL, TRA:\SCRIPT OF BOND ISSUE, JEFFERSON 
COUXTY, OHIO. 

CoLUMBU5, OHio, March 25. 1916. 

ilrdustrial Commissio11 of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE :-Bonds of Jefferson county, Ohio, in the sum of $24,000.00 for 
the purpose of providing funds to pay the cost and expense of improving 
a part of inter-county highway No. 7 in said county, being forty-eight 
bonds of $500.00 each." 

I have examined the transcript of the proceedings of the county commissioners 
and other officers of Jefferson county relative to the issuance of the above described 
bonds, also the bond and coupon form attached thereto, and I finrl the same regu
lar and in conformity with the General Code of Ohio. 

I am of the opinion that said bonds drawn in accordance with the form 
presented and executed by the proper officers will, upon delivery, constitute valid 
and binding obligations of said Jefferson county. 

1429. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

APPROVAL, ARTICLES OF INCORPORATION, THE GREAT WESTERN 
LIFE INSURANCE COMPANY OF COLUMBUS, OHIO. 

CoLUMBUS, OHIO, March 25, 1916. 

Hox. CHARLES Q. HILDEBRAXT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-1 have your letter of :\larch 20, 1916, enclosing proposed articles 

of incorporation of THE GREAT WESTERN LIFE Il\SURANCE COMPANY 
OF COLUMBUS, OHIO, the consent of the incorporators of The Great ~stern 
Life Insurance Company of Lima, Ohio, to the use of the name of The Great 
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\Vestern Life Insurance Company of Columbus, Ohio, also a check for $100.00, 
and an uncancelled ten-cent revenue stamp, and requesting my approval thereof 
as required by section 9341, of the General Code. 

I have examined the proposed articles of incorporation of The Great \Vestern 
Life Insurance Company of Columbus, Ohio, and herewith return the same with 
my certificate of approval endorsed thereon. I also return the other enclosures 
abo,·e mentioned. 

1430. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 

FAR1IERS' INSTITUTES-MONEYS RECEIVED BY DEAN OF COLLEGE 
OF AGRICULTURE OF OHIO STATE U~IVERSITY ARE NOT TO BE 
PAID I:\'TO STATE TREASURY-IT IS A TRUST FUND. 

Moneys received by the dean of the college of agriculture of the Ohio State 
F11iversity ullder section 9918, G. C., are to be retained by him as a trust fzmd for the 
purposes specified ilt section 9920, G. C., and not paid into the state treasury. 

CoLUMBUS, Omo, March 25, 1916. 

HoN. CARL E. STEEB, Secretar'J' Board of Trustees, Ohio State University, Columbus, 
Ohio. 
DEAR SIR :-Under date of December 30, 1915, you wrote me as folJows: 

''By act of the legislature (0. L. 106, pp. 356-359) the farmers' insti
tutes were placed under the direction and control of the Ohio State Uni
versity. 

"Appropriations for conducting these institutes were made to the ag
ricultural commission, and at a recent meeting a part of these appropriations 
was transferred from the state board of agriculture to the Ohio State Uni
versity. 

"The opinion of the attorney-general is hereby respectfully requested 
on the following points : 

"1. In Sec. 9918-When certain conditions have been complied with, 
the county auditor is required to draw an order on the county treasurer 
in favor of the dean of the college of agriwlture. 

"A. Has the board of trustees of the Ohio State University authority 
to receive this money from the dean of the colJege of agriculture? 

"B. If so, does such money come under the so-called Mooney law, 
and to what fund shall it be credited? 

"C. If not, what disposition shall the dean of the college of agricul
ture make with these orders?" 

Section 9918 of the General Code, as found in 106 0. L., 356, provides that when 
annual farmers' institute meetings have been held in accordance with the rules of 
the trustees of the Ohio State University, "the dean of the college of agriculture 
shall issue certificates, one to the president of the farmers' institute society and one 
to the county auditor, setting forth such facts. On the presentation of such cer-
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tificates to the county auditor, he, each year, shall draw orders on the treasurer of 
the county as follows: One in favor of the dean of the college of agriculture of 
Ohio State "University for one hundred and seventy-five dollars * * *" 

Section 9920, G. C., (106 0. L., 357) provides as follows: 

"At the annual farmers' institute meetings held as herein provided, a!Hl 
under the auspices of the trustees of the Ohio State University, the depart
ment shall furnish lecturers or speakers whose compensation and expenses 
it shall pay. A majority of these lecturers and speakers shall he practical 
farmers." 

Both of these sections are but amendments of former Jaws relative to farmers' 
institutes. 

There is no provision in the law as to the disposition to be made of the orders 
drawn on the treasurers of the counties in favor of the dean of the college of 
agriculture, and section 24, G. C., which provides for the payment into the state 
treasury of moneys, does not cover this matter, as it only seeks to cover state 
officers, state institutions, departments, boards, commissions, colleges, normal schools 
and universities. The dean of the college of agriculture is simply an employe of 
the trustees of the Ohio State University, although he is recognized in various 
statutes as an independent officer, in that he was made, under the old law, a member 
of the agricultural commission of Ohio, and thereby the college of agriculture of 
the Ohio State University was recognized as a distinct department. 

There being no specific provision of law as to the disposition of this money 
after the same reaches the hands of the dean of the college of agriculture, and the 
amount not being required to be paid into the state treasury under section 24, 
G. C., an examination of sections 9918 and 9920, G. C., prior to enactment in their 
present form will disclose the legislative intent. 

Section 9918, G. C., as enacted at the time of the codification of 1910, provided 
that the order for the one hundred and seventy-five dollars should be drawn in 
favor of the president of the state board of agriculture, and section 9920, G. C., 
provided that at the annual farmers' institute met>ting' held a~ provided therein 
and under the auspices of the state board of agriculture, such board shall furnish 
lecturers or speakers whose compensation and expenses it shall pay. 

These two sections were amended in 1913, at the time of the creation of the 
agricultural commission of Ohio. It was provided in section 99JR, G. C., ( 103 0. 
L., 339) that the order on the county treasurer should be in favor of the president 
of the agricultural commission, and section 9920, G. C., (103 0. L., 339) prodde<l 
that at the annual farmers' institute meetings held as provided therein and undl'r 
the auspices of the agricultural commission, the cnmmissiozz shall furnish lecturers 
or speakers whose compensation and expenses it shall pay. 

The sections as amended in 1915 (106 0. L., 357) have been hereinbefore Sl't 
out. It is to be noted that under section 9918, G. C., the order is to he drawn in 
fa,·or of the dean of the college of agriculture, and section 9920, G. C .. provides 
that at the annual farmers' institute meetings held as therein provided and under -
the auspices of the trustees of the Ohio State University, tlze dcf>artznelll shall 
furnish lecturers or speakers whose compensation and expenses it ,hall pay. 

The legislature having provided that the order shall be drawn in fa H>r of till' 
dean of the college of agriculture under section 9918, G. C., and unckr "l'l'tinn 9920, 
G. C., having provi<lecl that thl· department shall furnish the lecturers or spl·akt'rs, 
I am of the opinion that the "clepartment" referrecl to in section 9920, means th<· 
college of agriculture, especially so since the statutt· states that the mel'tings arl' 
to be held under the auspices of the trustees of the Ohio State l'nin·r-ity. an<! 
that the department shall furnish the speakers. Had the legislature inten<il'<i that 
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the trustees of the Ohio State University should pay the speakers, it would not, 
as I see it. have used the word "department," but would have repeated the words 
"trustees of the Ohio State University." Therefore, I am of the opinion that the 
orders drawn in favor of the dean of the college of agriculture are not to be 
turned into the state treasury, hut are to be retained by him, and out of the amount 
so received by him he is to furnish the speakers and lecturers for the annual 
farmers' institute meetings. 

In so answering the above I do not wish it to be understood that the legislature 
cannot contribute to the fund in the hands of the dean of the college of agriculture 
by appropriation. If the legislature appropriates to the Ohio State University 
moneys to be used for the purposes of section 9920, G. C., that money is to be 
added to the money which is retained by the dean of the college of agriculture as 
a trust fund, and the two sums may be used in the payment of speakers and lec
turers. 

Specifically answering your question, therefore, I am of the opinion that the 
board of trustees of the Ohio State University is not authorized to receive the 
money in question from the dean of the college of agriculture, but that the dean 
should hold the same in trust for the uses and purposes for which the same is 
received. 

Your question B, therefore, does not require an answer. 
In answer to question C, the dean of the college of agriculture should retain 

the money so received by him, to he paid out for the furnishing of lecturers or 
speakers at the annual farmers' institute meetings held under the auspices of the 
trustees of the Ohio State University. Respectfully, 

1431. 

Euw ARD C. TuRNER, 
Attorney-General. 

AGRICULTUI~AL EXTE:\SIO:'\ FU:'\D-~10:\EYS RECEIVED BY STATE 
TREASURER FRO:\I COUXTIES A:\D FEDERAL GOVERNl\IE:\T FOR 
ABOVE PURPOSE XOT PAYABLE I:'\TO STATE TREASURY-IT IS 
A TRUST FUXD. 

Jf oueys receiz•ed by the slate treasurer from couuties aud the federal yove/"11-
1/lellt under the provisious of sectio11 9921-1. G. C., 106 0. L., 356, are 110t payable 
into the state treasury, but are to be held by such treasurer as a trust fu11d for the 
purposes meutioued i11 the act. 

CoLnrsrs, OHio, ~farch 25, 1916. 

Hux. CARL E. STEEB, Secretary Board of Trustees Ohio State C11i1·ersity, Columbus, 
Ohio. 
DEAR SIR :-Under date of December 30. 1915, you wrote me as follows: 

"Section 2 of an act passed by the 81st general assembly, :\Jay 19. 1915, 
(0. L. 106, pp. 357-359) establishes an agricultural extension fund and pro
vides for county agent work. 

"Sandusky county has just sent to the state treasurer an order for 
$200.00 under section 9921-4. 

"The opinion of the attorney-general is respectfully requested on the 
following points: 

"1. Section 9921-1 states that all monies from counties, etc., shall he 
set aside and designated as 'the agricultural extension fund,' it also pro
vides that the trustees of the Ohio State University shall expend, in ac-
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cordance with law, all moneys in the state treasury to the credit of the 
agricultural ~xtemion fund. 

"A. Is the money so receh·eci from the counties to be acided to the 
amount already provided for in the general appropriation bill for agricul
tural extension work?" If so, is it appropriated in this act and now 
available for use? 

"B. Section 9921-4 provides that the auditor of state shall issue a 
warrant in favor of the Ohio State University. When this is done, what 
becomes of the money? Is it to he paid hack into the state treasury by 
the university? 

"The last sentence of this section provides that if the money is not 
used before the expiration of two years, it shall revert to the county from 
which it came. 

"How and by whom is the money to be returned?" 

57t 

Section 9921-1 of the General Code, ( 106 0. L., 356) to which you refer in 
your inquiry, provides as follows: 

'"The state treasurer shall receive and place to the credit of the Ohio 
State University all moneys appropriated and apportioned to Ohio by the 
United States * * *. The money so appropriated and apportioned by 
the United States, together with any money appropriated by the state and 
any county or counties, to make available the aid extended by the United 
States in the aforesaid act, shall be set aside and designated as 'the agri
cultural extension fund,' and used in accordance with the provisions of 
this act for the extension service of the college of agriculture of the 
Ohio State University. The trustees of the Ohio State University shall 
expend, in accordance with law, all moneys in the state treasury to the 
credit of the agricultural extension fund." 

Section 9921-2, G. C. (106 0. L., 357) provides that: 

"From moneys appropriated by the state for the employment of agri
cultural agents, not to exceed three thousand dollars in any one year shall 
be expenued fur any county that shall raise at least one thousand dollars 

·for the support of an agricultural agent for one year, and shall give satis
factory assurance to the trustees of the Ohio State University that a like 
sum shall he raised for a second year, or shall establish and maintain a 
county experiment farm as provirleci in the statutes." 

Section 9921-4, G. C., (106 0. L., 358) provides that each county of the state 
is authorized to appropriate annually not to exceed fifteen hundred dollars, for 
the maintenance, etc., of a county agricultural agent, and the county commissioners 
are authorized to appropriate said sum of money and transmit the same to the 
state treasurer, who shall place it to the credit of the agricultural extension fund 
to he paid for the purposes aforesaid, on warrant issued by the auditor of state 
in favor of the Ohio State University. 

It further provides that: 

"If for any reason it shall not he used as contemplated in this act 
. before the expiration of two years, it shall revert to the county from which 
it came." 

A careful examination of section 9921-1, G. C., will disclose that the statute 
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contemplates that the state treasurer is to receive the money appropriated by the 
United States government and the money appropriated by the counties, and place 
it to the credit of the Ohio State Gniversity. 

Ordinarily, a provision in a statute that the state treasurer is to receive money 
and place it to the credit of a particular department or institution of the state is 
construed to mean that the same shall be placed in the state treasury to the credit 
of a particular department or institution; yet in this instance we must look to the 
entire act for the intention of the legislature. 

In the first place, it must be borne in mind that the moneys paid by the counties 
and the federal government to the state are not paid to the state by way of revenue 
to the state, but are paid solely to the state in trust for the specific purposes men
tioned; and furthermore, that in so far as the money appropriated by the counties 
is concerned, it is specifically provided that if the same be not used within two 
years, it is to be returned to the counties from which it came. 

The provision that the money shall be returned within two years, unless the 
same is used for the purposes specified, is entirely inconsistent with the idea that 
the money is to be paid into the state treasury. It is only consistent with the idea 
that the money is not to be so paid, but is to be retained separate and apart from 
the moneys in the state treasury, in order that, if the same be not used for the 
purpose for which it was received, it might be returned. 

The only right to pay moneys out of the state treasury is by appropriation, 
and it could well be argued that unless there was a provision that this money was 
to be returned to the counties from which it came, if not used, it would render the 
act unconstitutional. It is a familiar rule of law that courts will give to an act a 
construction which sustains its constitutionality rather than to declare the same 
unconstitutional, if the act is susceptible of such construction. 

I am, therefore, of the opinion that the moneys so received are to be received 
by the state treasurer as custodian, and are not to be paid into the state treasury, 
and that the state treasurer shall hold such money in what the legislature has 
designated as ''the agricultural extension fund." 

The last sentence of section 9921-1 provides that the trustees of the Ohio 
State University shall expend, in accordance with law, all moneys in the state 
treasury to the credit of the agricultural extension fund. This refers solely to the 
appropriations made by the legislature out of state revenues in aid of the specific 
purposes for which the statutes were passed, and does not refer to the moneys 
that arc received from either the federal government or the various counties. · 

This is clearly the intention of the statute for the reason that section 9921-4 
provides that the moneys received from the counties shall be paid out on warrant 
issued by the auditor of state in favor of the Ohio State University. 

It would not have been necessary to make the provision just foregoing men
tioned if the moneys were to be paid into the state treasury, for the reason that 
the last sentence of section 9921-1 would have covered the entire matter. 

For the foregoing reasons, I am of the opinion that the moneys paid by the 
counties and the federal government to the state treasurer are to be held by him 
solely as custodian, and should not be paid by him into the state treasury; and 
that said moneys should be paid out of such trust fund so held by the state 
treasurer as custodian on warrant issued by the auditor of state in favor of the 
Ohio State University, when called upon by the trustees of said university for the 
s.ame: and that the moneys appropriated by the legislature out of the general 
revenues of the state for the purposes meutioued are to be paid out as provided 
in section 9921-1, G. C., "in accordance with law." 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 
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1432. 

COUNTY CHILDRE~'S HOME-REFUSAL OF BOARD OF STATE CHAR
ITIES TO REKEW CERTIFICATE-CO"CXTY AUDITOR XOT PRO
HIBITED FROM ISSUING WARRANTS FOR SUPPORT OF HO:\IE 
FOR BILLS COXTRACTED SL'BSEQlJEXT TO REYOKIXG CER
TIFICATE. 

Refusal of the board of state charities ta renew its certificate to a county children's 
home, as provided in section 1352-1, G. C., 103 0. L., 865, does not operate to prohibit 
the county auditor issuing his u·arrants on vauchers drawn against fund~ app,·opriated 
for the support of such home, ta pay bills incurred after the expiration of the former cer
tificate of the state board of charities. 

CoLUMBus, Omo, March 27, 1916. 

RoN. A. C. McDouGAL, Prosecuting Attorney, Woodsfield, Ohio. 
DEAR SIR:-Your letter of March 17, 1916, asking my opinion, recPived, and 

is as follows: 

"The board of state charities, at their session February 3, 1916, refused 
to renew their certificate of indorsement of the Monroe county children'R 
horne, pursuant to sections 1352 and 1352-1 of the Genrral Code, thP last 
certificate having expired February 1, 1916. 

"The Monroe county children's home not having been reinstated as an 
accredited institution, has the county auditor legal authority to draw his 
warrant on the county treasurer for bills allowed by the trustees of the chil
drPn's home contracted since the expiration of the last certificate?" 

Section 3077, G. C., 103 0. L., 899, provides for the establishment of children's 
homes by counties, and provides that the question of establi~hing such home and 
issuing bonds therefor shall be submitted to a vote of the eledorA of thP. county. 

Following sections provide the further procedure, the appointment of trustees 
and superintendents, and fix their duties, compensation, etc. 

Section 3104, G. C., 103 0. L., 893, provides as follows: 

"The board of trustees shall report annually to the commissioners of 
the county thP condition of the home, and make out and deliver to the com
missioners a carefully prepared estimate, in writing, of the wants of the home 
for the succeeding year. Such estimate shall specify sPparatcly the amounts 
required for each of the following purposes, to wit: First, maintenance. 
Second, repairs. Third, special improvements." 

Section 3105, G. C., provides as follows: 

"At their regular quarterly meeting at which such estimate is presented 
to them, the commissioners shall carefully examine the estimate, and if, in 
their judgment, it is reasonable and ratably within the a~sessment for the 
support of the home for the current year, or so muPh therpof as they dePm 
reasonable and within such assessment, the board of commissioners shall 
allow and approve, and shall appropriate and set apart such amount for the 
use of the home. l.:pon the order of the trustees of the home, the county 
auditor shall draw his warrant upon the county treasurer, who shall pay such 
warrant from the fund so appropriated and set apart." 
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Sections 3090 and 3091, G. C., 103 0. L., 890, provide how children may be ad
mitted to the children's home, to wit, on the order of the juvenile court or of a ma
jority of the trustees, or by transfer from the county infirmary. 

Sections 1352 and 1352-1, G. C., 103 0. L., 865, provide in part as follows: 

"Sec. 1352. The board of state charities shall investigate by corres
pondence and inspection the system, condition and management of the public 
and private benevolent and correctional institutions of the state and county, 
and municipal jails, workhouses, infirmaries and children's homes, and all 
maternity hospitals or homes, lying-in hospitals, or places where women are 
received and cared for during parturition, as well as all institutions, whether 
incorporated, private, or otherwise, which receive and care for children. 
* * *" 

"Sec. 1352-1. Such board shall annually pass upon the fitness of every 
benevolent or correctional institution, corporation and association, public, 
semi-public or private, as receives, or desires to receive and care for chil
dren, or places children in private homes. * * * When the board is 
satisfied as to the care given such children, and that the requirements of the 
statutes covering the management of such institutions are being complied 
with, it shall issue to the association a certificate to that effect, which shall 
continue in force for one year, unless sooner revoked by the board. Xo 
child shall be committed by the juvenile court to an association or institu
tion which has not such certificate unrevoked and received within fifteen 
months next preceding the commitment. A list of such certified institutions 
shall be sent by the board of state charities, at least annually, to all courts 
acting as juvenile courts, and to all associations and institutions so approved. 
Any person who receives children or receives or solicits money on behalf of such 
an institution, corporation or association, not so certified, or whose certifi
cate has been revoked, shall be guilty of a misdemeanor, and fined not less 
than $5.00 nor more than $500.00." 

These sections impose a limitation upon the power of the juvenile court to com
mit children to a children's home which does not have such certificate unrevoked and 
received within fifteen months next preceding the commitment, and upon the power 
of the trustees or superintendent of the home to receive children either by way of 
commitment by a court or otherwise, but do not in terms impose any limitation upon 
the duty of the commissioners to appropriate funds for the support of the institution, 
and of the auditor to issue warrants upon vouchers issued against such appropria
tion by the trustees as provided in section 3105, G. C., supra. Not only is there no 
specific inhibition against the same, but there is no provision for the disposition of 
children already in the home, and this strengthens the view that it was not the in
tention of the legi,slature that the refusal of the board of state charities to ~ertify, 
should require that a county children's home should not be further supported by the 
county for the benefit of children already there. 

I am therefore of the opinion that the refusal of the board of state charities to 
issue its certificate to the Monroe county children's home, as provided in section 
1352-1, G. C., supra, does not operate to prohibit the auditor from issuing his war
rants on vouchers issued by the trustees of the children's home against the appro
priation made by the commissioners for the use of such home, to pay bills contracted 
since the expiration of the last certificate issued to such home by the board of state 
charities. 

Respectfully, 
EDwARD C. TuRNER, 

Attorney-General. 
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1433. 

COMMON PLEAS JTJDGE--REDI1,3URSE.MENT FOR EXPENSES WHEN 
.n:-DGE HOLDS COt:RT IX COlJNTY OTHER THAN THAT IN WIDCH 
HE RESIDES-CHIEF JrSTICE OF SUPREME COLTRT DOES NOT AS
SIGK JLDGE--EXPENSES PAYABLE FROM STATE TREASURY. 

Reimb11rsement for expenses incurred by a comnwn pleas judge when holding court 
in a county other than that in which he resides, uithout the assignment of the chief justice 
of the supreme court, is payable from the state treasury and not from the treasury of the 
county in u·hich the 8en·ice8 are rendered. 

CoLUMBus, Omo, March 28, 1916. 

RoN. RoscoE J. MAl:CK, Judge Common Pleas Court, Gallipolis, Ohio. 

MY DEAR. JLDGE:-With due apologies for the mislaying of your letter of Feb
ruary 14th and its enclosures, and with acknowledgment of your letter of the 29th 
enclosing copies of the former correspondence, I hasten to answer the question which 
you submit therein. 

You call attention to the informal ruling of the chief justice of the supreme court, 
to the effect that common pleas judges, under the amendment to article IV, section 
3 of the constitution and the legislation enacted in pursuance thereof, are entitled to 
exchange work and to hold court in counties other than those in which they severally 
reside without a direct assignment by the chief justice, and that while so holding court 
they are entitled to reimbursement for "expenses incurred by them as otherwise pro
vided hy law." You inquire whether the expenses to which such judges are so en
titled are payable from the state treasury or from the county treasury. 

Manifestly, section 2253, G. C., as amended 104 0. L., 251, is the sole source of 
authority to receive reimbursement for expenses of this cha:racter. That section 
provides: 

"In aJJitiu11 to the anuual salai"y and expenses provided for in sections 
1529, 22.'>1, 2252, 22.52-1, Pach judge of the court of common pleas and of the 
court of appeals, shall receive his actual and necessary expenses, not exceeding 
three hundred dollars in any one year, incurred, while holding court in a 
county in which he does not reside, to be paid from the state treasury upon 
the warrant of the auditor of state, issued to such judge; each judge of the 
court of common pleas who is assigned by the chief justice by virtue of sec
tion H!i!l, to aid in disposing of business of some county other than that in 
which he n·sidcs, tihall receive ten dollars per day for each day of such as
signment, and his actual and necessary expenses incurred in holding court un
der such asHignment, to be paid from the treasury of the county to which he 
is so assigned upon the warrant of the auditor of such county, and the 
amount allowed herein for actual and necessary expenses shall not exceed 
three hundred dollars in any one year." 

To me it i~ obvious that the second part of the section following the semicolon 
therein is limited in its application to cases in which judges of the court of common 
pleas are "assigned by the chief justice by virtue of section 1469, to aid in disposing 
of business of some county other than" those in which they respectively reside. On 
the other hand, the first part of the section preceding the natural division point is not 
qualified, but applies to the expenses incurred by a judge "while holding court in a 
county in which he docs not reside." 
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It follows, therefore, that the authority of the common pleas judge who goes into 
another county to hold court by agreement with the common pleas judge of such 
county, or otherwise than by assignment of the chief justice under section 1469, G. 
C., to receive reimbursement for his expenses is referable to the first part of the section, 
and that accordingly such expenses so incurred are to be paid from the state treasury 
upon the warrant of the auditor of state, and are limited in amount, with other ex
penses so incurred, to three hundred dollars in any one year, provided the judge was 
elected subsequently to the date on which house bill No. 52 (104 0. L., 250) took effect; 
and if any such judge was elected prior to that date the limitation upon the amount 
of such expenses for which he may be so reimbursed is, as pointed out in opinions of 
this department, copies of which I believe you have received, one hundred and fifty 
dollars. 

Of course, it follows from the premises that the per diem of ten dollars is not 
payable under the circumstances considered. 

1434. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

BOARD OF EDUCATION-WHERE PUPIL PLACED IN CUSTODY OF RESI
DENT OF DISTRICT BY JUVENILE COURT, ATTENDS CITY SCHOOL 
-PARENTS WHO RESIDE OUTSIDE OF DISTRICT NOT TO BE 
CHARGED FOR TUITION-WHAT COURT HAS JURISDICTION IN 
JUVENILE CASES IN HAMILTON COUNTY. 

Where a minor child of the age of thirteen years is taken from the care and custody 
of its parents; who are nonresidents of a school district within the ccrunty, by order of the 
judge of the juvenile court of such county, and by the further order of said court is placed 
under the care and control of a person who is an actual resident of such school district, 
unless otherwise ordered by the court said child becomes the ward of said person, resident 
of such school district, under provision of section 1672, G. C., 103 0. L., 876, and as such 
is entitled to attend the public schools of said district without charge for tuition under pro
z•ision of section 7681, G. C., 106 0. L., 489. 

Under the provisions of section 1639, G. C., 104 0. L., 176, in Hamilton county the 
power and jurisdiction conferred by the statutes as found in the chapter of the General Code 
relating to juvenile courts is exercised by one of the judges of the court of common pleas of 
said county in the division of domestic relations. 

CoLUMBus, OHio, March 28, 1916. 

HoN. JoHN V. CAMPBELL, Prosecuting Attorney, Cincinnati, Ohio. 
DEAR Sm:-I have your letter of March 17th, which is as follows: 

"At the suggestion of Mr. Chas. A. Groom, solicitor of the city of Cin
cinnati, I write to ask your opinion upon the following question: 'Is tuition 
payable for a pupil attending one of the elementary schools of a city school 
district where the parents of such pupil reside outside of the school district, 
but the child has been placed under the care and control of a resident of the 
district by action of the court of domestic relations of the county?' 

"This involves a consideration of section 7681 of the General Code and 
a determination of whether such child can be considered a 'ward' within the 
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meaning of that section while the parents are still living and non-residents. 
We enclose a copy of the solicitor's letter upon this subject." 

Mr. Groom's letter above referred to, addressed to you under date of March 
16, 1916, reads as follows: 

":\Iary Ellen Burton, a minor thirteen years of age, has been placed 
under the care and control of George A. Roundtree, of Sayler Park, by an 
ordl'r of the l'OUrt of domestic relations in cause No. 12963. In re Mary 
Ell!•n Burton, dPpcndant. 

"The parents of this dependant reside outside of the school district of 
this city, and the question has been raised in regard to the payment of tuition. 
In order that thPre mny be a uniformity of ruling on this subject, which is 
one that affects every school district in this state, I respectfully request that 
you, as counsel for the court of domestic relations, request an opinion upon 
this subject from the attorney-general of Ohio." 

Section 7681, G. C. (106 0. L., 489), provides in part: 

"The schools of each district shall be free to all youth between six and 
twenty-one years of age, u·ho are children, u·ards or apprentices of actual resi
dents of the district, * * * " 
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ThP latter part of section 163\l, CT. C. (104 0. L., 176), provides that in Hamilton 
l'ounty the power and jurisdiction conferred by the statutes as' found in the chapter 
of the Gl'neral Code relating to juvenile courts shall be exercised by the court of common 
pleas of said county. Said section as amended further provides that: 

"In 1914, and every sixth year thereafter, one of the common pleas 
judges to be elected at said times shall be elected as a judge of the court of 
common pleas, division of domestic relations," 

and requires that to this judge shall be assigned all juvenile court work arising under 
said chapter. 

From the statement of facts submitted by you it appears that the parents of the 
c·hild rderred to in your inquiry reside outside of the city school district of Cincinnati, 
and that said ehild has been placed under the care and control of a resident of said 
school district by action of the judge of the court of common pleas, division of domestic 
rPlations, in the exercise of the jurisdiction conferred upon him by the above provision 
of section 1G3(), G. C., as amended, taken in connection with the provisions of section 
1642 ct seq. of the General Code (103 0. L., 868-879), as found in said chapter of the 
General Code relating to the power and jurisdiction of the juvenile court. 

Section 1643, G. C. (103 0. L., 869), provides that: 

"Wnen a child under the age of eighteen years comes into the custody 
of the court under the provisions of this chapter, such child shall continue 
for all necessary purposes of discipline and protection, a ward of the court, 
until he or she attain the age of twenty-one years. The power of the court 
over such child shall continue until the child attains such age." 

Section 1653, G. C. (103 0. L., 872), provides that: 

"When a minor under the age of eighteen years, or any ward of the court 
under this chapter, is found to be dependent or neglected, the judge may make 

1~-Vol. I-A. G. 
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* * to the care of some reputable an order commiting such child * 
citizen of good moral character, * * *" 

Acting under the above provision of section 1653, G. C., your court of common 
pleas, in the division of domestic relations, placed the child in question under the 
care and control of the person referred to in your inquiry. Section 1672, G. C. (103 
0. L., 876), provides that: 

"If the court awards a child to the care of an association, rorporation 
or indil'idual, in arcordance with these provisions, unless otherwise ordered, 
the child shall become a ward, and be subject to the guardianship of such 
association, corporation or inaividual. * * *" 

The child in question having been placed under the care and control of the person 
above referred to, and it not appearing that a further order of the court was made 
disposing of said child, I am of the opinion that under the provision of this latter statute 
said child became the ward of said person. 

Inasmuch as the said Mary Ellen Burton, a minor of the age of thirteen years, 
was taken from the care and custody of her parents, who are non-residents of the 
Cincinnati city school district, by order of your court of common pleas in the division 
of domestic relations, and by further order of said court was placed under the care 
and control of the person referred to in your inquiry, who is an actual resident of said 
city school district, I am of the opinion that under the above provision of section 7681, 
G. C., the said Mary Ellen Burton as the ward of said resident of said city school dis
trict is entitled to attend the public schools of said district without charge for tuition. 

1435. 

Respectfully, 
EDWARD C. TuRNER, 

Allorney-General. 

ROAml AJ.'\D JIIGmYA YH-XO PRO\'ISIOX FOR T\YO OR :\lORE TOWX
SHIPS TO CO-OPERATE FOR A ROAD 1:\IPHO\'E:\IEXT UNLESS 
COUNTY COMMISSIONERS TAKE JVRISDICTIOX "\XD PAY PART 
OF COST. 

Co-operation by t1co or more lmmships may be hod m,/y wul~r section o\121, G. C. 
provided the county commissioners are u·illing to take jurisdiction and pay .,ome part, 
of the cost of the improl'ement. 

CoLu:o.mus, Omo, :\larch 28, 1916. 

HoN. CHARLES F. AnA~ts, Prosecuting Attorney, Elyria, Ohio. 
DEAR Sm:-I have your communication of :\larch 9, 1916, which is as follows: 

"ln Lorain county are several roads on the boundary line of townships, 
the one in question is a road separating Carlisle and LaGrange townships, 
and about four miles in length. This road connects two improved roads 
which were improved under the former road district law 7033-52. 

"The width of the road makes it impracticable to build solely in either 
township, and I have been unable to find authority for agreement between the 
trustees of Carlisle and LaGrange townships to jointly build this road. 
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"H any such authority exists will you please indicate where it may be 
found, and in PYent that the ma.ximum levy for road purposes produces insuffi
eiPnt funds for this improvement, how can the needed money be raised?" 
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I beg to advise that the chapter relating to road construction and improvement 
by township trustees, being chapter III of the Cass highway law, contains no provision 
for the co-operative improvement by two or more townships of a township line road. 
The matter may be worked out, however, under chapter VI of the Cass highway law, 
if the county commissioners of Lorain county are willing to take jurisdiction and pay 
some part of thP cost and expense of the improvement. Under section 6921, G. C., 
a board of county commissioners may enter into an agreement with the trustees of 
a township or townships in which a proposed road improvement is in whole or part 
situated, providing for a division of the <'Ost and expense between the county and the 
interested tO'\\'llship or townships. 

1436. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

ROADS AND HIGHWAYS-NOTICES REQUIRED BY SECTIONS 6912 
Ac~D 6922, G. C.-WHAT SUCH NOTICES SHOULD CONTAIN. 

The notices required hy sections 6912 and 6922, G. C., need not contain the names 
of the persons whose property is to he specially assessed or a description of the lands to 
be assessed. 

In View of the variations in assessment districts possible under section 6919, G. C., 
the notice required by section 6922, G. C., should contain a statement of the particular 
method of assessment followed in the making of any given improl)ement. 

CoLUMBUH, OHio, ~larch 28, 1910. 

HoN. JoHN H. ScHRIDEn, Prosecuting Attorney, Bryan, Ohio. 

DEAR SIR:-I have your communication of February 24, 1916, in which you 
submit the following inquiry: 

"Must the notices required hy sections 91 and 101 of the Cass highway 
law, being seetions 6912 and 6922, G. C., set forth the names of the persons 
to be specially assessed and describe the lands to be benefited or assessed." 

Section 6912, G. C., reads as follows: 

"Upon the completion of the survey for such improvement by the county 
surveyor, he shall transmit to the commissioners his estimate of the cost and 
expense of such improvement, together with a copy of his survey, plats, 
profiles, cross sections, estimates and specifications therefor. As soon 'I.S 

the county commissioners have determined by resolution to construct said 
improvement, they shall cause tci be published in a newspaper published 
and of general circulation within the county, if there be any such paper pub
lished in said county. but if there be no such paper published in said county, 
then in a newspaper having general circulation in said county, once a week, 
for two consecutive weeks, a notice that such improvement is to be made 
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and that the surveys, plats, profiles, cross-sections, specifications and esti
mates for said improvement are on file in the office of the county commis
sioners for the inspection and examination of all persons interested therein. 
Such notice shall state the time and place for hearing objections to said 
improvement, and for hearing claims for compensation for lands and prop
erty to be taken for said improvement, or damages sustained on account 
thereof, and that unless such claims are filed in wTiting, with the county com
missioners on or before the time fixed for hearing said claims, the same shall 
be waived, except as to minors and other persons under disability." 

The section in question contains no specific requirement that the notice therein 
required to be published must contain the names of the persons to be specially assessed 
or a description of their lands. The hearing, notice of which is requir<'d by the sPe
tion in question, is not upon the subject of assessments, but rl'lates to objeetions to 
the improvement and to claims for compensation and damag<'s. In fact, at the time 
the notice required by section 6912, G. C., must be published, no estimated assess
ment will have yet been made, as the notice required by section 6912, G. C., must. 
be given as soon as the county commissioners have determined by resolution, to con
struct the improvement, and under the provisions of section 6922, G. C., the sur
veyor does not make his estimated assessment until the improvement is granted. 

I think that, in so far as your inquiry relates to thiR section, it is determined by 
the above facts, and by the provision of the following section, section 691:3, G. C., 
to the effect that in the event that land or property is to be taken for the improye
ment, the notice provided by the preceding section shall state briefly whm;P lands 
or property are to be appropriated. 

I therefore advise you that in so far as the notice required by section 6912, G. C., 
is concerned, such notice need not contain the names of the perwns whose propnty 
is to be specially assessed and need not contain a description of the lands to he so 
assessed. It is sufficient if the notice be drawn to contain the matter required by 
section 6912, G. C., and to comply with the provision of section 691:3, G. C., to the 
effect that the notice shall state briefly whose lands or property are to he appropri
ated. 

Section 6922, G. C., reads as follows: 

"As soon as the improvement is granted, the surveyor shall make, upon 
actual view, an estimated assessment upon the real estate to be charged 
therewith of such part of the cost and expense of said improvement as the 
county commissioners may have determined at the time of granting such 
improvement. Such apportionment shall be accordin11: to the benefits which 
will result to such real estate.. In making sueh apportionment, the surveyor 
may take into consideration any previous special assessments made upon such 
real estate for road improvements. The schedule of such apportionment 
shall be filed in the office of the county commissioners for the inspection of 
the persons interested. Before adopting the estimated assessment so made 
and reported, the commissioners shall publish once each week for two con
secutive weeks in some newspaper published and of general circulation in 
the county, if there be any such paper published in the county, but if there 
be no such paper published in said county, then in a newspaper having gen
eral circulation in said county, notice that such estimated assessment has 
been made, and that the same is on file in the office of the county commis
sioners, and the date when objections, if any, will be heard to such assess- ~ 
ment. If any owner of property affected thereby, desires to make objections, 
he may file his objections to said assessment in writing, with the county com-
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missioners before the time for said hearing. If any ohjectionR are filed the 
county commissioners shall hear the same and act as an equalizing hoard, 
and they may change said a~~essments, if in their opinion, any !"haug;e i' 
necessary to make the same just and equitable, or they may make such 
changes as are just and equitable even if no objections arc filed thereto, after 
giving notice to the parties whosc asscssmcnts the-y propose to change, and 
such commissioners shall approvc and confirm said assessment as reported 
by the sun·eyor or modifiPd hy thPm. Sueh assessments, when so approved 
and confirmed, shall be a lil'n on the land ehargeahle thcrPwith." 
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The notice requircd hy the abovP quoted section is very similar in character to 
the one rcquirl'd hy old scction 69i>fJ-12, G. C., now rPpcall•u, and it wus tH'\'Pr uu
Jer:stood that the notir•t• rPquircd hy that Rection should ine!ude the names of thP 
owners whose proprrt~· was a~sess<'d or a dcs('riptiou of their property. The set·
tion in question only f.!:OCS so fur as to provide that the notice shall set forth that the 
estimatPd assessmPnt has bPrn maue, and that the same is on fill' in the offiee of the 
county commissioners, und thc dull' when ohjPI'tions, if any, will be lll'urcl to such 
assessment. This language does not warrant the inferenee that the le11;islaturc in
tended that the notice should contain the uamPs of the persons to he specially as
sessed, or a description of their property, espC'C'ially as former road law~ eou!Pmplate1l 
the publication of noticPs containing nPithn tlw namPs of ownPrs nor thP deserip
tions of thcir property. 

In view of the foregoing, I advise you t hut t liP same rulP as to the inelusion of 
names of owners and descriptions of n•al Pstate prPvails as to notii'PS under seetion 
6922, G. C., as has already been statPd, with referenC'e to notices under section fi!ll2, 
G. C., and that such notices need not contain the names of the persons whose prop
erty is to be specially assessed, and need not contain a description of the lands to be 
so u ssessed. 

It should be noted, however, that undPr seetion 6Hl9, C. C., the portion of tln• 
cost of a county road improvement to be assessed, may be assessed against the real 
estate abutting upon the improvement, or within onP-half mile, or one mile, or two 
miles of either side thereof, or withiu 1me-half mile, or one mile, or two miles of either 
side or terminus thereof. In view of the variations in assrssment districts possible 
under section 0919, G. C., it is my opinion that the notil'e rPquircd to be published 
by section ti!J22, G. C., shoulJ contain a stateml•nt of the particular method of assess
ment followcd in the making of any givPn improvement. If this is 1lon!', notice will 
be brought to each ownrr of benefited rPal cstatc, of the fuet that it is proposed to 
levy an assessment against his n•al cstate, and that on a certain day he will be hPard 
by the commissionPrs in cas!' lw dcsires to file ohjec·tions. 

RPspectfully, 
EDWARD 

.... 
( ~. Tunx~;u, 
Attorney-General. 
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1437. 

APPROY AL, TRANSCRIPT OF BOXD ISSUE, YILLAGE OF GR.\XD YIE"' 
HEIGHTS, FRAXKLIX COl:'XTY, OHIO. 

CoLniB-r-s, ()ruo, :\larch 29, 1910. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of the village of Grand View Heights, Franklin county, 
Ohio, in the sum of $1,600.00, being two bonds-one for $950.00, to be paid 
by general taxatiqn, and one for $650.00, issued in anticipation of the collection 
of special assessments for the improvement of Fifth Avenue." 

I have examined the transcript of the proceedings of council and other officers of 
the village of Grand View Heights, relative to the issuance of the above bonds, and I 
find the same regular and in conformity with the General Code of Ohio. 

I am of the opinion that said bonds drawn and executed in aceordancc with the 
ordinance authorizing the issuance, will, upon delivery, constitute valid and bind
ing obligations of the village of Grand View Heights. 

The bond and coupon form submitted for my approval incorrectly quote the title 
to the ordinance authorizing the issuance of said bonds, and I am returning the same 
to Hon. Smith ,V. Bennett, attorney for the village of Grand View Heights, callin,:?; 
his attention to the mistake, and requesting that correction be made. 

When the bonds arc presented to the treasurer of RtatC' for dPiiYPry I suggPst 
that. I have further opportunity to examine them. 

1438. 

Respectfully, 
Enw.um C. TenNER, 

Attorncy-GPneral. 

COUXTY BOARD OF EDVCATIOX-FILING OF REl\IOXSTRAXCE AGAINST 
TRANSFER OF TERRITORY "CXDER SECTIOX 4692, G. C., 106 0. L., 
397-WHEX XAl\IES :\lAY BE WITHDRAW:'\ FR0:\1 RE:\IOXSTRA..'-'CE 
-WHEX TRAXSFER LEGALLY EFFECTED. 

The filing with the board of education of a county school district of the remonstrance 
prouided for in section 4692, G. C., 106 0. L., a97, three days before the filing of the map 
with the county auditor, as therein pr01>ided, showing the boundaries of the territory pro
posed to be tra.nsferred by said county board of education, acting under authority and in 
compliance with the requirements of said section 4692, G. C., is a sufficient compliance 
with the protisions of said statute and is legal. 

Any one of the electors who resides in the territory proposed to be transferred, and who 
signed said remonstrance, has the right, at any time before the expiration of the thirty day 
period, prozidedfor in said section 4692, G. C., to u·ithdraw his name from said femonstrance. 

If, upon investigaJ.ion at the expiration of said thirty day period the board of education 
of said county school district finds that the number of qualified electors residing in the terri
tory proposed to be transferred and remonstrating against surh proposed transfer is less 
than a majority of the qualified electors residing in such territory, and 1j said county board 
of education has complied with all the requirements of said section 4692, G. C., the transfer 
of said territory is legally effected, and becomes a part of the .~chool district to which the same 
is transferred for all school purposes. 
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CoLUMBUS, OHIO, March 30, 1916. 

HoN. FRANK B. PEARSON, Superintendent of Pullic lnstructiorj Columbus, Ohio. 
DEAR Sm:-In your letter of March 20, 1916, you request my opinion as follows: 

"The county board of education of Madison county annexed certain 
territory to the Jefferson village school district. A petition sanctioning 
the action of the county board was signed by 106 voters out of a possible 
162. A remonstrance aj!;ainst the annexation of certain territory, signed 
by 116 voters (62 of whom had signed the first petition), was filed February 
15, 1916. The map of said contemplated annexed territory was filed February 
18, 1916, three days after the filing of the remonstrance. On March IS, 
the following was filed containing 53 names of those who had signed the 
remonstrance: 

" 'To the county board of education, Madison county, Ohio. 
" '\Ve, the undersigned having signed a remonstrance against the trans

fer of territory to Jefferson village school district, having since investigated 
the matter, hereby withdraw our names from said remonstrance.' 

"Query 1. Under section 4692, Ohio Laws, was the filing of the remon
stranee three days before the filing of the map legal? 

"Query 2. May those who signed the petition against the remon
strance legally have their names removed from said remonstrance by said act? 

"Query 3. Thirty days having expired since the filing of the map, is the 
territory annexed to Jefferson village district by the county board of educa
tion now legally part of said village district?" 

I am further informed by you that the Jefferson village school district is not exempt 
from county supervision, and is, thejefore, a part of the Madison county school district. 
The authority of the board of education of said county school district to transfer terri
tory from an adjoining rural school district to ~aid village school district is found in 
section 4692, G. C. (106 0. L., 397), which provides in part: 

"The county board of education may transfer a part or all of a school 
distriet of the county school distril't to an adjoining district or districts of the 
eou.nty school district. 1:-luch transfer shall not take effect until a map is 
filed with the auditor of the C'.ounty in which the transfPrred territory is situa
ted, showing the boundaries of the territory transferred, and a notice of such 
proposed transfer has been posted in three conspicuous places in the district 
or districts proposed to be transferred, or printed in a paper of general circula
tion in said county, for ten days; nor shall such transfer take effect 1j a majority 
of the qualified electors residing in the territory to be transferred, shall, within 
thirty days ujter the filing of such map, file with the county board of education a 
written remonstrance against such proposed transfer." 

From your statement of faets it appears that after the board of education of said 
1\ladison county school district passed its resolution to transfer certain territory to 
said Jefferson village Hchool district, hut before a map, showing the boundaries of the 
territory proposed hy said resolution to he transfPrred to said village school district, 
was filed with the auditor of said county, a written remonstrance against said proposed 
transfer, signed by 116 of the 162 qualified electors residing in said territory, was filed 
with ·said county board of education. 

While the above provision of section 4692, G. C., by its terms limits the filing 
of the remonstrance therein provided for to the thirty day period therein mentioned, 
and I am of the opinion that a remonstrance filed after the expiration of said thirty 
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day period would be without legal effect in so far as the action of the county board of 
education under said provision of said statute is concerned, I am, nevertheless, of 
the opinion that the filing of the remonstrance in question by a majority of the qualified 
electors residing in the territory referred to in your inquiry, on February 18, 1916, 
three days before the filing of the map, above referred to, with the county auditor, 
was a sufficient compliance with the above provision of section 4692, G. C., and that 
the same was legal. 

Your first question is therefore answerPd in the affirmative. 

It further appears, however, that on i\larch 18, 1916, before the expiration of 
said thirty day period, 53 of the 116 qualified electors who had signed said remon
strance, filed with said county board of education, a written notice to withdraw their 
names from said remonstrance. 

It is clear, that if the 53 electors above referred to, had no legal right to withdraw 
their names from said remonstrance, the proposed transfer of territory has not been 
effected under the above provision of section 4692, G. C. On the other hand, it is 
equally clear, that if said 53 Plectors had the legal right to withdraw their names from 
said remonstrance, leaving only 62 of the 162 qualified electors residing in said ter
ritory as remonstrating against said transfer at the end of said thirty day period, 
if said county board of education has complied with all the requirements of said sec
tion 4692, G. C., said transfer of territory has been effected. It remains to be deter
mined, therefore, whether the withdrawal of said names was lawfully made. 

The evident purpose of the legislature in requiring the filing of the map with the 
county auditor, showing the boundaries of the territory proposed to be transferred, 
and the giving of the notice provided for in said section 4692, G. C., is to afford an 
opportunity to the qualified electors residing in said territory to remonstrate against 
said transfer if they so desire. 

It will be observed that no affirmative action on the part of said electors is re
quired to give the county hoard of education jurisdiction to act under the above pro
visions of the statute. After the county board of education has taken all of the steps 
required on its part to be taken by the provisions of said statute, to effect a trans
fer of territory, said transfer may still be defeated by a majority of the qualified elec
tors residing in said territory filing the remonstrance provided for in said statute, 
at any time before the expiration of the thirty day period therein mentioned 

AR I view it, it is the duty of the county board of education, at the expiration 
of Raid thirty day ]J('riod, to aseertain whether there is on file the written remonstrance 
of a majority of the qualified electors residing in the territory proposed to be trans
ferred. If, upon sueh investigation, said county board of education finds that such 
a remonstrance, sij.!;ned hy a majority of said electors, is on file, and that none of the 
persons who signed said remonstrance have withdrawn their names therefrom during 
said thirty day period, or that the number who have withdrawn their names from 
said·remonstrance taken from the number of those who signed the same, still leaves 
a majority of the names of said qualified electors remaining on said remonstrance, 
the transfer of territory, in RO far as said proceedings of said county board of educa
tion are concerned, is defeated, and no one has a right to complain. If, on the other 
hand, however, said county board, upon such investigation, finds that less than a 
majority of said electors have filed a written remonstrance prior to the expiration 
of said thirty day period, or that a majority of said electors having filed such remon
strance, a sufficient number of those having signed the same have withdrawn their 
names from said remonstrance so that the number remaining is less than a majority 
of the qualified electors residing in such territory, then I think that said transfer has 
been effected, provided said county board of education has complied with all the re
quirements of the above provision of the statute. 
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It sePms clear to my mind that in view of what has already been said, anyone of 
said electors who signed the aforPRaid remonstranee had the right, at any time befon· 
the expiration of ~aid thirty day period, to withdraw his name from said remonstran<'<' 
for the reason that no rightH reHulting from the filing of said remonstrance could intl·r
vene between the time said remonstrunc·p was filed and the expiration of said thirty 
day period which would be defeatPd by the withdrawal referred to in your inquiry. 

I think it may be said that the principle underlying the rule governing the right 
of a person to withdraw his name from a remonstrance filed under the above provi~-
ion of said Rection 4692, G. C., is the Rame as that undPrlying the rule governing the 
ri{!:ht of a person to withdraw his name from a petition when the filing of the same 
is jurisdictional to the right of a board or officer to act upon the proposition tiH·rPin 
presented. 

As stated by my predecessor, Hon. Timothy S. Hogan, in an opinion as found 
at page 1632 of the Report of the Attorney-General for the year 1913; 

"It is well settled that names may be withdrawn from a petition at any 
time before jurisdiction is acquired thereover by the board or officer entitlrd 
to exercise the same." 

It was held in said opinion that: 

"When a petition for the referendum on a municipal ordinance, thrrP
fore, has been filed with the clerk of the village, the names may be withdraw11 
therefrom at any time prior to the certification of such petition to the board 
of elections by said clerk." 

In support of this conclusion the following cases are cited: 

Hayes v. Jones, 27 0. S., 218. 
Dutten v. Village of Hanover, 42 0. S., 215. 
Cole v. City of Columbus, 2 N. P., n. s., 563. 
Haynes v. Hillsboro, 3 N. P., n. s., 17. 
Norwood v. Board of Elections, 13 C. C., n. s., 465. 

As was stated in my former opinion rendered to Honorable C. Q. Hildebrant, 
secretary of state, under date of 1\Iay 22, 1915, it is cqunlly well settled by the a Love 
cases that after an'authority conferred by such petition is once exerciseu or suph pe
tition operates to effect a public right or interest, names may not be withdrawn therl:'
from. 

In view of the foregoing authorities, and in keeping with my fomtPr holding, 
I am of the opinion, in auswer to your second question, that the qualifiPd P]Pctors 
residing in th~ territory referred to in your inquiry, who signed the ufon•Haid n•rnon
strance, and who, subsequent to the time said remonstrance was fiil'd, and within 
the thirty day period provided for in said section 4692, G. C., withdrew their nameti 
from said remonstrance, had the right to make such withdrawal. 

I am of the opinion, in answer to your third question, that inasmuch as the county 
board of education of said Madison county school district found, upon inn~tiga
tion, at the expiration of said thirty day period, that the number of qualifird PlPc'
tors rPsiding in the territory proposed to be transferred and remonstrating against 
such proposed transfer, was less than a majority of the qualified Pll'<·tors rPsi<linp: in 
such territory, if said county board of education has complied with all the n·qnin·
ments of said section 4692, G. C., the transfer of said territory has lu•pn IPgully pf
fected and the same is now a part of said Jefferson village school distriPt for all s<·bool 
purposes. Respectfully, 

EDWARD C. Tenxt;n, 
Attomey-Geueral. 
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1439. 

ROADS AXD HIGHWAYS--ROAD CO.:\L\IISSIOXERS WITH OCT Al'THOR
ITY TO EXTER IXTO CONTRACTS AFTER CASS HIGHWAY LAW 
BECAME EFFECTIYE-FrNDS RE.:\L\IXIXG SHOrLD BE APPLIED 
TO IXDEBTEDXESS OF ROAD DISTRICT. 

Road commisoioners appointed under section 7095, G. C., et seq., now repealed, had 
no authority after the going into effect of the Cass highway law on September 6, 191.5, to 
enter into new contracts for the construction or repair of roads. Where the indebtedness 
of a road district created under said sections exceed.~ the funds on hand, .~uch funds should 
be left in the custody of the cmmty treasurer and applied toward the payment of the in
debtednes.~. 

CoLuMBUR, OHio, Marrh 30, 1916. 

HoN. ALDRICH B. UNDERWOOD, Prosecuting Attorney, Jlfedina, Ohio. 

DEAR Sm:-1 have your communication of February 17, 1916, which is as follows: 

"The four townships of Medina, Montville, Lafayette and York in this 
county, are organized into a road district, under section 7095, et seq., of the 
General Code of Ohio. At various times, bonds have been issued for the 
building and repair of roads in said district, and at the present time the 
road commissioners have several thousand dollars on hand for these purposes. 

"It is the intention of said road commissioners to continue to dO' business, 
and to enter into new contracts, until all moneys are used. They refuse to 
let their accumulated funds to be diverted to the county road fund, on the 
asserted argument that they could then be expended in parts of the county 
other than where raised. The minute book or journal of the road corn
missioners shows the following proceedings: 

" 'September 11, 1915. 

" 'Moved by Wolfe and seconded by Blakeslee that the work of im
proving road Xo. 17, section 2, he let to Grover C. Woods, and a contract 
entered into.' 

" 'September 18, 1915. 

" 'Moved and seconded that all bids on road 17 be rejected and a con
tract entered into with GeorJ!:e Koppes and William Emmons for the im
provement of said road.' Note: This contract was made and entered into 
on September 18, 1915, and a copy thereof appears on the records. 

" 'Moved by Wolfe and seconded by Blakeslee that the bid of Crocker 
& Crocker for hauling gravel on road No. 9, being the lowest and best bid, 
be accepted and a contract entered into. N ole. This contract is dated 
October 2, 1915. 

" 'Moved by \Yoods and seconded by Rohrer to improve road Xo. 14, 
from the street car line east to what is known as Spitzer's Corners, a distance 
of about 800 feet.' 

"In view of the Cass highway act, particularly section 303, of the saving 
clause, I write to ask these questions: 

"1. \'\'hat authority, if any, have these road commissioners to enter 
into new contracts after September 5, 1915, for the construction, or for the 
repair of roads in said district? 

"2. What is to be done with funds on hand belonging to this road 
district? 
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"3. If put in the county road fund, could they be expended in townships, 
other than where raised? In this connection notice Rection 56.54, G. C. 

"These matt~rs are causing considerable trouble between the county 
commissioners and the road district commissioners, and for that reason an 
early opinion will be greatly appreciated." 

Under date of March 27, 1916, in response to my request for additional in
formation, you wrote me as follows: 

"Your letter of the 25th inst. at hand, requesting additional informa
tion preliminary to the rendering of an opinion relating to the making of 
contracts by road commissioners under old section 7095, G. C., and to the 
proper disposition of the funds of such a road district. 

"I find that at the time I first asked for your opinion, to wit, about 
February 17, 1916, that there were $135,000.00 of bonds outstanding and 
about $10,000.00 of cash on hand in this road district. The February dis
tribution increased the amount of cash on hand to about $18,000.00. The 
total amount of bonds outstanding at the present time, therefore, ($135,000.00) 
is considerable in excess of the amount on hand ($18,000.00)." 
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Section 7095, G. C., referred to by you, which section, together with the suc
ceeding sections, was repealed by the Cl!Ss highway law, 106 0. L., 574, provided for 
the organization of not less than two nor more than four adjacent townships in any 
county occupying contiguous and compact territory into a road district. A road 
district so organized was governed and controlled as to pike and road improvement 
matters by a road commission composed of one member for each township, the mem
bers being appointed by the county commissioners on the nomination of the respec
tive trustees. 

Proceedings for the establishment of road districts of this character were in
itiated by petition, and following the organization of such a district the question of 
the improvement uf the public roads uf the district by general taxation was to be 
submitted to a vote. In the event of a favorable vote, the road commissioners were 
authorized to designate what roads in their opinion should be improved and to deter
mine other similar matters, and to employ an engineer and other assistants and pur
chase machinery. The compensation of the road commissioners and of their engineer 
and assistants were payable out of the funds of the road district on the allowance of 
the county commiRSioners. Contracts for work and materials were to be made by 
the road commissioners and payment was to he made therefor on the order of the road 
commisswners. The road commissioners were authorized tu issue bonds of the road 
district for the purpose of providing money necessary to meet the expense of improv
ing the designated roads. It was provided that when the road commissioners of a 
road district had determined to improve a road or roads, then in order to provide for 
the payment of such improvement and to provide for the fund for the redemption 
of bonds issued by them, the road commissioners should report the facts to the county 
commissioners, who were required to make a levy on the taxable property of the road 
district for the cost of the work of improvement and the creation of an interest and 
redemption fund. The county commissioners were also required to levy a tax on 
the property of the road district for repairing the roads of the district, the amount 
thereof, within certain limitations, to be determined by the road commissioners. All 
funds of the road district were to be received and disbursed by the county treasurer. 

From the above it will be seen that where the sections in question were invoked, 
a separate organization was effected, which organization was distinct from the town
.ship and county organizations. It therefore follows that the saving provision of the 
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Cass highway law applicable to such organizations is found in the latter part of sec
tion 303 of that act, which saving provision reads as follows: 

"Wherever under any law repealed by this act any organization now exists 
for the purpose of improving, repairing or maintaining :my public road or 
roads, such organization shall be not affected by this act and all officers 
of such organization or organizations shall continue to hold office and exer
cise the powers heretofore exercised by them. Their successors in office 
with like powers shall be elected or appointed as heretofore till all contracts 
and obligations of such organization shall be fully met and complied with 
and all rights fully conserved. For such purposes such organization or 
organizations shall have all the rights heretofore exercised by them to hire 
necessary assistance, clerical or othenvise; to fund or refund any indebtedness 
and to levy and collect taxes or certify the same for levy and collection; to 
pay such debts and expenses together with salaries and other expenses of 
such organization or organizations but no such organization or organizations 
shall contract any new obligation or obligations after the taking effect of 
this act, for the construction or repair of additional road or roads or the 
maintenance or repair of roads already improved. When all obligations ex
isting at the time of the taking effect of this act have been fully met and com
plied with, such organization or organizations shall cease to exist and all prop
erty or funds of such organization or organizations shall be and become a part 
of the road fund of the county in which such organization or organizations 
exist. All roads macadamized or paved by any such organization shall be 
kept improved and in repair by the county highway superintendent at the 
cost of the county in which the same are located." 

In view of the above quoted provision, it is apparent that road commissioners 
appointed under section 7095, G. C., et seq., now repealed, had no autho~ity after 
the going into effect of the Cuss highway law on September 6, 1915, to enter into new 
contracts for the construction or repair of roads in their district, it being expressly 
provided that such organizations should not .contract any new obligation or obliga
tions after the taking effect of the Cass highway law, for the construction or repair 
of additional roads or the maintenance or repair of roads already improved. The 
above answers fully your first question. 

In answering your second question, it should first be observed that the provision 
to the effect that the funds of an organization of this character shall be and become 
a part of the road fund of the county in which the organization existed is not by its 
terms effective until all obligatiom; <'xisting at the time of the taking effect of the Cass 
highway law have hPPn fully nwt and cornpliPd with. 

In viPw of the facts submitted by you, it becomes unnecessary to answer your 
third question or to discuss the force and effect of the provision referred to above. 
It appears that there are outstanding bonds of the road district in question and that 
the amount of these bonds far exceeds the funds on hand plus the funds which will 
be received at the August, 1916, settlement. As long as any of the bonds in question 
are outstanding, it could not be said that all the obligations of the district have been 
fully met and complied with. The funds on hand belonging to the road district should, 
therefore, be left in the custody of the county treasurer and applied toward the pay
ment of the interest on the outstanding bonds of the district and toward the redemp
tion of such bonds at maturity. As previously suggested, the facts submitted in 
your second communication and the conclusion reached as to your second question 
render it \mnecessary to consider the third question submitted by you. 

Respectfully, 
EDWARD C. TURNER, 

AUorney-General. 
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1440. 

JURISDICTIOX OF CRI~IIXAL COURT, LI~!A, OIDO-JURISDICTION OF 
::\lA YOR, CITY OF LL\IA AND JCSTICE OF PEACE OF TOWNSIDP IN 
WHICH CITY IS LOCATED-SELLIXG IXTOXICATING LIQUORS TO 
A :\IINOR. 

/The criminal court of the city of Lima, Ohio, has no jurisdiction of offenses com
mitted in L'iolation of slate law, except to di.~charge, recognize or commit upon hearing 
II'!, en the nccusrrl is charged u·ith a felony. 
-qj;e mayor of the city of Lima, has final jurisdiction of the offense of the sale of in
toxicating liquors to a minor by a saloon licensee when committed within the confines of 
said city. 
/A ju,,tice of the peace of the township in which the city of Lima, Ohio, is located has 

only such jurisdiction of such offense as is conferred by sections 13422, 13510 and 13511, 
G. C., where said offense is committed within such township and no jurisdiction of such 

. offense when not committed u•ithin his township. 

CoLUMBus, Omo, March 30, 1916. 

The State Liquor Licensing Board, Columbus, Ohio. 

GEl'-i'TLE:IIEN:-Yours under date of March 22, 1916, is as follows: 

"What are the powers of the criminal court of the city of Lima, Ohio, 
the mayor of the city of Lima, and a justice of the peace of the township, 
in which the city of Lima is located, with reference to an affidavit charging 
a person holding a liquor license in Allen county, Ohio, with the offense of 
selling intoxicating liquors to a minor?" 

The alleged offenses about which inquiry is made, I am further informed by you, 
were confined to the corporate limits of the city of Lima and to such this opinion will 
be limited. 

The offense of the sale of intoxicating liquors to a minor by a licensee, as referred 
to in your communication, is defined by section 1261-67, G. C., 103 0. J,., 238,'as 
follows: 

"* * * Whoever, being a licensee, sells intoxicating liquors to a 
minor or allows a minor to play cards or any game of amusement, or to loaf 
in such saloon, or whoever, knowing that a person is a minor, induces any 
person, firm or corporation to sell or furnish intoxicating liquors to such 
minor contr!lry to law, shall be guilty of a misdemeanor, and for the first 
offense shall be fined not Jess than twenty-five dollars nor more than one 
hundred dollars, and for the second or subsequent offenses shall be fined not 
less than one hundred dollars or more than five hundred dollars, or shall be 
imprisoned in the county jail for not less than ten days nor more than six 
months, or both." 

Under the provisions of section 1261-69, G. C., 103 0. L., 239, it is required that 
at all trials for offenses under laws or ordinances regulating the sale of intoxicating 
liquors, the court shall, before the trial, take testimony to determine whether or not 
the defendant is a licensee or the agent or employe of a licensee, and if it appears that 
such defendant is a licensee or the agent or employe of a licensee, whether the de
fendant has in fact been convicted of a previous offense and if the defendant be a licensee 
or the agent or employe of a licensee and has suffered a previous conviction under 
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any of said laws or ordinances, or it appears that a conviction in the case pending will 
work a revocation of a liquor license granted in this state, the said defendant shall be 
entitled to a trial by jury. The offense under consideration is, then, a misdemeanor, 
upon the trial for the commission of which the defendant may or may not be entitled 
to a trial by jury. 

Consideration may be first given to the jurisdiction of the criminal court of the 
city of Lima, over the offense in question. This court is established under authority 
of, and its jurisdiction is defined by, sections 1 and 2 of house bill l'\o. 118, 106 0. 
L., 112, which provide as follows: 

Sec. 1. That there shall be, and is hereby established in the city of 
Lima, Allen county, Ohio, a criminal court held by a judge, which court 
shall be styled the criminal court and be a court of re('ord, and shall have 
jurisdiction of any offense under any ordinance of said city to hear and finally 
determine the same and impose the prescribed penalty; but cases in which 
the accused is entitled to a trial by a jury, shall be so tried unless a jury be 
waived in writing by the accused. 

"Sec. 2. In felonies committed within the county the court shall have 
the power to hear the case and discharge, recognize or commit, and, if upon 
su('h hearing the court is of the opinion that the offense is only a misde
meanor, and that the court may assume jurisdiction of it under the last sec
tion, a plea of guilty ·o'f such misdemeanor may be received and sentence and 
judgment pronounced." 

An examination of the foregoing provisions will readily disclose that the juris
diction of the criminal court of the city of Lima, therein conferred, is limited to of
fenses committed in violation of the ordinances of said city, and to recognizing, com
mitting or discharging the defendant in cases of felonies committed withiD the county. 

The offense which is· the Subject of your inquiry, being neither a felony nor a 
violation of an ordinance of the city of Lima, is, therefore, not subject to the juris
diction of the criminal court of that city, as conferred by the statutes above quoted. 
There is no provision in said house bill Ko. 118, 103 0. L., 112, making applicable 
to the criminal court of Lima the general statutory provisions conferring jurisdic
tion upon police courts and governing the procedure therein. In view of the ab
sence of such provision, and the distinguishing title given to this court in the author
iration of its establi8hment, and the general policy of the law toward a strict con
struction of the criminal jurisdiction of courts, I am led to conclude that the Lima 
criminal court is not, for the purpose of determining its jurisdiction, a police court. 

This limitation of the jurisdiction of the criminal court of Lima was called to 
the attention of the legisla.ture by this department prior to the passage of house bill 
Ko. 118, which, to say the least, clearly evidences the purpose on the part of the leg
islature to so limit the jurisdiction of this court to offenRes in violation of city ordi
nances and to discharging, recognizing or committing the accused in felony cases. 

There is a striking similarity between sections 1 and 2 of house bill No. 118, 
supra, and sedions 14696 and 14697 of the Appendix to the General Code, estab
lishing and defining the jurisdiction of the criminal court of the city of Canton, Ohio. 
The only difference to be noted lies in the omission from section 1 of house bill iiro. 
118, of the phrase "and of any misdemeanor committed within the limits of said city, " 
found in said se('tion 14696, G. C., App. From this it follows that the sole difference 
between the jurisdiction of the criminal court of the city of Canton, as conferred hy 
~aid section 14696, supra, and that of the city of Lima, as conferred by section 1 of 
house bill No. 118, is that the fonne;r has Jurjsdjction of misdemeanors comrrv.tte<l 
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in violation of state law within the limits of said city, while there is no such jurisdic
tion conferred upon the criminal court of the city of Lima. 

In the case of State ex rei. v. Oberlin, auditor, the court of appeals of Stark county, 
at the September term, 1914, held that the criminal court of Canton was essentially 
a police romt within the meaning of section 3056, G. C., which provides for the pay
ment of a tertain portion of fines and penalties assessed and collected by the police 
court for offenses and misdemeanors, prosecuted in the name of the state, to the Law 
Library Association. 

Following this decision, opinion No. 137 of this department, rendered under 
date of March 11, 1915, held that fines collected in prosecutions in the name of the 
state in the criminal court of the city of Lorain, should be disposed of in the same 
manner as if assessed by a police court. The issue before the court of appeals, and 
the question under eom;ideration in rendering the opinion, involved only a construc
tion of a civil statute (:3056 G. C.), which does not directly affect personal rights, and, 
under the familiar ntle of construction, is subject to a somewhat liberal intcrpreta· 
tion to the end that its manifest purpose may be fully attained. 

It is a well established principle of constntction, that words and phrases must 
oftimes be given a very different interpretation when used in relation to a different 
subject matter, and it is not, therefore, in conflict or inconsistent with the decision 
of the court of appeals and the former opinion of this department with reference to 
the disposition of fines collected in the criminal courts of Canton and Lorain, to say, 
for the purpose of determining the criminal jurisdiction and power of the criminal 
court of Lima to punish individuals for crimi\lal offenses that such court is not a po
lice court within the meaning of section 4577, G. C., which defines the jurisdiction 
of police courts generally, or of the provisions of section 4527, G. C. Since, then, 
the criminal court of Lima is not a police court within the meaning of the tenus of 
section 4577, G. C., and has no jurisdiction of misdemeanors committed in violation 
of state law, by virtue of said sections 1 and 2 of house bill No. 118, I am of the opin· 
ion that such court has no jurisdiction of the offense mentioned in your inquiry. 

In reference to the jurisdiction of the mayor of the city of Lima of the offense 
under consideration, it will be observed that section 4527, G. C., couiers upon mayors 
of citiPR not having n police court rPrtHin juriRdirtion ovpr violntions of ~it.y ordinanceg, 

Sections·4528 and 4532, G. C., provide as follows: 

"Section 4528. He shall have final jurisrliction to hear and determine 
any prosecution for a misdemeanor, unless the accused is, by the constitu
tion, entitled to a trial by jury, and his jurisdiction in such cases shall be co
extensive with the county. 

"Section 45:~2. If the charge is the commission of a misdemeanor, 
prosecuted in the name of the state, and the accused, being entitled to a 
jury, does not waive the right, the mayor may, nevertheless, impanel a jury, 
and try the case of the affidavit, in the same manner, and with like effect, 
as such cases arc tried in the court of common pleas on the indictment." 

By force of the provisions of section 4528, G. C., supra, the mayor of the city, 
not having a police court, has final jurisdiction of all misdemeanors committed within 
the county, when the accused is not under the constitution entitled to a trial by jury. 
From this, it conclusively follows that, if the affidavit docs not charge a second offense, 
so that the punishment may be only a fine, the defendant has no constitutional right 
to a trial by a jury, and the mayor has final jurisdiction of the offense. If a S3cond 
offense is charged, thus rendering the accused liable to punishment by imprisonment, 
and therefore entitled to a jury trial, then under the provisions of section 4532, G. 
C., the mayor has jurisdiction, if the accused does not waive the same, to impanel 
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a jury and try the case on affidavit, as such cases are tried in the common pleas court 
on indictment. That is to say, the mayor has jurisdiction to impanel a jury and try 
the case, whether the accused has a constitutional right to a trial by jury by reason 
of a part of the punishment authorized being imprisonment or the accused has only 
a statutory right to a trial by jury, under the provisions of section 1261-69, G. C., 
103 0. L., 239, hereinbefore referred to. This he may decline to do, however, if, in 
his opinion, the public interest will be thereby promoted, and having entered that 
fact on his minutes, upon inquiry, he may discharge, recognize to the common pleas 
court, or commit in default of bail. (Sec. 4533, G. C.) 

As to the jurisdiction of justices of the peace, attention is called to sub-division 
8 of section 13423, G. C., 103 0. L., 539, which provides among other things that 
justices of the peace shall have jurisdiction within their respective counties, in all 
cases of violation of any law relating to: 

"The selling, giving away or furnishing of intoxicating liquors as a bever
age, or keeping a place where such liquor is sold, given away or furnished 
in violation of any law prohibiting such acts within the limits of a township 
and without the limits of a municipal corporation." 

It will be observed that the jurisdiction here conferred is limited to offenses com
mitted in a township outside the limits of a municipal corporation, which townsliip 
is dry under the township local option law. The jurisdiction here conferred can not, 
therefore, attach to offenses committed within the limits of the city of Lima. 

There is no special statutory provision conferring jurisdiction of the offense of 
the sale of intoxicating liquors to a minor within a municipal corporation by a licensee 
upon justices of the peace, and it therefore follows that the jurisdiction of justices, 
in such cases, is limited to the general jurisdiction of justices' courts over misdemeanors 
in violation of state law. 

The general jurisdiction and authority of justices of the peace in matters of this 
character is defined as follows: 

"Section 13422: A justice of the peace shall be a conservator of the 
peace and have juriEdiction in c1iminal caEes throughout the county in which 
he is elected and where he resides, on view or on sworn complaint, to cause. 
a person, charged with the commission of a f~lony or misdemeanor, to be 
arrested and brought before himself or another justice of the peace, and, 
if such person is brought before him, to inquire into the complaint and either 
discharge or recognize him to be and appear before the proper court at the 
time named in such recognizance, or otherwise dispose of the complaint as 
provided by law. He also may hear complaints of the peace and issue search 
warrants. 

"Section 13510: When a person charged with a misdemeanor is brought 
before a magistrate on complaint of the party injured and pleads guilty 
thereto, such magistrate shall sentence him to such punishment as he may 
deem proper according to law, and order the payment of costs. If the com
plaint is not made by the party injured, and the accused pleads guilty, the 
magistrate shall require the accused to enter into a recognizance to appear 
at the proper court as is provided when there is no plea of guilty." 

"Section 13511: When the accused is brought before the magistrate and 
there is no plea of guilty, he shall inquire into the complaint in the presence 
of such accused. If it appear that an offense has been committed and that 
there is probable cause to believe the accused guilty, he shall order him to 
enter into a recognizance, with good and sufficient surety, in such amount 
as he deems reasonable, for his appearance at the proper time and before the 
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vroper court; otherwise he shall discharge him from custody. If the offensP 
charged is a misdemeanor and the arrused, in a "Titing subscribed hy him 
and fikd before or during the Pxamination, waive a jury and submit to bP 
trkd by thP ma¢stratP, llf' may rend<"r final judgment." 
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It is hardly to be anticipated that the sale of intoxicating lil!UOrs to a minor or 
licensPP would bP attended by such special or peculiar injury to any particular in
dividual as to admit of the complaint being made by the injured party within thP 
provisions of section 13510, G. C., supra. If the complaint is not made by the injun•d 
party and the accused entrrs a plea of guilty, the authority of the justice of the peace 
i;; limited to requiring the accused to enter into a rrrognizance to appear brfore the 
proper court at the proper time, or in default thereof to commit him to the eounty 
jail (Sec. l::l52S, U. C.), unless the accused in writing, subscribed by him and filed 
before or during the examination, waive a jury and submit to be tried by the magi
strate, in which case the magistrate may render final judgment (Sec. 13511, G. C.). 
If there is no plea of guilty, the justice is required to inquire into the offense in the 
presence of the accused and if it avpear that there is probable cause to believe that 
the accused is guilty, he shall order him to enter into a recognizance for his appearance 
at the prop£r time before the proper court, unless the accused shall, in "Titing, sub
scribed by him, waive a jury and submit to be tried by the justice, in which event 
the justice may then render final judgment. 

Attention is called to the provisions of section 1261-71, G. C., 103 0. L., 240, 
as follows: 

"No licensee, agent or employe of a licensee shall be held to answer 
for an offense under any laws or ordinances regulating the sale or traffic in 
intoxicating liquors before any probate court; or before any judicial officers 
whose court is held without the confines of the municipal corporation or 
township within which the offense is alleged to have been committed, except 
a judge of the common pleas court." 

From this it follows that only jlli!licell of the peace, whose court is held within 
the confines of the city of Lima, would have any jurisdiction of the offense referred 
to in your inquiry. 

Answering your inquiry more specifically, I am therefore of opinion that the 
criminal court of the city of Lima has no jurisdiction of the offense of the sale of in
toxicating liquors to a minor by a licensee. The mayor of the city of Lima has juris
diction of sueh offense when committed within the city of Lima. The jurisdiction 
of a justice of the peace of the township in which the city of Lima is locatPd, is limited 
as to such offenses committed within the city of Lima and such township to that con
ferred by sections 13422, 13510, 13511 and 13528, G. C. 

Hespectfully, 
EDWARD c. Tt::RNER, 

Attorney-General. 
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1441. 

.JOIXT COL'\TY IWAD I:.\ll'lWYEl\IEXT-PHOCEDriU: TO BE FOLLOWED 
l'XDEH SECTIOX tifl30, G. C.-HOW CO~T AXD E:XPEXHE TO BE P.\1D. 

A petition for a jaint colltd!J rood improJ•uuent, jilnl alilhr s£Ttiun tmao, 0. ('., must 
indicate the method of pnyin(J the compflt.,ation, datiW{ll"-', cost., and e.rpen.,e:; desired l1y 
the petitioner.,., If such a petition does not spec1jy the me/l10d uf paying the compensa
tion, damages, costs and e.rpenxe.~ desired by the petitioner.,, the jaint board of I"Oilllt!f eom
mis.~ioners is without juri.,diction to act on the petition. 

The respectire proportions of the costs ami CJ"jlltiSfs of a joint COilld!J roar/ improre
ment payable by each cou1dy mu,,t be rai.,ed by the same method in each co1mty, tl'llich 
method is to be ,,et forth jn the petition u·hen the jO"int board i., acting upon 11 petitiou and 
is to be determined by the joint board u·hen ncling without a petition. 

CoLt:~mcs, OHio, :\lar<'h :m, 1flW. 

HoN. FRANKLIN J. STALTER, Prosecuting Attorney, L'pper Sand11sky, Ohio, and Hox. 
DoNALD F. MELHORN, Prosecuting Attorney, Kenton, Ohio. 

DEAR Sms:-Your joint letter addressed to me under date of .Junnury 2H, 19lti, 
was rel'eived on :\'larch 3d, and rruds us follows: 

"Proceedings for a joint county road improvemPnt are bPing !'ontPm
plated by the ·wyandot and Hardin county Jioards of eounty eommi~sionPrs, 
the proposed road improvement IJl'ing on the county line between Hardin 
and \Yyandot counties. Several legal questions have prPscnted themsrlves 
in connection with this improvement that are, we think, of intPrest owr the 
state generally, and we therefore respe<'tfully solicit your opinion thereon. 

"The first question is this: l\Iust a petition for a joint county road 
improvement, filed under section 109 (G. C. tm:~O), indil'ate the method of 
paying costs and expense9 that the petitioners prefer? 

"\Ye find nowhere in the statutes anything that expressly requires the 
method of paying costs and expenses to be stated in a joint county road 
petition, although such a statement serms to be requirrd in the·case of single 
county road petitions. (Sec. 98, G. C., 6916.) 

"The second question really grows out of the first question and is this: 
The joint board, it seems, has no jurisdic·tion to !!:rant the improvement 
prayed for in the road petition, unless 51 per eent. of the persons to he espec
ially assessed have signed that petition (seetion 109, G. C., 6930). It cannot 
be det£rmined, however, how many persons constitute the required 51 per 
cent. until the assessment area (which differs in extent, acl'ording to method 
of paying costs and expenses) is defined. If the petition itself does not specify 
which method of paying costs and expenses is preferred, and hence does not 
describe the assessment area, shall the joint board first determine that method, 
then ascertain whether the 51 per eent. have signed the petition, and then 
if these two things have been done take up the question whether the proposed 
improvement shall be granted? 

"The third question is this: Whether after the joint board has granted 
the improvement, each county is at liberty to choose its own method of 
assessment, or whether the respective proportions of the costs and expenses, 
payable by each county, must be raised by the same method of assessment 
in each county? 
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"The first sentence of section 113 (G. C., 6934), apparently shows that 
the lepslature !'OntemplatPd the same method of paying the costs and ex
penses in ea!'h county: 

"'The joint board of county commissioners shall, at the time they grant 
such improvement, deterrninl' the method of payment therefor, which may 
be either of the methods authorized in the f'ase of any improvement under 
the authority of a single hoard. * * *' 

"That is, the joint board shall determine the method of payment, 'which 
may be either of the methods,' etc. It would seem that the joint hoard could 
avail itself of any of the eight methocls providPd for by section 98 (G. C., 
6919), but could not adopt more than one method for the joint improvement. 
On the other hand. this sumP se<'tion, section 113 (G. C., 6934), also provide,; 
for a divi8ion between the counties of the costs and expenses of the improve
ment, and further requires each separate hoard of commissioners 'in the 
manner hereinafter specified' (evidently referring to section 119 G. C., 6940), 
to make its own special assessment necessary to defray its proportion of its 
said cost and expense. Furthermore, in case a bond issue is necessary to 
raise the funds to be contributed by each county, section 123, G. C., 6944, re
quires a separate issue in each county. In other words, the bonds are single 
county and not joint county obligations. From the sections just quoted 
in this paragraph, the common sense of the situation would seem to be this: 
That each county should be allowed to adopt whatever method of paying the 
costs and expense of the improvement they deem proper, regardless of the 
method chosen by the other county. But whether this is the law or not we are 
uncertain. 

"'We are advising our respective boards of commissioners not to take 
any action on the petition for this joint county road improvement until we 
f'an secure your opinion." 

595 

Your first question must, I think, he answered in the affirmative. flection 6919, 
G. C., which relates to improvements by single boards of county eommisRione!'!',pro
vides that at the time an improvement is granted the commissioners Rhall determine 
the method of paying the compensation. damages, costs and expenses thereof, but 
such <'ompen~ation, damageR, costs and expenses are to be paid in the manner speci
fied in the petition whPn the board is ncting upon a petition. 

HePtion f)\J42, G. C., provides that all the provisions of the statute relating to im
provements wholly within one <•otmty shall. when applienhle, unkss otherwise specially 
provided, apply to improvements authorized by a joint board of eommissioners. It 
is further true, as suggested by you in your discussion of the second question submitted, 
that a joint board of county commissioners, equally with a single hoard, would be un
able to determine whether fifty-one per cent. of the persons to be specially assessed 
for an improvement had signed a petition unless the petition specified the method 
of paying compensation, damages, costs and expenses, inasmuch as the different methods 
provided by law contemplate radically different assessment districts or areas. I, 
therefore, advise you that a petition for a joint county road improvement, filed under 
section 6930, G. C., must indicate the method of paying the compensation, daiilfl.ges, 
POsts and expenses desired by the petitioners. 

The answer to your first question constitutes a substantial answer to your second. 
Your second question mny be fully answered by the further observation that if the 
petition itself does not specify the method of paying the Pompensation, damages, costs 
and expenses desired by the petitioners, then the joint board of county commissioners 
is without jurisdiction to act on the petition. 

Coming now to eonsider your third question, section 6934, G. C., contains the 
following provision: · 
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"The joint board of county commissioners shall, at the time they grant 
:;:uch improvement, determine the method of payment therefor, which may be 
either of the methods authorized in the case of an improvement under the 
authority of a single hoard." 

This provision would seem to vest in the joint board of county commissioners 
the discretion of determining the method of payment, but the provision must be read 
in connection with section 6932, G. C., which authorizes joint boards of county com
missioners to proceed without petitions, and to initiate road improvements by the 
adoption of a resolution passed by a unanimous vote of the members. The provision 
must also be read in connection with the provi~ions rel~ting to improvements by single 
boards of county commissioners, and I am of the opinion that the force and effect 
of this provision is only to vest diserction in the joint board in those cases where it is 
acting without a petition, and that when a joint hoard acts upon a petition it must 
order the compensation, damages, costs and expenses apportioned and paid in the 
manner specified in the petition. 

The language of the provision above quoted is not such as to warrant the inference 
that the joint board might adopt one method of payment as to one county and another 
and different method as to a different county. Indeed, the provision is that the joint 
hoard shall determine the method of payment. 

The provision of section 6934, G. C., to the effect that the joint board shall de
termine the proportion of the cost and expense of the improvement to be paid by the 
several counties interested therein must be read ·in the light of the provision of section 
6930, G. C., giving joint boards jurisdiction when the proposed improvement is in two 
or more counties, or along the county line between two or more counties. In other 
words, a joint board not only has authority to construct a county line road, but also 
has authority to improve a road partly in one county and partly in another, and in 
the latter event it is important that the law clothe the joint board with authority to 
divide the cost in a manner other than upon the basis of an equal contribution by 
each county. The facts that each board of county commissioners makes the asses
ments against real estate located within its county, and issues the bonds for the pro
portion of the cost .and expense to he borne by its county, are not sufficient to outweigh 
the plain inference arising from the language used in the first sentence of section 6934, 
G. C., to the effect that the joint hoard of county commissioners is to determine upon 
and adopt a method of payment, which method is to prevail in all the interested counties. 

I, therefore, advise you, in answer to your third question, that the respective 
proportions of the cost and expenses payable by each county must be raised by the 
same method in each county, which method is to he set forth in the petition when the 
hoard is acting upon a petition, and is to be determined by the board when acting 
without a petition. 

Respectfully, 
EDWARD C. TuRNER, 

Al/orney-General. 
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1442. 

APPROVAL, TRANRCRIPT OF BOND ISSUE, VILLAGE OF NEW AL
BANY, OIDO. 

Cou:;~mu;;, OHIO, :\larch 30. Hllti. 

ludu.strinl Commissz:on of Ohio, Columbus, Ohio. 

GE.\"fLE~IEX:-

"HE:-Bonds of the village of New Albany, Ohio, as follows: One 
issue of 8:~,600.00 in anticipation of Special Usse~sruents to pay the propPrty 
owners' :;hare of thr rost of constructing certain sidewalks, being six bonds 
of $600.00 each. 

"One issue of $500.00 to pay the village's portion of constructing crrtain 
sidewalks, being five bonds of SIOO.OO each." 

I have examined the transcript of the proceedings of the counr:i! and other offieers 
of the village of New Albany, relative to the issuance of the above described bonds, 
also the bond and coupon form to be used in the preparation of said homls. :md l find 
the same regular and in conformity with the provisions of the GenPral Codr. 

I am of the opinion that said bonds, drawn in accordance with the form sub
mitted, and e>xecuted by the proper officials, will, upon delivery, constitute valid and 
binding obligations of said village of New Albany, Ohio. 

1443. 

Respectfully, 
EDwARD C. Tummn, 

Allomey-Geueral. 

::\IFNICIPAL COHPUIUTION-COUNCIL MERGES DUTIE:-l OF CLERK 
OF COUNCIL WITH DUTIES OF CITY AUDITOR-NO INCRK\:-;E OF 
SALAHY FOR ADDITIONAL DUTIES DURING TERM OF OFFICE. 

lVhcn a city council, under the prol'isions of section 4276, G. r., as amrwlcd, 106 
0. L., 48:3, merges the duties of clerk of council with the duties of city n~trlitor, til!' datie.~ 
of said clerk thereby becmne and are the duties of said city auditor, aurl the latter, rt« Hitch 
auditor, authenticates and 1'erijies all matters and things required ''!I law to be wtthcn
licated by the former. 

During the term of office within 1chich said merger is made no increm;e of .wtlar11 or 
compensation may be allowed said auditor for the performance of said adaitional duties, 
section 4213, G. C. Council, however, may protide additional assistants for said audi
tor and fix and pay their compensation. 

CoLUMBus, OHIO, 1\Iarch 31. l!lHi. 

Bureau of ht.s]JectilYil and Supenision of Public Offices, Columbus, Ohin. 

GEI\TLEJ\IEN:-1 am in receipt of a letter from a city solicitor of a certaiu city in 
this state in which he states that on November 2, 1915, Mr. A. was elected auditor 
of said city; that on January 11, 1916, 1\Ir. A. was by the council of said eity clPcte<l 
l'lerk of council; that as auditor· he receives a salary of $800.00 pPr year and us l'lerk 
of council he receives $250.00 per year. The letter then states: 
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"If the council now passes an ordinance which merely provides that the 
duties of the offices of auditor and clerk of the council shall be merged, that 
the auditor, by virtue of his office as such, shall be clerk of the council, saying 
nothing about salary, what would be your opinion on the following points: 

"First. In authenticating le~~:islation and performing similar duties 
heretofore performed by the rlerk of council, should he sign his name as clerk 
of council, or merely as city auditor? 

"Second. "rould he be entitled to receive his salary as auditor, and 
also the salary now paid him as clerk of council? This question is of some 
practical importance for the reason that it will not be necessary to give him 
additional assistance, and that if there are no objections we would prefer 
to allow the salaries to stand as they are at this time, so that if council at 
some time in the future decides to repeal the ordinance merging the duties 
of the two offices it will not be necessary to rearrange the salaries again." 

Deeming the matters presented in this letter of some importance, I am, in ac
cordance with the established rules of this department, addressing my answer there
to to you. 

It is provided in section 4276, G. C., as amended 106 0. L., 483, that: 

"In cities having a population of less than twenty thousand the city 
council may, by a majority vote, merge the duties of the clerk of the water
works, if any, clerk of the board of control and clerk of the city council with 
the duties of the city auditor, allowing him such additional assistants in per
forming such additional duties as council may determine." 

When by virtue of these provisions a city council of the class named in said stat
ute, by a majority vote, merges the duties of clerk of council with the duties of audi
tor, the duties of the former then and thereby become and are the duties of the latter. 
In other words, after such merger is completed as provided by law all the duties there
tofore devolving upon both positions become and are the duties of the city auditor 
alone. It necessarily follows from this that the city auditor performs and discharges 
all of such duties when so merged, not as clerk, but as city auditor, and in the latter 
rapacity must certify and authenticate all matters and things which by law are re
quired to be authenticated by the clerk of council as well as the city auditor. 

Answering the first question submitted above sperifically, I am of the opinion 
that when a city council, under the provisions of section 4276, supra, by a majority 
vote, merges the duties of clerk of council with the duties of city auditor, the duties 
of said clerk thereby become and are the duties of said city auditor and that the latter 
as ~uch auditor authenticates and verifies all matters and things required by law to 
be authenticated by the city clerk. 

Referring now to the second inquiry as above submitted: it appears from the 
statement which accompanies said inquiry that the auditor in question was elected 
on Xovember 2, 1915, and is therefore now serving as auditor of said city by virtue 
of said election. If the duties of said clerk are now merged by council with the duties 
of his office, said merger must necessarily be made during the instant term of office. 
This being so, he may not, therefore, receive additional salary or compensation during 
~aid instant term because such additional salary or compensation is prohibited by 
the terms of section 4213, G. C'., which provides as follows: 

"The salary of any officer, clerk or employe shall not be increased or di
plinished during tl).e term for which he was elected or appointed. * * *" 
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By reason, then•fore, of the foregoing provisions of said section 421:3, Rupra, thf' 
auditor in question would be precluded from receiving any additional compensation 
during his present term of offiPf'. Council, however, may furnish him ussistants to 
perform said additional duties imposed upon him and may provide and prescribe the 
compensation to be paid such assistants, hut should said auditor elect to perform 
all surh additional duties himsPif he may not receive any additional compensation 
therefor during his present tem1 of office. 

Respectfully, 
EDWARD C. TuRNER, 

A tlfrrnei}-General. 

1444. 

REISSUE OF LOST OR DESTROYED BONDS AND CERTIFICATES OF 
INDEBTEDNESS-INTERPRETATION OF SECTION 2295-5, G. C., 106 
0. L., 303-PROCEDURE TO BE FOLLOWED FOR MAKING DUPLICATE 
COPIES OF SUCH LOST INSTRUMENTS. 

Duplicate copies of lost or destroyed securities prmrided for in section 2295-5, G. ('., 
106 0. L., 303, may be either ·wr-itten or 7rrinted. 

Fac-simile copies are not required. An exact copy of the original security shall be 
rnade and marked "duplicate," and it would be good practice on the part of the issuing 
officer of the taxing subdivision issuing the original to attach a certificate as to the dupl i
cate's being a true copy .. 

Issuing officer should exact satisfactory proof as to loss or destruction of original and 
is also empowered to exact proper indemnity. 

CoLUMBus, Omo, March 31, 1916. 

RoN. JoHN V. C~IPBELL, Prosecuting Attorney, Cincinnati, Ohio. 

DEAR Srn:-Your favor of March 25, 1916, asking for an opinion relative to 
the operation of section 2295-5 of the General Code (106 0. L., 303), is as follows: 

"We respectively request an opinion from your office as to the proper mode 
of procedure under house bill 219, passed by the general assembly May 14 
1915, and appearing in 106 Ohio Laws, page 303. 

"In one of the taxing districts of this county a bond has been lost and 
the person alleging the loss desires a duplicate. The said act of the general 
assembly simply provides that whenever bonds, notes or certificates of in
debtedness issued by such taxing district are lost or destroyed, the district 
may reissue to the holder or holders, duplicates thereof in the same fom1 and 
signed as the original obligations were signed. As a usual thing the plates 
from which such bonds are printed are destroyed at the time of issue, and 
in the specific instance in question the officers of the subdivision who signed 
the bond have all left office an:l soue are dea-l. 

" The following questions, therefore, arise and are submitted to you 
by us for an opinion: 

"1. If a taxing district has issued bonds, either engraved or litho
graphed, and the plate has been destroyed, which is the usual custom, and 
the officers of the subdivision who signed the bond have long since left office, 
and some are dead, how shall the duplicate bond be drawn and signed? 
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"In the rvent that the prior officers are livinp;, but not holding office, 
may they Hign the bond; and if they refuse, is there any method of compelling 
t hPrn to do so'? 

"3. In the event a duplicate of the original lithographed bond is avail
ablP, don; thr statute "prrmit the prrsent officers of the subdivision to sign 
their names t!wreto as such officers, or may they sign the names of the former 
officers in the event that they are dead, not available, or refuse to sign? 

".J. In the event that the original lithographed form cannot be pro
cured, may manuscript bonds be given instead of lithographed bonds,as 
the rost of making the new plate would be more than the face value of the 
bond in most instances? 

"5. 1\'ho is authorized to pass upon the proof of loss or destruction, and 
who is to approve the sufficiency of sureties on the bond given as indemnity 
against loss or liability on account of the obligations lost or destroyed? 

"It will be noted that the section requires the reissue to holders of dupli
eates in the same form and signed as the original obligations were signed. 
It appears on the face of the act therefore, that if a bond was issued fifteen 
or twenty _years ago, it must still be signed as the original was signed, in 
order that the statute may be complied with, which, of course, in a large number 
of cases will be an impossibility on account of deaths and removals. 

"1 regret to trouble you in this matter but feel that uniformity of proced
ure throughout the state is desirable and necessary in a matter of this kind, and, 
feeling grave doubts as to the manner and possibility of carrying this act out 
in practice, I feel required to submit the matter for your opinion." 

Section 2295-5 of the General Code (106 0. L., 303), is as follows: 

""Whenever bonds, notes or certificates of indebtedness, issued by a 
municipal corporation, school district, county, township, or other political 
subdivision or taxing district of this state, are lost or destroyed, said corpora
tion, school district, county, township, subdivision or district may reissue 
to the holder or holders duplicates thereof in the same form and signed as 
the original obligations were signed, which obligation so issued shall plainly 
show upon its face as being a duplicate of such lost bond, note or certificate, 
upon proof of such loss or destruction and upon being furnished with a bond 
of indemnity against all loss or liability for or on account of the obligations 
so lost or destroyed. 

The purpose of the section above quoted is to place in the hands of the owner of 
a security which has been lost or destroyed as nearly as possible a duplicate of such 
lost or destroyed security. This purpose is fully accomplished by the furnishing of 
an exact copy of the original security including the signatures, which copy may be 
either written or printed. However, the section does not require that the duplicate 
shall be a fac-simile reproduction of the original security. In other words, the dupli
cate which is contemplated is the same as a certified copy of any record, and the issuing 
officer in the preparation of the duplicate should, of course, use the names of the original 
signers of the security, that is, reproduce the security in the exact form of the original 
insofar as the contents of the same are concerned. 

Therefore, in answer to your first four questions, it is my opinion that by dupli
cates of lost or destroyed securities referred to in section 2295-5 of the General Code 
supra, are meant copies of the original record reproduced as nearly as possible in the 
form of the original. The entire contents of the original security must be recited as 
originally, but a fac-simile copy is not required. As a suggestion I would say that to 
make a copy of the original security and to follow the same by a certificate of the 



ATTOR~\EY -GE~""ERAL. 601 

issuing officer to the effect that it was a true copy of the lost or dPstroyed security 
would be sufficient. 

Coming to your fifth question as to 

''\Vho is authorized to pass upon the proof of loss or destruction, and 
who is to approve the sufficiency of sureties on the bond givt.>n as incbmnity 
against loss or liability on account of the obligations lost or destroyed?" 

it is my opinion that the issuin!!: officer or officers of the taxing subdivision originally 
issuinp; the bond should exact such proof as would he Ratisfactory and conclusive and 
which would justify the issuance of a duplicate security and that the Rame officer 
or officers would be clothed with the power of exacting indemnity against all loss or 
liability to carry out the purpose of the statutes. 

1445. 

Respectfully, 
EDWARD C. TeRxER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF BOND ISSUE, VILLAGE OF lUST VIE\Y, 
OHIO. 

CoLmmus, Omo, .\pril I. l!Hti. 

Industrial Commission of Ohio, Columbus, Ohio. 

G EJ\'"TLE~1EN :-

"RE:-Yillage of East View, bonds in anticivation of the PollPPtion oi 
special ass!'ssmcnts for the improvement of Kinsman road from thP Pastcrly 
limits of East View village to the center line of East View av!'nue. hy f'On
structing storm and sanitary sewers therein, arpounting to $ii4,:lll2.00, bPing 
one bond of $:392.00, and eip;hty-four bonds of $1,000.00 each." 

I have examined the transcript of the proceedings of coun(·il and ot hPr ofli<"ers 
of thl' village of East View relative to the issuance of the above howls, also tliP howl 
and coupon form attached thPreto, and I find the ~ame regular and in f'onformity 
with the provisions of the General Code of Ohio. 

I am of the opinion that said bonds drawn in accordance with thP form submitted, 
when executed by the proper officers, will, upon delivery, constitute valid and binding 
obligations of said villa!!;e of East View, Ohio. 

Respectfully, 
EDWARD c. TL'R:SEH, 

Attoru~y-Oenual. 
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1446. 

STATE HIGHWAY COMMISSIONER-CONTRACT BETWEEN STATE 
AND THE YO"CXT & JACKSOX CO:\IP AXY -WITHOuT AUTHORITY 
IX LAW UXDER FACTS SUBMITTED. 

Under the facts submitted, there is not now in existence any contract between the state 
of Ohio and the Yount & J acksou Company for the construction nf a certain section of inter
county highu·ay in Geauga county, and the state highway commissioner is at present with
out authority t{) enter into such contract. When a proper certificate has been executed by 
the auditor of Geauga county, and a written agreement on the part of the commissioners 
of that county to assume in the first instance that part of the cost and expense of the improl'e
ment m•er and above the amount to be paid by the state, has been made and filed in the office 
of the slate highway commissioner, with the approval of the attorney-general endorsed 
thereon as to form and legality, the state highu·ay commissiona may award the contract 
to the Y aunt & Jackson Company, and enter into a contract zcith that company, prom:ded 
the company is willing to enter into such contract. Iflthe Yount & Jackson Company 
is unwilling to enter into such contract, it will be the duty of the state highway commissioner, 
when the co_nditions precedent haz·e been fully complied uoith, to again adz•ertise for bids. 

CoLUMBus, Omo, April 3, 1916. 

HoN. CLINTON CowEN, State Highway Conmziss'ioner, Columbus, Ohio. 

DEAR 8m:-I have your communication of March 28, 1916, which communica
tion reads as follows: 

"Permit me to direct your attPntion to a copy of a letter undPr date of 
J\larch 20, 1916, from the Yount & Jackson Company, requesting a release 
from the bond submitted with thPir proposal for the improvement of section 
'H' of the Burton-Bloomfield road, I. C. H. Xo. 447, in Gcauga county. 

"The facts as I understand them from actual knowledge, correspondence 
and hearsay, are as follows: 

"Under date of September 10, 1915, this department received bids for 
the improvemPnt of the abo've llll'ntioned firction of I. C. H. Xo. 117, the 
estimated cost of the work being $3fi,OOR.20, the Yount & Jackson Company 
proposing to complete thr work for the sum of $29,000.00, which was the 
lowest bid received. These bids were received after due notiee by publica
tion without this department having received from the county commissioners 
a so-called final resolution with thP C£'rtifi!'ation of the auditor that the !'ounty's 
share of the cost of the improvement was in the treasury properly accredited. 
It was our understanding that the induRtrial commission agreed to purchase 
bonds issued by the county, and that the money would he in the county treas
ury and available very shortly after the bids were recpived. It seems that 
the prosesuting attorney of Geauga county has had some difficulty with the 
legislation in connection with the issuance of these bonds, and that the in
dustrial commission has just accepted the bonds, but we are still without 
proper certification on the final resolution hy the auditor of Geauga county. 

"The form of agreement between the sta!P and the contractor bears the 
signature of the Yount & Jackson Company and has the written approval 
of the board of county commissioners of Geauga county, hut has never been 
signed by the state highway commissioner. 

"Viewing the reque~t of the Yount & Jackson Company in the light 
of the above statement of facts, I respectfully requ£'st an opinion from your 
office as to the duties of this department in the matter." 
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The attached copy of the letter from the Yount & Jackson Company reads as 
fOllows: 

"On September 10, 1915, WP were the suecessful bidder on section 'H' 
of the Burton-Bloomfield road in Geauga county, and since that time have no 
end of correspondence with the officials of that rounty regarding the sal<' 
of bonds to cover the county's portion of that improvement, and as six month~ 
have now elapsed, and we have not been able to touch the work, which has 
a completion date of September 1st, this year, and considering the fact that 
we already have three and one-half miles of other state highway which must 
be completed by June 1st and August l~t, we feel that we should not be 
asked to drag this contract out indefinitely, and ask therefore to be released 
from the bond submitted with our proposal for the work." 

An answer to your question involves a consideration of the order in which the 
several steps looking toward the co-operative improvement of a highway by the state 
and a county should be taken. Such an improvement is, under the provisions of 
section 1191, G. C., to be initiated by an application made by the county commis
sioners to the state highway commissioner. The next step is the approval of the 
application by the state highway commissioner, in accordance with the provisions of 
section 1195, G. C., which further provides that he shall certify his aptproval to the 
county commissioners. Under section 1196, G. C., it becomes the duty of the state 
highway commissioner, when he approves an application, to cause a map of the road 
to be made and also plans, specifications, profiles and estimates for the improvement. 
Under section 1199, G. C., the state highway commissioner is required, upon the com
pletion of the maps, surveys, profiles, plans, specifications and estimates, to cau.~e th<' 
same to be transmitted to the commissioners, with his certificate of approval en
dorsed thereon. Under section 1200, G. C., the county commissioners, upon the 
receipt of the surveys, maps, plans, profiles, specifications and estimates, may by 
resolution adopt the same and provide that the improvement be made, and if they 
take this action they must transmit a certified copy of their resolution to the state 
highway commissioner. Under section 1206, G. C., the state highway commissioner, 
upon the re!'eipt of such certified copy of the resolution of the county commission
ers, is required to advertise for bids. It is provided, however, by section 1218, G. 
C., that no contract shall be let by the state highway commissioner in a case wll('rc 
the county-commissioners are to contribute a part of the cost of said improvernpnt 
unless the county ('Ommissioners of the county in which the improvement is located 
shall have made a written agreement to assume in the first instance that part of the 
cost and expense of the improvement over and above the amount to be paid by the 
state, which agreement must be filed in the office of the state highway commissioner, 
with the approval of the attorney-general endorsed thereon as to form and legality. 
Since the agrl!ement which the county commissioners are required to made is one 
involving the expenditure of money, the provisions of section 5660, G. C. are ap
plicable, the section in question reading as follows: 

"The commissioners of a county, the trustees of a township and the 
board of education of a school district, shall not enter into any contract, 
agreement or obligation involving the expenditure of money, or pass any 
resolution or order for the appropriation or expenditure of money, unless the 
auditor or clerk thereof, respectively, first certifies that the money required 
for the payment of such obligation or appropriation is in the treasury to the 
credit of the fund from which it is to be drawn, or has been levied and placed 
on the duplicate, and in process of _collection and not appropriated for any 
other purpose; money to be derived from lawfully authorized bonds sold and 
in process of delivery shall, for the purpose of this section, be deemed in the 
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treasury and in the appropriate fund. Such certificate shall be filed and 
forthwith rl'eorded, and the sums so certified shall not thereafter be con"id
l'red unappropriated until the county, township or board of education is 
fully discharged from the contract, agreement or obligation, or as long as 
the order or resolution is in force." 

It appears from your statement of facts that on September 10, 1915, when bids 
for the proposed Geauga county inter-county highway improvement were received, 
there was not on file in your office, and had not at that time been made any agree
ment, as required by section 1218, G. C., or, if such an agreement had then bern made 
hy the commissioners, a proper certificate had not been made by the county audi
tor of Geauga county in compliance with the provisions of section 5660, G. C. Al
thou!!:h bids wPre received and opened on September 10, 1915, and a contract was 
th(•rcaftcr drawn and was executed by the Yount & Jackson Company, the low bid
dl'r, yet the state highway commissioner was without authority at that time to let 
any contraet and iH still without such authority, in view of the fact that no proper 
certificate has y<'t been made by the county auditor of Geauga county in compliance 
with the provisions of section 5660, G. C. It may, therefore, be safely asserted that 
t JwrP is not now in existence any contract between the state or" Ohio and the Yount & 
.Trwkson Company for the construction of the road in question and that your depart
ment is still without authority to Pnter into such a contract. The same conclusion 
would nerP~.sarily he reached if the proceedings were to be regarded as governed b~· 
the former Jaw, inasmuch as the pertinent statutory provisions Wl're not substan-
1 ially changed l)y the Cass highway law. 

Coming now to consider the proper action to be taken by your department, it 
is appar<'nt that you are without authority to take any action whatever until a proper 
certificatP has been executed by the county auditor of Geauga county, in compli
ance with the provisions of section 5660, G. C., a)lld until the written agreement on 
the part of the county commissioners of Geauga county to assume, in the first instance, 
that part of the cost and expense of the improvement over and above the amount 
to be paid by the state has been made and filed in your office, with the approval of 
the attorney-general endorse~ thereon as to form and legality. If such certificate 
and agreement are made, and if the agreement is filed in your office with the proper 
approval endorsed thereon, it is my opinion that you may then award the contract 
to the Yount & Jackson Company and enter into a contract with that company, pro
vided the company is still willing to enter into such contract. It appears, however, 
from the Jetter of the company that it is very unlikely that the company will now 
be willing to enter into a contract for the construction of this road, and, in view of 
the facts above ~et forth and of the further fact that, as I am informed, this company 
wa~, during the fall of 1915, ready and willing at all times to enter into a contract 
and insistent that it be allowed to begin work on the improvement, I am of the opin
ion that the company can not at this late date be considered as bound by its pro
posal made on the lOth day of i::lept<'mber, 1915, and that the company and its surety 
could not at this late date be considered as bound by the terms of its proposal bond to 
Pnter into a contract with thP state of Ohio for the construction and completion of 
the improvPment in question. The statutes nbove referred to contemplate that at 
the time bids are opened for the construction of an improvement under the super
vision of your department ail preliminary matters will have been disposed of and 
that the agreement required by section 1218, G. C., and the certificate required by 
section .5660, C. C., will have been made and filed in your office, with the proper ap
proval endorsed thereon. Section 1206, G. C., provides that contracts shall be award
ed hy the state highway commissioner to the lowest and bPst bidder. The state 
highway commissioner would not, of course, be required to determine on the very 
day that bids were opened the question of which bidder is the lowest and best bidder. 
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The law vPsts in the state highway commissioner a measure of disC'rPtion in deter
mining whieh of SP\'Pral biddPnl is the lowPst and hest and C'ontPmplatPs that ti11• 
commissionPr may, aftPr the openinK of bids and the lktPruunation of thP amonnb 
thereof, Pmploy a rPasonable timP in invPstigating the financ·ial rPsponsibility of bid
ders and thPir skill, experienre and business reputation, in order that hP may propPrly 
PXPrcise the disl'retion vPsted in him. It is not contemplated, howevPr, that the 
state lllghway l'ommissioner shall receive and open bids in advance of the time wh<'n iw 
is authorized to award a contrad and hold in abPyance for a long period of tinw tiH' 
awardin~~: of the contraet, pending such time as the proper agreement and !'l'rtifir~atP 

may he filed in his office, with the possible rontingency that such agr<'PmPnt and cer· 
tifil'atP willnevPr he made. 

The Yount & Jackson Company had a right to assumP, when it filP<i its bid for 
thP construction of the in1provement in que::;tion, that all prPlirninary rPqnir<'uH'nts 
had bPen eomplied with and that the state highway eommissionpr wai> authoriz('d to 
aceept tht- lowt-st and bE'st hid and enter into a contract. As previou,Jy ohsl·rvcd, 
til(' state highway commissioner would be allowPd a rPasonablP time to makl' propr'r 
investigation and exercise the discrPtion vested in him to sPied t iH· lowPst and Jwst 
biddPr. It is uimecessary to discuss, in this eonnertion, what might be rl'gankd as 
a rPasonablP time for the exercise of this discretion, as the faets in this casl' arP that 
the contraet has not bePn awarded because the state highway r•ommis~ionPr has hPl'll 
without authority to award the ~aml' and the delay has not bePn dm' to an invPstiga
tion on his part of thP rPsponsihility of the biddl'rR. Over six months lwv!' elapsed 
since thP bids for this improvement were opened and it appears that till' state highway 
commissionPr long sinee determined that the Yount & Jar·bon Company \nts thP 
lowest and lwst bidder. The failure to Pnter into a eontraet has bPPn duP to tlw far·t 
that eonditions prece<iPnt to the taking and openin!!: of hids were not all(! hnv<' not 
bePn eompliPd with and I advise you that if the Yount & Jaebon Company is now 
unwilling to PntPr into a <·ontract and refuse s!J' to do, said eompany w\ll be \Yithin 
its rights in so refusing and would not be liable on its proposal bond. In sueh an !'vent 
it will become your duty, when the conditions precPdent have bPPn fully rompliPd 
with, us set forth above, to again advertise for bids and upon thr• opPning of the same 
to award the eontraet to the lowest and hPst bidder. 

1447. 

Hespectfully, 
EDWARD c. Tl:RNER, 

Attonlf'y-GI'neral. 

APPROVAL, SYi\OPSIS FOR IXITL\TIVE LA"' TO l'HOYIDE FHEE TEXT 
BOOKH lX PrBLIC SCHOOLS~HESrB:\IITTED. 

CoLI':\IBt's, OHio, April :3, lfllli. 

Mn. C. B. GnoNWER, Ga/lia Street, Purt~mouth, Ohio. 

DEAlt Hm:~You have resubmitted to me for my r·ertifir·atP a synopsis to },p 

emLodiPd in an initiative petition proposing "An act to providl' fn·e tPxt books and 
supplies for all pupils in the public ::;ehools of Ohio, and erPating a stat!' h•xt hook 
hoard, and to rPpeal cNtain seetions of thr GPneral <'o<k, ., l){'ing th<· sawe synopsis 
submitted to me on :\larch 23, 19Hi, and approvl'd by me in opinion Xo. 1412 addr!'ss<·d 
to you on that datP, the nPePssity for such rPsubmission and approval hPing that a 
r·hangP has bPPil made in the r!'pealing elausP of tlll' proposed bill and tin• l'Onsequ<'n t 
ehange in the synopsis, said synopsis now being in the following words: 
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"The law proposed by initiative petition to be submitted to the ~eneral 
assembly of the state of Ohio: 'An act to provide for free text books and 
supplies for all pupils in the publiP schools of Ohio, and to create a state 
school text book board, and to repPal seetion 770!l, 7710, 7711, 7712, 7713, 
7714, 7715, 7716, of the general code,' is intendPd to furnish frPe tPxt hooks 
and supplies for all pupils in the public sC'hools of the ~tate. It ~ intebderl 
thereby to create a state school text book board, whose duty it ~:>hall be to 
secure from every publisher, one or more of whose books is used in any of 
the public schools of the state, and from other publishers, the prires at which 
they will agree to furnish the books and supplies, beginning August 1, 1917. 
It shall be left to the hoard. to devise a system of ordering and delivering the 
books and supplies to the various boards in the state, and of paying the pub
lishers therefor. 

"It further provides that all the expense of the board and the cost of the 
text books and supplies shall be paid out of the general revenue fund of the 
state." 

I hereby certify that the foregoing synopsis is a truthful statement of the contents 
and purpose of the above entitled proposed law. 

1448. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 

ROADS AND HIGHWAYS-TOWXSHIP TRL""8TEES-APPOIXT:\1EXT OF 
TOWXSHIP HIGH\VAY Sl!PERINTENDEXT-HOW RE:\IOV.-\.L OF 
Hl:CH APPOIXTEE :\lAY BE ACCO:\IPLISHED. 

A board of township trustees, while in terms authorized by the statute to remove a 
township highway superintendent only for certain specified causes set forth in the statute, 
may at any time accomplish the some result and tPrminate the tenure in office of such tou•n
.~hip hightmy superintendent by appointing a successor and such action u·ill be effective 
and will terminate the authority of the .former appo·intee as soon as his .~uccessor so appointed 
has qualified. 

CoLr~IBrR, Omo, April 4, 1916. 

HoN. HuGH F. XEVHART, Prosecuting Attorney, Caldwell, Ohio, 

DEAR SJR:-I have your communication of February Hi, 1916, in which you state 
that the township trustees of the several townships in Xoble county, shortly after 
September 6, 1915, the date of the going into effect of the Cass highway law, acting 
under section 75 of that act, section 3370, G. C., divided the townships into road 
districts and appointed township highway superintendents, who gave bond and quali
fied as required hy law. 

You observe that you are unable to find where the law fixes any definite period 
for which to'wbship highway superintendPnts are appointPd and inquire whether a 
hoard of township trustees, elert<'d in Xowmher, 1915: and who took offipe in January, 
1916, may remove a township highway supPrintendent or snpPrintendents without 
cause, on the ground that the old board of trustePs had no appointive power that 
would extend beyond their term of office. 

So much of section 3370, G. C., as is pertinent to your inquiry, reads as follows: 
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"* • • The trustees of the township shall appoint for each road 
di~trirt a superintendent, who shall be known as township highway super
intendent and who shall serve until his successor is appointed and qualified. 
• • • He may be removed by the township trustees or the county highway 
superintendent for incompetenre or gross neglect of duty." 
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You arc correct in observing that a township highway superintendent is not 
appointed for any definite term. The appointing power is lodged in the township 
trustees and the power of removal for cause may be exercised either by the appointing 
power or by the county highway superintendent. The causes for which a township 
highway superintendent may be removed are enumerated in the statute and it is well 
settled that where the cause is thus specified, it amounts to a prohibition of a removal 
for a diffcren t cause. 

l\Iechem on Public Offices and Officers, i:lection 450. 

If it were not for anothc>r provision found in the language now under considera
tion, the conclusion would be inevitable that a township highway superintendent, 
once appointPd, holds his office until removed either hy the township trustees or the 
county highway superintendent for one of the causPs set forth in the statute. In the 
view that I take of the law, it is very important, however,. to consider the force and 
effect of the provision that the township highway superintendent shall serve until 
his successor is appointed and qualified. 

Provisions of this eharacter are more generally found in statutes relating to officers 
elected or appointed for a fixed term, and the object of the legislature in enacting 
such provisions, awl making them applicable to officers elected or appointed for a 
fixed term, is to prevent vacancies, which vacancies might interfere with the administra
tion of thP public business. The language in question could not have been used for 
that purpose in the statute now un<IPr consideration, for the reason that the township 
highway superintendent does not have a fixed tPrm. If the language "who shall serve 
until his successor is appointed and qualified" had been omitted from the statute, 
it would, as beforP snggestPd, he clear not only that the terH1 of the township high
way superintrndPnt is indefinite, hut also that he can he removed only for the eauses 
sl't forth in the statutP. To reaPh the same conclusion upon the statute as framPd 
would read out of the scP!ion the language above quoted, and deny to it any force 
and effPrt whatPvcr. It is my view that thP language in question was usPd by the 
lPgislature for thP purposP of indicating that the incmnhcnPy in office of a township 
highway sUpl·rintPndl•nt might be terminated at any time by the appointment of a 
sucePssor, and thp qnalifi<~ation of sueh siH'<'essor. In othPr words, the provision 
that thP township hif,!;hway superintPJH!Pnt shall serve until his suceessor is appointed 
and'qualifiPd, and thP provision that hP may Jw rPmoved for certain eauscs, are entirely 
independent. 

It will he noted that the township highway superintendent may he removed 
for the causes sp'l)cificd in the statutP, not only by the appointing authority, the town
ship trustePs, hut also hy the county highway superintendent. It would not be con
tcnd£'d that if the county highway superintendent removed a township highway super
intendent for ineompetenec or gross neglect of duty, such superintendent so removed 
would eontinuP to hold his office until suPh time as the township ~rustees of his township 
might choose to appoint a suc<·Pssor. Huch a construction would, in effect, made 
the action of the county highway supPrintendent, in removing a township highway 
superintendent for rauRe, subject to the approval of the township trustees, and it is 
manifest that this was not intended by the legislature. 

In view of the foregoing I think it may fairly he concluded that it was the intention 
of the legislature to authorize the removal of a tovillship highway superintendent for 
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incompetence or gross neglect of duty at any time, the removal to be made by the 
township trustees or the county highway superintendent. In case the removal is made 
by the county highway superintendent for one of the specified causes, there will neces
sarily be a vacancy in the office until such time as the to·wnship trustees may hold a 
meeting and fill the same. It is even conceivable that in a case where the removal 
is made by the township trustees, there might be a vacancy in the office for a time, 
for the reason that the township trustees, after exercising their power of removal for 
cause, might be unable to agree as to the appointment of a successor. If the town
ship highway superintendent is not removed for cause he holds his office until his 
successor is appointed and qualified, but it is within the power of the township trustees 
to at any tim<> appoint a successor to a township highway superintendent in office, and 
as soon as such successor has qualified the tenure in office of the old township highway 
superintendent will cease, and the new appointee will become the township highway 
superintendent for the district in question. In other words, the township highway 
superintendent may be remove,d either by the township trustees or by the county high
way superintendent at any time for the causes set forth in the statute, or his tenure 
in office may be terminated by the township trustees at any time by the appointment 
and qualification of a successor. Any other conclusion would destroy the force and 
effect of the provision to the effect that the township highway superintendent shall 
serve until his successor is appointed and qualified. This provision could not have 
been intended by the legislature to prevent a vacancy occurring by the expiration of 
a term and the failure of the appointing authority to act, for the reason that the township 
highway superintendent has no definite term. The only other purpose that can be 
suggested for the use of the language in question, in view of the fact that the township 
highway supPrintendent has no fixed term, and that his term therefore cannot expire, 

. is that the legislature intended to vest in the township trustees the power to at any time 
terminate the incumbency in office of a township highway superintendent by appoint
ing a successor, an'd that the tenure of the township highway superintendent in office 
at the time the new appointment was made should cease as soon as the new appointee 
had qualified. 

I therefore advise you that a board of township trustees, elected in Xovember, 
1915, and now in office, while in terms authorized to remove a township highway super
intendent only for causes set forth in the statute, may at any time accomplish the 
same result, and terminate the tenure in office of such township highway superintendent 
by appointing a successor, and that such action will be effective and will terminate 
the authority of the former appointee as soon as his successor so appointed has quali
fied. 

This conclusion is based on the language of section 3370, G. C., rather than on 
any lack of power on the part of the trust<>es to make an appointm<>nt extending beyond 
the term of office for which they were elected. 

Respectfully, 
EDWARD c. Tt:RNER, 

AttMney-General. 
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1449. 

NATURALIZATION FEES--CLERK OF COURTS NOT AUTHORIZED TO 
RETAI~ SUCH FEES--SHOULD BE PAID INTO COUNTY TREASURY. 

Since the adoption of the General Code 01e February 15, 1910, the clerk of courts is 
not authorized to retain that part of the naturalization fees received by him which is not 
paid by him to the United States Bureau of Immigration and Naturalization, but the same 
should be turned into the county treasury. 

As to whether or not findings should be made for such amounts heretofore received 
and not turned into the county treasury, since February 15, 1910, is left to the determination 
of the bureau of inspection and supervision of public offices. 

CoLUMBus, Omo, April 5, 1916. 

Bureau of ln'Spectian and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-Under date of March 16th you wrote me as follows: 

"We are enclosing herewith copy of opinion of Judge Collister in the 
Cuyahoga court of common pleas in the case of The State of Ohio, ex rei., Cyrus 
Locher, as prosecuting attorney of Cuyahoga county, Ohio, plaintiff, v. 
Charles S. Horner and the Bankers Surety Company, Defendant3, in whkh 
the court held that the clerk of courts is required to account to his fee fund 
for the portion of naturalization fees received by him. This decision of the 
court reverses an opinion upon this subject rendered by Bon. Wade H. Ellis, 
attorney-general; see attorney-general's report 1907-1908, page 224; also 
the opinion of the court of appeals of the second district in the case of M. 
R. Talbot, v. State, ex rei., Houston. 

"What will be the attitude of this bureau on this question should you 
hold that the examiners of this department shall make findings against clerks 
of courts for the return of such fees retained by them, and how far back shall 
they go in making these findings?" 

We have carefully considered the opinion rendered by Judge Collister in the case 
of State ex rei. Locher, Prosecuting Attorney v. Horner, et a!., in the common pleas 
court of Cuyahoga county. This was an action brought by the prosecuting attorney 
against Horner for the amount of $6,000.00 retained by him out of the naturaliza
tion fees received by him from the United States government during the period the 
said Horner was clerk of courts, to wit, for the period commencing on the first Monday 
of August, 1911, and continuing for two years thereafter. The common pleas court 
held that under the provisions of section 2977, as the same was carried into the General 
Code (which General Code became operative on February 15, 1910), the said Horner 
should not have retained the same for his own use but should have turned the same 
over to the county treasurer. 

In the c.ase of M. R. Talbot v. State ex rei. Houston, prosecuting attorney, decided 
in the court of appeals of Champaign county, the said court had for consideration 
whether or not M. R. Talbot, who was a former clerk of courts of Champaign county, 
was required to turn in the sum of $9.50, being one-half of the fees for the naturaliza
tion of aliens received by him as clerk during the period of his incumbency of such 
office, to wit, for a period of three years commencing on the first Monday of August, 
1906. The court in this later case considered sections 1 and 18 of the original county 
salary act, as the same was passed on March 22, 1906, and did not consider the pro
visions of the General Code as adopted in 1910. 

20-Vol. 1-A. G. 
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Section 1 of the act of March 22, 1906, provided that all fees, etc., "which by law 
may now be collected by the clerk of courts should be received and collected by him 
for the sole use of the treasury of the county; and section 18 of the act provided that 
the salaries fixed should be in lieu of all fees, etc., which any of the officials named in 
the statute "may now collect and receive." 

In the act of March 22, 1906, it was provided that said act was not to go into effect 
until January 1, 1907. However, it is apparent from an examination of the decision 
in the case of Talbot v. State ex rei Houston that the court of Appeals has determined 
that the word "now," as used in sections 1 and 18 of the act, referred to the time of the 
passage of the act and not to the time of the going into effect of the same, for the reason 
that the act of the United States granting naturalization fees was not passed until 
June 29, 1906. In said case the court held that Talbot was entitled to retain the 
fees received by him and was not required to turn the same over to the county. 

In the case decided by the court of appeals that court referred to the case decided 
by Judge Collister, hereinbefore referred to, and stated in reference thereto as follows: 

"It appears from the statement of the case, however, that Horner's term of 
office did not commence until the first Monday in August, 1911, more than a 
year after the present provisions of the General Code took effect." 

Consequently, the Talbot case cannot be considered in any way as reflecting 
upon the decision in the Horner case. 

Under date of March 13, 1916, Hon. Cyrus Locher, prosecuting attorney of Cuya
hoga county, wrote me as follows: 

"Answering your letter of sometime ago enclosing newspaper clipping 
from the court of appeals of Urbana, regarding the naturalization fees of 
county clerks, will say that in our suit of myself v. Horner, former county 
clerk, we secured a judgment of approximately $1,100.00, and the same 
has been paid into the county treasury." 

It therefore appears that so far as the Horner case is concerned no further action 
will be taken. 

In regard to the Talbot case, I am in receipt of a letter from Hon. Harold W. 
Houston, prosecuting attorney of Champaign county, under date of March 28, 1916, 
in which he states that it is not his present intention to take the case of M. R. Talbot, 
plaintiff in error, v. State ex rei Houston, prosecuting attorney, defendant in error, 
involving naturalization fees received by clerk of courts, to the supreme court. 

It appears therefore that neither of the cases is to proceed higher. 
In view of the two decisions referred to I would advise you that your examiners 

should not make any findings against clerks of courts for naturalization fees which 
they received and retained prior to the adoption of the General Code on February 
15, 1910, and did not turn into the county treasury, but that findings may be made 
for the recovery of that part of the naturalization fees which were received and re
tained by clerks of courts subsequent to that date and not accounted for to the county 
treasury. · 

It is to be noted that the case of State ex rei Locher, prosecuting attorney, v. 
Horner was an action, as before stated, for the amount of $6,000.00 retained by Horner 
out of naturalization fees received by him as clerk from the United States Govern
ment, and that in the letter of Mr. Locher, under date of March 13, 1916, he advises 
that a judgment for approximately $1,100.00 was recovered. Mr. Locher advises us 
that the reason the judgment in the case was for approximately $1,100.00 rather than 
$6,000.00 was that the defendant proved on the trial of the case that he had expended 
the larger part of the $6,000.00 sued for in the way of clerk hire and postage in con-
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nection with the naturalization department, and that such expenditures were made 
on the advice of the attorney general pursuant to an opinion rendered by Attorney 
General ·wade H. Ellis, addressed to the prosecuting attorney of Lorain county, and 
that the prosecuting attorney of Cuyahoga county at that time confirmed said opinion 
and requested defendant to act on same; that the trial court charged the jury as follows: 

"I charge you that if, acting on the advice of the attorney general, the 
county prosecutor and the instructions of the state accounting bureau, you find 
such officers so advised and instructed that the part of the fees authorized 
by the naturalization act to be retained by the clerk performing naturalization 
services were to be retained by him and not accounted for as public moneys, 
and the defendant Horner retained such fees and expended the whole or any 
part thereof in payment of salaries to clerks for services performed and for 
expenses in doing said work, the plaintiff cannot recover more than the dif
ference between the amount so expended by defendant Horner and $6,000.00 
with interest on such difference from August 4, 1913." 

Mr. Locher further advises us, however, that the present clerk of court of Cuya
hoga county, ever since he has taken office, has regularly paid all naturalization fees 
into the county treasury, as the law provides. 

It seems, therefore, that in the ,case against Horner the court was of the opinion 
that if the clerk acted on the advice of the attorney-general and his prosecuting at
torney in regard to the naturalization fees, that although he was not entitled to be 
personally enriched by the receipt of naturalization fees, nevertheless, he was not 
liable for such amount of the naturalization fees received by him for which he was 
not required to account to the United States bureau of immigration and naturaliza
tion, and which he actually paid out by way of clerk hire in the matter. 

It would be well for your department to consider not only the law as established 
by Judge Collister in the above case, but also the result of the case and the charge to 
the jury given by Judge Leighley, the trial judge. 

In your letter of inquiry you further ask: 

"How far back shall they (the examiners) go in making these findings?" 

That is a matter which I desire to leave to the administrative policy of your office, 
except to say that no findings shall be made for naturalization fees received and re
tained prior to the adoption of the General Code on February 15, 1910. 

Respectfully, 
EDwARD C. TuRNER, 

Atwrney-General. 
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1450. 

INTERPRETATIO~ OF SECTIOX 1529, G. C., 103 0. L., 414-WHEX JUDGE 
SHOULD BE PAID HIS EXPEXSES IX EXA:\IIXATIOX AXD DECIS
ION OF CASES HEARD OUTSIDE OF HIS DISTRICT. 

Under the '[JT'ovisions of section 1529, G. C., as amended 103 0. L., 414, the time 
for which a judge may be paid as and for expenses in the examination and decision of 
cases heard by him must be deroted to such examination and decist'cn outside of the dis
trict for which he was elected. 

CoLUMBus, Omo, April 5, 1916. 

HoN. REYNOLDS R. KINKADE, Judge Court of Appeals, Toledo, Ohio. 

DEAR Sm:-I have your letter of March 11, 1916, requesting my opnion as to 
the interpretation of section 1529 of the General Code, as amended 103 0. L., 414. 
The facts under which your inquiry arises are stated by you as follows: 

"Where a court of appeals or a judge thereof goes to another district, 
under assignment provided for in section 1528, and, without remaining in 
that district to finish and decide all of the cases submitted, brings back to 
the home district certain of the cases heard, and there considers and decides 
them, is the time so spent in the home district considering and deciding cases, 
covered by section 1529 mentioned, so that an allowance of the per diem 
therein provided for should be made for each day so spent in the home dis
trict?" 

Section 1529, G. C., as amended aforesaid, provides as follows: 

"A judge so assigned, shall be paid five dollars a day for expenses for 
each day he shall perform such judicial duties, including the time necessarily 
devoted to going to and returning from such assignment and to the examina
tion and decision of cases heard by him while he is so engaged outsidie of the 
district for which he was elected. * * *" 

The first and general clause of the foregoing law expresses its purpose which is 
to pay the expenses of a judge while performing duties outside of his home district. 
If this general clause stood alone, no difficulty would be had in giving it a proper in
terpretation. By two succeeding provisions, however, the legislature has included 
in the time for which a judge may be paid: (1) the time necessarily devoted to going 
to and returning from such assignment; (2) and (the time necessarily devoted) to 
the examination and decision of cases heard by him while he is so engaged outside 
of the district for which he was elected. 

I am of the opinion that the concluding clause of this section "while he is so en
gaged outside of the district for which he was elected" imposes a condition upon all 
payments to be made under said section. That is to say, this clause is to be applied, 
in order to get the intention of the legislature, to each separate provision of the law 
and not alone to the provision in respect to the examination and dec~ion of cases. 
So interpreted the statute would read: 

"A judge so assigned, shall be paid five dollars a day, while he is so en
gaged outside of the district for which he was elected, for expenses for each 
day he shall perform such judicial duties including the time while he is so 
engaged outside of the district for which he was elected necessarily devoted to 
going to and returning from such assignment and the time while he is so 
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engaged outside of the district for which "he was elected necessarily devoted 
to the examination and decision of cases heard by him." 
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In this view of the purpose of this law, it is manifest that only time spent outside 
of his home district may be included in his per diem allowance. I think the purpose 
of the last two additional provisions of this section was not only to provide full com
pensation for all expenses but in a measure to protect a judge from any embarrass
ment which might arise by reason of a comparison of his expense account with the time 
shown by the court records which he had devoted to the hearing and trial of cases. 
It certainly is apparent that the primary purpose of the statute is to compensate a 
judge for expenses and a construction of such statute which allows him expenses while 
at home is certainly not in harmony with its manifest purpose. 

1451. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

FORM OF AGREEMENT FOR RESCISSION OF CONTRACT BETWEEN 
STATE AND THE ENGINEERING SERVICE COMPANY. 

CoLUMBus, Omo, April 5, 1916. 

HoN. CLINTON CowAN, State Highway Commissioner, Columbus, Ohio. 
DEAR S•R:-I have your communication of March 10, 1916, which reads as fol

lows: 

"Under date of October 8th, this department entered into an agreement 
with The Engineering Service Company of Columbus, Ohio, for the con
struction of a section of road in Monroe township, Perry count.y. I am 
attaching hereto a copy of this agreement. 

"Just after the date of the above agreement and before the Engineer
ing Service Company had performed any actual work on the road, but after 
certain materials were placed by that company on the site of the proposed 
improvement to be used in its construction, it was ascertained that the pro
posed improvement had been let upon a line which seems to have been con
templated as a change from the original inter-county highway, but which 
change had never been actually and legally consummated. 

"It now becomes necessary to nullify this agreement and I, therefore, 
respectfully request an opinion from your office as to the procedure to be 
followed by me in so doing and if it is necessary that any written agreement 
or other formality be executed, I respectfully request that you prepar!J same. 

"The Engineering Service Company has advised me informally of its 
willingness to waive any and all rights under the above mentioned agree
ment." 

The result desired by the parties to the contract referred to by you may be ac
complished by the execution of an agreement substantially in the following form: 

''AGREEMENT. 

"Whereas, On the 8th day of October, A. D., 1915, the State of Ohio 
and The Engineering Service Company entered into an agreement by the 
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terms of which agreement said The Engineering Service Company agreed to 
furnish all materials, appliances, tools and labor and perform all the work 
required for the construction of section "P" of the New Lexington-Athens 
road, 1. C. H. No. 158, in Monroe township, Perry county, Ohio, petition 
No. 889, according to the plans and specifications and to the satisfactipn and 
acceptance of the State of Ohio, for an agreed compensation of $41,453.00 
to be paid by the State of Ohio to said The Engineering Service Company, 
an~, 

"Whereas, It now appears that by reason of mistake the plans and spec
ifications call for this construction of said improvement upon a line which 
had never been legally designated as an inter-county highway, 
"Now, Therefore, 

"It is agreed between the State of Ohip and said The Engineering Service 
Company that !laid agreement above referred to be and the same is hereby 
rescinded and in consideration of this agreement each of said parties to said 
original agreement entered into on the 8th day of October, 1915, does hereby 
release and discharge the other, its successors and assigns,' from all obliga
tions under said original agreement, and from all debts, claims, demands, 
damages, actions and causes of action whatsoever growing out of saitl original 
agreement or out of the rescission thereof. 

"In Witness Whereof, the parties have hereunto set their hands this 
__________ day of ____________________ , 1916. 

"THE STATE OF OHIO, 
"By---- ------------------------------

"State Highway Commissioner." 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 

1452. 

APPROVAL, RESOLUTIONS FOR ROAD IMPROVEMENTS IN SANDUSKY, 
WAYNE, GEAUGA AND SUMMIT COUNTIES. 

CoLUMBUS, OHIO, April 5, 1916. 

RoN. CLINTON CowAN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR:-! have your communication of April 1, 1916, submitting to me for 
examination final resolutions relating to the follo\\ing roads: 

"Sandusky dounty--8andusky-Clyde road, Sec. 'P,' Pet. No. 2891, 
J. C. H. No. 276. 

, ,,_"Wayne county-Massil\On-W()Oster road, Sec. 'N,' Pet. No. 3068, 
I. C. H. No. 69. 

"Geauga county-Burton-Bloomfield road, Sec. ______ , Pet. No. 1667, 
I. C. H. No. 447. 

" "Summit county-Akron-Medina road, Sec. 'P,' Pet. No. 2965, I. C. 
H. No. 95. 

"Summit county-Akron-Canton road, Sec. 'Q,' Pet. No. 2966, I. C. 
H. No. 66." 

I find these resolutions to be in regular form and am therefore returning the same 
with my approval endorsed thereon. Respectfully, 

EDWARD C. TuRNER, 
Attorney-General. 
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1453. 

APPROVAL, RESOLUTIOXS FOR TWELVE ROAD IMPROVEMENTS IN 
SEVERAL COUNTIES. 

CoLUMBus, OHIO, April 5, 1916. 

RoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR:-I have your communication of March 29, 1916, in which you submit 

for examination final resolutions relating to the following roads: 

"Ashland county-savannah-Vermillion road, Sec. 'F,' Pet. No. 2040, 
I. C. H. No. 149. 

"Ashland county-Ashland-Loudonville road, Sec. 'A,' Pet. No. 2034, 
Lp. H. No. 143. 

· "Guernsey county-National road, Sec. 'K,' Pet. No. 2397, I. C. H. 
No.1. 

"" -,"Harrison county-Dennison-Cadiz road, Sec. 'P,' Pet. No. 2454, I. C. 
H. No. 370. 
~"Holmes county-Columbus-Millersburg roa,d, Sec. 'H,' Pet. No. 2507, 

I. C. H. No. 23. 
J"Lawrence county (supplemental)-Ohio River road, Sec. 'D,' Pet, 

No. __________ , I. C. H. No. 7. 

'-'
1 "Licking county-Columbus-Millersburg road, Sec. 'Q,' Pet. No. 2580, 

I. C. H. No. 23. 
/"Montgomery county-Cincinnati-Dayton road, Sec. 'N,' Pet. No. 

2722, I. C. H. No. 19. 
/Montgomery county-Dayton-Troy road, Sec. '0,' Pet. No 2724; 

I. C. H. No. 61. 
/."'"Montgomery county-Dayton-Troy road, Sec. 'M,' Pet. No. 2724, 

I. C. H. No. 61. 
··"Muskingum county-ZanesvilltJ-Caldwell road, Sec. 'L,' Pet. No. 1379, 

I. C. H. No. 348. 
"Williams county-West Unity-Montpelier road, Sec. 'L,' Pet No. 3091, 

I. C. H. No. 303." 

I find these resolutions to be in regular form and am therefore returning the same 
with my approval endorsed thereon. 

1454. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

APPROVAL, SYNOPSIS FOR INITIATIVE PETITION TO AMEND CON
STITUTION OF OHIO BY REPEALING ARTICLE XV, SECTION 10 
CIVIL SERVICE. 

CoLUMBUS, Omo, April 5, 1916. 

HoN. TIMOTHY S. HooAN, Allorney-at-Law, Columbus, Ohio. 

DEAR SIR:-You have submitted to me for my certificate a petition to initiate 
an amendment to the const :tution of the state of Ohio, the synopsis of which reads 
as follow<~· 
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"That the constitution of the state of Ohio be amended by the repeal of 
section 10 of article XV thereof, relating to appointments and promotions 
in the civil service." 

I hereby certify that the foregoing synopsis is a true statement regarding the 
above entitled proposed amendment. 

1455. 

Respectfully, 
EDWARD C. TURNER, 

Attarney-General. 

COUNTY ORPHANS' HOME LOCATED WITHIN MUNICIPAL CORPORA
TION ENTITLED TO RECEIVE WATER FROM MUNICIPAL PLANT 
FREE OF CHARGE-SEE SECTION 3963, G. C. 

An orphans' home belonging to a county, but located within the corporate limits of .. 
a municipality owning its waterworks, is entitled to receive water from the corporation 
without charge under section 3963, G. C. 

CoLUMBUs, Omo, April 5, 1916. 

HoN. THOMAS H. MooRE, Prosecuting Attorney, Ashland, Ohio. 

DEAR SIR:-Permit me to acknowledge receipt of your letter of April 1st, asking 
for an op~ion which is as follows: 

"Will you please give me your opinion upon the following: 
"Ashland county has an orphans' home, which is located inside the 

corporate limits of the city of Ashland. 
"The city owns and operates its own municipal water works system. 
"Under section 3963 of the Code, can the city charge the county for 

water used by said orphans' home, said home being a county institution? 
"I contend that under the above section, 3963, no charge can be made by 

the city." 

Section 3963 of the General Code is as follows: 

"No charge shall be tnade by the director of public service in cities, 
or by the board of trustees of public affairs in villages, for supplying water for 
extinguishing fires, cleaning fire apparatus, or for furnishing or supplying 
connections with fire hydrants, and keeping them in repair for fire depart
ment purposes, the cleaning of market houses, the use of any public build
ing belonging to the corporation, or any hospital, asylum, or other charitable 
institutions, devoted to the relief of the poor, aged, infirm, or destitute persons, 
or orphan or delinquent children, or for the u;:;e of public school buildings; but, 
in any case where the said school building or buildings are situated within 
a village or cities, and the boundaries of the school district include territory 
not within the boundaries of the village or cities in which said building or 
buildings are located, then the directors of such s ~hool district shall pay the 
village or cities for the water furnished for said building or buildings." 

The question of furnishing water to the Ohio hospitel for epileptics at Gallipolis 
was involved in the case of the City of Gallipolis v. Trustees of Water Works, Ohio 
Nisi Prius reports, Vol. II, page 161, and it was determined in that case that the statute 
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was constitutional, and that under its provisions the corporation owning the water
works was obliged to furnish water to a state institution coming within the class enumer
ated without charge. 

The provisions of the statute are clear, it being expressly provided that no charge 
shall be made for water furnished to any hospital or asylum devoted to the care of 
orphan children, and I am, therefore, of the opinion, that the fact that the orphan 
asylum referred to is a county rather than a municipal institution does not relieve 
the city of Ashland from supplying it with water, and concur with the opinion expressed 
by you in reference to the matter. 

Respectfully, 
EnwARD C. TuRNER, 

A. ttorney-General. 

1456. 

FINES COLLECTED FOR VIOLATIONS OF SECTION 1261-63, G. C., ARE 
REQUIRED TO BE PAID INTO COUNTY TREASURY-WHEN COUNTY 
COMMISSIONERS MAY ALLOW FEES TO OFFICERS NAMED IN 
SECTION 3017, G. C., ALTHOUGH FINES ARE PAYABLE INTO 
MUNICIPAL TREASURY-BALANCE OF FINE AND COSTS PAY
ABLE TO MAGISTRATE WHEN ACCUSED DESIRES TO BE DIS
CHARGED FROM JAIL AFTER COMMITMENT FOR NONPAYMENT 
OF SAME. 

All fines collected for violations of section 1261-63, G. C., 103 0. L., 237, are required 
to be paid into the county treasury under the provisions of sections 12378 and 4270, G. C., 
without regard to whether the court in which the same is enforced is a municipal court or 
a county court. 

The county commissioners in their discretion may make an allowance to such officers 
as are named in section 3017, G. C., in the place of fees legally taxed to them in prosecutions 
for misdemeanors in which the defendant upon conviction proves insolvent not in excess 
of one hundred dollars in any one year, although the court in which such cause is tried is 
required to pay the fine in said cause, if collected, into the municipal treasury. 

Where the nr"1UJed is committed to the county jail for the nonpayment of fine and 
costs adjudged against him after a part of the same has been discharged by reason of such 
commitment, and the accused deo-ires to pay the balance thereof, such balance should be 
paid to the court by wham the acxused was committed. 

CoLUMBUS, OHIO, April 6, 1916. 

HoN. E. E. LINDSAY, Prosecuting Atlorney, New Philadelphia, Ohio. 

DEAR Sm:-Yours under date of March 27, 191~ in which you request my 
opinion, is as follows: 

"When convenient, I would like to have your opinion upon the follow
ing questions: 

"(1.) In the 75th 0. S., page 529, the supreme court holds that where 
a fine is imposed by the court of common pleas in a prosecution instituted 
in that court for a violation of either the municipal local option law, the law 
prohibiting the sale of intoxicating liquors on Sunday, or the law requiring the 
closing of saloons on Sunday, such fine must, when collected, be paid into 
the county treasury. But where a fine is imposed and collected by a muni
cipal court for a violation of either of said laws, the same must be paid into 
the treasury of the municipal corporation wherein such fine was imposed. 
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"Will the same rule apply in prosecutions under section 1261-63 of the 
General Code as found in Vol. 103 of the Ohio Laws, at page 237? 

"(2.) If a person is prosecuted for a violation of either a municipal 
local option law, the law prohibiting the sale of intoxicating liquors on Sun
day, or the law requiring the closing of saloons on Sunday, before a mayor of 
a municipal corporation, and such person is convicted and proves insolvent, 
may the commissioners of the county in which the municipality is located 
pay the costs of such prosecution, or must the municipality in which such 
conviction is had pay such costs? 

"(3) On October 14, 1915, in opinion number 924, you hold in sub
stance that the authority of a justice of the peace, after the execution of a 
sentence has been begun, terminates, and his jurisdiction ceases. 

"If a justice of the peace or mayor in a misdemeanor case wherein he 
has final jurisdiction, imposes a fine and costs and orders the accused com
mitted to the county jail or workhouse, until such fine and costs are paid, 
and after being committed to such jail or workhouse the accused decides to 
pay his fine and costs, to whom should it be paid? Should it be paid to the 
magistrate imposing the sentence or should it be paid direct to the county 
treasury? , 

"I have matters involving all of the above questions under consideration 
now, and of course T have my opinion in regard to them, but I would like 
yours also, before my 'final decision. 

"Under the second question propounded, I find that it has been the 
practice in some places for the commissioners to allow the costs where the 
accused is convicted before a mayor and proves insolvent, but it does not 
seem fair to me that the municipality should have the benefit of the fines 
in such cases where they can be collected from the accused, and if such fine 
and costs can not be collected from the accused, then for the county or state 
to have to pay such costs. It seems to me, as a matter of right, that if the 
municipality is entitled to such fines, when they can be collected from the 
accused, then the municipality should pay the costs made in the case if they 
can not be collected from the accused." 

Section 1261-63, G. C., 103 0. L., 237, to which you refer, provides as follows: 

"Whoever sells intoxicating liquors without having been duly licensed 
as provided herein shall be guilty of a misdemeanor, and shall be fined not 
iess than two hundred dollars nor more than five hundred dollars for the 
first offense and for a second or subsequent offense, not less than five hundred 
dollars nor more than one thousand dollars, or imprisoned in the county 
jail for a period of not less than one month nor more than three months, 
or both. 

"Sales of intoxicating liquor by other than dealers therein, in quantities 
of forty gallons or more, where said liquors are taken by way of payment 
of a debt or by way of collateral security on a loan, or are acquired for in
vestment solely and sold en bloc, and sales under provisions of law requir
ing an executor, administrator, guardian, receiver or other officer of the 
court to sell, where such sales are made of a stock of liquors en bloc, or a 
sale by a person, firm or corporation previously licensed but whose license 
is not renewed, or is revoked, forfeited, surrendered or otherwise lost, where 
such saleg are made of a stock of liquors en bloc, are not included within 
the meaning of this section. Xor shall this section include the manufac
turer of native wine, cider or other intoxicating liquors from the raw material 
and the sale thereof by the manufacturer in quantities of one gallon or more 
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at one time at the factory or the sale thereof in said quantities by the manu
facturer from the wagon or other vehicle of said manufacturer to the holder 
of a liquor license, or in said quantities to individual consumers where said 
liquors are delivered to the homes of said individual consumers in territory 
wherein the sale of intoxicating liquors is not prohibited by law. Nor shall 
this section include the sales made by a registered pharmacist upon a pre
scription issued in good faith by a reputable physician in active practice, 
or for exclusively known mechanical, pharmaceutical or sacramental purposes." 

619 

Your first question has reference to the disposition of fines collected, as required 
by law to be made by officers authorized to assess and collect the same. General 
provision for the disposition of fines collected is found in section 12378 of the General 
Code as follows: 

"Unless otherwise required by law, an officer who collects a fine, shall 
pay it into the treasury of the county in which such fine was assessed, to 
the credit of the county general fund within twenty days after the receipt 
thereof, take the treasurer's duplicate receipts therefor and forthwith de
posit one of them with the county auditor." 

Except, then, in so far as it will be found to be otherwise specifically provided, 
all fines are required to be paid into the treasury of the county to the credit of the 
general county fund. 

Specific exception to the foregoing general provision is found in section 13247, 
G. C., which provides as follows: 

"Fines and forfeited bonds collected 'under this subdivision of this chapter, 
except as provided in section thirteen thousand two hundred and thirty-one, 
if enforced in the county court, shall be paid into the county treasury, and, 
if enforced in municipal courts, shall be paid into the treasury of the municipal 
corporation in which the cause was tried. Such funds paid into the treasury 
of the municipal corporation shall be applied as the council thereof may 
direct." 

An examination of the subdivision of Chapter XVII of Title I of part 4, referred 
to in this section, will disclose that the pcovisions thereof have application, under 
the present state of the Jaw, to: 

"(I) OffensPs in violation of municipal and residence district local option 
laws as defined in section 13234, G. C. 

"(2) Failure to remove intoxicating liquors from a municipal, town
ship or residence district local option territory, within thirty days from the 
date of the election at which such municipality, residence district or town
ship shall have bPPn "voteu dry" as defined in section 13237, G. C. 

"(3) Druggists who sell intoxicating liquor for any purpose within a 
period of two years after a conviction for selling intoxicating liquors as a 
beverage, contrary to a local option law, under the provision of section 
13239 G. C. 

"(4) Druggists or pharmacists in a local option township, municipality 
or residence distriet who fail to keep the book or register and conform to the 
provisions of section 13242, G. C." 

So that by reason of the special prnvision of said section 13247, G. C., supra, all 
fines collecteu for violations of the provisions of sections 13225 to 13249, G. C., inclu-
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sive, except violations of section 13229, G. C., in the county court, are required to be 
paid into the county treasury and all such fines enforced and collected in municipal 
courts are required to be paid into the treasury of a municipality in which the cause 
is tried. 

By force of the exception found in section 13247, G. C., and the provisions of 
section 13231, G. C., therein referred to, all fines collected for violations of section 
13229, G. C , in reference to the sale, furnishing or giving away of intoxicating liquors, 
to be used as a beverage, and keeping a place where such liquors are sold, furnished or 
given away in a township outside of a municipality, when the sale of intoxicating liquors 
as a beverage is prohibited in such township, are required to be paid into the county 
treasurv to the credit of the poor fund by whatever court enforced. 

As before stated, the foregoing being a special provision, that will control to the 
exclusion of any general provision otherwise applicable. 

It may be here observed that the provisions of sections 13225 to 13249, G. C., 
in so far as they relate to violations of county local option Jaws, have been abrogated 
by the adoption of section 9a of article XV of the constitution, known as the home 
rule amendment. A further exception to said section 12378, supra, is found in sec
tion 4270, G. C., which provides as follows: 

"All fines and forfeitures collected by the mayor, or which in any manner 
comes into his hands, and all moneys received by him in his official capacity, 
other than his fees of office, shall be by him paid into the treasury of the 
corporation weekly. At the first regular meeting of the council in each and 
every month, he shall submit a full 2tatement of all such money received, 
from whom and for what purpose received and when paid over. All fines, 
penalties and forfeitures collected by him in state cases shall be by him 
paid over to the county treasurer monthly." 

The operation of this section, as an exception to the provisions of section 12378, 
G. C., is limited by force of the last sentence thereof to offenses committed in vio
lation of municipal ordinances and all fines, penalties and forfeitures collected in 

state lllaSes, are specifically required to be paid into the county treasury monthly, sub
ject, however, to the special provisions of section 13247, G. C., above referred to. 

Section 13050, G. C., as it stood prior to the codification of 1910, was enacted 
as a part of house bill No. 183, 95 0 .. L., 87, as section 4364-20 R. S. This section 
makes it a criminal offense for any p-erson to sell intoxicating liquors on Sunday or 
permit a place other than a regular drug store, where such liquors are sold, to remain 
open on Sunday. In the same act (95 0. L., 90) there was enacted section 4364-20g, 
R. S., as follows: 

"Money received from fines and forfeited bonds collected under the pro
visions of this act shall be paid into the treasury of the municipal corporation 
wherein said fine was imposed or bond forfeited, and shall be applied to such 
fund or funds as the council of the said corporation maY direct .. " 

Under the provisions of this latter section, the supreme court held, as stated by 
you, in the case of City v. 1\Iochwart, 75 0. S., 529, that fines collected for violation 
of section 4364-20, G. C., by a municipal court, must be paid into the municipal treas
ury, and if enforced by the court of common pleas, such fines must be paid into the 
county treasury under section 6802, R. S., now section 12378, G. C. 

Section 4364-20g, R. S., as construed by the supreme court, was substantially 
incorporated in section 13247, G. C., supra, in the codification of 1910, but was lim
ited in its application, as above pointed out, to certain offenses defined in section 
13225 to 13249, G. C., which, as will be observed, do not include offenses in violation 
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of the provisions of section 13050, G. C., as above referred to. So that offenses com
mitted in violation of said section 13050, G. C., are now, it would seem, clearly not 
within the rule laid down in the case of City v. Morhwart, supra. 

The offense defined in section 1261-63, G. C., 103 0. L., 237, about which you 
make inquiry, does not come within any of the foregoing exceptions to the general 
provisions of section 12378, G. C., as will be readily observed, nor within the rule 
stated in the case of City v. Mochwart, supra. The offense to which you refer, a.s 
defined in section 1261-63, G. C., is not a violation of the provisions of either section 
13234, 13237, 13239 or 13242, G. C., or any other provision of that subdivision of 
chapter XVII of title I, part 4, of the General Code, referred to in section 13247, G. C. 

I am therefore of opinion that fines collected for violation of said section 1261-63, 
G. C., are required to be paid into the county treasury under the provisions of sec
tions 1237S and 4270, G. C., without regard to whether the court in which the same 
is enforced is a municipal court or a county colU't. 

Your second question relates to violations of municipal local option laws, the 
law prohibiting the sale of intoxicating liquors on Sunday and the law requiring the 
closing of saloons on Sunday, and you inquire whether or not county commissiont'rs 
may pay the cost in prosecutions for offenses committed under said laws had before 
a mayor of a municipal corporation. 

I shall assume that your inquiry has reference to offenses committed in violation 
of state law prosecuted in the name of thP state and does not involve violations of 
city ordinances passed pursuant to section 6137, G. C., which confers upon municipal 
corporations full power to regulate the sale, furnishing or giving away of intoxicat
ing liquors and the places where the same are sold, furnished or given away. 

The offenses in reference to which you make inquiry are all misdemeanors. 
Section 3010, G. C., provides for the payment of the cost'l of justices of the peace, 

police judges or justices, mayors, marshals, chief of police, constables and witnesses 
in felonies upon conviction. 

Section 3017, G. C., provides: 

"In no other case whatever shall any cost be paid from the state or county 
treasury to a justice of the peace, police judge or justice, mayor, marshal, 
chief of police or constable." 

From the above it is conclusive that only in felony cases, upon conviction, may 
"costs," as sueh, be paid out of the state or county treasury to a justice of the peace, 
police judge or justice, mayor, marshal, chief of police or constable. Authority i's 
found, however, for the county commissioners to make an allowanec to such officers 
"in place of fees," in felonies wherein the state fails, or misdemeanors wherein the 
dPfPndant proves insolvent, as follows: 

"In felonies wherein the state fails and in misdemeanors wherein the 
defendant proves insolvent, thtl county commissioners, at any regular ses
sion, may make an allowance to any such officers in place of fees, but in any 
year the aggregate allowa)tce to such officer shall not exceed the fees legally 
taxed to him in such causes, nor in any year shall the aggregate amount 
allowed an officer exceed one hundred dollars." 

This allowance is left to the discretion of the county commissioners and limited 
to the fees legally taxed in an amount not in excess of one hundred dollars in state 
cases to an officer in any year. 

The offenses to which you refer, being misdemeanors, it follows that under the 
provisions of section 3019, G. C., supra, the county commissioners may, in their dis
cretion, make an allowance to a mayor, justice of the peace, police judge or justice, 
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marshal, chief of police or constable in place of fees legally taxed in misdemeanor 
cases, and in which the defendant proves insolvent, only in an amount not in excess 
of one hundred dollars in any one year. The commissioners may make such allow
ance, where the defendant proves insolvent, whether the offenses come within the 
class of offenses defined in section 13247, G. C., as to which it is provided that if the 
fines be enforced in a municipal court, the same shall be paid into the treasury of the 
municipality, or otherwise. 

I am, therefore, of opinion, in answer to your second question, that in prosecutions 
for violations of municipal local option law, the statute prohibiting the sale of intoxi
cating liquors on Sunday, or the statute requiring the closing of saloons on Sunday, 
before the mayor, police judge or justice, or justice of the peace of a municipality, 
where the defendant proves insolvent, the county commissioners may, in their dis
cretion, make an allowance to such officers as are named in section 3017, G. C., in place 
of fees legally taxed in such cases, a sum not in excess of one hundred dollars in any 
year. 

As to your third inquiry it may be first observed that opinion No. 924, under date 
of October f4, 1915, to which you refer, and in which it is held that after the execution 
of a sentence of a justice of the peace has began, a justice loses all jurisdiction to sus
pend execution of such sentence, has no application, nor is there occasion for the further 
exercise of jurisdiction as to such sentence by a justice under the facts stated by you, 
further than to accept and receipt for payment on such fines and costs. It devolves 
upon the defendant to discharge and satisfy the judgment and sentence pronounced 
against him. This he may do by payment of the fine and cost so assessed against him 
to the court in whiCh the cause was tried, or if committed for nonpayment of the same 
the defendant is discharged by operation of law when the statutory credit allowed 
under the provisions of section 13717, G. C., for each day's confinement, aggregates 
a sum equal to the fine and cost assessed and adjudged against him. If after a portion 
of the fine and costs so assessed have been satisfied and discharged by reason of con
finement of the defendant in default of the payment thereof, he may discharge the 
balance due thereon by the payment thereof to the court in which the cause was tried 
and sentence pronounced against him. Whereupon the defendant is entitled to his 
release. That is to say, after a portion of the fine and cost has been satisfied by reason 
of the confinement of the defendant, he may secure his release from such confinement 
by the payment of the balance due on said fine and costs to the court by which the cause 
was tried and sentence pronounced, and taking from such court a proper receipt therefor 
showing full payment of such fine and cost.; Such receipt from the justice of the 
peace, mayor, police judge or justice or the duly authorized clerk of either of such 
courts is sufficient warrant to entitle thl' defendant to his release from further con. 
finement. 

There is no authority for the payment of a fine and costs or any part thereof into 
the county treasury by the defendant. 

I am, therefore, of opinion, in answer to your third inquiry, that the fine and 
costs therein referred to, or the remainder thereof unpaid, should be paid only to the 
court in which the cause was tried, that is to say, the justice or mayor's court. 

Respectfully, 
EDWARD C. TuRNER, 

Atwrney-General. 
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1457. 

APPROVAL, RESOLCTION FOR CERTAIN ROAD DIPROVE:\iENT IN 
:\IAHONING COUNTY, OHIO. 

CoLU:\1BlJS, OHio, April 6, 1916. 

Hox. CLI~'TON CoWEN, State Highway Commis~ioner, Columbus, Ohio. 

DEAR Sm:-I have your communication of April 6, 1916, transmitting to me 
for examination final resolution relating to the Youngstown-Xew Bedford road, section 
"U," I. C. H. No. 85, petition No. 2642, in Mahoning county. 

I find t .is resolution to be in regular form, and am, therefore, returning the same 
with my approval endorsed thereon. 

1458. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

COUNTY CO:\IMISSIONERS-MAY ALLOW CONTINGENT EXPENSES 
OF EMPLOYES OF TAXING DEPARTMENT OF COUNTY AUDITOR'S 
OFFICE AND COUNTY BOARD OF REVISION-WHAT 18 MEANT 
BY CONTINGENT EXPENSES UNDER PROVISIONS OF SECTION 
5585, G. C., 106 0. L., 256-CAR FARE, AUTOMOBILE HIRE, ETC. 

Expenses for street car fare of the employes of the taxing department of the county 
auditor's office in trips made in furtherance of the duties of said o.ffice, and for automobile 
hire, livery or car ticket.~ in necessary trips made by the members of the board of reuision 
in the performance of their official duty are contingent expenses tuithin the meaning of that 
term as used in section 5585, G. C., 106 0. L., 256, and bills for such expenses may be 
allowed by the county commissioners and paid as other claims against the county. 

CoLmiBus, 0Hro, April u, 191U. 

HoN. RoBERT P. DuxcAN, Prosecutin[J Attorney, Columbus, Ohio. 

DEAR SIR:· In your letter of F~bruary 17th you request my opinion on the follow~ 
ing question: 

"Have the county commissiOners the authority to allow the payment 
of bills for street car fare of the employes of the taxing department of the 
county auditor's office in trips made in furtherance of the duties of that office, 
and of bills for automobile hire, livery or car tickets in ne~essary trips made 
by the members of the board of revision?'' 

Your question requires a consideration of that part of section 3u of the Parrett~ 
Whittemore law, so~called (section 5585, G. C.), as found in 106 0. L., 2.56, which 
provides that: 

"The !'ontingent expenses of the county auditor and county board of re
vision, including postage, and exprPss charges, their actual and necessary 
traveling expenses and those of their deputies, experts, clerks or employes 
on official business out:side of the county, when required by orders issued by the 
tax commission of Ohio, shall be allowed and paid as other claims againat the 
('OUllty." 
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No other provisions of the statutes now in force authorize the payment of the 
e:xpenses referred to in your inquiry out of the county treasury and it remaiJlS to be 
determined, therefore, whether the term "contingent expenses," as the same appears 
in the above provision of section 5585, G. C., includes such expenses as those men
tioned in said inquiry. In other words, may bills for such expenses be allowed by 
the county commissioners and paid as other claims against the county? 

I call your attention to an opinion of my predecessor, Hon. Timothy S. Hogan, 
rendered to the tax commission of Ohio, under date of April 24, 1914, as found in the 
Report of the Attorney-General for said year at page 514 of said report. 

The first and second questions asked by the tax commission were as follows: 

"1. What expenses of district assessors and deputy assessors, members 
of district boards of complaints, deputies, assistants, e:xperts, clerks and 
employes are a proper charge against the taxing district? 

"2. Does 'contingent expenses' include such expenses as automobile 
hire, car fare and the like for these various officers while in the exercise of 
their duties within their respective jurisdictions?'· 

Consideration was given to that part of section 35 of the Warnes law, so
called (section 5614, G. C.), 103 0. L., 795, which provided as follows: 

"* * * The contingent expenses of the district assessor and district 
board of complaints, including postage and express charges, their actual and 
necessary traveling expenses and those of their deputiE's, assistants, e •perts, 
clerks or employes on official business outside of the district when required 
by orders issued by the tax commission of Ohio shall be allowed and paid as 
claims against the county; * * *" 

It will be observed that the above provision of section 5614, G. C., as in force 
prior to January 1, 1916, was carried into the provision of section 5585, G. C., as abovli) 
quoted, and the only material change made was to substitute the county auditor and 
county board of revision respectively in place of the district assessor and district board 
of complaints. 

As stated in sa,id qpinion, the term "contingent e:xpenses" has a well understood 
technical meaning, viz., those e:xpenses, miscellaneous in character, which the leg
islative body presumes will be incurred in the natural course of official busitiess, but 
the exact character of which cannot be so definitely ascertained in ·advance as to per
mit specific enumeration of them. 

People v. Yonkers, 35 Barb., 236. 
Dunwoody v. U.S., 22 Ct. Cl., 269. 

It was observed that the general assembly supposed that the phrase "contingent 
expenses" would not necessarily include all expenditures and that this i.~ reasonably 
apparent from consideration of that part of the statute above quoted which begins 
with the word "including;" that by specifically enacting that postage, e:xpress charges 
and certain traveling expense~ shall be included within the purview of the term "con
tingent expenses," the general assembly made it plain that such charges and expenses 
would not, without the provision, have been contemplated within the meaning of 
the phrase, being expenses, the incurring of whicq, is a certainty, and which are, 
therefore, not of the miscellaneous and unascertainable character ordinarily contem
plated by the term "contingent expenses." 

It was held in answer to the first question that, generally speaking, contingent 
expenses are such casual and miscellaneous expenditures which may naturally be 
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incurred in the discharge of the duties of the office for which no special provision is 
made; save that in the case of the contingent expenses mentioned in section 5614, 
G. C., the term was to include postage and express charges and the traveling expenses 
mentioned in said section. 

In so far as the second quPstion of the tax commission relating to traveling ex
penses, it was held that, while in the ~ercise of their duties within their respective 
jurisdictions none of the officers referred to in said question might be reimbursed for 
such expenses incurred by them, and that the only traveling expenses, reimburse
ment on account of which out of the public treasury shall be afforded any of said 
officers, were those specifically mentioned in the above provision of the statutes, i. e., 
the actual and nece~sary traveling expenses of the district assessor and district board 
of complaints, their deputies, assistants, experts, clerks or employes, when incurred 
on official business outside of the district when required by orders issued by the tax 
commission of Ohio. 

I concur in the conclusion reached by my predecessor, that none of the officers 
mentioned in the above provision of section 5614, G. C. (103 0. L, 795), might be 
reimbursed for expPnses incurred while in the exercise of their duties within their res
pective jurisdictions. In other words, expenses incurred by the district assessors, 
or by their deputies acting for them, in going about their respective districts and in 
appraising property for taxation in the manner provided by law could not be con
sidered "contingent expenses" within the meaning of the term as u.~ed in said statute. 

The fact must not be overlooked, however, that under the Parrett-Whittemore 
law, the duty of apprall!ing property in the first instance is placed upon the local 
assessors selected in the manner provided by section 17 of said law (section 3349, G. 
C.), and by the assistant assessors selected under the conditions and in the manner 
provided by section 18 of said act (section 3350, G. C.). Inasmuch as the county 
auditor, himself, or acting through his dPputies or assistants, is not charged by any 
provision of the act with the duty of appraising real property in the first instance 
as was required of the district assessor and his deputies under provision of the Warnes 
law, and inasmuch as the members of the county board of revision in the performance 
of the1r ordinary duties as a board of equalization under section 51 of the act (sec
tion 5605, G. C.), and as a board of complaints under sections 44, 45 and 52 of the 
s?id act (sections 5597, 5598 and 5609 of the General Code), are not re'quired to incur 
traveling expenses in the Rense the term is above used, I think it necessarily follows 
that if circumstances arise which occasion the expenses referred to in your inquiry 
such expenses so incurred by the officers and employes named in the above provision 
of section 5585, G. C., could not in the very nature of things be determined in advance 
and are therefore "contingent expenses" within the meaning of the term as used in said 
statute. 

I am of the opinion, therefore, in answer to your question that bills for such ex
penses may be allowed by the county commissioners and paid as other claims against 

. the county under the above provision of said section 5585, G. C. 
Respectfully, 

EDWARD C. TuRNER, 

Attarney-General. 



626 OPINIONS 

1459. 

APPROVAL, TRAXSCRIPT OF BOXD ISSL'E, BRACEVILLE TOWXSHIP 
RGRAL SCHOOL DISTRICT, TRU:\IB"GLL COUXTY, OHIO. 

CoLU:IIBCs, Omo, April 6, 1916. 

Ind11strial Commission of Ohio, Columbus, Ohio. 

GENTLEl\IEX:-
"RE:-Bonds of Braceville township rural school district, Trumbull 

county, Ohio, in the amount of $25,000.00 for the purchase of a site for the 
erection and equipment of a school building for the proper accomodation of 
the schools of said district, being fifty bonds of $500.00 each." 

I have examined the amended and supplemented transcripts of the proceedings 
of the board of education and other officers of Braceville township rural school district 
relative to the issuance of the above bonds, also the bond and coupon form, submitted 
to me unde:r date of April 3, 1916, and I find the same regular and in conformity with 
the provisions of the General Code of Ohio. 

I am of the opinion that said bonds drawn in accordance with the form submitted, 
when executed by the proper officers, will, upon delivery,constitute valid and binding 
obligations of said rural school district. 

1460. 

Respectfully, 
EDWARD C. TURNER, 

Attomey-General. 

ROADS AXD HIGHWAYS-COUNTY COMMISSIONERS AUTHORIZED TO 
ISSUE BOXDS FOR ROAD I:YIPROVEMENT PURPOSES-TEN YEAR 
Lll\HTATIOXL-XO AGTHORITY FOR ELECTORS TO VOTE ON PROPO
SITION-HOW TO DETERMINE MAXIMUM Al\IOUNT OF BONDS 
THAT MAY BE ISSUED FOR SUCH PURPOSES. 

County commissioners are authorized to issue bonds for road improvement purposes, 
which bonds may not be issued for a longer period than ten years. There is no authority 
or necessity for submitting bond issues of this character to a vote of the electors. Jln deter
m~ning the possible amount of bonds that may be issued for this purpose, it is neces.~ary 
to consider the amount of taxes that~rnay be levied under sections 6926 and 6927, G. C., and 
the amount of the special assessments proposed to be levied for the projected improvements 
and no greater amount of bonds may be issued than can be redeemed out of the proceeds of 
the levies made under the sections in question and the proceeds of the special assessments. 

CoLUMBUs, OHio, April 6, 1916. 

HoN. ELI H. SPEIDEL, Prosecuting Attomey, Batavia, Ohio. 

DEAR SIR:-I have your communication of March 16, 1916, which reads as follows: 

"There has been, of late, in this county considerable agitation and dis
cussion about the deplorable condition of the Clermont county highways, 
and the board of county commissioners are considering the question of sub-
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mitting to the electors of the county, at the general primary election in August 
of thi:s year, the question of issuing bonds for the permanent improvement of 
these roads, and I am requested by the board of conunissio~ers to ask your 
opinion as to the greatest amount of bonds that may be issued, provided 
such issue of bonds is approved by a majority of the qualified electors of the 
county voting on the question submitted. 

"The grand duplicate of Clermont county amounts to the sum of $26,240,-
610.00, that is for the year 1915. The total bonded indebtedness of the county 
or the bonded indebtednes~ that will exist when the resolution is passed by 
the board of commissionerH, will be $191,957.00. 

"To be more specific, we would like to have your opinion as to whether 
or not the bonds of Clermont county, in the sulll of either $250,000.00 or 
S500,000.00, to be extended over a period of not exceeding twenty-five years, 
can be issued upon the above statement of the duplicate and total bonded 
indebtedness, providing the question is submitted to a vote of the electors 
of said county, at either a general or special election and a majority of the 
electors voting at said election, vote in favor of such bond issue." 

627 

The provision for the issuance of bonds by county commissioners for county 
road improvement purposes is found in section 6929, G. C., being section 108 of the 
Cass highway law, which section reads as follows: 

"The county commissioners in anticipation of the collection of such 
taxes and assessments may, whenever in their judgment it is deemed necessary, 
sell the bonds of said county in the aggregate amount necessary to pay the 
estimated cost and expenses of such improvement. Such bonds shall state 
for what purpose they are issued and shall bear interest at a rate not to ex
ceed five per cent. per annum, payable semi-annually and in such amounts 
and to mature at such times a~ the commissioners shall determine, subject 
to the provision however that said bonds shall mature in not more than ten 
years prior to the issuance of such bonds, the county commissioners shall 
provide for levying and collecting annually a tax upon all the taxable prop
erty of the county to provide a sum sufficient to pay the interest on Rllf'h hond" 
and to create a sinking fund for their retirement at maturity. The sale of 
such bonds shall be adverti~ed once not later than two weeks prior to the 
date fixed for such sale in a newspaper publi~hed and of general circulation 
"ithin such county, if there be any such paper published in said county, but 
if there be no such paper published in said county then in a new:<paper having 
general circulation in said county.· Such bonds shall be sold to the highest 
responsible bidder for not less than par and accrued interest. The county 
commissioners may reject any or all bids. The proeeeds of such bomls shall 
be used exclusively for the payment of the co;;t and expenses of the improve
ment for whlch they are issued." 

l:nder the provisions of the section above quoted, all bonds isHued for county' 
road improvement purposes mu;;t mature in not more than ten yean;. There is no 
authority for submitting to the electors of a county the proposition of iRsuing bonds 
for such purpm;es, and the county commissioners have the full power and authority 
to issue such bonds without a vote of the electors. Xot only is a submis,ion to a vote 
of the electors of the question of i"'~uing bonds nPither requirt>d nor authorized, but 
it is also true that no substantial advantage could be derived by subtnitting a proposi
tion of this character, in view of the statutory provision~ relating to the tax le\'ies, in 
anticipation of which bonds of this character may be issued. Such bonds, in so far 



628 OPINIONS 

as they are to be issued in anticipation of the collection of taxes, are to be issued in 
anticipation of levies made under sections 6926 and 6927, G. C. 

In opinion Xo. 1408 of this department, rendered to the bureau of inspection :.nd 
supervision of public offices, on l\Iarch 22, 1916, it was pointed out that the levy under 
section 6926, G. C., is not subject to the three mill limitation for county purposes pro
vided by section 5649-3a, G. •C., and is not subject to the ten mill limitation provided 
by section 5649-2, G. C. The levy itself cannot exceed two mills and the only other 
limitation to which it is subject is the fifteen mill limitation provided by section 5649-5b, 
G. C. It was also pointed out in the same opinion that the levy under section 6927, 
G. C., is not subject to the two mill limitation for township .purposes and is not sub
ject to the ten mill limitation. The levy itself cannot exceed three rrlills and the only 
othe:r limitation to which it is subject is the fifteen mill limitation. In view of the 
fact that the levies under the sections above referred to are not subject to the limita
tions for county and townHhip purp~ses, respectively, and are not subject to the ten 
mill limitation, it will be seen that in the making of such levies the county commissioners 
have practically all the freedom that exists as to sinking fund and interest levies, 
where a bond issue is authorized by a vote ot the electors. 

Answering your specific questions, I advise you that county commissioners· are 
authorized to issue bonds for road improvement purposes, that there is no authority 
or necessity for submitting bond issues of this character to a vote of the electors and 
that such bonds may not be issued for a longer period than ten years. In determining 
the possible amount of bonds that may be issued for this purpose, it is necessary to 
consider the amount of taxes that may be levied under sections 6926 and 6927, G. C., 
and the amount of the special assessments proposed to be levied for the projected 
improvements, and no greater amount of bonds m&.y be issued than can be redeemed 
out of the proceeds of the levies made under the sections in question and the proceeds 
of the special assessmentR. In determining the amount of taxes that may be levied 
under the sections in question, regard must be had not only to the liffiitations con
tained in such sections, but also to the requirements of other political subdivisions and 
to the requirements of the county for other purposes. Levies made under sections 
6926 and 6927, G. C., must be regarded as levies made under the seveni.l sections refer
red to in section 5649-5b, G. C., and together with all other levies made under the 
several:;:ections referred to in said section 5649-5b, G. C., must not exceed fifteen mills. 

Respectfully, 
EDWARD c. T"GRNER, 

Attorney-General. 
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1461. 

VILLAGE INCORPORATED :FRO::\I PART OF TOWXSHIP RURAL SCHOOL 
DlflTRTCT-STATtrS OF SCHOOL PROPERTY-TITLE TO PROPERTY 
IS HELD BY BOARD OF RUHAL SCHOOL DISTRICT. 

Upon the incorparation of a part of the territory of a township rural school district 
into a village the territary so incorporated automaticnlly becomes a village school district, 
providing the valWltion of the same for taxation is at least ji11e hundrPrl thousand dollars, 
under provision of section 4687, G. C., 104 0. L., 134, taken in connection with the pro
vision of sPclion 4682, G. C., 103 0. L., 545. In case of such incorporation the title to 
school property held by the board of education of said rural .~chool distrh·t in trust for the 
use anrl accomodation of the pupils of said ~ural district, although located within the car
porate limits of said village, will remain in said board of education of said rural school 

· district. -

CoLUMBus, Omo, April 7, 1916. 

Hox. GEORGE C. VON BEsELER, Prosecuting Attorney, Painesville, Ohio. 
DEAR Sm:-In your letter of ;\larch lOth you request my opinion as follows: 

"The electorR of the township of Willoughby are about to vote upon the 
question of the creation of a village to be known as the village o~ Wickliffe, 
lying within and at the westerly side of said township. 

''Just last year the township issued bonds in a considerable amount 
for the purpose of securing a site and erecting thereon a new and modern 
community school house. There is now a vast deal of strife and contention 
among the electors by reason of there being variou8 opinions as to the result
ing conditions in reference to the school building. 

'~Section 4687 is as follows: 
" 'Upon the creation of a village, it shall thereby become a village school 

di~tricl, as herein provided, and, if the territory of such village previous to 
its creation was included within the boundaries of a rural school district 
and such rural school district inclurh~d morP. territory than is included within 
the village, such territory shall thereby be attached to such village school 
district for ~chool purposeR, prmided tmch territory has an area of less than 
sixteen square mil~s." 

"The area remaining without the village will have an area of more than 
~ixteen mile~. Consequently thereafter there will be the two di~tricts, namely 
the Wickliffe village school district and the Willoughby rural school district. 

"Section 4682-1 of the General Code of Ohio is as followE: 
" 'A village school district containing a population of less than fifteen 

hundred may z•ole nt any general or special election to dissolve and join any 
contigu<>us rural disllict. After approv:..l by the county board such proposi
tipn shall be submitted to the electors by the village board of education on 
the petition of one-fourth of the electors of such village school district or 
the village board may Hubmi.t the proposition on it~ own motion and the 
result shall be determined by a majority vote of such electors.' 

"The village of Wickliffe will have a population of approximately nine 
hundred. 

''8ection 4683 is a.~ follow~: 
" 'When a village '-1chool district i~ <lissolved, the territory formerly 

constituting such village district shall become a part of the contiguous rural 
district which it votes to join in acconlance \vith section 4682-1, and ull school 
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property shall pass to and become vested in the board of education of such rural 
school district.' 

"Starting with the assumptions that the village v.ill be created, that 
the vote for a dissolution of the district will be favorable, it then follows 
that this new school building Vlill certainly revert to and become the property 
of the rural school district. 

"QcERY: What is the status of the ownership and control of this new 
school property upon the creation of the 'illage? In so far as I have been able 
to ascertain, there is no provision of the statute disposing of school property 
under such circumstances. Some are contending that it will remain the prop
erty of the rural school district. OtherR contend that it will become the 
property of the village, but that the tax duplicate of the village will there
after be exempt from any tax levy for the purpose of paying the interest 
and providing a sinking fund to pay the bonds at maturity, heretofore issued 
for the express purpose of the purchase of a site and the erection of this build
ing. 

"My view of it is that as a matter of necessity the building would pass 
to and become the property of the village with the liability for the payment 
of the bonds resting as it is at present, namely covering all the property 
listed for the purpose of taxation in both the township and the village. 

"I wish you would give me your opinion in reference to the matter. It 
may be that section 4696 would be applicable, but it does not impress me 
as being so, the reference there being only to transferred territory by the 
county board of education." 

In response to my request for additional information I have your letter of March 
21st in which you state that the school property in question lies approximately at 
the center of the proposed incorporated diobict; that the school was established as 
an ordinary public school and that the building is .used only for grades below the high 
school. You further state that the tax valuation of the district to be created will 
be something like two and one-half million dollars, and in your letter of March 24th 
you state that the school building in question is not confined precisely to the use and 
accomodation of those pupils residing within the territory which it is proposed to 
incorporate into a village and that you are informed that some children within the 
corporation go to schools lying without the corporation, but that no children living 
without' the proposed incorporation come to this new school district lying within the 
territory proposed to be incorporated into a village. 

You have quoted the provisions of section 4687, G. C. (104 0. L., 134). While 
the first part of said statute by its terms provides that 

"'Upon the creation of a village, it shall thereby become a village school 
district," 

said provision must be read in connection with the provision of section 4682, G. C. 
(103 0. L., 545), that 

"A village, together with the territory attached to it for school purposes, 
and excluding the territory within its corporate limits detached for school 
purposes, with a tax valuation of less than five hundred thousand dollars, 
shall not constitute a village school district. * * *'' 

The first part of said section 4687, G. C., waR not changed by the act of the general 
assembly amending said section as found in 104 0. L., and in view of the above pro
vision of section 4682, G. C., I am of the opinion that upon the creation of a village, 
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the territory '1\ithin its corporate limits v.ill not automatically become a village school 
distril't if the tax valuation of such territory at the time of such incorporation is less 
than five hundred thousand dollars. It appears, however, that that part of Willoughby 
township, Lake county, which it is proposed to incorporate into the village of Wickliffe, 
has n. valuation of about two and one-half million dollars. It follows, therefore, that 
upon the incorporation of f'aid village the !iame will automatically become the Wickliffe 
village school district under prm·ision of Rection 46R7, G. C. 

From your statement of facts it appears that the territory rE'maining in said 
Willoughby township rural school di~trict, after the incorporation of the village, will 
·have an area of more than sixteen square miles. Said territory will not, therefore, 
be attached to said 'illage school district for school purposes under the above pro
vision of section 4687, G. C., but v.ill remain separate and apart from saitl village school 
district, and will continue as the territory comprising the Willoughby township rural 
school district until further change is made in accordance with law. 

It further appears, for the purpose of erecting a school building in that part of 
said Willoughby township rural school district, which it is now proposed to incorporate 
into a village, the board of education of said rural school district issued the bonds of 
said dishirt. The school buildinJ.!; erected out of the proceeds of Raid bond issue is 
owned and controlled by said board of education of said rural school district, and the 
title to said property is held by said board of education in trust for said rural school 
district for school purposes. 

While you state that no children without the territory proposed to be incorporated 
into a village attend schoolin the new school building in question, it must be remembered 
that the qualified electors residing in the territory within said rural school district 
that will remain after the incorporation o( said village will have no ·voice in said in
corporation proceedings, while in all probability it required a vote of a majority of the 
electors residing in said rural school district to authorize the board of education of said 
district to i~sue the bonds above referred to. 

In vie\\' of the present tendency to centralize the schooh; of rural school districts, 
either by a vote of the electors under section 4726, G. C. (104 0. L., 139), or by the board 
of education of the rural school district in the PxPr!'i~P. of the authority conferred by 
section 7730, G. C. (106 0. L., 398), it cannot be1~aid that the use of a school build
ing located within a. rural school district is necessarily ronfined to the accommodation 
of tho~e pupils residing within the immediate vicinity of !'aid buildin~, unless the 
board of education of said district so determine~. On the contrary, I am o£ the opinion 
that the school buildin!J: in question must be considered as available for any and all 
of the pmposes which may be affected under pro,ision of said sections 4726 and 7730, 
G. C. 

I find no provision of the statute to the effed that upon the creation of the village 
referred to in your inquiry out of a part of the township in quel'tion, the title to the 
school property located within the corporate limits of said village, which upon the facts 
submitted by you automatically beeomC's a village school district, passes from the board 
of education of the townl'hip rural school district to the boarrl of etlucation of said 
"illage school district, and becomes vested in said latter board. While the above 
provision of section 4683, G. C., as quoted by you, provides that when a vilhge school 
rli~trict is di•solved the territory formerly constitutinp; said village district f'hall become 
a part of the contiguous rural di~h'ict which it votes to join in accordance with seC'tion 
4682-1, G. C., and that all school property shall pass to and become vested in the 
board of education ol such rural school district, it will be obsen·etl that sueh transfer 
of territory and the passinp; of the title to the school property therein located is effeded 
with the consent and apprm·al of the qualified elertors of such territory. 

When territory is annexed to a eity or village. ~eetion -tWO, G. C. (104 0. L., 
133), provides that sueh territory thereby becomes a part of the city or villa~~;e school 
district. but said section further provides that the lE"gal title to ~dwol property in 
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such territory for school purposes sh~ll remain vested in the board of education of the 
school cliRtrict from which such territory was detached, until such time as may be agreed 
upon by the general boards of education when such property may be transferred by 
warranty deed. 

In the case of Board of Education v. Board of Education, 46 0. S., 595, the court 
held: 

"Public school property, real or personal, that has been appropriated and 
set apart by a township board of education for the purpose of a public school 
of a higher grade t.han primary, for the benefit of the youth of the whole 
township, does not pass to or vest in the hoard of education of a separate 
school district that may be afterwards organized out of the territory within 
which the property happens to be situated." 

The court in its opinion on page 597 of said report said: 

"The school house in dispute was built by the township board to be 
used for teaching a school of higher grade than primary, for the benefit of the 
youth of the whole township. It was, presumably, located at a point most 
convenient for that purpose, and which happened to fall within the territory 
afterwards organized into a separate village distriet, but was rwt designed 
for the benefit of that territory alone; nor was it ever afterwards set apart by 
any action of the township hoard for the use of that territory. * * * 

"To hold that grounds, buildings and appliances, designed and intended 
to secure to the youth of the whole township an opportunity for education 
in the higher branches of learning could be thus transferred, would defeat a 
legislative purpose clearly discernible upon the face of the law, for township 
boards could hardly be expected to provide the necessary means to accom
polish it, where the requisite property should be held by so uncertain a tenure." 

While it is true that the school referred to in the above case was for high school 
purposes, nevertheless, I think in view of what has already been said as to the possible 
use that could be made of the school building referred to in your inquiry, the case 
of Board of Education v. Board of Education, supra, has some bearing on the question 
submitted by you. 

While authorities may be cited in support of the proposition that when a sep
arate district is created out of a rural school district, by operation of law, or by the 
creation of a village, under the above provison of th~ statute, the board of educa
tion of said separate district shall take the title to the school property within its limits 
which was designed for its use, I find no authorities which would warrant me in 
holding that the title to the school property in question, established by the board 
of education of the rural school district, under authority of the statutes now in force 
for the accommodation of pupils residing in said rural school district, and assigned 
to said school by said board of education, will vest in the board of education of the 
village school district upon the incorporation of said village and the proper organi
zation of said board of education. On the contrary, the general rule seems to be 
that, upon the creation of a special or separate district out of a part of a rural dis
trict, the title to the school property within the limits of said special or separate dis
trict will remain in the board of education of the rural school district, unless said 
school property was designed solely for the use and accommodation of the pupils re
siding in the territory comprising the district ~o created. This rule was recognized 
by the court in the case of Board of Education v. Board of Educstion, supra. 

I am of the opinion, in answer to your question that, in the absence of a prvi>~
ion of the statute veRting the title to the school property in question in the board of 
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education of the village school district upon the creation of said village and upon the 
proper organization of said board, or of a prm.-ision of the statute authorizing the board 
of education of said rural school district and said village school district to enter into 
an agreement transferring said title upon a. valuable consideration, said title remains 
in the board of education of said township rural school district. 

Inasmuch a.s it appears from your statement of facts, that upon the creation of 
the village of Wickliffe, and upon the proper organization of the board of education 
of the village school district, the necessary steps will be taken by said board, under 
the above provision of section 4682-1, G. C., to dissolve said school di~trict and join 
it to the Willoughby township rural school district, it follows that, even if I were to 
hold that the school property in question vests in the board of education of said vil
lage school district upon the creation of said village, upon the di~solntion of said vil
lage school district the title to said property would pass to,and become ve~ted in
the board of education of said rural school district by virtue of the pro>-ision of sec
tion 4683, G. C., a.s above quoted. 

Section 4696, G. C. (106 0. L. 397), relates to the transfer of a part or all of a. 
school district within a county school district to an adjoining exempted village school 
district 01 city school district, or to an adjoining county school di'ltrict upon the pe
tition of the qualified electors residing in such territory, and in the manner provided 
in said !'ection.' The provi'lion for the distribution of funds and indebtedness as found 
in the latter part of said section applies only to tr·ansfers of territory made under au
thority of and in compliance with the requirements of said section, and in my opinion 
said provision of said statute is not applicable to the question submitted by you. 

1462. 

· Respectfully, 
EDWARD. C. TURNER, 

Attorney-General. 

OFFICES COMPATIBLE-SEXTON OF TOWNSHIP CEMETERY-TOWN
SIIIP TREASURER. 

A person who is employed as a sexton of a township cemetery by the directors thereof 
is not by reason of such employment disqualified to hold at the same time the office of town
ship treasurer. 

CoLmrBus, Omo, April 7, 1916. 

HoN. MEEKER TERWILLIGER, Prosecuting Attorney, Circleville, Ohio. 
DF.AR Srn:-Yours under date of March 27, 1916, is as follows: 

"I herewith submit a. statement of facts and respectfully ask your opin
ion regarding same. The facts are as follows: 

"Walnut township of this county, has a township cemetery, which is, 
under section 3464 of the General Code, in charge of three directors; said 
three cemetery directors have charge of said township cemetery, which is 
known as 'Reber Hill Cemetery,' and employ all laborers, including a. cem
etery sexton, who lives in the dwelling on the cemetet·y grounds. Said sexton 
cares for the cemetery grounds, digs the graves, mows the lawns, and does 
other work incident to caring for said cemetery; his wages are fixed by the 
cemetery directors. All bills for the cemetery, including the sexton's wages, 
and wages of othE-r employes, are first approved by the cemetery directors, 
then filed with the township trustees for payment, and after being allowed 
by the township trustees, are paid by orders on the township treasurer, 
drawn by the township clerk. 
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"The man, who for several years has been, and is now, employed a.~ said 
cemetery sexton, was last N"ovember elected treasurer of said Walnut town
ship, and qualified and has since January 1, 1916, .and is now acting treas
urer of said Walnut township, and draws salary as Etuch township treasmel'. 

"I am wliting you, at the request of this pergon, to inquire if he can 
be cemetery sexton as above outlined, and township treasurer at the same 
time, and draw wages as cemetery sexton and salary as township treasurer, 
both, from the township treasury, during the same period of time." 

There is no constitutional or statutory inhibition against a sexton of a township 
cemetery, who is in the employ of the director thereof, at the same time holding the 
office of township treasurer. Your inquiry, then, resolves itself into whether the 
duties, powers and functions of the office of township treasurer and sexton of a town
ship cemetery are such as to render them incompatible. 

It has been held that offices are incompatible, and may not be held simultane
ously by the same person when one is subordinate to or a check upon the other, or 
when. the duties are such as to render it physically impossible for one person to prop
erly discharge those of both offices at the same time. 

A concise, and perhaps as accurate a statement of the rule of incompatibility 
of offices as will be found, is set forth in section 34 of Throop on Public Offices, as 
follows: 

"The force of the word (incompatibility) in its application to this matter, 
is ths,t, from the nature and relations to each other of the two places, they 
ought not to be held by the same person, from the contrariety and antag
onism which would result in the attempt by one person to faithfully and im
partially di~charge ·the duties of one, toward the incumbent of the other. 

It rem~ns, therefore, to examine the nature and character of the duties of the 
two places and their relation to each other, with. a view to determining whether a 
faithful and impartial discharge of the duties and functions of the one would be in any 
way antagonistic or contrary to a like performance of those of the other. 

It is sufficient to say, in regard to the duties of the sexton of the cemetery, as 
pointed out in your inquiry, that it is not believed that they are of such character or 
nature as would ordinarily be in any manner antagonistic or contrary to a proper 
performance of the duties of the townahip treasurer by such sexton. 

The duties and functions of a township treasurer consist princip.,lly of his being 
primarily the custodian of the funds belonging to the township, charged with their 
safe-keeping and paying the same out in the manner prescribed by law, and at all 
times keeping an accurate account of the receipts, disbursements and balances thereof. 
As a part of such duties the township treasurer is required to pay to persons employed 
as sextons of township cemeteries their lawful salary, wages or compensation. 

It is provided, however, with reference to his paying out the funds of the town
ship, by section 3316, G. C., as follows: 

"No money belonging to the township shall be paid out by the treasurer, 
except upon an order signed personally by at least two of the township trus
tees and countersigned personally by the township clerk." 

All bills are first audited and approved by the trustees and the only duty and 
authority of the treasurer, in respect thereto, is to pay the same upon proper order, 
out of the township funds and to keep an. accurate account thereof. It can hardly 
be maintained that there is antagonism and contrariety of duties or functions in these 
two places upon the sole ground that the treasurer would, in such case, of necessity • 
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pay to himself, as sexton, money from the township treasury, as his wages or salary 
as such sexton. Ko officer or pocson, other than the township treasurer, being author
ized to pay funds out of the township treasury, it would therefore follow that the 
adoption of a rule which would prevent .6 township treasurer from paying township 
funds to himself, would operate as an inhibition against hi~ receiving the compensa
tion for the discharge of his official duties prescribed by section 3318, G. C. That 
is to say, the fact that a person holding both places at the same time would, of neces
sity, have imposed upon him the duty of paying, as township treasurer, to himself 
the funds of the township for services rendered in another capacity, i'l not of itself 
sufficient t<;> render the two places incompatible under the rule above laid down. The 
township treasurer has no other duty or authority in relation to the sexton of a town
ship cemetery than to pay to such sexton his wages or salary upon the order of the 
township trustees, countersigned by the township clerk. 

I am therefore of opinion, in answer to your inquiry, that a person who is em
ployed as sexton of a township cemetery by the directors thereof is not by reason 
thereof disqualified to hold, at the same time, the office of township treasurer. 

1463. 

Respect£ ully, 
EowARD C. TuRNER, 

Attorney-General. 

C0l\D1ISSIONERS OF ROAD DISTRICT ORGANIZED UNDER OLD SEC
TION 7095, G. C.-WHEN AUTHORIZED TO SELL ROAD BUILDING 
MACHINERY UNDER CASS IIlGHWAY LAW. 

A road district organized under old section 7095, G. C., et seq., and which is the gwner 
of road building machinery, may sell such machinery provided the indebtedness of such 
district is greater than its assets, and the .proct3eds of such sale should be covered into the 
county trPasury to the credit of the road district and applied toward11 the payment of the 
interest on the outstanding bonds of the di~tricl and towards the rcd"mptiun uj ~~·uch bond 
at maturity. 

CoLUMBUs, Omo, April 8, l!H6. 

HoN. ARCHER L. PHELPs, Prosecuting Attorney, lVarrcn, Ohio. 

DEAR Sm:----On :\larch 7, 1916, you addressed to me the following inquiry: 

"We have in Trumbull county two road districts organized under sec
tions i095 et ~eq., known as good roads district number on!', comprising 
Warren, Howland, Champion and Bazetta townships; good road district 
number two, compri~ing Weathersfield and Lordstown townships; also ten 
or twelve township road districts organized under section 7033, et seq. 

"Good roads district number:! one and two, now possess road making 
machinery of considerable value; some of the township road districts also 
possess road making machinery. Good road district number one has offered 
to sell to the county commissioners, its road making machinery for a certain 
specific consideration; the county commissioners are in need of road making 
machinery, and desire to purchase this machinery at a price which they 
consider advantageous. 

"Section 303 of the Cass highway law among other matters, provides 
as follows: 

" 'When all obligations existing at the time of the taking effect of this act 
have been fully met and complied with, such organization or organizations 
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shall cehse to exist, and all property or funds of such organization or organi
zations shall be and become a part of the road fund of the county in which 
such organization or organizations exist.' 

"Under the language above quoted, the legislature has attempted to 
transfer the title to all funds and property of these road districts to the county, 
'when all obligations existing at the time of the taking effect of this act have 
been fully met and complied 'With.' Inasmuch as these road districts have 
outstanding bonded indebtedness which will run for fifteen or twenty years, 
it would seem that the road districts are not, at this time, obliged to turn 
over their machinery and property; however, if this language is to be construed 
so as to require of the road district, as a present duty, the turning over of 
this machinery, it would follow that the county commissioners have no 
right to purchase the same. On the other hand, if the road district is not 
required to turn over this machinery for fifteen or twenty years to come, I 
can see no reason why the county commissioners cannot now legally purchase 
this machinery from the road district. 

"Some doubt as to the constitutionality of the provisions of section 303 
above quoted would seem to be raised by the reasoning of the supreme court 
in the case of The State ex rei. Grant v. Sayre, auditor of Franklin county, 
89 0. S., page 351, at pages 363 and 364. 

"In my opinion, that part of section 303 above quoted, does not take 
effect until all of the bonded indebtedness of the road district has been paid, 
which in the present case will take fifteen or twenty years. 

"I am further of the opinion that the attempt of the legislature to trans
fer the property of the road district to the county is unconstitutional, for 
the reasons stat•d in the case of State ex rei. Grant v. Sayre. I have there
fore concluded that the county commissioners have the right to expend county 
money in the purchase of this road making machinery." 

Under date of April 1, 1916, in response to my request for additional informa-
tion, you advised me as follows: · 

"I find that good roads district number one, organized under section 
7095, et seq., of the General Code, has outstanding bonds in the a~gregatc 
sum of $287,000.00. This road district owns two steam road rollers, two 
tank wagons and one road machine, all valued at about $1,500.00, and has 
on hand to the credit of the road repair fund about $18,000.00; the road con
struction fund is practically exhausted. 

"Good roads district number two, organized under section 7095, et seq., 
of the General Code, has outstanding bonded indebtedness in the aggregate 
sum of $181,000.00. This road district owns one road roller and one wagon, 
valued at about $1,500.00. There stands to the credit of the repair fund 
of this district the sum of about $9,000.00. I understand that the construc
tion fund is practically exhausted." 

You refer in your communication of March 7th to township road districts organ
ized under old section 7033, G. C., et seq., but you limit your question to road districts 
organized under old section 7095, G. C., et seq., and the opinion herein expressed is, 
therefore, to be taken as applying only to road districts of the latter class. 

Under the facts set forth in your communications, the question upon which my 
opinion is desired may be stated as follows: 

"May a road distlict, organized under old section 7095, G. C., et seq., 
and which is the owner of road building machinery, sell such machinery to 
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the county commissioners, provided the bonded indebtedness of such road 
district is greater than all its assets, including construction and repair funds 
on hand or levied and in process of collection, and the value of the road build
ing machinery owne•l by it." 
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A question bearing upon the one submitted by you was considered hy this <le
partment in opinion Ko. 1439, rendered to Ron. Aldrich B. Underwood, prosecuting 
attorney of Medina. county, on the 30th day of March, l!H6, in which opinion it was 
held that a. road district, organized under the old section 709-'i, G. C., et seq., was not 
authorized, after the going into effect of the Ca.ss highway law, to contract any new 
obligation or obligations for the construction or repair of additional roads, or the 
maintenance or rE'pair of roads a.lreo.dy improved, but that the provision of section 
303 of the Cass highway law referred to by you in your communication of :\larch 7, 
1916, to the effect that the funds of an organization of this character shall be and 
become a part of the roo.d fund of the county in which the road clistrict existed, is 
not by its tenns effective until all obligations existing at the time of the taking effect 
of the Cass highway law have been fully milt and complied with, and that where the 
outstanding indebtedness exceeds in amount the funds of the district, such funds 
should be left in the custody of the county treasurer, and applied toward the payment 
of the interest on the outstanding bonds of a district and toward the redemption of such 
bonds at maturity. No question can arise as to the right of county commissioners to 
purchasP. road building machinery, since this power is expressly conferred upon them 
by section 7200, G. C., while road commissioners appointed under old section 7095, 
G. C., et seq., were not expressly authorized by the sections in question to s~ll equip
ment belonging to the district, yet in view of the fact that the purchase of road build
ing machinery by such road commissioners was expressly authorized by the former 
law, and inasmuch as such road commissioners are now stripped of the authority to 
incur the obligations that would be necessarily incurred in the use of such machinery 
I am of the opinion that where the debts of a road district of this character exceed the 
amount of its funds, plus the value of its equipment, such road commis~ioners are 
not only authorized to sell any road building machinery belonging to the district, 
but also that it is the rlnty of the road commissioners to take such action, and that the 
proceeds of such sale should be covered into the county treasury to the credit of the 
roar! district, and applied toward the payment of the interest on the outstanding bonds 
of the district and toward the rerlemption of such bonds at maturity. 

I, therefore, concur in the view expressed by you that under the facts stated the 
commissioners of the roar! district in question are authorized to sell the road building 
machinery of the di~trict to the county commissioners of Trumbull county. The 
facts presenter! hy you, like those presented by Mr. Underwood, do not require any 
consideration of the valirlity of the provision to the effect that when all the obli11:ations 
of a road district of this character, existing at the time of the taking effect of the Cass 
highway law, have been fully met and complied with, the property and funds of such 
road district shall be and become a part of the road fund of the county in which such 
district exists, for the reason that such provision can have no application under the 
particular facts set forth by you. 

I am enclosing for your information a copy of the opinion rendered to Mr. Under
wood and referred to herein. 

RCI<pectfully, 
EDWARD C. TURNER, 

Attorney-Generat. 
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1464. 

TOWXSIIIP TRUSTEES-DIVISION OF TOWNSHIP IXTO CERTAIN 
NUMBER OF ROAD DISTRICTS-DISTRICTS MAY BE CHANGED 
BY PRESENT OR SUCCEEDING BOARD-REDISTRICTIXG SHOu"'LD 
BE :\lADE BEFORE SUPERINTENDENTS ENTER INTO ROAD DRAG
GING COXTRACTS FOR CURRENT YEAR. 

The action of a board of township trustees in dividing a township into a certain number 
of road districts, and in fixing the boundaries of such districts is not binding upon a succeed
ing board of trustees, or, indeed, upon the board taking such action, so as to prevent a sub
sequent redistricting ()f the rwnship, which redistricting may or ma:y not include a change 
in the number of districts. A bofrd of t~wnship trustees desiriitg to redistrict a township 
for road purposes should act b/:jore the township ·highway superintendent or superintendents, 
as the case may be, have entered info road dragging contracts for the current year, and, 
failing to act before that time, would not have authority in redistricting the township to divide 
a road dragging district in which a contract for dragging had been made for the current year 
but in establishing new road districts would, under such circumstances, be required to fix 
the lines of the new road districts along the lines of established dragging districts. 

CoLUMBus, OHio, April 11, 1916. 

HoN. HuGH F. NEUHART, Prosecuting Attorney, Caldwell, Ohio. 

DEAR SIR:-! have your communication of March 7, 1916, which reads as follows: 

"After the township trustees, prior to January 1, 1916, have made one 
district of the township, and appointed a highway superintendent therefor 
under section 75 of the Cass highway law, may the new trustees who took 
office January 1, 1916, redistrict the township, making two districts, and give 
one district to the old superintendent, and appoint a superintendent for the 
other district? 

"After the township trustees, prior to January 1, 1916, have made four 
districts in a township, and appointed a highway superintendent for each 
district under section 75 of the Cass highway law, may the new trustees who 
took office January 1, 1916, redistrict said township, making two districts 
and appoint new superintendents for the new districts?" 

Section 75 of the Cass highway law, referred to by you, being section 3370, G. 
C., provides that for the purpose of the Cass highway law, there shall be in each town
ship, not less than one nor more than four road districts, as the township trustees 
may determine, which districts must include all the territory in the township. The 
section in question does not•contain any express provision to the effect that the trus
tees may, at any time, redistrict a township and increase or decrease the number of 
districts. On the other hand, the section does not contain any language indicating 
an intent upon the part of the legislature to deny to boards of township trustees the 
power and authority to redistrict a township or to increase or diminish the number 
of districts. To my mind, the reasonable and sensible construction, and the one 
which must be adopted, is that the action of the board of trustees of a township, in 
dividing the township into a certain number of road districts, and in fixing the bound
aries of such districts, is not binding upon a succeeding board of trustees or, indeed, 
upon the board taking such action so as to prevent a subsequent redistricting of a 
township, which redistricting may or may not include a change in the number of dis
tricts. The above statement is subject to one qualification that will be later ex
plained. 
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In opinion Xo. 1448, rendered to you on April 4, 1916, I advised you that a board 
of tovonship trustees may, at any time, terminate the tenure in office of a township 
highway superintendent by appointing a successor and that such action will be ef
fective and will terminate the authority of the former appointee as soon as his suc
cessor, so appointed, has qualified. The situation presented by your present inquiry 
s somewhat analogous to that covered by the opinion above referred to, and in con-

formity with the holding of that opinion I advise you that where a board of township 
trustees has taken action eom;tituting the entire township a road di~trict and has 
appointed a township highway superintendent for such di~triet, said board of tow'n
ship trustPe~, or a succeeding board, may thereafter redistrict the township and divide 
the same into two road districts, appointing a township highway superintendent for 
each di.:;trict. One of the township highway superintendents so appointed may or 
may not be the formPr snperintendent, as may be determined by the trustees. Where 
a board of township trustees has divided a township into four districts and appointed 
a township highway superintendent for each district, such board of trustees, or a 
succeeding board, may thereafter redistrict the township and reduce the number of 
road districts thereof from four to two and appoint new township highway superin
tendents for the districts so created, which action will terminate the tenure in office 
of the former superintendents. Both of the above statements are subject to a qual
ification hereinbefore referred to and which grows out of the provisions of section 
3375 and 3377, G. C., to the effect that the township highway superintendent shall 
divide the graveled and unimproved public roads of his district into road dragging 
districts and shall, on or before the fifteenth day of February in each year, contract 
with a .person to drag the roads of each district for that year. A board of township 
trustees desiring to redistrict a township for road purposes, should act before the 
township highway superintendent or superintendents, as the ease may be, have en
tered into road dragging contracts for the current year, and failing to act before that 
time, would not have authority in redistricting the township to divide a road drag
ging district in which a contract for dragging had been made for the current year, 
but in establishing new road districts would, under such circumstances, be required 
to fix the lines of the new road districts along the lines of established dragging dis
tricts. In other words, after road dragging contracts h::we been made for a year, 
it would not be permissible for a board of township trustees to interfere with the car
rying out of such contracts by dividing a road dragging district and placing part 
thereof in one road district and part in another. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1465. 

PUBLIC LIBRARY-TOWXSHIP TRUSTEES ARE NOT A1JTHORIZED 
TO P"VRCHASE REAL ESTATE CPOX WHICH TO ERECT A B"L!LDING 
FOR A LIBRARY -SEE SECTIONS 3403 AND 3404, G. C. 

Township trustees are not authorized under the provisions of sections 3403 and 3404, 
G. C., to purchase real estate upon which to erect a building for a public library. 

CoLUMBus, Omo, April 11, 1916. 

HoN. RoGER D. H.u, Prosecuting Attorney, Defiance, Ohio. 

DEAR Sm:-I have your letter of February 23, 1916, submitting the following 
inquiries: 

"1. Have the township trustees the right to purchase a lot upon which 
will be built a public library? 

"If so, have they the right to levy a tax as provided by sections 3403 
and 3404 of the General Code, for the purpose of purchasing this lot? 

"2. If the above questions should be answered in the affirmative, have 
the township trustees the right to issue bonds in anticipation of the collec
tion of the tax as above mentioned? 

"At the regular election held on November 2, 1915, a large majority of 
the electors voted in favor of the establishment of a public library to be lo
cated in Hicksville township. 

"I have looked into the proposition vary carefully and find only one case 
which is in any wise applicable to this case. I refer you to the cause found in 
14 0. D. (N. P.) 239, William M. Douglass v. Washington T. Porter, et al." 

Sections 3403 and 3404 of the General Code, to which you refer in your fore
going inquiry, provide for a submission of the question of establishing a library in any 
township to the voters thereof. The concluding provision~ of section 3404 afore
said, whirh are pertinent to your inquiry, are as follows: 

"If a majority of the electors voting at such election vote in favor there
of, the trustees may, annually, levy upon all the taxable property of such 
township a tax not exceeding one mill on the dollar valuation thereof, to be 
applied to the establishment and maintenance of a library, and the pro
curing of a suitable room or rooms therefor." 

It is further provided in the succeeding section 3405, G. C., that the township 
trustees ::;hall appoint three trustees of such library, and confer upon said trustees 
such authority as may be necessary to render a library so established of public utility. 
The library shall be conducted and cared for under such rules and regulations as the 
library trustees prescribe. In the remaining sections of the chapter in which the 
foregoing sections are found there appears to be no further statutory provisions in 
any manner controlling or directing either the trustees of the township or the library 
trustees in the matters specified in your inquiry. The provisions of section 3404 
aforesaid clearly authorize the township trustees to levy a tax upon all the taxable 
property of the township not exceeding one mill on the dollar valuation thereof to 
be applied in the establishment and maintenance of a library and the procuring of 
a suitable room or rooms therefor. 

It is well settled that township trustees may exercise only those powers expressly 
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conferred by statute or such as are necessarily to be implied from those granted in 
order to enable them to perform the duties imposed upon them. 

Trustees v. :\liner, 26 0. S., 452-456. 
:\!arion Township v. Columbus, 12 0. D., 5.ji. 

The power expressly delegated to township trustees under the sections aforesaid 
is to establish and maintain a library. to prmide a suitable room or rooms therefor 
and to levy a tax of one mill on the dollar valuation of all taxable property in such 
township. It would sf'Pm, therefore, to be the purpose of the legislature as e\idenced 
by said laws to make the establishment of a library a matter of gradual accomplish
ment and it is clear that their duty in this respect is a continuing one. There is, how
ever, no pro\ision for the creation of any fund with which s•1ch trustees may p,1rchase 
real estate and erect a library building thereon. If such action by the trustees was 
intended by the legislature it is a necessary conclusion that such pro\ision would 
have been made. :\Ianifestly the term "room" or "rooms" may not be extended so 
as to include a lot or real estate. A room is a space or apartment enclosed by walls. 
While real est:\te may inclnde a room, a room does not include real estate. There 
is then no express grant of power in the foregoing section to purchase a lot or real 
estate upon which a library building may be erected. 

If the power to purchase a lot could be said to be implied from the power to pro
cure a room, it would necessarily follow that the !!:rant of a greater power must be 
implied from the grant of a lesser one. It is a familiar rule of statutory construction 
that an express grant may not he enlarged by implication and that when the means 
for the exercise of a wanted powt:'r are specified, all other means must be excluded. 
In the statute under consideration the primary purpose to be accomplished is the 
establishment of a library. This iH the main object and purpose of the law under 
consideration. As a means whereby to accomplish this purpose the trustees are further 
authorized to procure a room ard to levy a tax of a certnin amount. In so far as the 
activities of the trustees may go in respect tb the matters covered by these provisions, 
such prodsion>< must be held to be exclusive. 

In view of these considerations I am of the opinion that trustees are not author
ized llJ1der the seetion;; named in your inquiry to purchase a lot for the purpose of 
erecting thereon a public library. This necebsarily disposes of your second inquiry, 
b~~ in that eonnection the fact that no expres~ provision is made for the issuipg of 
bonds whereby to create a fupd for the purchase of a lot and the erection of a building 
must also he considered in connePtion with the dPtermination of the right to pur.Chase 
real estate in the first instance. 

Inasmuoh as yon state in your letter that the establishment of said library was 
approved by the voters of the town~hip in quelition at the ::\ovember election in 1915 
the foregoing ohsen·ations and con~lusions are made without referenee to ~eetion 3295 
G. C., as amended, JOG 0. L., 53G, "Cnder the provisions of this section bonds may 
be issued by township trustees for any of the purposes "authorized by law for the 
sale of bonds by town.~hips or by munieipal corporations for specific purposes and 
for the purpose of proddi~!l: funds to pay the township's share of the eost of any im
provement made under an agreement with the county commissioners when not less 
than two of said trustees by an affirmative vote and by resolution deem it necessary, 
and the provisions of law applicable to municipal corporations '\\ith reference to the 
limitations upon the amount of bonds to be issued and for the submission of the ques
tion of their issuance to the voters, shall extend and apply to the trustees of townships. 
The speeific purposes for whieh municipal eorporations may issue bonds, anrl to which 
reference is made in said seetion, are found in section 3939, G. C., a~ amended, 106 
0. L., 537. Among the purposes named in said section 3939 are those of the purchase 

21-Yol. I-A. G. 
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of real estate with a buildinp; or buildings thereon to be used for public purposes and 
the establishment of public libraries. , 

It has been held by this department in several opinions, however, that township 
trustees do not acquire, under the provisions of section 3295, G. C., the power to issue 
bonds for all the purposes for which a municipal council may issue bonds under favor 
of said !'1ection 3939, G. C., but that such power exists only as to such purposes which 
independent of section 3939, G. C., constitute township purposes. In other words, 
section 3939 of itself does not authorize township trustees to undertake one of the 
activities for which bonds may be issued as therein provided, but authority must be 
found in some statute other than section 3939 to pursue and undertake the given pur
pose, and the intention of section 3939 is merely to confer the power under certain 
limitations to borrow money for the purposes authorized by other sections. As the 
legislature has not expressly conferred upon township trustees the authority to pur
chase real estate for township libraries and has not given the trustees by any general 
grant of power authority to purchase or condemn real estate for the erection .of public 
buildings, I am of the opinion that said section 3295 does not furnish any authority 
to the trustees to purchase a lot or real estate for the erection of a township library. 

It is my opinion, therefore, that there is no statutory authority in township trus
tees to purchase a lot upon which to build a public library. 

1466. 

Respectfully, 
Enw ARD C. TliRNER, 

Allorney-General. 

APPROVAL, RESOLUTION FOR ROAD D-IPROYE:\IEXT, WILLIA:\18 
COUNTY. 

CoLuMBcs, OHio, April 11, 1916. 

HoN. CLINTON CowEX, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I have your communication of April 10, 1916, transmitting to me 
for examination final resolution relating to the West l:'nity-:\fontpelier road, petition 
No. 3091, I. C. H. No. 303, in Williams County. 

I find this resolution to be in regular form and am returning the same with my 
approval endorsed thereon. 

Respectfully, 
EDWARD C. TURNER, 

Allorney-General. 
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14~7. 

INSURAXCE-ADJL'ST~fEXT OF FOREIG~ INSURANCE COMPA1\TY'S 
TAX-\YORD "PREMIUM" DOES NOT INCLUDE ASSESSMENT RE
CEIPTS-IXTERPRETATION OF SECTIONS 5432 AKD 5433, G. C. 

The word "pnmiums" as u<1ed in sections 5432 and 5433, G. C., does not include 
assessment receipts. 

CoLUMBus, OHIO, April 11, 1916. 

HoN. A. Y. -Do:\TAHEY, Auditor of State, Columbus, Ohio. 

DF.AR Sm:-Under date of December 21, 1915, you certified to this depart~ent 
The Bankers Life Company, of Des ~Joines, Iowa, as being dcli,nquent for the tax 
for the year 1914, under the provisions of section 5433 of the. General Code, in the sum 
of $15,264.16, which amount represents two and one-half per cent. of $610,566.46. 
Upon receipt of such certification I duly notified The Bankers Life Company of the 
fact•that it was charged as delinquent in the above sum of $15,264.16. 

Prior to that time The Bankers Life Company had sent to the treasurer of state 
a check for $7,852.31, being two and one-half per cent. of $314,092.58, and being the 
amount for which they claimed they were legally liable, and accompanying said check 
was a letter to the following effect: 

"DEs MoiNEs, IowA, December 16, 1915. 
"RUDOLPH W. ARCHER, Treasurer of State, Columbus, Ohio. 

"DEAR Srn:-I enclose license tax statement from the insurance de
partment of your state for the license tax of 2! per cent. on premiums re
ceived by this company in such state during the year 1914, under 5433, G. C. 

"This company, prior to October 1911, was a Mutual Assessment Life 
or Mutual Protection Life Insurance Company, operating in your state as 
such up to that time, and then amended its ch:!rter so as to write only level 
premium insurance thereafter, but clothed by our statute and amendment 
with the duty of carrying out the original assessment or mutual protection 
contracts, and e.ach year since such change this company has returned upon 
the blank furnished for the annual report for your state, after ~o. 27, on 
page 7: 

"'1st. The amount of level premium insurance received, less the de
ductions stated. 

"'2nd. By interlineation, imme•liately thereafter, the amount of its 
assessment receipts for such previous year (as the law of several states require 
that the amount of assessment receipts be also reported, although not subject 
to the license tax).' 

"In the blanks furnished by the department for the business of the year 
1913 and theretofore (on page 7), interrogatory No. 27 appears before and 
above the heading: 

'EXHIBIT OF PRE~UU!\IS FOR TAXATION PURPORES.' 
but in the printed form for the report for 1914 it appears after such heading. 
The accountant, without noticing this wrote immediately after No. 27 as 
he bad in former years: 

"'1st. The amount received as premiums. 
" '2nd. The amount received as collections from the assessment con

tracts' but by reason of the change in the location of the heading with refer
ence to No. 27 both statements now came under that heading, and naturally 
enough the accountant at the insurance department added the two as the 
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basis for computing the 2! per cent. license tax without noticing that a part 
of the amount consisted of collections on the old assessment contracts, 
thereby computing a 2} per cent. license tax on the whole amount of $610,-
566.46, being the aggregate receipts from premiums and the collections from 
assessment contracts, instead of upon the $314,092.58, the amount received 
as premiums. 

"The correct license tax should have been 2! per cent. upon the pre
premiums, or 57,852.31. 

"I enclose you herewith a photograph of that· portion of the 1913 and 
1914 reports so that you can see readily how the error occurred because of 
the change of position of the heading with reference to the inquiry Xo. 27, 
and from which I admit the inadvertence was mainly on our part by our 
not noticing the change, and placing the assessment collections under No. 
27 under the heading: 

'EXHIBIT OF PREMIUMS FOR TAXATION PURPOSES.' 
which naturally led the department to certify up the tax on the whole amount 
without noticing that a portion of it was not taxable. 

"We had a conference with the superintendent of insurance and assistant 
attorney-general as to how to correct the error; their idea was that the statute 
was new and had not yet received either judicial or departmental construction, 
but the superintendent read me the opinion of the attorney-general, from 
which it seemed that in his view, after the tax is certified to your office, that 
you have no discretion to correct errors, but only to certify the tax over to the 
attorney-general as certified to you. If, however, after further rliscus;;ion 
a different view should obtain, we of course would be very glad to have you 
make the correction. 

"At the suggestion of both the superintendent of insurance and attorney
general we are mailing you herewith our check for the correct amount, that 
is for 2! per cent. upon the premiums, being 87,852.31, so as to show our 
desire to pay the correct amount within the specified time. Of course I do 
not know that you will feel that you can retain this, but I am anxious to show 
our 11:00d faith and to avoid any penalties or interest. 

"I am Eending copy of this letter to the superintendent of insurance and 
one to the attorney-general's office, as I suppose between us at the proper time 
there will be no difficulty in making this correction. 

"We are willing and anxious to do anything we can to correct the error, 
and will greatly appreciate any aid you can give. 

"Yours very truly, 
"BAXKERS LIFE CO~IPAXY. 

"By I. ~I. EARLE, 

"Vice President anrl General Counsel.'' 

' The blank form for the report of the company during the year 1913 and the form 
for said report during the year 1914 were different, in this, to wit: That item Xo. 27 
included in the blank form of report in 1913 wa~ entirely omitted from the form of 
said report in 1914, and item ~o. 28 as set forth in the form for 1913 was numbered 
"27" in the form of report for 1914. 

In the blanks furnished by the department for the report of business during the 
year 1913 item 27 was as follows: 

"27. Premiums collected or secured in cash and notes, or credits 
without any deduction for losses, dividends, commissions or other ex-
penses .. _____________________ c ____________________________ 8200,023.56." 
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and inserted in ink diredly under that item was the following: 

"Asgessments received ___________________________________ -~330,248.64." 

Gnder the general heacling "Exhibit of Premiums for Taxation Purposes" item 
28 appeared :.s follows: • 

"28. Gross premiums collected or secured in cash and notes, or credits 
without any deciuctions for losses, diddends, surrencier values, return prem
iums, commisgions or other expenses, or conf'icierations paid or received 
for reinsurance_ _ _ _ _ _ _ _ _ _ _ _ _ _ __ __ _ __ __ __ __ __ __ __ _ _ _ __ __ $200,023.56." 

and that was the amount upon which tl}e rompany paid the two anci one-half per cent 
that year. 

As before stt.ted, item 27, which was under the general heaciing "Business in 
Ohio During 1913," was omitted from the form the following year, and under "Exhibit 
of Premiums for Taxation Purposes" what waf' item 28 in the report for the previous 
year became item 27. In that report appeared the following: 

"27. Gross premiums collected or secured in cash and notes, or credits 
"1\ithout any deductions for losses, dividends, surrender values, return prem
iums, commissions or other expenses, or considerations paid or received for 
reinsurance _________________________________________________ :$314, 092.5R." 

and there was inserted in ink the following: 

'Assessments receiYed on assessment certificates __________ $296,473.88." 

and the tax assessed for the year 1914 was computed on the sum of the above two items 
whereas the year beforr it was computed solely on the amount received less asses
ments recci\·ed on as~essment certificate~. 

I am clearly of the opinion, that it is manifest upon the face of the reports, that 
the computations for the years 191~ and Hll-! are different, and that it was merely a 
clerical error so far as the company is eoncerned. 

There is, however, the question of whether or not the computation made for the 
year 1914, or thc computation made for the year 1913, is the c•m-reet one. In other 
words, whether under sections 5432 ancl 5433, G. C., the company should have heen 
assessed not only upon the premiums received from level premium policiE.'s, but also 
on the amounts received by way of assessment from those polieies whieh the company 
had issued prior to thc amendment of its charter <'hanging it from an asse~sment com
pany to a level premium company. 

Section 5432, G. C., provides in part as follows: 

"Every insurance company incorporated by the authority of another 
:-;tate or govPrnment, in its annual ~tatemcnt to the supt>rintendent of in
suram·e, shall set forth the gro~s amount of premiums rE.'eeived hy it from 
policies covering risks within this state durin!!: the preeedinf!; eaiPndar year, 
without deductions for commissions, return premi11ms, !'onsirl<>rations paicl for 
reinsurance or any dN!uctions whatever. * * *" 

i"ection 5433, G. C'. nor, 0. L. 502), provides as follows: 
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"If the superintendent of insurance finds such report to be correct, prior 
to the montli of November, in each year, he shall compute an amount of two 
and one-half per cent. of the balance of ~-uch gross amount after deducting 
such return premiums and considerations received for reinsurances as ;.hown 
by the next preceding annual statement and charge them to such company as 
a tax upon the business done by it in this Rtate for the periorl shown by such 
annual statemPnt, which amount shall be paid by each company to the treas
urer of state in the month of ;'\ovember next succeerling;. All taxes l'O col
lected shall be credited to the general revenue fund of the state." 

Insofar as the question here involved is concerned, section 5433, G. C., contains 
practically the same language that it rlid prior to amendment. The question arises 
tli.en as to what is meant by the term "gross amount of premiums;" or, in other 
words, what is meant by the term "premium." Is "premium" to be considered as 
the amount received not only from level premium policies but by way of assessment 
as well? An examinaion of the statutes, I believe, will disclose in what manner the 
term i~ used. 

Sections 5432 and 5433 were, prior to the codification of 1910, included in one 
section and known as section 2745 of the Revised Statutes. I shall not endeavor 
to trace the statute from its earliest form, but ·will begin with the statute as it is found 
enacted in 86 Ohio Laws, page 274. Said statute reads in part as follows: 

'-'f'ec. 2745. Every agency of an insurance company incorporated by 
the authority of any other state or government shall return to the auditor 
of each county in which such company does business, or from which it c::~l
lects premiums, on or before the first day of :\lay, annually, the amount of 
the gross premium receipts of such agency for the previous calendar year, in 
such counties, etc." 

This act was passed April 12, 1889. 
Said section 2745 was amended on April 19, 1893, and reads as follows (90 Ohio 

Law, page 201): 

"t:lec. 2745. Every agency of an insurance company, A.nd every agency 
of any company or association transacting business in this state, under the 
provisions of section 3630e, of the Revised Statutes, incorporated by the author
ity of any other state or government, shall return to the auditor of each 
county in which such company or association does busine~s, or from which 
it collects premiums or a~sessments, on or before the first day of :\iay, an
nually, the amount of the gross pre-mium and assessment receipts of such 
agency for the previous calendar year in such counties, etc." 

Section 3(l30c, of the Revised Statutes, referred to above, was the section au
thorizing foreign insurance companies doing an assessment business to do business 
in this state . 

. Said section 2745 was again amended on :\larch 27, 189!, as follows (91 Ohio 
Laws, page 91) : 

"Sec. 2745. Every agency of an insurance company incorporated by the 
authority of any 6ther ~:>tate or government shall return to the a.uditor of 
each county in which such company does business, or from which it collects 
wemiums, on or before the first day of :\lay, annually, the amount of the 
gros.~ premium receipt.~ of such agency for the previous calendar year in such 
counties, etc." 
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It appears, therefore, that the legislature' of this state did not regard the word 
"premiums" as including amounts received by way of assessment. 

In 1898 the supreme court of Ohio had before it the case of Sta.te ex rei. N"ational 
Life Association (of Hartford, Conn.) v. Matthews, superintendent of insurar.ce, 58 
0. S., pa,:1;e 1. The said case was a suit in mandamus. The action wa.~ brought against 
the superintendent of insurance to compel him to issue to two companies, respectively 
a certificate authorzing each of them to transact the business of life insurance within 
this state under section 3630e, Revised Statutes, said section being the one which 
prescribed the conditions upon which life insurance rompanies organized under the 
laws of other states were {iermitted to transact the business of life insurance on the 
assessment plan within this state. The superintendent of insurance declined to 
issue the certificate, on the ground that the method of insurance pnrsued by the com
panies, respectively, was not according to the assessment plan as set down in the 
statutes. 

On page 3 of the opinion, the court, Bradbury, J., states as follows: 

"In respect of the Xational Life Association of Hartford, Conn., the 
refu~al to grant a certificate reRts on the additional ground that it had re
fused to pay the taxes, which the superintendent of insurance claimed were 
assessable against it by virtue of section 274.5, Revised Statutes." 

And on page 4, the court states the following: 

"However, as the taxes claimed to be due from the relator rests on the 
assumption that it is not engaged in the business of insurance on the assess
ment plan, the right to revoke its license must stand or fall upon the deter
mination of that question. If it is transacting business on the assessment 
plan, then the taxes in controversy were not legally assessable against it, and 
its refusal to pay them would not justify a revocation of, or refusal to renew, 
its license." 

It seem::;, therefore, that the supreme court has likewil3e given an interpretatio 11 

to the word "premiums" in accord with what appear.~ to have been the legislative 
intent as r!iscloi<ed by the legislative history hereinbefore set forth. 

In view of the legi:slative history of the act, and the interpretation plp"ced upon 
it by the suprPme court, I am of the opinion thtlt The Bankers Life Company is not 
required to pay the two and one-half per cent. on the amount received by it by way 
of assessment on policies written by it prior to the time that it changed from •tn a,;sess
ment company to a level premium company, and that, therefore, the said company 
is chargeable only on the sum of $314,092.5R, which would amount to $7,8.52.31, and 
I would therefore suggest that your duplicate charge against the company should be 
changed to read in the above amount. 

I have written the company requesting it to send me a check for the sum of 
$7,852.31 to cover the charge against it. 

Respectfully, 
EDWARD c. TURI'iER, 

Attorney-Geneml. 
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1468. 

THE Sl:PERIOR BULDIXG AXD LOAX CO:\IPAXY-CO:\IPLAIXT OF 
JA:\IES A. DEVIXE, IXSPECTOR OF BUILDIXG AXD LOA~ ASSO
CIATIOXS. 

a. The facts staled in the communication of the inspect{)r of building and loan asso
ciations fails to show that The Superior Building and Loan Company is in an unsound 
condition; therefore, suit to secure its dissolution and wind up its business cannot be main
tained muler section 687 of the General Code. 

b. Although the facts stated in the communication of the inspector of building and 
loan associations and admitted by the president of The Supe1'ior Building and Loan Com
pany show said company has conducted "its business contrary to law, suit is not authorized 
under section 686, G. C., because the inspector of building and loan associations failed to 
give the writ.ten notice to the board of directors of said company as provided in said section. 

CoLDMBUs, OHio, April 11, 1916. 

:MR. JA~ms A. DEVINE, Inspector of Building anrl Loan Associations, Columbus, Ohio 

DEAR Sm:-RefeiTing to your letter of June 28, 1915, relative to the affairs of 
The Superior Building and Loan Company, of Cleveland, Ohio, and certain practices 
followed by it in the conduct of its business; also your subsequent letters of November 
17, 1915, and Jan~.~tary 24, 1916, containing supplemental information gathered from 
examinations art8. investigations made hy your department on Xovember 5, 1915, and 
on .January 5, 1916, respectively; also the several conferences which you have had 
with myself and :\Ir. Jones, of my office, I beg leave to advise you as follows: 

The objee't of your several letters is to induce me as attorney-general of Ohio to 
bring suit in a proper court under the proyisions of sections 686 and 687 of the General 
Code to secure a revocation of the charter of The Superior Buildin,:J; and Loan Com
pany and its dissolution and the winding up of its business. 

The building and ·loan business, like bankin!I, is founded largely upon credit, and 
the confide.n12e of the public in the stability and integrity of any building and loan 
association is an asset without which it cannot successfully operate. Therefore, the 
mere bringing of a suit, such as you request me to institute_against The Superior Build
ing and Loan Company, would in all probability accomplish the destruction of the 
company even though the judgment of the court might be in its favor. 

I have, therefore, considered it my duty, as I informed you in our conference at 
my office a few weeks ago, to make further investigation of the charges made in your 
letters, and before brin!!:ing suit to give the officers of the company an opportunity to 
be heard in explanation of the charges, especially in view of statements and assur
ances made to me and to yourself also, as I am informed, by Honorable Cyrus Locher 
prosecuting attorney of Cuyahoga county, and one of the directors of said company. 

To this end, :\lr. Jones, special counsel in my office, on :\larch 30th, visited the 
offices of the company in Cleveland and carefully questioned its officers relative to 
the method in which its business was being conducted. The questions asked by him 
were freely answered and all information requested was fully and immediately fur
nished. 

The material information gained by this investigation, a:; well as the general 
attitude of The Superior Building and Loan Company to your department, is clearly 
set forth in a communication which I yesterday received from :\Ir. :\lax Greenhut, 
its president, which I here quote in full, together with the exhibits attached. 

"We are writing you pursuant to conversation with your :\1r. Jone~ on 
the 31st ult. 
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"At the out~et we wish· to Etate that the department of building and loan 
associations has made an examination of the Superior Building and Loan Com
pany at various stated periods. The department at no time suggested any 
changes or notified either the board of directors or any of its officers regard
ing any irregularity or indicating, in any manner, that the Superior Building 
and Loan Company was not operated in the full satisfaction of the depart
ment. A short time ago, however, it came to the attention of a few of the 
officers that the department had been criticizin~?: the Superior Building and 
Loan Company and that it had referred the matter to the attorney-general's 
office and requested the attorney-genPral to institute court proceedings. 
This information first came to members of our board of directors through 
members of the board of directors of other loan associations in this city. 
Immediately, thereupon, we called upon the department of building and 
loan associations and requested to know concerning the complaints, and 
offered to comply with any sugge~tions made or any directions given by 
the department, but wished to be informed of any irregularity. rpon being 
informed that the department had sent a report to the attorney-general's office, 
we immediately called on your Mr. Jones and expresbed to him that the Super
ior Building and Loan Company was willing and ready at all time~ to follow 
any suggestions or directions given either by the building and loan depart
ment or by the attorney-general's office; that it was the wish of the board of 
directors to do businescl strictly according to law and that we had a right to 
know in what respect the Superior Building and Loan Company was not 
operated to the satisfaction of either department. 

"We further indicated to your ::VIr. Jones that we felt keenly in the matter 
that any such information should come to the Superior Building and Loan 
Company through outside sources; in fact, through the board of directors of 
the other loan associations. 

"We further wish to repeat that at no time have any of the officers of the 
board of directors of the Superior Building and Loan Company received 
any notice whatsoever in compliance with section 686 of the General Code. 

"Your ::\lr. Jones baH handed to us a letter addressed to yourself by 
:\Ir. Devine, dated January 24, 1916. We will answer critit·iHms in the order 
in which they arc set forth in said letter: 

"'First. The financial statement, "Exhibit A," shows, under liabilitic~, 
capital stock subscriptions amounting to $938,900.00, whit·h i~ expressly 
forbidden by section 8727 of the General Code, whieh proYidPs that "no 
such corporation shall advertise a larger amount of capital stock than has 
actually been subscribed and paid in.' 

"We fully agree with the department as to the correctness of this Htatement 
and are glad to have the department call such matters to our attention. 
This is clearly the funr·tion of the department. ThiH eircular de~ignated 
by the department 'Exhibit A' was issued by the president of the company 
soon after December 15, 1915. 

"In December, 1915, the board of directors requested the officers of the 
Superior Building and Loan Company to engage ~au, Rusk and Hwcringen, 
public aceountants, to audit the books of the company. Said books were 
audited and report made by said public accountants at the dose of bu~iness 
December 15, 1915. In the report, said accountants set forth capital stock 
subscriptions $938,900.00 as liabilities. We do not wi~h to eritieize the 
public accountantH, but merely offer an explanation as to how the president 
came to .issue said statement. The officers of the company assure your 
department that this mistake will not be made again. We attaeh herewith. 
exhibit for your inspection. 

649 
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" 'Second. The item of "surplus" in liabilities amounting to $1,758.67 
was the entire earnings of the company up to this date, including 5371.52 
due and uncollected interest, which under section 8725 should not be in
cluded in the earnings. The statement of liabilities showing net surplus of 
$611.23 would then be~ exceRs of that amount by $371.52, and in addition 
to this, section 9671, requires that 5% of the net earnings shall be set aside 
each year to the reserve fund, which would further decrease this socalled 
surplus.' 

"We admit that the item of 'surplus' should not include any amount 
of due and uncollected interest. Mr. Arighi, an examiner for the building 
and loan association department, on February 2~, 1916, found that a much 
smaller amount than $371.52 of due and uncollected interest was included 
in the item of 'surplus' and no doubt has so reported to his department. 
By mista,ke, the following items of due and uncollected interest were included 
in said items of 'surplus' in the liabilities, and said items have since been 
paid: -

"Loan No.!_ __________________ $ 7.69, paid March 27, 1916; 
"Loan No. 7. ______ .. ________ .. 20.00, paid December 27, 1915; 
"Loan No.9 ___________________ 4.66, paid January 15, 1916; 

at any rate, all of the $371.52 has been collected and paid into the treasury. 
Any part of that that was not paid in at the time the report was made, was 
an error, and we are glad that the department called our attention to it, 
and the company assures your department that the same error shall not 
happen again. · 

"At the suggestion of Mr. Arighi, examiner, the entire amount of $611.23 
was all placed in the reserve fund, and is there now, and all of the $371.52 
has been paid into the treasury .as noted above. If this does not meet with 
the approval of the department, please advise at once or have the depart
ment advise us with directions, and we will follow directions explicitly. 

"'Third. Under resources, the item "due from borrowers," amounting 
to $!40.42, consists of dtie and uncolle('ted interest amounting to $371.52 
and over paid amount~ to borrower~ of $69.80. This due and uncollected 
interest should have no place in the resources or assets.' 

"Mr. Arighi, examiner, suggested that the item $371.52, or so much of 
said item as had not been paid, should be entered as due from borrowers 
for uncollected interest in the column of 'assets,' and that items like the 
$69.80 over-paid to borrowers should be entered in the same column. All 
these items. however, have been paid as above noted, including the $69.80. 

"Vve respectfully request for our information, how due and collected 
interest and over-paid amounts to borrowers should be entered in the future. 
We wish to follow the directions explicitly. 

"'Fourth. Under the title ''Our growth," is shown the amount of de
posits beginning with the February and ending with December 29, to the 
total amount of $78,451.10, while on the opposite page, under liabilities, 
their deposits are shown as $2,339.00. The term "deposits," as used by the 
building and loan associations, means savings accounts, either certificate 
of deposit or pass~book deposits. In this instance, without any explanation, 
it would seem that this is intended to convey to the public that they are re
ceiving money upon deposits, and in this way the growth of the association 
is shown under the title of ''deposits." ' 

"The department is entirely right that the term 'deposits,' as used by 
the building and loan a<Jsociation, means either· certificates of deposits or 
pass-book deposit.o:; of course, in advertising, a distinction should be made 
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between money paid on stock and on deposits proper. This was not done 
for the purpose of deceiving anyone, but because the officers did not make 
the legal distinction. This matter has been taken care of and will not happen 
again. 

" 'Fifth. The letter, "Exhibit B'' has a note under the !<ignature of 
"The Superior Building & Loan Company," which reads: "Superior Build
ing & Loan Company stock ~hall be 105. Your directors passed on this 
December 5th. Only a limited number of shares are left at 103." ' 

"A resolution passed by the board of directors, December 6, 1915, reads: 
'Moved by ~fr. Lingenfelter, se('onded by ).fr. Devay, that the premium on 
the stock in the Superior Building & Loan Company be raised from $3.00 
to $5.00 per share when $1,500,000 in stock has beeu subscribed. Carried.' 

"We had understood that the law provides, an<l your prede('essor, ).Jr. 
Hogan, in various opinions had appro.:ed, that building and loan associa
tions had the legal right to provide for a premium or membership fees. To 
our perFonal knowledge, every loan asso('iation in this city sells its stock at 
a premium. 

"If any change is to be made in this respect, please send instructions 
and directions and the board of directors will gladly comply with the Rame. 

" 'Sixth. Exhibit C, advertisement in the Cleveland Plain Dealer of 
December 30, 1915, advertises an earning greater than has been earned and 
is for the purpose of making the sale of stock.' 

"The expenses of the company during the year 1915, while the company 
was in its promotion period, were largely paid from the fund whi('h if' in the 
hands of a trustee, and the expenses of transacting the business of the com
pany itself, exclusive of the promotion charges, of course, were very light. 
We assure your department that this was not done for the purpose of de
ceiving the public, but we know of no way in which a building and loan com
pany can start unless it hns a fund to pay the initi:;,l expense. The salary 
of the president, the secretary and the stenographer, and other expenses, 
were paid out oi said fund because the larger part of its time and services 
were devoted to selling stock and in advertising the eompany. The pres
ident of the company, for instance, is drawing a salary of $4,SOO.OO per year, 
but receives no extra compensation such as commi~sions for selling stock. 
To our personal knowledge, one of the building and loan associations of 
this city provides for a premium of two, and later on, of three dollars, per 
share, and paid the sales agency selling the stock $1.25 per share commiHSion 
on the part that was sold at $2.00 premium and $1.75 on the part that was 
sold at a premium of $3.00 per share. This sales agency, as the department 
knows, drew upwards of $20,000.00 in a single year. The board of directors 
of the Superior Building and Loan Company considered it better busineHS 
to pay the president of the company a salary rather than commission, and 
had the president of the Superior Building and Loan Company been paid 
at the same rate as the parties mentioned above, instead of having drawn 
at the rate of $4,800.00 per year, he would have made upwards of $10,000.00. 
We had understood that the operations of this company that we refer to 
above, has been approved by the department, but we wish to assure tfiat 
we are ready and willing to comply with the directions of the department, 
but, of course, do not expect to be discriminated against. 

"The board of directors of the building and loan company think that 
the company is on such a basis that we can well afford to pay all the oper
ating expr.nses out of the earnings. The board of directors did not take any 
definite action, but we are willing to do so as soon as we secure the approval 
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of your department; in fact, the board is anxious to strictly comply with 
your directions. 

"At the directors' meeting of the Superior Building and Loan Company, 
on January 10, 1916, .:\Ir. Greenhut was re-elected president for the ensuing 
year; Sam Bernsteen was elected treasurer for the ensuing year and L. E. 
Weitz was elected secretary for the ensuing year. At the same meeting it 
was moved and seconded that the salary of the officers be continued the 
same as before. We attach exhibit 'Xo. 2.' which has the approval of the 
board of directors, if satisfactory to your department. The board of di
rectors, after going over the matter very carefully, concluded that the fair 
amounts to be paid out of the earnings for operating expenses of the Superior 
Building & Loan Company are as follows: 

"Salary of the president_ ______________________ $75.00 per month; 
"Rent .... _____________________________________ 51.50 per month; 

"Telephone bill... ... -----------------------=---- 3.00 per month; 
"Incidentals _________________________________ 15.00 per month; 
"Stenographers-bookkeeper__ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 30.00 per month; 
"Treasurer ...... ________ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 4.17 per month; 

making a total of $178.67 per month to be paid out of the earnings of the 
company. We are of the opinion that the balance of the expenses in con
nection with the said company should be paid out of the other funds avail
able, because the. work is in the nature of building up and promoting the 
company. We should be very glad to have you indicate whether such an 
arrangement is satisfactory to your department, and if it is, the board of 
directors will immediately pass the said resolution herewith attached. 

"Because of the criticism of advertising that has been done by this com
pany, resolution marked 'Exhibit 3,' hereto attached, will be passed by the 
board of directors as per your suggestion. 

"Assuring you that this company is ready, willing and anxious to have 
the co-operation and the help of the state department, and to explicitly com
ply with all your directions, we remain," 

"EXHIBIT 1. 

"STATE OF COXDITIOX OF 

"THE SUPERIOR BUILDIXG AKD LOAX COMPANY, 

"CLEVELAXD, OHIO. 

"At the close of business, December 15, 1915. 

"RESOURCES. 

"Mortgage loans .......... __________________________________ _ 
"Due on stock subscription.~ ____ .. _________________ . ____ --
"Dues from borrowers ____________________________ ---------
"Cash .... _______________________________________________ _ 

885,121.00 
880,905.01 

440.42 
7,736.67 

"Total.... ______________________________________________ $974,203.10 
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"LIABILITIES. 

''Capital stock sub~criptions ________________________________ . $938,900.00 
"Deposits _______ ._________________________________________ 2.339.00 
"Due to borrowers-building account. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 27,352.87 
"Borrowed money _____________________________________ . 5,000.00 
"Surplus __________________________________ $1,758.67 

"Less-interest and dividends paid ____________ .1, 147.44 
611.23 

"TotaL ____________________________________________ $974,203.10 

"CERTIFICATE. 

"\Ve have examined the books of account and records of THE SUPER
IOR BUILDING & LOAN COMPANY from the commencement of business 
to December 15, 1915, and we hereby certify that the attached statement 
of condition correctly reflects the financial condition of The Superior Build
ing & Loan Company at December 15, 1915, as shown by the books. 

"Respectfully submitted, 
"(Signed) NAu, RusK & SwERINGEN, 

"Ce~·tified Public Accountants. 

"EXHIBIT 2. 

''RESOLUTION. 

"Moved by Mr. __________________________________ , seconded by 
Mr. __________________________________ , that the following items repre-
senting the operating expenses of The Superior Building & Loan Company 
be paid out of the earulug:; uf the company: 

''Salary of the president __________________________ $ 75.00 per mol\th 
"Rent .... ________________________________________ 51.50 per month 
"Telephone bill... .... ______________________________ 3.00 per month 
"Incidentals________________________________________ 15.00 per month 
"Stenographer-bookkeeper________________________ 30.00 per month 
"Trealmrer ...... _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 4.17 per month 

"$178.67 per month 
making a total of $178.67. 

"EXHIBIT 3. 

"RESOLCTIOX. 

":\loved by :\Ir. _______________________________ . __ , seconded by 
:\Ir. __ . _. _ .. _________ . _. ___ . _________ ., that no money shall be expended 
by The Superior Building & Loan Company for the purpose of advertising 
until the subject matter of said advertising shall ha,~e had the approval of either 
the board of directors or of a committee of three having been appointed by 
the said board of directors. 
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"THE STATE OF OHIO,! 
ss. 

GL'YAHOGA CO'L'XTY. 

":\lax Greenhut, being first duly sworn, upon his oath, deposes and 
says: 

''That he is the duly elected, qualified and acting president of The Super
ior Buildng and Loan Company, organized and doing business under and 
by virtue of the laws of the state of Ohio; that he has been the president of 
said company since April, 1915; that the state department of building and 
loan associations, from time to time, has had its inspectors examine the 
affairs of the said company, and that at no time had the said department 
indicated or suggested that The Superior Building and Loan Company was 
not conducted in a regular way, and in accordance with the laws of the state; 
that the first information that came to the president of the company, or to 
any of its officers or directors that the business of said company was not con
ducted to the satisfaction of the state department, came throu!dl certain 
directors of other building and loan associations of this city, and that neither 
its officers nor the board of directors haye at any time been notified, and 
are. now so notified, as provided for in section 686 of the General Code of 
Ohio; that The Superior Building and Loan Company, its officers and di
rectors, have at all times been ready, willing and anxious to strictly comply 
with the laws of the state providing for the regulation of building and loan 
associations and with the rules of the department. 

"(Signed) MAx GREF.NHrT. 
"Sworn to and subscribed in my presence by the said :\lax Greenhut, 

as president of The Superior Building and Loan Company, thi~ 4th day of 
April, A. D., 1916. 

"(Signed) JOHN ,J. BABKA, 
"]\' olary Public." 

The charges which you make in your letters against The Superior Building and 
Loan Company may be grouped into two classes or heads, viz.: 

a. That the affairs of the company are in an unsound condition, and that the 
interests of the public demand its dissolution and the winding up of its business. 

b. That the company is conducting its bu~iness contrary to law, or that it is 
failing to comply with the law. 

With reference to the first class of charges, section 687 of thP. Generu.l Code pro
vides as follows: 

"If, upon examination, the inspector of building and loan associations 
finds that the affairs of a domestic building and lo>.n association are in an 
um;ound condition, and that the intere~ts of the public demand its dissolution 
and the winding up of its business, he shall so report to the attorney general, 
who shall institute the proper proceedings for that purpose." 

The financial statement of The Superior Building and Loan Company at the close 
of business on January 5, 1916, secured by your examiners, and set forth in your letter 
of January 24, 1916, does not di~clo;;e that the company is insolvent, or that it is in 
an unsound condition. The funds received from the sale of its stock (at par yalue) 
are unimpaired, and a small surplus is reported. It cannot, therefore, be maintained 
that the affairs of the company are in an unsound condition, which is essential to justify 
the bringing of suit under section 687 of the General Code. 



ATTORNEY -GENERAL. 655 

Your charge that the e<Jmpany is in an unsound condition, as I understand it 
is based upon the fact that it has advertised and paid dividends not warranted by the 
amount of its earnings. This payment of dividend was made possible by the practice 
followed by the company of paying all its operating expenses from a fund created by 
the sale of its stock at a premium of $3.00 per share, which $3.00 premium was specifi
cally authorized by all the ~tockholders in the subscription contract to be used in 

"the payment of any and all obligations incurred in the furtherance of organ
ization and operation of said company, anrl the sale of said sto<'k, et!'." 

Although the use of this $3,00 premium to pay promotion and stock-selling ex• 
penses is probably permissible and lawful, because such expem;es are clearly distinct 
and separable from the usual and proper operating expenses of a building and loan 
company, yet the practice of paying all operating expenses from such premium fund 
thereby enabling the company to pay what might be termed a false dividend, is un
lawful and should not be tolerated, especially in view of sections 9672, 8724, 8726 
and 8727 of the General Code, which are as follows: 

"Section 9672. All expenses of such association shall be paid out of the 
earnings only, and so much of the earnings as may be necessary must be ~et 
a..~ide each year for such purpose. But charges incident to a loan, if paid 
by the borrower, shall not be deemed a part of the current expenses. 

"Section 8724. Directors of a corporation organized under the laws 
of this state shall not make dividends except from surplus profits arising 
from its business. 

"Section 8726. In order to ascertain the surplus profits from which a divi
dend may be made, in the account of profit and loss there shall be charged and 
deducted from the actual profits-

"1. All ordinary and extraordinary expenses, paid or incurred, in manag
ing the affairs and transacting the bu~iness of the corporation. 

"2. Interest paid, or then due or accrued, on debts it owes. 
":i. All losses of the corporation. In computing its losses, debts owing 

to it which have been due ·without prosecution, or interest paid thereon, 
for more than one year, or upon which judgment was recovered, but has 
been more than two years unsatisfied, and on which also for that period, no 
interest Was paid, shall be included. 

"Section 8727. Ko such corporation shall advertise a larger amount 
of capital stock than actually has been subscribed and paid in, nor adver· 
tise a greater dividend than actually has been earned and credited or paid 
to its stockholders or members." 

This practice is designed and operates to work a fraud on the public in inducing 
the public to purchr.se stock. Although I am clearly of the opinion that it is gross 
violation of the law, it does not necessarily follow that it produces an unsound finan
cial condition in The Superior Building and Loan Company within the meaning of 
said section 687. 

I therefore advise you that a suit under section 687 of the General Code, above 
quoted, could not successfully be maintained upon the facts furnished by you or which 
I have since secured from my own investigations. 

As to the second class of charges, viz.: 

"That the company is conducting its business contrary to law, or that 
it is failing to comply with the law." 
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Rection 686 of the General Code, provides as follows: 

"If, upon examination, the inspector of building and loan associations 
finds any domestic association conducting its business in whole or part con
trary to law, or failing to comply therewith, he shall notify the board of di
rectors of such association of such fact in ·writing. If, after thirty days, such 
illegal practices or failure continueR, he shall communicate the faetR to the 
attorney-general, who shall cause proceedings to be instituted in the proper 
court to revoke the charter of such association." 

It i'l freely admitted by the written communication from ~lr. Greenhut, presi
dent of The Superior Building and Loan Company, herein quoted, that the company 
has followed certain of the practices charged in your letters, especially that of paying 
its operating expenses from the premium described above, thereby enabling it to de
clare a dividend when no lawful dividend had in fact been earned. 

It is further stated, under oath, however, that although examinations have been 
made from time to time during the pa~t year by your department, of the affairs of 
The Superior Building and Loan Company, that no notice waR given, or even sug
gestion made to the company or to any of its officers, by your department, that "it 
was not conducted in a regular way and in accordance with the laws of the state." 
This statement is not controverted in the ~everal letters which I have received from 
you and I have since been orally advised by you that it is correct. 

"Cnder section 686 of the General Code, above quoted, you are required to give 
written notice to the board of directors of a building and loan company found en
gaging in "such illegal practices or failure" and a period of thirty days of grace is 
given such compa,ny within which to discontinue its unlawful act before you are au
thorized to communicate the fact to the attorney-general. 

The fact that such written notice has been given, and the thirty days' time has 
expired, and that the illegal practices or failure continue, are jurisdictional tu the 
bringing of a suit under said section and must be alleged in a petition filed by me under 
its provisions. It would therefore be useless for me to bring such a suit until you 
have fully conformed to the requirement8 of the section. 

I therefore advise you that under said section 686 of the General Code, no cause 
of action exists against The Superior Building and Loan Company, and that I cannot 
comply with your request to bring suit. -

I suggest that you indicate tu The Superior Building and Loan Company, whether 
or not the corrections proposed by it in the communication from its president, herein 
quoted, will be satisfactory to your department. If they are not sati~factory, or 
in event that you hereafter find the company violating the law you should comply 
witlf the provisions of section 686 of the General Code, relating to ~~:iYing written 
notice, and then at the expiration of thirty days, if the prnctices complained of are not 
discontinued, you should communicate the fact to the attorney-general, as provided 
in said section. 

Respectfully, 
EDWARD c. Tl.:Ri'iER, 

A llorney-General. 
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1469. 

APPROVAL, TRANSCRIPT OF REF"CNDING BOND ISSl'E, HENRY 
COUNTY, OHIO. 

CoL-c:-.mus, OHio, April 12, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GEXTLE:\IEX:-

"RE:-Refunding bonds of Henry county, Ohio, in the amount of 
$20,000.00, viz.: 

"1. $10,000.00 to refund bonds issued for road improvement Nos. 78 
and 79, in Flat Rock township, being ten bonds of $1,000.00 each. 

"2. $10,000.00 to refund bonds of road improvement Xos. 72 and 77 
of Harrison township, being ten bonds of $1,000.00 each. 

I have examined the transcript of the proceedings of the county commissipners 
and other officers of Henry county, relative to the issuanee of the above refunding 
bonds, also the bond and coupon form attached, and I find the proceedings and forms 
regular and in conformity ·with the provi~ions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form sub
mitted, when executed by the proper officers, will, upon delh ery, constitute valid 
and binding obligations of Henry county and of said townships. 

1470. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

Al'l'RO\'AL, TRANi:iClUPT U.F BOND Ii:ii:iU.I:!: FOR VILLAGE OF LIXDE~ 
HEIGHTS, FRANKLIN COlJXTY, OHIO. 

CoLUMBUs, OHIO, April 12, 1916. 

Iudu8lt·ial Commi88ion of Ohio, Columbu8, Ohio. 
GENTLE:\IEN:-

"RE:-Bonds of the village of Linden Heights, Franklin county, Ohio, 
in the amount of 810,000.00, being twenty bonds of $500.00 each, issued for 
the pmpose of paying the village's portion of the cost of improving certain 
streets." 

I have examined the tran·script of the proceedings of the council and other officers 
of the village of Linden Heights, relative to the issuance of the above bonds, also the 
bond and coupon form attached, and I find that the same are regular and in confor
mity with the provisions of the General Code. 

I am of the opinion that Raid bonds, drawn in accordance with the form submitted 
and executed by the proper officers, will, upon delivery, constitute valid and binding 
obligations of the village of Linden Heights. 

Respectfully, 
EDWARD c. T-cRNER, 

Attorney-Grncral. 
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1471. 

CO"CXTY C0:.\1:.\IISSIOXERS-EXPEXSES IXCVRRED IX ARREST AXD 
RETCRX OF PERSOX CHARGED WITH FELOXY WHO HAS FLED 
FROl\1 STATE-STATE LIABLE FOR EXPEXSES ONLY \VHEX REQD
SITIOX HAS BEEX PROPERLY :\fADE FOR SrCH PRTSOXER. 

The amount allowed by the county commissioners for expens~s incurred 1:n the arrest 
and return of a person charged with felony who has fled from the state, can only be included 
in the co~t bill and paid by the state u>hen such arrest and return is made on the rt>quisition 
-of the gocernor or on the request of the gorernor to the pre.•idenl of the United States. Sec
tions 2491, 13722 and 13726, G. C., construed. 

CoLUMBUs, OHIO, April 13, 1916. 

HoN. C. H. CL'RTiss, Prosec1tting Attorney, Ravenna, Ohio. 

DEAR Sm:-Your letter of April 6, 1916, requesting my opinion, received and 
is as follows: 

"Last term in our court of common pleas Colonel S1nith of this county 
was indicted for burglary and larceny. He was afterwards located by the 
writer in the army at Toronto, Canada. Arrangement was made through 
tb.e army officials and constable at that·place that he should be returned to 
this country by the warrant which was in the hands of our sheriff. Accord
ingly the deputy sheriff of this county went to Toronto and carried out the 
arrangement returning with the prisoner without extradition papers. :\Ir. 
Smith entered a plea of guilty and is now confined in the penitentiary at 
Columbus. 

"As usual in these cases the clerk certified the entire cost for payment 
by the state. However, Mr. Donahey, auditor of state, has refused to pay 
the mileage of the sheriff to and from Toronto, for the reason as he states 
in a letter to our sheriff under date of March 16th, 'Owing to the fact that 
this prisoner was arrested outside of the state without first obtaining the 
requisition papers as required in such cases.' " 

Section 13722, G. C., provides as follows: 

"Upon sentence of a person for a felony, the officers, claiming costs 
made in the prosecution, shall deliver to the clerk itemized bills thereof, 
who shall make and certify, under his hand and the seal of the court, a com
plete bill of the costs made in such prosecution, including the sum paid by 
the county commissioners for the arrest and return of the convict on the 
requisition of the governor, or on the request of the governor to the president 
of the United States. Such bill of costs shall be presented by such clerk 
to the prosecuting attorney, who shall examine each item therein charged, 
and certify to it if correct and legal.'' 

Section 13723, G. C., provides for execution against the property of the defendant 
for the costs of prosecution and section 13724, G. C., provides that if the defendant 
is sentenced to imprisonment in the penitentiary or to death and no property has been 

·Jevied upon the sheriff shall deliver "such certified cost bill" v.ith the convict to the 
warden of the penitentiary. These sections undoubtedly refer back to the cost bill 
made up and provided in section 13722, G. C., supra. 
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Seetion 13726, G. C., provides afl follows: 

"When the clerk certifies on the cost bill that execution was issued ac
rordin!!: to the provisions of this chapter, and returned by the sheriff 'no 
goods, rhattels, lands or tenements, found whereon to levy,' the warden of 
the penitentiary shall allow so much of the cost bill and charges for transpor
tation as is correct, and certify such allowance, whil·h E>hall be paid by the state." 
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The cost bill here referred to is likewise undoubtedly the cost bill made up under 
the provisions of section 13722, G. C., and it is to that section that we must look to 
determine what co~ts are to be paid from the state treasury. An examination of said 
section 13722, G. C., shows that it is only "the sum paid by the county commissioners 
for the :>rrest and return of the convict on the requisition of the governor or on the 
request of the governor to the pre,ident of the rnited States,"whil'h may be included 
in the coBt bill, and it necessarily follows that the cost of the arrest and return of the 
convict from another statE' or county without such rPquisition or request cannot be 
included in thP cost bill which is prP~ented to the warden of thE' penitentiary and al
lowed by him for payment out of the state treasury. 

That this is the proper interpretation of said section 13722, G. C., is shown by an 
examination of the history of this legislation. This particular provision ori~nated 
in an art of the general assembly passed April 26, 1871 (68 0. L., 75), which provides 
as follows: 

"An act to authorize county commissioners to pay expenses to persons 
authorized to pursue after fugitives from justice charged with crime, upon 
the requisition of the governor. 

"Section 1. Be it enacted by the general assembly of Ohio, that the county 
commissioners of any county in this state are hereby authorized, when any 
person or persons charged with a felony, and shall have fled to any other 
state, and the governor shall have issued his requisition for such person or 
perwnb EO char!',ed with such offenEe, to pay to the officer or other person 
designated in smh requi~ition by the gu\ernur tu execule lht:: :sa111e, alluece,;
sary expenses in the pursuit and returning of said person or pPrRons so charged 
with crime as aforesaid, out of the county treasury, as to them may seem 
just. 

"Section 2. That in case of the arrest, return and conviction of such 
fugitive or fugitives, the expen~es incurred in the pursuit and return of such 
fugitive or fugitives, shall be charged by the clerk of the court in the cost bill, 
and paid out of the ~;tate treasury as in other criminal cases.'' 

Section 1 of this act became section 920 of the Revised Statutes of 1880 and ap
pears therein substantially the same form. 

Section 2 of said act became a part of section 7332 of the Revised Statutes of 
1880, making said section read as follows: 

"Upon the sentence of any person for felony, the officers claiming costs 
made in the prosecution shall deliver to the clerk itemized bills thereof, who 
shall make and certify, under his hand and the selll of the court, a complete 
bill of the costs made in the prosecution, including any sum paid by the 
county commL"Bioners for the arrest and return of the convict on the requisi
tion of the governor, which, if correct, the judge of the court shall allow and 
certify." 

By an act passed April 17, 1882 (79 0. L., 100), the gener11l assembly amended 
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said two sections by an act entitled "an act to amend sections 920 and 7332 of the 
Revised Statutes of Ohio," and by this act said sections assumed substantially the 
form in which they now appear as sections 2491 and 13722, G. C. 

So that it is clear that the "sum paid by the county commissioners for the arrest 
and return of the convict on the requisition of the governor, or un the request of the 
governor to the president of the l:niterl States," as set out in section 13722, G. C., is 
the allowance provided for in section 2491, G. C., which section provides as follows: 

"When any person charged with a felony has fled to any other state, 
territory or country, and the governor has issued a requisition for sueh person, 
or has requested the president of the United StateH to is»ue extradition papers, 
the commissioners may pay from the county treasury to the agent desig
nated in such requisition or request to execute them, all neeessary expenses of 
pursuing and returning such person so charged m· so much thereof as to them 
seems just." 

I am therefore of the opinion that there is no authority to include in the cost bill 
prepared under section 13722, G. C., and presented to the warden with the prisoner 
and allowed by him under section 13726, G. C., any sum paid by the county com
missioners for the arrest and return of a person charged with felony where said arrest 
and return is not made "on the requisition of the governor or on the requeRt of the 
governor to the president of the United States." 

Respectfully, 
EDWARD C. TURNER. 

Attorney-General. 

1472. 

HEALTH OFFICER IN VILLAGES-HOLDS OFFICE UNTIL SUCCESSOR 
IS APPOINTED AND QUALIFIED. 

A health officer appointed by council under section 4404, G. C., holds his office until 
his successor is appointed and qualified, in the absence of affirmative action by council. 

CoLUMBus, OHio, April13, 1916. 
State Board of Health, Columbus, Ohio. 

GENTLE~fEN:-Your letter of February 24, 1916, asking my opinion, received 
and is as follows: 

·'We have in times past, many inquiries in regard to whether or not a 
health officer, appointed to serve in place of a board of health in a village, 
shall serve until his successor has been legally appointed and qualified. Our 
opinion has been that the office of health officer is of such nature that it is 
continuing in character, and that the law does not contemplate that the 
office shall become vacant in the event that an appointment or reappoint
ment is not made on or before the expiration of the term of office of the orig
inal appointee. I shall be glad to have an opinion from you that will answer 
this question for us." 

The appointment of health officers in villages is provided for by secti n 4404 
G. C., as follows: 
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''The council of each municipality shall establish a board of health, com
posed of five members, to be appoint~d by thP. mayor and cqnfirmed by coun
cil, who shall serve without compensation, and a majority of whom shall be 
a quorum. The mayor shall be president by virtue of his office. But in 
villages, the council, if it deems advisable, may appoint a health officer, to be 
approved by the state board of health, who shall act instead of a board of 
health, and fix his salary and term of office. Such appointee shall have the 
powers and perform the duties granted to or imposed upon boards of health, 
except that rules, regulations or orders of a general character, and required to 
be published, made by such health officer, shall be approved by the state 
board of health." 
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The duty imposed upon council to provide for a board of health or a health officer 
was held to be mandatory in the case of State ex rei. ).liller v. Council of ).lassillon, 
2 0. C. C. (X. S.), 167. That the legislature intended that there should be a board of 
health or a health officer in every municipality in the state is indicated not only by 
the wording of section 4404, G. C., supra, that "the council of each municipali y 
shall establish" the same, but by the further provisions of section 4405, G. C., which 
provides as follows: 

"If a municipality fails or refuses to establish a board of health or appoint 
a health officer, the state board of health may appoint a health officer there
for and fix his salary and term of office. Such health officer shall have the same 
powers and duties as health officers appointed in villages in place of a board 
of health, and his salary as fixed by the state board of health, and all neces
sary expenses incurred by him in performing the duties of a board of health 
shall be paid by and be a valid claim against such municipality." 

That a health officer appointed under the provisions of section 4404, G. C., supra 
is an officer, is established by many authorities. Mechem, in his work on Public 
Offices and Officers, section 1, defines a public office as: 

"The right, authority and duty, created and conferred by law, by which 
for a given period, either fixed by law or endured at the pleasure of the cre
ating power, an individual is invested with some portion of the sovereign 
functions of the government, to be exercised by him for the benefit of the 
public." 

The above definition has been quoted with approval by the courts of Ohio in a 
number of cases. In the case of State ex rei. v. Wilson, 29 0. S., 347, in holding that 
the position of medical superintendent of a hospital for the insane Waf' an office within 
the meaning of section 4 of article XV of the constitution, the court, after observing 
th:..t it is impossible to 11;ive a definition of an office that will be applicable to all offices, 
indicated that a public officer is one who has a duty concerning the public, and that 
he is not the less a public officer because his authority is confined within limits. 

Sec also State ex rei. v. Anderson, 45 0. S., 196. 
In the case of State ex rei. v. Brennan, 49 0. S., 33, the court made the following 

observation: 

''It is not important to define with exactness all the characteristics of 
a public offi!'e, but it is ~afely within bounds to say that where by virtue of law 
a person is clothed, not as an incidental or tran~ient authority but for such 
time as denotes duration and continuance with independent power to con
trol the property of the public, or with public functions to be exercised in 
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the supposed interest of the people, the service to be compensated by a stated 
yearly salary and the occupant having a designation or title, the position 
so created is a public office." 

See also, 

State ex rei. v. JenninJ!;s, 57 0. S., 415; 
State ex rei. v. Hunt, 84 0: S., 143, 23 Am. & Eng. Encyc. of Law, 2nd 

Edition, 322. 

Section 4413, G. C., provides: 

"The board of health of a municipality may make such orders and reg
ulations as it deems necessary for its own government, for the public health, 
the prevention or restriction of disease, and the prevention, abatement or 
suppression of nuisances. Orders and regulations not for the government 
of the board, but intended for the general. public, shall be adopted, adver
tised, recorded and certified as are ordinances of municipalities, and the 
record thereof shall be given, in all courts of the state, the same force and 
effect as is given such ordinances," 

all of which powers are confeued upon health ofii~ers appointed thereunder by sec
tion 4404, G. C., supra. 

Council having acted under f.ection 4404, G. C., and determined to have a health 
officer rather than a board of health, the office of health officer is a continuing office 
and could only be discontinued by some action of council either by the appointment 
of a board of health or an affirmative declaration of their intention to di~continue 
the office, and a person appointed to said office is within the terms of section 8 G. C., 
which provides as follows: 

"A person holding an office of public trust ~hall continue therein until 
his successor is elected or appointed and qualified, unless otherwise provided 
in the constitution or laws." 

I am therefore of the opinion that the office of health officer, having once been 
created by council, under authority of sedion 4404, G. C., and filled by appointment, 
does not become vacant in the event that an appointment or reappointment is not 
made on or before the expiration of the term of office of the original appointee, but 
that such an- appointee holds his office until his sucre~sor is appointed and qualified 
or until some affirmative action is taken by council as above outlined. 

Respectfully, 
F.nwARD C. TrRNER, 

Attorney-General. 
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1473. 

BOARD OF EDl'C.-\TIOX-THE WORD "TAX.-\TIOX" AS "USED IN SEC
TIOX 4759, G. C., DOES :i\OT IXCLUDE THE TER:'II "ASSESS:\fEXT"
STREET L\IPROVED OX WHICH SCHOOL PROPERTY ABUTS-XOT 
ASSESSABLE-BOARD WITHOUT Al.JTHORITY TO PAY FOR SUCH 
DIPROVE:\fEXT O"UT OF ITS COXTIXGEXT Fl.JXD OR LEVY TAX 
FOR SCCH PL"RPOSE. 

The ter1n "taxation" as used in the first part of section 4759, G. C., does not include 
the term "assessment," the latter term being confined to local impositions upon properly 
for the payment of the cost of public imprm•emenls in its immediate vicinity, and levied 
with reference to special benefits In the property assessed. Lima z•. Cemetery Association, 
42 0. s., 128. 

No part of the cost of the improvement of a street on which school properly, used ex
clusively for public school purposes, abuts can be assessed a.gainst such property, and the 
board nf education of the school district in which .~u.ch property i.s located is neither re
quired nor authorized to pay any part nf the cost of said improvement out of its contingent 
fund, or to levy a lax for said purpose. 

CoL'C"MBl:'s, OHio, April 13, HH6. 

RoN. CHARLEs T. STAHL, Prosecuting Attorney, Wauseon, Ohio. 

DEAR SIR:-Permit me to acknowledge receipt of your letter in which you state 
that property in the village of Wauseon, owned by the board of education of the village 
school district, .and used exclusively for public schob'l purposes, has been assessed 
for the improvement of a street on which said property abuts. The question having 
been raised as to the authority of the village to assess said property the same as other 
property abutting on said street, for its proportionate part of the cost of said improve
ment, 'you ask to 1"!e advised as to whether the word "taxation," as used in section 
4759, G. C., includes the word "assessment." Section 4759, G. C., provides as follows: 

"Real or personal properly vested in any board of education shall be 
exempt from taxation and fr~m sale on execution or other writ or order in 
the nature of an execution." 

Section 2 of article XII of the constitution provides: 

"Laws shall be passed taxing by uniform rule all moneys, credits, in
vestmentll in bonds, stocks, joint stock companies or othernise, and also 
all real and personal property according to its true value in money, * * * 
But burying grounds, public school house~, houses used exclusively for public 
worship, inlltitutions used exclusively for charitable purposes, public pro
erty used exclusively for any public purpose, * * *, may, by general 
laws, be exempted from taxation * .. * " 

The legislature in the exercise of the authority conferred upon it by the foregoing· 
provision of the constitution enacted the above provision of section 4759, G. C., exempt
ing school property from taxation. In pursuance of this same authority the provisions 
of &actions 5347 to 5365-1, both inclusive, of the General Code, were enacted. 

By provision of section 5349, G. C., public school houses and the grounds attached 
to such buildings necessary for the proper occupancy, use and enjoyment thereof 
and not leased or othernise used with a view to profit, are exempted from taxation. 
By provision of section 5_350, G. C., lands used exclusively as graveyard~, or grounds 
for hurying the dead. except such as are held by a person, company or corporation 
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with a view to profit, or for the purpose of speculating in the sale thereof, are exempt 
from taxation. 

In "the case of Lima v. Cemetery Association, 42 0. S., 128, which was an action 
to enforce an assessment against certain property owned by said cemetery association, 
and used exclu~ively as a graveyard and ground for burying the dead, said assessment 
being for a proportionate part of improving an alley on which said real estate abuts, 
the statement of facts showed that said I,ima cemetery association was a corporation 
not for profit. Under the provision of section 5350, G. C., the above described property 
was clearly exempt from taxation, yet the court held that said property was not exempt 
from the special assessment above referred to, the first and third bmnches of the syllabus 
reading as follows: 

"1. In a general sense, a tax is an assessment, and an assessment is a 
tax; but there is a well recognized di~tinction between them, as assessment 
being confined to local impositions upon property for the payment of the 
cost of public improvementR in its immediate vicinity, and levied with reference 
to special benefits to the property assessed. 

"3. An incorporated cemetery association is not relieved from an 
assessment for a street improvement by a statutory provision exempting its 
lands from taxation, such exemption being regarded as confined to taxes as dis
tinguished from local asses:;mPnls." 

Other cases might be cited in which the courts have made thiR same di~tinction 
between the term ''taxation" as used in the above provisions of the constitution and 
statutes, and the term "assessment" as applied to a local imposition upon property 
for the payment of the cost of a public improvement in the i~mediate viduity of 
said property, and levied with reference to the opecial benefits to said property. 

I am of the opinion, therefore, in answer to your question, that the term "taxa
tion" as used in the above provision of e:ection 4759, G. C., docs not include the term 
"assessment" as ahove defined and as applied in the case of the improvement referred 
to il{ your inquiry. 

In view of this conclusion the question still remains a~ to whether the aforesaid 
property, owned by the board of education of Wauseon village school district, and used 
exclusively for public school purposes, may be subject to an assessment for the afore
said improvement, or whether the board of education of said village school district 
can be required to pay any part of the cost of said improvement out of its contingent 
fund, or to levy a tax for said purpose. 

You will observe that unr!er pro~'i~ion of said ~ection 4759, G. C., real or personal 
property ve~ted in any board of education i~ exempt from sale on execution or other 
writ or order in the nature of an execution. In this connection I again call your atten
tion to the case of Lima v. Cemetery A~sociation, supra. Under provision of section 
3571, R. S., as in force at the time said case was before the court, a rornpany or associa
tion, incorporated for cemetery purposes, had the right to purchase, appropriate or 
take by gift, or devise and hold not exceeding one hundred acres of land, which, by the 
further provision of s:>id statute, was exempted ''from execution, from taxation, and 
from being appropriated to any other pubic purpose if used exclusively for burial 
purposes, and in no wise with a view to profit." The court, recognizing: said pro
vision of said statute, held in the fourth branch of the syllabus that: 

"While the lands of an incorporated cemetery associatiiJn, so far as 
exempted, cannot be sold to pay an assessment for the improvement of a 
street, the municipal corporation may enforce the assessment by such remedies 
as th~ statute and courts of equity afford." 
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In the case of City of Toledo v. Board of Education, 48 0. S., 83, the court evi
dently had in mind its interpretation of the above provision of section 3571, R. S., in 
the ease of Lima v. Cemetery Association, supra, and, in holding that school property 
is not liable to assessment for a street improvement, it is manifest that the court based 
its decision on the above provisim; of section 4759, G. C., that "real or personal prop
erty vested in any board of education shall be exempt * * * from sale on execu
tion or other writ or order in the nature of an execution," applying said provision of 
said statute the same as it applied the similar provision of section 3571, R. S. 

It was further held by the eourt, however, that a judgment could not be rendered 
against the board of education for the payment of said assessment out of its contingent 
fund to be raised under provision of section 3598 of the Revised fltatutes as then in 
force, and that the amount of said assessment should be paid out of the ~J:eneral fund 
of the city. 

The authority of the council of a municipal corporation to levy a tax for this 
purpose is found in section 3837, G. C., which provides: 

"When the whole or any portion of an improvement authorized by this 
title passes by or through a public wharf, market space, park, cemetery, 
structure for the fire department, water works, school building, * * * the 
council may authorize the proper proportion of the estimated costs and 
expenses of the improvement to be certified by the auditor or clerk of the 
corporation to the county auditor, and entered upon the tax list of all tax
able real and personal property in the corporation, and they shall be col
lected as other taxes." 

In the ease of Board of Education v. Bowland, 15 0. D., 334, decirled January 4, 
1905, the court held that school property was not subject to assessment for street 
assessments prior to the passage of what was then known as the new school code 
being the act of the general assembly as found in 97 0. L., 334. The court did not 
pass on the C]Uestion as to whether the division of the contingent fund into separate 
funds by said act of the general assembly will renner valirl such assessments levied 
since the passage of sa.id aet. 

In the ease of Board v. Volk, 72 0. S., 46(), deeide<l by the supreme court :\fay 
23, 1905, the court in eornrnenting on the authority of a board of education to levy 
taxes, in its opinion at page 479 quoted the above provision of section 4759, G. C. 
(3973 R. H.), and said: 

''Legislative control and limitation is further shown in section 39i)S, 
Revised Htatutes, whieh provides that 'each board of etlucation shall an
nually, at a re!!;ular or special meeting to be held between the third :\londay 
in April and the first day of June, determine by estimate, as nearly as prae
tieable, the entire amount of money necessary to be levied as a contingent 
fund for the continuanee of the school or schools of the di.'ltrict, after the 
state funds are exhausted, to purchase sites for school houses, to erect, pur
ehase, lease, repair and furnish school houses, and build additions thereto, 
and for other school e.rpcnses.' " 

Section 3[)5R, R. H., was amended in 98 0. L., 9, and as now found in section 
758G G. C., provitlcs as fo\lo"s. 

''Ea<'h board of etlucation, annually, at a regular or spe<·ial meeting 
held between the third :\loU<lay in April and the first :\Ionday in June, shall 
fix the rate of taxation necPssary to be levied for all school purposes, after 
the state funds are exhausted." 
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I do not think that the levy of a tax by the board of education of the village dis
trict referred to in your inquiry for the payment of a proportionate part of the cost 
of the improvement in question can be said to he a levy "for school purposes'' within 
the meaning of the above provision of section i5!<6, G. C., and I find no provision 
in the statute charging said board of education with the duty of paying said part of 
the cost of said improvement out of its contingent fund or authorizing said board to 
make a tax levy for said purpose. 

In view of the foregoing provisions of the statutes and the authorities cited I am 
of the opinion that no part of the cost of the improvement in question can be assessed 
against the school property referred to in your inquiry and that the board of educa
tion of Wauseon ..,·iJiage school district is"neither required nor authorized to pay any 
part of the cost of said improvement out of its contingent fund or to levy a tax for 
said purpose. 

1474. 

Respectfully, 
EDWARD c. Tl""R:SER, 

Attorney-General. 

BAKKS AKD BAKKIXG-DEPOSITS IX FOR:\1 OF CHECKS-WHEX :\lADE 
BY CO"CNTY TREASL'RER IX COUNTY DEPOSITORY -HOW IXTER
EST IS TO BE COMPUTED-"DAILY BALAKCES." 

lVhen deposits in the form of checks are made by the county treasurer in a depository 
duly designated by the county commissioners under authority of section 2715 et seq., G. C., 
and in compliance with the requirements of said sections, and the account of said county 
treasurer is credited by said depository with such deposits, the same go to make up daily 
balances on the respective days on which said deposits are made and the average of such 
daily balances, as shown by the statement which the depository bank is required to furnish 
the county treasurer on the first day of each month, by provi.~ion of section 2787, G. C., 
determines the basis for the computaticn of inffnst prcvided fer in soid section. 

CoLrMBl's, OHio, April 13, 1916. 

HoN. WILLIAM H. VonREY, Prosecuting Attormy, Lisbon, Oltio. 

DEAR Sm:-I have your letter of :\!arch 24th which is as follows: 

"The county treasurer of this county has requested an opinion with 
reference to the construction of section 2737, General Code, providing for the 
computation of depository interest and we therefore request an opinion from 
your department. 

"The treasurer has had some dispute with the county depository in 
regard to the manner of computing interest on the county deposits. We 
maintain that this should be figured on the daily average balar.le as shown 
by the statement which the bank furnishes the treasurer on the first day of 
each month. 

"The depository ir.s,ists that the county should he credited with interest 
on checks only after the rheck!5 deposited have been collected. The deposi
tory allows no interest on checks deposited until two days after said checks 
are deposited with the bank, they making this arbitrary rule which if they saw 
fit could be extended to five or even t"en days. If their point is well taken 
the COJmty treasurer would have no accurate check upon depository interest. 
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"The difference in the manner of figuring between the county treasurer 
and the depository causes a discrepancy in the depository interest account 
of about $25.00 per month. 
~ : l"The writer believes that this question is of sufficient general interest 

J"" to have your opinion in the matter." 
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;- I ~m in receipt of a letter under date of :.\larch 21st, from R. \V. Firestone, pres
ident of the Firestone bank, located at Lisbon, which has been designated by your 
county commissioners as the active depository for the funds of said county. :M:r. 
Firestone's letter is as follows: 

"Our bank is the depository of the active funds of Columbiana county, 
Ohio, and our relations with the county treasurer are very amicable. There 
is a difference of opinion however regarding the computation of interest upon 
these funds which has led us both to seek your official opinion, and I have 
been asked to put the matter before you. 

"The difference hinges upon the meaning of the words 'daily balanf'es' 
as contained in the statute. The treasurer maintains that the deposits made 
by him each day are a part of the balance of that day; the bank, on the other 
hand, claims that all items other than cash are received for collection and 
are not to be regarded as a part of the treasurer's balance until collection is 
made (two days later). It is an undeniable fact that it takes two days to 
collect a check drawn upon a bank in another town whether this ik done by 
direct mailing or through the clearing house functions of a city correspondent 
bank. Wherefore, it is the custom of all such banks to postpone credit for 
two days in figuring the interest upon the accounts of other banks. Some 
banks charge all customers a fee for collecting checks in compensation for the 
expense involved and the use of the money; and the practice is just. A more 
equitable plan, however, with no profit or loss to either, is to withhold the 
payment of interest until the checks are collected and can be made to earn 
interest. 

"The rule lhe treasurer would follow leads to collection oi double inter
est, as seen in the transfer of funds by check from a.n inactive to the active 
depository. The check can not be collected through the usual banking 
channels until the second day after it is deposited; wherefore for two days 
the proceeds would be earning interest in both depositories. This is mani
festly inequitable and shows the absurdity of the rule. 

The following is a summary of our bank's position: 
"(1) The phrase 'daily balances' in the statute (2737) signifies cash 

balances rather than items received by the bank for collection; 

"(2) The Firestone bank receives the county treasurer's checks on other 
banks for collection; 

"(3) These checks become a part of the treasurer's cash balance the 
second day after their deposit; 

"(4) To withhold interest upon checks until they are collected and can 
earn interest is equitable to both parties. 

"Will you kindly let us have your opinion in the above matter?" 

Section 2737, G. C., one of the statutes governing the deposit of county funds 
relates to interest on daily balances in depositories of said funds and the apportion
ment of such interest, and provides as follows: 

''All money deposited with any depository shall bear interest at the 
rate specified in the proposal on which the award thereof was made, com-
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puled on daily balances, and on the first day of e&ch calendar month or at 
any time such account is closed, such interest shall be placed to the credit of 
the county, and the depository shall notify the auditor and treasurer, ench 
separately, in writing, of the amount thereof before noon of the next busi
ness day. All such interest realized on the money belonging to the undi
vided tax funds shall be apportioned by the county auditor to the state, 
cities, city school district and county taxing or assessing districts in the pro
portion that the amounts collected for the respective politi;:al divisions or 
districts bear to the entire amount collected by the county treasurer for such 
undivided tax funds and deposited as herein provided, due allowance being 
made for sums transferred in advance of settlements. All interest appor
tioned as the county's share, together with all interest arising from the de
posit of funds belonging specifically to the county shall be credited to the 
general fund of the county by the county treasurer. The county auditor 
shall inform the treasurer in writing of the amount apportioned by him to 
each fund, district or account." 

Under the above provision of the statute it will be observed that all money de
posited with any depository, active or inactive, shall bear interest at the rate spec
ified in the proposal on which the award was made, and that such interest must be 
computed on daily balances. 

It seems clear to my mind that when the county treasurer, acting in pursuance 
of the authority conferred upon him by statute, and in conformity with the terms 
of the contract between the county commissioners and the duly designated deposi
tory of county furds, makes a deposit with such depository, either of cash or of checks, 
payable to his order as treasurer of such county, and said depository bank credits 
his account with the amount of such deposit, the same goes to make up the balance 
for the day on which said deposit is made, and the average of such daily balances for 
the month is the basis for the computation of interest. 

I appreciate the force of Mr. Firestone's argument in so far as.the collection of 
money on checks deposited by the county treasurer is affected by the operation of 
the foregoing provisions of section 2737, G. C., but I am unable to agree wuh him 
to the extent of holding that the phrase "daily balances," as used in said statute, 
means cash balances rather than credits in the form of checks which the bank under
takes to collect. 

It must be corceded, however, that a lawfully designated depository of county 
funds is not char!!;ed by any provision of the statute with the duty of making such 
collections, and could net be rrquired to accept checks from the county treasurer 
and credit his accoLnt "\\ith a s1 m equal to their aggregate amount in the absence 
of a provision to that effect in the contn:.ct between the county commissioners and the 
depository. In other words, in the al::ser:ce of such a provision in the contract, the 
depository might insist on the county trea~urer making cash deposits rather than de
posits in the for;m of checks, and this would place the burden of collecting the same 
on the county treasurer, and would deprive the county of the interest on the sum rep
resented by said checks during the time the same a1e being collected. 

It has been the practice, however, in so far as county depositories are concerned, 
for the depository bank to make such collections and credit the county treasurer with 
the amount represented by checks deposited, on the day on which such deposits are 
made. It seems to me, in view of this praetice, that the bank in question should have 
taken this situation into consideration at the time of bidding for the county funds 
and should have governed its bid accordingly. In this way any embarrassment on 
account of loss to the bank in the respect above mentioned would be avoided. 

The plan suggested by :\Ir. Firestone, i. e., to withhold crediting the county treas-
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urer with a deposit of checks until the same are collected, is unauthorized, and the 
danger of the abuse of such an arrangement can readily be seen. 

I am of the opinion, therefore, in answer to your question, that when deposits 
in the form of checks are made by the county treasurer with a depository duly desig
nated by the county commissioners, under authority of section 2715, et seq., of the 
General Code, and in compliance with the requirements of said sections, and the at'
count of said county treasurer is credited by said depository with such deposits, the 
same go to make up daily balances on the respedive days on which said deposits are 
made, and the average of such daily balances, as :,;hown by the statement whil'h the 
depository bank is required to furnish the county treasurer on the first day of each 
month, by the above provision of section 2737, G. C., determines the basis for the 
computation of intere~t. 

1475. 

Respectfully, 
EDWARD c. T{;RXER, 

Attorney-Genernl. 

DAYTON STATE HOSPITAL-APPROVAL OF CERTAIN QUIT CLAil\I DEEDS 
AUTHORIZED BY SEXATE BILL Xo. 292, 106 0. L., 427. 

Approval of quit claim deeds from Lizzie M. Davis et al., to State, and from State 
to Lizzie M. Davis et al., under Senate Bill No. 292, 106 0. L., 427. 

CoL{;:\IBCs, Omo, April 13, 1916. 

Ho;~~. FRANK B. \VILLrs, Governor of Ohio, Columbus, Ohio. 

DEAR SIR:-You have submitted to me two deeds, one a quit claim deed from 
Lizzie M. Davis (unmarried), Jennie F. Davis (unmarried), Annie D. Davis (unmarried), 
William B. Davis and Ida E. Davis, his wife, George A. Davis and Hattie :\I. Davis, 
his wife, and Robert II. Davis and :\Iary Kay Davis, his wife, to th~state of Ohio 
for the premises therein described, duly executlld; and the oth,cr a q~1it claim deed from 
the state of Ohio to Lizzie :\I. Davis, Jennie F. Davis, Annie D. Davis, William B. 
Davis, George A. Davis and Robert H. Davis, for the premises therein dest'ribed, 
which deed has not been executed, and you request me to inform YflU whefher or not 
such last named deed should be executed by you in its present form. 

The act under whieh the state of Ohio is to receive the quit claim deed from the 
aforesaid persons, and in retmn. is to give a quit claim deed to such personH, is found 
in 106 0. L., 427. in said act the governor is authorized and direeted to execute and 
deliver to :;aid person~, being the devisees of John H. Wead, deceased, and their assigns, 
a proper deed in the name of the state for the release of all right, title and interest 
of the state in and to certain lands therein described, being lands formerly owned by 
the said John H. Wead, but before the delivery of such deed the said named persons 
shall deliver to the state of Ohio a good and suffieient quit claim deed conveying to 
the state all their ri11;ht, title and intereHt in and to certain property owned by the 
state and speeifically described in the act. 

I have examined the deed from Lizzie :\f. Davis, et al., to the state of Ohio, and 
find the same to be in proper form, and likewise the deed from the :;tate of Ohio to said 
Lizzie :\f. Davis, et a!., and find said latter deed to be in proper form. 

It is proper, therefore, for you to aeeept the first deed and to execute the second 
deed, and deliver the same to the said Lizzie :\f. Davis, et al. 

Heetion S523 of the General Code provides as follows: 
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"All conveyances of real estate, or any interest therein, sold on behalf of 
the state in pursuance of law, shall be drafted by the auditor of state, executed 
in the name of the state, signed by the governor, countersigned by the secre
tary of state, and sealed with the great seal of the state. The auditor thereupon 
must record such conveyances in books to be kept by him for that purpose, 
deliver them to the persons entitled thereto, and keep a record of such delivery, 
shov.ing to whom delivered, and the date thereof." 

The quit claim deed from the state of Ohio to Lizzie ::\1. Da,is, eta!., relinquishes 
certain interests which the state of Ohio has in property of the said Lizzie ::\1. Davis, 
et al., and I, therefore, suggest that, in pursuance of the provisions of section 8523 
supra, after the deed has been executed by you and the secretary of state, it should be 
delivered, together with the deed to the state of Ohio, to the auditor of state, in order 
that he may perform the duties required of him under said section before delivery 
of the deed to the persons entitled thereto. 

I am returning herewith the deeds submitted. 

1476. 

Respectfully, 
EDwARD C. TURNER, 

Attorney-General. 

APPROVAL, TRAXSCRIPT OF PROCEEDINGS FOR BOND ISSl~, CITY 
OF PORTSMOUTH, OHIO. 

CoLUMBUs, OHio, April 15, 19i6. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of the city of Portsmouth, Ohio, in the sum of $40,000.00, 
being eighty bonds of $500.00 each, issued to secure funds for the purpose 
of constructing and extending the waterworks system of said city." 

I have examined the transcript of proceedings of the council and other officers 
of the city of Portsmouth, Ohio, relative to the above bonds, also the bond and coupon 
form attached, and I find the same regular and in ·conformity with the provisions of 
the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted, and executed by the proper officers, Will, upon delivery, constitute valid and 
binding obligations of the city of Portsmouth. 

Respectfully, 
EDWARD c. Tt:RNER, 

AtlQrne1j-General. 
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1477. 

COlJXTY C0:\1:\IISSIOXERS-DlJTY TO PROVIDE TE:\IPORARY OFFICES 
FOR COUNTY OFFICIALS DURING ERECTIOX OF NEW COURT HOUSE 
-LIABILITY IX CASE RECORDS ARE STOLEN OR DESTROYED. 

When temporary offices must be used by county officials during the erection of a new 
court house it is the duty of the cmmty commis.<rioners to provide the same and ta furnish 
them with reasonable equipment for the protection of records to be .kept therein during said 
occupancy. A probate judge under such circumstances may not control the action of 
said commissioners in :;electing an office but must occupy the one prwided by them. If 
during his occupancy of said office his records are stolen or destroyed by fire by reason of 
the inadequate equipment of said office for the protection of said records, no liabilty thereby 
attaches to said judge if he used reasonable care to safely keep such records with the means 
and equipment furnished him. 

CoLuMncs, Omo, April 17, 1916. 

HoN. ARTHI:'R D. DAvis, Probate Judge, Eaton, Ohio. 

· DEAR Sm:-I have your letter of April 4, 1916, in which you state that the com
missioners of your county are about to erect a new court house upon the site of the 
present one and that in consequence thereof it will be necessary for all of the officers 
to move out of the old court house into new quarters. You further state that the 
commissioners have rented for the purpose of temporary offices a certain building 
which has no fire protection whatever. You complain that in your case the office 
to be furnished is without a fire-proof vault or safe and without any fire protection 
of any kind. After calling attention to the necessity of this protection you further 
state that there is a certain building, once used for a bank, in which there is a steel 
vault and which building you claim is almost fire pl:oof, and for that reason and the 
further reason that said building will furnish offices on the ground floor which would 
be easily accessible to old people, you desire to move there. Yon then submit the 
following inquiries: 

"1. Can the commtsswners compel me to move the people'::; records 
into an old fire trap without any protection in the way of a safe or vault? 

"2. Can I compel them to let me move into this other building above 
mentioned? 

"3. Years ago the commissioners of this county saw fit to expend enough 
of the public money to builrl sttlel vaults for the protection of the records in 
the recorder's office and the probate court, and now, just because we are 
going to erect a new building, can the commissioners place these same records 
in jeopardy for two years, with no protection whatever, or can I demand 
that they furnish me with a vault as we now have and have had for years 
and years?" 

"There are no specific provisions of statutory law coveting such situations as now 
obtain in your county. It may be sa;id, hGwever, in a general way, that the duty rests 
upon your board of cour.ty commissior.ers to provide offices for the valious county 
officials duling the erection of your new court house and that such duty requires said 
commissioners to use ordinary care to prm·ide offices reasonably convenient and com
fortable and adequate for the transaction of public business and reasonably safe for 
the protection of public records and documents to be kept therein during such occu
pancy. The only statutory law reflecting upon the matter under consideration is 
found in section 2419, G. C., as amended 106 0. L., 423, as follows: 
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"A court house, jail, public comfort station, offices for county officers, 
and an infirmary, shall be provided by the commissioners when, in their 
judgment, they, or any of them, are needed. Such buildings and offices 
shall be of such style, dimensions, and expense, as the commissioners deter
mine. They shall provide all rooms, fire and burglar proof vaults and sa[es, 
and ·other means of security in the office of the county treasury,- necessary 
for the protection of public moneys and property therein." 

The foregoing section before the codification in 1910 was section 859, R. S., and 
then provided as follows: 

"Section 859. A court house, jail, offices for the county officers and an 
infirmary shall be provided by the commissioners when in their judgment 
the same or any of them are needed, and they shall be of such style, dimen
sions and expense as the commissioners determine; and they are required to 
proyide all such rooms and fire and burglar-proof vaults and safes and other 
means of security in the office of the county treasury as are necessary for the 
perfect protection of the public moneys and property therein." 

In the codification of this section the conjunctive "and" between the words 
"rooms" and "fire" was omitted. In the amendment of said statute aforesaid the 
abbreviated form was again adopted. When we consider this statute in its present 
form in connection with its original form and expression it does not in my opinion 
warrant such interpretation and construction as by its terms it should be held to make 
it the mandatory duty of county commissioners to furnish any office, other than the 
county treasurer's office, with fire and burglar proof vaults and safes. 

This conclusion is further strengthened by the amendment made to section 2436, 
G. C., as found in 101 0. L., 135, which amendment provides: 

"And hereafter the county commissioners in the construction of all 
court houses and offices for county officials shall provide fire-proof vaults 
therein in which shall be kept all the valuable records and documents be
longing to the county." 

If section 2419 aforesaid imposed the duty upon county commissiOners to so 
furnish their offices in the first instance, the enactment of the foregoing amendment 
was wholly unnecessary. This said amendment, however, applies to the construction 
of court houses and offices, and is to be considered under the facts here only as evi
dence of the intention and purpose of the legislature to have county records properly 
protected. 

I am therefore of the opinion that your county commissioners must use reason
able care in selecting offices and in furnishing them with reasonably safe equipment 
to protect all records kept therein during their occupancy by your various county 
officials. This must not be taken to mean that they must provide fire and burglar 
proof vaults and safes, neither does it mean that they are not to provide any fire pro
tection whatever. They must exercise their discretion in this respect in a n:asonably 
prudent manner and if fire and burglar proof vaults are available it would certainly 
be the part of wisdom to procure them. If, however, they are not available, then 
other fire proof devices should be provided and furnished by your commissioners, 
such as fire proof steel filing cases or cabinets. · 

With these general observations and in answer to your inquiries aforesaid I must 
advise that you cannot control the action of the commissioners in these matters and 
that you will be required to occupy the offices furnished by them and to use such means 
for the protection of your records as they see fit to procure and furnish for your offices. 
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In a subsequent communication just received you direct attention to the pro
visions of sections 1583 and 1584, G. C., and inquire if you may not be held liable 
upon your official bond if you move your records by order of the county commissioners 
into offices provided by them which are not sufficiently equipped against fire and 
said records should be stolen or destroyed. 

Said section 1583, to which you refer, provides as follows: 

"Section 1583. A probate court is established in each county, which 
shall &e held at the county seat. Such court shall be held in an office fur
nished by the county commissioners, in which the books, records and papers 
pertaining to the court shall be deposited and safely kept by the judge thereof. 
The commissioners shall provide suitable cases for the safe keeping and 
preservation of the books and papers of the court, and furnish such blank 
books, blanks and stationery as the probate judge requires in the discharge 
of official duties." 

and that part of section 1584 pertinent to your inquiry provides: 

"Each probate judge shall have the care and custody of the files, papers, 
books and records belonging to the probate office.'' 

I am of the opinion that the provisions aforesaid of said sections only undertake 
to fix the degree of care which a probate judge shall use in protecting records in his 
office, and they do not involve him in any responsibility whatever for any loss due 
to the defective equipment of said office for the protection of said records. He must 
use the means provided by the county commissioners for the safe keeping and pro
tection of his records. If by-reason orinadequate equipment and furnishings the records 
are stolen or destroyed, such result i~ by no fault of the probate judge, and he cannot 
be held liable. If, however, said records should be stolen or destroyed by reason of 
his negligence in not using re:o.sonable care with the means and equipment provided 
for their protection, in that event he would be responsihle. 

Permit me to suggest that a conference between you and your county commis
sioners might result in some arrangement satisfactory to you. 

22-Yol. 1-A. G. 

Respectfully, 
EDWARD C. TCRXER, 

Attorney-General. 
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1478. 

TAXES AXD TAXATIOX-ASSIGXEES, RECEIVERS. SHERIFFS AXD 
MASTER C0::\;1::\USSIOXERS REQL'IRED TO LIST FOR TAXATIOX 
MONEYS, CREDITS, IXVEST::\IEXTS IX SECURITIES OR OTHER 
PERSOXAL PROPERTY IX THEIR POSSESSIOX-PROPERTY SHALL 
BE ENTERED OX TAX LIST OX ACCO"C"XT OF PERSOX, FIR::\I OR 
COJ\IPAXY FOR WHOJ\I IT IS HELD. 

Under provision of section 5372-1, G. C., 106 0. L., 247, assignees, receivers, sheriffs 
and master commissioners are required to list for taxation all personal property, including 
moneys, credits, inve.~lments in bonds, stocks, joint stock companies, or otherwise, in their 
possession or control on the day preceding the second Monday of April in any year, on 
account of any person or persons, company, firm, partnership, association or corporation 
and such property shall be entered on the tax .lists and duplicate in the manner provided 
in said section. 

If on or after said listing day in any year any such properly becomes subject to the 
possession or control of an assignee, receiver, sheriff or master commissioner on account 
of any other person who was the owner thereof on said listing day, and such property has 
not been listed for taxation, then under provision of section 5372-2, G. C., 106 0. L., 248 
said property must be listed by such assignee, receiver, sheriff or master commissioner 
in the manner provided in said section 5372-1, G. C. 

CoLUMBUs, Omo, April 17, 1916. 

Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-In your letter of ::\larch 28th you request my opinion as follows: 

"In the case of l\fcXeill v. Hagerty, 51st 0. S., 255, the court held that 
assig~ees were not required to list for taxation the moneys and other property 
in their possession to be distributed to the creditors of the aRsig;nors. One 
of the reasons given by the court was that the statute did not require assignees 
to list the property for taxation. Since the enactment of section 6 of the Par
rett-Whittemore law, designated ?edion 5372-1, General Code, are assignees, 
receivers, sheriffs and maEter commissioners required to list the property 
in their hands as trustees for the benefit of creditors or litigants. 

"The case of French v. Bobe, 64th 0. S., 323, also has a bearing upon 
this question." 

Section 6 of the Parrett-Whittemore law (section 5372-1, G. C., 106 0. L., 247) 
provides: 

"Personal property, moneys, credits, investments in bonds, stocks, 
joint stock companies, or otherwise, in the posEession or control of a person as 
parent, guardian, trustee, executor, administrator, assignee, receiver, official 
custodian, factor, agent, attorney, or otherwise, on the day preceding the 
second J\Ior.day of April in any year, on account of any person or persons, 
company, firm, partnership, association or corporation, shall be listed by 
the person having the possession or control thereof, S.'1d.be entered upon the 
tax lists and duplicate in the name of such parent, guardian, trustee, executor, 
administrator, assignee, receit'er, official custodian, factor, agent, attorney 
or other person, adding to such name words briefly indicating the capacity 
in which such person has possession of or otherwise controls said property, 
and the name of the person, estate, firm, company, partnership, association 
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or corporation to whom it belongs; but the failure to indicate the capacity 
of the person in whose name ~ueh property is listed, or the name of the person, 
estate, firm, company, partnership, association or corporation to whom it 
belonj!;s, shall not affed the validity of any assessment thereof." 

Section 7 of said law (section 5372-2, G. C., 106 0. L., 248 provides: 

"If, on or after the day preceding the second Monday of April in any 
year, any personal property, moneys, credits, investments in bonds, stocks, 
joint stoek companies or otherwise, become subject to the possession or con
trol of a person as parent, guardian, trustee, executor, administrator, assignee, 
receiz·er, official custodian, factor, agent, attorney or otherwise, on account 
of any other person who was the owner thereof on said date, and such personal 
property has not been listed for taxation, such property shall be listed by 
such parent, guardian, trustee, executor, administrator, assignee, receiver, 
official custodian, factor, agent, attorney, or other representative as proVJ.aed 
in the next preceding section." 
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l:nder the plain terms of section 5372-1, G. C., as above quoted, all personal 
property, ineluding moneys, credits, investments in bonds, stocks, joint stock com
panies or otherwise, in the possession or control 'Of a person as assignee, receiver or 
official custodian on the day preceding the second :\Ionday of April in any year, on 
account of any person or persons, company, firm, partnership, association or corpora
tion, shall be listed by, and shall be entered upon the tax lists and duplicate in the 
name of such person as such assignee, receiver or official custodian, and under pro
vision of section 5372-2, G. C., if on or after the day above referred to any such property 
becomes subject to the possession and control of such person as assignee, receiver or 
official custodian on account of any other person who was the owner on said listing 
day, and such personal property has not been li8ted for taxation, the same shall be 
listed by such assignee, receiver or official custodian in the manner provided in said 
section 5372-1, G. C. 

It was clearly the intention of thP legislature in enacting the foregoing provisions 
Of the statut~ to provide for the return for taxation of all personal property held at 
any time in any )'ear in trust capacity or fiduciary relationship. 

It will be obtierved that said provisions of said statutes are geneml in their terms 
in so far as the partieular purpose for which the property therein referred to is held 
so that I do not think it can be said, that where property is held by an assignee, the 
same distinction may now be made as was made by the supreme court, between the 
case of :\IcXeill, astiignee, v. Hagerty, auditor, 51 0. S. 255, in which it was held that· 

"Personal property, whether in the form of moneys, bills receivable, 
bonds, c'ertificates of stock, or otherwise, held by an aosignee of an insolvent 
debtor, whose estate is being settled in the probate court, is not subject to 
taxation, and it is not the duty of such assignee to make return of the assets 
to make return of the assets of such estate to the county auditor for taxa
tion," 

and the case of French, treasurer, v. Bobe, assignee, 64 0. S., 323, in which it was held 
that: 

"Personal property in the possession of an assignee for the benefit of 
creditors of a manufacturing corporation, which is not being reduced to 
money for distribution among the creclitors of the corporation, but is being 
held and operated, under the orders of the insolvency court, :md at the joint 
request of the creditors of the a~signee, in the conduct of a going business, 
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such business being conducted as it had been theretofore by the corporation 
itself, is subject to taxation, and it is the duty of the as~ignee to list such 
property for taxation." 

One of the principal grounds upon which the court based its decision in the case 
of :\IcXeill, assignee, v. Hagerty, auditor, supra, was that at the time said decision 
was rendered, neither by the constitution nor by the statute, when consideration was 

• given to all-the sections as then in force and bearing on the subject, was it made the 
duty of an assignee of an insolvent debtor, whose estate was being settled in the 
probate court, to list the property so held by him, for taxation. The court, in its 
opinion said: 

"Xowhere is it in terms provided that the assignee shall list the property 
for taxation, nor is provision made for the paynient of any taxes save those 
existing against the assignor. This omission seems to us significant when 
contrasted ·with the duty enjoined by other sections of the statute upon other 
trustees. By section 2734, returns must be made of the property of every 
ward by his guardian, 'of every estate of a deceased person, by his executor 
or administrator; of corporations whose assets are in the hands of receivers, 
by such receivers.' It is made the duty of every executor or administrator 
'to apply the assets to the payment of debts in the follov.ing order: * * * 
Fourth, public rates and taxes, and sums due the state for duties on sales at 
auction.' For such payments of taxes the administrator or executor is al
lowed in the settlement of his accounts. The provision relating to the pay
ment of taxes by assignees is that 'all taxes of every description assessed 
against the assignor upon any personal property held by him before his assign
ment, shall be paid by the assignee,' etc., and if we apply the familiar rule 
expressio unius exclusio alterius, it would seem that those are the only taxes, 
payment of which may properly be included in his accounts. * * * 

"To hold that property in possession of an assignee, as in these cases, 
must be listed and taxes paid on it is, in effect, to hold that the creditors must 
be taxed tv.ice on the same value. While the legal title to the property is 
in the assignee, it is so only for the purpose of facilitating the settlement of 
the trust. Equitably, the property is vested in the creditor~. * * * It 
is not necessary to hold that the legi~lature might not include assignees in 
the class of trustees who are required to list property in their hands, even 
though duplicate taxation results; it is enough, for the disposition of the 
present cases, if the purpose to do so has not been expressed. 

"The assignee is, in every essential particular, an officer of the court. 
The fund is in his hands as such, and he is bound to do with it just what the 
court directs. The fund, therefore, is really in the custody of the court, and, 
as before stated, the beneficial interest is in the creditors." 

In the case of French, treasurer, v. Bobe, assig;nee, supra, the court, in its opinion, 
said: 

"From a consideration of section 2, of article XII, of the constitu
tion, respecting taxation, and of sections 2731, 2732 and 2734, Revised Stat
utes, relating to the same subjects, it is manifest that property thus in pos
session of the assignee is subject to taxation, and that it is his duty to list 
it for taxation, unless the same is exempt by direct provisions of law or by 
fair inference, from all the legislation bearing on the subject. It was the 
opinion of the insolvency court and of the circuit court, and is urged in ar
gument by counsel for defendant in error, that it should be held to be ex-
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empt, and that the case is ruled in favor of the assignee by the case of l\fc
Xeill, assignee, v. Hagerty, auditor, 51 0. S., 255. We are of opinion that 
the property is not exempt, and that the case at bar is FO clearly distinguish
able from the case cited, that its deri;;ion is not controlled by that case. 
That action was an application for an injunction to prevent the auditor from 
enforcing aJl:ainst the assignee a claim for taxes, based upon a return made 
by the assignee, under threat to take legal steps against him for failing to 
make return, and looking to an attempt at distraint in case the taxes were 
not paid. It appeared that the entire assets in the hands of the assignee 
were collectible notes for property sold by him, and cash on hand, amount
ing in all to $25,910.90; that the debts of the as~i~nor agzyegated $65,000.00; 
that there could be paid creditors a dividend of between thirty and thirty
five per cent .. only, and that the assets awaited an order of distribution to 
creditors. The assignee's claim was that the assets were in his hands as an 
officer of the probate court, subject to an order of distribution so soon as the 
same could be made, and that the beneficial interest in the property thus 
held was in the creditors, and that to the extent of the value of the claims 
of the creditors against the assignor such claims were, under the law, required 
to be returned for taxation by the creditors, and not by the assignee, and hem·e 
an injunction should be allowed against the auditor. This claim was sustained 
by the trial court and by this court. That the condition in the present case 
is an essentially different one, recurrence to the facts heretofore recit\ld will 
abundantly show. There the indebtedness largely exceeded the value of 
assets, and the assignee was proceeding strictly under section 6346, Revised 
Statutes, and followin!!', to reduce the assigned propf>rty to money and close 
out the state by a distribution of the proceeds among the creditors. He 
had sold all the property and held only its avails; he was neither holding the 
property of the as;;ignor, or any of it, nor operating the business. Here 
the appraised value of the property exceeds the indebtedness. The assignee 
is not selling, and has not attempted to sell, any of the assigned property, 
but is proceeding under section 6350h, to operate the plant. That section 
gives authority to the f'onrt, upon the ·written ap)Jlieation of three-iourths 
in number and amount of the creditors and upon being satisfied that it will be 
for the advantage of the creditors, to orcler the a.~signee to continue to carry 
on the Lusiness of the assignor, and, with the approval of all concerned, he 
has been, under th" court's order, thus conducting a beer manufacturing plant 
for six years and over. It has been a sort of partnership affair. The corpo
ration having ceased to do busincs:> because insolvent, and the property 
thus being held in trust for the benefit of creditors, they-the cestius que 
trustent-have, in effect, invested the property in a scheme to continue the 
business, and the assignee has advanced his own personal funds in the ven
ture. * * * 

"In substance, and in all essential particulars, the proposition of the 
assignee in this case is much like that of a receiver. He is clothed with the 
legal title to the property of which he has possession (which cannot be said 
as to a receiver), but in no other particular is there any real difference. He 
has held, and is holding, the property, not for the purpose of sale and dis
tribution, but for the purpose of operating the same for profit. Indeed the 
very order which directs him to operate in effect forbids him to sell. It may 
be conceded that in form, and from the strict legal standpoint, the estate is 
in the court of insolvency for settlement, but in reality it is not being !'ettled, 
but, on the other hand, the arranJl:ement amounts to an in'Cestment of the 
creditors' money in the management of a going concern." 

671 
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In contrast with the provisions of the statutes as in force at the time the fore
going decisions were rendered and governing the return of personal property for taxa
tion, which statutes by their terms did not require an assignee as such to return personal 
property in his possession or control on the day preceding the second :\Ionday of April 
in any year, for taxation, the above provision of section 5372-1, G. C., (106 0. L., 247), 
expressly requires the return for taxation of all personal property, referred to in said 
section, in the possession or control of a person as an assignee on the day preceding 
the second Monday of April in any year. 

A custodian is defined in 12 Cyc. 1024 as "an officer of the court." 
In view of the various capacities or relationships enumerated in the proVIsiOns 

of said sections 5372-1 and 5372-2 of the General Code as above set forth it is evident 
that the only trust capacity or fiduciary relationship to which the term "official custo
dian" can refer is that of clerk of the courts, sheriff or master commissioner. 

As stated in 37 Cyc., 797: 

"At common law property in the custody of the law or of a court or 
judicial officer is not subject to taxation. But in some states statutes have 
been passed authorizing the taxation of clerks of court, masters in chancery, 
municipal treasurers and other such officers ·for money paid into court and de
posited with them by the court's order, or held by them under similar orders 
pending litigation as to its ownership; and similar provisions have been 
made in some states as to real estate held by the courts and mortgages made 
to judicial officers in their official capacity." 

As has already been stated the provisions of the statutes formerly ·in force and 
governing the return of personal property for taxation, did not by their terms require 
assignees, clerks of court, sheriffs and master commissioners to return for taxation 
personal property in their possession or control on the day preceding the second -:\ion
day of April in any year. The result was that in most cases such property was not 
entered on the tax lists and duplicate for such year and thus escaped taxation. The 
manifest purpose of the legislature in enacting the above provi~ions of sections 5372-1 
and 5372-2 of the General Code was to secure the return of such property in just such 
cases. 

I am therefore compelled to conclude in answer to your question that, under 
said provisions of said statutes, assignee~, receivers, sheriffs and master commissioners 
are required to list for taxation all personal property, including moneys, credits, in
vestments in bonds, stocks, joint stock companies, or otherwi&e, in their possession 
or control on the day preceding the second -:\Ionday of April in any year, on account 
of any person or persons, company, firm, partnership, association or corporation, and 
that such property shall be entered on the tax lists and duplicate in the manner pro
vided in said section. If on or after said listing day in any year any such property 
becomes subject to the possession or control of an assignee, receiver, sheriff or master 
commissioner on account of any other person who was the owner thereof on said list
ing day and such property has not been listed for taxation, then I am of the opinion 
that under provision of said section 5372-2, G. C., as above quoted, said property 
must be listed by such assignee, receiver, sheriff or master commissioner, in the manner 
provided in said section 5372-1, G. C. 

Respectfully, 
EDWARD C. TCRNER, 

Attorney-General. 
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1479. 

DISAPPROVAL, TRAXSCRIPT OF PROCEEDIXGH FOR BOXD IRSl'E, 
C'LI~TOX TOWXSHIP, SEXECA COL'XTY, OHIO. 

CoLt:MB!"<l, Omo, April 17, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GEXTLE~IF.X:-

"RE:-Bonds of Clinton township, Seneca county, to the amount of 

S25,000.00 for road improvement purposes." 
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I have examined the transcript of the township trustees and other officers sub
mitted to me relative to the above bonds, and I am unable to approve the same for 
the following reasons: 

1. The transcript discloses that a township road district was created which 
composed all that part of Clinton township lying outside of the municipal corporation 
of Tiffin. All subsequent proceedings therefore under the provisions of the General 
Code were applicable to and affected only that portion of the township compo~ing 
said road district. 

2. The notice of election, at which was submitted the question of issuing the 
bonds of said road district to the amount of $100,000.00, was defective in that: 

a. It recited that the bonds of the township were to be issued instead of bonds 
of the road district. 

b. Because it failed to designate the boundaries of said road district as required 
in section 7040 of the General Code, which was in effect at that date. 

c. The resolution to issue bonds is defective in that the bonds are desi!!,nated 
as the "Bonds of Clinton Township" whereas they should have been de~ignated as 
"Bonds of Clinton Township Road Distr1:ct." 

d. There is a further reason why I deem it inadvisable to approve the bonds. 
The transcript and correspondence Jbclose that the prosecuting attorney of Seneca 
county, Ohio, who is the legal adviser of the township trustees of Clinton township 
and of the officers of said road district, has refused to certify to the validity of the 
bonds. Although I am unable to agree with the reasons assigned by the prosecuting 
attorney for his refusal to certify to the validity of the bonds, yet the mere fact that 
there is a disagreement between the road district officials and the legal adviser relative 
to their authority now to issue the bonds in question is to my mind sufficient reason 
for your commission to decline to accept them. 

The transPript i~ not complete in other partienlars than those above mentioned, 
but as these imperfections are probably due to omissions which can be corrected I 
deem it unnece~sary to specifically refer to them now. 

For the foregoing reasons I advise the commission to reject the bonds. I here
with return the transcript and letter of Hon. Ru5sell .H. Knepper, prosecuting attorney 
of Seneca county. 

Respectfully, 
Enw ARD C. Tt:RXEH, 

Attorney-General. 



680 OPINIONS 

1480. 

HEALTH OFFICER-WO:\IAX XOT ELIGIBLE TO HOLD SUCH POfliTION. 

The o.ffice of health officer may not be filled by a woman, section 4 of article XV of the 
constitution, as amended, November 4, 1913, applies only to the appointm<>nt of women 
to membership on boards or to positions in those departments and institutions established 
by the state or any political subdivision thereof peculiarly im•olving the interests or care 
of women or children or both. 

Cou;!lm-cs, Omo, April 17, 1916. 

State Board of Health, E. F. McCampbell, Secretary, Columbus, Ohio. 

DEAR Sm:-Your request for an opinion as to whether a woman is eligible to 
hold the office of health officer in a township is as follows: 

"In Brown township, Delaware county, Ohio, the trustees of the town
ship, in their capacity as a board of health, duly organized under the pro
visions of section 3391 of the General Code, have appointed a woman as health 
officer for the township. Please inform me if a woman may be legally ap
pointed, under the provisions of section 3391 of the General Code, to serve 
as a health officer for a township, or appointed, under the provisions of section 
4408 of the General Code, to serve as a health officer in a muni"cipality.'' 

Section 3391 of the General Code, under which it is stated a woman was appointed 
health officer in Brown township, Delaware county, is as follows: 

"In each township the trustees thereof shall constitute a board of health, 
which shall be for the township outside the limits of any municipality. Each 
year they shall elect one of their number president and the township clerk shall 
be clerk of the board of health. They shall appoint a het lth officer and may 
appoint t.s many sanitary officers as they deem necessary to carry out the 
provi~ions of thiR chapter and they shall define the duties and fix the com
pensation of such appointees who shall JI.leet annually and at such other 
times as it deems necessary." 

Section 4408 of the General Code, which relates to the appointment of a health 
officer in a municipality, is as follows: 

"The board of health shall appoint a health officer, who shall be the 
executive officer. He shall furnish his name, address and other informa
tion required by the state board of health. · The board may appoint a clerk, 
and, with the consent of eouncil, as many ward or district physicians, or 
one ward physician for each ward in the city, as it deems necessary." 

l!nder the provisions of the amendment to the constitution adopted Xovember 
4, 1913, women were made eligible to serve as members of certain boards, or positions 
in departments and institutions of the state when there existed special reasons for 
such service. The amendment referred to. which is section 4 of article 15 of the consti
tution, is aR follows: 

"Xo person :>hall be elected or appointed to any office in this state un
less possessed of the qualifications of an elector; provided that women who 
are citizens may be appointed as members of boards of, or to positions in, 
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those departments and institutions established by the state, or any political 
subdivision thereof, involving the interests or care of women or children, 
or both." 

681 

The amendment just quoterl was adopted in answer to a demand which was made 
for the appointment of women to certain position~ in the state, the nature of which 
particularly requires or makes fitting the supervision of women rather than men. 

Under date of January 15, 1914, my predecessor rendered opinion No. 6R3 to 
Ron. James Xye, member of the house of representatives, which opinion is to be found 
on page 22, Vol. I of the Attorney-General's Reports for 1914, in which he construed 
the constitutional amendment referred to above in connection with house bill :iiro. 
105, which was a bill to provide for the examination and registration of trained nurses 
in Ohio, the particular question before him being whether or not that board was such as 
would involve the interest and care of women or children or both. 

There can be no question but that the duty of a health officer would necessarily 
involve the interest and care of women and children, but as held in the opinion referred 
to the interest was only incidental and not special, and for that reason it was held in 
the opinion th.-.t it was not such as to make women eligible for a position on the board. 

I concur in that opinion, and for another and more important reason must con
clude that a woman is not eligible to holrl. the position of health officer, as under the 
provisions of the constitution above referred to "no person shall be elected or appointed 
to any office in the state unless possessed of the qualifications of an elector." 

The amendment to the constitution in question was proposed specifically to meet 
conditions at the girl's industrial school, which required, or seemed to require, that the 
supervisory authority over that home should be exclusively in the hands of a woman. 
The enabling clause which permits women to be appointed applies only to membership 
on boards or to positions in departments and institutions established by the state, or 
any political subdivision thereof, peculiarly involving only the interest~ or care of 
women or children or both, and the po~ition 0f health officer is not such as would come 
within the latter class. 

1481. 

Respectfully, 
EDWARD c. T1:RXER, 

AllonH·y-General. 

IXDUSTRIAL COl\DII~SION-HAS XO DISCRETIOX IX PAY:\IEXT OF 
ATTORXEYS' FEES FOR CLAil\L\XT WHEN SL"CH FEE IS FIXED 
BY TRIAL JUDGE. 

The Industrial Cornmis~·ion of Ohio has no discretion in the payment uf attorneys' 
fees for a claimant's attorneys when the fee is fixed by the trial judge, section 43 of the work
men's compensation law, or section 1465-90, G. C., 103 0. L., 72, 1w long as the order of 
the court fixing said fee has not been modified. 

CoLUMBUs, OHio, April 17, 1916. 

lruluslrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-! am in receipt of your letters under date of April 7th and April 
lOth, which are, respectively, ll.S follows: 

"Herewith find enclosed copy of a letter and journal entry received by 
this commission from Mr. Charles W. Toland, attorney-at-law, Cleveland, 
and copy of my reply thereto. 
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"Kindly advise us as to whether we have any discretion in the matter 
of paying or rejecting the claim for attorneys' fees in this case." 

April lOth: 

"Following roy letter of the 7th inst., relative to the attorneys' fees 
allowed by Judge Powell in the case of flam Police v. The Industrial Com
mission of Ohio, I am enclosing herewith a further letter from Attorney 
Charles \V. Toland." 

To your letters are attached copies of letters from Mr. Toland, and copies of letters 
addressed to Mr. Toland are also attached. There is also attached a journal entry 
in the case of Sam Police v. The Industrial Commission of Ohio. The entry of the 
judge of the common pleas court of Cuyahoga county shows that at the Jtmuary term, 
1916, a f~e was fixed in the sum of $1,000.00 as payment for the services rendered by 
attorneys for Sam Police on the trial of this case. 

This case was first tried in the court of common pleas of Cuyahoga county, and 
the court on its own motion dismissed the plaintiff's petition upon the theory that the 
court of common pleas had no jurisdiction of the subject of the action. Error was 
prosecuted to the court of appeals, and the court of appeals reversed the judgment 
of the court of common pleas. The case was retried in the common pleas court, verdict 
returned and judgment for the plaintiff. Error was prosecuted by the defendant 
to the court of appeals and that court affirmed the judgment of the court of common 
pleas. A motion was made in the supreme court of this state to require the court of 
appeals to certify up its record. This motion was overruled. 

The above are facts which relate to the conduct of this case through the various 
courts. The que.;tion submitted in your communication is as to whether or not your 
commission has any discretion in the matter of paying or rejecting the amount as 
fixed by the judge of the court of common pleas for attorney fees in the trial of this 
case. 

I call your attention to the latter part of section 43 of the workmen's compensation 
law, section 1465-90 of the General Code (103 0. L., 72), which is as follows: 

"Any final judgment so obtained shall be paid by the state liability board 
of awards out of the state insurance fund in the same manner as such awards 
are paid by such board. The cost of such proceedings, including a reason
able attorney fee to claimant's attorney, to be fixed by the trial judge, shall 
be taxed against the unsuccessful party. Either party shall have the right 
to prosecute error as in ordinary civil cases." 

It appears from this provision of section 43 that the duty of fixing the attorney 
fees rests with the trial judge. The judge in this case ha<> fixed the amount of attorney 
fees at $1,000.00, which is taxed under the provisions of the statute against your com
mlSSlOn. The amount of this fee is fixed by the order of the court, and in my opinion 
your commission has no discretion as to whether or not you shall pay the amount. 
So long as the order fixing the amount of compensation remains unchanged it would 
be the duty of your commission to pay the same, and the only way whereby this amount 
might be changed would be to take exceptions and prosecute the proceedings in the 
court of appeals for a moclification of the order of the court of common pleas in fixing 
the amount. 

Respectfully, 
EDWARD C. TURNER, 

Attnrney-General. 
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APPROVAL, LEASE OF PORTIOX OF OHIO CAXAL IX :\IT"SKIXGl':\1 COl'X
TY TO THE COLl':\IBl:S OIL A."\;"D F"l:'EL Co:\IPA."\;"Y. 

Cou:~m-cs, OHio, April 18, 1916. 

Hox. FRANK R. FA"C"YER, Superintendent of Public Works, Columbus, Ohio. 

DEAR Sm:-I acknowledge receipt of yours under date of April 13, 1916, with 
which you transmit to me for my approval a lease executed in triplicate to The Col
umbus Oil and Fuel Company, of Columbus, Ohio, for a certain portion of the aban
doned Ohio canal in Muskingum county therein described, for the production of gas 
and oil. 

I have examined said lease and find the same to be regular in form and am re
turning the same herewith with my approval endorsed thereon. 

1483. 

Respectfully, 
EDWARD C. TuRXER, 

Attorney-General. 

BOARD OF EDUCATIOX-DEPOSITORY BAXK FOR SCHOOL FUXDS-
WHEN CLOSED AXD RECEIVER APPOIXTED-WHETHER OR NOT 
BOARD CAN BORROW MONEY TO PAY OBLIGATIONS PREVIOUSLY 
INCURRED UNTIL THEY REALIZE OX DEPOSITORY BOXD. 

Where the board of education of a school district, at the time of letting a contract for the 
construction and equipment of a school building for the use and accommodation of the 
pupil.~ residing in said district, has sufficient funds available for such purpose as e1idenced 
by the certificate filed with said board by its clerk in compliance with the requ-irement of 
section 5660, G. C., but subsequent to the time said obligations are incurred the bank, 
located in said district duly des'ignated by said board of education Wi the depo.,itory for the 
school funds, is closed and a receit·er appoiniPrl, so that said board of education is unable 
to draw on the funds deposited in said bank to pay said obligations a.~ the same become 
due, said board of education, by complying u·ith the requirement of section 5658, G. C., 
i. e., by first determining by formal resolution that the amounts due according to the terms 
of the aforesaid contract are existing, t'Ulid and binding obligations of said school district, 
may borrow money for said purpose under authority of section 5656, G. C. 

CoLIDIBUR, Omo, April 18, 1916. 

HoN. ELI H. SPEIDEL, Prosecuting Allorney, Batavia, Ohio. 

DEAR Sm:-In your letter under date of April 1st you request my opinion as 
follows: 

"About two years ago, the electors of the New Richmond village school 
district, this county, voted on the question of issuing fifty thousand dollars 
in bonds for the purchasing of a site and the erection of a new school building 
and fixtures in said school district, which proposition was carried and the bonds 
duly issued and sold. 

"At that time and up until about four months ago, the First National Bank 
of New Richmond, Ohio, was the legally selected depository for the funds of 
said school district, but about four months ago said First National Bank o[ 



684 OPINIONS 

New Richmond, Ohio, was closed for business and a receiver appointed by 
the comptroller of currency, and at the time the said board of education 
had on deposit with said bank in the bond and interest fund, approximately 
fifty-four hundred ($5,400.00) dollars, and in the general fund approximately 
twelve hundred ($1,200.00) dollars. 

"The board of education has a personal bond given by the bank as such 
depository, but as the bond was given by some of the officers and stockholders 
in the bank, it is uncertain at this time, whether or not the sureties on said 
bond are responsible, and it is also entirely uncertain as to what per cent. 
will be paid to the depositors in said bank, when its affairs are finally liqui
dated by the federal authorities. 

"The board of education, by a proper contract, in the erection and 
completion of said building, incurred certain obligations prior to the failure 
of said bank and one suit has already been filed against said board of educa
tion in the common pleas court of this county. The board of education is 
very anxious to take care of these obligations and they can borrow the money 
from the New Richmond National Bank, another bank in said town, pro
viding they have the legal authority to do so, and issue their notes until 
such time as it can be ascertained what per cent. will be paid by said First 
National Bank to the said board of education on its deposits, and until it is 
ascertained if the balance of said deposit can be collected by judgment from 
the sur;ties on said depository bond. 

"I would appreciate very much having an early opinion from your office 
on the question as to whether or not, under the circumstances, the board of 
education can borrow the money until these questions are determined and 
issue its notes therefor." 

From your statement of facts it appears that at the time the board of education 
of the village school district referred to in your inquiry entered into a contract for 
the erection and completion of the school building mentioned in said inquiry, and 
thus incurred the obligations in question, said board had in its depository funds avail
able for this purpose and I assume that the rlerk of sairl board of education certified 
that said funds were in said depository and available for said purpose in compliance 
with the requirement of section 5660, G. C. 

However, subsequent to the time of the incurring of said obligations it appears 
that the bank, which had been duly designated as the depository of the funds of said 
village school district and in which the funds in question were deposited, was closed 
and a receiver-was appointed for said bank by the comptroller of the currency. 

It further appears that according to the terms of the aforesaid contract certain 
sums are past due and that because of its inability at this time to draw on its funds 
in said depository bank said board of education is unable to pay said sums which, 
under the facts stated by you, are existing, valid and binding obligations of said village 
school district. 

It is unnecessary, for the purpose of answering your question, to consider the 
question as to when the funds in said depository bank will be available, or whether 
the personal bond, given by said depository bank to said board of education for the 
security, safe-keeping and payment over of said funds, will secure said board of edu
cation against any loss. It is only necessary to observe that said funds are not avail
able at this time and if, after availing itself of all the remedies afforded to it, said board 
of education in the future finds that a part or all of said funds now held by said deposi
tory bank, is in the treasury of said board of education to the credit of the fund arising 
from the sale of bonds referred to in your inquiry, and that the balance to the credit 
of said fund cannot be used or is no longer needed for the purpose for which said bonds 
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were issued, it will be the duty of said board of education, upon such finding being made, 
to immediately transfer such balance to ·the sinking fund of said village school dis
trict to be used for the payment of the interest and the retirement of said bonds at their 
maturity in compliance with the requirement of section 5654, G. C. (103 0. L., 521.) 

Inasmuch as said funds are not available at this time with which to pay the afore
said valid and binding obligations of said village school district, it seems clear to my 
mind that the provisions of section 5656, G. C., are applicable to the situation pre
sented by you, and that said board of education may, for the purpose of extending 
the time of payment of said indebtedness, borrow money under authority of said 
section and within the limit!! therein provided. 

Section 5656, G. C., provides: 

"The trU!!tees of a township, the board of education of a school district, 
and the commissioners of a county, for the purpose of extending the time 
of payment of any indebtedness, which from its limits of taxation, such town
ship, district or county is unable to pay at maturity, may borrow money or 
issue the bonds thereof, so as to change, but not increase the indebtedness 
in the amounts, for the length of time and at the rate of interest that said 
trustees, board or commissioners deem proper, not to exceed the rate of six 
per cent. per annum, payable annually or semi-annually." 

Section 5658, G. C., provides in part: 

"No indebtedness of a * * * school district * • * shall be 
funded, refunded or extended unless such indebtedness is first determined 
to be an existing, valid and binding obligation of such * * * school 
district * * * by a formal resolution of the * * * board of edu
cation * * * thereof. * * *" 

The proceeds of a tax levy made by the board of education of said village school 
district at this time would of course not be available for the immediate payment of 
the obligations in question. 

I am of the opinion, therefore, in answer to your question, that said board of 
education may, by complying with the requirements of the provision of section 5658, 
G. C., as above set forth, borrow money for said purpose under authority of section 
5656, G. C. 

1484. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 

APPROVAL, TWENTY-ONE LEASES OF CANAL LANDS. 

CoLUMBUS, Omo, April 18, 1916. 

HoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 

DEAR Sm:-Under date of April 4, 1916, you transmitted to me for my approval, 
leases of canal lands as follows: 

/"The Williams Foundry & Machine Co., Akron, Ohio __________ $1,666.66% 
I "Fred Reinstettle, Logan, Ohio______________________________ 133.33~ 
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"~Iillard Nethers, Frazeysburg, Ohio ________________________ _ 
":\lax l\Iaggied, Hunter street, Logan, Ohio __________________ _ 
"Frank L. Rowles, Akron, Ohio ____________________________ _ 
/'Charles Saar, St. Marys, Ohio _____________________________ _ 
"Andrew A. Quilling, Troy, Ohio ___________________________ _ 
""W. J. Frasch, Logan, Ohio ________________________________ _ 
"Katharine Jackson, Logan, Ohio ___________________________ _ 
·"~Irs. Culver Smith, Logan, Ohio ___________________________ _ 
"H. L. Schuler, Cleveland, Ohio ____________________________ _ 
!'John Walters, Napoleon, Ohio _____________________________ _ 
-''Peter Rudolph, St. Marys, Ohio ___________________________ _ 
"Lon Fisher, Buckeye Lake, Ohio ___________________________ -
"J. W. "\Yeakley, ~ ewark, Ohio _____________________________ _ 
"The Village of Baltimore, Baltimore, Ohio __________________ _ 
·"Mary C. Thompson, Logan, Ohio __________________________ _ 
."Margaret Hamilton, Frazeysburg, Ohio _____________________ _ 
-"Dr. C. S. Matthews, Upper Sandusky, Ohio _________________ _ 
."R. G. Oldham, Newark, Ohio _____________________________ _ 
~'Homer Stiers, Haydenville, Ohio __ ~- _______________________ _ 

500.00 
400.00 

1,000.00 
600.00 
800.00 
250.00 
100.00 
145.00 

4,500.00 
200.00 

1,200.00 
1,333.33H 
1,000.00 

200.00 
100.00 
200.00 

1,000.00 
1,666.66% 

175.00" 

I have examined each of the above leases and find them to be regular in form, 
and am returning the same with my approval endorsed thereon. 

1485. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BO~D ISS"CE, TIP
PECA~OE VILLAGE SCHOOL DISTRICT. 

CoLIDIBUS, Oruo, April 18, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"Re:-Bonds of Tippecanoe village school district, in the ·sum of 
$80,000.00, being twepty bonds of $500.00 each; forty bonds of 81,000.00 
each; twenty bonds of $1,500.00 each." 

I have examined the transcript of the proceedings of the board of education and 
other officers of Tippecanoe village school district; also the bond and coupon form 
attached, and I find the same regular and in conformity with the provisions of the 
General Code. 

I am of the opinion that said bonds, drawn in accordance with the form sub
mitted, and executed by the proper officers, will, upon delivery, constitute valid and 
binding obligations of Tippecanoe village school district of ~Iiami county, Ohio. 

Respectfully, 
EDWARD c. TUR!I."ER, 

Attorney-General. 
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1486. 

APPROVAL, TRANSCRIPT OF PROCEEDI~GS FOR BOXD ISSTJE, CITY OF 
LAKEWOOD, GL'YAHOGA COC~TY, OHIO. 

CoLl;:-.mcs, OHio, April 18, 1916. 

lndW5lrial CommissUm of Ohio, Columbus, Ohio. 
GENTLEMES:-

"RE:-Bonds of the city of Lakewood, Cuyahoga county, Ohio, in the 
sum of $10,095.00 issued in anticipation of the collection of special assess
ments to pay the cost and expense of improving Emerson avenue between 
Donald avenue and Johnson avenue by paving, grading, draining and curbing 
same, being one bond of $1,095.00 and nine bonds of $1,000.00 each. 

I have examined the transcript of the proceedings of the council and other officers 
of the city of Lakewood relative to the above bond issue, also the bond and coupon 
form attached, and I find the same regular and in conformity with the provisions of 
the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted 
and executed by the proper officers will, upon delivery, constitute valid and binding 
obligations of the said city of Lakewood, Cuyahoga county, Ohio. 

1487. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDING~ FOR BOND ISSUE, CITY OF 
LAKEWOOD, CUYAHOGA COUNTY, OHIO. 

CoLUMBus, Omo, April 18, 1916. 

Industrial Commission of Ohio, ColumbW5, Ohio. 
GENTLEMEN:-

"RE:-Bonds of the city of Lakewood, Cuyahoga county, Ohio, in the 
amount of $10,400.00 issued in anticipation of the collection of special assess
ments for the improvement of Brown road between Madison avenue and 
Fisher road, by constructing sewer therein, being five bonds of $2,080.00 
each." 

I have examined the transcript of the proceedings of council and other officers 
of the city of Lakewood relative to the above bond issue, also the bond and coupon 
form attached, and I find the same regular and in conformity with the provisions of 
the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted 
and executed by the proper officers will, upon delivery, constitute valid and binding 
obligations of the said city of Lakewood, Cuyahoga county, Ohio. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1488. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOXD ISSl:E, CITY OF 
LAKE\VOOD, GL'YAHOGA COl:XTY, OHIO. 

CoLnrBl::s, Omo, April 18, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of the city of Lakewood, Cuyahoga county, Ohio, in the 
amount of $2,280.00, issued in anticipation of the collection of special assess
ments for the improvement of Detroit street, between Belle avenue and 
Cook avenue, by constructing sewer therein, being five bonds of $456.00 
each." 

I have examined the transcript of the proceedings of council and other officers 
of the city of Lakewood relative to the above bond issue, also the bond and coupon 
form attached, and I find the same regular and in conformity with the provisions of 
the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted 
and executed by the proper officers will, upon delivery, constitute valid and binding 
obligations of said city of Lakewood, Cuyahoga county, Ohio. 

Respectfully, 
EDWARD C. TuRNER, 

A Uorney-General. 

1489. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSCE, CITY OF 
LAKEWOOD, CUYAHOGA COl:NTY, OHIO. 

CoLC~!Bcs, Omo, April 18, 1916. 

Industrial Commission of Ohio .• Columbus, Ohio. 
GE~'TLEMEN:-

"RE:-Bonds of the city of Lakewood, Cuyahoga county, Ohio, in the 
sum of $9,730.00, issued in anticipation of the collection of special assess
ments for the improvement of McKinley avenue from ·west Madison avenue 
to Hilliard road, by paving, grading, draining and curbing, being ten bonds 
of $973.00 each." 

I have examined the transcript of the proceedings of council and other officers 
of the city of Lakewood relative to the above bond issue, also the bond and coupon· 
form attached, and I find the same regular and in conformity with the provisions of 
the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted 
and executed by the proper officers will, upon delivery, constitute valid and binding 
obligations of said city of Lakewood, Cuyahoga county, Ohio. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 
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1490. 

APPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOXD ISSUE, CITY 
OF LAKEWOOD, CUYAHOGA COUNTY, OHIO. 

CoLmmcs, Dmo, April 18, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN: 

"RE:-Bonds of the city of Lakewood, Cuyahoga county, Ohio, in the 
sum of $3,500.00, issued in anticipation of the collection of special assessments 
for the improvement of Bro-wn road between ·west ~fadison avenue and 
Fisher road, by constructing water main; being five bonds of $700.00 each." 

I have examined the transcript of the proceedings of council and other officers 
of the city of Lakewood relative to the above bond issue, also the bond and coupon 
form attached, and I find the same regular and in conformity with the provisions of 
the General Code. 

I am of the opinion that said bonds drawn in accordance with' the form submitted, 
and executed by the proper officers, will, upon delivery, constitute valid and binding 
obligations of said city of Lakewood, Cuyahoga county, Ohio. 

1491. 

Respectfully, 
EDWARD c. TUR:-i"ER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, CITY 
OF LAKEWOOD, CUYAHOGA COUNTY, OHIO. 

CoLUMBus, Omo, April 18, 1916. 

Indu.~lrial Commi~•icm of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of the city of I,akPwood, Cuyaho)!;a county, Ohio, in the 
sum of $21,400.00, in anticipation of the collection of special assessments 
for the improvement of Lakewood avenue from Detroit street to Clifton 
boulevard by paving, draining and curbing same, being ten bonds of $2,140.00 
each." 

I have examined the transcript of the proceedings of council and other officers 
of the city of Lakewood relative to the above bond issue, also the bond and coupon 
form attached, and I find the same regular and in conformity with the provisions of 
the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted, 
and executed by the proper officers, will, upon delivery, constitute valid and binding 
obligations of said city of Lakewood, Cuyahoga county, Ohio. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 
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1492. 

APPROVAL OF RESOLGTIOX FOR 1:\IPROVE:\IEXT OF CERTAIN ROADS 
IN GREENE A.."\D PORTAGE COUNTIES, OHIO. 

CoLUMBt:s, Omo, April 19, 1916. 

HoN. CLH1TON CoWEN, State Highway Commissioner, Columbus, Ohio. 

DEAN Sm:-I have your communication of April 12, 1916, submitting to me 
for examination final resolutions relating to the following roads: 

"Greene County-Sec. 'S,' Dayton-Chillicothe road, Pet. Nco 2389, 
I. C. H. No. 29. 

"Portage County-Sec. 'U,' Cleveland-East Liverpool road, Pet. No. 
2823, I. C. H. No. 12 (also duplicate). 

"Portage County-Sec. 'U,' Cleveland-East Liverpool road, Pet. No. 
2833, I. C. H. No. 12 (also duplicate)." 

I find these resolutions to be in regular form, and am, therefore, returning the same 
with my approval endorsed thereon. 

1493. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

DISAPPROVAL, LEASES OF CANAL LANDS TO COMMISSIONERS OF LUCAS 
COUNTY AND MRS. LOUISE C. HARTMAN, LOGAN, OHIO. 

CoLUMBus, Omo, April 19, 1916. 

HoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 

DEAR Sm:-Under date of April 4th you transmitted to me for my approval 
the following leases of canal lands: 

"Commissioners of Lucas county, Toledo, Ohio _________________ $250.00 
"Mrs. Louisa C. Hartman, Logan, Ohio ______________________ 400.00" 

I am returning the lease to the commissioners of Lucas county without my approval, 
for the reason that there does not accompany the same a certificate of the county 
auditor that the money required for the payment of the rental of the lands therein 
described is in the treasury to the credit of the fund from which it is to be drawn, or 
has been levied or placed on the duplicate and in process of collection and not appro
priated for any other purpose, as required by the provisions of section 5660 of the 
General Code. 

I am also returning the lease to Mrs. Louisa C. Hartman, Logan, Ohio, without 
my approval, for the reason following: 

This lease purports to be executed by the lessee in the form following: 
Her 

"Mrs. Louisa (X) C. Hartman, 
Mark 

"By Emma C. Hartman." 
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This form of signature renders it uncertain whether the lessee made her mark in 
the usual way of signing by mark. It at least gives rise to the inference that the entire 
signature, including the mark, may have been written by Emma C. Hartman even 
in the absence of the lessee. If that be the fact, there appears no authority in said 
Emma C. Hartman to so sign the name of the lessee. 

1494. 

Respectfully, 
EDWARD c. Tl:'RXER, 

Attorney-General. 

ROADS AXD HIGHWAYS-TELEPHOXE AXD TELEGRAPH CD:\IPAXIES 
-ACTHORITY TO REQeiRE S'CCH CO~IP AXlES TO LOCATE OR RE
LOCATE THEIR POLES PLACED UPOX IXTER-COUXTY HIGHWAYS 
AXD l\IAIX .~IARKET ROADS . 

Where a telephone or telegraph company proposes to erect a pole line upon an inter
county highway or main market road, it is the duty of the company to request the state 
highway department to establish the location of such pole line, and upon receipt of such 
request the chief highway engineer at the direction of the state highway commissioner, 
is required to establish such location within thirty days. The same rule also applies where 
a company desires to change the location of an existing pole line. 

Where the state highway department is proposing to impro1•e an inter-county high
way or main market road, and a pole line thereon situated constitutes an obstruction to 
the public highway or interferes with the proposed improvement of the same, the state high
way commissioner may require the company owning such pole line to relocate the same 
on some other line within the limits of the highway in question. 

CoL=!Bl:'S, Omo, April 19, 1916. 

Hox. CLIXTOX CowAN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-1 have your communication of March 13, 1916, which communi 
cat ion readti as followR: 

"HequestH have been made upon this office from time to time by tele
plione and telegraph companies through their agents, for permission to erect 
poles within a specified diRtance from the paving on state roads and also on 
inter-county highways and main market roads. 

"The question has also arisen frequently as to the authority of this de
partment to require these companies to move their poles when already placed 
upon inter-county highways and main market roads which the state has 
agreed to improve. 

"A comprehensive opinion from your office, therefore, is respectfully 
requested upon the following: 

"What is the authority of the state highway department in the matter 
of regulating the erection of poles by telephone and telegraph companies in 
the following instances: 

"1st. When the right of way has been acquired by the county com
missioners upon an inter-county highway or main market road and there is 
either no improvement within the right of way or an improvement has been 
made and maintained by the county authorities? 

"2nd. When the right of way has been acquired by the county com
missioners and the road is properly termed a 'state' road? 
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"3rd. "-'ben the right of way has been acquired by the county com
missioners and the state is improving, either by construction or repair, a 
strip of road within that right of way? 

"4th. '''ben the right of way has been acquired by the state highway 
department and the state is improving or has improved a strip of road within 
that right of way?" 

I note that while you refer in your communication to the question of the author
ity of your department to require telephone and telegraph companies to move their 
poles when already placed upon inter-county highways and main market roads, which 
the state has agreed to improve, yet you inquire only as to your authority in the matter 
of regulating the erection of poles by telephone and telegraph companies. I will, 
however, refer to both the questions suggested by you. 

Considering first the question upon which you submit a specific inquiry, I note 
that the four situations described by you all relate to inter-county highways or main 
market roads. In this connection permit me to call your attention to section 220 
of the Cass highway law, section 1227, G. C., which section reads as follows: 

"If a franchise is or has been granted on an inter-county highway or 
main market road, no construction thereon or obstruction thereof shall be 
permitted, nor any alteration or change made therein, until the location and 
grade of such construction has been established by the chief highway en
gineer. Such location and grade shall be established within thirty days after 
he is notified to do so by the state highway commissioner." 

This section refers to the establishing of a location and grade, and the reference 
to a grade might be taken as indicating that the section was intended to apply to 
electric and interurban railways and other similar works requiring the construction 
of a grade. I am of the opinion, however, that a broader interpretation is to be placed 
upon this section and that its force and effect are such that where a telephone or tele
graph company proposes to erect a pole line upon an inter-county highway or main 
market road, it is the duty of the company to request the state highway department 
to establish the location of surh pole line and that upon receipt of such request it is 
the duty of the state highway commissioner to notify the chief highway engineer to 
establish such location, and the chief highway engineer must act in the premises within 
thirty days after the receipt of such notice. Since the provision above quoted is 
applicable to all inter-county highways or main market roads, the answer above given 
is applicable under all the circumstances set fqrth in your inquiry, and without ref
erence to how the right of way for the road was acquired or the nature of the proposed 
improvement, or the authority planning to carry out the same. This is also true 
where a pole line has been constructed by a telephone or telegraph company upon an 
inter-county highway or main market road, and the company is desirous of changing 
the location of such pole line. Under such circumstances the company should submit 
the new location of its pole line to the state highway department and the same should 
be approved by the chief highway engineer before the change is made. 

Referring now to the matter alluded to in your inquiry and which relates to the 
authority of your department to require telephone and telegraph companies to move 
their poles when already placed upon inter-county highways and main market roads, 
I desire to call your attention to section 161 of the Cass highway law, being section 
7204, G. C., which section reads as. follows: 

"It shall be the duty of the owners or occupants of lands situated along 
the highways to remove all obstructions within tpe bounds of the highways 
which have been placed there either by themselves or their agents, or with 
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their consent. It shall be the duty of all telephone, telegraph, steam or 
electric railway, or other electrical companies, oil, gas, water or public serv
ice companies of any kind, to remove their poles and wires, connected there
with, or any tracks, switches, spurs, or oil, gas or water pipes, mains, con
duits or other object when the same, in the opinion of the county highway 
superintendent, constitute obstructions in the highway or interfere with 
the construction, improvement, maintenance or repair of the highway or use 
thereof, by the traveling public, subject, however, to the rights of any such 
comp~ny to be or remain in such highway, by virtue of any grant or fran
chise to said company. If, in the opinion of the county highway superinten
dent, such companies have obstructed said highway, said highway superin
tendent shall forthwith notify the county commissioners, who shall cause 
notice to be served on said owner, occupant or company, directing the re
moval of said obstructions, and if said owner, occupant or company shall 
not within five days proceed to remove said obstruction and complete the 
same within a reasonable time, the county highway superintendent, upon 
order of the county commissioners, may remove said obstructions. The 
expense thereby incurred shall be paid in the first instance out of money 
levied and collected and available for highway purposes, and the amount 
thereof shall be certified to the proper officials, to be placed upon the tax 
duplicate against the property of such owner, occupant or company, as pro
vided by law, to be collected as other taxes, and the proper fund shall be re
imbursed out of the money so collected, or the cost of removing such obstruc
tions may be collected from the owner, occupant or company by civil action 
by the county commissioners or township trustees. 

"All such persons, firms or corporations shall be required to reconstruct 
or relocate their properties or any part thereof upon such public highway, 
upon the order of the proper authorities if in the opinion of such authorities 
the same constitute an obstruction in such public highway." 

This section was discussed at some length in opinion No. 8.55 of this department, 
rendered to you on the 22nd day of September, 1915, to which opinion you are re
ferred. The opinion in question related to the tracks of an interurban railway com
pany, but the 15anw rule is clearly applicable in the case of pole lines belonging to tele
phone and telegraph companies, 

In accordance with the conclusion expressed in that opinion, I advise you that 
where your department is proposing to improve an inter-county highway or main 
market road, either with or without the co-operation of local authorities and in your 
opinion a pole line thereon situated constitutes an obstruction to the public highway 
or interferes with the proposed improvement of the same, you may, by virtue of the 
provisions of the above quoted section, require the company owning such pole line 
to relocate the same on some other line within the limits of the highway in question. 
Where the improvement in question is being carried forward by county commissioners 
or township trustees, without the co-operation of your department, other than the 
approval of the plans, then. of course, any action designed to secure the relocation 
of poll lines is to be taken by the local authorities. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1495. 

BOARDS OF DEP"GTY STATE S"GPERVISORS OF ELECTIOXS-CO:\IPEX· 
SATION OF MEMBERS AXD CLERKS OF SUCH BOARDS FOR PRL\1-
ARY ELECTIOXS. 

Section 4990, G. C., prorides an annual compensation for members of boards of deputy 
state supervisors and deputy state supervisors and inspectors of elections, and the clerks 
of such boards, which is required to be paid quarterly under the protisions of section 4822, 
G. C., in the same manner as the compensation for services in conductiug other elections 
is paid. 

The compensation authorized for services in conducting primary elections is not 
dependent upon or affected by the number of r-rimary eleclions held u·ithin the ojjiciol year. 

CoLmmus, OHio, April 19, 1916. 

Hox. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 

DEAR Sm:-Yours under date of March 16, 1916, is as follows: 

"1. Under section 4990 of the General Code of Ohio are members and 
clerks of boards of deputy state supervisors of elections and deputy state 
supervisors and inspectors of elections entitled to compensation for each 
primary election or are they only entitled to one compensation during the 
official year for holding primary elections during said official year? 

"2. Are members and clerks of boards of deputy state supervisors of 
elections and deputy state supervisors and inspectors of elections entitled 
to draw the compensation as a whole aft~r the completion of their work of 
holding a primary, or shall they draw the compensation quarterly as pro
vided in section 4822 of the General Code of Ohio?" 

Your second inquiry is answered by opinion N"o. 694 of this department, under 
date of August 5, 1915, to be found at page 1430 of the report of the attorney-general 
for the year 1915, a copy of which opinion is herewith enclosed. In the opinion referred 
to it is held that the compensation of deputy state supervisors of elections for con
ducting primary elections is payable quarterly in the same manner as the payment 
of the compensation for holding general elections under the provisions of section 4822, 
G. C. 

Your first inquiry involves a consideration of the following statutory provisions: 

"Section 4990, G. C. For their services in conducting primary elec
tions, members of boards of deputy state supervisors shall each receive for his 
services the sum of two dollars for each election precinct in his respective 
county, and the clerk shall receive for his services the sum of three dollars 
for each election precinct in his county, and judges and clerks of election 
~hall receive the same compensation as is provided by law for such officers 
at general elections. 

"Section 4991, G. C. (103 0. L., 510). All expenses of primary elec
tions, including cost of supplies for election precinct and compensation of 
the members and clerks of boards of deputy state supervisors, and judges 
and clerks of election, shall be paid in the manner provided by law for the 
payment of similar expenses for general elections * * *" 

"Section 4822, G. C. Each deputy state supervisor shall receive for his 
services the sum of three dollars for each election precinct in his respective 
county, and the clerk shall receive for his services the sum of four dollars 
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for each election prerinct in his respective county. The compensation so 
allowed suPh officers during any year shall be determined by the number 
of precincts in such county ·at the Xovember election of the next preceding 
year. The compensation paid to each of such deputy state supervisors 
under this section shall in no case be less than one hundred dollars each year 
and the compensation paid to the clerk shall in no case be less than one 
hundred and twenty-five dollars each year. Such compensation shall be 
paid quarterly from the general revenue fund of the county upon vouchers 
of the board, made and certified hy the chief deputy and the clerk thereof. 
l'pon presentation of any suPh vouchPrs, the county auditor shall issue his 
warrant upon the county treasurer for the amount thereof, and the treasurer 
shall pay it." 
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If the provisions of section 4990, G. C., might be taken as standing alone, it could 
be argued with some force that it provides the method of computing the fee of deputy 
state supervisors for conducting primary elections, the ,basis of which fee is the par
ticular service performed in each case. That is to say, it provides the means or machin
ery for determining the compensation of the officers for the performance of a particular 
separate and distinct service, and upon this theory the conclusion might be reached 
that these officers are entitled to the compensation so determined for all and every 
primary election required by law to be conducted by them. 

An examination of the statutes above quoted will readily lead to the conclusion, 
as stated at the outset, that they must, of necessity, be read together. By the pro
visions of section 4991, G. C., supra, it is required that all expenses of primary elec
tions, including compensation of the members and clerks of boards of deputy state 
supervisors of elections, shall be paid in the manner provided by law for the payment 
of similar expenses for general elections, provision for which is found in section 4822, 
G. C., supra. 

Section 4822, G. C., requires that such compensation for general elections shall 
be paid quarterly from the general revenue fund of the county upon voucher of the 
board, made and certified by the chief deputy and clerk thereof. 

If it had been the legislative intent that the compensation determined by the 
method prescribed by section 4990, G. C., should be paid to the members of the board 
of deputy state supervisors of elections and the clerk8 thereof, for their services in 
conducting each primary election authorized and required to be held, it would be 
difficult to assign a substantial reason for the requirement that such compensation 
shall be paid quarterly under the provisions of section 4822, G. C., supra. 

At the time of the enactment of section 4990, G. C., one primary was authorized 
to be held in each year. In view of this fact, and the requirement that the compensa
tion must be paid quarterly, I am inclined to the view that the purpose of section 
4990, G. C., supra, was to prescribe an annual compensation for the services of mem
bers and clerks of the boards of deputy state supervisors of elections, rendered in 
conducting all primary elections authorized to be held within the year. That is to 
say, the effect of the provision of section 4991, G. C., supra, that the compensation 
here under consideration shall be paid in the same manner as similar expenses for 
general elections, is that all the compensation for conducting primary elections for 
the entire offirial year shall be paid in four equal quarterly installments. The pay
ment of such compensation in this manner would be impracticable if the total amount 
thereof was subject to contingent variations during the official year. In addition 
to the quadrennial primary election provided for in sections 4954 and 4955, G. C., 
106 0. L., 545, there is now further provision for special primary elections to be held 
in anticipation of special elections made under section 4964, G. C., 106 0. L., 544. 

The primaries authorized to be held under the provisions of the statutes last 
above referred to can not be anticipated for the purpose of determining the annual 
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compensation of deputy state supervisors of elections if it were contemplated in the 
enactment of section 4990, G. C., to provide an annual compensation for such officers 
for conducting all the primary elections authorized to be held in one year, to be paid 
in equal quarterly installments pursuant to section 4822, G. C. 

It is well established that additional duties may be imposed upon public officers 
without providing additional salary or compensation for the performance of the same. 
H then section 4990, G. C.,in its original enactment, contemplated an annual salary 
to be paid for the only primary then authorized to be held, the requirement to conduct 
additional primaries would not have the effect to change the construction to be given 
the provisions of said section. 

While it is held in the case of State ex rei. v. Hogg, 19, C. C. (n. s.) 55, that the 
compensation provided in section 4990, G. C., is required to be computed from the 
whole number of precincts in the county, the question here under consideration could 
not then have been before the court, as I am informed by the clerk of the board of 
elections of Mahoning county that but one primary election was held in that county 
within the official year 1913-1914. 

I am, therefore, of opinion, in answer to your first inquiry, that deputy state 
supervisors of elections and deputy state supervisors and inspectors of elections are 
entitled to receive as compensation for their services in conducting all primary elections 
held within the year, only the sum of two dollars for each precinct in their respective 
counties, which shall be paid quarterly from the general revenue fund. 

14£6. 

Respectfully, 
EnwARD C. TuRNER, 

Attorney-General. 

CO"CNTY EOARD OF EDUCATION-HOW MEMBERS ARE TO BE 
ELECTED-WHAT CONSTIT"CTES "A VOTE OF :\IAJORITY :\IE~I
BERS PRESENT"-MEMBER SERVES "CXTIL SDCCESSOR ELECTED 
AND QUALIFIED-WHEN COl.JXTY SDPERINTEXDEXT REFUSES 
TO CALL l\lEETIXG, l\lAJORITY OF SEYERAL PRESIDENTS OF 
VARIOlJS VILLAGE AXD RDRAL SCHOOL DISTRICTS :\IAY CALL 
MEETIXG. 

Where a·majority of the presidents of the various village and rural school districts 
of a county school district u·ere present at a meeting called by the county superintendent 
under authority of section 4730, G. C., 104 0. L., 136, and held on the 14th day ofJanuary, 
1916, for the purpose of electing a successor to the meml1er of the county board of education, 
whose term, by prom'sion of section 4729, G. C., 104 0. L., 136, expired on said date, and 
there was a failure to elect such successor, owing to the fact that no candidate received the 
vote of a majority of the members present, which under protisicm of said section 4730 
G. C., is necessary to elect said successor, said presidents may be called together at any 
time subsequent to said date for the purpose of electing such successor to the member of 
the county board of education whose term of office expired on said date. 

If the county superintendent refuses to issue the call for said meeting, the same may be 
held by a majority of the several president~ issuing a call for such meeting, providing the 
notice in u'riting, served upon each of the presidents of the various tillage and rural school 
districts above referred to, sets forth the time when, the place where, and the purpose for 
which said meeting is to be held. 

CoLUMBus, OBio, April 19, 1916. 

HoN. JoHN M. MARKLEY, Prosecuting Attorney, Georgetoum, Ohio. 

DEAR SIR:-In your letter of April 13th you enclose the following statement 
of facts: 
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"On the 14th day of January, 1916, in response to a call issued by the 
county superintendent of schools, the several presidents of the various boards 
of education of the county met for the purpose of electing a member of the 
county board of educatio~, as authorized by sections 4729 and 4730, General 
Code. 

"The number of presidents in attendance were more than half of the 
number in the county, hence a quorum was present. 

"The body organized by electing a chairman and secretary, and roll call 
was had which showed s;xleen presidents in attendance. 

"Two persons were duly and legally nominated for the office of member 
of the county board, and a vote was had by ballot (written ballot), and the 
votes or ballots were collected by the two tellers, who had been appointed 
by the chairman, and were read and announced by the secretary of the meet
ing, and were tallied by the two tellers. The result showed eight votes for 
one candidate and seven votes for the other. Thereupon the candidate re
ceiving the eight votes was declared elected by the chairman, a certificate of his 
election was made out and signed by the chairman and secretary, and he 
was administered the oath of office. A short time after all this had been 
done, it was observed by some one that the supposed newly elected member of 
the county board had not received a majority of all the votes present, and hence 
he was not elected. At that time the meeting had dispersed, and no attempt 
was made to call them together and take another ballot. The chairman of 
the meeting refused to certify the election of the candidate to the county 
auditor, and the old member of the county board, whose term expired, is holding 
over." 
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Referring to the statement of facts, as above set forth, you request my opinion 
on the following grounds: 

"1st. Inasmuch as no election was had as required by the statutes, 
can this board, composed of the several presidents, be called together again 
and an election helJ at this time? 

"2nd. If this can he done, and the county superintendent of schools 
refuses to call such meeting, can a majority of the several presidents issue a 
call for such meeting, notifying the remainder of such meeting in writing?'' 

The provisions of the statutes material to your inquiry are found in sections 472!} 
4730 and 4731, of the General Code (104 0. L., 136, 137), and are as follows: 

"Sec. 4729. On the second Saturday in June, 1914, the presidents of 
the boards of education of the various village and rural school districts in 
each county school district shall meet and elect the five members of the county 
board of education, one for one year, one for two years, one for three years, 
one for four years and one for five years, and until their successors are elected 
and qualified. The terms of office of such members shall begin on the fif
teenth of July, 1914, and each year thereafter on the third Saturday of Jan
uary. Each year thereafter, one member of the county board of education 
shall be elected in the same manner for a term of five years. The presidents 
of the various boards of education, within the county school district, shall 
be paid their necessary and actual expenses incurred while meeting for the 
purpose of electing members of the county board of education. Such ex
penses shall be allowed by the county auditor and paid out of the county 
treasury upon the order of the chairman and clerk of the meeting. 

"Sec. 4730. The county auditor of each county shall issue the call for 
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the first meeting, giving at least ten days' notice of the place where such 
meeting will be held. The call for all future meetings shall he issued by 
the county superintendent. The meeting shall organize by electing a chair
man and a clerk. The vote of a majority of the members present shall be 
necessary to elect each member of the county board. The members of the 
county board so elected, may or may not be members or officers of any village 
or rural board of education. The result of the election of members of the 
county board of education shall be certified to the county auditor by the 
chairman and clerk of the meeting. 

"Sec. 4731. Each member of the county board of education shall within 
ten days after receiving notice of his election, take an oath that he will per
form faithfully the duties of his office. Such oath may be taken before any 
one authorized by law to administer oaths. If any person so elected shall fail 
to take such oath within the time prescribed, the office to which he was 
elected shall be considered vacant. Any vacancy on the board shall be filled 
in the same manner as is provided in section 4748 of the General Code." 

The facts submitted by you are the same as those submitted by Bon. E. A. Scott, 
prosecuting attorney of Adams county, and in connection with said statement of 
facts, certain questions were asked which were answered in opinion Xo. 1266, of this 
department, rendered to :\Ir. Scott, under date of February 14, 1916. 

In that opinion, it was held, that under provision of section 4729, G. C. (104 
0. L., 136), the member of the board of education elected on the seC'ond Saturday 
in June, 1914, for the one year term, should hold over until the third Saturday in 
January, 1916, and until his successor is elected and qualified; that the meeting of 
the presidents of the various village and rural school districts of the county school 
district, on January 14, 1916, for the purpose of electing a successor to said member 
was properly called by the county superintendent, under the above provision of sec
tion 4730, G. C., and that if said presidents of said boards of education had elected 
said successor in compliance with the provisions of said statute, the person so elected, 
upon qualifying for the office of member of the county board of education, would 
have held said office for the term of five years, commencing on January 15, 1916. 

It having appeared that only sixteen of said presidents were present at said meet
ing, and that eight votes were cast for one candidate and seven for another, in view 
of the provision of section 4730, G. C. (104 0. L., 137), that: 

"The vote of a majority of the members present shall be necessary to 
elect each member of the county board of education," 

it was held that there was a failure to elect. It was further held, however, that inas
much as the member of the county board of education elected on the second Sat
urday in June, 1914, for a term of one year, holds over until his successor is elected 
and qualified, no vacancy existed in said county board within the meaning of the 
latter part of section 4731, G. C. (104 0. L. 137), which provides that: 

"Any vacancy on the board shall be filled in the same manner as provided 
in section 4748 of the General Code." 

The facts submitted by you being identical with those submitted .by :\Ir. Scott, 
and considered in the aforesaid opinion, I have deemed it necessary to briefly set forth 
the holding of said opinion preliminary to the consideration of the questions sub
mitted by you. 

You first inquire whether the presidents of the board.s of education of the va
rious village and rural school districts of your county school district may meet at 



ATTORXEY -GEXER_\L. 699 

this time for the purpose of electing a member of the county board of education to 
succeed the member whose term expired January 14, 1916, but who is holding over 
because of the failure of said presiden_ts to elect a successor at their meeting on sli'id 
date. 

While section 4729, G. C., as above quoted, required that the first meeting of 
the presidents of the board~ of education above referred to should be held on the 
second Saturday in June, 1914, for the purpose of electing the members of the county 
board of education as therein provided, section 4730, G. C., required the county au
ditor to issue the call for said meeting, as in said section provided, it will he observed 
that as to all subsequent meetings of said presidents for the purpose of electing a suc
cessor to the member whose term, by the above provision of section 4729, G. C., ex
pires on the third Saturday in January, of any year, no time is fixed for said meeting, 
and the only provision of the statute relating thereto is the provision of section 4730, 
G. C., that: 

"The call for all future meetings shall be issued by the county superinten
dent." 

Section 4745, G. C. (103 0. L., 275), provided that: 

"The term of office of members of each board of education shall begin 
on the first l\Ionday in January after their election, and each such officer 
shall hold his office for four years, except n.s may be specifically provided in 
chapter 2 of this title (relating to city school districts), and until his successor 
is elected and qualified." 

"'here, under the provision of the latter part of section 4745, G. C., as above 
quoted, a member of the board of education of a school district holds over because 
of the failure of the qualified electors of said district, at the regul,ar election for said 
purp~e, to elect a successor to said member, no vacancy exists within the meaning 
of section 4748, G. C., and said member holds over until the electors of said district 
at a "subsequent regular election for said purpo~e, elect a successor to said member 
and until said successor qualifies in the manner provided by law. If said successor 
should fail to qualify ~ithm the time prescribed in section 4748, G. C., then a va
.cancy would be created which could be filled in the manner provided in said section. 

As has already been stated, it was held in the opinion heretofore referred to that 
the member of the county board of education whose term expired on January 14, 1916, 
holds over because of the failure of the presidents of the boards of education of the 
village anrl rural school diHtricts, above referred to, to elect a successor, and no vacancy 
exists within the meaning of the provision of the latter part of section 4731, G. C., 
which could be filled in the manner provided in said section 474R, G. C. 

In view of what has been said as to the holding over of the mPmbPr of the board 
of education hy virtue of the provision of the latter part of section 4745, G. C., as 
above quot('d, until the election of his successor at a subsequent rPgubr l'lection for 
that purpose and until said successor is duly qualified, it may be argu('d that a meet
ing of the preRidents of the hoards of education above referred to may not be called 
at this tin1P for the purpose of electing a successor to the member of the county hoard 
of education in question, and that said member is entitled to hold over for another 
year, in view of the fact that said presidents are required to meet at the call of the 
county Huperintendent for the purpose of electing a s,uccessor to the member of your 
county hoard whose term will expire on the day preceding the third Saturday in 
January, 1!117, or it may even he ar~~:ued that in view of the fact that if a successor 
to the member in question had been elected at the meeting held on Januru'y 14, 1916, 
and had qualified in the manner pro\ ided by law, said successor would have held 
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office for a ter'm of five years from January 15, 1916, and until the election and quali
fication of his successor, said member is entitled to hold over for the full term of five 
years and until his successor is elected and qualified. It seems clear to my mind, 
however, that inasmuch as no time is fixed for holding said meetin11: in any year, there 
is no practical difference in the operation of the statute between the calling of a meet
ing of said officials for the purpose of electing a successor to said member, and the 
calling of a meeting of the members of the county board of education under authority 
of the latter part of section 4i31, G. C., as above quoted to fill a vacancy in said board 
in the manner provided in section 4i48, G. C. In fact, there is nothing in the statutes 
above set forth to prevent said presidents from holding a meeting at this time for the 
purpose of electing such successor and for the further purpose of electing a successor 
to the member whose term will expire on the day preceding the third Saturday in 
January, 191i. I ani of the opinion, therefore, that your first question must be an
swered in the affirmative. 

While, as before noted, the county superintendent is charged with the duty of is
suing the call for said meeting by the above provision of section 4730, G. C., I do not 
think it can be said that this authority vested in said official is exclusive and that 
upon his refusal to perform this duty said meeting may not be held at this or any 
other time during the year, with any more reason than it could be said that upon the 
refusal of said county superintendent to issue a call for a meeting of said presidents 
for the purpose of electing a successor to the member whose term will expire on the 
day preceding the third Saturday in January, 1917, said meeting could not be held 
for said purpose. Such a holding would defeat the manifest purpose of section 4729, 
G. C., which provides the opportunity to effect a gradual change in the personnel of 
the county board of education in the ma,uner therein prr!Jcribed. 

I am of the opinion therefore, in answer to your second question, that if the county 
superintendent refuses to call said meeting, the same may be called in the manner 
suggested in your inguiry, provided the written notice served upon each of the several 
presidents above referred to sets forth the time when, the place where, and the purpose 
for which said meeting is to be held. 

Permit me to add further that I have just been informed that the questions pre
sented by the prosecuting attorney of Adams county, in answer to which the aforesaid 
opinion was rendered, were presented to the court of common pleas of said county and 
the holding in said opinion was sustained by that court. A copy of said opinion is 
enclosed. 

Respectfully, 
EDWARD c. Tl!RII;ER, 

A tlorney-General. 
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1497. 

STATE AND l\fCNICIPAL CIVIL SERVICE C0:\'1:\HSSIONS---ACTHORITY 
TO PROCCRE ATTENDANCE OF WITNESSES IS CONFERRED ON 
COMMISSIONS-HOW SUCH WITNESSES ARE TO BE PAID-FEES 
NOT PAYABLE IN ADVANCE. 

1. The authority to procure the attendance of witnesses and to issue processes therefor, 
as prmided in section 486-7, G. C., as amended, 106 0. L., 403, i.~ conferred only upon 
the state and municipal ci1il serrice commisbion. 

2. Witnesses summoned by the state ciLil service commission may b~ paid from 
the slate tretiBUry, and witnesses summoned by the municipal cil·il senice commission 
may be paid from the county treasury upo~t the certificate of 1;aid commission u·hen duly 
audited and allowance of said claims by the county commissioners is not required. Wit
nesses summoned by said commissions may not demand their fees in admnce and no costs 
including uitness fees in any hearing before said commissions may be adjudged against 
any party involved in any of the matters submitted. 

CoLUMBVS, OHio, April 19, 1916. 

The State Civil Service Commission, Columbus, Ohio. 

GENTLEMEN:-! have your letter of April 7, 1916, as follows: 

"Paragraph five, section 486-9, provides for fees to be paid persons who 
are summoned as witnesses in hearings and investigations before the civil 
service commission. The provision reads: 

" 'Fees shall be allowed to witnesses, and on their certificate, duly 
audited, shall be paid by the state treasurer, or in the case of municipal com
missions by the county treasurer, for attendance and traveling, as is pro
vided in section 3012, of the General Code, for witnesses in courts of record. 

"Section 3012, referred to provides: 

" 'Eat:h witness in civil causes shall receive the following fees: For 
each day's attendance at a court of record, to he paid on demand by the party 
at whose instance he is summoned, and taxed in the bill of costti, one dollar, 
and five cents for each mile from his place of residence to the place of hold
ing such court, and return; for testifying before an officer authorized to take 
depositions, under a subpoena, seventy-five cents, and five eents for each 
mile from his place of residence to the place of taking depositions, to be paid 
on demand by the party at whose instance he is summoned; * * * No 
mileage shall be allowed if the distance from the place of residence of the 
witness to the place where called to testify is less than one mile.' 

"The question that arises is this: 

"In case of hearings before a municipal civil service commission docs 
section 3012 mean that fees paid to witnesses shall be paid on demand. by 
the party at whose instance such witnesses are summoned? Does the person 
who makes an appeal to the civil service commission have to pay for his 
own witnesses, or do fees paid witnesses come from the party losing the action?" 

Your foregoing inquiries involve not only a consideration of that part of section 
486-7, G. C., as amended 106 0. L., 403, which you quote in your letter, but also other 
provisions of said section, which for convenient reference I will quote as follows: 
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"Fourth: l\Iake investigations, either sitting in bane or through a 
single commissioner or the chief examiner, concerning ali matters touching 
the enforcement and effect of the provisions of this act and the administra
tive rules of the commission prescribed thereunder. In the course of such 
investigations each commissioner and the chief examiner shall have the power 
to administer oaths and affirmations, and to take testimony relative to any 
matter which the commission has authority tp investigate. 

"Fifth: Have the power to subpoena and require the attendance and 
testimony of witnesses and the production thereby of books, papers, public 
records and other documentary evidence pertinent to the investigations, 
inquiries, or hearings on appeal from the actions or decision of an appointing 
officer as is herein authorized, and to examine them as it may require in re
lation to any matter which it has authority to investigate, inquire into or 
hear. Fees shall be allowed to witnesses, and on their certificate; duly audited, 
shall be paid by the state treasurer, or in the case of municipal commissions 
by the county treasurer, for attendance and traveling, as is provided in sec
tion 3012 of the General Code for witnesses in courts of record. All officers in 
the civil service of the state, or any of the political subdivisions thereof, and 
their deputies, clerks, subordinates and employes, shall attend and testify 
when summoned so to do by the commission. Depositions of witnesses may 
be taken by the commission in the manner prescribed by law for like deposi
tions in civil actions in the courts of common pleas." 

When all of the foregoing provisions of this section are considered together I 
think it is manifest that its provisions refer to and apply only to witnesses who are 
summoned by the state or municipal civil service commission, and that a discretion 
is vested in said commissions as to what witnesses and the number thereof who shall 
be summoned to testify in any matter before them. In other words, while a party 
to any hearing may suggest to the commission the persons whom he desires for wit
nesses, no mandatory duty rests upon such commission to summon said witnesses, 
as would be the case in a civil action in a court of justice. It follows, therefore, that 
the processes for summoning witnesses as provided in this section are subject wholly 
to the control of the commission, and are not available to any party to a hearing at 
his instance and upon his motion. This does not mean that a party to a hearing is 
precluded from offering any evidence or the testimony of witnesses, but it does mean 
that the purpose of this law is to furnish the commission and not the parties to a hear
ing the means, at the expense of the public, to procure the testimony of witnesses and 
other evidence to enable them to hear and determine justly the matters in controversy. 

This being so, when the commission with due regard for the rights of all parties 
determines what witnesses are necessary, it is empowered to procure their testimony, 
either in person or by deposition. Should any party feel aggrieved by the action of 
the commission in this respect, he may, as before observed, at his own expense, procure 
other witnesses, and the commission may hear their testimony. This, however, would 
be entirely voluntary on the part of the party submitting such testimony, and would 
involve no expense to the commission or to the public. \Vhen witnesses are sum
moned by the commission as aforesaid, they shall be paid as provided in that part of 
said section quoted by you, which slightly elaborated, so as to express fully its complete 
meaning, may be said to provide as follows: 

"Fees shall be allowed to witnesses, and on their certificate, duly audited, 
shall be paid by the state treasurer, or in the case of municipal commissions 
(on their certificate, duly audited, shall be paid) by the county treasurer, 
for attendance and traveling, as is provided in section 3012 of the General 
Cod e for witnesses in courts of record." 
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The effect of the foregoing provision is to make the fees of witnesses summoned 
by a muni<'ipal commission, as hereinbefore explained, payable from the county treasury 
upon the certificate of !mch commission when duly audited. It is not provided in 
said section, nor is it contemplated, that the fees of such witnesses before payment 
shall require the action of any other authority or of the county commissioners. The 
provisions of section 3012, G. C., fixing the compensation of witnesses, are adopted 
and made a part of this law. l'nder the rule of compensation as fixed by said section 
3012, G. C., nothing remains to be done except to determine and certify the amount 
due each witness, which is done by the commission. In other words, this law authorizes 
the amounts to be paid witnesses to be fixed by the commission, and, therefore, con
stitutes one of the exceptions coming within the provisions of section 2460, G. C.' 
Wben witnesses are summoned by any municipal commission under the foregoing 
provisions of the law, the rounty stands responsible for the payment of their fees, 
and the further provisions of section 3012, G. C., in respect to the right of a witness 
to demand his fees when summoned, or before he is sworn, can have no application 
in the case of a witness summoned by the commission to appear before it. 

In view of these considerations no witness summoned as aforp~aid may demand 
his fees in advance, nor may any party to any hearing before the commission be held 
responsible for the fees of any witnesses summoned by said commission. 

In answer to your inquiries, therefore, I must advise: 
(1.) That as no witnesses are summoned at the instance of any party other than 

the commission no witness fees may he demanded in advance, and; 
(2.) That all witnesses summoned by the commission must be paid as aforesaid, 

and that no costs including witne-Ss fees may be adjudged against any party to a hearing 
before the commission. 

It must be observed in conrlusion that the fees of witnesses certified by the state 
civil service commission may be paid only from a fund in the state treasury appro
priated for that specific purp~se. This question was considered fully in an opinion 
to you under date of October 29, 1915, and reported in Vol. III, page 2139, of the 
Attorney-General's Opinior.s for the year 1915. Respectfull}·, 

1498. 

EDWARD C. TuRNEH, 

Attorney-Gen P.ral. 

HO:\IE Rl'LE CO:\L\USSIOX-ADOPTIOX OF CHARTER St;B::\IITTED BY 
St;CH CO:\L\IISSIOX-HOW EXPENSES OF ELECriOXS FOR ABOVE 
Pl'RPOSEH ARE TO BE PAID-FR0:\1 COl'XTY TREAHl~RY. 

ExJ-enses of a special election by a city for the purpose of mting upon the proposition 
of a home rule charter commission, as u:ell as the expenses of a special election held upon 
the adoption of a charter sulnnitted by such a commi.~;ion, are to be paid by the county, and 
the same are not to be charged back by the county against the municipality to be retained 
from the funds due said municipality at the next semi-annual distribution of taxes. 

CoLc~mcs, Omo, April 1!}, 1916. 

Bureau of I nspeclion and Supenision of Public Offices, Columbu.~, Ohio. 

GEXTLEMEN:-We are in receipt of your letter of :\larch 3d as follows: 

"\Ye would respectfully request your opinion upon the following questions: 
"(1) Are the expenses of a special election by a city, for the purpose 

of voting upon the proposition of a home rule charter commission for said 
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city, under Art. 18 of the constitution of Ohio, legal expenses against the city 
funds to be paid direct by the warrant of the city auditor, or must such ex
pense be certified by the deputy state supervisors of elections to the county 
auditor and be paid by the county? 

"(2) If it is held that the latter course is the proper procedure, is it 
the duty of the county auditor to retain from the fund~ due to said city at 
the next distribution of taxes, the expenses of such an election? 

"(3) Like inquiry is made as to the payment of the expense of a special 
election held upon adoption of a charter submitted by a commission, selected 
under the home rule provisions of the constitution." 

Section 8 of the municipal home rule amendment to the constitution provides 
as follows: 

"The legislative authority of any city or village may by a two-thirds 
vote of its members, and upon petition of ten per centum of the electors 

• shall forthwith, provide by ordinance for the submission to the electors, of 
the question, 'Shall a commission be chosen to frame a charter?' The ordi
nance providipg for the submission of such question shall require that it be 
submitted to the electors at the next regular municipal election if one shall 
occur not less than sixty nor more than one hundred and twenty days after 
its passage; otherwise it shall provide for the submission of the question 
at a special election to be called and held within the time aforesaid. * * * 
Any charter so framed shall be submitted to the electors of the municipality 
at an election to be held at a time fixed by the charter commission and within 
one year from the date of its election, provision for which shall be made by 
the legislative authority of the municipality in so far as not prescribed by 
general law. * * *" 

There is no provision in the above constitutional amendment for the payment 
of the expenses of such elections. 

We are therefore relegated to the general statutes in order to ascertain how the 
expenses of said election shall be paid. 

Section 5052 of the General Code provides as follows: 

"All expenses of printing and distributing ballots, cards of explanation 
to officers of the election and voters, blanks, and other proper and necessary 
expenses of any general or special election, including compensation of pre
cinct election officers, shall be paid from the county treasury, as other county 
expenses.'' 

There is no doubt that the two elections referred to in your inquiry are "special 
elections," and unless we can find some authority whereby the expenses thereof shall 
be charged against the municipality, the county will have to pay the same. 

Section 5053, G. C., provides that in November election held in odd numbered 
years, the compensation and expenses shall be a charge against the township, city 
or village in which the election was held, and the amount so paid by the county shall 
be retained by the county auditor at the time of making the semi-annual distribution 
of taxes. This, however, can in no way refer to the special elections indicated in 
your letter. 

In opinion No. 82, rendered on February 12, 1915, to Hon. John :\I. :\Iarkley, 
prosecuting attorney, Georgetown, Ohio, I held that the expenses of a special municipal 
election held in a municipality, to determine whether or not the sale of intoxicating 
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liquor as a beverage should be prohibited in such municipality, must be paid out of 
the county treasury and may not be charged back against the municipality. 

The same rule would apply to the special elections referred to in your inquiry. 

Without undertaking to give a complete history of the statute, which was desig
nated as section 2966-27, of the Revised Statutes, but which has since been codified 
into sections 5052 and 5053 of the General Code, I will, however, refer to the act as 
found in 91 0. L., page 243, passed May 15, 1894. This was an act to amend section 
14 of the act found in 90 0. L., page 263, and provided in part as follows: 

"Section 14. All expenses arising from printing and distributing ballots, 
cards of explanation to officers of election and voters, blanks, and all other 
proper and necessary Pxpenses of any general or special e!ections, including 
compensation of precinct election officers, shall be paid out of the county 
treasury as other county expenses; but, except in the case of Xovember 
elections, shall be a charge against the township, city, village or political 
division in which such election was held, and the amount so paid by the 
county, as above provided, shall be retained by the county auditor from 
the funds due to such township, city, village or political division, at the time 
of making the semi-annual distribution of taxes; * * *" 

At the time of the passage of the above act municipalities held elections for their 
officers in April, and not in November. 

On October 2, 1902, the Municipal Code was enacted (See 90 0. L., 20). Sec
tion 222 of said act provided for the first election under the act to be held on the first 
Monday in April, 1903, and for an election every year thereafter, on the first Monday 
in April. 

On March 17, 1904, the legislature amended section 222 of the Municipal Code. 
t97 0. L. 39), and provided that, beginning with the year 1904, the regular munici
pal election should be held on the first Tuesday after the first Monday in November. 
It was therefore in the year 1904, that the time for the holding of municipal elections 
was changed from April to November. 

In 1905, article XVII of the constitution, was adopted. Section 1 of said article 
provides that the elections for state and county officers shall be held on the first Tues
day after the first :\Ionuay in November, in the even numbered years, and all elec
tions for all other elective officms on the first Tuesday after the fir3t Monday in 
Kovember in the odd numbered years. 

Section 2966-27, R. S., as found in 91 0. L., 243, was not then amended; but 
on April 91 1908, the legislature amended section 14, of the act passed :\lay 15, 18!14 
(99 0. L., 84), so as to contain practically the same language as is now found in sec
tions 5052 and 5053 of the General Code. Therefore, the change made from the 
provisions of the act found in 91 0. L., 243, was not made by the codifying commis
sion, but was made by the general assembly as indicated. The language of the act 
p;ssed in 99 0. L., 84, is clear and explicit, and, as I see it, admits of no interpreta
tion other than that which I have heretofore expressed. 

Section 5052, G. C., requiring that the county shall pay all the expenses of elec
tions, and there being no statutory authority under section 5053, G. C., to charge 
the same back to the municipality, the conclusion is inevitable that no such charge 
can be made. 

In passing on this question, I have not considered whether or not said sections 
5052 and 5053, as found in the General Code, are constitutional. I have simply 
passed on the question of the meaning of the provisions of said sections as found in 
the General Code. l\or have I passed in any way upon such expenses as are to be 
paid under section 4946, G. C. 

23-Vol. "1-A. G, 
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Specifically answering your question, therefore, I am of the opmwn that the 
expenses of a special election by a city, for the purpose of voting upon the proposi
tion of a home rule charter commission, are to be paid by the county, and that the 
same should not be charged back against the municipality to be retained from the 
funds due said municipality at the next distribution of taxes; and further, that the 
expenses of a special election, held upon adoption of a charter submitted by a com
mission, are to be paid by the county and not charged back. 

1499. 

Respectfully, 
EDWARD C. TuRm:R, 

Attorney-General. 

APPROVAL, RESOLUTIONS FOR 1:\IPROVE::O.IEXT OF ROADS I~ TE~ 
COUNTIES. 

CoLUMBUS, Omo, April 19, 1916. 

BoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:--'-1 have your communications of April 17 and April 18, 1916, trans· 
mitting to me for examination, resolutions relating to the following roads: 

"Champaign county-Sec. '0' of Urbana-West Jefferson road, Pet. 
No. 2146, I. C~. H. No. 188. 

"Clark county--8ec. '1,' Springfield-Urbana road, Pet. Xo. 2158, I. C. 
H. No. 187. 

Clark county-Sec. '1,' Springfield-Urbana road, Pet. Xo. 2158, I. C. H. 
No. 187. · 

"Erie county-Sec. '0,' Sandusky-Norwalk road, Pet. Xo. 1480, I. C. 
H. No. 294. 

"~Iercer county-Celina-Greenville ro9.d, Pet. No. 2681, I. C. H. No. 
211, Sec. 'E.' 

"Monroe county--8ec. 'J,' \Voodsfield-Marietta road, Pet. Xo. 2718, 
I. C. H. No. 389. 

• "Ross county--8ec. 'l\1,' Chillicothe-Lancaster road, Pet. Xo. 2880, 
I. C. H. No. 361. 

"Tuscarawas county--8ec. '0,' New Philadelphia-l7hrichsville road, 
Pet. No. 3000, I. C. H. Xo. 412. 

"Jefferson county-steubenville-Cambridge road, Sec. 'H,' I. C. H. 
No. 26, Pet. No. 2538. 

''Knox county--8ec. 
2552, I. C. H. Xo. 339. 

''Knox county-8ec. 
2553, I. C. Ii. Xo. 23. 

'J' of the l\lt. Vernon-Coshocton road, Pet. Xo. 
(Also copy.) 
'I' of the Columbus-l\1illersburg road, Pet. No. 

/n,"" "Knox cou~ty-8ec. 'I' of the Columbus-l\Iillersburg road, Pet. No. 
· 2553, I. C. H. No. 23. 

"Union county--8ec. 'F' of the "Crbana-l\1arysville road, Pet. No. 3013, 
I. C. H. No. 191.'' 

I find these resolutions to be in regular form, and am therefore returning the 
same with my approval endorsed thereon. 

Respectfully, 
EDWARD C. TCR.'\"ER, 

Attorney-General. 
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1500. 

TOWXSHIP TRL":;TEEs--WITHOL"T Al'THORITY AT PRESEXT TL\IE TO 
SL"K\IIT TO ELECTORS OF TOWXSHIP BOXD ISSCE FOR ROAD PUR
POSES-WHEX S"CCH Ql'ESTIOX ~IAY BE SCK\IITTED UXDER PRO

YISIOXS OF CASS HIGHWAY L.-\W-Pl"'RPOSE DEFIXED-COUXTY 
Co:\DIISSIOXERS ~lAY ISSUE BOXDS FOR RO.-\D REPAIR PUR
POSE:;. 

Tou'ltship trustees are ll"ithout authority at the present time to submit to the electors 
of a tou·nship a bond i.,sue for road purposes~ Snch question may not be submilled until 
the budget commission has made its report and it is knou'TI. how much will be realized from 
the lay already made, and how much of the cost of the projected u·ork will have to b~ met 
by a bond is.~ue. 1 Such bonds can arzly be issued for construction or reconstructi'm work. 
County commiss'!:oners, may, howecer, issue bonds at the present time for road repair pur
poses and the proceeds of such bonds may be used by the county commissioners in the repair 
of township roads. 

CoLmrBus, 0Hro, April 20, 1916. 

Hox. 0THO "'· KEXXEDY, Prosecuting Allorney, Bucyrus, Ohio. 

DEAR Sm:-I have your inquiry under date of :\larch 20, 1916, which reads as 
follows: 

"In Crawford county there are a number of townships that have im
proved roads that are in great need of repair. Thes3 townships have prac
tically no money with which to make such repairs. That is, the sum in the 
treasury that might be used for that purposa is wholly inadequate to meet 
the expenses that will be necessarily incurred in making needed repairs. 
Some of these roads are in very bad condition, and if not repaired during the 
present year, I am informed that they will be almost, if not altogether, 
ruined. 

"The question is: How can these to-.vn>hips get the money with which 
to make these needed repairs during the present year? Th~re is no question 
but that arrangements can be made by way of a levy for future years, but 
it is a question of the present. In your opinion, can they borrow money, 
either with or without a vote of the people for this purpose'!" 

The right of township trustees to borrow money for road purposes has been dis
cussed and passed upon in several opinions of this department heretofore rendered. 
The matter was first under consideration in opinion Xo. R-!9, rendered to the bureau 
of inspection and supervision of public offices on September 21, 1915. In that opin
ion it was pointed out that as the Cass highway law did not go into effect until Sep
tembE-r G, 191;'), and that as no levy might be made in l!H5 under section GO of that 
act, section 32!l8-1, G. C., no elPction to detPrmine the question of issuing bonds might 
be held until aftpr the time in the year 1916, when the township had made its levy 
under sPction 3298-1, G. C., and it had been detE-rmined. that said levy did not fur
nish sufficiE-nt fw1ds for the construction and repair of the designated roads. 

It was also pointed out in the opinion in question that, under a 1thority of the 
several sections of chapter III of the Cass highway law, township trustees might issue 
bonds only for the construction or rE-construction of roads and not for the repair there
of. In opinion Xo. 1264, rendered to Hon. Hugh F. Xeuhart, prosecuting attorney 
of Xoble county, on }'ebruary 14, 1!llti, it was held that township trustees must make 
the lPvy provided for in sPction GO of the Cass highway law, section 3298-1, G. C., 
and it must be determined that said levy doPS not furnish sufficient funds before the 
trusteC's may evPn submit the question of a bond issue to the qualified elcctord of the 



708 OPINIONS 

township, and that this is true, even if the township trustees are aware that a levy 
which may be hereafter made, will be sufficient for the P.urpose of improving the roads 
designated by them. 

In opinion ~o. 1407, rendered to Dean E. Stanley, prosecuting attorney of \Yarren 
county, on March 22, 1916, it was further pointed out that the amount produced by 
a levy, under section 3298-1, G. C., cannot be known until the budget commission 
has completed its work, which must be not later than the third :\Ionday in August, 
unless the time be extended by the state tax commission. The further conclusion 
was expressed that the question of a bond issue may not be submitted by the town
ship trustees until the budget commission has made its report and it is known how 
much will be realized from the levy and how much of the cost of the projected work 
will have to be met by a bond issue. 

I am enclosing for your information, copies of opinions Nos. 1264 and 1407, re
ferred to above, and am mailing you under separate cover a copy of a pamphlet con
taining opinion ~o. 849. The conclusions expressed in the opinions in question, ren
der apparent the answer to your inquiry, which is that township trustees are not at 
the present time authorized to even submit to the voters the question of issuing bonds 
for road pmposes, and even when the proper time has arrived for submitting such 
question, can only submit the question of issuing bonds for the construction or re
construction of certain designated roads, and will not be authorized to submit the 
question of issuing bonds for repair purposes. 

Complete relief for the situation referred to in your letter may be had, however, 
through the action of the county commissioners. I am enclosing for your informa
tion, a copy of opinion No. 1095 of this department, rendered to Ron. Donald F. 
Melhorn, prosecuting attorney, Hardin county, on December 13, 1915, in which the 
procedure of county commissioners, in the issuing of bonds for road repair purposes, 
is fully outlined. Such bonds may be issued by county commissioners at the present 
time, and in ·dew of the provisions of paragraph {c) of section 241 of the Cass highway 
law, section 7464, G. C., to the effect that the county commissioners shall have full 
power and authority to assist the township trustees in maintaining township roads, 
the proceeds of such bond issue may be used by the county commissioners in the re
pair of either county or township roads. It will be noted that bonds issued under 
authority of section 1C8 of the Cass highway law, section 6929, G. C., in so far as 
they are to be issued in anticipation of taxes, are to be issued in anticipation, not only 
of taxes levied on the entire county, but also of taxes levied upon all township or town
ships in which the road or roads to be improved or repaired may be in whole or in 
part situated. 

The provisions of section 98 of tl1e Cass highway law, section 6919, G. C., as to 
the methods of division of the cost and expense, and the provision of section 100 of 
the Cass highway law, section 6921, G. C., relating to a division by agreement of the 
cost and expense of road work between the county commissioners and the trustees 
of the interested township or townships, are sufficiently broad to permit of any de
sired arrangement between the county commissioners and the township trustees of 
any particular township relating to the share of the cost and expense to be borne by 
the county and township OJ townships, respectively. 

The language of section 6921, G. C., to the effect that the county commissioners 
may enter into an agreement with the trustees of the interested township or town
ships, whereby said county and township, or one or more of them, may pay such pro
portion of the cost and expenses as may be agreed upon between them, is sujficiently 
broad to warrant any division that may be mutually agreed upon, even should such 
division involve the payment of the entire cost and expense by the interested town-
ship or townships. Respectfully, 

EDWARD C. TrRXER, 

Attorney-General. 
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1501. 

APPROYAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOXD ISSUE, CITY 
OF CLEVELAXD, OHIO. 

Cou:.'MDCR, Omo, April 21, 1916. 

Indmtrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of the city of Cleveland, Ohio, in the amount of $153,000.00, 
issued in anticipation of the collection of special assessments for the improve
ment of various streets of the city under ordin:mce Xo. 39226, being 153 
bonds of one thousand dollars each." 

I have examined the tranFcript of the proceedings of the council and other officers 
of the city of Cleveland, Ohio, relative to the issuance of the above bonds, also the 
bonds now in the hands of the treasurer of state, and I find the same regular and in 
conformity with the provisions of the General Code of Ohio and of the provisions of 
the charter of said city. 

I am of the opinion that said bonds are valid and binding obligations of the city 
of Cleveland. 

Respectfully, 
EDWARD C. TURNER, 

A 1/ainey-General. 

1502. 

DISAPPROVAL, LEASE TO GLEN BROWN OF CERTAIX CAXAL LANDS 
IX CITY OF AKRON, OHIO. 

CoLUMBUR, Omo, April 22, l!Jlo. 

HoN. FRAXK R. FAL'YER, Superintendent of Public Works, Columlms, Ohin. 

DEAR SIR:-I have your communication of :\larch 11, 1916, transmitting to 
me for examination a lease to Glen Brown of certain canal lands in the Pity of Akron, 
Ohio. I have examined the lease in question and find that it covers certain portions 
of the towing path embankment of the canal, and does not provide fur the construetion 
of any new towing path by the lessee, either upon the opposite or berme embankment, 
or in any other location. I am of the opinion from an examination of the statutes 
that you are unauthorized to lease the towing path embankment of a canal for railway 
purposes, even where the lease covers less than two miles, as I am informed in the case of 
this particular instance, unless, indeed, provision is made in the lease for the eonstruction 
of a new towing path, which construction should be required of the lessee at his expense. 
It has been suggested informally that the lessee in the proposPd lease might he willing 
to enter into a lease containing a stipulation covering the above matter, and if that be 
true I am of the opinion that a lease might properly be made covering the canal lands 
in question. If it should be desired to enter into such a lease, and submit thP same for 
approval, I suggest the use of the following language: 

"The party of the second part, for himself, his heirs, executors, ad
ministrators and assigns, hereby agree that if at any time the party of the first 
part herein named requires the use of a towing path along that part of the 
canal where this lease covers any part of the present towing path embank-
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ment, he will construct, at his own expense, a connected towing path embank
ment upon the present berme embankment on the opposite side of said Ohio 
canal, including all necessary change bridges or cross-overs, and said towing 
path embankment and change bridges or cr\14S-overs to be constructed by the 
party of the second part as soon lll3 he is notifi,ed so to do by the superinten
dent of public works of Ohio, and to be constructed in conformity with plans 
and specifications to be approved by said superintendent of public works; 
and if at any time a temporary towing path is required or desired by the 
party of the first part before a new towing path is constructed, then and in 
that event the said party of the first part shall have the right to enter upon and 
use for towing path purposes, and without compensation to said second party, 
the road bed of the railway located upon parts of the present towing path 
embankment of said Ohio canal under the terms of this lease." 

I also suggest that in the event of the preparation of a new lease the description 
of the leased premises be modified to read as follows: 

"Beginning at a point in the berme embankment of the Ohio canal in 
the city of Akron, Summit county, Ohio, opposite station 1803 of G. F. 
Silliman's survey of said canal, made under the direction of the state boilrd of 
public works in the summer of 1912, and extending thence southerly over and 
along said berni.e embankment, including the full width thereof, a distance of 
1037 feet, more or less, to the southerly line of Cherry street in said city; 
thence along the outer slope of the present towing path embankment of said 
canal 163 feet to a point opposite station 1816 of Silliman's survey; t~:-nce 
southerly and easterly by a twenty-four degree curve to the left across a por
tio .. of the present widewater of said canal between locks 6 and 7 of the Ohio 
canal, north of Portage Summit level, to station 1821 of Silliman's survey; 
thence southeasterly over and along the outer slope of the present towing 
path embankment to station 1833; thence continuing in a southerly direc
tion on and along the present towing path embankment to a point opposite 
station 1833, plus 65.8 of Silliman's survey of said canal; thence southwesterly 
crossing over lock No. 3 of said Ohio canal north of Portage Summit level 
to a point at or near station 1835 of i:lilliman's survey of said canal; thence in 
a southwesterly direction over and along the outer slope of the present tow
ing path embankment to a point opposite station 1845 of said Silliman's 
survey; thence southerly over and along the inner slope of the present towing 
path embankment, and including a strip of ground about 8 feet in width along 
the easterly side of the present canal channel to station 1849 of said Silliman's 
survey; thence southerly over and along the present outer slope of said towing 
path embankment to the northerly line of Bartges street in said city of Akron, 
at station 1881 of Silliman's survey of said canal, and containing 168,950 square 
feet, more or less, excepting therefrom so much of said canal land as has hereto
fore been leased by the state of Ohio to the following parties." 

The right of the state to operate lock Xo. 3, and to pass boats through the same, 
should be protected by the insertion of a clause in the lease, and the following language 
is suggested for use in this connection: 

"At the point where the party of the second part constructs a line of rail
way over lock Xo. 3 of said Ohio canal, said party of the second part shall 
construct a good and sufficient drawbridge, according to plans and specifica
tions approved by the superintendent of public works, and shall provide for 
the operation of the same at his expense, so that the party of the first part 
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may at all times durin~ the continuance of this lease operate said loek and 
its appurtenances, and freely pass boats through thP same, and said party of the 
second part shall not be entitled tinder this le:u~e to construct any railway 
tracks or other works that will in any way interfere with the free use and 
operation of said lock and its appurtenances and thP passage of boats through 
said lock and canal." 
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In order that the rights of prior lessees may be fully protected I also suggest that 
if the lease be redrawn the following paragraph be inserted: 

"The party of the second part shall fully respect all the rights of the 
other leRsees of the state of Ohio, hereinheforP rPfPrred to, and shall not inter
fere in any way with their rights under their respective leases, and shall he 
liable to said lessees for any interference with or infringement upon their 
rights." 

For the reasons above stated l am return·n;, without my approval, the lers) as 
submitted, but if a new lease is drawn and executed in accordan~e with the suggestions 
herein contained, I will approve the same. 

1503. 

Respectfully, 
EDWARD c. Tt;RNER, 

Attorney-General. 

ANTITOXIN-WHEN COUNTY CO:\IMISSIONERS :\lAY PAY FOR ANTI
TOXI:;-.r PROCURED BY PHYSICIA:'-1 FOR INDIGENT PERSO~. 

Antitoxin procured by a physician for person in indigent circumstances under sec
tion 2500, G. C., may be paid for on proper certificate under the proz"isions of section 2!iOI, 
G. C. 

CoLUMBUS, OHio, April 22, 1916. 

Hox. F. C. GoODRICH, Prosecuting Attorney, Troy, Ohio. 

DEAR Sm:-I have your letter of April 13, 1916, which is as follows: 

"The statutes provide that arranl!;ements shall hP made for the furnish
in~!; of diphtheria antitoxin free to physicians. John W. Fulkerson, a drug~ist 
of this city, has furnished some of this antitoxin to certain physicians upon 
the order of the health officer of the rity of Troy, and has prPsPntPd his bill 
to the commissioners of :\Iiami rounty. Have the commissionem any auth
ority to pay this bill, or should the bill be sent to the state hoard of health? 

"The civil sPrvice commission for the city of Troy held some investi~~:ations 
in refPrence to the suspension of the chief of police and ehicf of the fire dPpart
ment of Troy. They were susprndrd, and the costs of the hcarin~~: have 
been eertified to the county auditor. Have the commissioners any author
ity to pay these costs whrn no money has been set apart for this purpose?" 

Sections 2500 and 2501 of the General Code are as follows: 

"Sec. 2500. When a physician, regularly authorized to prar·tir·e ml'di
eine under the laws of this state, is ('ailed upon to treat a pPrson ~llffPring 
from diphtheria who is in indigcnt circumstances, or a rhild suffpring from 
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diphtheria whose parents are in indigent circumstances, and he is of the opinion 
that antitoxin should be administered to such person or child or to others 
who may have been exposed to the cont~gion of such disease, he may make 
application to any health officer within the county therefor." 

"Sec. 2501. When satisfied of the indigent circumstances of the persons 
to be treated, such health officer shall certify the fact to the county com
missioners and immediately authorize the attending physician or any drug
gist to furnish such antitoxin for the persons so to be treated. The anti
toxin so furnished shall be paid for upon the allowance of the county com
missioners from the general fund of the county." 

Cnder the provisions of the sections quoted there is ample authority lodged in 
the commissioners to make payment of the bill referred to in your letter specific pro
vision for such a course being found in the concluding sentence of section 2501 of the 
General Code, supra. 

I am not unmindful of the provisions of the act "to authorize the state board of 
health to produce antitoxin for distribution for the sure and prevention of diphtheria" 
passed at the last session of the general assembly and to be found at page 23 of 106 0. L. 

The very -nature of a case demanding the administering of antitoxin emphasizes 
the necessity for prompt action on the part of a physician which in the great majority 
of cases could not be safeguarded if resort had to be made to the authority granted 
by the latter act and the benefits of the former law, sections 2500 and 2501 of the 
General Code, supra, could not be invoked. 

Sertions 2500 and 2501 of the General Code, supra, afford the authority necessary 
to reach the question under consideration, and it is therefore my opinion that the 
commissioners may and should pay the bill in question, which, of course, is assumed 
to be correct and reasonable. 

The matter involved in the second branch of your inquiry involves some ques
tions now under consideration by the department and as soon as a determination 
has been reached you will be advised with reference to it. 

1504. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

APPROVAL, TRA~SCRIPT OF PROCEEDI~GS FOR BOXD ISSCE, LORDS
TOW~ TOWXSHIP RCRAL SCHOOL DISTRICT, TRC~IBCLL COCXTY, 
OHIO. 

CoLU:UBl'S, OHio, April 22, 19.16. 

I nduslrial Commission of Ohio. Columbus, Ohio. 
GENTLE~!EN:-

"RE:-Bonds of Lordstown township rural school district, Trumbull 
~,:ounty, Ohio, amounting to $25,000.00 for the purpose of purchasing a site 
and the erection and equipment of a school building for the accomodation 
of the centralized schools of said school district, being fifty bonds of $500.00 
each." 

I have examined the transcript of the proceedings of the board of education and 
other officers of Lordstown township rural school district relative to the issuance of 
the above bonds, also the bond and coupon form attached, and I find the same regu
lar and in ronformity with the provisions of the General Code. 
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I am of the opinion that said bonds, drawn in accordance with the fonn submitted 
and executed by the proper officers, will, upon delivery, constitute valid and binding 
obligations of said rural school district. 

1505. 

Respectfully, 
EDWARD C. Trn:~.-.:n, 

Attorney-General. 

OHIO STATE UNIVERSITY-S"UPPLEMENTAL COXTRACT FOR CON
STRL'CTION OF SHOP B"CILDING APPROVED. 

Cou.:!lrm:s, OHio, April 24, 1916. 

HoN. CARL E. STEEB, Sec'y Board of Trustee.~, Olli<> State Cni1-ersity, Columbus, Ohio. 

DEAR Sm:-I am in receipt of a supplemental contract submitted on behalf of 
the Ohio State University entered into by said university with The Dawson Construc
tion Company, which said company has the contract for the construction of a shop 
building on the campus of the Ohio State University. The supplemental contract 
is for the purpose of amending the plans and specifications, and it appears that the 
amendments thereto were duly approved by the governor, secretary of state and 
auditor of state under the provisions of section 2320, G. C., the amount involved in 
such change being in excess of one thousand dollars ($1,000.00). 

I have carefully examined the contract in question and find that the amount 
called for therein is not in excess of the architect's estimate, and that the amount called 
for in the supplemental contract and the amount called for in the original contract 
do not together exceed the amount appropriated for the purpose. 

I have therefore this day approved of said contract and filed the same in the 
office of the auditor of state. 

1506. 

Respectfully, 
EDWARD C. TrnNER, 

Attorney-Geucrul. 

COUNTY C0l\IMISSIONER8-WITHOUT AUTHORITY TO EXTEND AID 
TO CHILDREN IN THEIR OWN HOMES RATHER THAN IN COUNTY 
CHILDREX'S HOMES. 

County commissioners are without authority to extend aid to children in their own 
homes rather than in children's homes established by counties. The proper place to care 
for children who may require such aid is in children's homes, the only exception being in 
the case of the awarding of relief under the Mother's Pension Act, sections 1683-2 w 
1683-9, G. C. 

Counmus, Omo, April 24, 1916. 

HoN. CHARLES L. BERMONT, Prosecutiug Attorney, and HoN .. PHILIP L. ·WILKINS,. 
Probate Judge, Knox County, 11ft. Vernon, Ohio. 
GENTLEMEN:-Your joint request for an opinion as to the care and support of 

children in their own homes as distinguished from the care and support of children's; 
home is as follows: 
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"The officials of Knox county who have to do with the care and main
tenance of dependent children are interested in the following proposition 
and kindly request your opinion in the matter: 

"Question: In a county which has already been provided with a children's 
home, are county commissioners authorized to provide for the care and sup
port of children in their own home or that of another family, when it is deemed 
best for the interest of such child, and when such child is eligible to the children's 
horne? 

"In explanation of the above question we have this condition: Prior 
to April 1st this year this county had no children's horne and Richland county 
was caring for a number of our children on contract. The board of county 
commissioners were also providing for the care and support of certain other 
children in private homes by granting to the parent or relative, who might 
have the child in charge, a weekly allowance. In other words, a small allow
ance paid such parents and relatives would enable them to keep the family 
together and save the breaking up of the horne and the committing of the 
children to an institution where it would cost more than under the other 
arrangement and not so good for the child because family ties are then broken 
and no institutional home can make up for the loss. 

"I ask the foregoing because of the reading of section 3092, General Code, 
which reads in part as follows: 

" 'Except such as are imbeciles, idiots or insane, no child or children 
enti tied to admission into a children's home shall be kept or maintained in 
any county infirmary in this state. In any county where such home has 
not already been provided, the board of county commissioners shall make 
temporary provisions for such children by transferring them to the nearest 
children's horne where they can be received and kept at the expense of the 
county, * * * but the commissioners may provide for the care and 
support of such children within their respective counties, in the manner 
deemed best for the interest of such children, and they shall levy an additional 
tax, which shall be used for that purpose only.' 

":\'ow under present conditions as they exist in Knox county must the 
commissioners discontinue the help given children in their homes and homes 
of other relatives? In other words, must all children eligible to the home be 
committed to said institution when support and care become necessary? 

"The prosecuting attorney, Mr. Charles L. Berrnont, joins me in this 
request for an opinion and we thank you in advance for your direction in 
the matter. ' 

Recognizing the fact that under ordinary circumstances institutional life does 
not afford the best means to promote the interest of children when compared with 
proper horne life surroundings, I am strongly inclined to view with favor any plan 
which may be proposed to continue the home life surroundings and influences which 
may be provided by the laws which control such matters and to that end I have given 
thoughtful consideration to the plan proposed by you. 

In your letter you refer to and quote a portion of section 3092 of the General Code. 
This section which has been amended is to be found in its present form on page 891 
off103 0. L., as follows: 

"In any county where such horne has not already been provided, the 
board of commissioners shall make temporary provisions for destitute children 
by transferring them to the nearest children's horne where they can be re
ceived and kept at the expense of the county, or by leasing suitable premises 
for that purpose, which shall be furnished, provided and managed in all 
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respects as providt>d hy law for the support and managemPnt of ehildren's 
homPs, but if such child be not abandoned or surrPmiPrerl by its parents, a 
complaint must first be filpd with the juvenile court setting forth the facts 
as to such children, and if such court commits such children to an institution 
or agency for the care of children, then said eommis~ionPrs may pay reason
able board for such child, whether placed in an institution or with a private 
family. But the commissionPrs may provide for the care and support of sueh 
children within their respective countiPs, in the mannPr dcPmed best for the 
interest of such childrPn, which may includE> the payment of board for such 
childrpn in a private home, whPn placed thPrein hy an institution or soriPty 
certified by the board of state charities as provided by section 1352-1 of the 
General Code, and they shall levy an arlrlitionRI tax, which shall be used for 
that purpose only." 
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From a reading of the entire section it will at once be observed that, while there 
is a provision therein to the effect that the commissioners may providP for thP care 
and support of the children in the mannPr deemed best for the interetit of the children, 
the part of the section !'!early indicates that their action in that direction is to follow 
the consideration of the matter by one of the institutions provided for in section 1352-1 
of the General Code. 

Children's homes arc erected and maintained in the various countiPs of the state 
for a definite and specific purpose, which purpose has been set out in section 3089 of the 
General Code, as amended, 103 0. L., page 890, as follows: 

"The home shall be an asylum for children under the age of eighteen • 
years, of sound mind and not momlly vicious and free from infectious or con

tagious diseases, who have resided in the county not less than one year, and 
for such other children under such age from other counties in the state where 
there is no home, as the trusteE's of such home and the persons of authority 
havin~~: the custody and control of such children, by contract agree upon, 
who are, 'in the opinion of the trustees, suitable children for admi::;sion by 
reason of orphanage, abandonment or neglect by parent::;, or inability of 
parents to provide for them. In no event shall a dPiinqnent or incorrigible 
child, be committed to or be accepted by such home. If an inmate of such 
home is found to be incorrigible, he or she shall be brought before the juvenile 
court for furthPr disposition. Parents or guardians of such children shall, in 
all casPs where able to do so, pay reaHonahle board for their children rer·Pivcd 
in such children's home." 

Full and complete machinery is provided in the various rPlatPd statutE's for the 
care of children in children's homes and the intention of the general assembly with 
reference to the exceptions to be mat!c with referpnce to any other relid is expressed 
in the :Mothers' Pension Act, which in its original form is to he found on pages 877 and 
878 of 103 0. L., with the amendment thereto to be found in 106 0. L., at page 436. 

This law which is embraced in sections 1683-2 to 1683-9 inclusive, of the General 
Code has been made part of the juvenile court act which is to receive a liberal construc
tion to the end that proper guardianship may be provided for the child, etc. 

In view of the provisions of law for the care of eligible children in children's homes· 
and the relief afforded through the MothPrs' Pension Law, it is my opinion that the
county commissioners are not authorized to extend relief in the manner proposed by· 
you, there being no provision of law which allows such a course to be pursued. 

Respectfully, 
EDWARD c. Tt:R..'IOER, 

Altrnney-Ge neral. 
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1507. 

COUXTY TUBERGL'LOSIS HOSPITAL-~IAIXTEXAXCE FCXD FOR SA~IE 
CA...~NOT BE USED FOR AXY OTHER PURPOSE-SECTIO.X 2434, G. C , 
MAY BE INVOKED FOR E.XLARGIXG SUCH HOSPITAL. 

The maintenance fund pro1ided far a county tuberculosis hospital cannot be used 
far any other purpose than maintenance. 

The autharity contained in section 2434, G. C., to enlarge "other necessary buildings" 
may be invoked for the purpose of enlarging a counly tuberculosis hospital. 

CoLUMBus, Omo, April 24, 1916. 

State Board of Health, Columbus, Ohio. 

GENTLEMEN:-! have your request for an opinion with special reference to the 
enlargement of the Lucas county tuberculosis hospital, which request is as follows: 

"In 1908 the general assembly passed an act (0. L. 99, Vol. 62, 121) 'to 
provide for county hospitals for the care and treatment of inmates of county 
infirmaries and other residents of the county suffering from tuberculosis,' and 
to correct an error in section 3 of said act. 

"You will note that this act gives to each county in the state the authority 
to erect and maintain a county hospital for the treatment of such inmatPs 
of the county infirmary as may be suffering from pulmonary tuberculosis, 

• and for the care and treatment of such other residents of the county as may be 
afflicted with this disease. 

"Under the authority of this act, county hospitals for tuberculosis were 
establishe9 in Franklin, Lucas and Butler counties. In the following year, 
the legislature passed an act (0. L. 100, Vol. 86) 'to provide for county hospitals 
for the care and treatment of inmates of county infirmaries and other residents 
of the county suffering from tuberculosis,' passed April 2, 1908, and to supple
ment said act by adding thereto sections 6, 7, 8, 9 and 10 to provide for district 
hospitals. 

"As the state board of health was responsible for this legislation, I would 
inform you of the reasons for supplementing the original act by providing for 
district hospitals. It was found, after investigation, that there were few 
counties in the state that could afford to establish a separate institution for 
the care of a limited number of tuberculosis patients who would be trans
ferred from the infirmary, or who would apply for admission to the hospital. 
In order to provide every facility possible for the restriction of this disease, it 
was found to be advisable to secure such legislation as would authorize a 
number of contiguous counties (not to exceed five) to enter into an agree
ment to construct and maintain an institution for the treatment of pulmonary 
tuberculosis, and to provide for the construction and maintenance of a jointly 
owned and controlled hospital. 

"In 1913 (0. L. 103, Vol. 492) the law was again amended so as to rescind 
the authority of a county to construct a county hospital for tuberculosis, 
but provision was made (see section 3141) for the continuance of county 
hospitals for tuberculosis that had been erected. 

"In Lucas County, it has been found that the county hospital for tuber
culosis is too small to properly care for those who have been committed to 
the infirmary and who are suffering from pulmonary tuberculosis, and to 
care for the other residents of the county who have this disel;lse and who wish 
admission to the hospital. The county commissioners are anxious to enlarge 
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the institution so that it will have sufficient capacity to care for those who 
~<hould now be receiving such care and treatment in such an institution, 
with reasonable forethought as to the immediate future. 

'·Thh matter was submitted, as I understand, to the prosecuting attorney 
of the county, and a doubt has been raised as to the authority of the county 
commissioners to enlarge the present institution as well as to provide for the 
maintenance of the institution. The matter came to this department from 
the prosecuting attorney's office for information as to what had been done 
in other counties under similar conditions, and for our interpretation of the 
provisions of the law and the intention of the legislature with respect to tuber
culosis patients, and as the matter is of more than local application, I shall be 
glad to have your opinion on the following questions: 

"1. Can a county that, under sanction of the law, has erected a county 
tuberculosis hospital enlarge such institution, using for that purpose the 
maintenance fund raised by annual levy? 

"2. Can a county sell bonds for the purpose of enlarging its tuberculosis 
hospital in anticipation of a levy made for maintenance purposes? 

"3. Will the provisions of the statutes, affecting the erection and en
largement of district tuberculosis hospitals, apply to county tuberculosis 
hospitals, or will the county commissioners in raising funds for the enlarge
ment of such institution proceed to raise funds as they would in the event that 
it is proposed to enlatge or improve any county building? 

"For a discussion of the subject of tuberculosis hospitals, although not 
having a direct bearing on this enquiry, I would .r'efer you to an opinion of your 
department, annual report of the attorney-general, 1914, Vol. I, page 984, 
and an opinion given by yourself under date of February 3, 1915, also the 
decision of the supreme court in the case of Brissell v. State ex rei., 87 0. S., 
154." 
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The authority for the erection of a county tuberculosis hospital was brought to 
an end through the enactment of house hill No. 265, passed in 1913. In this bill is 
to be found an amendment to section 3140 of the General Code, under which the erection 
of such county tuberculosis hospitals was authorized, so that at the present time there 
is absolutely no authority of law for the erection of such hospitals, the work of Cctring 
for tubercular patients being taken up under the district hospital system, which has 
been inaugurated, and only such counties as had erected county tuberculosis hospitals 
before the repeal of the section granting the authority of caring for patients in their 
own hospitals. Section 3141 of the General Code, as amended, 103 0. L., 492, is as 
follows: 

"In any county where a county hospital for tuberculosis has been erected, 
such county hospital for tuberculosis may be maintained by the county com
missioners, and for the purpose of maintaining such hospital the county 
commissioners shall annually levy a tax and set aside the sum necessary for 
such maintenance. Such sum shall not be used for any other purpose." 

The first two questions propounded by you are answered by the provisions of 
section 3141 of the General Code, supra, particularly in view of the provisions of the 
last sentence of the section quoted. 

It is my opinion in view of the provisions of section 3141 of the General Code, 
as amended, supra, that the maintenance fund may not be used for enlarging a tuber
culosis hospital, nor may a county sell bonds for that purpose in anticipation of a levy 
made for maintenance purposes. 

This same question was considered in the case of Warren hospital for the insane, 
reported in 15 Pa., county court reports, at page 83, and in that case it was held that 
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"money specifically appropriated by the legislature for the maintenance of patients 
in an insane hospital cannot properly be applied either to the purchase of additional 
land, the erection of additional buildings, or the furnishing or equipment thereof." 

Coming to your third question, which is as to whether or not the provisions of 
the statute affecting the erection and enlargement of a district tuberculosis hospital, 
or those providing for the enlargement of county buildings, will apply, I have to say 
that there is absolutely no provision of law which specifically deals with the question 
of enlarging or extension of county tuberculosis hospitals. In enacting the legisla
tion for the erection of county tuberculosis hospitals, the subsequent amendment 
thereto, providing for the maintenance of hospitals erected prior to the amendment 
of the law, no provision is made for the enlargement of county hospitals. That these 
buildings were necessary for the care of unfortunate persons who were afflicted with 
tuberculosis, and who require care in a public institution, goes without saying. 

The care and treatment of this disease has made rapid strides in a comparatively 
short time, and while the method of caring for tubercular patients in county hospitals 
or in district hospitals was probably unheard of at the time the original of section 2434 
of the General Code was enacted, it is fair to assume that in the absence of any special 
provision being made by the general assembly in the laws passed for the purpose of 
authorizing the erection of county hospitals, that it must have had in mind the fact 
that the provisions of section 2434 would be sufficient to care for the natural extension 
of the buildings therein provided for. Section 2434 of the General Code is to be read 
in connection with section 2433 of the General Code, which sections are, in part, as 
follows: 

"Section 2433. "\\'hen, in their opinion, it is necessary, the commis
sioners may purchase a site for a court house, or jail, or land for an infirmary 
or a detention home, or additional land for an infirmary or county children's 
home at such price and upon such terms of payment, as are agreed upon 
between them and the owner or owners of property. The title to such real 

-estate shall be conveyed in fee simple to the county. 
"Section 2434. For the execution of the objects stated in the preceding 

section, or for the purpose of erecting or acquiring a building in memory of 
Ohio soldiers, or for a court house, county offices, jail, county infirmary, de
tention home, or additional land for an infirmary or county children's home 
or other necessary buildings or bridges, or for the purpose of enlarging, re
pairing, improving, or rebuilding thereof, or for the relief or support of the 
poor, the commissioners may borrow such sum or sums of money as they 
deem necessary, at the rate of interest not to exceed six per cent. per annum, 
and issue the bonds of the county to secure the payment of the principal and 
interest thereof. * * *" 

In section 2434 of the General Code, supra, provision is made for the enlargement 
of various county buildings as referred to in section 2433 of the General Code and "other 
necessary buildings." In view of the fact, therefore, that it cannot be disputed that 
county tuberculosis hospitals where erected are "necessary buildings," and of the 
further fact that in the passing of the law authorizing their erection, the General assem
bly did not make provision for the natural growth of such institutions by the specific 
enactment, it is my opinion that the necessity of the occasion demands that the au
thority contained in section 2434, for the enlargement of county buildings be invoked 
under the head of "other necessary buildings" for the enlargement of a county tu
berculosis hospital, as the laws relating to district hospitals have no application to 
the same. 

Answering your question specifically, I would say that the maintenance fund 
cannot be used for the purpose of enlarging a county tuberculosis hospital, or for any 
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purpose other than the maintenance thereof, and that the only authority for the en
largement of a county tuberculosis hospital is to be found in the provisions of sec-
tion 2434 of the General Code, supra. Respectfully, 

1508. 

EDWARD C. TURNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, CITY 
OF IRONTON", OHIO. 

CoLCMBUS, Omo, April 24, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLE~IEN:-

"RE:-Bonds of the city of Ironton, in the sum of $13,500.00, being one 
bond of $500.00, and thirteen bonds of $1000.00, issued to secure funds to 
pay the city's portion of the cost of improving Sixth street, from Walnut 
street to Yine street." 

I have examined the transcript of the proceedings of the council and other officers 
of the city of Ironton, in connection with the issuance of the above bonds, also the 
bond and coupon form attached, and I find the same regular and in conformity with 
the provisions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form sub
mitted, and executed by the proper officers of the city, will, upon delivery, constitute 
valid and binding obligations of said city. Respectfully, 

1509. 

EDWARD C. TURNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS, BOXD ISSUE, CITY OF 
NORWALK, OHIO. 

CoLUl\IBcs, OHio, April 24, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of the city of Norwalk, Ohio, in the sum of $6,500.00 to 
secure funds to pay the city's portion of the cost and expense of improving 
certain streets, being thirteen bonds of $500.00 each." 

I have examined the transcript of proceedings of council and other officers of 
the city of Norwalk, Ohio, in connection with the issuance of the above bonds, also 
the bond and coupon form· attached, and I find the same regular and in conformity 
with the provisions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form sub
mitted, when executed by the proper officers, will upon delivery, constitute valid 
and binding obligations of the city of Norwalk. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1510. 

APPROY AL, TRlL"\SCRIPT OF PROCEEDIXGS FOR BOXD ISSrE, CITY OF 
XORWALK, OHIO. 

Cou;:!.!B{;S, OHio, April 24, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEl\IEN:-

"RE:-City of Xorwalk bonds in the sum of $11,000.00, as follows: 
"(a) $3,500.00 in anticipation of the collection of special a~sessments 

upon abutting property for the improvement of West street between ::O.Iain 
street and the Wheeling and Lake Erie Railroad, being seven bonds of 'five 
hundred dollars each. 

"(b) $7,500.00 in anticipation of the collection of special assessments 
upon abutting property for the improvement of Hester street from ::O.Ionroe 
street to Clifton street, being fifteen bonds of five hundred dollars each.'' 

I have examined the transcript of proeeedings of the council and other officers 
of the city of Xorwalk in connection with the issuance of the above bonds, also the 
bond and coupon form attached, and I find the same regular and in conformity with 
the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted, 
when executed by the proper officers, will, upon delivery, constitute valid and binding 
obligations of the city of Norwalk. 

1511. 

Respectfully, 
EDWARD c. T{;RXER, 

Allorney-General. 

APPROVAL, ORDER OF STATE BOARD OF HEALTH WITH REFEREXCE 
TO SE\VAGE IN CITY OF AKROX. 

CoLUMBus, OHio, April 25, 1916, 

HoN. FRANK B. WILLIS, G(mmwr of Ohio, Columbus, Ohio. 

MY DEAR GovERNOR:-Enclosed herewith you v.-111 find an order of the state 
board of health to the city of Akron v.1th reference to the installation of a new sewage 
treatment plant or sewers or equipment for conveying or pumping sewage to the gen
eral sewerage system of the city, to correct the pollution of the county infirmary lateral 
ditch, being the order concerning which Hon. W. J. Laub, Mayor, and Hon. Scott 
D. Kenfield, city solicitor of said city, appeared before the governor and attorney
general and expressed themselves as satisfied with the order. 

I have examined said crder, which is issued under section 1251 of the General 
Code. I find the same to be regular and it is my opinion that it should be approved. 
Having myself approved the same under the provisions of section 1251, G. C., I am trans
mitting the same to you for your approval. 

Respectfully, 
EDWARD c. T{;RXER, 

Attorney-General. 
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1512. 

APPEAL FROM ORDER OF STATE BOARD OF HEALTH BY CITY OF 
GREE~\'ILLE- REFEREE E~GINEERS- THEIR POWERS- PAST, 
PRESEXT AXD FUTCRE PHYSICAL COXDITIOX TO BE COXSIDERED 
BY SAID EXGIXEERS. 

1. In deciding questions submitted to them, 1engineers appointed as referees under 
sections 1257 and 1258, G. C., should consider conditions existing at the time of their 
decision, and the possibilities of the future, as well as conditions u·hich existed at the time 

1 
1he order uf the slate board of health submitted to.Lhem was made. 

2. Such decision of the referees embraces: 
(a) The naessity of the crdlr, i. e., u-l.etl.er the co11ditions found by the state board 

of health do ex1'st, and require action on the part of the city to correct the same. 
(b) The method to be adopted for the correction of such conditions, i. e., u·hether by 

means of a sewage treatment plant or otherwise; the question of the kind, size ami capacity 
of the plant and the degree of treatment necessary to correct the conditions not hal'ing been 
passed upon by the slate board of health, and not being properly before them at the time 
the order was made, is not before the referee engineers, those being matters which the city 
is to determine, subject to apprwal by the board under section 1240, G. C., and 

(c) The lime uilhin which the city shall be required to comply uith the order. 

CoLUMBus, OHio, April 25, 1916. 

MESSERS. A. ELLIOTT KIMBERLY and PAuL HANSEN, Referee Engineers, Columbus, Ohio. 

DEAR Sms:-Your letter of ·March 13, 1916, requesting my opinion, received· 
Your letter is quite lengthy and, without setting the same out in full herein, the facts 
upon which your inquiries are based as gleaned from your letter and from the records 
of the state board of health may be stated as follows: 

"On November 3, 1895, the following communication was sent to the 
mayor and council of the Pity oi Greenville by the state board of health: 

" 'CoLUMBus, Omo, Xovember 3, 1895. 

" 'To the Mayor and Council, Greenmlle, Ohio. 

" 'Sms:-The state board of health considered your application to 
approve plans for a sewerage system and sewage purification works for Green
ville, as prepared by Mr. John P. Force, consulting engineer, and you arc 
hereby notified that the plans have been approved. 

" 'By order of the Board.' 

" 'Respectfully, 
" '(Signed) C. 0. PROBST, 

" 'Secretary.' 

"On January 19, 1897, the following communication was received by 
the state board of health from the consulting engineer of the city of Green
ville, and action was taken thereon by the state board of health as follows: 

" 'FosTORIA, OHio, January 19, 1897. 

" 'To the Honorable State Board of Health, Columbus, Ohio. 

" 'GENTLEMEN:-! am directed by the city council of Greenville to ask 
your honorable body to allow a modification in the plans for the disposal of 
the sewage of said city, approved by you October 30, 1895. The modifica-



tion to consist in the construction of the works in part for the present, leav
ing out all parts of the works as shown on plans with the exception of the 
screen chamber and filter beds. The area to be used in filter beds is about 10 
acres of gravel overlaid by loam. As it is not likely that for several years 
at least over 40 per cent. of the present population of 5000 will avail them
selves of the advantages of sewerage, this will place the population con
tributing sewage at about 200 per acre. It is believed that with this low 
rate per acre the separation of the sludge will not be necessary before applying 
the sewage to the soil. The citizens of Greenville will vote on the question 
of sewerage at the April election and it is likely that the reduced cost of the 
works will induce many to vote favorably, thus increasing the chances of 
introducing sewerage, badly needed at present in the city of Greenville. 

" 'Respectfully submitted, 
"'(Signed) JoHN P. FoRcE, 

" 'Consulting Engineer.' 

"At a meeting of the state board of health held in Columbus, Ohio, 
January 20, 1897, the above named modification in the plans for sewage 
disposal for the city of Greenville were approved. 

"By Order of the Board.'' 

"(Signed C. 0. PRoBST, 
"Secretary. 

"Further action of the state board of health with reference to this matter 
is shown by the following communications sent to the city of Greenville, 
Ohio, by said board: 

I' 'CoLUMBUS, Omo, February 14, 1900. 

11 'To the City Council, Greenville, Ohio. 
" 'Sms:-The state board of health has considered your proposal to 

construct a system of sewerage and discharge the same into Greenville Creek 
at a point indicated on map accompanying said proposal. 

" 'You are hereby notified that said plans have been approved subject 
to the condition that within a period not to exceed five years arrangements 
be made for the purification of the sewage in a manner which will be satis
factory to the state board of health. 

11 'By order of the board.' " 

" 'Yours truly, 
" '(Signed) C. 0. PRoBST, 

"'Secretary. 

" 'CoLUMBUS, 0Hro, April 29, 1907. 

11 'To the Mayor and Council, Greenville, Ohio. 
"'DEAR Sms:-At a meeting of the state board of health, held April 

24, 1907, the secretary was instructed to notify you that the board will ex
pect you to make provision for installing the sewage disposal plant without 
further delay; and to suggest that, in as much as it has been seven years since 
the plans for the sewage disposal plant were prepared, it might be advisable 
to have them submitted to some competent sanitary engineer, to determine 
whether improvements could be made in said plans; and further, that before 
plans are finally adopted for a disposal plant, they should be resubmitted to the 
state board of health at its meeting to be held in June, 1907, for approval. 

"'Yours truly, 
11 '(Signed) C. 0. PROBST, 

"'By order of the board.' " " 'Secretary. 
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" 'CoLC~IBL"s, Oruo, January 4, 1909. 

" 'To the Jlayor and Council, a11d Board of Public Senice, Greem·ille, Ohio. 

" 'DEAR SIRs:-I enclose herewith an order of the state board of health, 
duly approved by the governor and attorney-general, requiring the city of 
Greenville to purify its sewage in a manner satisfactory to said hoard, on or 
before October 1, 1909. 

" 'By order of the board." ' 

"'Yours very truly, 
" '(Signed) C. 0. PROBST, 

"'Secretary. 

723 

The order of the state board of health referred to m the communication last 
above set out was as follows: 

"WHEREAS, The state board of health of the state of Ohio, ha\·ing 
under consideration the conditions existing in and adjacent to the city of 
Greenville, Darke county, Ohio, as set forth in the complaint, in writing, 
made to said state board of health by the trustees of Greenville township, 
Darke county, as required by section 1 of an act of the general assembly of 
Ohio, entitled, 'An act to authorize the state board of health to requ;re the 
purification of sewage and public water supplies, and to protect streams 
against pollution,' passed April R, 1908 (99 0. L., p. 74), did, in accordance 
with the duties imposed upon said board by said act, pursue all and singular 
the requirements and duties to be performed by said state board of health, 
and having inquired into and investigated the conditions complained of in 
said complaint; and 

"\YHEREAS, The state board of health, after investigating the con
ditions complained of, found that the said city of Greenville, Darke county, 
Ohio, is discharging and permitting to be discharged, sewage and other wastes 
into the GrPPnville Creek, and by reason thereof has so corrupted said creek 
as to give rise to foul and noxious odors, thereby ereating conditions that 
are detrimental to the comfort of the citizens of Greenville township, Darke 
county, who reside in the vicinity of said creek, and 

"\YIIEREAH, Acting pursuant to the requirements of the act aforPstdd, 
said state hoard of health thPreupon, on the 16th day of Septemlwr, 190R, 
notified such city so causing the contamination or pollution of such :;tream, 
of itR said findings, and gave said city an opportunity to be heard hrforo said 
board on the 2:3d day of HPptPmber, 1908, and 

"WHEREAS, On the 23d day of September, 1908, no representatives 
from said city of Greenville having appeared, a letter was presentPd from 
the city dPrk of said city of Greenville, acknowledging the receipt of said 
notice to appear. 

"Thereupon, aftpr discussion and due consideration of said complaint, 
the state board of health does find and determine that the following im
provements or changes in said conditions aforesaid are necessary, and should 
be madP, to wit: That the city of Greenville should be required to purify 
its sewage in a mannPr satisfactory to the state board of health, on or before 
October 1st, 1909. 

"Thereupon, on motion duly seconded, the report and findings of said 
state board of health are hereby ordered transmitted to the governor and 
attorney general for their action thereon. 

"I hereby certify that the foregoing report and findings were duly made 
by said state board of health of the state of Ohio, and that the proceedings 
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above set forth were duly had before said board, as shown by the minutes 
thereof. 

"(Signed) C. 0. PROBST, 
"Secretary of the State Board of 

Health of the State of Ohio. 

"CoLUMBcs, OHIO, December 31, 1908. 

"The foregoing report and findings having been examined by us, re
spectively, the governor of the state of Ohio, and the attorney-general of the 
state of Ohio, the same are in all respects approved this 4th day of January, 
1909. 

"U. G. DEli.'"MAN, 

''Attorney-General. 
"A. L. HARRIS, 

"Governor of Ohio." 

The foregoing order was made pursuant to sections 1249, 1250 and 1251 of the 
General Code, which provide as follows: 

"Sec. 1249. Whenever the council or board of health of a city or vil
lage, the commissioners of a county, or the tru~tees of a township, set forth 
in writing, to the state board of health, that a city, village, corporation or per
son is permitting to be discharged sewage or other waste into a stream, water 
course, lake or pond, and is thereby creating a public nuisance detrimental 
to health or comfort, * * * the state board of health shall forthwith 
inquire into and investigate the conditions complained of. 

"Sec. 1250. If the state board of health finds * * * that such sew
age or other wastes have so corrupted a stream, water course, lake or pond 
as to give rise to foul and noxious odors, or to conditions detrimental to the 
health or <Omfort of those residing in the vicinity thereof, it shall notify such 
city, village, corporation or person causing such contamination or pollu
tion of its findings and give an opportunity to be heard. 

"Sec. 1251. After such hearing, if the state board of health determines 
that improvements or changes are necessary and should be made, it shall 
report its findings to the governor and attorney-general, and, upon their 
approval, the board shall notify such city, village, corporation or person to 
install works or means, satisfactory to the board, for purifying or otherwise 
disposing of such sewage or other wastes, or to change or enlarge existing 
works in a manner satisfactory to the board. Such works or means must 
be completed and put into operation within a time fixed by the board, which 
time shall be subject to the approval of the governor and attorney general. 
* * *" 

The order of the state board of health cannot require more than is authorized by 
the statutes under which it is made, and, consequently, the order, in the absence of 
specific language to the contrary, must be construed in the light of such statutes. 

In matters respecting disposition of sewage or other wastes, and the pollution of 
streams thereby, the board can act only upon complaint duly filed with it, and mani
festly the result to be accomplished by the board is the correction of the conditions 
complained of, and that only. With this in mind it is clear that the word "purifying" 
as used in section 1251, G. C., supra, does not imply absolute purity, but is a relative 
term, and means merely that the sewage or wastes in question must be so treated as 
to correct the conditions complained of, or, as stated in the statutes above quoted, 
so that they will no longer "give rise to foul and noxious odors, or to oonditions detri• 
mental to the health or comfort of those residing in the vicinity thereof." 
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Said order when construed in the light of the history of the entire transaction, 
as shown by the foregoing communications, and with due regard to the provisions of 
the sections above quoted, and to section 1240, G. C., which provides that before any 
city or village shall provide or install for public use "purification works for • • • 
sewage, plans therefore must be submitted to and approved by the state board of 
health, may be paraphrased as follows: 

"That the city of Greenville shall be required to install, on or before 
October 1, 1909, a sewage treatment plant for the treatment of the sewage 
of said city so that it will no longer give rise to foul and noxious odors, or to 
conditions detrimental to the health and comfort of those residing in the 
vicinity of Greenville Creek, in Greenville Township, Darke County, Ohio, 
and that plans, therefor, shall be submitted to the state board of health for its 
approval." 

By said order, when so construed, the state board of health has fully complied with 
the statutes above quoted, in that it has made its findings as to the physical condi
tions, has fixed the time within which such conditions must be corrected, and has indi
cated the nature and extent of the action which must be taken by the city. In view 
of the provisions of section 1240, G. C., above mentioned, it was clearly not contem
plated by the general assembly that such an order should contain full details of the im
provement, for the preparation of plans to carry out the order is a matter which is 
left, in the first instance, to the city, subject to the approval of the board. 

Further action on said order was suspended pending the final determination of 
a suit which was commenced by the city of Greenville in the court of common pleas 
of Darke County, in which an injunction was sought to restrain the state board of health 
from enforcing its order. The final decision being adverse to the city (see State Board 
of Health et a!., v. city of Greenville eta!., 86 0. S., 1), said city then took advantage 
of the provisions of sections 1257 and 1258 of the General Code, which at the time 
the proceeding under consideration was commenced were embraced in section 4 of an 
act found in 99 0. L., page 76, as follows: 

"Section 4. If in ar/.y case any order of the state board of health, when 
approved hy the governor and attorney-general, and made in pursuance to 
the provisions of this act, is not acceptable to any city, village, corporation or 
owner affected thereby, such city, village, corporation or owner shall have 
the right of appeal as follows, to wit: The necessity for and reasonableness 
of such order may be submitted to two reputable and experienced sanitary 
engineers, one to be chosen by the city, village, corporation or owner to which 
such order of the state board of health applies, and the other chosen by the 
state board of health, who shall not be regularly employed by said board, 
and who shall act as referee engineers. If the engineers so chosen are unable 
to agree then they shall choose a third engineer of like standing, and the vote 
of the majority shall be final and binding. The referee engineers herein pro
vided for, shall have power to affirm, modify, or reject the order of the state 
board of health submitted to them, and their decision, as reported in writing to 
the governor and attorney-general, which shall be rendered within a reasonable 
time, shall be accepted by the state board of health, and shall be enforced by 
said board in the manner provided for in this act. The fees and expenses of said 
referee engineers shall be equally divided between the city, village, corporation 
or owner requesting such reference and the state board of health." 

At a meeting of the state board of health held on July 23, 1913, the board was 
notified by the city of Greenville that A. Elliott Kimberly, sanitary engineer, Columbus, 
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Ohio, had been appointed referee engineer to act on behalf of the city of Greenville, 
and on April 16, 1914, after further negotiations with said city, Paul Hansen, sanitary 
engineer, of Urbana, Illinois, was appointed referee engineer by the state board of health 
to serve with the said A. Elliott Kimberly, of Columbus, Ohio. 

You now inquire: 

"1. As of what date shall conclusions be drawn as to the findings and 
the order of the state board of health of January 4, 1909? That is, shall 
stream conditions as of today be taken into consideration, or conditions as 
of the date of the petition of the trustees of Greenville Township, Darke 
County, namely, June 6, 1908, or as of the date the controversy was judicially 
determined?" 

The portion of section 4 of the act, above quoted, which is now section 1257, 
G. C., designates the submission of the question to referee engineers as an "appeal", 
and prescribes the precise question to be decided by them, to wit, "the necessity and 
reasonableness of such order." 

The referee engineers in considering the questions submitted to them under their 
appointment must, of necessity, deal not only with conditions as they existed at the 
time of the issuance of the order but with present and future conditions. 

While the proceeding of the referee engineers is perhaps technically an appeal 
from the decision of the state board of health, it is in reality a reference to a substitute 
board in the person of the referee engineers, and as it was assumed that the state board 
of health in issuing the original order. intended to provide for the future, from the 
facts presented at the time the matter was considered, it is equally true that the functions 
of the referee engineers would be to take into consideration the future, basing their 
calculations on conditions as they exist at the present, and with no necessity for reference 
to the conditions as they existed at the time the original order was issued. It is possible 
that upon consideration of the matter in controversy the referee engineers might 
find conditions in substantially the same shape as they were at the time the order 
was issued, in which case it_ "ould only be necessmy for them to determine whether 
the original order was necessary and reasonable and then modify it insofar as the 
method r:rcscril:cd, and the fixing of the time allowed for the compliance of the city 
with the order. 

Your second question is as follows: 

"2. ·would the authority given to said referee engineers to 'affirm, 
modify or reject the order of the state board of health submitted to them' 
(section 1258 of the General Code), allow them to define and declare a degree 
of treatment to which the sewage of the city of Greenville shall be subjected 
if said referees shall conclude that the said order of the state board of health 
should not be affirmed unconditionally, yet should not be rejected? It is 
understood by said referees that such definition and declaration shall con
stitute a modification of the original order to the extent that the state board 
of health shall not have authority to require any further or greater degree 
of treatment than is declared by said referees to be necessary and advisable, 
and that said degrees of treatment, as defined by said referees, the city of 
Greenville must accept as the standard of treatment that must be provided 
by said city." 

The portion of section 4 of the above act, which is now section 1258, G. C., pre
scribes the powers of the referee engineers, to wit, to "affirm, modify or reject the 
orders of the state board of health submitted to them." 
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The order of the state board of health, as hereinbefore construed, presents to the 
referee engineers three questions: 

"1. The necessity of an order, i. e., whether the conditions complained 
of and found by the state board of health do actually exist, lind require some 
action on the part of the city. 

"2. The method to be pursued in correcting such conditions so existing; 
and 

"3. The time within which the city is to comply with the terms of the 
order." 

Taking up these matters in the order stated, it is clear that the referee enginePrs 
have the right to reject the order entirely on the ground that no such conditions exist, 
and there was, therefore, no necessity for the order. 

Assuming, as indicated by your letter, that the conditions do exist, and that 
you have found in favor of the board on the question of the necessity for an order, 
we pass to the second consideration. to wit, the method to be pursued. An examina
tion of the order as herein construed shows that the board has directed the city of 
Greenville to construct a sewage treatment plant. The question of the reasonableness 
of this feature of the order is before you, and if it is your opinion that the conditions 
complained of and found to exist can be corrected more effectively, or at less cost by 
some other means, such as the emptying of the sewage into some other stream of suffi
cient flow to take care of it without causing unsatisfactory conditions, it is within 
your power to so find and determine, and such determination would be final and bind
ing upon the state board of health and the city of Greenville. On the other hand, 
if you find that the order is reasonable in its requirement that a sewage treatment 
plant be constructed, the details thereof, such as the kind of plant, its size and capacity, 
and the character of the effluent which such plant will discharge into Greenville creek, 
are not before you, for the reason that no such details are or should be contained in 
the order of the state board of health, as these are matters which the legislature has seen 
fit to leave to the city in the first instance, subject to the approval of the state board 
of health, under section 1240, G. C., which is a part of the act creating the state board 
of health, and separate and distinct from the Bense act, under which the particular 
order in question was issued. 

Section 1240, G. C., is in part as follows: 

"Xo city, village, public institution, corporation or person shall provide 
or install for public use a * * * sewerage system, or purification works 
for * * * sewage, * * * until the plans therefor have been sub
mitted to and approved by the state board of health. * * *" 

In other words, the only questions which have been properly before the board and 
covered by its order are that the conditions complained of exist and that a plant must 
be installed to correct the conditions within a specified time. The questions of the 
kind and size of the plant, the character of the effluent which will be discharged into 
the stream from such plant, and whether the stream will take care of such effluent 
without creating unsatisfactory conditions, have not yet been before the board, but 
are matters to be considered by them when plans are submitted to them under section 
12-tO, G. C., supra. Xot being covered by the order, and not being properly before 
the board at the time the order was made, it follows that such questions are not before 
the referee engineers, and a finding by such engineers thereon would not be binding 
either on the city or the board. 

Assuming that the referee engineers have found that the conditions complained 
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of and found by the board do exist, and that the sewage treatment plant is the proper 
method of correcting such conditions (bearing in mind that the engineers have the 
power to prescribe some other means as above suggested), there remains the question 
of the time within which the city is required to comply with the order. The reason
ableness of this feature of the order is before you, and you have the power to affirm 
or modify the same, and if a modification is desired you should prescribe the time, 
and your determination thereof will be binding upon both the state board of health and 
the city of Greenville. 

Summing up, it is my opinion that the referee engineers in taking up the considera
tion of the questions growing out of the issuance of the order of the state board of 
health must at this time look to the provisions for the future, and in so doing must 
take into consideration conditions of the present, if they are found to be different 
from those existing at the time the original order was made, and that their conclusion 
as to the necessity and reasonableness of the order should be based upon pre~ent con
ditions; that their determination should cover 

"1. The necessity of the order, i. e., whether the conditions complained 
of and found by the state board of health exist and require action on the 
part of the city to correct the same; 

"2. The method to be adopted for the correction of such conditions, 
i.e., whether by means of a sewage treatment plant or otherwise;" 

the question of the kind, size and capacity of the plant and the degree of treatment 
necessary to correct the conditions complained of not having been passed upon by the 
state board of health, and not being properly before them at the time the order was 
made, is not before the referee engineers, and their recommendations as to the same 
would not be binding upon either party to the reference; and 

"3. The time within which the city shall be required to comply with 
the order." 

·while as stated above, recommendations of the referee engineers as to the kind, 
size and capacity of the plant, the degree of treatment necessary, and the character 
of effluent from such plant which could be discharged into said stream without cre
ating the conditions complained of and covered by said order, would not be binding 
upon the parties to said reference, yet it should be stated that if the investigations 
made by you have enabled you to reach conclusions on any or all of said subjects, it 
would be entirely proper for you to include same in your report, and give the city and 
the board the benefit thereof. 

Respectfully, 
EDWARD c. Tl:IL'\'"ER, 

AUorney-General. 
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1513. 

l\IUXICIPAL CORPORATIOX-MEMBER OF COUXCIL-HOW MEMBER 
MAY BE EXCl'SED FOR F AlLURE TO ATTEND PREVIOUS SESSIOXS 
OF COUXCIL. 

Members of council, two-thirds agreeing thereto, may excuse a member for his fail
ure to a/lend a prerious session. 

CoLUMBus, Omo, April 26, 1916. 

Bureau of Inspection and Supertision of Public Offices, Columbus, Ohio. 

GE!\'TLE:!IIEN:-1 am in receipt of your letter of April 17th, to the following effect: 

"The council of a certain city at their regular meeting on April lOth, 
passed resolutions excusing two members from attendance at sessions of March 
27th, preceding, and the city auditor desires to know whether or not such 
action should be recognized by him in making full payment of salary to said 
excused councilmen under provisions of section 4209, General Code, as amen
ded 106 0. L., 114." 

The statute to which you refer provides for the compensation of members of 
council, which compensation is to be paid semi-monthly, and then follows the pro
vision which bears upon the question asked by you, and which is as follows: 

"A proportionate reduction in his salary shall be made for the non
attendance of any member upon any regular or special meeting of council; 
provided, however, that two-thirds of the members elected to council may 
excuse any member from attendance at any regular or special meeting, and 
when so excused no reduction in his salary shall be made for such non-atten
dance." 

Your inquiry involves the question as to whether or not the excusing of a member 
from attendance must take place pefore or can take place after the meeting which 
the said member did not attend, and the particular provision that bears upon this 
question is "that two-thirds of the members elected to council may excuse any mem
ber from attendance." 

The word "excuse'' is defined by the New Standard dictionary as follows: 

"1. To absolve or free from imputation of fault; 
"2. To pardon and overlook, as a fault." 

Either of these two meanings given to the word "excuse" would incline one to 
the view that the members of council were entitled to act after the meeting which the 
member did not attend, pardoning and overlooking the fact that he did not attend. 

Another meaning given to the word "excuse" by the same authority is as follows: 

"To relieve from an obligation of service; as, he begged to be excused 
from attendance." 

This meaning given to the word "excuse" would apparently make it the duty of 
council to art before the meeting and excuse the member from attending at such sub
sequent meeting. 
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It would appear, therefore, that the phrase "that two-thirds of the members 
elected to council may excuse any member from attendance" is susceptible of either 
of the two meanings foregoing mentioned, and I know of no reason why the same 
should not receive either of the two meanings. 

I hold, therefore, that two-thirds of the members of council have the right to 
excuse a member from attendance at a former session. 

1514. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 

APPROVAL, LEASE OF CERTAIN CA.."\AL LANDS IX AKRO~ TO GLE~ 
BROWN. 

CoLu~mus, Omo, April 26, 1916. 

RoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 

DEAR Sm:-1 have your communication of April 25, 1916, transmitting to me 
for examination a lease to Glen Brown of Akron, Ohio, covering certain canal lands 
located in that city. 

I have examined the lease and find it to be in regular form, and am therefore 
returning the same with my approval endorsed thereon. 

1515. 

Respectfully, 
EDWARD C. TCRNER, 

Attorney-General. 

COU~TY COMMISSIO~ERS-REQUIRED TO CO~STR'CCT AND KEEP 
IN REPAIR ALL NECESSARY BRIDGES ON ALL STATE AND COuNTY 
ROADS, WHETHER STTf;H BRIDGES ARE LOCATED WITHIN OR WITH
OL"'Y A MuNICIPAL CORPORATION-;:\IUNICIPAL CORPORATION 
MAY CO~STRUCT SA\IE. 

County commissioners are required to construct and keep in repair all necessary 
bridges over streams and public canals on all state and county roads, free turnpikes, im
proved roads, transferred and abandoned turnpikes and plank roads in comnwn public 
use or which are of general and public utility, without regard to whether such bridges are 
located within or without municipal wrporations. 

A municipality has the pou·er to construct a bridge upon any street or highway within 
the corporation, even though such highway be one in reference to which the duties of county 
commissioners, with respect to bridges, attach under sections 2421 and 7557, G. C. 

CoLc:-.mcR, Omo, April 26, 1916. 

HoN. HAROLD W. HoUSTON, Prosecuting Attorney, Urbana, Ohio. 

DEAR Sm:-1 acknowledge receipt of a communication signed by you and ::\Ir. 
Benj. E. Seibert, city solicitor of "Crbana, under date of February 2, 1916, in which 
communication my opinion is requested upon three questions set forth therein. I 
am indebted to :Mr. Seibert for additional information furnished under date of Feb
ruary 25, 1916, bearing upon the question submitted. Two of the three questions 
may be stated as follows: 
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"(1) Are the county commissioners required to construct or repair 
bridgC>; situated wholly within a eity, in any ease? 

"(2) If the above question is answered in the affirmative, has a munic
ipality the power to construct a bridge upon any street or highway within 
the corporation which, under sections 7557 or 2421, G. C., the county com
missioners are to construct and keep in repair?" 

Section 2421, G. C., reads as follows: 

"The commissioners shall construct and keep in repair necessary bridges 
over streams and public canals on state and county roads, free turnpikes, 
improved roads, abandoned turnpikes and plank roads in common public use, 
except only such bridges as are wholly in cities and villages having by law 
the right to demand, and do demand and receive part of the bridge fund 
levied upon property therein. If they do not demand and receive a portion 
of the bridge tax, the commissioners shall construct and keep in repair all 
bridges in such cities and villages. The granting of the demand, made by 
any city or village for its portion of the bridge tax, shall be optional with the 
board of commissioners." 

Section 7557, G. C., reads as follows: 

"The county commissioners shall cause to be constructed and kept in 
repair, as provided by law, all necessary bridges in villages and cities not 
having the right to demand and receive a portion of the bridge fund levied 
upon property within such corporation, on all state and county roads, free 
turnpikes, improved roads, transferred and abandoned turnpikes and plank
roads, which are of general and public utility, running into or through such 
village or city." 
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In an opinion rendered by this department to Ortha 0. Barr, prosecuting attorney 
of AllPn f'mmty, nnc!Pr clnte of ~larch 8, 1916, the effect of these two sections was fully 
considered and it was held that the sections in question are of general application, 
and require the county commissioners to construct and keep in repair all necessary 
bridges over streams and public canals on all state and county roads, free turnpikes, 
improved roads, transferred and abandoned turnpikes and plank roads in common 
public use or which are of ~~:enPral and public utility, without rPgard to whether the 
bridges arc !orated within or without municipal corporations. 

The above constitutes a complete answer to the first question submitted, and I 
am rndosing for your further information a copy of the opinion rendered to :\Ir. Barr. 

The nature of the duty imposed upon Pounty eommi~sioners by section 7557, G. C., 
was considered by the Pourt in the case of State ex rel. v. Commissionrrs, 49 0. S., 
301, the syllabus being as follows: 

·"The expediPncy of the construction or repair of a bridge, under section 
4938, Hevised Statutes (section 7557, G. C.), rests in the administrative di'l
cretion of the county commissioners, and such discretion cannot he controlled 
by mandamus." 

A eareful study of this case discloses the fact that it cannot be regarded as au
thority for the proposition that there are no circumstances under which county com
mis~ioners could he rompeiiPd by mandamus to perform the duty enjoined upon them 
by section 75.'>7, G. C. The Pasc establishes the proposition, however, that in view 
of the considerations of time, means and the number of other bridges required by 
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public convenience at other places in the county, there may be and undoubtedly are 
many situations where a court would not compel county commissioners by manda
mus to build a particular bridge on a state or county road within a municipal corpo
ration. It "therefore becomes important to consider the general powers of munici
pal corporati~ns with respect to bridges. 

Section 3616, G. C., reads as follows: 

"All municipal corporations shall have the general powers mentioned 
in this chapter, and council may provide by ordinance or resolution for the 
exercise and enforcement of them." 

Section 3629, G. C., reads as follows: 

"To lay off, establish, plat, grade, open, widen, narrow, straighten, ex
tend, improve, keep in order and repair, light, clean and sprinkle, streets, 
alleys, public grounds, places and buildings, wharves, landings, docks, bridges, 
viaducts, and market places, within the corporation, including any portion 
of any turnpike or plank road therein, surrendered to or condemned by the 
corporation." 

In view of the fact that the duty of county commissioners with respect to bridges 
within municipalities is one that cannot, under all circumstances, be enforced by man
damus, and in view of the fact that municipal corporations are in express terms given 
general powers with reference to bridges within their corporate limits, I am of the 
opinion, in answer to the second question above stated, that a municipality has the 
power to construct a bridge upon any street or highway within the corporation, even 
though such highway be one in reference to which the duties of county commissioners, 
with respect to bridges, attach under sections 2421 and 7557, G. C. Any other con
clusion would deprive municipal authorities of the power to construct a bridge within 
the corporation and on a road of the character referred to in section 2421 and 7557, 
G. C., which bridge the county commissioners, in the proper exercise of their dis
cretion, might refuse to build on account of the superior demands of another locality, 
but which in the judgment of the muniPipal authorities and as a math•r of fact might 
be essential to the convenience of the citizens of the municipality. 

:Xo opinion is herein expressed as to whether a bridge built by a municipality 
on a road of the character referred to in sections 2421 and 7557, G. C., is to be main
tained by the municipality or by the county, or as to whether the municipality or 
the county would be liable for injuries to travelers resulting from defects in the same. 
Indeed, in view of the fact that the question passed upon is a close one, and of the 
further fact that the same does not appear to have been decided by any court, it is 
suggested that it might be advisable for the proper officers of a municipality, before 
making an expenditure of this character, to raise the question in an appropriate action 
and secure a judicial determination of the same. 

• The third question submitted in the communication referred to above relates 
solely to the respective duties of the city of "C'rbana and certain railroad companies, 
in regard to the construction of a new overhead crossing or bridge across the tracks 
of the railroad companies within the city, the bridge being required to replace an old 
structure, built over thirty years ago, under a special act of the legislature. The 
duties of this department in the furnishing of opinions and advice are limited by statute 
to state officers, boards and commissions, and to the prosecuting attorneys of the 
several counties respecting their duties in complaints, suits and controversies in which 
the state is or may be a party. It is not the present practice of the department to 
so far enlarge its activites beyond statutory requirements as to advise city solicitors, 
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and in view of the provisions of the law in this respect, and of the amOtmt of work 
now before the department, I regret to state that I will be unable to advise you on 
this matter, especially as the preparation of an opinion would involve an extensive 
examination of the records of the city of Urbana and Champaign county. 

I am forwarding a copy of this opinion to Mr. Seibert. 
Respectfully, 

EDWARD C. TURXER, 

A tlorney-General. 

1516. 

CLERK OF CO"CRTS-WHO SHALL PROCURE SUPPLIES .\.."\'"D PAY BILLS 
FOR SUCH OFFICES-INTERPRETATION OF SECTION 2872, G. C. 

Section 2872, G. C., authorizes clerks to procure necessary supplies fur their ojfiees, 
but county commissioners must allow and pay all bills for said supplies so procured. 

CoLUMBUS, Omo, April 26, 1916. 

HoN. A.M. HENDERSON, Prosecuting Attorney, Youngstown, Ohio. 

DEAR Sm:-1 have your letter of April 11, 1916, as follows: 

"I have been requested by the clerk of courts of this county to secure 
from your department an opinion on the question of the right of the clerk of 
a county to purchase supplies needed by him in the performan<:e of his offi
cial duties, where the commissioners are insisting upon the exercise of their 
right to purchase the supplies upon requisition made by the clerk to the 
commisssioners rather than to the person from whom the supplies are bought. 
I am, therefore, inclosing you letter from J. Arthur Ferris, clerk of courts of 
Mahoning county, dated April 5, 1916, requesting that your department 
render such an opinion, together with a copy of an opinion that I rendered to 
the hoard of county commissioners of this county, under date of Octobe( 8, 
1915, the latter of which I should be glad to have you return after it has 
answered your purpose." 

It appears from the correspondence of the clerk, attached to your letter, that 
your county commissioners are refusing to allow and pay any bills for supplies pro
cured by the clerk for his office, upon the theory that he is without authority to pur
chase the same. In view of this contention, I fully concur in the concltt~ion stated 
in your opinion, to which you refer in your letter, and from which I quote as follows: 

"In my opinion, therefore, the intention of the law is that, while the 
clerk is expressly authorized hy virtue of section 2872, G. C., to purchase 
the supplies and things necessary for the proper administration of the affairs 
of his office, yet, the person or persons with whom he deals in connection 
with the purchases so made by him, are bound to have notice of the fact that 
any price or prices agreed upon by the clerk to be paid for such supplies are 
not binding obligations upon the county until such time as the clerk shall 
have certified these accounts to the hoard of county commissioners, and 
such board shall have approved the prices agreed to he paid therefor." 
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This conclusion, from your opinion, I think states the matter clearly, and is in 
harmony with the cases of State ex rei. Flanagan v. :\IcConnell, auditor, 28 0. S., 
589, and Lyle Printing Co. v. Commissioners, 10 0. D., 89, and makes unnecessary 
any further discussion. 

1517. 

Respectfully, 
EDWARD C. TURXER 

Attorney-General. 

MORROW CO"CXTY COl\li\IISSIO~ERS-TWO PETITIOXS PRESEXTED AT 
DIFFEREXT Tll\IES FOR SAME ROAD IMPROVEMEXT-XOT AUTH
ORIZED TO PROCEED UNDER FACTS SUBMITTED. 

Under the facts as submitted, the county commissioners of Jforrow county are not 
now authorized to proceed with the improv!Wient of a certain road in that county upon 
petitions heretofore filed. 

CoLUMBus, OHIO, April 26, 1916. 

HoN. BENJ. 0LDS, Prosecuting Attorney, 11·ft. Gilead, Ohio. 

DEAR Sm:-I have your communication of March 25, 1916, which communica
tion reads as follows: 

"A petition for the improvement of public highway known as 'Pompey 
Road,' under the provisions of sections 6926 to 6956, G. C., was filed with 
the commissioners of this, Morrow county, on March 6, 1911. On :\larch 
16, 1911, the commissioners viewed the road. On March 20, 1911, the 
commissioners granted the road and ordered the surveyor to go upon the 
road, make the plat and profile of said improvement, together with the plans 
and specifications of the work and file the same, together with an estimate of 
the entire cost of said improvement. "Cnder said order the surveyor ex
pended 8188.02. Xo further proceedings were had under this petition . 

. "On January 6, 1913, a petition for the improvement of the same road, 
under sections 6956-1 to 6956-16 inclusive, G. C., was filed with the com
mlssloners. On January 7, 1913, bond filed. On December 6, 1913, petition 
referred to surveyor to count to determine whether or not a majority have 
signed said petition. January 6, 1914, surveyor reported a majority of 17 
for said improvement. X o further proceedings were had under this petition. 

"Can the commissioners now proceed under either of these petitions 
and construct the improvement? 

"I have advised the commissioners: That sections 6956-1 to 6956-16 
inclusive, G. C., by implication, repeal sections 6926 to 6956 inclusive, G. C. 
See case of Goff et al. v. Gates eta\. 87 0. S., 142; that not having taken ad
vantage of the Curative act passed after the decision of the supreme court in 
the case of Goff et al. v. Gates eta\. Vol. 103 Ohio Laws, 132, March 5, 1913, 
and the original sections 6926 to 6956 having been re-enacted, Vol. 103 0. L., 
198, and the Cass road law Vols. 104 and 105 0. L., 574 to 667, repealing all 
existing road laws, having been enacted; they were without jurisdiction to 
construct the improvement under. sections 6926 to 6956, G. C., and in as 
much as the improvement on the petition under sections 6956-1 to 6956-16, 
G. C., had never been granted, the Curative provisions of the Cass law, 
being section 300 of the Cass law, would not applv, and that they were with-
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out jurisdiction to construct the improvement under sections 6956-1 to 
6956-16, G. C." 
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It is very clear that the county commissioners are without authority to proceed 
under the petition filed on January 6, 1913, and praying for the improvPment of the 
road in question under the provisions of sections 6956-1 to 6956-16, G. C., inclusive. 
The sections in question were repealed by the Cass highway law, 106 0. L., 574, and 
the saving provisions of that act applicable to this situation and found in section 303 
of the act, are not sufficiently broad to preserve a proceeding in which no finding in 
favor of the improvement has been made by the county commissioners. This matter 
was paEsed upon by me in opinion No. 1098, rendered to Hon. 1-i. \Y. Ennis, Prose
cuting attorney of Paulding county, on December 14, 1915, in which opinion it was 
held that the county commissioners were without authority to proceed under the old 
law where they did not, prior to the going into effect of the Cass highway law on Sep
t~mber 6, 1915, go upon the line of the road covered by the petition and determine 
that the public utility and convenience required that the road in quPstion should be 
laid out, constructed, repaired, improved, altered, straightened or widened, as peti
tioned for, and did not determine the route and termini of such road and did not deter
mine the kind and extent of the improvement or repair and the alterations in the 
lines and changes of grades, if any. 

The question of whether or not the commisRioners are now authorized to proceed 
under the petition filed on March 6, 1911, is not so easy of determination. In the case 
of Goff v. Gates, referred to by you, decided by the supreme court on Xovember 26, 
1912, and reported in 87 0. S., 142, which case originated in your county, it was held 
that sections 6926 to 6956, G. C., inclusive, were repealed by implication by the act 
of the general assembly of May 10, 1910, 101 0. L., 247. The force and effect of this 
decision is such that on the 6th day of March, 1911, when the petition in question 
was filed, the sections of the General Code under which the improvement in question 
was asked for were not in existence. On March 5, 1913, after the decision of the 
supreme court in the case of Goff et a!. v. Gatl's et aL supra, the General Assembly 
passed an act, found in 103 0. L., 132, seeking to validate all petitions filed or granted 
or all proceedings had or contemplated under such petitions, all euulrad~ made or 
to be made, bonds issued or to be issued, taxes and assessments levied or to he levied 
under the provisions of sections 6926 to 6956, G. C., inclusive. The preamble of the 
act in quPstion recites the passage of the act found in 101 0. L., 247, the fact that such 
act did not repeal sections 6926 to 6956, G. C., unless by impli!'ation, the al'tion of the 
county commissioners of many counties since the passage of the aet found in 101 0. L., 
247, in receiving or granting petitions and taking other action under Eections 6926 
to 6956, G. C., inclusiw, the doubt as to the validity of such ad~ and the demands 
of public welfare that such petitions filed or granted and all action taken thPreunder 
be validated. 

Section 1 of the act in question reads as follows: 

"That proceedings for the construction, improvPment or repair of stone 
and gravel roads in this state under the provisions of section 6926 to fi956, inclu
sive, of the General Code since I\Iay lOth, 1910, and all petitions filed or 
granted, bonds issued or to be issued, taxes and ass!'ssments levied or to be 
levied on account of such roads, and all contracts made or to be made under 
the provisions of said sections, and any and all steps taken thPreunder are 
hereby deelared and held to he valid, and boards of county commissioners 
or other officers shall have full power and authority to proceed with the 
construction and eompletion of all roads in process of constrm·tion under 
said sections or contemplated by any petition heretofore filed or granted 
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under said sections, and shall also have full power and authority to levy 
taxes and assessments and to sell bonds to pay for the construction and 
improvement of any such roads, and to do any and all things contemplated 
by such petitions under said sections." 

It will be noted that the legislature in this act endeavored to give full force and 
validity to all proceedings had under sections 6926 to 6956, G. C., inclusive, between 
May 10, 1910, and the date of the passage of the act under consideration, March 5, 
1913, and to confer the right to thereafter complete such proceedings. It is provided 
that boards of county commissioners shall have full power and authority to proceed 
in the premises, but the statute does not in terms enjoin upon rommissioners the duty 
of proceeding under the old act, which act had been declared by the supreme court 
to be repealed by implication. It appears from your communication that no action 
under the petition filed on ~larch 6, 1911, has been taken by the county commissioners 
since March 20, 1911, and on December 6, 1913, some nine months after the passag~ 
of the validating act, the county commissioners took action on another petition for 
the improvement of the same road, under a different act of the legislature, referring 
such petition to the county surveyor to count the names of the petitioners for the 
purpose of determining whether or not a majority had signed said petition. 

In view of the facts that no action whatever has been taken by the county com
missioners under the original petition for over five years, that in the meantime land 
owners have signed and filed a petition praying for the improvement of the same 
road under a different law, that the county commissioners have acted upon said second 
petition to the extent of referring the same to the surveyor for the purpoEe of deter• 
mining whether or not it was signed by the requisite number of land owners, that 
the act under which the original petition was filed has been declared by the supreme 
court to be repealed by implication and under the decision in question was not in force 
on the day on which the petition was filed and that the validating act found in 103 
0. L., 132, does not in terms enjoin upon the county commissioners the duty of pro
ceeding under the invalid petition but only goes so far as to confer upon them power 
and authority to proceed, it is my opinion that your conclusion in the premises is · 
correct and that the proceeding under the original petition must be regarded as aban
doned or discontinued and that the county commissioners are now without authority 
to act under said petition. Respectfully, 

1518. 

EDWARD C. TURNER, 
Attorney-General. 

BOILER IXSPECTIOX-IXSURANCE CO:\IPA~IES CA~~OT BE CO~I

PELLED TO COLLECT FEE FOR CERTIFICATE PROVIDED FOR IX 
SECTIOX 1058-21, a: C.-GEXERAL OR SPECIAL IXSPECTORS :\IAY 
COLLECT SAID FEES AT TIME OF I~SPECTIO~. 

The Department of Boiler Inspection cannot compel insurance companies, when 
writing insurance on boilers, to charge and collect $1.00 additional per annum to cover 
the fee for certificate provided for in section 1058-21, G. C. (103 0. L., 649). 

Said fees could properly be collected by the inspectors, whether general or special, at 
the time the inspection is made. 

CoLUMBt:s, Omo,April 26, 1916. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GE:o."TLE~IEN:-Your letter of April 19, 1916, requesting my opinion, received and 
is as follows: 
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"The industrial commission of Ohio respectfully requests that you 
render an opinion as to whether or not the department of boiler inspection 
under this commission could legally compel insurance companies, when 
writing insurance on a boiler, to charge and collect $1.00 additional per 
annum, to cover 'the legal certificate issued by the boiler inspection department, 
and remit the same to said department, thereby relieving it of correspondeyJCe 
and clerical work necessary to make these collections." 

The following provisions of the General Code are pertinent to your inquiry: 
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Section 1058-16, G. C., provides for the examination of applicants for the posi
tion of boiler inspector and provides: 

"Cpon a favorable report * * .. of the result of an examination, 
to the chief inspector of steam boilers, he shall immediately issue to the 
succPssful applicant a certificate to that effect." 

Section 1058-17, G. C., provides: 

"The chief inspector of steam boilers may, with the consent of the gov
ernor, appoint from the holders of certificates provided for in section 11 
(section 1058-16, G. C.) not to exceed ten general inspectors." 

The general assembly, recognizing the existence of the business of boiler insurance 
and the conseguent periodical inspection of boilers by insurance companies, deemed 
it unnecessary to duplicate the work of the inspectors of the insurance companies 
and therefore provided in section 1058-17, G. C., as follows: 

"Any company authorized to insure boilers against explosion in this 
state may designate from holders of such certificates persons to inspect the 
boilers covered by such company's policies, and the chief inspector of steam 
boilers shall issue to such persons commissions authorizing them to act as 
special inspectors. Such special inspectors shall be compensated by the 
company rlP~ignating them, and the fee provided for in section 20 shall not 
be collected by such special inspectors. 

"The chief inspector of steam boilers shall issue to each of such ap
pointees, a commission to the effect that the holder thereof is authorized to 
inspect steam boilers for the state of Ohio." 

The result of the foregoing provision of law is that when an insurance company 
employs lls its inspector a man who posscssrs a certificate of qualification provided 
for in section 10.58-16, G. C., and the chief inspector of boilers appoints the same man 
as a special inspector, as above provided, such an inspector acts in a dual capacity, 
to wit, as a representative of the insurance company and as a representative of the 
state. The powers and duties of such special inspector, so far as the state is con
cerned, are the same as those of a general inspector appointed by the state, except 
that such special inspector does not collect the inspection fee provided for in section 
1058-25 of the General Code (103 0. L., 649). 

However, whether the inspection be made by a general inspector or by a special 
inspector, the provisions of sections 1058-20 (103 0. L., 649) and 1058-21 (103 0. L., 
649) apply. Said sections are as follows: 

Sec. 1058-20 (103 0. L., 649). 

"If, upon making the internal and external inRpection, the inspector 
finds the boiler to be in safe working order, with the fittings necessary to 

24-Vol. 1-A. G. 
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safety, and properly set up, upon his report to the chief inspector of steam 
boilers, the chief inspector shall issue to the owner or user thereof, a certificate 
of inspection stating the maximum pressure at which the boiler may be opera
ted, as ascertained by the rules established by the board of boiler rules, and 
thereupon such owner or user may operate the boiler mentioned in the cer
tificate for one year from the date of inspection, unless such certificate shall 
be sooner withdrawn." 

Sec. 1058-21 (103 0. L., 649). 

"The ownE'r or user of a steam boiler herein required to be inspected 
shall pay to the chief inspector of steam boilers the sum of one dollar for 
each certificate issued." 

In opinion No. 756, rendered by this department to the bureau of inspection and 
supervision of public offices, under date of August 24, 1915, and found at page 1588 
of the opinions of the attorney-general for the year 1915, it. was held that the inspec
tion fee and certificate fee should be paid before the certificate is issued. 

Section 1058-25, G. C., 103 0. L., 649, recognizes the authority of the industrial 
commission to have the inspection fee collected and the receipt given therefor by the 
general inspector who makes the inspection. There is no such provision with refer
ence to the $1.00 certificate fee, but I can see no reason why the chief inspector of 
boilers, whose duty it is to collect the $1.00 certificate fee, should not, if he desired, 
authorize the inspector to collect said fee and give a receipt therefor at the time the 
inspection is made, and such a rule could be made to apply to both general and special 
inspectors. The result of this would be that when the inspection is made by a general 
inspector, he would collect the inspection fee and the $1.00 certificate fee, give a receipt 
therefor and turn the money over to the chief inspector with his report. The special 
inspector would collect merely the $1.00 certificate fee, give a receipt therefor and 

-turn the money over to the chief inspector. 
The above plan is possible because of the fact that the special inspector is a duly 

authorized representative of the state, appointed and commissioned by the chief 
inspector of boilers to represent the state, and thE' authority of such inspector to 
collect the money and give a receipt therefor is entirely indE'pE'ndent of his con
nection with the insurance company. In other words, the chief inspector has no 
connection with the acts of a special inspector in so far as he is representing the 
insurance company, but only in so far as he is representing the state. Xeither your 
commission nor the chief inspector of boilers has any control or authority over the 
insurance companies or their representatives, as such, and your specific question must 
be answered in the negative, to wit: you have no authority to compel the insurance 
companies, or their representatives, as such, to collect the $1.00 inspection fee at the 
same time they collect their insurance premiums, or at any other time,. but such col
lection, if made by a special inspector, would be a transaction between your commission 
and the owner of the boiler, entirely separate and distinct from any transaction between 
the insurance company and such owner. 

I am therefore of opinion that the department of boiler inspection, under the 
industrial commission, could not legally compel insurance companies, when writing 
insurance on a boiler, to charge and collect $1.00 additional per annum to cover the 
legal certificate issued by the boiler inspection department and remit the same to said 
department, but that the department might authorize the inspectors, both general 
and special, to collect said $1.00 fee at the time the inspection is made. 

Respectfully, 
EDWARD C. TURNER, 

Attarney-General. 
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1519. 

APPROVAL, TRA..,SCRIPT OF PROCEEDIXGS FOR BOND ISSUE, KINSMAN 
TOWXSHIP, 1:\IPROVED ROADS DISTRICT, TRUMBULL COUNTY, 0. 

CoLUMBUS, OHio, April 27, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GE~""TLE!IIEN:-

"RE:-Bonds of Kinsman township improved roads district of Trum
bull county, Ohio, to the amount of $50,000.00 for the improvement of the 
roads of said road district, being one hundred bonds of $500.00 each." 

I have examined the transcript of proceedings of the trustees and other officers of 
Kinsman township improved roads district of Trumbull county, Ohio, relative to 
the issuance of the above bonds; also the bond and coupon form attached, and I find 
the same regular and in comformity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted 
and executed by the proper officers will, upon delivery, constitute valid and binding 
obligations of J(insman township improved roads district. 

1520. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

DISAPPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, NOR
WICH TOWNSHIP, HVRON COUNTY, OHIO-ROAD BONDS NOT ISSUED 
rND:ER PROVISION OF CASS HIGH\VAY LAW. 

CoLUMBUS, OHIO, April 27, 19Hi. 

Industrial Commiss-um uf Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of Norwich township, Huron county, Ohio, in the sum 
of $17,000.00, being thirty-four bonds of $500.00 each issued to provide 
means with which to improve the highways of Norwich township." 

The resolution of the township trustees authorizing the issuance of said bonds, 
which is set forth in the transcript, recites that said bonds are issued under authority 
of sections 3295, 3939 and 3940 of the General Code. 

The Cass road law (106 0. L., 574), which was enacted by the general assembly 

"To provide a system of highway laws for the state of Ohio, and to 
repeal all sections of the General Code and acts inconsistent herewith." 

became operative September 6, 1915, and expressly repealed all township road im
provement laws. Since that date, therefore, township trustees have had, and can 
now exercise only such power in constructing, improving and repairing roads wttlun 
their respective townships as is conferred upon them by the provisions of said act. 

Sections 60 et seq. of the Cass road law, being sections 3298-1 et seq. of the General 
Code (106 0. L., 589), provides comprehensive and complete machinery for the con-



740 OPIXIOXS 

struction improvement and repair of roads by township trustees including provision 
for securing necessary funds by taxation, assessment and bond issues. 

I believe that it was clearly the legislative intent to limit the authority of town
ship trustees in borrowing money for road improvements to the methods prescribed in 
sections 3298-8, 3298-9 et seq. of the General Code (106 0. L., 591). By section 3295 
of the General Code (106 0. L., 536), which is general in its terms, authority is con
ferred upon the township trustees to issue and sell bonds for numerous purposes, one 
of which is for road improvements. The provisions of the Cass road law, on the other 
hand, are special in character, dealing only with roads. If, therefore, there is any 
inconsistency between the general powers conferred by section 3295 and the special 
provisions of sections 3298-1 of the General Code, the provisions of the special act 
must control. 

From a careful examination of the provisions of the Cass law, just referred to, 
it is apparent that the method of issuing bonds by the township trustees for road im
provement purposes therein conferred was intended to be exclusive, and that if section 
3295 of the General Code be construed as conferring additional power upon the town
ship trustees to issue bonds for the same purpose without a vote of the electors, then 
the plan and system provided by the Cass law, so far as it affects the improvement 
of roads by township trustees, cannot be carried into execution, and the clear intent 
of the legislature will be defeated. 

I am therefore of the opinion that the township trustees of Norwich township, 
Huron county, have no authority to issue the bonds under consideration, and I advise 
your commission to decline to accept the same. 

1521. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

WHEN FOREIG~ CORPORATIO~ PURCHASES PROPERTY I~ OHIO AND 
CO~VEYS SA:\IE TO TRCSTEE-WHETHER VALUE OF SUCH PRO
PERTY IS TO BE CONSIDERED AS CAPITAL OF FOREIGN CORPORA
TION WHEN IT IS QUALIFIED TO DO BUSINESS IN OHIO. 

A foreign corporation which purchases property in Ohio and conveys the .~ame to a 
trustee, must, if it enjoys the entire benefits or use of such property, report the same as 
"property owned and used" by it in this sta.te for the purpose of fixing the basis of the fee 
to be paid by it in complying with sections 183 et seq., G. C. 

CoLm.mus, Oaro, April 27, 1916. 

HoN. C. Q. HILDEBRANT, Secretary of Sta.te, Columbus, Ohio. 
DEAR SIR:-! acknowledge receipt of your letter of April 12th, submitting for 

my opinion the following question: 

"A foreign corporation purchases property in Ohio and conveys same 
to a trustee. The trustee pays the taxes on the property, so that in effect 
the foreign corporation is not the owner of real estate in Ohio. Under such 
circumstances, must a foreign corporation, when it is qualified to do business 
in Ohio, consider the value of that real estate as capital of a foreign corpora
tion, invested in Ohio?" 

The group of sections which is involved in your inquiry, viz.: Sections 183 et 
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seq., of the General Code, appear upon examination to be strangely inPonsistent among 
themselves in the use of language material to the solution of your question. Thus, 
section 183, the first of them, provides that 

"Before doing business in this state, a foreign corporation organized 
for profit and owning or using a·part or all of its capital or plant in this state, 
shall make and file with the secretary of state, * * * a statement under 
oath * * *" 

It will be observed that in this part of the section the corporations subject to 
compliance are those which are doing business in this state, and owning or using a 
part or all of their capital or plants in this state. 

However, the same section in setting forth the facts which are to be contained 
in the statement under oath provides as follows: 

"3. The value of the property ou·ned and used by the corporation in 
Ohio, * * * 

"4. The proportion of the capital stock of the corporation represented 
by property owned and used and by business transacted in Ohio." 

Section 184, G. C., provides in part as follows: 

"From the facts thus reported, and any other facts corning to his know
ledge, the secretary of state shall determine the proportion of the capital 
.stock of the corporation represented by its property and business in this 
state, and shall charge and collect from such corporation for the privilege of 
exercising its franchise in this state, one-tenth of one per cent. upon the pro
portion of its authorized capital stock represented by property owned and used 
and business transacted in this state. * * *" 

Section 185, G. C., which provides for the filing of supplemental statements in 
the evellt uf a change in proportion, etc., provides in part as follows: 

"A corporation which has filed itR statement, * * * and which 
thereafter shall increase the proportion of its capital stock, represented by 
property used and business done in this state, shall file, etc. * * *" 

If the strict language of the statutes is of determining importance, it will he ob
served that the phrase is "owned or used" in one place, "owned and used" in another 
place, and "used" in a third place. 

It is probably true that for many purposes, and indeed prima facie, the trustee 
is the "owner" of the trust property. The reference in your Jetter is to but one of the 
situations in which the obligations of ownership and the rights and burdens incident 
thereto attach to the trustee and not to the beneficiary. 

But nothing is better established than that it is competent for the legislature 
to treat the beneficiary as the owner, at least provided the trustee has himself no bene
ficial interest. 

Of course, if the trustee has no beneficial interest the beneficiary is the one who is 
entitled to the "use" of the property. The trustee administers and manages the 
property for the use of the beneficiary. So, the beneficiary would be the one "lL~ing" 
the property, whether he would he regarded as the "owner" thereof or not, unless the 
trustee's interests were sueh as to entitle him also to a substantial use. 

You do not state the facts which you have in mind fully, but I am assuming that 
the trustee is managing the property for the use of the corporation and in furtherance 
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of its corporate objects. If that is the case, then it is clear that the corporation is 
exercising its corporate powers and franchises by means of the confidence reposed in 
the trustee, and with respect to the property in his mere legal custody and control. It 
will, of course, be assumed that the corporation has the power so to conduct its business 
under its charter or articles of incorporation. That being the case, it is, therefore, 
also clear that the corporation is exercising its corporate franchises with respect to the 
beneficial use and enjoyment of the property to an extent different in degree only, 
and not in substance, from that to which it would exercise its franchises if it actually 
owned the legal title to the property. 

In my opinion, the corporation, upon the assumptions above made, is to be re
garded as "owning and using" property in Ohio within the meaning of the Ohio statutes. 

Looking through the form of these statutes to their substance, I am satisfied that 
the intention thereof is to measure the initial fee or tax by the extent to which the 
corporate franchise is exerted in Ohio in a proprietary way. 

The statute is aimed at two kinds of franchises or privileges which are granted 
by the state, viz.: the privilege of "having" and the privilege of "doing." I think 
every possible corporate franchise that could be exercised in this state was intended 
to be comprehended within these two groups. 

The question then is as to whether the actual interest of a beneficiary, under the 
circumstances named, is to be regarded as proprietary, in the nature of the exercise 
of the property interest, or as the "doing of business." As previously intimated, 
I think that a beneficiary's interest and its exercise as to Ohio property is to be regarded, 
for the purposes of the statutes under consideration, as a property interest. 

This interpretation does no violence to the phraseology of the statute, for, as has 
been pointed out, while the term "owner'' is usually more appropriately a:;J;>Iied to the 
trustee than to the beneficiary, yet it is competent for the legislature to treat the latter 
as the owner, and the ultimate solution of any such question is always a matter of 
ascertaining the legislative intention. 

For the foregoing reasons, then, I am of the opinion that when the corporation 
which you describe qualifies to do business in Ohio, it must report the property in which 
it has the beneficial interest and the legal title, to which is vested in a trustee, as pro
perty "owned" by it in Ohio. 

The same result might be reached by holding that property "us~d" is required 
by the statutes to be reported and employed pro tanto as the basis of the computation 
of the fee, whether owned or not. I am not entirely satisfied, however, that this is 
the true interpretation of the statute, and I prefer to rest my conclusion upon the 
principle above outlined, to the effect that the corporation is to be regarded as the 
"owner" of the property for the purpose of the statute. 

Respectfully, 
EDWARD C. TURNER, 

Attarney-General. 
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1522. 

ROADS A~D HIGH\VAYS-IMPROVEMENT EXTENDED INTO OR 
THROUGH A VILLAGE---HOW COST TO BE APPORTIO~ED-A~ UN
EXPEXDED BALANCE OF A BOXD ISSUE UNDER SECTION 7004, 
G. C., ~OW REPEALED, NOT AVAILABLE TO PAY TOW~SHIP'S SHARE 
OF IMPROVEMENT CARRIED FORWARD BY STATE HIGHWAY DE
PARTMENT. 

When a road improvement is made by /he slate highway department on the appUca
lion of county commissioners or township trustees and is on their application extended 
into or through a tillage, the tillage may assume and agree to pay some parlion of the cost 
and expense of that part of the improvement within its corporate limits. The agreement 
of the village should be made uith the board on whose application the improvement is being 
made. 

An unexpended balance of the proceeds of a bond issue, under sec/ion 7004, G. C., 
now repealed, may not be used to pay a lowm;kip's share of the cost and expense of an 
impr01•ement carried forward by the stale highway department. 

CoLUMBus, Omo, April 27, 1916. 

HoN. THOMAS H. MoORE, Prosecuting Attorney, Ashland, Ohio. 

DEAR Sm:-I have your communication of March 18, 1916, which communica
tion reads as follows: 

"Will you please give me your opinion upon the following question? 
"Where a state aid road has been extended through a village in accordance 

with section 1231-3 of the General Code, and there is an agreement between 
the county, state and village as to the division of the cost of construction, 
can the township trustees of the township in which the villa!!;e is located 
a8:;ume a part of the village's share? 

"And if they are allowed to assume a part of the village's share as above, 
will it be legal to use an unexpended balance in a fund raised by the sale of 
bonds under section 7004 of the Code? 

"I will appreciate an early reply to the above question." 

Section 1231-3, G. C., referred to by you, being section 229 of the Ca~s highway 
law, reads as follows: 

"The state highway commissioner may extend a proposed road improve
ment into or through a village when the consent of the council of said village 
has been first obtained, and such consent shall be evidenced by the proper legis
lation of the council of said village duly entered upon its records, and said 
council may assume and pay such proportion of the cost and expense of 
that part of the proposed improvement within said village as may be agreed 
upon between said state highway commissioner and said council.. The 
state highway commissioner may also enter into an agreement with the 
council of said village to improve any part of the road within said village 
to a greater width than is contemplated by the proceedings for said improve
ment, and the state highway commissioner and the council of said village shall 
be governed as to all matters in connection with said improvement within 
said village by the statutes relating to road improvements through mumc
ipalities, by boar~ of county commissioners." 
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It is apparent from a consideration of the above quoted section that the same 
was intended by the legislature to apply primarily only in those cases where the state 
highway commissioner is proceeding without the co-operation of county commissioners 
or township trustees and the only co-operation falling fully within the terms of the 
section is that which may be had between the state highway commissioner and the 
authorities of a village. "Under the section in question if the state highway com
missioner has available for expenditure in any given county, inter-county or main 
market road funds, and the county commissioners of the county in question or the 
trustees of the several townships thereof do not apply for state aid and co-operate 
with the state highway department, then the state highway commissioner may expend 
such funds upon a road or street within a village when the consent of the council of 
such village has been first obtained, provided the road or street in question is an ex
tension of the inter-county highway or main market road, as the case maybe. This 
expenditure may be made even if the village does not co-operate in the making of the 
improvement and meet a share of the expense thereof. The village may, however, 
co-operate and may pay such part of the cost of the work within the village as may 
be agreed upon between the state highway commissioner and the council. 

While the section is not primarily applicable where a road improvement, made 
on the application of county commissioners or township trustees, is extended into or 
through a village, yet the section indicates that it was the intention of the legislature 
to authorize villages to contribute toward the expense of improvements carried on 
within their limits by the state highway commissioner. It is also worthy of note that 
the section contains a provision that the state highway commissioner and the council 
shall be governed by the statutes relating to road improvements through municipalities 
by boards of county commissioners. 

The only reference in the statutes to the extension of inter-county highway and 
main market road improvements into or through villages, when such improvements 
are made on the application of county commissioners or township trustees, is found 
in section 186 of the Cass highway law, section 1193, G. C., which section provides, 
among other things, that each application for state aid in the construction, improve
ment, maintenance or repair of inter-county or main market roads, shall be accom
panied by a properly certified resolution of the county commissioners or township 
trustees, stating that the public interest demands the improvement of the inter-county 
or main market roads therein described, which may include any portion of a highway 
in the limits of any village, when the same is a continuation of the proposed improve
ment and the consent of the village has been first obtained. The statute is silent as 
to the subsequent procedure where the proposed improvement is wholly or partly 
within a village and this department has therefore held in opinion Xo. 1317, rendered 
to Hon. Clinton Cowen, state highway commissioner, on March 4, 1916, and in opinion 
No. 1387, rendered to Hon. George Thornburg, prosecuting attorney of Belmont 
county, on March 16, 1916, that where the application relates to any portion of a high
way within the limits of any village and the application is made by county commis
sioners or township trustees, all steps subsequent to the application are to be taken 
in the same manner as though the projected improvement were situated outside a 
village. 

To the above may be added the observation that the statutes are also silent as to 
the division of the cost of the work under such circumstances, and waiving for the 
present the question of the right of the village to make a contribution toward the cost 
of the improvement and assuming that no such agreement has been made or attempted 
to be made by the village, it must be concluded that the division of the cost and ex
pense of the inter-county highway or main market road improvement, made on the 
application of county commissioners or township trustees, is the same without regard 
to whether or not the improvement is situated in whole or in part within the limits 
of the incorporated village. In other words, under any of the circumstances above 
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enumerated, ten per rent. of the cost of the improvement, excPpting therefrom the 
cost of bridges and culverts, must he assessed against the land abutting thPreon, ac
cording to benefits, and fifteen per cent., excepting therefrom the eost and expense of 
.bridges and culverts, is to be paid by the township or townships in which the improve
ment is situated, assuming that the improvement is made on the application of the 
county commissioners. The remainder of the co.st of the work is to be paid by the 
county and state, where the application is made by county commissioners, with the 
qualification that the state, in the case of an inter-county highway improw·ment, 
cannot pay more than one-half of the total cost and ell:pense. 

The above statement is subject to the further qualification C}(pressed in section 
210 of the act, section 1217, G. C., to the effect that the commissioners may assume 
on behalf of the county all or any part of the township's share, and that the trustees 
may assume on behalf of the township all or any part of the county's share. In othPr 
words, where an inter-county highway or main market road improvement is made on 
the application of county commissioners, the cost, in the absence of an agreement 
to the contrary, is to be divided between the state, county, township and ownPrs of 
abutting land, and thPre is no provision for casting upon the village, as Ruch, any 
part of the cost and expense of the improvement, in the absence of an agreemPnt on 
the part of the village. Where the improvement is made on the application of township 
trustePs, the cost is to be divided in the manner pointed out in the statute, and the 
villagP, in the absence of an agreement on its part, cannot be required to meet any 
part of the cost. Of course the village is, for the purpose of the present discussion, 
to be regarded as a part of the township, 'and will be called upon to meet its propor
tionate share of that part of the cost and expense borne by the township. It remains 
to consider the question of whether or not, when an improvement of this character 
is made on the application of county commissioners or township trustees, and is on 
their applicatiou extended into or through a village, the village may assume and agree 
to pay some portion of the cost and expense of tht"tt part of the improvement within 
the village, and, if so, to determine with whom the agreement is to he made. A dis
cussion of this question is properly introduced by the statement deduced from an 
examination of the several provisions of the Cass highway law that where the state 
highway department Uiu.lcrtakes an improvement on the application of the county 
commissionPrs, all the subsequent dealings of that department are to be had with the 
county commissioners, and likewise where the state highway department undertakes 
an improvement upon the application of township trustees, all the subsequent dealings 
of the statP highway department are to be had with the trustePs. I think it may, 
the~efore, safely be assumed that if, under the circumstances above set forth, a village 
is authorized to assume and agree to pay some portion of the eost and expense, the 
agreement in question should be made with the county commisRioncrs or township 
trustees applying for the improvement, as the cat;c may be, and not with the state 
highway commissioner. 

There sPPms to bP no direct authority for an agreement of this charactPr, hut 
I am of the opinion that a consideration of the several provisions of the act warrants 
the conclusion that such agreement is authorized. As pr,eviously pointed out, section 
1231-3, G. C., authorizes the village to assume and pay a part of the cost and expense 
where the improvement is made on the initiative of the state highway commissioner 
and without the co-operation of county commissioners and "township trustees. This 
section also provides that under such circumstances the state highway commissioner 
and the council are to be governed by the statutes relating to road improvements: 
through municipalities by boards of county commissioners, those statutes, being 
sections 6949 to 6954, G. C., inclu.sive, providing that county commissioners may extend 
road improvements into or through municipalities, and that the council may assume 
and pay such proportion of the cost of that part of the improvement within the munici
pality as may be agreed upon between the commissioners and the council. 
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Section 7467, G. C., provides that the state, county or township, or any two or 
more of them, may, by agreement, expend any funds available for road construction, 
improvement or repair upon roads inside a village. I think, therefore, the several 
sections of the General Code herein cited support the conclusion that where an inter
county highway or main market road improvement is, upon the application of county 
commissioners or township trustees, extended into or through a village, the village coun
cil may assume such portion of the cost and expense of that part of the improvement 
located within the village as may be agreed upon between the council of the village 
and the commissioners or trustees, as the case may be. This agreement should be made 
with the board upon whose application the improvement is being made. 

It is impossible to properly answer the express question submitted by you in refer
ence to this matter, for the reason that the section referred to by you is not primarily 
applicable to the state of facts disclosed by your inquiry. If the question, as submitted, 
were to be answered directly, the answer would necessarily be in the negative, but such 
an answer might be misleading, for the reason that, in the view I take of the law, a 
division of cost between the state, county, township and village may be accomplished 
by mutual agreement. I have, therefore, endeavored to answer your question by a 
general discussion of the rule that is to govern in these matters, and under the same 
you will, I think, be able to work out the desired division of the cost and expense of 
the contemplated improvement in your county. The conclusion herein expressed 
will enable the county to make any desired agreement with the township trustees and 
the council of the village in question. 

Coming now to consider your second inquiry, section 7004, G. C., now repealed, 
was a part of the scheme of legislation designed for the improvement of the public 
roads within a township, and including a road running into or through a village or city. 
There is no provision of law to the effect that funds of this character may be used 
to meet the township's share of the cost and expense of improving inter-county high
ways or main market roads, and inasmuch as the Cass highway law provides a special 
method of raising funds for such purposes, I am of the opinion that an unexpended 
balance in a fund raised by the sale of bonds, under section 7004, G. C., may not be 
used to pay the township's share of the cost and expense of an improvement carried 
forward by the state highway department. This conclusion is strengthened by the 
provision of section 2296, G. C., to the effect that township trustees may transfer 
public funds, except the proceeds or balances of special levies, loans or bond issues, and 
the provision of section 5654, G. C., to the effect that the proceeds of a special tax, 
I oan or bond issue shall not be used for any other purpose than that for which the same 
was levied, issued, or made, except as therein provided, and that when there is in the 
treasury of any state, village, county, township or school district a surplus of the pro
ceeds of a special tax or of the proceeds of a loan or bond issue, which cannot be used or 
which is not needed for the purpose for which the tax was levied, or the loan made or 
the bonds issued, all of such surplus shall be transferred immediately by the officer, 
board or council having charge thereof to the sinking fund, and shall thereafter be sub
ject to the uses of such sinking fund. 

While the proceeds of bonds issued under section 7004, G. C., are to be used for 
improving roads, yet the bonds were issued for the improvement of certain designated 
roads, which roads were not necessarily, and probably never would be, identical with 
the inter-county highways and main market roads within the to·wnship, and I cannot, 
therefore, conclude that the improvement of the inter-county highways and main 
market roads within a township is the same purpose for which the bonds were issued. 

I think the above will constitute a substantial answer to the second question sub
mitted by you in your inquiry. 

Respectfully, 
EDWARD C. TURNER, 

AUorney-General. 
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1523. 

INFIRMARY BUILDING COl\t:MISSIOX-RESTRICTIOXS UXDER SEC
TION 2358, G. C., IN MAKING CONTRACTS FOR ERECTION OF BUILD
ING-CONTRACT MUST NOT EXCEED ESTIMATE OF COST OF ENTIRE 
BUILDING NOR ON THE PART OR ITEMS OF CONTRACT-NO CHANGE 
IK BIDS AFTER THEY HA YE BEEK OPEXED. 

A building commission constituted under the prm~·sions of section 2333, G. C., iB 
restrained by the provisions of section 2358, G. C., from making aJtontrad for the erection 
of a public building at a price in excess of the e.~timates thereof{ nor may it contract for 
the construction of any part of said building at a price in exreR.• of the e~tim·Lte on the part 
or items covered by said contract{ When said commission invites sealed bids for the con
struction of said building, no change or amendment of said bids may be made after they 
are opened except to correct a mistake apparent upon their face. 

CoLc~Im:s, Omo, April 28, 1916. 

HoN. DEAN E. STANLEY, Prosecuting Attorney, Lebanon, Ohio. 

DEAR Sm:-I have your letter of April 24, 1916, containing the following state
ments and inquiries: 

"The infirmary building commisswn of Warren county advertised for 
bids upon the several branches entering into the erecting of a new infirmary 
building, the architects having made estimates of the cost of each branch 
of work. Bids were received for all branches except for an elevator (for 
which none were asked) the lowest bid being that of a contractor who hili 
on all save two of the branches on which bids were asked. His bid was a 
lump bid and, taken together with the lowest on the other two branches of 
work, was some $800.00 in excess of the estimates for all said branches of 
work bid on. The contractor offers to reduce his bid by an amount which, 
taken together with the bids o:n the other two branch~s of work above rderred 
to, will bring the total within the aggregate estimates on all the work bid on. 
At the same time, however, the bid of the contractor above referred to will be 
in excess of the aggregate estimates on the work on which he bids (this condition 
arises by reason of the fact that the two separate bids above mentioned are 
each below the estimates on those two kinds of work). In view of the pro
visions of sections 2338, 2343 and 2358 of the General Code of Ohio, I desire 
to inquire: 

"First, may the building commission let the contract in excess of the 
estimate? 

"Second, may the low bidder, when his bid exceeds the estimate, reduce 
his bid and legally make the contract with such commission? 

"Third, when the general contractor's bid is in excess of the aggregate 
estimates of the work on which he bids, but when his bid, taken together 
with bids on other branches of work, is below the aggregate estimate on all 
of the branche s of work, may a valid contract be made?" 

In addition to the facts stated in youlr foregoing letter I have learned through 
interviews with yourself and your building commission that it is the unanimous wish 
of said commission to let the contract for the erection of said infirmary building to 
the contractor named in your letter, if such contract may legally be made with him. 
It appears that his bid, while in excess of the estimate of the engineer, was several 
thousand dollars below the next lowest bid, and it seems to be the impression of your· 
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commission that a re-advertisement for bids will not result in relieving the situation 
beca.use of the rapidly advancing prices of material, especially iron and steel, to be 
used in the construction of said building. It is apparent, therefore, from all the cir
cumstances of the case as presented by the commission, that it would result in the 
saving of considerable money to the taxpayers if the commission could legally make 
a contract with the party named in your letter. 

It must be observed in discussing the questions presented that by the concluding 
clause of section 2338, G. C., the commission must be governed by the provisions of 
the chapter of which said section is a part, relating to the erection of public buildings 
of the county. In other words, the building commission in the letting of this contract 
must observe the general provisions of law relating to contracts by county commis
sioners for the erection of public buildings. 

Referring now to your first inquiry, I must advise that section 2358, G. C., ex
pressly prohibi't~ the making of any cont'>ract for the erection of any public building 
at a price in excess ef the estimates thereof made by the engineer. This section pro
vides as follows: 

"No contract shall be made for a public building, bridge or bridge sub
structure, or for any addition to, change, improvement or repair thereof, 
or for the labor and materials herein provided for, at a price in excess of the 
estimates required to be made by the preceding sections." 

It is apparent, therefore, from the provisions of the foregoing section that your 
building commission is absolutely without any authority to let the contract in ques
tion in excess of the estimate. 

Your second inquiry is based upon the proposal of the contractor named in your 
letter to amend his sealed bid and bring it, in connection with the bids on other branches 
of the work not covered by his bid, within the estimate. You desire to know whether 
he may now be permitted to make such changes in his bid. It has been repeatedly 
held by the courts of this state that whenever public authorities are required by law 
to invite sealed bids and to let the contract to the lowest bidder, no alteration, change or 
amendment of a sealed bid may be made after it is opened, except to correct a mistake 
apparent on the face of the proposal. 

Beaver & Butt v. Trustees, 19 0. S., 97. 
McGreevy v. Board of Education, 20 C. C., 114. 
McAlexander v. Haviland School District, 7 N. P. (n. s.) 590. 

ln the case first cited Judge Brinkerhoff, commenting upon the purpose and effect 
of the law requiring sealed bids, says: 

"The proposals are to be in writing and sealed; and the action of the 
trustees is to be taken on the basis of what those proposals are found to be when 
opened, and not on what they may have been intended to be, but are not. 
To hold otherwise would be to nullify or reverse the evident policy of the 
statute, and to render possible and easy the exercise of such favoritism by 
the trustees towards particular parties as it is the obvious policy and inten
tion of the statute to render impossible. 'The contract or contracts shall be 
awarded to and made with the person or persons who shall offer to perform 
the labor and furnish the materials at the lowest price. How offer to per
form and furnish? Through the medium of written, sealed proposals, filed 
within the time limited in the advertisement. The statute knows no other 
proposals or offers but these. The trustees are invested with no discretion 
in the matter; but, on the contrary, we are satisfied it is the intent and policy 
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of the statute to withhold it, and thereby shut the door against all favoritism 
on the part of the trustees on the one hand, and, on the other, to prevent 
such an excited, intriguing, and perhaps ruinous scramble among builders, 
as would be not unlikely to ensue if the proceeding were assimilated to an 
open auction sale of contracts. By the provisions of this statute, the state 
has declared her policy to be to rely, for procuring the labor and materials 
for her public buildings at a reasonable price, upon the secret, sober, and unex
cited estimates, inquiries, and calculations of individual builders, made 
with full knowledge that others are likely to be similarly engaged, and upon 
the provisions made in the seventh section of the act, to the effect that no 
contract for labor or materials shall be made at a price in excess of the detailed 
estimates previously made by the official engineer." 
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The construction thus placed by the supreme court upon a statute exactly sim
ilar in its terms and requirements to that which controls the commission in the pres
ent case is, in my judgment, decisive of the question you submit. Adopting the 
reasoning of the court in this case, it may be said that the law requires the contractor 
in question to submit his offer through the medium of a written, sealed proposal,and 
the statute recognizes no other bid but the one made in this manner. The building 
commission is invested with no discretion. It must act upon the proposal as it is 
found to be when opened, and any contract made upon any amendment or change 
of said proposal would, in my judgment, be invalid, and the performance of which 
would be subject to injunction at any time. 

While this construction of the law may result in additional expense to the tax
payers of your county, I can approve no method of letting a contract for the erection 
of said building except as provided by law. Your second inquiry, therefore, must 
be answered in the negative. 

The conclusion reached as to your second inquiry of course finally disposes of 
the whole matter and renders unnecessary any extended discussion of the matter 
submitted in your third inquiry. However, I will say in answer to this inquiry that 
if the contractor's bid is in excess of the aggregate estimate on the different branches 
of the work upon which he bids, I am of the opinion that the provisions of section 2358 
supra, preclude any consideration of said bid. The provisions of this section apply 
to any contract that may cover the whole or a part of the labor and materials neces
sary in the construction of any public building. If a contract is made for the entire 
construction of the building, such contract must not exceed the estimate of the cost 
of the entire building, but if two or more contracts are made for the erection of the 
same building the consideration named in each contract must not be in excess of the 
estimate of that part or branch of the construction which said contract covers. I 
therefore conclude that your third inquiry must also be answered in the negative. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1524. 

ROADS AND HIGHWAYS-COUNTY HIGHWAY SUPERINTENDENT
APPOINTMENT OF ASSISTANTS, SUPERINTENDENTS AND IN
SPECTORS FOR STATE WORK-EMPLOYED BY COUNTY HIGH
WAY SUPERINTENDENT WITH APPROVAL OF CHIEF HIGHWAY 
ENGINEER-WHEN STATE HIGHWAY COMMISSIONER APPOINTS 
l:NDER SECTION 1182, G. C.-ROAD OILH\G MACHINES. 

In those counties in which the county highway superintendent is designated to have 
charge of state u·ork, the assistants, superintendents and inspectors required on any spe
cific u·ork being carried forward by the state highway department are to be employed by 
the county highu·ay superintendent with the approval of the chief highway engineer, and 
the compensation of such employes is to be fixed by the chief highu·ay engineer. This 
is true not only where counties or tov:nships are co-operating u·ith the 8tate highway de
partment, but also in those counties in which the local authorities are not co-operating. 
Hou·ever, if it should beccme necessary or advisable, in the opinion of the state highway 
commissioner, to have persons employed whose work is not local in characte1·, but is gen
eral throughout the state, their services being required in any one county only for brief 
periods and for some special work, such employes should be appointed by the stale high-
way commissioner. -

CoLUMBus, OHIO, April 28, 1916. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I have your communication of March 13, 1916, which communi
cation reads as follows: 

"Kindly refer to your opinion No .. 907, under date of October 9, 1915, 
in which you state that the county highway superintendent, duly appointed 
in charge of state work, was to be regarded as the appointing officer of super
intendents and inspectors required on state_ work in that county. 

"The question has arisen as to whether or not your opinion was in
tended to apply in those counties where the county is not co-operating with 
this department in the financing of either a construction or repair operation 
in the county. 

"I therefore, respectfully request an opinion from your office as to who 
is to be regarded as the appointing officer of inspectors or superintendents 
in a county where this department is improving, either by construction or 
repair, a portion of an inter-county highway or main market road wit_hout 
fina,Dcial assistance from that county." 

In the opinion referred to by you, I was called upon to construe certain appar
ently conflicting provisions of sections 105 all:d 212 of the Cass highway law, being 
sections 1182 and 1219, G. C. Section 1182, G. C., provides, a.mong other things, 
that the stat:e highway commissioner may appoin,t such superintendents, inspectors 
arld other employes within the limits of appropriations as he may consider necessary 
to carry out the provisions of the chapter relating to the construction, improvement; 
mafutenance and repair of roads and bridges by the state highway department. Sec
tion 1219, G. C., provides, among other things, that the cpunt,Y highway superin
tendent, with the approval of the chief highway engineer, may employ such assistants 
as ~re necessary in the preparation of plans and surveys, and such superintendents 
and insp€ctors as may be nece~sary in the construction of an improvement. 

It was pointed out in the opinion in question that a consideration of certain other 
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provisions of the Cass highway law discloees that any conflict between the provis
ions referred to above is only apparent and that the provisions may be reconciled 
and effect given to both. It was held that in those counties in which the county high
way superintendent htls been designated to have charge of all highways, bridges and 
culverts within his county under control of the state, such county highway superin
tendent has the authority to appoint such superintendents and inspectors as are needed 
on state work, his action in the premises being subject to the approval of the chief 
highway engineer; and that in those counties in which some engineer other than the 
county highway superintendent is designated to have charge of the construction, 
improvement, maintenance ~nd repair of roads under control of the state, the state 
highway commissioner has the authority to appoint the superintendents and inspec
tors need~d on state work. 

Your inquiry now is as to whether the rule announced in the opinion in question 
is to be taken as applicable in all cases without regard to·whether the local authorities, 
either county or township, are co-operating in the improvement, or whether the rule 
is to be taken as applicable only in those cases in which the improvement is being 
carried forward with the co-operation of the local authorities. 

Section 1219, G. C., is a part of the chapter relating to the construction, improve
ment, maintenance and repair of roads and bridges by the state highway department. 
While the section in question is a part of the scheme designed for the co-operative 
improvement of highways, it is equally a part of the scheme designed for the improve
ment of highways without co-operation. An examination of the entire chapter in 
question, being chapter VIII of the Cass highway law, discloses that certain of its 
provisions are applicable without regard to whether or not there is co-operation, other 
provisions are applicable only where there is co-operation, and still other provisions 
are applicable only where the state highway commissioner is proceeding without the 
co-operation of the local authorities. These several provisions are mingled, and pro
visions of a different class are often found in the same section. Under a provision 
found in the preceding chapter, the county highway superintendent, if so designated 
by the state highway commissioner, has charge of all highways, bridges and culverts 
within the county under control of the state. See section 139 of the Cass highway law, 
se<:lion 7182, G. C. This provision is applicable without regard to whether the county 
or townships co-operate with the state. In other words, the state highway commis
sioner may designate the county highway superintendent to have charge of all high
ways, bridges and culverts within his county under control of the state, without reference 
to whether the particular county or any of its townships co-operate with the state, 
and in such cases the one-fifth part of the salary of the county highway superintendent 
will be paid by the state. Co-operation by the local authorities is not essential to 
the authority of the state highway commissioner to designate the county highway 
superintendent to have charge of state highways, and the duty of the state to pay the 
one-fifth part of the county highway superintendent's salary, in case he is so designated, 
does not depend in any way upon whether or not there is local co-operation in the 
improvement of the inter-county highways and main market roads of the county in 
question. 

Coming now to consider section 1219, G. C., the first sentence of the section pro
vides that the chief highway engineer may direct the county highway superintendent 
to make the necessary surveys and plans for the proposed highway improvement. 
It is apparent that this sentence applies with equal force to co-operative improvements 
and to improvements carried forward by the state highway commissioner without 
the co-operation of the county commissioners or township trustees. In either event, 
if the county highway superintendent has been designated to have charge of state 
work, a fifth part of his salary will be paid by the state, and it will be his duty to perform 
the services referred to in the sentence in question, and it will be the duty of the state' 
highway commissioner to direct him to perform the services in question. The state 
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highway commiSsiOner would, under surh circumstances, be without any authority 
to designate any other subordinate to do this work. It is equally apparent that the 
-second sentence of the section in question is applicable only where there is co-operation 
with the local authorities. This sentence provides that the expense of the surveys 
and plans shall be equally divided between the state and county, except in cases where ' 

· the improvement is being made on application of the township trustees, in which 
case the expense of such plan!' and surveys shall be equally divided between the state 
and township. I see no reason for holding that the third sentence of the section is 
not applicable under all conditions, and am of the opinion that it is to be given the 
same construction as the first sentence of the· section. It seems to have been the in
tention of the legislature to lodge the appointing power in a local official familiar with 
the local conditions and having direct supervision over the work of the appointees. 
The same conclusion is to be reached as to the two succeeding sentences, while as to 
the last sentence in the section, which provides that the expenses of supervision and 
inspection shall be apportioned on the same basis as the cost of construction, it is 
apparent that the application is to be limited to those cases in which the improvement 
is being constructed with the co-operation of county or township authorities. 

Referring to the provision, the proper construction of which is especially involved 
in your inquiry, it may be observed that the state highway department is given a check 
upon the action of the county highway superintendent in the premises in that the 
employment of assistants, superintendents and inspectors is subject to the approval 
of the chief highway engineer, and their compensation is to be fixed by that official. 

In harmony with the above interpretation of section 1219, G. C., I advise you, 
in answer to your specific inquiry, that the rule announced in opinion 907, referred 
to by you, is applicable not only where counties or townships are co-operating with 
the state highway department, but also in those counties where the local authorities 
are not co-operating with your department, and that in either event, if the county 
highway superintendent is designated to have charge of state work, the assistants, 
superintendents and inspectors required on any specific work being carried forward 
by your department are to be employed by the county highway superintendent, with 
the approval of the chief highway engineer, and the compensation of such employes 
is to be fixed by the chief highway engineer. 

It should be pointed out, however, that while it was the intention of the legislature 
to lodge the general appointing power in the county highway superintendent, he being 
a local officer familiar with local conditions, and having direct supervision over the 
work of the appointees, yet the fact remains that some appointing power has been 
lodged in the state highway commissioner, and if it should become necessary or ad
visable, in the opinion of the state highway commissioner, to have persons employed 
whose work is not local in character, but is general throughout the state, their services 
being required in any one county only for brief periods and for some special work, 
such employes should be appointed by the state highway commissioner. For example, 
I understand that you have found it desirable to purchase machines for oiling roads, 
such machines to be sent to the various counties throughout the state from time to 
time, when needed. The reasons for the appointment by the county highway superin
tendent of employes, would not apply to the crews of such machines, and it would be 
proper for the state highway commissioner to exercise the appointing power vested 
in him by section 1182, G. C., 106 0. L., 624, in the selection of men to operate such 
machines. 

Respectfully, 
EDWARD C. TURXER, 

Attorney-General. 
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1525. 

APPROVAL, RESOL"CTIOX A..'\D CERTIFICATES FOR EXPEXDITuRE 
OX IXTER-CO"CXTY HIGHWAYS OF HARDIX COl:"XTY-PROPER 
APPLICATIOX "CXDER SECTIOX 1203, G. C. 

CoLUMBUS, Omo, April 28, 1916. 

Hox. CLDiTOX CowAx, Stale Highu·ay Commissioner, Columbu.~, Ohio. 

DEAR Sm:-I have your communication of April 5, 1916, which communica
tion reads as follows: 

"I am submitting herewith certificate of the county highway superin
tendent of Hardin county, together with resolution of the board of county 
commissioners of Hardin county, requesting that this office order the sum 
of $1R,500.00, which sum will be available for expenditure on the inter-county 
highways of Hardin county this year, paid into the treasury of Hardin county, 
in accordance with section 1203, G. C. 

"A certificate is also attached signed by the auditor of Hardin county, 
to the effect that $26,500.00, as set forth in the resolution of the county com
missioners, is in the county treasury of Hardin county, and has not been 
otherwise appropriated. 

"I respectfully request an opinion from your office as to whether or not 
these papers constitute a proper application under section· 1203 which would 
authorize my issuing vouchers at the proper times upon the auditor of state 
for the total sum of $18,500.00, payable to the county of Hardin." 

I have examined the resolution and attached certificates referred to in your com
munication and find that the same are in every respect regular, being drawn in sub
stantial compliance with the form suggested in opinion Xo. 998 of this department, 
rendered to you on November 6, 1915. 

1 therefore advise you that the resolution and atta<;hed certificates constitute 
a proper application under section 1203, G. C., and are such as to authorize and re
quire the issuing, at the proper time, of vouchers upon the auditor of state fur the 
total sum of $1R,500.00, if that be the sum apportioned to Hardin county. 

Respectfully, 
EDWARD C. TvuN~:u, 

Attarney-General. 
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1526. 

COl:NTY CHILDREX'S HO:\IE-,VHEN COMMISSIONERS :\lAY SELL 
REAL ESTATE-TRACT MAY BE Sl:BDIVIDED IXTO LOTS BY 
COMJ\IISSIOXERS BEFORE SALE-CITY OF PORTSMOl:TH. 

Section 2447, G. C., as amended, and section 2444-1, supplemental thereto (106 
0. L., 399), protide that real estate owned by the county and not needed for public use 
may be sold at public sale when the interests of the county require. If, in the opinion of 
the county, it is deemed expedient to subdivide the property into lots to dispose of it to the 
best admutage, such a course may be pursued. 

CoLUMBUS, OHio, April 29, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GEN'l'LEMEN:-Your request for an opinion as to the sale by county commis
sioners of certain real estate now IJ.Sed for the Scioto county children's home is as fol
lows: 

"At the request of the county commissioners and the trustees of the 
children's home of Scioto county the following statement of facts and ques
tions relating thereto are submitted and we would respectfully ask your 
written opinion in regard to same. 

"The buildings of the Scioto county children's home have been con
demned by a state inspector of public buildings, thereby making it neces
sary for the county commissioners to provide means for the repair of the 
present buildings or the construction of new ones to meet with the require
ments of law and the directions of that department. 

"The children's home fund is completely exhausted, making it nec
essary for the commissioners to either borrow money to meet the expenses 
of the necessary improvement or to sell the real estate now occupied by the 
children's home and use the proceeds for this purpose. The buildings now 
in use are located upon a valuable tract of land of about eight acres, in the 
city of Portsmouth, estimated to be worth about one hundred thousand 
dollars. 

"In consideration of the high value of this property, it has been sug
gested by the trustees of the children's home that the commissioners dispose 
of the same ll;nd with the proceeds of sale thereof purchase a less expensive 
site and construct the necessary modern buildings. The commissioners 
fully agree that this procedure is for the best interests of the county, but are 
uncertain as to the best manner of disposing of the property. This property 
being located in a residence section of the city both the commissioners and 
the trustees believe that by subdividing the tract into lots and offering such 
lots at public sale a greater sum can be realized for the county than by 
offering the tract as a whole. 

"The sole question at issue is as to the right of the commissioners to 
subdivide this tract, and if so divided, to sell at public sale." 

Section 2447 of the General Code, as amended, and the supplemental section, 
2447-1, 106 0. L., 399, are as follows: 

"If, in their opinion, the interests of the county so require, the com
missioners may sell any real estate belonging to the county, and not needed 
for public use; and, in case of the sale of such real estate not used for county 
purposes, the proceeds of such sale or such parts thereof as the board of 
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commissioners may designate may be placed by the commissioners in a sepa
rate fund to be used only for the construction, equipment, maintenance or 
repair of other county buildings, and the provisions of section 5638 of the 
General Code shall not apply to appropriations or expenditures of said fund. 

"Sec. 2447-l. Xo sale of such real estate shall be made unless author
ized by a resolution adopted by a majority of such commissioners. When 
such salP is so authorized a deed theref6r shall be made by such board of 
county commissioners and only to the highest r('Sponsible bidder, after advPr
tisement once a week for five consecutive weeks in a newspaper of general 
circulation within such county. Such board of county commissioners may 
reject any or all bids and readvertise until all such estate is sold." 
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"Cnder the provisions of the sections above quoted, which control in the matter 
under consideration, the commissioners of the county may sell real estate belonging 
to the county under the two conditions, namely: "when the interests of the county 
so require," and when the same is "not needed for public use." Before making such 
sale a resolution authorizing it must be adopted by a majority of the commissioners, 
which r('Solution should set out wherein the interests of the county require a sale of 
the property and the reasons why such property is not needed for public use. 

The question presl'nted hy you must be viewed from the angle of practicability, 
one of the most important featur('S of which is the fact that in addition to the value of 
the property now used as a children's home, by reason of its being located in the city 
of Portsmouth, is the fact that the nature of its uses would readily lead to the con
clusion that if the home were located outside of the city in a desirable place in the 
country, not only would it be more economical, and, therefore, for the interest of the 
county, but the surroundings would be more conducive to the welfare of the inmates 
of the home. 

"Under the provisions of section 2447 of the General Code, as amended, supra, 
the board of county commissioners has the right to make a sale of property, and that 
point being determined, the question of the most expedient manner of disposing of 
the property is one which should engage the attention of the commissioners. 

It is my opinion, therefore, that the commissioners, under a proper showing made 
pursuant to the provisions of sections 2447 and 2447-1 of the General Code, as amended, 
supra, have the right to dispose of the property, and the manner of its disposal is one 
for their discretion. No definite plan of sale, other than that it be public, as set out 
by the statutes, is prescribed, and if the interests of the county will b!"st be subserved 
by selling the property in lots or parcels, it is my opinion that the letter or the spirit 
of the law will not be violated by the subdividing of the real estate into lots and selling 
same at public sale if that course shall be determined to be the most expedient to pursue 
in the matter. 

R('S pectf ull y, 
EDWARD C. TcRXER, 

Attorney-General. 
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1527. 

APPROVAL, TRA...""'SCRIPT OF PROCEEDINGS FOR BOND ISSlJE OF 
TRUMBCLL COVNTY, OHIO, 

CoLIDIBUS, 0Hro, April 29, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEl\IEN:-

"RE:-Bonds of Trumbull County, Ohio, in the sum of $13,000.00, 
for the purpose of creating a fund to pay the cost and expense of constructing 
certain bridges, being twenty-six bonds of $5()0.00 each." 

I have examined the transcript of the proceedings of the county commissioners 
and other officers of Trumbull County relative to the issuance of the above bonds, 
also the bond and coupon form attached, and I find the same regular and in conformity 
with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted, 
and executed by the proper officers will, upon delivery, constitute valid and binding 
obligations of Trumbull County, Ohio. 

1528. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

ROADS AND HIGHWAY8-CONSTRUCTION OF RETAINIXG WALL FOR 
PURPOSE OF PROTECTING ROADWAYLHOW COST CAN BE PAID
SEE SECTIOXS 6926, 6927 AND 6929, G. C. 

The construction of a retaining wall for the purpose of protecting q roadway from 
the encroachment of a stream may properly be regarded as an improvement or repair of 
a road. 

Taxes for the purpose of constructing such a wall may be levied under sections 6926 
and 6927, G. C., and if in the judgment of the county commissioners it is necessary to sell 
the bonds of the county for the purpose of paying the cost and expense of such a wall, said 
bonds may be sold under authority of section 6929, G. C. 

CoLUMBus, Omo, April 29, 1916. 

RoN. GEORGE C. VoN BESELER, Prosecuting Attorney, Painesville, Ohio. 

DEAR SIR:-1 acknowledge the receipt of your communication of March 24, 
1916, which communication reads as follows: 

"The county commissioners, in co-operation with the trustees of Paines
ville township, are about to improve East Main street in the city of Paines
ville, running into Madison avenue without the corporation. Grand river 
approaches Madison avenue, and is parallel with it for a distance of per
haps a thousand feet, making a bend. The waters as they approach Madison 
avenue have been cutting away the bank so that the road is in imminent 
danger of sliding into the river. The abutting property on the other side 
is very valuable, and it would be an exceedingly expensive arrangement to 
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purchase real estate for a relocation of the highway. Even if that were done 
it would be only a temporary expedient. The county engineer has submitted 
an estimate of $40,000.00 as the probable cost of a retaining wall. 

"After having gone through the statutes again and again, I am unable to 
ascertain under what section, if any, the commissioners would have authority 
to llisue and sell these bonds. It may be that the larger experience of your office 
would be able to cite me to some provision of law under which this emergency 
could be met. If so, both the county commissioners and I, and as well other 
county officials, will be exceedingly grateful to you." 

757 

Prior to the passage of the Cass highway law, 106 0. L., 574, it was provided 
by section 7483, G. C., that 

"When a principal public road in a county, except a turnpike road over 
which tolls are collected, is subject to overflow or inundation so as to render 
it, at any time, unfit for public travel, or hinder free and necessary trans
portation, the commissioners of such county may repair or reconstruct such 
road by changing the beds of small streams to avoid crossing, changing roads 
to avoid bridges when the public travel would be better accommodated, or 
building an embankment or levee sufficiently elevated above all such over
flows or inundation." 

It was further provided in the section in question that the expense of such embank
ment, changes or levee should be paid out of the money in the county treasury raised 
by taxation for road or bridge purposes. · The section in question was, however, re
pealed by the Cass highway law, and no relief for the situation presented by you may 
therefore be had thereunder, even if it might be determined that the provisions of the 
section in question were sufficiently broad. 

I desire, however, to direct your attention to section 85 of the Cass highway law, 
section 6906, G. C., which reads in part as follows: 

"ThP. hoard of commissioners of any county shall .have power, as herein
after provided, to construct a public road by laying out and building a new 
public road, or by improving, reconstructing or repairing any existing public 
road or part thereof by grading, paving, draining, dragging, graveling, ma
cadamizing, resurfacing or 'apply dust preventives, or by otherwise improving 
the same." 

It will be noted that the language of this section is very broad, and I am of the 
opinion that under the terms of the same the construction of a retaining wall for the 
purpose of protecting a road way from the encroachment of a stream may properly 
be regarded as an improvement or repair of a road. That being true the tax for the 
purpose of producing the amount needed for such a retaining wall, in case the same 
is to be built entirely at the expense of the county, may be levied under section 105 
of the Cass highway law, section 6926, G. C. .In case any part of the cost is to be paid 
by the interested township or townships, the tax levied for the purpose of raising the 
share of the township or townships in question may be levied under section 106 of the 
Cass highway law, section 6927, G. C. If in the judgment of the county commis)lloners 
it is necessary to sell bonds of the county for the purpose of paying the cost and expense 
of the retaining wall, the authority therefor is to be found in section 108 of the Cass 
highway law, section 6929, G. C. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 
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1529. 

OPINIONS 

CORPORATIOX-REDEE:\IED PREFERRED STOCK HELD TO BE :\IERELY 
WITHDRAWN AND l\IAY BE REISSl.JED-THE GOODYEAR TIRE 
AND RUBBER COMPANY OF AKRON, OHIO. 

The authorized capital stock of a corporation is not automatically reduced by the re
demption of preferred stock under pou·er reserred in the cerNficate issued therefor. Such 
preferred stock upon redemption assumes the status of authorized but unissued preferred 
stock and may be re-issued with such redemption clause in the certificate therefor as the 
corporation through proper action of its stockholders may provide. 

CoLUMBus, OHio, :\lay 3, 1916. 

Hox. CHARLES Q. HILDEBRA;o.."T, Secretary of State, Columbus, Ohio. 

DEAR Sm:-1 have your Jetter of April 28, 1916, enclosing a communication to 
you from Messrs. Slabaugh, Seiberling and Huber, attorneys of Akron, Ohio, and 
requesting my opinion upon the question therein submitted to ytlu. 

The facts r'ecited in the letter of Messrs. Slabaugh, Seiberling and Huber are, in 
substance, as follows: 

The Goodyear Tire and Rubber Company, of Akron, has an authorized preferred 
capital stock of $7,000,000.00. Its charter provides that the corporation shall each 
year redeem $350,000.00 of said preferred stock at 120% of par and accrued dividends; 
and also provides that it shall have the right at its option to redeem all or any part 
of said preferred stock at 120% of par and accrued dividends on any dividend-paying 
date on or after July 1, 1915. The corporation has redeemed and cancelled $700,000.00 
of this preferred stock and now has a few shares in the treasury which have been re
deemed but not yet cancelled. There is still outstanding of its authorized preferred 
stock 62,313 shares of $6,231,300.00 par value. The corporation desires to increase 
its preferred stock to $25,000,000.00. 

Upon the facts stated l\Iessrs. Slabaugh, Seiberling and Huber inquire whether 
the redemption of its preferred stock by The Goodyear Tire and Rubber Company 
automatically reduces its authorized capital stock to the extent of the stock redeemed 
or does the authorized preferred stock of the corporation remain in the original amount 
of $7,000,000.00. 

Section 8669 of the General Code provides as follows: 

"A corporation issuing both comn;on and preferred stock may create 
designations, preferences, and voting powers, or restrictions or qualifications 
thereof, in the certificate of incorporation, and if desired, preferred stock 
may be made subject to redemption at not less than par, at a fixed time and 
price to be expressed in the stock certificates thereof." 

It will be observed that the "designations, preferences and voting powers or 
restrictions or qualifications thereof" are not made applicable to preferred stock o~ly, 
but may attach to either class of stock---co=on or preferred. If created, however, 
they must be set forth in the certificate of incorporation. 

On the other hand, the authority to make stock redeemable at not less than par 
at a fixed time and price attaches only to preferred stock, and if exercised must be 
expressed in the stock certificates issued therefor, but it is not required to be set forth 
in the certificate of incorporation, and is therefore not a necessary part of the corporate 
charter. 

The conclusion naturally follows that the question of whether or not the preferred 
stock of a corporation should be made redeemable was intended by the general assem-
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bly to be determined by the corporate by-laws or by subsequent action of its stock
holders. 

There is no provisiorr of the General Code which requires a corporation by cer
tificate, publication or otherwise to inform the secretary of state or the public whether 
it has or has not elected to make its preferred stock redeemable at a fixed time and 
price other than in the stock certificates which are issued to the purchasers of such 
preferred stock; neither is there any requirement that the secretary of state or the 
public be informed when a corporation redeems any of its preferred stock. 

The word "redemption" is defined in "WORDS AND PHRASES," Vol. 7, pages 
6022 and 6023, and the authorities there cited, as meaning to "purchase back; to 
regain, as mortgaged property, by paying what is due; to receive back by paying 
the obligation." 

In Mannington v. Hocking Valley Railway Company, 183 Fed. 135, "The word 
'redeem' as used in statutory provisions authorizing a party to redeem means 're
purchase.' " 

It is the established policy of this state, evidenced by numerous provisions of 
the General Code, that a complete record of the authorized capital stock of all Ohio 
corporations shall be kept in the office of the secretary of state. The authorized 
capital stock of a corporation can neither be increased nor decreased, except in the 
manner provided in the General Code, and when either power is exercised a certificate 
thereof must be filed in the office of the secretary of state. 

In view of the general policy of the law and the specific provisions referred to, a 
reduction in the capital stock of a corporation cannot be effected by inference unless 
necessary to make effective other provisions of the General Code. Therefore, when 
preferred stock is redeemed under power reserved in the certificates of stock it regains 
its original status of unissued authorized preferred stock and may be re-issued with 
such conditions relative to future redemption as may be fixed by the corporation. 

Answering the question submitted, I am of the opinion that the redemption of 
preferred capital stock of The Goodyear Tire and Rubber Company has not, and will 
not to that extent, automatically reduce the company's authorized capital stock, but 
that such redeemed preferred stock takes the status of authorized but unissued pre
ferred capital sto'ck, and may be rei~Sllued by the corporation. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 
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1530. 

TOWXSHIP TREAS"CRER-GCSTODIA..' OF FUXDS RAISED UXDER 
SECTION 7033 TO 7052, G. C. (XOW REPEALED)-XOT EXTITLED 
TO FEES FOR DISB"CRSIXG S"CCH Fl'XDS-RECOVERY ::\lAY BE 
HAD AGAIXST Hl::\1. 

I. The tou-rzship treasurer is the legal custodian of funds raised under the prouis
ions of sections 7033 to 7052, G. C. (since repealed.) 

2. Follouing the decision in the case of Forney v. Noli, ~Medina county common 
pleas court, the tou'nsltip treasurer is not entitled to any fees for disbursing such funds. 

3. Follouing such decision, if the treasurer has received compensation for disburs
ing such funds, recovery may be had against him. 

CoLu:o.mus, OHio, :\lay 3, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-Under date of April 17th, you submitted for my opinion the fol
lowing inquiries: 

"(1) Is the township treasurer the legal custodian of the proceeds of 
bonds sold for the construction of road improvements under the provisions 
of section 7035, G. C. (Old section)? 

"(2) If it is held that the treasurer is the custodian of such moneys, 
what, if any, would be his legal fees for disbursing same? 

"(3) In the event that an examination discloses that a township treas
urer has assumed the custody of such n::oneys and disburses same upon war
rants or orders signed by the township clerk and by at least two trustees, 
and had received for such services two per cent. upon amount disbursed, 
would a finding for recovery against him and his bondsmen for such fees be 
enforcible in the event you held that he was not the legal custodian of such 
moneys? 

"(4) Are township treasurers entitled to two per cent. upon disburse
ments made by them in payment of such bonds (and interest thereon) issued 
under the authority of section 7035, G. C., and redeemed by tax levy as 
provided in section 7051, G. C. (Old section)?" 

The sections referred to by you are all found in a scheme of road improvement, 
incorporated in the General Code, within sections 7033 to 7052, both inclusive, as. 
the same appeared prior to the enactment of amended senate bill Xo. 125 (106 0. L. 
574), known as the "Cass highway law." In said law the said sections 7033 to 7052, 
were repealed. 

The question as to whether or not a township treasurer is entitled to any fees 
for handling the funds provided for under sections 7033 to 7052, G. C., was passed 
upon by my predecessor, Mr. Hogan, in two opinions. 

In an opinion rendered to Hon. Irving Carpenter, prosecuting attorney of Huron 
county, under date of July 24, 1913, Mr. Hogan held that as no compensation is pro
vided by sections 7033 to 7052, G. C., for the services of the township treasurer in 
disbursing funds raised thereunder, he is entitled to the compensation prescribed by 
section 3318, G. C., for all of such moneys actually paid out by him on the order of 
the township trustees. . 

On June 17, 1914, Mr. Hogan rendered an opinion to Hon. Archer L. Phelps, 
prosecuting attorney of Trumbull county, wherein he reviewed the same question, 
but held that since the moneys raised under the scheme of legislation as found in 
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sections i033 to i052, G. C., were not moneys belonging to the township treasury, 
the township treasurer was not entitled to compensation under section 3318, G. C., 
and further, that the statutes-sections i033 to 7052-were likewise silent with reference 
to the payment of any compensation to a township treasurer for his services in hand
ling the funds of a road district, and concluded that since the money raised under 
sections i033 et seq. belongs to the road district and not to the township treasury, 
he was of the opinion that the township treasurer was not entitled to any compen
sation for hrondling the same. 

'!;he question as to whether or not the township treasurer would be entitled to 
any fees for receiving and disbursing funds under the provisions of sections 7033 
to i052, G. C., was litigated in the common pleas court of ~!edina county, in the case 
of S. E. Forney, plaintiff, v. Jacob Xolt, et al., as the board of trustees of Homer town
ship, l\Iedina county, Ohio, defendants, and was decided by said court on October 
9, 1915. In the opinion in said case the court states: 

"Counsel upon both sides agree that there is no express statutory au
thority imposing a duty upon the towuship treasurer to receive said funds. 
But the question is not as to the proper custody of the fund but as to whether 
compensation can be allowed for the service. And even though there were 
an express provision of the statute, designating the township treasurer as 
the custodian of the funds of the township road district, in the absence of 
any provision, other than section 3318, G. C., fixing his compensation for 
the service, the court would still be constrained to hold under the authority 
of cases herein cited, that the treasurer would not be entitled to receive com
pensation for receiving and distributing said road funds." 

The court concludes, therefore, that there being no express statutory authority 
for the payment of fees to the township treasurer for services rendered under sec
tions i033 to i052, G. C., the treasurer is not entitled to any compmsation for such 
services. 

L"pon inquiry of the prosecuting attorney of Medina county, as to the further dis
position of said case, I am informed. that no action has been taken to review the de
cision of the common pleas court. 

""e therefore not only have the final opinion of my predecessor, that the town
ship trea:mrer is not entitled to any compensation under said sections, but likewise 
a judicial determination of said question to the same effect. 

Your first question is whether the township treasurer is the legal custodian of 
the proceeds of bonds sold for the construction of road improvements under the pro
visions of section 7035, G. C. 

A careful reading of the law, both in its original form as enacted in 94 0. L., page 
129, and the same act as codified in sections 7033 to 70.52, will disclose that this scheme 
of road improvement was placed entirPly under the jurisdiction of the trustees of 
the township, and that the township clerk was required to perform certain duties in 
respect thereto. The said statutes are absolutely silent as to who should be the proper 
custodian of the funds in question, but since the entire matter was placed in the hands 
of the township trustees and the township clerk was required to perform certain duties 
in regard to such improvement, I am of the opinion that although the statutes are 
silent as to the custody of the money when raised under the provisions of said sec
tions, there is a strong implication that the legislature intended that the township 
treasurer should have th~ custody thereof, and I so hold. 

Your second question is as to what fees, if any, the township treasurer would be 
entitled, if it be held that he is the proper custodian of such moneys. 

As pointed out in the decision of the court of rommon pleas, hereinbefore referred 
to, the statutes containing this scheme of road improvement are silent as to any com-
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pensation to be paid to the township treasurer, although there is statutory legislation 
in regard to the compensation to be paid to the township clerk, and since the moneys 
raised under this scheme of legislation could not be considered as moneys belonging 
to the township treasury, as the road district may or may not comprise the whole 
township, I am of the opinion that the township treasurer would not be entitled to 
any fees for disbursing such moneys. 

Your third question is as follows: 

"In the- event that an examination discloses that a township treasurer 
bas assumed the custody of such moneys and disburses same upon warrants 
or orders signed by the township clerk and hy at least two trustees, and 
bad received for such services two per cent. upon amount disbursed would 
a finding for recovery against him and his bondsmen for silch fees be enforcible 
in the event you held that he was not the legal custodian of such moneys?" 

Following the decision of the court in the case of Forney v. Nolt et a!., herein
before referred to, which case holds that the township treasurer is not entitled to com
pensation for disbursing the moneys received under sections 7033 to 7052, G. C., it 
would appear that if he was not entitled to retain fees out of moneys received by him 
under the provisions of section 7033 to 7052, G. C., as compensation, the retention 
of such fees by him would be illegal and, therefore, the said treasurer would have 
received moneys to which be was not entitled. Such being the case, a finding for 
recovery can properly be made against him. 

The answers heretofore given dispose of your fourth question. 

1531. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

DISAPPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOXD ISS"CE, 
RIDGEFIELD TOWNSHIP, HCROX CO"CXTY, OHIO. 

CoLUMBus, OHIO, :\lay 3, Hll6. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of Ridgefield Township, Huron county, Ohio, in the 
sum of $15,000.00 issued for the purpose of providing funds to improve high
ways of said township, being thirty bonds of $500.00 each." 

I have examined the transcript of proceedings of the to·wnsbip trustees and other 
officers of Ridgefield township relative the above bond issue, and I am of the opinion 
that the trustees of said township are without authority to issue bonds for road im
provement purposes under Sections 3295, 3939 and 3940 of the General Code. 

Under date of April 2'], 1916, in opinion No. 1520 to your commission, I advised 
you that the township trustees of Norwich township, Huron county, Ohio, were not 
authorized to issue road improvement bonds under the sections of the General Code 
above referred to and there stated in detail my reasons for the conclusion reached, 
which are equally applicable in connection with the bond .issue under consideration. 

I therefore advise your commission to refuse to accept the bonds above referred to. 
Respectfully, 

EDWARD c. Tt:R::O."ER, 

Attorney-General. 
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1532. 

STATE HIGHWAY DEPARTME~T-DISAPPROVAL OF BONDS OF CER
TAIN EMPLO\'EES-POWER OF ATTORNEY A~D FINANCIAL STATE
MENT OF CO:\IPAXIES NOT ATTACHED. 

CoLUMBus, Omo, May 4, 1916. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR:-1 have your communication of April 5, 1916, transmitting to me 
for examination bonds of the following employes of your department: 

"W. G. Smith Div. Engr. $4,000 00 
"E. W. Davis Div. Engr. 4,000 00 
"D. W. Seitz Div. Engr. 4,000 00 
"T. T. Richards Div. Engr. 4,000 00 
"A. S. Rea Test Engr. 2,000 00 
"R. E. Lowther Bookkeeper 1,000 00 

___...."F. E. Withgott Engineer 3,000 00 

"J. '"· Graham Engineer 3,000 00 
/'G. R. Logue Engineer 2,000 00 

The bonds of F. E. Withgott and G. R. Logue are executed by the Maryland 
Casualty Company, as surety, and the other seven bonds are executed by the Fidelity 
and Deposit Company of Maryland, as surety. 

The bonds executed by the Fidelity and Deposit Company of Maryland, as surety, 
have been executed on behalf of the company by John Doyle, as attorney in fact but 
no power of attorney is attached. All of the bonds are in regular form, but before 
approving the same a power of attorney authorizing Mr. Doyle to execute the bonds 
signed by the Fidelity and Deposit Company of Maryland, should be attached to each 
bond. 

I note that financial statement~ uf the companies are not attached to any of the 
bonds and suggest that such statements should be attached before the bonds are fin
ally approved. 

When the bonds are returned to me with financial statements attached to the 
two bonds executed by the Maryland Casualty Company and with powers of attorney 
and financial statements attached to the seven bonds executed by the Fidelity and 
Deposit Company of Maryland, I will be glad to approve the same. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1533. 

APPROVAL, RESOL"CTIOXS FOR DlPROVE:\IEXT OF CERTAIX ROADS 
I~ FRAXKLIX AXD CRAWFORD COUXTIES. 

CoLu:o.mus, Omo, :\lay 4, 1916. 

RoN. CLI:NTON CoWEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I have your communication of April 28, 1916, transmitting to me 
for examination, final resolutions relating to the following roads: 

"Franklin county--Bee. 'M,' Columbus-Sandusky Rd., Pet. Xo. 2339, 
I. C. H. No. 4. 

"Crawford county-Sec. 'K,' Galion-Bucyrus Rd., Pet. Xo. 2232, 
I. C. H. No. 201. 

"Crawford county-Sec. 'L,' Marion-Bucyrus Rd., Pet. Xo. 2226, 
I. C. H. No. 110. 

"Crawford county--Bee. 'L,' Marion-Bucyrus Rd., Pet. Xo. 2226, 
I. C. H. No. 110. 

"Crawford county--Bee. 'I,' 2 Columbus-Sandusky Rd., Pet. Xo. 
2227, I. C. H. No. 4." 

I fi l)d these resolutions to be in regular form and am therefore returning the 
same with my approval endorsed thereon. 

1534. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

APPROVAL, TWO RESOL"CTIOXS FOR ROAD IMPROVE:\IEXT IX :\IORROW 
COUNTY. 

Coun.mus, OHIO, :\lay 4, 1916. 

RoN. CLINTON CowAN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-1 have your communication of May 1, 1916, transmitting to me 
for examination, final resolutions relating to the following roads: 

":\lorrow county--Bee. 'F,' :\lt. Gilead-:\H. Vernon Rd., Pet. Xo. 2747 
(1188) I. C. H. No. 333. 

"Morrow county--Bee. 'G,' Marion-Galion Rd., Pet. Xo. 2744 (1185), 
I. C. H. No. 114." 

I find these resolutions to be in regular form and am therefore returning the 
same with my approval endorsed thereon. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1535. 

TOWXSHIP TREAS"CRER-FOR ~IOXEYS DISB"CRSED rXDER SEC
TIOXS 6976 TO 7018, G. C. (SIXCE REPEALED), HE IS EXTITLED 
TO Cm.IPEXSATIOX FIXED IX SECTIOX 7015, G. C. 

For all moneys disbursed by the towrUJhip treasurer under the proPisions of sections 
6976 to 7018, G. C. (siuce repealed), he is entitled to the compensation fixed in section 
7015, G. C. 

CoLU:IIBus, 0Hro, l\Iay 4, 1916. 

Bureau of Inspection and SuperLision of Public Offices, Columbus, Ohio. 

GE1\TLEMEN:-1Jnder date of April 17th, you submitted for my opinion the fol
lowing question: 

"What are the legal fees of a township treasurer for disbursing moneys 
raised by taxation for redemption of bonds (and interest thereon), said bonds 
having been issued under authority of section 7004, General Code (old sec
tion), and such levy for debt purposes having been made under authority 
of section 7006, General Code (old section)?" 

The act pai:;sed April 22, 1904 (97 0. L. 550), contained the provisions author
izing the improvement of public roads of townships, including streets of cities or vil
lages therein, apd repealed a former act, passed April 16, 1900 (94 0. L. 284). The 
act found in 97 Ohio Law, has been both amended and supplemented, and the same 
was incorporated in the General Code within sections 6976 to 7018, inclusive. Said 
sections include sections 7004 and 7006, G. C., referred to in your 'inquiry. 

Section 7015, G. C., provided as follows: 

"The treaomrer of such township shall receive and disburse all money 
arising from the provisions of this subdivision of this chapter. He shall 
receive as compensation therefor one-half of one per cent. of the first tPn 
thousand dollars, or less, distributed in any one year, and one-fourth of one 
per cent. of any amount in excess of ten thoJisand dollars, to be paid out of 
the township funds, and he shall not receive other compensation for sPrvices 
rendered under such subdivision." 

There is no restriction in said secti·o.n that the treasurer shall only pe entitled 
to compensation on money d~bursed under contract, but he is, undel' the provisions 
thereof, to rece'ive and disburse all moneys arising from the provisions of said sections 
and, therefore, is to receive and disburse the moneys raised by taxation for the re
demption of bonds issued 4nder the provisions of said sections, as well as the moneys 
which are received from the sale of said bonds. 

The provisions of section 7015, G. C., are clear that as compen)mtio)l he is to 
receive the amount stipulated therein for the receiving and disbursing of all moneys. 
Consequently, I am of the opinion that the fees stipulated therein govern in regard 
to the disbursing of moneys raised by taxation for the redemption of bonds issued 
under section 7004, G. C., and interest thereon. 

Respectfully, 
I<..DWARD c. T'C'RNER, 

Attorney-General. 
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1536. 

TAXES AND TAXATION-LAND FCRCHASED AT FORFEITED LAND 
SALE-NOT IX EXISTENCE-PURCHASER ENTITLED TO REFUXD 
UNDER SECTIOX 2589, G. C. 

llrhere, due to an error in the return of property for taxation, the county auditor's 
duplicate shows an entry of a certain parcel of land which in fact was not in existence 
at the time said return was made, and this entry jinaUy appears on the list of forfeited 
lands, and in consideration of the payment of the taxes charged against said entry by a 
purchaser at the forfeited land sale, the auditor issues his certificate to such purchaser 
under authority of section 5672, G. C., such attempted sale is without legal effect and void~ 
and the purchaser is entitled to a refund of"the money paid by him into the county treasury, 
which may be made under authority and in the manner provided in section 2589, G. C. 

CoLmmus, OHio, May 4, 1916. 

RoN. LEVI B. MooRE, Prosecuting Attorney, Waverly, Ohio. 

DEAR Sm:-In your letter under date of April 24th you request my opinion as 
follows: 

"In the year of 1900 one of the land appraisers reported for taxation 
42 acres of land, together with the name of the owner. The land was placed 
upon the tax duplicate of the county but no taxes were paid on it, and it be
came delinquent and then forfeited, and was sold at forfeited land sale in 
1911. It now appears upon an investigation of the records that no such 
land exists, and the purchaser at forfeited tax sale demands his money back. 
Is he entitled to a refund or does the rule of caveat emptor apply?" 

While it is well se.ttled in this state that the rule of caveat emptor applies to pur
chasers at tax sales, in so far as the validity of the sale is concerned (see Younglove 
v. Hackman, 43 0. S., 69), nevertheless the right of a purchaser at a tax sale to have 
his money refunded in case such sale in proven to be invalid, or in case the owner of the 
property so sold chooses to redeem the same in the manner provided by law, is recog
nized by the legislature in various provisions of the statutes as found in the chapter 
of the General Code relating to forfeited lands. For example, s~ction 5764, G. C., 
provides: 

"The sale of any tract or lot of land under the provisions of this chapter, 
on which the taxes have been regularly paid previous .to such sale, is void, 
and the purchaser, his heirs, or assigns, on producing the certificate of sale 
to the auditor of state, shall have his money refunded to him from the state 
treasury. The state auditor shall pay it out of the money appropriated for 
refunding taxes twice or improperly paid." 

Section 5766, G. C., provides: 

"The purchaser of such lands, his heirs, or assigns, from the day of such 
purchase, shall be held in all courts as the assignee of the state of Ohio. The 
amount of taxes and penalties charged on the land at the time it was sold, 
with all legal taxes afterward paid thereon by such purchaser, his heirs or 
assigns, shall be a lien on it, and may be enforced as any other lien." 

Section 5767, G. C., provides: 

"When the claimant of any lands sold, for the non-payment of taxes, 
under any law of the state, or his heirs or assigns, recover the land sold, as 
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aforesaid, such claimant, his heirs, or assigns, shall refund to the purchaser, 
his heirs, or assigns, the amount of taxes and penalties due to the state on 
the land when sold, with all other taxes paid thereon by such purchaser, his 
heirs, or assigns, to the time of such recovery, with interest. Such sum shall 
be paid to such purchaser, entitled thereto, before he shall b ~ evicted or 
turned out of possession by any claimant so recovering such land." 

767 

While the courts have required a strict compliance with all provisions of the stat
utes governing the sale of land for taxes in determining the validity of such sale, they 
have invariably protected the rights of the purchaser as defined by the foregoing or 
similar· provisions of the statutes. 

I find no provision of the statute determining the answer to the question submitted 
by you. To my mind, however, it would be unreasonable to hold that the purchaser 
referred to in your inquiry is not entitled to a refund of the money paid by him into 
the county treasury upon the issuance to him by the county auditor of the certificate 
required by the provision of section 5762, G. C., in view of the fact that no such land 
as that mentioned in your inquiry, and referred to in said certificate, was in existence 
at the time of the making of the sale and the issuance of said certificate. The claim 
for the ta::o;es in question was without foundation, the county auditor had nothing to 
sell, no consideration passed to the purchaser and the sale was void. 

I am of the opinion, therefore, in answer to your question that the purchaser, 
mentioned in said inquiry, is entitled to a refund of the money so paid by him into the 
county treasury, and that the same may be made under authority and in the manner 
provided in the latter part of section 2589, G. C., which provides that: 

"If at any time the auditor discovers that erroneous taxes or assess
ments have been charged and collected in previous years, he shall call the atten
tion of 11h e county commissioners thereto at a regular or special session of 
the board. If the commissioners find that taxes or assessments have been 
so erroneously charged and collected, they shall order the auditor to draw 
his warrant on the county treasurer in favor of the person paying them for the 
full amount of the taxes or HRR~Rsments so erroneously charged and collected. 
The county treasurer shall pay such warrant from any surplus or unexpended 
funds in the county treasury." 

Section 2590, G. C., provides that: 

"At the next semiannual settlement with the auditor of state after the 
refunding of such taxeR, the county auditor shall deduct from the amount of 
taxes due the state at such settlement the amount of such taxes that have been 
paid into the state treasury." 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1537. 

DISAPPROVAL, TWO RESOLUTIO~S FOR ROAD IMPROVEMENTS IN 
GEAL'GA COUNTY. 

CoLUMBus, OHIO, May 4, 1916. 

Hox. CLir•;"TON CoWEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR:-! have your communication of April 29, 1916, transmitting to me 

for examination final resolutions relating to the following roads: 

"Geauga County-Sec. 'J' Chagrin Falls-Greenville road, Pet. No. 
2377, I. C. H. No. 35. 

"Geauga County-Sec. 'J' Chagrin Falls-Greenville road, Pet. No. 
2377, I. C. H. 35." 

It appears from the certificate of the chief clerk of the highway department at
tached to these resolutions that main market road funds are to be used in the pay
ment of the state's portion of the cost and expense, but it does not appear either on 
the face of the resolutions or from any attached certificates that inter-county high
way No. 35 has been designated as a main market road. For this reason I am re
turning the resolutions in question without my approval. 

1538. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

APPROVAL, RESOLUTION FOR IMPROVEMENT OF COLU:\IBUS-SA..~

DUSKY ROAD, FRANKLIN COU~TY. 

CoLUMBus, OHIO, May 4, 1916. 

HoN. CLil'1TON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR:-! have your communication of May 3, 1916, transmitting to me 

for examination final resolution relating to Sec. "0" of the Columbus-Sandusky road, 
Pet. No. 2339, I. C. H. No. 4, in Franklin county. 

I find this resolution to be in regular form and am therefore returning the same 
with my approval endorsed thereon. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1539. 

TOWXf'HIP TRrSTEES-.-\TTHOHIZED TO Pl~R_s;JL\SE PIPE FOR BIUDGES 
AXD CTJXEHTS OX TO\YXSHIP HO.\DS---!'YH,\T COCXTY HIGmYAY 
SCPERIXTEXDEXT :\IrST APPHOYFr#--DEPrTY CO{"XTY Sl"HYEYOR 
OH ..\.X E:\IPLO"Yl~: IX COrXTY Sl"HYEYOH'S OFFICE :\L\Y LAWFCLLY 
PERFOH:\I SERYICES FOR A :\ICXICIP.\LITYfLI:\IIT.\ TIOXS FOR 
SCCH 'YORK.. 

Township trustus au uutlwrizul to Jmrclwse pipe for ruli·ert.~ and bridges on town
ship ront/s m1t/ there is no requirnnud to t/1~ tjJu·l tlu1t such purc/l(fse 11/lts/ be nuthorized 
by the Comdy sun·r'Jior. / Tl1e amnurd thnt mny be .~o expended is not limited by statute, 
nnd cmnpetitil'c bidding, 1r/1ile to l1e nTommutdc·d, is not required. Btfore payment is 
made for culnrl pipe purchnscd by truslf·es, tlte c.rpettt!iture is In be npprol'erl by tltc county 
highu·ay -'1l]J(Tintouknt.1 His approval does not go to the adcisafn'lity of the purchase, 
but before azqrrming the bill he should ascertain that a contract nf purchase zcas mcule 
and that the pipe has been deliL·ered and is of the quantity and quality ordered. 

A deputy county sun·eyor or an employe in the county .mrl'eyor's office may laujully 
perform sen~·ces for a municipality ar for a primte inrlil'idual and be compensated there
jar, pratided all th6 u·ark far such municipality or primte indi1idual is performed out.side 
of business hour(, and u·ith the further qualification that the amount of time devoted to such 
outside u·ork must not be so large as to interfere in any way uith the performance ofpublic 
duties or impair in any measure the efficiency of the deputy ar employe. 

CoLUMBus, OHio, May 4, 1916. 

HoN. T. B. JARVIS, Prosecuting Attorney, Man.'ifield, Ohio. 

DEAR Sm:-I have your communication of :\larch 30, 1916, in_ which you submit 
the following inquiry with reference to the purchase of culvert pipe by township trustees: 

"I have been frequently consulted with reference to the authority of 
township trnstPPR to purchase culvert pipe for town~hip roads, and while 
I have advised our county surveyor that the townHhip trustees under the 
Cuss law may purchal:le pipe for bridges where needed, but the order forth" 
same must be confirnwd by the survPyor before the Harne can be paid, our 
SUI'YPyor has advised me that some counties in this state have bPPn advised that 
onl)!' the Pounty survPyor is authorizPd to purchase pipe for bridge purposPS 
or for culvPrts, while others have bPPn advised by thPir prosPcuting attorney 
that the township trustees alone are autlwrizPd to purchase said material 
without any advice or confirmation of the county llUrveyor. I would be 
pleasPd to have your opinion on this question. 

"1st. Whdher thP township trustees may pun·hase pipe for culverts 
and hridgPs for towm;hip roads without uuthority or confirmation of county 
surveyor, and if so, to what amount may thPy PXpPnd township funds for thi~ 
purpose, and should the contract be adverti~Pd? If the county cornmis
sionPrs and the county surveyor have authority to purchase pipe, must it 
be done upon advertisPmPnt or could it be done by dirPct appliclltion to the 
factory where such nwterial may be obtained? ~ection 7199 provides how · 
and the amount of work that shall be advertised. Does this govPrn the 
purchase of matPrial by county commissioners and township trustees?" 

It was held in opinion Xo. 1382 of this department, rendered to Hon. T. :\I. Potter, 
prosecuting attorriey of Perry county, on l\Iarl'h 15, 1916, that township trustees are 
authorized to }JUrehasc iron p,ipc or other materials suitable for culvert work and to 

2ii-Yol 1-A. G. 
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uFe the same in their repair work on township roads carried forward through the town-
ship highway superintendent. · 

It was held in opinion ::'\o. 1403, rendered to the bureau of inspection and super
vision of public offices, on :\larch 21, 1916, that there is no statutory provision which 
requires tovmship trustees, in purchasing culvert pipe, to let the contracts for the 
same at competitive bidding. It was pointed out in the opinion in question that while 
there is no legal requirement as to the letting of such contracts by competitive bid
ding, yet the interests of the public will be best served under ordinary circumstances 
by inviting bids and awarding such contracts to the lowest responsible bidder. 

It was held in opinion ::'\o. 847, rendered to the bureau of inspection and super
vision of public offices, on September 21, 1915, that the county hiJ!;hway superintendent 
is required, generally, to approve all expenditures made from county or township 
furds for the construction, improvement, maintenance and r~pair of township and 
county roads and bridges, whether done by contract or force account, with the excep
tion of claims for dragging, which are to be allowed upon the approval of the township 
highway superintendent. 

In conformity with the above opinions, I advise you, in answer to your specific 
question, that township trustees are authorized to purchase pipe for culverts and 
bridges on township roads, and that there is no requirement of law to the effect that 
such purchase must be· authorized .by the county surveyor. There is no statutory 
limit as to the amount which may be expended for such purpose, and no requirement 
that township trustees must invite bids before letting a contract for culvert pipe, 
although the practice of letting such contracts at competitive bidding is to -be recom
mended. Before payment can be made for culvert pipe out of the township treas
ury, the expenditure must be approved by the county highway superintendent. In 
determining whether or not he will approve a bill of this character, the county high
way superintendent is not, however, to look to the advisability of the purchase. It 
is his duty, before approving the bill, to ascertain that a contract has been made by 
the township trustees for the purchase of the culvert pipe and that the pipe has been 
delivered, and is of the quantity and quality ordered by the trustees. If the seller 
has complied with his contract, and delivered the pipe in accordance with the terms 
of his agreement with the township trustees, it is the duty of the county highway 
superintendent to approve the bill. It should be noted, however, that under the 
provisions of section 155 of the Cass highway law, section 7198, G. C., township trus
tees, instead of purchasing culvert pipe themselves, may, if they so desire, authorize 
the county highway superintendent to make the purchase. The observations herein 
made, as to the powers and duties of the township trustees in this respect, are appli
cable with equal force to the county commissioners. 

You also submit the following inquiry: 

"I am further confronted with this situation on which I would like to 
have an opinion. Can a deputy county surveyor, or an employee, while in 
the employ of a county surveyor, make a contract for any municipality or 
private engineering services, while at the same time being an employee of the 
county? I have advised that such cannot be done with impunity. Would 
be pleased, therefore, to have your opinion on this matter as soon as possible, 
in order to stop this contracting if this is your judgment." 

It is provided by section 138 of the Cass highway law, section 7181, G. C., that 
the county surveyor shall give his entire time and attention to the duties of his office, 
but there is no Ruch statutory provision as to assistants appointed under authority 
of said section 7181, G. C., or as to assistants, deputies, draughtsmen, inspectors, 
clerks or employes appointed under authority of section 2788, G. C. 
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The courts have generally reCOJ!nized the right of fl public officer, in the absence 
of a statutory inhibition, to contract with other persons for the performance of serv
ices not within the scope of the officer's dutiPs, and which his office docs not require 
him to perform, so long as such. scn·ices do not interfpre with the performance of his 
official duties. It may be questioned whether even a deputy county sun·eyor is to be 
regarded as a public officer, and it is extremely doubtful whether assistants, drafts
men, inspectorH, clerks nnd other employes are to be so rPgarded. As to assistants, 
draftsmen, inspectors or clrrks, it seems reasonably clrar that they arc to be regarded 
as employes rather than public officers. I am of the opinion, howewr, that the answer 
to your inquiry must be the same whether the particular persons involved are dep
uties or whether they are mPre employes. It would have been within the power of 
the legislature to provide that all deputies and assistants of the county ~urveyor should 
give their entire time and attention to the duties of their offices, but there is no such 
provision in the statute. I am fully aware that a situation undPr which the deputies 
and assistants may accept private employment, is subject to grave abuse, and would 
prefer to reach the conclusion that outside employment may not he accepted under 
any circumstances, if I were able so to do. Even assuming that all of the deputies 
and employes of the county surveyor's office are to be regarded as employes, rather 
than public officers, it is clear, from a consideration of the authorities, that within 
certain narrow limits they may accept outside employment and receive compensa
tion for the same. 

The following is quoted from 26 Cyc., 1020: 

"It has been said, independent of any particuler provision in the con
tract therefor, that the master is entitled to the servant's exclusive services 
during the period of employment. This statement, it is submitted, is too 
broad. For instance, if the work does not require the whole time of the 
employe, there is no breach of contract, where the employe devotes the bal
ance of his time to a business not injurious to the interest of his employer, 
and not impairing the value of hi8 ~<'rviees to the employer. Even where 
there is an agreement to devote one's whole time to the scn·iccs, such agree
ment m.ust be reasonably construed. Vlhile an employe must be loyal and 
faithful to the interest of his employer and cannot serve or aPquire any pri
vate interest of his own in opposition thereto, yet a contract to devote his 
whole time to the business of his employer does not prevent him from per
forming work for himself or others, of a different kind, and not conflicting 
with the work for his employer, outside of business hours." 

It is my opinion, in answer to your specific question, that a dPputy county sur
veyor or an employe in the county surveyor's office may la"fully perform services 
for a municipality or for a private individual and be compensated therefor, provided 
all the work for such municipality or prh·ate individual is performed outside of bus
iness hours, and with the further qualification that the amount of time devoted to 
such outside work must not be so large as to interfere in any way with the perfor
mance of public duties or impair in any measure the efficiency of the deputy or em
ploye. Each particular case must be determined with reference to the surrounding 
facts, and it must be clear from the above discussion that deputies and assistants 
in the county surveyor's office will be unable to bring themselves within the rule above 
announced if they undertake any substantial amount of work for municipalities or 
private individuals. It should also be observed, that it is within the power of the 
county surveyor to prevent abuses along this line, and it is the duty of that official 
to see that his deputies and assistants do not perform work for third persons during 
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business hours or devote to such work an amount of time such as to interfere with 
the performance of public duties or impair the efficiency of the service due the county. 

1540. 

Respectfully, 
EDWARD c. Tr:R~'ER, 

Attorney-General. 

STATE HIGHWAY DEPARTMENT-APPROVAL, BOXD OF CLIFFORD W. 
OZIAS, DIYISIOX EXGIXEER. 

CoL~mus, Omo, :\lay 4, 1916. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I acknowledge -the receipt of your communication of :\lay 3, 1916, 
transmitting to me for approval the bond of Clifford W ,Ozias, recently appointed 
division engineer in your department. 

I find this bond to be properly drawn, and am, therefore, returning the same 
with my approval as to f orm endorsed thereon. Respectfully, 

1541. 

EDWARD C. TURNER, 
Attorney-General. 

JOINT HIGH SCHOOL-RURAL SCHOOL DISTRICT COXTRIBlJTES A::-I 
AVERAGE OF SEVEXTY DOLLARS PER :VIOXTH TOWARD SALARIES 
OF TEACHERS-VILLAGE SCHOOL DISTRICT AX AVERAGE OF TEN" 
DOLLARS PER MOXTH-RURAL DISTRICT FOR SUCH REASON NOT 
DEBARRED FROM STATE AID-POWERS AXD DUTIES OF JOIXT 
HIGH SCHOOL C0:\1:\'liTTEE-SEE SECTION 7670, G. C. 

Where a rural school district is united with an adjoining uillage school district for 
high school purposes, under prmisz:on of section 7669 (104 0. L., 229) et seq., G. C., and 
contributes an average of $70.00 per month toward the salaries of the teachers in the joint 
high school established and maintained under said statutes, the uillage school district con
tributing an average of 810.00 a month toward said salaries, said rural school district is 
not, on this account, debarred from receiuing state aid, proziding its board of education 
has, in all other respects, complied with the requirements of section 7595 (106 0. L., 430) 
et seq. of the General Code governing the administration of the state aid fund. 

With the exception of the power reserved by provision of section 7672, G. C., to the 
board of education of each of the school districts comprising the union for high school pur
poses, to levy a tax and set aside the proceeds of such lery as a separate fund for the main
tenance of said high scnool, the joint. high school committee when properly elected under 
authority and in compliance with the requirement of section 7'370, G. C., exercises the same 
powers and performs the same duties in connection with ·"tid high school as are exercised 
and performed by the board of education of a school dis/> ict which maintains its own high 
school. 

CoLUl1BCs, Omo, :\lay 5, 1916. 

RoN. 'WILLIA~I C. HensoN, Prosecuting Attorney, J!c11rthur, Ohio. 

DEAR Sm:-In your letter of April 24th you request my opinion as follows: 

"Wilkesville township school district and Wilkesville village school 
district maintain a joint high school under the provisions of section 7669, 
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G. C., whieh has hePn in opPration since 1914. A joint high school eom
mittee was chosPn by the hoards of Pdueation of the n·speetin· districts accord
ing to sPction 7670, G. C., to manage thP high sPhool. The rPspeetivc hoards 
of education in 1915 duly certified to the eounty auditor an estimate of the 
amount neeessary for the maintenanee of the said high sehool aceording to 
section 7672, and rounty auditor made distribution aceordingly. 

"The high school eommittee of said joint districts employed three high 
school teachers at a salary in total of $240 per month. This amount was 
divided between the two districts forming the joint high school district accord
ing to that provi,ion in Sl'('tion 7671, G. C., providing that 'funds * * * 
shall be provided * * * in proportion to the total valuation of propPrty 
in the rrspPctive districts.' By this division the township paid for its share 
of the tea('hers' salariPs 8210 per month, and the village district paid 830 per 
month, making thP 8240 per month. $1,680 of the township school dis
trict funds being s!'t aside as above statPd for hi!!;h school purposes, and the 
tax duplicate being comparatively low, the WilkPsville township school dis
trict has not sufficiPnt funds in the tuition fund with which to pay its elemen
tary teachers and has asked for state aid. 

"l'nder the above conditions we ask opinion on the following questions: 
"I. Is Wilkesville township school district entitled to state aid for the 

purpose of paying its elementary teachers under the provisions of section 
7595-1? 

"2. What power or control do the boards of education of the districts 
composing the joint high school district have over the acts or actions of the 
joint high school committee under section 7670 and 7671, G. C.?" 

Section 7669, G. C. (104 0. L., 229), provides in part as follows: 

"The hoards of education of two or more adjoining rural school districts, 
or of a rural and village school district, by a majority vote of the full member
ship of Ca('h board, may unite such districts for high school purprmr.s." 

773 

From your statement of facts it appears that in 1914 the boards of education of 
Wilkesville township rural school districL and WilkeRville village school district, act
ing under authority of and in compliance with the requirement of the above provision 
of the statuh•, united said districts for high school purposes, and that the high school 
established by said boards of education is undl'r the manap;em!'nt of a joint high school 
committee consisting of two members of each of said boards of education, elected by 
said boards under authority of section 7670, G. C., which provides: 

"Any high school so established shall be under the management of a 
high school eommittee, consisting of two mE>mbers of ('ach of the hoards ('reating 
such joint district, elected by a majority vote of such boards. Their member
ship of sud1 committee shall be for the same term as their terms on the boards 
which they respectively reprPsent. Sueh high school shall be free to all youth 
of school age within ea('h district, subject to the rules and regulations adopted 
by the high school committee in regard to the qualifications in scholarship 
r<'quisitc for admi~sion, sueh rules and regulations to be of uniform Op<'ra-
tion throughout eaeh district." . 

Section 7671, G. C., provides: 

"ThP funds for the maint<'nance and ~upport of ~ueh high school shall 
be provided by apJJropriations from the tuition or contingent funds, or both, 
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of each district, in proportion to the total valuation of property in the re
spective di8tricts, "hich must be placed in a separate fund in the tr('asury 
of the board of education of the district in "\"l'"hich the school house is located, 
and paid out by action of the high school committee for the maintenance of the 
school." 

You will observe, however, that the above provision of section 7671, G. C., that 
the funds for the maintenance and support of the high school shall be provided by 
appropriations from the tuition or contingent funds, or both, of each district in the 
manner prescribed by said statute, is modified by the provisions of section 7672, G. C. 
(104 0. L., 230), which are as follows: 

"Boards of education exercising control for the purpose of taxation over 
territory within a rural or joint rural high school district, shall determine 
by estimate the amount necessary for the maintenance of any rural or joint 
rural high school to which such territory belongs, and shall certify such amount 
to the county auditor in the annual budget as provided in section 5649-3a. 
All funds derived from levies so made shall be kept separate, and be paid out 
for the maintenance of the school for which they were made." 

"Gndcr the above provision of section 7672, G. C., each of the boards of education 
referred to in your inquiry is required to estimate the amount of money necessary 
to pay its proportionate part of the cost of maintaining such high school, and certify 
said amount in its annual budget, thus making separate levies for said purpose, subject 
to the action of the county budget commission under section 5649-3c, G. C., and the 
fund derived from said levies must be kept separate, the same as the fund formerly 
appropriated from the contingent and tuition funds of the district, and set apart as 
a separate fund under provision of section 7671, G. C. 

You will further observe, however, that each board of education makes its own 
levy and maintains its own separate fund; that the two school districts in question 
are separate and distinct taxing districts, and that while the joint high school committee 
has the management of the high school under authority of section 7670, G. C., and 
administers the funds derived from the levies made by said boards of education for 
the maintenance and support of the high school, and kept separate and apart for said 
purpose in the respective treasuries of said school districts, under authority of the 
provisions of section 7671, taken in co11nection with the provisions of section 7672, 
G. C., said committee has no tax levying authority, and has nothing whatever to do 
with the elementary schools of said districts. 

It seems clear to my mind that in determining the answer to your first question 
it is only necessary to ascertain whether the board of education of the Wilkesville town
ship rural school district, in maintaining its elementary schools and employing teachers 
for said schools, and in contributing its proportionate part of the salaries of the teachers 
in the joint high school, has complied with all the requirements of the statutes governing 
state aid. 

Section 7595, G. C. (106 0. L., 430), provides: 

"Xo person shall be employed to teach in any public school in Ohio for less 
than forty dollars a month. When a school district has not sufficient money 
to pay its teachers such salaries as are provided in section 7595-1 of the General 
Code, for eight months of the year, after the board of education of such district 
has made the maximum legal school levy, at least two-thirds of which shall 
be for the tuition fund, then such school district may receive from the state 
treasurer sufficient money to make up the deficit." 
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Section 7595-1, G. C. (106 0. L., 430), provides: 

"Only such school districts which pay salariPs as follows shall be Pligible 
to receive state aid: Elementary teachers without previous teaching ex
perience in the state, forty dollar$ a month; elementary teachers having at least 
one year's professional training, forty-five dollars a month; elementary teachers 
who have completed the full two years' course in any normal school, teachers' 
college or university, approved by the superintendent of public instruction, 
fifty-five dollars per month; high Rchool teachers not to exceed an average 
of seventy dollars per month in each high school." 

Section 7.597, G. C. (104 0. L., 16.5), provides: 

"Xo district shall be entitled to state aid as provided in sections 7595, 
7595-1 and 7596 unless the number of persons of school age in such district is at 
least twenty times the number of teachers employed therein, and the schools 
in such district are maintained at least eight months of the year." 
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Assuming that the board of education of said rural school district made the maxi
mum legal levy for school purposes, at least two-thirds of which was for the tuition 
fund, including the levy for the joint high school tuition fund, as required by provision 
of section 7595, G. C.; that the number of persons of school age is such district is at 
least twenty times the number of teachers employed therein, and the the schools in 
said district are maintained at least eight months of the year as required by provision 
of section 7597, G. C., and that in so far as the elementary teachers of the district are 
concerned said board of education is complying with the requirements of section 7595-1, 
G. C., it only remains to be determined whether said school district in contributing 
its proportionate part of the salaries of the teachers in the joint high school has corn
plied with the provision of the latter part of said section 7595-1, G. C., i. e., has paid 
to said high school teachers "not to exceed an average of seventy dollars per month." 

From your statPmPnt of facts it appears that the amount contributed by the board 
of education of the Wilkesville township rural school district towards the salaries of 
the three teachers employed in said joint high school is $210.00 per month. It is evident 
that the average amount contributed by said board of education toward the salaries 
of said teachers does not exceed seventy dollars per month. 

As I view it, it was clearly the intention of the legislature in enacting the above 
provisions of section 7669 et seq. of the General Code to afford to two or more school 
districts a legal procedure for the establishment and maintPnance of a joint high school, 
and in this way give to the pupils residing in said district, and eligible to attend high 
school, the advantages of a first grade school of this class which could not be established 
and maintained by each of said districts acting separately. 

In view of t,he liberal policy of the state in furnishing assistance to weak school 
districts which comply with the statutes governing state aid, as above set forth, I do 
not think a fair interpretation of said statutes would warrant me in holding that the 
Wilkesville township school district is debarred from receiving state aid solely on account 
of the fact that the salaries of the high school teachers in question, as paid from the 
aggregate of the tuition funds set apart for said purpose by the boards of education 
of said Wilkesville township rural school district and the Wilkesville village school 
district, exceeds an average of seventy dollars per month. 

I am of the opinion, therefore, in answer to your first question, that said rural 
I!Chool district is not, on this account, debarred from receiving state aid, providing the 
board of education of said rural school district has in all other respects complied with 
the requirements of section 7695 et seq. of the General Code. 
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Your second question has been partially answered in determining the answer to 
your first question. In addition to what has already been said, it will be observed 
that under provision of section 7670, G. C., the joint high srhool committee is authorized 
to prescribe all rules and regulations governing the joint high school, such rules and 
regulations to be of uniform operation throughout each district, and under provision 
of the latter part of section 7671 taken in connection with the provision of the latter 
part of section 7672, G. C., said committee is charged with the proper expenditure of 
the funds established and maintained for joint high school purposes by the boards of 
education of the districts maintaining such high school. 

I am of the opinion, therefor.e, in answer to your second question, that with the 
exception of the power reserved by provision of section 7672, G. C., to the board of 
education of each of the school districts comprising the union for high school purposes, 
to levy a tax and set aside the proceeds of such levy as a separate fund for the main
tenance of said high school, the joint high school committee when properly elected 
under authority and in compliance with the requirement of section 7670, G. C., exercises 
the same powers and performs the same duties in connection with said high school as 
are exercised and performed by the board of education of a school district which main
tains its own high school. 

1542. 

Respectfully, 
EDWARD C. TummR, 

Attorney-General. 

APPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOXD I8SCE, CITY 
OF PORTS:\IOUTH, OHIO. 

CoLUMBus, Omo, ::\lay 5, 1916. 

Industrial Commission of Ohio, Columbus, Ohiq. 
GENTLEMEN:-

"RE:-Bonds of the ci:ty of Portsmouth, in the sum of S40,000.00 for 
the construction of levee and embankment, consisting of eighty bonds of 
$500.00 each." 

I have examined the transcript of the proceedings of the council and other officers 
of the city of Portsmouth, relative to the above bond issue, also the bond and cOI}pOn 
form attached, and I find the same regular and in conformity with the provisions 
of the General Code. 

I am of th.e opinion that said bonds, drawn in accordance with the form sub
mitted, and executed by the proper officers, will, upon delivery, constitute valid and 
binding obligatione of the city of Portsmouth, Ohio. 

Respl'!ctfully, 
EDWARD c. T-cRNER, 

Attorney-General. 
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154~. 

BOARD OF STATE CIIARITIES-W1IEX II.LEGITDIATE CHILD IS 
"DEPEXDEXT CHILD" "CXDER SECTIOX 1645, G. C.-.JL,.VEXILE 
COrRT OF CO"CXTY IX WHICH CHILD IS FOrXD HAS JURIS
DICTIOX IX SrCH CASE. 

An illegitimate child which is homeless and destitute and cared for by strangers in 
the county in which it u·as bortt, the nnme or residence of the father being undisclosed, 
while the mother is cunfined in a state institution, is a "dependent child" under the pro
visions of section 1645, G. C., as amended, 106 0. L., 459i and as such, is subject to the 
Jurisdiction of the juvenile court of the county in which it is found, and on complaint, 
may be committed by such cuurt. 

CoLUliiBCs, 0Hro, ::\lay 5, 1916. 

Board of State Charities, Columbus, Ohio. 

GEXTLEMEN:-Your r~quest for an opinion is as follows: 

"::\fary Doe, now nineteen years of age, was about tim years ago com-
mitted from A __________ county to the Girls' Industrial School. She has 
been paroled several times, one of which was in November, 1914, at which 
time she was paroled to a family in B __________ county. A few months 
afterwards she was returned to the Girls' Industrial School for immoral con
duct. In June, 1915, she was sent to a maternity hospital inC---~-----
county, where a child was born in August. Since leaving the hospital she 
has been residing in the same county. Finding that she has been unable t<> 
secure employment and at the same tim~ care for her child, she has applied 
to the juvenile court of C __________ county for th.e purpose of having some 
disposition made of her child. 

"The authorities of the Girls' Industrial Schocl insist that they are not 
legally bound to care for the baby. Mary Dot: i~ ~till a ward of that insti
tution and could be returned at any time, but the custom of that institution 
prevents her bringing the child with her. 

"The question has arisen as to whether the juvenile court inC _______ _ 
county has junsdiction to determine the disposition of the baby. Inasmuch 
as some of the authorities having the case under observation contend that 
the infant should become a ward of the board of state charities, but as there 
seems to be no provision for the child's becoming a legal ward of the state 
board ·without commitment by some juvenile court, we ask your advice as 
to which county has the right to take action to that end. 

"1. A __________ county, from whence :\1ary Doe was committed and 
i11 still responsible to the juvenile court thereof. 

"2. B __________ county, in which the reputed father is supposed to 
reside. 

"3. c __________ county, in which the infant was born and where the 
mother and infant now reside. 

"4. D __________ county, wherein the Girls' Industrial School is lo-
cated." 

As you state you have been unable in your investigation to procure any definite 
information as to the whereabouts of the father of the child, and that its mother has 
been returned to the Girls' Industrial School, the question of disposition of the child 
which is being cared for in a hospital of another county must be determined inde
pendent of the residence of either parent. 
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The child being cared for by stranger~, while the mother is confined in a state 
im;titution, ean only come within one cb.~;;ification, namely, that of a "dependent" 
as described in section 1645 of the General Code, as amended, 106 0. L. 43!). The 
section, in defining a ckpendent child, among other thin~s, provides that for th" pur
poses of the chapter, which is a part of the juvenile court law, 

" 'Dependent child' shall mean any child under eighteen years of age 
who is dependent on the public for support or who is destitute, homeless or 
abandoned, or who has not proper parental care or guardianship * * * 
or whose environment is sueh as to warrant the state in the interest of the 
child in &ssuming its guardianship." 

The child in question, in the first place, is "homeless," "destitute," and without 
"proper parental care or guardianship," and in fact is entirely among strangers and 
dependent upon them for support, hence there can be· no question but that it is a 
"dependent child," and as such, is subject to the jurisdiction of the juvenile court, 
under the provisions of section 1642 of the General Code, as amended, page 868, 103 
0. L., and which in part is as follows: 

"Such courts * * * shall have jurisdiction over and with respect 
to delinquent, neglected and dependent minors under the age of eighteen 
years." 

Under the provisions of section 1647 of the General Code, as amended (103 0. 
L., 870), the plan of procedure for bringing a dependent child before the juvenile court 
is in language as follows: 

"Any person having; knowledge of a minor under the age of eighteen 
years who ~ppears to be either a delinquent, neglected or dependent child, 
may file with such juvenile court a complaint sworn to, which may be upon 
information and belief, and for that purpose such complaint shall be suf
ficiently definite by using the word delinquent or dependent, as the facts 
may be." 

Section 1653 of the General Code, as amended (103 0. L. 872), is specific in its 
terms as to the power of the court to dispose of any minor under the age of eighteen 
years or a ward of the court. Under its provision.« the court may, among other things, 
"commit such child to the board of state charities or to some suitable state or county 
institution." ' 

Nowhere in the juvenile court law is there to be found any provision which limits 
the court in the exercise of its power to extend the benefits of the law to a delinquent, 
neglected or dependent child. On the contrary, the juvenile court law is to be lib
erally construed to the end that proper guardianship may be provided for the child. 

"Dependency" is a status, and when found to exist, is sufficient in itself to vest 
jurisdiction in the court wherever such dependency may occur. The residence of 
the parent does not operate to deprive a juvenile court of jurisdiction over a child 
because suc.:h residence may perchance be in u county different from the one in which 
the act causing delinquency, or dependency may have occurred. The parent would 
be subject to prosecution in the county in which the act was committed and no other. 

In the case under consideration, it appearing that the child in question is being 
eared for in C __________ county, where it was born, while the mother is confined in 
a state institution and therefore unable to support or care for the child, and there 
being no known person who can be charged with its support, it is my opinion that it 
is the duty of the Juvenile court of the county in which the child is found to take 
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jurisdiction if a complaint is filed under the provisions of section 1647 of the General 
Code, supra. 

If the father of the child can be located, vigorous steps should be taken to pros
ecute him for failing to support the child. 

1544. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

ROADS AND HIGHWAYS-COUNTY CO:\D.IISSIOXER'S DUTY TO ACQUIRE 
RIGHT-OF-WAY FOR TK\IPORARY HIGHWAYf.'lTATE HIGH\VAY 
CO::\f:\HSSIOXER :\lUST PROCURE RIGHT-OF-WAY FOR PERMANENT 
Il\IPROVEl\IENT WHEN HE IS PROCEEDING WITHOUT CO-OPERA
TION OF LOCAL AUTHORITIES-fFORl\IS OF DEED AND STATEMENT 
TO PROBATE .TDDGE IN SUCH CASES. 

The duty of acquiring right-of-way for a temporary highway, and constructing such 
temporary highway, rests with county commissioners,\even where the state highway com
missioner is improving an inter-county highway or main market road without the co
operation of the local authorities. \ Where the state highway commissioner is proceedin(l 
without the co-operation of the lod.l authorities, and right-of-way 'is needed for the actual 
improvement, the state highway commissioner must procure the same. This opinion 
prescribe~ form of deed and also form of statement to the probate judge in such cases. 

CoLUMBUs, Omo, May 5, 1916. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR:~! acknowledge the receipt of your inquiry of April 24, 1916, which 
inquiry reads as follows: ' 

"I beg to advise you that this department has entered into a contract 
with P. H. Dieffenbacker & Sons, of Canton, Ohio, for the improvement of 
section 'F' of inter-county highway No. 75 in Carroll County. 

''The county in this instance was unable to provide funds for co-opera
ting with the state in the construction of this section, and the entire cost 
was assumed by the state, to be paid from the inter-county highway funds 
to the credit of Carroll County. 

"A slightly changed alignment of the road makes it necessary to procure 
additional right-of-way, and in your opinion of March 8th you advised this 
department that such right-of-way must be procured and paid for by the 
state highway department. 

"I am attaching hereto right-of-way maps, showing on a small scale 
the location of the old and new alignments through the properties of 

Joseph Blazer's heirs, 
S. H. McCausland, 
Arvilla Davis, 
A. H. Howey, 
John T. Cogsil, 
Harry W. Maple. 

The dotted lines on the enclosed maps indicate the old alignment and the 
straight lines the new. 
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"I am also attaching hereto a statement by Division En~neer T. T. 
Richards, in which he states the amount of compens::l.tion he believes reason
ably due the property owners. He also indicates which of the property owners 
will accept the amount offered. 

"I am also attaching hereto copies of statements made by ~Ir. V. G. 
Stoody, auditor of Carroll County, showing the amount of compensation 
and damage deemed reasonable by the board of county commissioners. 

"The addresses of the parties interested are given in Division Engineer 
Richard's letter. 

"Permit me to request your office to take such action as is proper in 
securing the required right-of-way, or if further action is necessary on the 
part of this department, please instruct us as to the necessary procedure." 

The statement of Division Engineer T. T. Richards, attached to your communica
tion, reads as follows: 

"Complying with your request of March 22, 1916, relative to the pro
curing of additional right-of-way for the improvement of section 'F' on the 
I. C. H. No. 75, Carroll County, I submit the following: 

"On March 28th I went over the entire line, accompanied by Mr. R. 
H. Lee, county highway superintendent, and we looked over and considered 
carefully the new location as regard to damage to adjoining properties. We 
interviewed those of the owners who reside along the road. 

"On the lands of Arvilla Davis, in the southeast quarter of section 24, town 
13, range 5, we will be required to purchase .186 acres, also a right-of-way 
for a detour during construction, for which Arvilla Davis asks $50.00, which 
I consider reasonable, and suggest she be paid that much. 

"On the property of J. A. Blazer heirs (J. C. Blazer, administrator), 
in southeast quarter of section 24, 1.56 acres; in northeast quarter of section 
23, .02 acres, and in northeast quarter of section 17 a very small tract, prob
ably .01 of an acre, making in all about 1.8 acres actually used as a right-of-way, 
but in northeast quarter of section 24 the new location cuts off 2.27 acres which 
is greatly damaged, and his agreement to accept $350.00, including an ease
ment for· detour during construction, is, in my opinion, reasonable. 

"On the lands of S. H. ~lcCausland, in the northwest quarter of section 
17, we need about .2 of an acre in order to take out an angle, which does not 
in any way damage the remaining land, and an offer of $25.00 was made him 
which was refused, his claim being $100.00. 

"On land of R. H. Howey (Thos. R. Lee, agent), in northwest quarter of 
section 17, requires about 2.5 acres of land, which does not interfere with 
buildings or water. As this property is on both sides of the old road, the old 

1 road when abandoned "\\ill revert back, an offer of $150.00 was made the 
agent, but I suggest that this offer be increased to $200.00. He asks $800.00. 

"On Harry Maple's land, in the southeast quarter of section 17, requires 
a little less than 2 acres. An offer of $200.00was made him, which, in my opin
ion, is fair and reasonable, and which he refused to accept. 

"The addresses of the parties interested are: 
Arvilla Davis, Carrollton, Ohio. 
J. C. Blazer, Carrollton, Ohio, 
Thos. R. Lee, Agent, Harlem Springs, Ohio, 
S. H. McCausland, Carrollton, Ohio, R. F. D. No.2, 
Henry :Maple, Carrollton, Ohio. 

"Right-of-way maps are attached, showing as well as possible on a small 
scale the location of new and old alignment." 
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In an""·ering yom iuquiry it will he ne<·es~ary, in the fir't instance, to distinguish 
between ri~Zht-oi-way nPPde<i for thP ac·tual l'llll>'tnl!'tion of the nPw improvement 
and ri~ht-llf-"ay neederl for a rlPtom during <·on,.;tnl('tion. .\,.; iilllil'ated in your 
eommtmil'ation I lnn-e heretoforp arlYi~ed you that uml<·r thP provisions of section 
1202. G. C .. it i~ thP duty of thP 'lute hif.(hway <·omm.i:;,-ionPr to proeure and pay for 
additional right-of-Way IIPC!lP!l in the I'On,truetion of an intPr-l'Ollllt}' hif.(hWay Or main 
markPt roar!, when' the work is lll'ing rlone "ithout the eO-<Jpemtion of the county 
commi.-sioners or towm,hip trustPPS. The "crtion iu rpl£',.;tion and the opinion con
~<,trning the >'arne arc applieablc, howen~r, only to right-of-way needed for eonstruetion 
work and have no applieation Whl'rc it is dPsirPd to prorme right-of-way for a detour 
during crm;trudir,n. The a<·qui>'ition aud construetion of temporary highways to 
be used by thP trawling public in lieu of clm•ed highways iH govPrned by the pro,isions 
of ;,ediou 1223, G. C., 11J6 0. L., ti42, whil'h seetion reads us follow,.;: 

"The state highway commissioner shall, if he deems it advisable, l'lose 
a highway or a section therpof which is bPing constructed, improved or re
paired under this act, in order to permit a proper completion of such work. 
The state highway commissioner or chief highway engineer shall first execute 
a certificate and file the same in the office of the county commissioners of the 
county in which such highway is situated, which certifieate shall describe 
the portion thereof to be closed, and not more than one mile of a highway 
shall be elosed at a time. The contractor or other person acting under 
authority of said highway commissioner or engineer, shall thereupon close 
the same to the public by erecting suitable obstructions, and posting con
spicuous notices to the effect that the highway is closed. The county com
missioners shall, if practicable, construct a temporary highway to he used 
by the traveling public in lieu of the closed highway, and may erect temporary 
bridges. ·when necessary for the purpose of locating, constructing and 
erecting such hi!l;hways or bridges, the rounty commissioners may enter upon 
the land rPqnired for such temporary highway. If they are unable to agree 
with the owners of suC'h land as to the amount of damages sustained, the 
amount shall be ascertained, Jetermined and paid as hPrPinafter provided 
in cases where lands arc enfPrPd upon for the purpose of making surveys 
for a proposed improvement. \Vhen a road is so close<! thP ~tate highway 
pommissioner or C'hicf highway pngineer shall cause to be erected suitable 
;;igns or barrirades warning the public that the highway or a part thPreof is 
dosl'd to tmffir, and the temporary routes to be used shall be l'onspicuously 
marked by proper signs at all proper road crossings and forks. The state 
highway POmmissioner ~;hall have full power and authority to open to traffic 
at any time any portion of the highway closed as bPretofore provided." 

It will be notPd that this section casts upon the county commissioners the duty 
of constructing, if practicable, a temporary highway to be used by the traveling public 
in lieu of the closed highway and I am of the opinion that this provision is exclusive 
and that the duty of aequiring right-of-way for a temporary highway and Ponstrueting 
such temporary highway, if performed at all, must be performed by the county com
missioners evl'n in those cases in which the state hi.ghway commissioner is proceeding 
to improve an intl'r-county highway or main market road without the co-operation 
of the local authorities. Your dPpartmcnt will not, therefore, be concerned with the 
matter of acquiring a right-of-way for a temporary highway and this duty is to be 
performed by the county commissioners in the manner pointed out in section 1225, G. C. 

Coming now to consider the acquisition of right-of-way for the new improvement 
rendered necessary by the fact that the line of the proposed improvement deviates 
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from the existing highway, the pertinent sections of the General Code are sections 
1201 and 1202, being sections 1£4 and 195 of the Cass highway law. 

Section 1201, G. C., reads as follows: 

"If the line of the proposed improvement deviates from the existing 
highway, or if it is proposed to change the channel of any stream in the vicinity 
of such improvement. the county commissioners or township trustees mak
ing application for such improvement must provide the requisite right of 
way. If the board of county commissioners or township trustees are unable 
to agree with the ovmer or owners of such land or property as may be neces
sary for such change or alteration, or if additional right-of-way is required 
for the same, and the county commissioners or township trustees are unable 
to agree with the owner or owners of the land or property in question then 
the board of county commis~ioners or township trustees, as the case may be, 
may by resolution declare it necessary to condemn and appropriate for public 
use such land or property, and shall proceed to fix what they deem to be 
the value of such land or property sought to be condemned or appropriated, 
and deposit the value thereof with the probate court of the county for the 
use and benefit of such owner or owners, and thereupon the board of county 
commissioners or township trustees, shall be authorized to take immediate 
possession of and enter upon said lands for the purpose aforesaid. The 
probate judge shall forthwith notify such owner or owners of the amount 
of money deposited with him on account of the land or property sought to be 
condemned or appropriated and upon application of such owner or owners 
he shall turn over to them the amount of moneys so deposited with him on 
account of the land or property sought to be taken. The probate judge 
may cause notice of such action to be served upon such owner or owners 
by the sheriff or any other person that he may direct. Proof of service 
shall be made by affidavit of the person making such service. In case the owner 
or owners are non-residents the probate judge shall give notice of the deposit 
of such money by publication for one week in some newspaper of general 
circulation in said county. A copy of such newspaper shall be forthwith 
mailed to such non-resident owner or owners, if their address is known to 
the probate court. If the address of such non-resident owner or owners is 
knowrl" the date of mailing shall be considered the date of service, and if the 
address of such non-resident ovmer or ov:ners is unknown, the date of publica
tion shall be considered the date of service for the purpose of fixing the time 
for appeal. If the owner or owners of such land or property are not satisfied 
with the amount fixed by such county commissioners or township trustees, 
they shall, within ten days after the service of such notice of the allowance 
aforesaid, appeal to the probate court of the county in which such land or 
property, or some part thereof is located, and the probate court upon the filing 
of such appeal shall fix the appeal bond which shall be furnished within five 
days after the same is fixed by the court, and thereupon a jury trial shall be 
had in the manner provided for appeals in road cases." 

Section 1702, G. C., reads as follows: 

"If the state highway commissioner proposes to improve and inter
county or main market road v.-ithout the co-operation of the county com
missioners or township trustees, and it is necessary as a part of the proposed 
improvement of the said highway, bridge or culvert, to acquire or appropriate 
lands or property, and the state highway commissioner is unable to agree 
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with the owner or owners of such land or property as to the value thereof, 
the said highway commissionPr may proceed to condemn such land or prop
erty in the manner hereinbefore fixed for county commissioners and town
ship trtL~tees. The state highway commissioner may condemn materials 
for road purposes in like manner." 

Your first duty in the premises will be to make an effort to agree with the owner 
or owners of the land in question as to the compensation to be paid therefor. At 
this point it is proper to observe that if the owner of land, or if one or more of several 
joint or eo=on owners of a tract of land, an~ not of legal age or are under other dis
ability, then of course a situation exists where you are unable to agree with such owners 
for the reason thnt ~uf'h owners are not capable of contracting unless indeed 
such owners be rPprcscnted by properly appointed and qualified guarilians. If, how
ever, the owner or owners of any given tract of land are of full age and otherwise com
petent to contract and you are able to agree with such owners as to the compensation 
to be paid for the right-of-way which you desire to obtain and which is necessary for 
the proposed improvement, then upon being satisfied that ~:~uch owners have a fee 
simple title to the land in question and that the same is unincumbered, you may, upon 
receipt of a properly executed deed, pay to such O'l\tler or owners the compensation 
agreed upon. The deed should be placed on record in the office of the county auditor 
of the county in which the land is situated. The statute refers to "right-of-way" and it 
therefore seems clear that you are authorized to acquire an easement for the purposes 
of a public highway rather than to acquire the fee. In order that the necessary deeds 
may be prepared in your office. I suggest the following form: 

"DEED. 

"KKOW ALL l\IEN BY THESE PRESENTS: That 
"WHEREAR, it is proposed by the State of Ohio, acting by and 

through Clinton Cowen, fltate Highway Commissioner of said state, to im-
prove f inter-county highway l No. __________ in _____ --_--_--------------

l main markl')t road J 
Township, ______________________ County, State of Ohio, and 

"WHEREAfl, said proposed improvement is to be constructed without 
the co-operation of the county commissioners of said county or the township 
trustees of said township, and 

"WHEREAS, the line of said proposed improvement deviates from the 
exist,ing highway, 

·xow, THEREFORE, ________________________ , the grantor, in 
consideration of ____________________________ Dollars ($ __________ -- __ ), 

to him paid by the State of Ohio, acti,ng by and through Clinton Cowen, 
State Highway Commissioner of said state, the grantee, the receipt of which 
is hereby acknowledged, does hereby grant and release unto said the State 
of Ohio, grantee, its successors and assigns forever, a right-of-way for said 
proposed highway improvement on and over a certain piece of land owned 
by ________________________ , said grantor, the right-of-way herein granted, 
being situated in the township of_ _____________________________ , county 
of_ _______________________ , State of Ohio, and being described as fol-
lows: 

" 
"(Here insert description of right-of-way.) 

" 
" 
The State of Ohio, grantee, to have and to hold said right-of-way unto itself, 
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and successors and assigns forever, and to have the right to construct and 
forever maintain thereon a public highway. 

"And the said g;rantor, for himself and his heirs, executors and admin
istrators, hereby covenants with the said grantee, its successors and assigns, 
that said grantor is the true and lawful owner of said premises, and is well 
seized of the same in fee simple, and has good right and full power to bargain, 
sell and convey the same in manner aforesaid, and that the same are clear 
and free from all incumbrances, and further, that said grantor will warrant 
and defend the same against all claims of all persons whatsoever. 

"IX WITXESS WHEREOF, the said ____________________ , grantor, 
has hereunto set his hand this ________ day of_ _________________________ , 
A. D., 19L ___ . 

" 
" 

"Signed and acknowledged 
in prese11ce of 

" 

" 

If the grantor is married, the husband or wife, as the case may be, should release 
his or her right of dower ih the premises and the last paragraph of the deed should 
be drawn in the following form: 

"IN WITXESS WHEREOF, the said ______________________ , grantor, 
and ____________ { wife } of said grantor, who hereby releases all f h~r} 

husband ~ h1s 
right of dower in said premises, have hereunto set their hands this ______ day 
oL _______________________ , A. D., 19L ___ . 

" 
" 

"Signed and acknowledged 
in presence of: 

" 

" 

" 

The deed should, of cour~e, be acknowledged, and the acknowledgment may be . 
in the following form: 

"STATE OF OHIO, I 
~ss: 

------- __ -- __________ County,J 
"Before me, a ________________________ , in and for said county, per• 

sonally appeared the above named ________ ------ ______ ---------- __ , who 
acknowledged that he (she or they) did sign the foregoing instrument and 
that the same is his (her or their) free act and deed, for the uses and purposes 
therein named. 

"IX TESTL\IOXY WHEREOF, I have hereunto subscribed my name 
and affixed my ____________________ seal, at ______________ -------- __ , this 
______________ day of ________________________ A. D., 191 ____ . 

" 
" " 
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Coming now to conskler the proper procedure where you are unable to agree 
with the owner or owners as to the l'Ompen~ation to be paid, it is pro\-iderl in section 
1201, G. C., that county commissioners or township trustees, when unable to agree 
with the owners, shall by resolution, deelare it neces~m-y to condemn and appropri
ate the lund in question and ~hall proceed to fix what they deem to be the value of 
such land. There is no statute requiring the state hi~hway l'ommi~sioner to keep 
a journal of his proceedings or to act by a formal resolution, and I am of the opinion 
that a mere dPelaration on your part, that you arc unable to ah•Tec with the owner 
or mvners of the land in question and that it is neccs,ary to condemn and appropri
ate the same for public u,e, is sufficient, and that s1wh (lPelaration may be properly 
made a part of the statement necessarily filed by you with the probate judge of the 
county in whieh the laml is sitna.tPd. 

This statement may properly be in the following form: 

"TO THE PROBATE JTDGE OF ______________ COL'XTY, OHIO: 
"WHEREAR, the State of Ohio, acting by and through the under-

signed, is proposing to improve { main market road JXo ... _____________ , 
inter-county highway 

in ______________________ Township, __________________ County, Ohio, and 

"WHEREAS, the undersigned proposes to improve said 

{ 
main market road l without the co-operation of the county commis

inter-county highway J 
sioners of said county and without the co-operation of the township trus
tees of said township, and 

"WHEREAS, it is nereRsary, as a part of the proposed improvement 
of said highway to acquire certain lands hereinafter described, and 

"WHEREAS, the undersigned is unable to agree with the owner of 
such land as to the value thereof, 

"XOW, THEREFORE, I, Clinton Cowen, State Highway Commis
:;ioner of the State of Ohio, hereby declare it necessary to condemn and ap
propriate for public use and for the uses and purposes of a ri~~;ht-of-way for 
said proposed highway improvement the following de:;eribed land belonging 
to __________________________________ , and located in said township of 
_____________________ : __ , county of_ _________ , State of Ohio, and de-

scribed as follows: 

" 
"(Here describe the land desired for a right-of-way.) 

" 
"I deem the value of such land, which I seek to condemn and appropri-

ate to be ________________________ Dollars ($ ____________ ) and I here-
with deliver to and deposit with you said sum of_ _________________ Dollars 
($ ____________ )in ltt.wful money of the "Gnited States of America, which 
sum is for the use and benefit of said owner. I hereby request you to notify 
------------------------------• said owner, of said amount of money so 
deposited with you on account of the land hereby Rought to be rondPmned 
and appropriated arid to take the action provided by sections 1201 and 1202, 
G. C., 106 0. L., 631 and 632, and all other and further action that may be 
proper in the premises. 

" 
State Highway Commissioner of 

the State of Ohio." 

The above declaration and statement :;hould be signed by you and filed with 
the probate judge of the county in question, and, as therein indicated, you should 
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at the time of filin~, deposit "ith the prohate judge the value of the land in money 
as fixed by you. You may obtain the money by voucher or requisition on the auditor 
of btate to issue his warrant on the treasurer of state, payable to you. This warrant 
should be ca~hed by you and the actual money delivered to the probate judge. As 
soon as this action has been taken by you, you will be authorized to take immedate 
possession of and enter upon the right-of-way in question for the purpose of construct
ing the proposPd hip:hway improvement. If the owner does not accept the compen
sation fixed by you and takes an appeal in the manner provided by section 1201, G. C., 
the question of compensation will be submitted to and determined by a jury in the 
probate court, in the manner provided by chapter II of the Cass highway law, re
lating to appeals in road cases, and you should be represented by counsel at the hear
ing. If this situation should develop, I will be very glad to send a representative 
of this department to the county in question for the purpose of representing you and 
protecting the interests of the state. 

1545. 

Respectfully, 
EDWARD C. TcRNER, 

Attorney-General. 

APPROVAL, ABSTRACT OF TITLE FOR REAL ESTATE SITUATED IN 
DECATO~ TOWXSHIP, LA WREXCE COUXTY, OHIO. 

CoLmmcs, Omo, l\Iay 6, 1916. 

RoN. CHARLES E. TBoru.""E, Director, Ohio Agricultural Experiment Station, Wooster, 0. 

DEAR Sm:-I beg to acknowledge receipt of abstract of title for the following 
described real estate situated in Decatur Township, Lawrence County, Ohio, to wit: 

"The whole of section number twenty-six (26), township number three 
(3), range number eighteen (18), excepting therefrom certain real estate 
conveyed by this grantor to James T. Patton by deed dated November 28, 
1912, and recorded in Lawrence County record of deeds Xo. 94, at page 637, 
being twenty acres more or less; also excepting therefrom certain real estate 
conveyed by this grantor to James T. Patton by deed dated :\1ay 9, 1913, 
and recorded in Lawrence County record of deeds Xo. 97, at page 1, being 
twenty acres more or less; also excepting therefrom certain real estate con
veyed by this grantor to Sophia Dinnen by deed dated :\lay 12, 1913, and 
recorded in La\\Tence County record of deeds Xo. 97, at page 18, being twenty 
acres more or less; also excepting therefrom certain real estate conveyed by this 
grantor to Edward C. Walters by deed dated :\lay 9, 1913, and recorded in 
La\\Tence County record of deeds No. 97, at page 19, being forty acres more 
or less; also excepting therefrom the real estate conveyed by the grantor herein 
to the Cincinnati, Hamilton & Dayton Railway Company by deed dated 
August 11, 1902, and recorded in the La\\Tence County record of deeds number 
73, at page 468, containing seven and fifty one-hundredths (7.50) acres more 
or less; for a more particular description of said excepted parcels of real estate 
reference is here made to the records where said deeds are recorded as above 
set forth; the tract conveyed containing five hundred and thirty-two and 
fifty one-hundredths (532.50) acres more or less. 

"Also the whole of section number thirty-five (35), township number 
three (3), range number eighteen (18), excepting therefrom certain real estate 
conveyed by this grantor to Nannie Emma Bass by deed dated November 
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21, 1914, and recorded in Lawrence County record of dcrds number 98, at 
page 383, containing forty and five-tenths (40.5) acres more or less, also 
excepting therefrom the real estate conveyed by the grantor herein to the 
Cincinnati, Hamilton & Dayton Railway Company by deed dated August 
11, 1902, above mentioned, containing one-half acre more or less; for a more 
particular description of said real estate reference is here made of the record 
where said deeds are recorded as above set forth; the tract hereby conveyed 
containing five hundred and ninety-nine (599) acres more or less. 

"Also the southeast quarter and the southeast quarter of the northeast 
quarter (lying south of a tract of land sold by this grantor to Charles L. 
Hutchinson by deed dated April 1, 1913, and recorded in Lawrence County 
record of deeds number 100, at page 152, to which reference is here made), 
of section number thirty-four, township number three, range number eighteen, 
excepting therefrom the real estate conveyed by the grantor herein to the 
Cincinnati, Hamilton & Dayton Railway Company by deed dated August 
11, 1902, above mentioned, containing six (6) acres more or less; the tract 
hereby conveyed containing two hundred (200) acres more or less. 

"Also the southeast quarter of section number twenty-seven (27), town· 
ship number three (3), range number eighteen (18), containing one hundred 
and sixty-eight and fifty one-hundredths (168.50) acres more or less, reference 
being made to J. R. C. Brown's survey of August 28, 1886, and recorded in 
vol. A, at page 100, of the surveyor's·records of Lawrence County; said real 
estate hereby conveyed aggregating fifteen hundred (1500) acres more or 
less." 
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I have carefully examined said abstract and find no defects in the title to said 
real estate as disclosed thereby, which lapse of time has not cured. There are no 
liens or incumbrances against said real estate excepting the taxes for the last half of 
the year 1915 and the year 1916, the amount of which is not stated in the abstract. 

Subject only to the payment of said taxes I am of the opinion that the abstract 
discloses a good and sufficient title in fee simple in The Vernon Iron Company, a cor
poration incorporated under the laws of the state of Ohio. 

I an returning the abstract under separate cover. 
Respectfully, 

EDWARD C. TcR:>.'ER, 

A Uorney General. 

1546. 

BOARD OF EDUCATION-TRANSFER OF TERRITORY-REl\IO~STRA~CE 
FILED-WHETHER OR NOT SAME WAS FILED WITHIN THIRTY 
DAY LIMITATION PROVIDED BY SECTION 4692, G. C., 106 0. L., 397. 

A remonstrance filed on May 3, 1916, is uithin the thirty day limitation of section 
4692, G. C., 106 0. L., 397, when 'the map therein referred to was filed on April 3, 1916. 

CoLtruBus, OHio, :\lay 6, 1916. 

HoN. R. W. CAHILL, Prosecuting Attorney, Napoleon, Ohio. 

DEAR Sm:-In yours under date of May 4, 1916, you request my opinion upon 
the following question: 
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"The Henry county board of education filed on April 3, 1916, as re
quired by law, a map of the proposed territory to be added to the :\Ialinta 
village school district. 

"On :\lay 3, 1916, a remonstrance was filed against adding the proposed 
additional territory. 

""'as this remom;trance filed in time? That is, within the 30 day limit, 
as required by the provisions of section 4692, General Code of Ohio?" 

Section 4692, G. C., 106 0. L., 396, to which you refer, in so far as pertinent to 
your inquiry, provides as follows~ 

"The county board of education may transfer a part or all of a school 
district of the county school district to an adjoining district or districts of 
the county school district. Such transfer shall not take effect until a map 
is filed with the auditor of the county in which the transferred territory is 
situated, showing the boundaries of the territory transferred, and a notice of 
such proposed transfer has been posted in three conspicuous places in the dis
trict or districts proposed to be transferred or printed in a paper of general 
circulation in said county, for ten days; nor shall such transfer take effect if 
a majority of the qualified- electors residing in the territory to be transferred, 
shall, within thirty days after the filing of such map, file with the county 
board of education a written remonstrance against such proposed trans
fer. * * *" 

It will be noted that it is here provided that if a written remonstrance shall be 
filed within 30 days from the filing of the map required by this section, the proposed 
transfer shall not become effective and your question is whether or not the filing of 
the remonstrance on the third day of :May, 1916, after the filing of the map on the 
third day of April, 1916, was within such thirty-day limitation. 

Section 10217, G. C., provides as to the computation of time in part as follows: 

"When an act is to take effect or become operative, from and after a 
day named, no part of that day shall be included. " * *" 

If we calculate the time from April 3, 1916, the day of filing the map, to May 3, 
1916, the day on which the remonstrance was filed, according to the above statutory 
rule, the first day of the computation would be April 4. Beginning, then, with April 
4th, as the first day in the computation, we find that the 3rd day of :\lay, 1916, was 
the 30th day after the 3rd day of April, on which the map in question was filed, and by 
reason of the above stated rule, and the necessary re~ult of its application in the present 
case, I am of the opinion that the remonstrance filed on :\lay 3, 1916, against the 
proposed transfer of territory, was within the statutory limitation. 

Respectfully, 
EDWARD C. TunxEn, 

Attarney;General. 
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1.147. 

BOAHD OF EDlT.\TIOX-TE.\CHERS' PEXSIOX ITXD-XOT RETRO
ACTIYE. 

The tam "teachrr'' a., fmmd in the cllflptcr relating to trachers' pensions and as defined 
by section 71-S1, G. C., do£s 7/()t include a pawn 1c!to, prior to the lime of the establish
ment of a trarlt£Ts' ]Jl'ltscion fultd by tlte board of education as a teacfter in the schools of 
said di.,trir·t, but zclwsc employment zcas terminated before any steps u·ere taken by said 
board to establish said .fund. 

CoLu:~mus, Omo; :\lay 6, 1916. 

Bureau of Inspection awl Supen·ision of Public Office.~, Columbus, Ohio. 

GEXTLE:IIEX:-1 am in receipt of a l('tter from Hon. John C. Hov('r, secretary of 
the board of trustees of the teachers' p('nsion fund for the city school district of Belle
fontaine, Ohio, under date Iff April 2.5th, requesting my opinion on a certain question 
therein stated and inasmuch as the question is of general interest to the school dis
tricts of the state I deem it advisable to address my opinion on s~id question to you. 
Judge Hover's letter is as follows: 

"On the fourteenth day of January, 1916, Prof. S. L. Smith filed his 
application for teacher's pension, the application stating that he has served as 
a school teacher for thirty-four years and retired from the service in June, 1913. 

"The question that is bothering the board is this: In the spring of 1913, the 
teachers, or a majority of them, of the Bellefontaine school district, were 
desirous of creating a teachers' pension fund under section 7875 and follow
ing, and a petition to the board of education was prepared and filed. The 
applicant, S. L. ~mith, was one of the petitioners. On the eighth day of 
August, 1913, the board of education passed the enabling resolution creating 
a tmchers' pension fund within and for Bellefontaine district. Due notice 
was given of the action of the board as requirPd by statute. On the third 
day of June, 1913, the board elected teachers. :\Ir. Smith was not an appli
cant at that time, by reason of failing health, not being able to teach the 
coming year. 

"It will be noticed that :\Ir. Smith was teaching and was willing and 
anxious to create a teachers' pension fund~ and assisted in such action after the 
enactment of the teachers' pen~ion law, but before the board of education 
had passed the resolution and before the law had been complied "ith, creat
inl!; a board of truotccs of the teaeher~· peftsion fund, :\Ir. Smith had retired 
from the service as above explained by reason of his ill health. 

"Briefty, the facts are the~e: First, :\Ir. Smith has complied with the 
law as to time and place of service; second, that he was teaching and in em
ployment as a regular teacher after the law was enacted; third, that he did 
what h!l_ could "ith the other teachers to cause the fund to be created; fourth, 
before the f'¥ld was created, by reason of his failinj!; health, he retired from 
the service. 

"The question is: Is :\Ir. Smith eligible for pension under our teachers' 
pension statute? 

"Your opinion on this question will be very mul'h appreciated and will 
be of great value to the board of tru~tees. We are desirous of complying "ith 
the law. Xot meaning to argue the casef but :\[r. Smith has served the time 
required by law and more than the time, and was serving when the law was 
enacted, and by no fault of his the fund was not created while he was teaching." 



790 OPIXIONS 

In an opinion rendered to your bureau under date of June 28, 1915, in answer 
to a question submitted by Judge Hover, consideration was given to those statutes 
as found in the chapter relating to teachers' pensions, governing the establishment 
of the teachers' pension fund and determining in a general way the limitations placed 
on the board of trustees of that fund, chosen under provision of section 7875, G. C., 
in the administration of said fund. A copy of said opinion was sent to Judge Hover. 

I do not deem it necessary, therefore, for the purpose of answering the question 
under consideration, to again comment on said provisions of said statutes further than 
to observe that with reference to the time of the establishment of the teachers' pension 
fund said statutes are prospective in operation. In other words, no provision of said 
statutes by its terms makes it possible for a person to become a beneficiary of the 
teachers' pension fund, who prior to the time of the establishment of such fund by the 
board of education of a school district, was employed by said board of education as 
a teacher in the schools of said district, but whose employment was terminated before 
any steps were taken by said board to establish said {und. 

Section 7880, G. C., relates to the retirement of a teacher by action of the board 
of education of a school district which has established a-teachers' pension fund and 
provides: 

"Such board of education of such school district, and a union, or other 
separate board, if any, having the control and management of the high schools 
of such distiict, may each by a majority vote of all the members composing the 
board, on account of physical or mental disability, retire any teacher under 
such board who has taught for a period aggregating twenty years. One-half 
of such period of service must have been rendered by such beneficiary in 
the public schools or high schools of such district, or in the public schools or 
high schools of the county in which they are located, and the remaining one
half in the public schools of this state or elsewhere." 

Section 7882, G. C., relates to the voluntary retirement of a teacher in a school 
of such district and provides: 

"Any teacher may retire and become a beneficiary under this chapter 
who has taught for a period aggregating thirty years. But one-half of such 
term of service must have been rendered in the public schools or in the high 
schools of such school district, or in the P\lblic schools or high schools of the 
county in which the district is located, and the remaining one-half in the 
public schools of this state or elsewhere." -

The meaning of the term "teacher" as found in the chapter relating to teachers' 
pensions is defined in section 7881, G. C., as follows: 

''The term 'teacher,' in this chapter shall include all teachers regularly 
employed by either of such boards in the day schools, including the superin
tendent of schools, all superintendents of instruction, principals, and special 
teachers, but in estimating years of service, only service in public day schools 
or day high schools, supported in whole or in part by public taxation, shall be 
considered.'' 

In view of the foregoing provisions of the statutes taken in connection with the 
provisions of the statutes governing the establishment and maintenance of the teachers' 
pension fund, it seems clear to my mind that inasmuch as the employment of the appli
cant mentioned in your inquiry as a teacher in the schools of the Bellefontaine city 
school district was terminated before any steps were taken by the board of education 



ATTORXEY -GEXER\L . 791 
. 

of such district to establish a school teachers' pension fund, said applicant was not a 
"teacher" "\\ithin the meaning of the above provision of section 7881, G. C. 

I am compelled to condude, in answer to the question submitted by Judge Hover, 
that the applicant referred to in said inquiry is not entitled to a pension under any 
provision of the statutes governing the administration of the teachers' pension fund, 
and that said application must therefore be rejected. 

1548. 

Respectfully, 
EDWARD c. TlJRNER, 

Attorney General. 

FORMS OF DOCUMENTS TO BE USED IN EXTRADITION FROM OTHER 
STATES OF PERSONS CHARGED V..'1TH CRIME IN THIS STATE. 

CoLUMBUS, Omo, May 6, 1916. 

HoNORABLE FRANK B. WILLIS, Gm•crnor of Ohio, Columbus, Ohio. 

MY DEAR GovERNoR:-You have asked me to prescribe a form of application to 
be used in the extradition from other states of persons charged with crime in this 
state. 

The material provisions of the General Code relative to this matter are found 
in sections 109 to 111, both inclusive. Section 111, G. C., after specifying certain 
things which must be done, provides: 

"and such further evidence in support thereof as the governor may require." 

The following provisions and forms, therefore, embraces not only those things 
which are required by the sections above mentioned, but certain other steps which 
are believP.d to bP. propP.r requiremPntR for thP. guidance of the governor in the per
formance of the duty thus placed upon him. Analyzed and placed in logical order, 
the application and other papers presented to the governor should be as follows: 

First. An application signed by the prosecuting attorney of the county in which 
the crime was committed for which the following form is suggested: 

" ______________________ County, Ohio. 

"OFFICE OF THE PROSECUTIKG ATTORNEY 
" ________________________________ l9L _ -· 

"TO HIS EXCELLENCY, THE GOVERNOR: 
"SIR:-I have the honor to request that you issue a requisition upon 

the governor of the state oL ___________________ , for the apprehension 
and rendition of_ ___ . _____________________________________ -------------

who stands charged by*----------------------------------------------
with the crime of_ _________________________________________ -----------

committed in this County, on the ______________ day oL ________________ _ 

19L_, and who, to avoid prosecution, fled from the jurisdiction of this state, 
and, as I am informed is now within the jurisdiction of the said state of 

"I HEREBY CERTIFY, That in my opinion the ends of public justice 
require that the alleged criminal be l.irought to this state for trial; that I 
have, as I verily believe, sufficient evidence to secure h __ conviction; that 
there has not been. so far as I am aware, any former application for a requisi-



792 OPIXIOXS 

tion for the same person, for the same offense which is the basis of this appli-
cation ______________________________________________________________ _ 

"I Fl:'RTHER CERTIFY, That this application is not made for the 
purpose of enforcing the collection of a debt, or for any other private purpose 
whatever, and that if the requisition applied for be granted, the criminal 
proceedings shall not be used for any of said objects. 

"AND I FURTHER CERTIFY, That the offense with which the said 

alleged fugitive is charged is a fe~ony and is defined by section _______ _ 
miSdemeanor 

of the General Code of Ohio. 
"AND I FURTHER CERTIFY, That the reputation of the person asking 

the requisition is good. 
"The delay in presenting this application was unavoidable, for the 

reason that---------------------------·------------------------------

"I present herewith a copy of said * -----------~------------, duly 
authenticated; affidavit as to the purpose for which the extradition of the 
fugitive is desired; and affidavit__ to the facts constituting the offense, by 
--- _____________________ --.- _____ person ______ having actual knowledge 
thereof. 

"Said alleged fugitive is now, as I verily believe under either civil or 
criminal arrest in the city oL _________________________________ in said 
State of ____________________________ . 

"I designate __________________________________ as the proper person 

to be appointed agent of this state, and certify that he has no personal in
terest in the arrest and return of said fugitive other than proper compen
sation f6r his services. 

"Very respectfully, 
" 

"Prosecuting Attorney. 
"*Here insert 'indictment' or 'affidavit' as the case may be. 

'THE STATE OF OHIO, ) 
ss: 

_____________________ County, 
"I, ____________________________________ , having been duly sworn, 

depose and say that I am the prosecuting attorney of said county; that the 
person charged bY---------------------------------------------------
(a duly authenticated copy of which is attached hereto) with the crime of 
____________________________________ is a fugitive from justice; and that 
the foregoing application to the governor of Ohio for a requisition for h __ 
rendition is made in good faith, with the sole intent to prosecute h ___ for 
said offense, and not to secure h ___ return to said county to afford opportun-
ity to serve h ___ with civil process, nor for any other private purpose. 

" 
"Sworn to before me, and subscribed in my presence, the ___________ _ 

day of ________________ , 191 __ . 

"(SEAL) 

" 
"Clerk of the Court of Common Pleas 

" __________________ County, Ohio. 
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":-;Pl'ond. Al'Pomp:mying the forPgoing application there should be: 
"(a) \\l1en ba;;pd upon un indidment by a grand jury: 
"1. A copy of the indiPtmPnt duly eertificd by the clerk of the 

common pleas court of the c-ounty. 
"2. A copy of the capias issued thereon with the return of the proper 

officer PndorsPd thcrPon duly certifiPd by the clPrk of the common pleas 
court of the county. 

"3- ThPrc should he if po~sihle included with the application an affi
davit of at least one ppr;;on that the aPCUSPcl was pn•sent in the l'onnty at 
the time the crime was !'ommitted and that efforts had been made to locate 
him within the state of Ohio without avaiL • 

"4. In all casPs of forgPQ", cmhPzzlPmPnt, fraud and false pretenses 
an affidavit of the complaining witnPss should accompany the application 
which should be sworn to before the clerk of the common pleas court and 
for whieh the following form is suggPsted: 

"AFFIDAVIT BY Co:\IPLAI~I~G WIT~ESS 

(To be made in all eases of forgery, embezzlement, fraud, and false pretenses.) 

"THE STATE OF OHIO, l 
ss. 

_____________________ County, 

"------------------------------being duly sworn, deposes that he is the 
complaining witness in the case of the state of Ohio against_ ____________ ~ 

the person named in the following application; that the said _____________ _ 
____________________________________ is a fugitive from justice, and is now, 
as he believes, in the state of_ _______________________ ; that he desires h __ _ 
return for the sole purpose of punishing the accused, and that he docs not 
desire or expect to use the prosecution for the purpose of collecting a debt 
or for any other private purpose, and will not directly, or indirectly, use the 
same for any of Raid purposes. 

" 
" 

"Sworn to beforP me, and subscribed in my presence this ___________ _ 
day oL ___________________ , 19L_. 

"(SEAL.) 
" 

"Clerk of the Court of Common Pleas, 

i93 

" ______________________ County, Ohio." 

The signature of the elerk of the common pleas court to the foregoing copies 
should be authentic·ated by the certificate of a jude:e of the common pleas court of 
the county, and the ~ignature of the judge should be authenticated by the certificate 
of the clerk of the common pleas court. The following form is suggested for the cer
tificates above mentioned: 

"CERTIFICATE TO COPIES. 

lss: "THE STATE OF OHIO, 
"C0:\1:\IOX PLEAR COURT 

_____________________ County,J 
"I,___________________ _ ___________ clerk of the common pleas court, 

within and for said rounty, having the custody of the files, journal::; and 
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records of said court, do hereby certify that the foregoing is a true copy of 

as the same appear ___ upon the records of said court, and I further certify, 
that I have carefully compared the foregoing copy with the original record, 
and that the same is a full and correct transcript thereof. 

"IX WITXESS WHEREOF, I have hereunto set my hand and affixed 
the seal of said court, at_ _________________________ , Ohio. 

"This ____________ day of_ _________________ , A. D., 19L_. 

" 
"(SEAL.) Clerk of said Court. 

"THE STATE OF OHIO, l 
~ss: 

-- __ -- __ ---- ____ -- ___ County,) 
"I, ________________________________ , one of the judges of the court 

of common pleas oL _______________________ County, State of Ohio, do 
hereby certify that said __________________________________ was, at the 
date of the above certificate, and now is clerk of said court of common pleas, 
within and for said county oL __ , ____________________ and State of Ohio, 

and that said clerk is the officer in whose custody said original record ___ is 
are 

required by the laws of the State of Ohio, to be kept, and is authorized by the 
laws of said state to certify as aforesaid, and that said attestation and cer
tificate are in due form of law. 

"Signed by me and dated at_ _____________________ County, Ohio, this 
____________ day of_ _____________________ A. D., 191 __ . 

" 
"Judge as aforesaid. 

"THE STATE OF OHIO, } 
~ss: 

-- _________ - _________ County, J 
"I, ________________________________ , clerk of the court of common 

pleas, within and for the county and state aforesaid, hereby vertify that 
________________________ is one of the judges of the court of common pleas 
oL _______________________ County, State of Ohio, duly commissioned and 
qualified, and now acting as such. 

"\VITNESS my hand and the seal of said court, at_ _______________ , 
this ____________ day of_ _______________________ , A. D., 19L_. 

" 
"(SEAL.) "Clerk." 

The certificate of the clerk should be made by him per~onally and not by a deputy. 
t (b.) When based upon an affidavit or complaint filed with a magistrate: 

1. A copy of the affidavit or complaint duly certified by the magistrate. 
2. A copy of the warrant with the retum of the officer endorsed thereon duly 

certified by the magistrate. 
3. Affidavits from persons having knowledge of the facts substantiating the 

material allegations of the affidavit or complaint, which affidavits Fhould be swom 
to before the magistrate. Said affidavits should contain, if possible, allegations of 
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the presence of the accused in the county at the time the crime was committed and 
his subsequent absence from the state as su~~;gested above. 

4. In all cases of forgery, embezzlement, fraud and false pretenses, an affidavit 
of the complaining witness should accompany the application which should be sworn 
to before the clerk of the common pleas court. The form for this affidavit lms been 
hereinbefore suggested. 

The signature of the ma!!;istrate to the foregoing copies and affidavits should 
be authenticated by the certificate of the clerk of the common pleas court. The cer
tificate of the ma!cistrate to the copies and the certificate of the clerk of the common 
pleas court should be in substantially the following form: 

"THE STATE OF OHIO, I 
~ss: 

_____________________ County,) 

"IX THE COURT OF __________ , 
"JUSTICE OF THE PEACE. 

"!, ________________________________ , a justice of the peace, within 

and for said county, do hereby certify that the foregoing is a true copy of 
an affidavit filed in my office and of a warrant issued in pursuance thereof, 
·with the return of the officer thereon as the same appear on the records of 
my office, and I further certify that I have carefully compared the foregoing 
copies with the original record, and that the same are full and correct copies 
thereof. 

"IN WITNESS WHEREOF, I have hereunto set my hand at _________ _ 
__ __ __ __ __ __ __ __ __ __ ______ this ____________ day of. .... __________________ , 

A. D., 19L .. 

" 
"Justice of the Peace." 

"THE STATE OF OHIO, I 
0 rss: 

_____________________ County,J 
"!,. _______________________________ ,clerk of the court of common 

pleas, which is a court of record of said county and state aforesaid, do hereby 
certify that_ __ J------------------------• whose signature, as justice of 
the peace is attached to the within writing was, at the date thereof, a duly 
commissioned and qualified justice of the peace in and for said county; that 
I am acquainted with his handwriting, and believe that the signature to the 
within writinJ!: is genuine. 

"IN TESTI:MO~ WHEREOF, I have hereunto set my hand and 
affixed the seal of said court at ____________________ , this ____________ day 
of ________________________ , A. D., 19L_. 
''(SEAL.) ____________________________ Clerk." 

If the affidavit or complaint be filed in a municipal court which has jurisdiction, 
and having a clerk, the above mentioned copies may be certified to by such clerk, 
and in such case the signature of the clerk should be authenticated by the c·.ertificate 
of a judge of such court, and the signature of the judge should be authenticated by 
the certificate of the clerk of such court in the same manner as above outlined for 
the clerk and judge of the common pleas court, proper changes therein being made to 
conform with the facts. 

I have not attempted to prescribe herein forms for all of the writings, affidavits, 
etc., for the reason that some of them would be materially difierent in each case, and 
it is impracticable to attempt to prescribe a form, but I believe if the forms herein 
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prescribed are furnished to prosecuting attorneys with the SU!!gestions herein con
tained as to additional papers which must be filed there"ith, that substantial uni
formity can be secured. 

1549. 

Respectfully, 
EDwARD C. TuRNER, 

Attorney-General. 

BOARD OF ED""CCATIOX-ADOPTIOX OF TEXT BOOKS-XOT ::\IASDA.
TORY TO READOPT AFTER FIVE YEARS HAVE ELAPSED SINCE 
BOOKS FIRST ADOPTED. 

It does not become the mandatory duty of a board of education under the provi.<nons 
of section 7713, G. C., to determine or redetermine what text books shall be used in the schools 
under its control, solely by reason of the fact that five years have elapsed since such book or 
books were first adopted. 

No other officer or authority may determine what text bo;;ks shall be used in the schools 
of any district except in case of failure of the board of education to make available to all 
the youth of school age of the district lauful text books as required by sections 7714 and 
7715, G. C. 

After a text book or text books are laufully adopted, so long as the same are made 
available to all the youth of school age of the district according to the provisions of sections 
7714 and 7715, G. C., they continue to be the lauful text books to be used in the schools of 
such district. 

When five years or mure have elapsed since the last preceding adoption of a text book, 
the board of education of the district may, at a regular meeting held between the first JJonday 
of February and the first Monday of August of any year, by a majority vote of the members 
elected thereto, adopt another text book on the same subject to be used in the schools of the 
district. 

CoLl::lmus, Omo, May 8, 1916. 

HoN. FlUNK B. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 

DEAR Sm:-Yours under date of May I, 1916, requesting my opinion, is as follows: 

"The department of public instruction respectfully requeRts your answer 
to the following questions in regard to the adoption of text books. 

"I. ·when five years have elapsed since the adoption of text books, 
is the immediate adoption of a text in each branch of study a mandatory 
duty of the board of education? 

"2. If the first question is answered in the affirmative, then an answer 
to the following is requested: 

":May any other authority make an adoption of texts in ease of the failure 
of the board of education to act? Is there no penalty prescribed for neglecting 
this duty? 

"3. If for any reason the board of education should fail to adopt texts 
in certain subjects, would the present texts be the legally adopted texts in 
such subjects until a new adoption or readoption was made? 

"4. 'Yhen a text has been in use for more than five years since its last 
adoption, may the board of education adopt another text any year for a 
term of five years by a majority vote of the elected membership of the board of 
education?" 
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Your inquiry involves first a consideration of section 7713, G. C., which 
provides as follows: 

"At a regular meeting held between the first ~Ionday in February and 
the first :Monday in August each board of education shall detcm1ine by a 
majority vote of all the members elected the studies to be pursued and which 
of such text books so filed shall be used in the sPhools under its control. But 
no text books now in use or hereafter adopted shall be chanj!;ed, nor any part 
thereof altered or revised, nor any other text book be substituted therefor 
for five years after the date of the selection and adoption thereof, as shown by 
the official records of such boards, except by the consent at a regular meeting 
of five-sixths of all members elected thereto. Books so substituted shall 
be adopted for the full term of five years." 

Sections 7709, 7710 and 7711, G. C., provides for the filing with the superintendent 
of public instruction of all school books proposed to be sold for use in the public schools 
of the state by the publisher or publishers thereof, and that no such book not so filed 
may be legally adopted and purchased by any school board, and it is to the books 
so filed, pursuant to the provisions of said sections, that the phrase "such text books" 
as found in section 7713, G. C., supra, has reference. 

It will be observed that it is by the first sentence of said section 7713, G. C., supra, 
that the general power is conferred or duties imposed, as the case may be, upon each 
board of education of determining which of the text books filed with the superintendent 
of public instruction, as theretofore provided, shall be used in the schools under its 
control. While this general grant of authority, or imposition of duty, is subject to 
certain limitations hereinafter to be noted, it will not be overlooked that this general 
provision is not limited or restricted in its operative force to any ·prescribed period 
of time, that is to say, there is found no limitation upon the continuation of the use 
of a text book once adopted in accordance with this general provision, and it is only 
by reason of the limitation thereafter placed upon the powPr of the boards to change 
from a text book once adopted that confusion arises. If, therefore, it is borne in 
rninrl thnt. the subsequent provisions of said section 7713, G. C., arc solely m;trictive 
of the power to change or modify actions taken pursuant to the general provisions 
of the first sentence thereof, and in no sense enabling or impose any positive duty, 
it would at least tend to obviate the difficulty of determining the legislative intent. 
No provision with rcferen<'e to the five year period has any direct application to the 
performance of the duty imposed by the first sentPnee of the sPction in question in 
the first instance, or, stated in another way, it is only after the duty imposed by the 
first sentence has been performed that any provision as to the five year period bc
comPs operativP. After the board bas made an orig;inal determination of the text 
books to be used, as required by the first sentence, the subsequent provisions of this 
section operate to restrain thP board from making any <'hang<; therein within the period 
of five years, except upon the vote of five-sixths of the memben; electd thereto at a 
regular meeting. 

Since, therefore, there is in the provision requiring the original adoption of text 
books no reference to the five year period, and the subsequent provisions nrc purely 
negative in character, imposing no positive duty, I am elearly of thP opinion that 
under the statutes it tloes not bPcome the mandatory duty of the hoarcl of etlucation 
to determine or re-dctrrrnine what tPxt books shall he usPd in sPbools under their 
control, solely by reason of the faet that five years have Plapsed sinrP such hook or 
books WPre first adopt Pd. That is to say, so far as the provisions of said section with 
reference to the five yPar period have any operative force the ac·tion of the board 
pursuant to the provisions of the first spntencc will continue in operation. 

An examination of the history of section 771:i, G. C., will disclose that it was 
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originally enacted as a part of section 5 of an act in 92 0. L., 282, which began as follows: 

"Each board of education on receiving the statements above mentioned 
from said commissioner, shall, on the third ~Ionday of August thereafter 
meet, etc." 

From the provisions of section 3 of that act, it appears that the commissioner 
was required to furnish to each board of education the "statements" so referred to in 
section 5 thereof, within the first half of June each year. 

Reading the above provision of section 5 of the act in the light of these provisions, 
it may be asserted that in the original enactment of section 7713, G. C., each board 
of education was, by clear implication at least, required to determine by a majority 
vote, at the time prescribed, the te:-..'t books to be used each year. This, of course, 
was subject to the specific limitation of the power to change an original adoption 
within a five-year period, except by a three-fourths (now five-sixths) vote of the mem
bers elected. 

Section 5 of said act in 92 0. L., 282, was amended in 99 0. L., 460, and there 
given substantially the form in which a part thereof was carried into the General Code 
as section 7713. It will be noted that it was provided by section 7713, G. C., supra, 
that: 

"At a regular meeting, held between the first ~Ionday in Februn.ry and 
the first Monday in August, each board of education shall determine, by a 
majority vote, etc." 

In the absence of other provisions as to the frequency with which this action is 
required to be taken, the above language is susceptible of an interpretation which, in 
effect, would constitute a direction, at least, that such action be taken each year. If 
such interpretation be adopted, it would, of course, be subject, as above pointed out, 
to the provision that no change of an adopted text book may be made within five 
years of its adoption, except by a five-:>ixths vote of the elected members, so that . 
after the adoption of a text book by a majority vote the power of the board to change 
the same between the fir:.,i ~Ionday in February and the first ~Ionday in August, 
though action be required to be taken thereon each year, within five years, would 
not be different from the authority of the board in this respect at any regular meeting 
thereof. That is to say, would require a five-sixth vote. 

In reference to your second inquiry, attention is called to the provision of section 
7610, G. C., as follows: 

"If the board of education in a district fails in any year to estimate and 
certify the levy for a.contingent fund as required by this chapter, or if the 
amount so certified is deemed insufficient for school purposes, or if it fails to 
provide sufficient school privileges for all the youth of school age in the district 
or to provide for the continuance of any school in the district for at least 
thirty-two weeks in the year, or to provide for each school an equitable share 
of school advantages as required by this titie, * * * the commiRsioners 
of the county to which such district belongs, upon being advised and satis
fied thereof, shall perform any or all of such duties and acts, in the same 
manner as the board of education by this title is authorized to perform 
them. * * *" 

If, then, there has been no adoption of text-books whatever, so that as a result 
there is no provision made for supplying lawful books for the schools under the control 
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of the board, that would, in my opinion, constitute a failure to prmide sufficient schoo 
privileges for all the youth of school age in the district and hence confer upon the 
county commiRRioners power to pro,ide a proper supply of text books, pursuant to the 
prmisions of sections 7713 and 7714, G. C. The provisions of said section 7714, G. C. 
to which reference is here made, are in part as followe: 

"Each board of education shall cause it to be ascertained, and at a regular 
meeting determine which, and the number of each of such books the schools 
under its charge require, and cause an order to be drawn for the amount in 
favor of the clerk of the board of education, payable out of the contingent 
fund." 

Tn ,iew of the purpose, importance and necessity of this provision, I am inclined 
to the \iew that it imposes upon the board a mandatory duty to be performed each 
year, that there may be available at all times to the youth of school age a proper supply 
of text books to be used in the school. If no further action were to be taken by the 
board than that required by the above provision, it seems that in itself would consti
tute a substantial determination of the text books to be used, as required by the pro
visions of section 7713, G. C., supra, and that therefore the books determined, pur
suant to section 7714, to be required for the schools by the board, would constitute 
the lawful text books of the school under the control of the board of education until 
some change or substitution therefor is effected, pursuant to the provision of section 
7713, G. C., and that if a supply of such books is made available, as is required by 
section 7714, G. C., there is then no authority in any other officer to take action in 
respect thereto. 

If a board of education wholly fails to make available proper text books, as re
quired by the provisions of section 7714, thus failing to provide sufficient school privi
leges for all the youth of school age in the school district, under the provisions of sec
tion 7610, G. C., I am of the opinion that the members of such board responsible for 
such failure would be subject to the provisions of section 7611, G. C., as follows: 

"The members of a board who cause such failure shall be each severally 
liable, in a penalty not to exceed fifty dollars nor less than twenty-five dollars, 
to be rerovered in a civil action in the name of the state upon complaint of 
::my elector of the district, which sum must be collected by the prosecuting 
attorney of the county and when collected, be paid into the treasury of the 
county, for the benefit of the school or schools of the district." 

In view of the foregoing, it is only necessary to say, in reference to your third 
inquiry, that in my opinion, after text books are once lawfully adopted and a proper 
supply thereof made available at all times, in accordance with the requirements of 
sections 7714 and 7715, G. C., to all the youth of school age in the district, such text 
books will continue to be the lawful text books of the schools of such district until 
changed pursuant to the provision of section 7713, G. C., by a five-sixth vote, if within 
five years of the last preceding adoption thereof, or by a majority vote of the members 
elected if subsequent to five years from the last preceding adoption of such text books. 

I am further of opinion, in answer to your fourth question, that, after the expira
tion of a period of five years from the adoption of a text book, a board of education 
may then, by u. majority vote of the members elected thereto, at a regulu.r meeting 
held between the fir~t :Monday of February and the first :\Ionday of August, of any 
year, adopt another text book on that subject, to be used in the schools of the district. 

Respectfully, 
EDWARD c. Tl:"RXER, 

Attorney-General. 
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1550. 

APPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOXD ISS"CE, SPEXCER 
TOWXSHIP, HTRAL SCHOOL DISTRICT, :\IEDIXA COr~"TY, OHIO. 

CoLU:\IB"C'S, Omo, :\lay 8, 1916. 

Industrial Commission uf Ohio, Columbus, Ohio. 
G~~NTLE.IEX:-

"RE :-Bonds of Spencer township rural school district of :\I edina 
county, Ohio, in the sum of S16,000.00 i~sued to secure funds for the purpose of 
erecting, equipping and furnishing a school building, being 32 bonds, S500 each." 

I have examined the transcript of the proceedings of the board of education and 
other officers of Spencer township Jural school district relative to the above bond 
issue, also the bond and coupon form attached, and I find the same regular and in con
formity with the requirements of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form sub
Initted and executed by the proper officers will, upon delivery, constitute valid and 
binding obligations of Spencer township rural school district. 

1551. 

Respectfully, 
EnwARD C. TURNER, 

Attorney-General. 

APPROVAL, TRAN"SCRIPT OF PROCEEDIXGS FOR BOXD ISSUE, LEES
BURG VILLAGE SCHOOL DISTRICT. 

CoLUMBus, Omo, May 8, 1916. 
Industrial Commission of Ohio, Columbus, Ohio. 

G E1o."TLE.IEX :-

"RE:-Bonds of Leesburg village school district, in the sum of 845,-
000.00 for the erection and equipment of a new grade and high school build
ing, being ninety bonds of five hundred dollars each." 

I have examined the transcript of the proceedings of the board of education of 
Leesburg village school district in connection with the issuance of the above bonds, 
also the bond and coupon form attached, and I find the same regular and in confor
mity with the requirements of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted, 
signed by the proper officers, will, upon delivery, constitute valid and binding obli
gations of Leesburg village school district. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1552. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR Bmm ISSt'E, VIL
LAGE OF MARBLE CLIFF, OHIO. 

CoLmmus, Omo, May 8, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GE!'.'TLEMEN:-

"RE:-Bonds of the village of Marble Cliff, Ohio, in the sum of 
$1,600.00 in anticipation of the collection of special assessments for the im
provement of Cambridge Place, being eight bonds of two hundred dollars 
each." 

I have examined the transcript of the proceedings of the council and other officers 
of Marble Cliff, relative to the above bond issue; also the bond and coupon form at
tached, and I find the same regular and in conformity with the requirements of the 
General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted 
and executed by the proper officers will, upon delivery, constitute valid and binding 
obligations of the village of Marble Cliff, Ohio. 

1553. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

"RESTAURANT" INCLUDES DINING ROOM OF HOTEL CONDUCTED 
ON EUROPEAN PLAN-8ECTION 1008, G. C., LIMITS EMPLOYMENT 
OF FEMALES FOR SUCH WORK TO TEN HOURS IN ANY ONE DAY 
AND FIFTY-FOUR HOURS IN AJ.~Y ONE WEEK. 

The dining room of a hotel, conducted on the European plan is a restaurant within 
the meaning of section 1008, G. C., 103 0. L., 555, and it is unlawful for females to be 
employed therein more than ten hours in any one day or more than fifty-four hours in 
any one week. 

COLUMBUS, OHio, ~fay 9, 1916. 

Industrial Commission of Ohio, Columbus, Ohio .. 

GENTLEMEN:-Your letter of March 1, 1916, requesting my opinion, received. 
Your question is as follows: 

"Section 1008 of the General Code reads in part as follows: 
" 'Females over 18 years of age shall not be employed, permitted or 

suffered to work in or in connection with any factory, workshop, telephone 
or telegraph office, millinery, or dress-making establishment, restaurant or 
in the distribution or transmission of messages, or in any mercantile estab
lishment located in any city, more than ten hours in any one day, or more 
than fifty-four hours in any one week, but meal times shall not be included 
as a part of the work hours of the week or <lay, provided, however, that no 
restrictions as to the hours of labor shall apply to canneries or establishments 
engaged in preparing for w;e, perishable goods.' 

"The question arise11: Are the female employes working in the dining 

26-Vol. I-A. G. 
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room and kitchen of a hotel operating under the European plan, where meals 
are served a Ia carte, subject to the provisions of this law? 

"In other words, can we legally order the management of such hotels 
to provide a working schedule for such female employes of not more than 
ten hours in any one day or fifty-four hours in any one week?" 

Section 1008, G. C. (103 0. L., 555), quoted in your letter, specifies the establish
ments which are subject to its provisions and includes restaurants, but does not in
clude hotels. As was said by the court in the case of Lewis v. Hitchcock, et al., 10 
Fed., 6.: 

"The word 'restaurant' has no fixed and certain legal meaning, dnd a place 
known by that name may or may not be an inn, i. e., to provide lodgings as 
well as food for guests." 

Webster defines a restaurant as: 

"An eating house." 

and a hotel as: 

"A house for the entertainment of strangers or travelers, an inn or pub
lic house." 

One of the definitions of "restaurant" given in the Standard Dictionary is: 

"The dining room of a hotel conducted on the European plan." 

"But the keeper of a mere restaurant is not an innkeeper if he only fur
nishes meals to his guests." 

Carpenter v. Taylor, 1 Hilt (N. Y. 193). 

In Schouler's Bailments & Carriers, 3d Ed., section 280, it is said: 

"One who keeps a public house may not inconsistently carry on a res
taurant * * * and as to strangers who avail themselves of such ex
traneous service, he is no innkeeper at all." 

As a matter of fact, a restaurant is an eating place, and it can make no difference 
whether the eating place is conducted under the auspices of a hotel or otherwise. The 
statute makes no reference in distinct terms to a hotel except in so far as it may be 
applied to such hotels as conduct eating places for their patrons. Your question 
is limited to female employes working in the dining room and kitchen of a hotel oper
ating under the European plan, which, for the purpose of this discussion, would differ 
from a hotel conducted on the American plan, principally in that the latter, as a general 
rule, has fixed and stated hours for the serving of meals, whereas the former, in most 
cases, affords continuous service. The purpose of the law is to prevent the working 
of females over ten hours in any one day in the lines of work enumerated, regardless 
of the place or by whom conducted. 

It is my opinion therefore, that the term "restaurant," being used in a broad and 
general sense, is intended to include any eating place where females are employed, 
and that section 1008, G. C., as amended 103 0. L. 555, applies and controls in the 
employment of females in the dining room and kitchen of a hotel operating under 
the European plan. Respectfully, 

EDWARD C. TuRNER, 
Attorney-General. 
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1554. 

CIVIL SERVICE-,'3ECTION 486-31 G. C., 106 0. L., 418, WHEREBY CERTAIN 
PERSONS ARE RETAINED IN THE PUBLIC SERVICE BY REASON OF 
CONTINUOUS SERVICE FOR SEVEN YEARS IS CONSTITUTIONAL. 

The provisions of section 486-31 G. C., as amended, 106 0. L., 418, whereby certain 
persons are retained as appointees under the civil service law by reason of continuous 
service for seven or more years, and the provisions of said section authori:ing, without 
examination, the certification as eligible of certain persons holding public positions or 
employments, do not contravene the constitutional requirements of section 10 of article XV 
of the constitution. 

CoLUMBUs, Omo, May 9, 1916. 

The State Civil Service Commission, Columbus, Ohio. 
GENTLEMEN:-! have your letter of March 29, 1916, to which you attach certain 

correspondence addressed to you which attacks the constitutionality of section 486-31 
G. C., as amended 106 0. L., 418. This correspondence suggests to your commission 
the advisability of ignoring the provisions of said section and of requiring competitive 
examinations in every case as a requisite for holding any position in the classified 
service or of receiving any appointment thereto. You also state in your letter that 
in certain cities of the state the provisions of said section are not being recognized, 
and you request my opinion upon the constitutional question involved and also as to 
the proper procedure to be taken by you to bring about a uniform enforcement of the 
law. The correspondence submitted seems to be inspired by a recent decision of the 
common pleas court of Ross county, Ohio, in which it was determined that the pro
visions of said section were unconstitutional whereby persons who had served the 
state or some political subdivision thereof continuously and satisfactorily for seven 
years prior to January 1, 1915, should be deemed appointees within the meaning of 
the civil service law: It may also be said in this connection that there seems to be a 
popular idea that civil service and competitive examinations are synonymous terms 
and mean one and the ~:Same thing, and that there may be no civil service without 
competitive examinations. While entertaining the greatest respect for the ability 
and learning of the court aforesaid, I am unable to concur in said decision, which I 
am compelled to conclude was reached without a full opportunity to examine the 
authorities of other states and particularly those of the state of New York from whose 
constitutional and statutory law our constitutional and statutory provisions with 
reference to civil service have been largely drawn. 

The provisions of said section 486-31, supra, attacked in this correspondence are 
commonly known as the "experience and non-competitive exemptions," and provide 
a9 follows: 

"All officers, employes and subordinates in the classified service of the 
state, the several counties, cities and city school districts thereof, holding 
their positions under existing civil service laws, and who are holding such posi
tions by virtue of having taken a regular competitive examination as provided 
by law, shall, when this act takes effect, be deemed appointees within the 
pl'ovisions of this act; but no person holding a position in the classified service 
by virtue of having taken a non-competitive examination shall be deemed to 
have been appointed or to be an appointee in conformity with the provisions 
of this act; provided, however, that all persons who have served the state or 
any political subdivision thereof continuously and satisfactorily for a period 
of not less than seven years next preceding January 1, 1!115, shall be deemed 
appointees within the provisions of this act." 
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It is further provided in said section that all persons holding positions in the 
classified service at the time said law takes effect, who have not passed a regular com
petitive examination and who have not been in the service seven years, shall be re- . 
ported by the appointing authority to the civil service commission within ten days 
after said act takes effect. Any person so reported to the commission shall be cer
tified back to the appointing authority in addition to three candidates who have passed 
a competitive exarrl.ination for permanent appointment to the position he holds. If 
such person is thereupon reappointed he shall be deemed to have been appointed 
under the provisions of said act. If no eligible list exists for the position at the time 
he is reported to the commission he may be retained as a provisional employee until 
an eligible list may be procured. 

The contention now made to your commission is that the provisions aforesaid 
violate the requirements of section 10 of article XV of the constitution. This section 
provides as follows: 

"Appointments and promotions in the civil service of the state, the 
several counties and cities, shall be made according to merit and fitness; to 
be ascertained, as far as practicable, by competitive examinp.tions. · Laws shall 
be passed providing for the enforcement of this provision." 

It seems to be the conclusion of those attacking the constitutionality of the statute 
aforesaid, that the provisions of said section of the constitution permit of only one 
method and manner of ascertaining the merit and fitness of candidates under any 
civil service law, and that one method must be by competitive examination. In other 
words, if any test is to be made it must be by competitive examination. If a com
petitive examination is not found to be practicable, no test may be required at all. 
Such interpretation of said constitutional provisions aforesaid is wholly foreign to 
their real intent and purpose, and is as repugnant to said provisions as the making of 
an appointment in the classified service without any test whatever. The fundamental 
purpose or object of all civil service laws is the procurement of competent, trustworthy 
and efficient public servants, who may serve the public free from any and all influences 
that might affect either their efficiency or the good of the public service. To accom
plish this purpose the people of this state have ordained, through the constitutional 
provisions aforesaid, that merit and fitness shall constitute the basis of appointments 
in their service. So far as the provisions of said constitutional section may be said 
to be mandatory, they apply only to this one single requirement that all appointments 
and promotions shall be based upon merit and fitness. 

It is material to determine in the outset of this discussion what is meant by the 
terms merit and fitness as employed in the constitutional provision aforesaid. The 
courts of New York recognized under similar constitutional provisions long prior 
to its adoption here that these terms are not synonymous. This conclusion may be 
due to some extent to a statutory law which at one time required a dual competitive 
examination in that state, one for merit and one for fitness. But regardless of the 
causes which impelled this conclusion, these terms may be said to have an adjudicated 
meaning in that state, which, under well settled rules of construction, may not be 
ignored, in interpreting the later and similar constitutional provisions in this state. 

In the case of Tobin v. Knauber, 27 N. Y. Misc. Reports, 253, judge Wright, 
in referring to the terms merit and fitness, as used in the constitution and civil service 
laws of the state of New York, says: 

''Merit means the quality of deserving the office because of excellence 
and worth. This obviously comprises competency, intelligence and edu
cation with special reference to an understanding and knowledge of the duties 
of the office. 



ATTORNEY -GENERAL. 

"Fitness means the quality of being suitable and adapted to the per
formance of those duties. This, in some cases, obviously includes habits, 
industry, energy, ambition, tact, disposition, knowledge of human nature, 
discretion, shrewdness, suitable physical presence, etc., matters which re
quire an examination of a very different character from that which may test 
the competency, excellence and worth of a candidate." 
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While the conclusion reached by the court in the foregoing case as to some points 
was overruled in the case of Drake v. Knauber, 43 N. Y. App. Div. 342-346, yet th!J 
distinction between merit and fitness was clearly recognized by the court in the later 
opinion in the following language: 

"In saying this, it is not necessary to assert that the terms merit and 
fitness are synonymous. Indeed, it is by no means impossible to conceive 
of cases where they would not, and could not be so considered. For instance, 
the relator, by reason of his faithful service in the army, and his good cit
izenship since his discharge therefrom, can very properly be said to merit 
any appointment in the civil service for which he is fitted, but if he were 
blind or deaf or dumb, he doubtless would in a certain sense be unfit for the 
particular position he seeks." 

It is manifest that an examination which seeks to test the merit of an applicant 
must of necessity be very different from an examination which tests his fitness. It 
is equally apparent that the ordinary competitive examination, in so far as it at
tempts to test the "fitness" of a candidate, is of necessity greatly limited in results. 
This has been the common experience of all jurisdictions in the administration of 
civil service laws long prior to the adoption of the constitutional provisions here con
sidered. These facts, doubtless, were well known to the framers of said section and 
unquestionably furnish the only reason for the qualification written into said con
stitutional provision that said qualities are "to be ascertained as far as practicable 
by competitive examination." It follows, therefore, that instead of the provision 
"to be ascertained as iar as practicable by competitive examination" being man
datory and wholly controlling, it is a qualification only, whose purpose is to provide 
a method not to be exclusive in any case, but to be applied whenever it may be con
sidered practicable. It is a matter of common knowledge that a person may possess 
the requisite educational qualifications and intellectual ability to pass the most rigid 
competitive examination as to merit with the highest honors, and yet by reason 
of some infirmity of disposition from a lack of some other quality which enters 
into the element of fitness he is wholly unfit to hold a public position. 
These facts were recognized so early in the administration of civil service 
laws that long prior to the adoption of the present civil service provisions in 
the constitution of New York, which provisions will be hereinafter noted, it was found 
necessary in that state to adopt a rule whereby no permanent appointment could 
be made in the classified service until the appointee should serve a probationary term 
and subject himself to the test of conduct, capacity and fitness for the position before 
his appointment was made permanent. Similar provisions have been written into 
section 486-13, G. C., 106 0. L., 409, in which it is provided: 

"All original and promotional appointments shall be for a probation
ary period of not to exceed three months, to be fixed by the rules of the com
mission, and no appointment or promotion shall be deemed finally made 
until the appointee has satisfactorily served his probationary period. At 
the end of the probationary period the appointing officer shall transmit to the 
commission a record of the employe's service, and if such service is unsatisfac~ 
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tory, the employe may, with the approval of the commission, be removed 
or reduced without restriction." 

Doubtless, those who are contending that the competitive examination pro
vision of the constitution is exclusive, and that when it applies it is mandatory and 
must be followed, would also contend that the additional test provided by the section 
just quoted is also in contravention of said constitutional provision. The consti
tutionality, however, of such requirement had been fully sustained by the courts of 
New York under their constitution, which provides: 

"Article V, section 9. Appointments and promotions in the civil serv
ice of tha state and of all the civil divisions thereof,· including cities and vil
lages, shall be made according to merit and fitness, to be ascertained as far 
as practicable by examination, which so far as practicable shall be compet
itive. * * *" 

As before observed, the probationary term provided by the laws of said state 
was in force prior to the adoption of the aforesaid constitutional provisions, and after 
the adoption of said constitutional provisions it was claimed that the probationary 
requirement was repealed because inconsistent with that provision of said constitu
tion, which requires that merit and fitness shall be ascertained so far as practicable 
by examination. 

In the case of Sweet v. Lyman, 157 N. Y., 368, this proposition was before the 
court and commented upon as follows: 

"The declaration of the constitution is that appointments and promo
tions shall be made according to merit and fitness. The obvious purpose of 
this provision was to declare the principle upon which promotions and ap
pointments in the public service should be made, to recognize in that instru
ment the principle of the existing statutes upon the subject and to establish 
merit and fitness as the basis of such appointments and promotions in place 
of their being made upon partisan or political grounds." * * * It then 
declares that merit and fitness shall be ascertained by examinations, and also 
the extent to which they shall be thus determined. The extent to which 
examinations are to control is declared to be only so far as practicable. This 
language clearly implies that it is not entirely practicable to fully determine 
them in that way. It was the purpose of its framers to declare those two 
principles and leave their application to the direction of the legislature. As 
was said by the chairman of the committee to which this amendment was 
referred, 'it seemed best to the committee, after very careful and repeated 
consideration, to leave the application of the principle of merit and fitness to 
the good sense of the legislature.' Thus it is apparent, not only upon the 
face of the provision itself, but from the debates in the constitutional con
vention, that the framers of this amendment did not intend to absolutely de
termine how the merit and fitness of appointees were to be ascertained and 
determined. * * * 

"Assuming then, that the framers of the constitution contemplated that 
other methods might also be employed, surely it cannot be properly said that 

. the trial of an applicant for a probationary period is not an appropriate 
method of testing, and thus correctly ascertaining, his merit and fitness; 
besides, it is a reasonable method. Indeed, it is the usual one. What good 
business man would employ an assistant, a clerk or even a laborer, for a 
period which he could not limit or control, without adopting that method of 
ascertaining his qualifications for the place? There can be but one answer 
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therefore, that the method provided by the statute and the rules of the civil 
service commission is appropriate and well calculated to materially aid an 
officer or department in determining the merit and fitness of an employe, 
cannot be successfully denied." 
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It must be understood that it is not contended here that appointments may be 
made in the classified service and comply with the constitutional provisions under 
consideration without being made after some test of the applicant that may be said 
to fairly determine his merit and fitness. As ·before observed these qualities have 
been established as the basis of all appointments, but when we undertake to say that 
in any case in which they are required to be established we have but one method of 
determining them and that is by competitive examination, we are ignoring not only 
the controlling principles of civil service, but the construction by the courts of similar 
constitutional provisions in other states. 

Coming now to consider the statutory provisions in question, it would seem apparent 
without argument that seven or more years of acceptable and satisfactory service 
to the state, county, city or city school district, furnishes the best and most conclusive 
evidence of the merit and fitness of any person holding a public position or employment 
in any of said subdivisions. By no other means or method can the qualities of merit 
and fitness be more accurately determined than by actual service for that length of 
time. What purpose, therefore, would a competitive examination serve in such cases, 
either as a means of determining the merit and fitness of the candidate or of improving 
the public service? The legislature in the enactment of this section has said in effect 
that it is not practicable by competitive examination to determine the merit and fitness 
of one who has served the public efficiently and successfully for seven years. The 
question of the practicability of a competitive examination where the facts are admitted 
is a question of law (Chamberlain v. Knox, 45 App. Div., N. Y., 518), which must 
be determined largely with regard to the question as to whether it would prove an 
advantage or disadvantage to the service. (Chittenden v. Wurster, 14 App. Div., 
N. Y., 483). (Reversed on another point.) 

In view of the foregoing considerations I am of the opinion that the legislature 
in the enactment of the. experience clause aforesaid transcended no constitutional 
limitation on its power, and what is said of said provision applies with equal force 
to the noncompetitive clause of said section. By the latter clause the incumbent 
receives only the benefit of a certification for appointment with three other persons. 
He is thus subjected to the test of competition. It is not to be presumed that his 
appointment in the first instance was made without full inquiry, and in most instances 
at least he has been subjected to the test of a noncompetitive examination, which by 
law was required to conform to the character of a competitive examination. His 
conduct, habits, industry and capacity have been under the observation of his superiors 
during his occupancy of the position or employment involved, which, as before ob
served, furnishes the most dependable method of ascertaining his merit and fitness. 
Under this test his name is presented for appointment, and his availability, therefore 
is not a matter either of conjecture or experiment. If he has proven his worth he 
may be permanently appointed. If he has been found wanting another may be selected 
in his stead. 

I am, therefore, of the opinion that in both provisions of said section there has 
been a test fully and fairly meeting the requirements of the constitution, and that said 
section 486-31, G. C., does not violate any constitutional requirement and should be 
enforced by your commission in accordance with its terms and provisions. 

You state that in certain cities its provisions are being ignored. It may be that 
the cities to which you refer are operating under home rule charters which provide 
for a system of civil service, in which event, as has been stated to you in a former opinion, 
the state civil service law is discontinued. As to other municipalities without a state-
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ment of the specific facts in each case it would be impossible to advise you under what 
particular provisions of the civil service law you should proceed. However, it may 
be stated in a general way that in all municipalities the municipal civil service com
mission is primarily responsible for the enforcement in its municipality of the civil 
service law. In the event of a wilful failure upon the part of such mu,nicipal civil 
'service commissions to enforce the law, you have authority under the provisions of 
said section 486-19, G. C., 106 0. L., 414, upon proof to make a report thereof in writ
ing to the chief executive authority of said city, who is empowered to remove any 
municipal civil service commissioner for inefficiency, neglect of duty, or malfeasance 
in office. Respectfully, 

1555. 

EDWARD C. TURNER, 
Attorney-General. 

ROADS AND HIGHWAYS-BIDS RECEIVED BY STATE HIGHWAY COM
MISSIONER FOR ROAD IMPROVEMENT-NO CONTRACT AWARDED
WHERE DESIRED TO IMPROVE SHORTER SECTION OF HIGHWAY 
THAN THAT COVERED BY BIDS-11 REJECT ALL BIDS-MAKE 
NEW ESTIMATE AND READVERTISE ELECTRIC RAILWAY COM
PANY MAY BE COMPELLED TO MO TRACKS FROM CENTER TO 
SIDE OF ROADI-HOW INTERURBAN COMPANY CAN BE COMPELLED 
TO PAY FOR PAVING BETWEEN RAILS-OHIO ELECTRIC RAILWAY 
COMPANY. 

Where !nds have been received by the state highway commissioner for a road improve
ment, but no contract has as yet been awarded, and it is desired to omit a part of the work 
and improve a shorter section of highway than that covered by the bids, the state highway 
commissioner should reject all !nds, make a new estimate covering that part of the highway 
which it is desired to improve, and readvertise the 8ame. 

Where the conditions prescribed in section 7204 G. C., obtain, an electric railway 
-company may be compelled to move its tracks from the center to the side of the road. 

Where the track of an electric railway company is located within the roadbed of an 
inter-county highway or main market road, the state highway commissioner, in co-opera
'tion with the county commissioners of the ty, may, after giving to the electric railway 
company notice, and a reasonable portunity to improve that portion of the highway 
lying between the ends of its ties, nd upon a failure of such company to make such improve
ment in accordance With the plans and specifications of the state highway commissioner, 
proceed to improve the same in accordance with such plans and speciftcations, and the cost 
of such improvement may be assessed against the property of the company and collected 
in the manner provided in section 1231-4 G. C. 

CoLUMBus, Omo, May 10, 1916. 

RoN. C. C. CRABBE, Prosecuting Attorney, London, Ohio. 

DEAR Srn:-1 acknowledge the receipt of your request for an opinion under date 
?f April 22, 1916, which request reads as follows: 

"I desire your opinion concerning a condition that has arisen in the 
Urbana-London roa.d improvement, being inter-county highway No. 194, 
in Madison County. 

"In December the county commissioners made application to the state 
highway department for state aid in said improvement, and the applica-
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t1on was granted, surveys, profiles, etc., were made by the state highway 
commissioner and approved by the county commissioners. 

"The proposed improvement is 3.20 miles in length, extending from 
London to Somerford, and passing the farm recently purchased ,for the new 
state prison. 

"The tracks of the Ohio Electric Railway Company extend down the. 
center of this road for a distance of 1135 feet, commencing at the corpora
tion line of the village of London, and at this point the property owners 
petitioned the county commissioners to widen this portion of the road to a 
width of 36 feet, which has been granted, and approved by the state highway 
department. 

"During the progress of the proceedings, the engineer of the Ohio Electric 
Railway Company appeared before the county commissioners and expressed 
a willingness for the county and state to pave that portion of the road between 
the rails and ends of the ties, issue bonds for the same and assess the cost 
against the company. Working under this theory, a resolution was passed 
to issue bonds to cover the county, township, abutting property owners 
and Ohio Electric Railroad's share of the improvement. The highway 
commissioner advertised for bids, the same have been opened and the lowest 
responsible bidder has been determined, although the contract has not yet 
been awarded for the reason that the 0. E. Company now refuses to pay its 
share of the improvement. 

"Under the plans and specifications the 1135 feet was to be paved with 
brick the full width of 36 feet, and the remainder of the road which would be a 
little over three miles is to be of concrete construction. The franchise of 
the 0. E. Company granted in 1901 for 25 years does not provide that the 
company shall pave. 

"Rather than to delay the entire improvement while we are working 
the matter out with the railroad company, we are very anxious to let the 
contract under the bid already received, and therefore desire to know: 

"First. Can the highway department let the contract for the entire 
improvement, and then by a supplemental agreement withhold the 1135 
feet to be paved with brick until the matter can be adjusted with the 0. E. 
Company? 

"Second. Can the highway department let the contract for the entire 
improvement exclusive of that portion between the rails and ends of the 
ties, the contractor to make a proper allowance for the work omitted? 

"Third. Can we compel tllls company to move its tracks to the side of 
the road? 

"Fourth. Can an Interurban Railroad Company under above condi
tions be compelled to pay for paving between the rails and ends of the ties? 

"I have gone over this matter carefully with Mr. Cowen, the highway 
commissioner, and if either the first or second inquiry is in the affirmative, 
we can proceed without re-advertising." 
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Your first and second questions may be considered together. It should first be 
observed that the bids for this work are in such form that it is impossible to tell what 
portion of the amount bid by each contractor represents the work to be done on the 
1135 feet of highway occupied by the tracks of the Ohio Electric Railway Company 1 

and what portion of the amount bid represents the work on the remaining portion of 
the road proposed to be improved. The legislature has made adequate provision 
for the letting of a contract for extra work resulting from unforeseen contingencies 
not included in the original contract. This matter is covered by section 1210, G. C., 
106 0. L., 635, which section reads as follows: 
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"The foregoing provision relating to advertising for bids shall apply 
to the letting of a contract for extra work, resulting from unforeseen con
tingencies, not included in the original contract, provided the estimate of 
the cost and expense of such work amount to one thousand dollars or more. 
H the estimate is less than one thousand dollars, and more than two hundred 
dollars, fifteen days' notice of the letting of the work shall be given by post
ing it on a bulletin board, or writing it on a black-board in a conspicuous 
place in the office of the county highway superintendent and the county 
commissioners of the county where the proposed work is located, stating 
the nature of the work, and when and where proposals in writing will be re
ceived. Plans and specifications for such extra work shall be kept on file 
at the office of the county highway superintendent during the fifteen days for 
which the same is being advertised -and be open to public inspection. H 
the estimated cost and expense of the extra work does not exceed two hundred 
dollars, it may be let by the state highway commissioner at private contract 
without publication or notice thereof. If -the state highway commissioner 
decides and the county commissioners by resolution adopted by majority _ 
vote and entered upon their journal, declare that an emergency exists, which 
in their judgment will not permit of the delay necessary to advertise said 
extra work either by posting or newspaper publication, and the chief high
way engineer shall in writing declare that an emergency exists, such a declara
tion shall be entered on the journal of the department, and such contract 
for extra work may then be let without any advertising whatever, but such 
contract so let shall be absolutely void unless "the provisions hereof shall be 
strictly followed." 

It will be noted, however, that under the provisions ~f this and the related sec
tions, plans, specifications and estimates for extra work must be made and the benefits 
of competitive bidding are preserved to the public in all cases of extra work where the 
estimate of the cost of such work is more than $200.00, unless the state highway com
missioner decides, and the county commissioners, by resolution adopted by majority 
vote and entered upon their journal, declare, that an emergency exists which will 
not permit of the delay necessary to advertise the extra work, and unless the chief 
highway engineer also declares in writing that an emergency exists. In other words, 
where_ it is necessary to let a contract for extra work resulting from unforeseen con
tingencies and not included in the original contract, the state highway commissioner 
is required to let such contract at competitive bidding, unless the amount thereof is 
not more than $200.00, or unless an emergency exists. 

The situation presented by your first and second questions is not one where it 
is proposed to let a contract for extra work, however. These questions present a sit
uation where it is proposed, on account of doubt as to the law, to r~.guce substantially 
the amount of work to be required of the contractor, and I find no provision of law 
authorizing such a procedure. It is worthy of substantial note that no contract for 
this improvement has as yet been awarded, and under the provisions of section 1208, 
G. C., the state highway commissioner is authorized to reject all bids. If he were to 
enter into a contract for the entire work and then attempt to make a supplemental 
contract excusing the contractor from building the 1135 feet of roadway occupied by 
the tracks of the railway company, there would be no way of determining from the 
bid of the contractor the amount of reduction that should be made in his compen
sation, and this matter would be subject to arrangement between the state highway 
commissioner and the contractor, in which arrangement the public would be de
prived of the benefits of competitive· bidding. The same situation would exist if the 
state highway department should attempt to enter into a contract for the improvement 
of that part of the highway not occupied by the tracks of the Ohio Electric Railway 
Company. 
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I am not herein passing upon the rights of the state highway commissioner in the 
premises, if, as a matter of fact, the contract had already been awarded and entered 
into. In this particular case no contract has been made, as yet, and in view of the 
extremely doubtful authority on the part of the state highway commissioner to modify 
a contract after it has been made by agreeing with the contractor for a reduction in 
the amount of work and a reduction in the amount of compensation, I am of the opinion 
that if, in this particular case, it is desired to change the plans and specifications for 
the 1135 feet of roadway occupied by the tracks of the electric railway company, and 
proceed immediately to improve only that part of the highway in question not occu
pied by the company, the only safe course for the state highway commissioner to pur
sue is to reject all bids under authority of section 1208, G. C., make a new estimate 
covering that part of the highway not occupied by the tracks of the Ohio Electric 
Railway Company and which it is desired to at once improve, and readvertise the 
work. I therefore advise you, in answer to your first and second questions, that in 
view of the fact that no contract has as yet been let, and in view of the further fact 
that there is no method by which competitive bidding may be preserved in the reduc
tion of the amount of work, the state highway commissioner should not proceed to 
let a contract for the entire improvement and then make a supplemental agreement 
to the effect that the contractor shall not pave a portion of the roadway until and 
unless a certain condition arises, the contractor to suffer an agreed reduction in his 
compensation, and, further, the state highway commissioner should not proceed to 
let a contract for a part of the work at a price below the amount bid and to be agreed 
upon between him and the bidder. 

Your third question is answered by opinion No. 855, of this department, to Bon. 
Clinton Cowen, state highway commissioner, on September 22, 1915, and found at 
page 1822 of the attorney-general's report for that year. It appears from a reference 
to the franchise of the Ohio Electric Railway Company, a copy of which franchise 
you forwarded to this office under date of April 27, 1916, that in so far as the terms 
of such franchise are concerned, the tracks of the railway e<ompany are now located 
as provided in the franchise. The opinion rendered to the state highway commis
sioner and referred to above related to the right of the state highway department 
to force the Columbus, Delaware & Marion Railway Company to move its tracks 
from the side to the center line of a road, ·but the same principles would apply where 
it is desired to require a railway company to move its tracks from the center to the 
side of the road. 

l'he following is quoted from opinion 855: 

"It appears from the correspondence above quoted that the tracks of 
said company are now located as provided by the terms of its franchise. 
Referring to your first question, you inquire if you can force said company 
to move its tracks under any existing law, it being your desire to have said 
tracks located on the center line of said new road, as appears from your cor
respondenre. The law applying to such cases is now found in section 161 
of amended senate bill No. 125, 106 0. L., 619, section 7204, G. C., as fol
lows: 

" 'It shall be the duty of the owners or occupants of lands situated along 
the highways to remove all obstructions within the bounds of the highways 
which have been placed there either by themselves or their agents, or with 
their consent. It shall be the duty of all telephone, telegraph, steam or 
electrical railway, or other electrical companies, oil, gas, water or public 
service companies of any kind, to remove their poles and wires, connected 
therewith or any tracks, switches, spurs, or oil, gas or water pipes, mains, 
conduits or other objects when the same, in the opinion of the county high-
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way superintendent, constitute obstructions in the highway or interfere 
with the construction, improvement, maintenance or repair of the highway 
or use thereof, by the traveling public, subject however, to the rights of any 
such company to be or remain in such highway, by virtue of any grant or 
franchise to said company. If, in the opinion of the county highway super
intendent, such companies have obstructed said highway, said highway 
superintendent shall forthwith notify the county commissioners, who shall 
cause notice to be served on said owner, occupant or company, direeting 
the removal of said obstructions, and if said owner, occupant or company 
shall not within five days proceed to rempve said obstruction and complete 
the same within a reasonable time, the county highway superintendent, upon 
order of the county commissioners, may remove said obstructions. The ex
pense thereby incurred shall be paid in the first instance out of money levied 
and collected and available for higpway purposes, and the amount thereof 
shall be certified to the proper offich.ls to be placed upon the tax duplic'ate 
against the property of such owner, occupant or company, as provided by 
law, to be collected as other taxes, and the proper fund shall be reimbursed 
out of the money so collected, or the cost of removing such obstructions may 
be collected from the owner, occupant or company by civil action by the 
county commissioners or township trustees. 

"'All such persons, firms or corporations shall be required to recon
struct or relocate their properties or any part thereof upon such pubhc high
way, upon the order of the proper authorities if in the opinion of such au
thorities the same constitute an obstruction in such public highway.' 

"The abov~ section defines tlie policy of the state which now con,trols 
its relation to railway companies occupying public roads with tracks which 
may constitute an obstruction to any improvement of said roads, and said 
section places the entire cost of removing and relocating said tracks upon 
the companies which own the same. 

"It may be, and doubtless will be contended, however, by the company 
in question, that the enforcement of the provisions of the section just quoted 
is that it would be an unconstitutional application thereof, in that it would 
contravene the provisions of section 28, article II, of the constitution, pro
~ding against the enactment of any laws impairing the obligations of con
tracts. A franchise such as the one under which this company is now lo
cated upon this highway and operating its railroad thereon, is frequently 
denominated and termed a contract, and is commonly so regarded, but in 
a strictly legal sense it is only a right or privilege, granted in this instance 
by the state, through its duly constituted agents, the board of county com
missioners of Franklin county, upon such terms and conditions as were fixed 
by said commissioners, and it is a right. which can only be exercised by reason 
of the grant thus made. Sections 9101 and 9113, G. C. 

"The terms and conditions, however, of this franchise, as fixed by said 
county commissioners, are subject to the limitation that said commissioners 
could not in any manner or degree surrender or alienate that governmental 
power of the state which is required to exist for the w~lfare of the public, 
which welfare and right to use said public road is the p~ramount right in 
this case. This power so reserved Mld which said commissioners could ,not 
alienate, is known as the police power of the state. Referripg to this re
served governmental power, Elliott on Streets and Roads, section 939, says: 

" 'The general rule is well settled that no contract can be made which 
assumes to surrender or alienate a strictly governmental power which is 
required to exist for the welfare of the public. To what extent it prevails 

. as against chartered right!! which are protected as rights flowing from a con-
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tract it is not possible to say with certainty and precision, but we believe 
that it may be fully affirmed that the power extends so far as to require the 
private corporation to yield to the public welfare in the matter of the reason
able regulation of roads and streets.' 

"The rights and privileges granted as aforesaid, under said franchise, 
are subject to still further limitations, which are reserved to the state by 
section 2, of the bill of rights, and section 2, of article XIII, of the constitu
tion. By the provisions of the first section noted, no special privileges or 
immunities shall ever be granted that may not be altered, revoked or re
pealed by the general assembly. Under the last quoted section it is pro
vided that corporations may be formed under general laws, but all such laws 
may from time to time be altered or repealed. 

"Without attempting to cite the many decisions of both federal and 
state courts in which the scope and effect of the foregoing constitutional 
provisions are considered and applied to the franchise rights of corporations, 
in many of which cases said rights have been set aside or additional burdens 
have been imposed on the owners thereof, it is sufficient to say that in my 
judgment they amply sustain the right of the state through its legislature to 
impose the provisions of said section 161, supra, upon railway and other 
companies occupying public roads when said conditions exist as therein pre
scribed. 

"It further must be observed, that these constitutional reservations 
above noted, are as much a part of the franchises granted by the agents of 
the state as they would be if actually made a part thereof and written there
in. Railroad Company v. Defiance, 52 0. S., 314. However, as before 
observed, regardless of the application of these constitutional provisions, 
the police power of the state cannot be alienated, and the existence of this 
power must be preserved for the well being of organized society, and when 
exercised in a reasonable manner by the state cannot be said to impair the 
obligation of contracts. 

"While your letter does not state fully all the facts connected with the 
propoRecl improv11ment of the road in question, it appears from the corres
pondence attached thereto that this improvement is to be made by paving 
to a width of fifty feet, a public road, which is a continuation of High street, 
in the city of Columbus, and that said improvement is to begin at the cor
poration line of said city and extend thence north 3810 feet. It is a matter 
of common knowledge that said High street is the main traffic thoroughfare 
of a great and growing city of more than 200,000 people, upon which street 
it is necessary to enforce, under police supervision, strict rules of traffic to 
protect the lives and the property of those who must go upon it. One of the 
rules of traffic so in force requires of travelers to use and keep upon the right
hand side of said street. Any other method of travel, if permitted thereon, 
would result in interminable confusion and danger. The improvement 
you contemplate requires the railway company to move its tracks to the center 
of said highway to permit the sides thereof to be open for travel in the same 
manner immediately outside of the city limits as within. This requirement 
undoubtedly is one of urgent and imperative public necessity, and as neces
sary and essential to the safety of the public generally as a system which 
provides it with pure water or sanitary sewerage. 

"To require a relocation of the tracks of the company in question in 
view of the great necessity of this improvement and the increased travel on 
said public highway, is not in my opinion an arbitrary or unreasonable exercise 
of the police power of the state as effected through the provisions of section 
161, supra. That is to say, in view of the imperative necessity of this im-

813 
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provement, if the tracks of said company in their present location constitute 
an obstruction to travel in such public highway, or interfere with the improve
ment you contemplate, said company may be required by you to relocate the 
same as provided under said section 161, and such limitation upon said com
pany's rights under its franchise would not be unreasonable. 

"I am, therefore, of the opinion that under the provisions of said section 
161, supra, if the conditions therein prescribed obtain in the case of this 
company, it may be compelled by you to relocate its tracks and move them 
to the center of the highway." 

It was further held in the opinion in question that state or county funds could 
not be used in paying any part of the cost of moving the tracks, and that the entire cost 
must be paid by the railway company. In conformity with the opinion expressed 
to the state highway commissioner, I advise you, in answer to your third question, 
that if the conditions prescribed in section 7204, G. C., obtain, the Ohio Electric Rail
way Company may be compelled to move its tracks from the center to the side of the 
road and to pay the cost thereof: 

Your fourth question depends upon the proper construction to be given section 
6956, G. C., 106 0. L., 611, and section 1231-4, G. C., 103 0. L., 461. 

Section 6956, G. C., reads as follows: 

"Any person, firm or corporation operating a railway for the transporta
tion of passengers, freight or express crossing any street or road, shall im
prove, maintain and repair that portion of the highway at such crossing and 
lying between the outside ends of the ties, and also that portion lying between 
the tracks in the case of two or more tracks, and the cost and expense of this 
improvement, maintenance and repair shall be borne by said individual, 
firm or corporation. Such improvement, maintenance or repair shall be 
made whenever in the opinion of the authorities having charge of such road 
the public necessity requires, and shall be made in accordance with plans and 
specifications approved by the county surveyor. 

"In case the said person, firm or corporation operating said railway, 
fails to improve, maintain or repair the same as required by the proper authori
ties, as provided in this section, then such authorities shall proceed to improve, 
maintain and repair the same, and the cost thereof shall be charged against 
said property and collected in the manner hereinafter provided. Whenever a 
road or street is improved where a street or interurban or other railroad or 
railway lies within the improved portion of the roadway; such railroad or rail
way grade shall in all respects be changed to meet the approval of the county 
surveyor, unless otherwise provided for in the grant or franchise, by virtue 
of which such railway operates on or occupies said highway, and costs of 
such change of grade be paid by such company under the law or by the terms 
of its franchise or grant, shall be a lien upon the property of such company, 
and the proper authorities may provide for the payment of the amount charge
able against said company under the law or by the terms of its franchise or 
grant, in installments, as in the case of other property owners, and such install
ments as shall bear interest as in other cases, and the board of county com
missioners or other authorities may issue bonds in anticipation of the collection 
of said installments." 

It will be noted that this section, in so far as it relates to improvement, main
tenance or repair of highways, applies where railway tracks cross any street or road, 
There is no doubt that under the terms of this section the proper authorities, in· case a 
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railway company fails to make the improvement, maintenance or repair referred to 
in the section, may proceed to do such work themselves, and assess against and collect 
from the company the cost of such improvement. The case presented by your in
quiry is not one, however, where the tracks cross a road. It is a case where the tracks 
are located within and along the road, and reference must, therefore, be had to section 
1231-4 G. C. This section was a part of amended senate bill No. 31, 103 0. L., 449, 
which act amended a number of the sections of the General Code relating to the state 
highway department, and is one of the few sections of the General Code relating to 
highways not repealed by the Cass highway law, amended senate bill No. 125, 106 
0. L., 574. 

The section in question reads as follows: 

"Wherever one or more tracks of an individual, firm or corporation, 
used for the purpose of transporting freight, express or passengers, are or may 
be located, in whole or in part, within the roadbed of an improved inter
county highway or main market road, or one which it is proposed to be im
proved, it shall be the duty of the said individual, firm or corporation to 
improve, maintain and repair that portion of the highway lying between the 
ends of the ties and also that portion lying between tracks in case of two or 
more tracks, and the cost and expense of this improvement, maintenance and 
repair shall be borne by the said individual, firm or corporation. Such im
provement, maintenance or repair shall be made whenever, in the opinion of the 
highway commissioner, the public needs require, and shall be made in accord
ance with plans and specifications approved by them. 

"The township trustees shall certify the assessment to the county auditor 
who shall place it upon the tax duplicate against the property of such indi
vidual, firm or corporation. The county treasurer shall collect such assess
ments in the manner as other taxes are collected, and in such payments as 
may be approved by the county auditor." 

There is no doubt that under this section it is the duty of the Ohio Electric Rail
way Company to improve, in accordance with the plans and specifications of the state 
highway commissioner, that portion of the highway referred to by you and lying be
tween the ends of the ties. There is not found in this section, however, a provision 
such as is found in section 6956, G. C., supra, to the effect that in case the railway 
company fails to improve the portion of highway occupied by it, as required by the 
proper authorities, then such authorities may proceed to improve the same and charge 
against said property the cost of the improvement and collect the same from the com
pany. Such, however, must have been the intention of the legislature, and I think 
the right of the authorities to make the improvement and assess the same against the 
property of the company and collect the same is sufficiently established by the last 
paragraph of section 1231-4, G. C., to the effect that the township trustees shall certify 
the assessment to the county auditor, who shall place it upon the tax duplicate against 
the property of such individual, firm or corporation, and that the county treasurer 
shall collect such assessments in the manner as other taxes are collected, and in such 
payments as may be approved by the county auditor. 

In view of the foregoing, it is my opinion that the state highway commissioner, 
in co-operation with the county commissioners of Madison County, may, after giving 
to the Ohio Electric Railway Company notice, and a reasonable opportunity to im
prove that portion of the highway lying between the ends of its ties, and upon a failure 
of such company to make such improvement in accordance with the plans and specifi
cations of the state highway commissioner, proceed to improve the same in accordance 
with such plans and specifications, and that the cost of such improvement may be 
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assessed against the property of the company and collected in the manner provided 
in the section in question. In view, however, of the omission from section 1231-4, 
G. C., of the provision found in section 6956, G. C., and referred to above, the question 
is not entirely free from doubt, and inasmuch as the loss would fall upon the county 
in case an attempted assessment should be enjoined by the courts, I suggest the ad• 
visability of proceeding as to a small section of roadway in the first instance, to the 
end that in the event of an unfavorable court decision the loss to the county by way 
of uncollected assessments may be minimized. 

1556. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General 

COUNTY CHILDREN'S HOME-SCHOOL OF SUCH INSTITUTION NOT 
UNDER SUPERVISION OF COUNTY BOARD OF EDUCATION UNLESS 
REQUESTED BY BOARD OF TRUSTEES OF ORPHANS' ASYLUM, OTHER
WISE CONTROL OF SCHOOL IS IN BOARD OF TRUSTEES-PUBLIC 
SCHOOL. 

Where the board of trustees of an orphans' asylum, established and maintained by a 
county, have not requested the board of education of the school district in which such asylum 
is located, in the exercise of the authority conferred by sections 7671) and 7677, G. C., 103 
0. L., 896, to take charge of the school located at said asylum, established by the county 
and maintained for the education of the inmates of said institution, and to manage and 
control said school in the manner provided by section 7677, G. C., said school remains 
under the management and cont~l of said board of trustees and is subject to the provisions 
of sections 3085 and 3088, G. C. Said school as managed and controlled by said board of 
trustees ir not a "public school" within the meaning of the statutes relat~'ng to pt~blic schools 
and governing the administration of the. same and is not therefore under the supervision 
of the county board of education. 

CoLUMBUs, OHio, l\fay 10, 1916. 

HoN. GEOR3E W. PORTER, Prosecuting Attorney, Greenville, Ohio. 

DEAR Sm:-In your letter under date of April 28th, you request my opinion 
as follows: 

"We have in this county an orph2n asylum maintained by the county. 
"This orphan asylum has maintBined for a number of years, separate 

and independent from any town~hip or county supervision, a school for the edu
cation of the inmates of said asylum; and they have in no way been under 
county or township supervision, and have not, as provided by section 7676 of 
the General Code, requested that the board of education establish any school 
for them. 

"The question now arises as to whether or not the board of trustees of 
sa~p. asylum have the control and management of sai(i school, and the right 
to employ teachers for said school, or whether the emplo:Yment of teachers, 
control and management of said school ahould be under the board of educa-
tion of _(!.aid township. • . 

"Does this school come under the supervision of the county board of 
education?" 
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Secijons 7676 a.nd 7677 of the General Code (103 0. L., 896), provides as follows: 

"Sec. 7676. The board of education in any district in which a children's 
home or orphan's asylum is .established by law, when requested by the board 
of trustees of such children's home or orphans' asylum when no public school 
is situated reasonably near such home or asylum, shall establish a separat~ 
school in such home or asylum, so as to afford to the children therein, as far 
as practicab~, the advantages and privileges of a common school education 
Such schools must be coptipu~d in operation for such period as is provi(led 
by law for public schools. If the distributive share of school full{l.s to which 
the school at such home or asylum is entitled by the enumeration. of children 
in the institution is not sufficient to continue the schools for that length of 
time, the deficiency shall be paid out of the funds of the institution or by 
the county commissioners. 

"Section 7677. All schools so established in any such home or asylum 
shall be under the control and management of the respective boards of edu
cation of the school districts in which such homes and institutions are located, 
and courses of study, length of school term, and all other school matters shall 
be uniform' in the respective school districts. Teachers employed in such 
homes or institutions must have a teacher's elementary school certificate as 
provided by section seven thousand eight hundred and twenty-nine of the 
General Code." 

You will observe that only such schools as are established in the manner provided 
by section 7676, G. C., in any such home or asylurn designated in said section, shall 
be under the control and management of the boards of education of the respective school 
districts in which said homes or asylums are located, as provided in section 7677 G. C. 

It seems clear, therefore, in view of your statement of facts ·with reference to the 
est9,blishment and maintenance of the school mentioned in your inquiry that said school 
is not under the control and management of the board of education of the township 
rural school district in which the orphan~' a:;ylum in question is located unless there 
is some other provision of the statute authorizing said board of education to take 
charge of said school. 

It might be argued that section 7690. G. C., provides this authority. The first 
part of said section reads as follows: 

"' "Each board of education shall have the management and control of a!! 
of the public schools of whatever name or character in the district. It may 
appoint a superintendent of the public schools, truant officers and janitors, 
and fix their salaries." 

It will be noted, however, that the above provision of section 7690 G. C., applies 
only to public ~chools, and it cannot be said that the school in question is a public 
school within the meaning of said provision of the statute for the reason that said 
school, as established and maintained by your county, is for the exclusive use of the 
children living in said orphans' asylum and is not open to the public generally. Xor 
can it be said that said school is a school of the district in which the orphans' asylum 
is located within the meaning of that part of section 7681 G. C., which provides that: 

"The schools of each district shall be free to all youth between six and 
twenty-one years of age, who are children, wards or apprentices of actual 
residents of the district, • • *" 
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Section 3085 G. C. (103 0. L., 889), as found in the chapter of the General Code 
relating to orphans' asylums and children's homes, provides as follows: 

"Subject to such rules and regulations as the trustees prescribe, the 
superintendent shall have entire charge and control of such home and the 
inmates therein. Upon the recommendation of the superintendent, the 
trustees may appoint a matron, assistant matron, teacher or teachers whose 
duties shall be the care of the inmates of the home, and to direct their employ
ment, giving suitable physical, mental and moral training to them. Under 
the direction of the superintendent, the matron shall have the control, gen
eral management and supervision of the household duties of the home, and 
the matron, assistant matron, teacher or teachers, shall perform such other 
duties, and receive for their services such compensation as the trustees may 
by by-laws from time to time direct. They may be removed by the super
intendent or at the pleasure of the trustees, or a majority of them. A licensed 
physician may be employed, who shall at least quarterly make a physical and 
mental examination of all the inmates of such home, and a record of such 
examination shall be kept. When necessary, experts may be employed to 
give the proper treatment, or· a child may be sent to a ·suitable institution 
for treatment at the expense of the county." 

Section 3088 G. C. (103 0. L., 889), as found in said chapter provides: 

"During the two weeks ending on the fourth Saturday in July, the clerk 
of the board of trustees shall take and return to the county auditor the names 
and ages of all youth of school·age in such home. The state common school 
fund, not otherwise appropriated by law, shall be apportioned in proportion 
to the enumeration of youth, to such home and other districts, subdistricts 
and joint subdistricts within the county. The amount of money due such 
home under such apportionment shall be set apart by the auditor of the 
county, and shall become a party of the children's home fund and used to main
tain a common school in such home, and shall be paid out on certificate of the 
trustees, stating in the certificate, the amount and the purposes thereof. 
Thereupon the county auditor shall issue his warrant on the treasurer for 
the amount so certified. This section shall not apply to children's homes in 
counties where such children attend the public schools. When in their 
judgment· advisable, the trustees may employ a teacher to teach the school 
in any such home, as provided by law, but such teacher must have a 'teach
er's elementary school certificate' as provided for by. section seven thousand 
eight hundred and twenty-nine of the General Code." 

The above provisions of sections 3085 and 3088 G. C., vest the control of a school 
located at a county children's home or orphans' asylum, in the board of trustees of 
such home or asylum, and such board of trustees has the management and control 
of said school until such time as said school comes within the control of the board 
of education of the school district in which such home or asylum is located, in the 
manner as provided in sections 7676 and 7677 G. C., as above quoted. 

I am of the opinion therefore, in answer to your first question that, inasmuch 
as the board of trustees of the orphans' asylum referred to in your inquiry has not 
requested the board of education of the school district in which said asylum is lo
cated, to assume control of the school located at said asylum, as provided in said sec
tions 7676 and 7677 G. C., said school is still under the management and control of 
said board of trustees, and is subject to the above provisions of section 3085, G. C. 

In view of the foregoing provisions of the statutes and the conclusions reached 
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in answer to your first question, and in the absence of any provision of the statutes, 
relating to the powers and duties of the county board of education bringing said school 
under the supervision and control of said board of education, I am of the opinion that 
your second question must be answered in the negative. 

Respectfully, 
EDWARD c. TURNER, 

A Uorney-General. 

1557. 

BANKS AND BANKING-DEPOSITORIES OF PUBLIC FUND8-HYPOTHE
CATED SECURITIES IN LIEU OF BOND-DEFAULT OF DEPOSITORY 
-TO WHAT EXTENT SAID SECURITIES MAY BE SOLD BY POLIT
ICAL SUBDIVISION. 

Banks and other institutions authorized by the laws of this state to become depos
itaries of public money may not prefer creditors, 1Jut when securities are hypothecated 
by a depositary to secure public funds in lieu of a bond, upon defauU of such depositary, 
said securities may be sold by the subdivision with which they are hypothecated to the ex
tent of covering all its claims against said depositary, regardless of the financial condi-

. tion of the latter and the claims of its ot.her creditors. 

CoLUMBus, OHio, May 10, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-! have your letter of May 5, 1916, submitting the following in
quiries: 

"(1) Do the respective laws of their incorporation authorize Ohio state 
banks, savings banks, and trust companies· to constitute a preferred-cred
itor class of patrons? 

"(2) Under present laws, does a depositary contract (secured by bond) 
between a political subdivision of Ohio, and a banking institution doing bus
iness in this state, constitute that political subdivision a preferred creditor 
of that institution? 

"(3) Does the securing of a depositary contract by a surety bond, the 
premium of which has been paid, or by a deposit of bonds that are owned, 
by the depositary institution, create a creditor-debtor relation that is dif
ferent from the relation created when personal security has been given? 

"(4) In the points above mentioned as to 'Preferred creditor' and 
'Security,' do the powers of national banks differ from the powers of Ohio 
state banks, savings banks, and trust companies? If so, in what respect?" 

My answer to your first and second inquiries is no. 
The same answer is also made to your third inquiry with this qualification: that 

when securities are hypothecated in lieu of a bond upon default of the depositary 
bank, such securities may be sold by the subdivision with which they are hypothe
cated, to the extent of covering all its claims against said depositary bank regardless 
of the financial condition of said bank and the claims of its other creditors. 

Your fourth inquiry is also answered in the negative. 
Respectfully, 

EDWARD C. TURNER, 

Attorney-General. 
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1558. 

APPROVAL CONTRACTS AND BONDS FOR CONSTRUCTION OF FIVE 
DORMITORY BUILDING8-INSTITUTION FOR FEEBLE MINDED
COLUMBUS STATE HOSPIT~IDO HOSPITAL FOR EPILEPTICS, 
GALLIPOLIS, OHIO. 

CoLUllmus, Omo, May 10, 1916. 

Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN:-You have submitted to me five b~parate contracts and bonds 

calling, respectively, for the construction of dormitory buildings, which you have 
designated as design B-2a, B-2b, B-2c, B-2d and B-2e. · 

"Dormitory building design B-2a to be located at the Institution for 
Feeble Minded; 

"Dormitory building design B-2b to be located at the Institution for 
Feeble Minded at the custodial farm; 

"Dormitory building design B-2c to be located at the Columbus State 
llospital; 

"Dormitory building design B-2d to be located at the Ohio Hospital 
for Epileptics, Gallipolis, Ohio, and 

"Dormitory building design B-2e to be located at the Ohio Hospital 
for Epileptics, Gallipolis, Ohio." 

I have before me the minutes of your board, wherein it appears that your architects 
have reported that one Bert F. Smith, of Columbus, Ohio, was the lowest bidder for 
dormitory buildings B-2a, B-2b and B-2c, his bid for 

"Dormitory building B-2a, with the addition of alternate No. 27, and 
exclusive of face or common brick, excavation, concrete footings and founda
tion, amounting to the sum of $62,338.00; 

"Dormitory building B-2b, with the addition of alternate ·No. 27, and 
exclusive of face or common brick, excavation, concrete footings and founda
tion, amounting to the sum of $63,400.00; and 

"Dormitory building B-2c, with the addition of alternate No. 27, and 
exclusive of face or common brick, excavation, concrete footings and founda
tion, amounting to the sum of $62,338.00;" 

and that the partnership of S. Q. Henke & Sons, of. Lancaster, Ohio, was the lowest 
bidder for dormitory buildings B-2d and B-2e, the bid of said partnership for 

"Dormitory building B-2d, with the addition of alternate No. 27, and 
exclusive of face or common brick, being in the sum of $62,856.00; and 

"Dormitory building B-2e, with the addition of alternate No. 27, and 
exclusive of face or common brick, being in the sum of $62,856.00." 

It appears that your board has let the contracts to the above named parties, at 
their respective bids. · 

I have examined the advertisement calling for bids in this matter, and find that 
the same has been in all respects in accordance with law. 

I have examined the contracts made and entered into by your board with Bert 
F. Smith, of Columbus, Ohio, for dormitory buildings B-2a, B-2b and B-2c and the 
bonds accompanying said contracts, and find the same to be in all respects in accord
ance with law; and have likewise examined the contracts between your board and the 
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partnership of S. Q. Henke & Sons for dormitory buildings B-2d and B-2e and the 
bonds accompanying said contracts, and find the same to be in all respects in accord
ance with law. 

In regard to the bonds accompanying the contracts with S. Q. Henke & Sons, 
I note that said bonds are personal bonds, and since under section 2318 G. C., it is 
provided that no proposal shall be considered unless accompanied by a bond of the 
bidder with sufficient sureties, and you have not only considered the proposal of S. 
Q. Henke & Sons but have also awarded the contract to them, I assume that your 
board is satisfied that the sureties on the bonds accompanying the two contracts are 
suffi ci en t. 

I have the certificate of the auditor of state that there are sufficient funds in each 
of the various appropriations to cover the amounts to be paid under the contract, 
and have this day filed with the auditor of state the five several contracts and bonds, 
and have returned to your architects the papers, other than those filed with the auditor 
of state, which were submitted to me. 

1559. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, MERCER 
COUNTY, OHIO. 

CoLUMBUS, OHIO, May 10, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE:-Bonds of Mercer County, Ohio, in the sum of 84,600.00 for 
Rutschilling road improvement in Granville Township, being eight bonds 
of $500.00 each and one bond of 8600.00." 

I have examined the transcript of the proceedings of the county commissioners 
of Mercer County, Ohio, in connection with the above bond issue; also the bond and 
coupon form attached, and I find the same regular and in conformity with the pro
visions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted, 
and executed by the proper officers will, upon delivery, constitute valid and binding 
obligations of Mercer County, Ohio. 

Respectfully. 
EDWARD c. TURNER, 

Attorney-General. 
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1560. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS, BOND ISSUE, MERCER 
COUNTY, OHIO. 

CoLUMBus, Omo, May 10, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of Mercer county, Ohio, in the sum of $10,500.00, for 
Sloan road improvement in Washington township, being twenty-one bonds 
of five hundred dollars each." 

I have examined the transcript of the proceedings of the county commissioners 
of Mercer county, Ohio, in connection with the above bopd issue; also the bond a,nd 
coupon form attached, and I find the same regular and in conformity with the pro
visions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form sub
mitted, and executed by the proper officers, will, upon delivery, constitute valid and 
binding obligations of Mercer county, Ohio. 

1561. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BQND ISSUE 
MERCER COUNTY, OHIO. 

CoLUMBUs, Omo, May 10, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of Mercer county, Ohio, in the sum of 82,500.00 for Cum
mins road improvement in Washington township, being five bonds of five 
hundred dollars each." 

I have examined the transcript of the proceedings of the county commissioners 
of Mercer county, Ohio, in connection with the above bond issue; also the bond and 
coupon form attached, and I find the same regular and in conformity with the pro
visions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted, 
and executed by the proper officers, will, upon delivery, constitute valid and binding 
obligations of Mercer county, Ohio. 

Re,<lpfctfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1562. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS, BOND ISSUE, :MER
CER COUNTY, OHIO. 

CoLUMBUs, OHIO, May 10, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE :-Bonds of Mem~ county, Ohio, in the sum of $20,500.00 for Addy 
No. 2 road improvement, Dublin township, being forty-one bonds of five 
hundred dollars each." 
' 

I have examined the transcript of the proceedings of the county commissioners 
of Mercer county, Ohio, in connection with the above bond issu'e; also the bond and 
coupon form attached, and I find the same regular and in conformity with the pro
visions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form sub
mitted, and executed by the proper ofli.r.ers, will, upon delivery, constitute valid and 
binding obligations of Mercer county, Ohio. 

1563. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, 
MERCER COUNTY, OHIO. 

COLUMBUs, OHIO, May 10, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of Mercer county, Ohio, in the sum of 83,600.00 for Weit
zel road improvement, being five bonds of 8720.00 each." 

I have examined the transcript of the proceedings of the county commissioners 
of Mercer rounty, Ohio, in connection with the above bond issue; also the bond and 
coupon form attached, and I find the same regular and in conformity with the pro
visions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form submitted 
and executed by the proper officers, will, upon delivery, constitute valid and binding 
obligations of Mercer county, Ohio. 

Respectfully, 
EDWARD C. TURNER, 

A Uorney-General. 
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1564. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS · FOR BOND ISSUE, . 
MERCER COUNTY, OHIO. 

CoLUMBus, Omo, May 10, 1916.' 

lnd"!fstrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of Mercer county, Ohio, as follows: (a) Romel joint 
road improvement, east, $2,000.00, being five bonds of four hundred dollars 
each. (b) Romel joint road improvement, west, $2,400.00, being five bonds 
of four hundred and eighty dollars each." 

I have examined the transcript of the proceedings of the county commissioners 
of Mercer and Darke counties, relative to the issuance of the above bonds, and also 
the bond and coupon forms attached, and I find the same regular and in conformity 
1\ith the provisions of the General Code. 

I am of the opinion that !'aid bonds, drawn in accordance with the form sub
mitted and executed by the proper officers, will, upon delivery, co.nstitute valid and 
binding obligations of Mercer county, Ohio. Respectfully, 

1565. 

EDWARD C. TURNER, 
Attorney-General. 

ATTORNEY'S FEES ALLOWED BY COURT UNDER PROVISIONS OF SEC
TION 2923 G." C., 106 0. L., 105, FINAL-WHEN PROPERLY CERTIFIED 
AUDITOR MAY ISSUE WARRANT-ALLOWANCE NOT REQUIRED 
BY COUNTY COMMISSIONERS. 

The allowance by a court of reasonable compensation to a taxpayer's attorney, under 
the provisions of section 2923 G. C., as amended 106 0. L., 105, is final and conclusive, 
and requires no further allowance by the board of county commissioners. When the amount 
so allowed by a court is properly certified to the auditor he may issue a warrant therefor. 

CoLUMBus, Oaro, May 10, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-! have your letter of May 8, 1916, submitting the following inquiry: 

"Is it necessary for the county commissioners to make an allowance 
before payment by the auditor of an allowance made by the court for attorney 
fees under section 2923 General Code, as amended 106 0. L., page 105?" 

Section 2923 G. C., as amended 106 0. L., 105, under which your foregoing inquiry 
arises, provides as follows: 

"Section 2923. If the court hearing such case is satisfied that such 
taxpayer is entitled to the relief prayed for in his petition, and judgment is 
ordered in his favor, he shall be allowed his costs, including a reasonable 
compensation to his attorney." 
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By virtue of the provisions of this section when a taxpayer is successful in his 
action it is provided that he shal ~ allowed his costs including a reasonable com
pensation to his attorney. That is to say, when the court renders a judgment in 
favor of the taxpayer it is required by the provisions of the foregoing section to also 
allow said taxpayer his costs, including a reasonable compensation to his attorney. 
When this is done you inquire if such compensation so allowed by the court must 
also have the allowance of the county commissioners before a warrant is issued for 
its payment. Undoubtedly such action by the county commissioners is necessary, 
unless, as provided in section 2460, G. C., it is within the exceptions named in said 
section and may be considered to be an amount "fixed" by the court, in which event 
it may be paid upon the proper certificate to the auditor without allowance by the 
county commissioners. 

The determination of the question involved, therefore, depends upon what con
struction shall be given the term "allowed" as employed in said section 2923, G. C. 
I am of the opinion that said word as employed in this section is intended to be inter
preted in the sense of "fixed," and that the court is authorized by said section to finally 
determine the amount to be paid counsel for a taxpayer without the intervention of 
any other authority. This conclusion is based to some extent upon the significance 
of the term "allow" as recognized in the case of Long v. Commissioners, 75 0. 8., 539. 
This was an action in which the court construed the provisions of section 7246, R. 8., 
now section 13618, G. G., which provides in subs_tance that attorneys appointed by 
the court to defend indigent prisoners shall receive such compensation as the court 
approves. Commenting upon the meaning of the term "approves" as used in said 
section the court in this case said: 

"The talismanic words, 'examined' and 'allowed' are absent. The word 
'approves' is not the equivalent of 'allowed' or of the word 'fixed,' which is 
sometimes used to express a similar sense. The word 'approve' seems to relate 
for its object to something made, done or said by another. If the legislature 
intended by this section, so worded, to invest the trial court with exclusive 
power to determine what compensation sh<?uld be paid by the county in such 
caslls, it has been unfortunate in the use o{ our common language. It rather 
appears to us that the trial court is authorized to suggest the amount which 
should be paid-to approve of a certain sum that should be paid, relying on the 
commi~sioners to respect and give proper weight to the opinion of the court." 

The court by inference plainly indicates in this case that if the word "allowed" 
had been used instead of the word "approves" in the section then under considera
tion a different effect might be given the statute. In the present case, if the word 
"allowed" as used in said section 2923 G. C., is not taken in the sense of concluding 
the amounts to be paid, then it is given no more effect in said statute than would be 
given said provisions had the word "approves" been used in its stead. This interpre
tation would be in direct conflict with the distinction made by the court in the case 
above cited in the meaning of the two words. 

But there are other very patent reasons why the legislature intended the court's 
action to be final under said section. In very many, perhaps the majority, of cases 
in which suit may be brought by a taxpayer, as provided in sections 2921 and 2922 
G. C., the board of county commissioners are involved either directly or indirectly. 
It would be manifestly improper and unfair that the payment of counsel fees for plain
tiff in cases ia which county commissioners were interested as defendants should de
pend upon the latter's allowance. 

Independent of the foregoing considerations it may be further urged with great 
reason that the allowance of said compensation is a judgment rendered by the court 
for the amount so fixed. This certainly is the effect of an allowance of costs to the 
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plaintiff and I assume that it would not be contended that the amount allowed for 
costs was not a judgment and could not be collected as such. The statute requires 
that the court shall allow costs including compensation. No distinction may therefore 
be made in the character of the court's action as applied to coste and as applied to 
compensation. If the allowance of costs is a judgment it is also a judgment as to 
compensation and may only be changed or modified by a court of higher jurisdiction. 

I am, therefore, of the opinion that the action of the court under section 2923 
G. C., as amended 106 0. L., 105, in allowing reasonable compensation to a taxpayer's 
attorney, is final and conclusive and that the amount so allowed by the court does not 
require the allowance of the county commissioners and upon the proper certificate 
the county auditor may issue his warrant therefor. 

1566. 

Respectfully, 
EDWARD c. TuRNER, 

Atturney-General. 

APPROVAL, RESOLUTIONS FOR ROAD IMPROVEMENTS IN ROSS AND 
LAKE COUNTIES. 

CoLUMBus, OHio, May 10, 1916. 

RoN. CLINTON COWEN, State Highway Commissioner, Columhus, Ohio. 

DEAR SIR:-I have your communication of May 4 and May 5, 1916, transmitting 
to me for examination final resolutions relating to the following roads: 

"Ross County-Cincinnati-Chillicothe road, Sec. 'A,' Pet. No. 1669, 
I. C. H. No.8. 

"Lake County-Painesville-Warren road, Pet. No. 2559, Sec. No. 'G,' 
I. C. H. No. 153." 

I find these resolutions to be in regular form, and am, therefore, returning the 
same with my approval endorsed thereon. 

1567. 

Respectfully, 
EDWARD c. TURNER, 

Atturney-General. 

STATE HIGHWAY DEPARTMENT-APPROVAL OF BONDS OF CERTAIN 
EMPLOYES. 

CoLUMBus, OHio, May 10, 1916. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I have your communication of May 6, 1916, transmitting to me for 
approval bonds of the following employes of the State highway department: 

W. H. Smith, Division-Engineer _____________________ _ 
E. W. Davis, Division-Engineer _____________________ _ 
D. W. Seitz, Division-Engineer .. _____________________ _ 
T. T. Richards,. Division-Engineer ___________________ _ 

$4,000 00 
4,000 00 
4,000 00 
4,000 00 
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A. R. Rea, Test-Engineer ___________________________ _ 
R. E. Lowther, Bookkeeper_ ________________________ _ 
F. E. Withgott, Engineer ___________________________ _ 
J. W. Graham, Engineer ____________________________ _ 
G. R. Logue, Engineer _____________________________ _ 

2,000 00 
1,000 00 
3,000 00 
3,000 00 
2,000 00 
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I find these bonds to be properly drawn and executed, and am therefore returning 
the same with my approval as to form endorsed thereon. 

1568. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

BOARD OF HEALTH-TRANSPORTATION AND MAINTENANCE OF LEPER 
-CITY OF NORWALK IS AUTHORIZED TO PROVIDE NECESSARY 
FUNDS. 

Pursuant to an order of the board of health relative to the transportation of a leper to 
a leprosarium in the Philippine Islands and his maintenance therein, the city of Norwalk 
is authorized and empowered to provide the funds necessary to carry such order into effect. 

CoLUMBUs, Ou10, May 11, 1916. 

RoN. IRVING CAR<-ENTER, Prosecuting Attorney, Norwalk, Ohio. 

DEAR SIR:-Your letter of April 29, 1916, asking my opinion received and is as 
follows: 

"Have just been informed that through your efforts the case of Edward 
Newsbaumer, leper, was finally determined yesterday, with an arrangement 
for Mr. Newsbaumer to go to the Philippine Islands for treatment there, and 
not to come to Norwalk. 

"It will certainly be a great help to Mr. Newsbaumer and very much 
in his interest to go there, rather than to come here and be isolated, as he 
would have to have been. 

"Our city board qf health and Mr. Wickham, the solicitor, and I, have not 
been able to determine by whom the expeJVle of transporting and maintaining 
Mr. Newsbaumer should be paid, whether by the county, township or city, 
any one of which is willing to pay it, but we want the payments to meet the 
approval of the bureau of inspection. Mr. Wickham and I have agreed to 
submit the question to you and follow your advice in the matter. If you will 
tell us how you think this should be done, we will appreciate it very much." 

No power to regulate public he:alth matters as such is vested in the ~;ou.nty com
missioners, and in order for them to have any part in the matter under consideration 
it would necessarily have to be done upon the theory of poor relief, i. e., caring for 
those who are unable to support themselves. No facts appear here to justify relief 
on this theory, and even if such facts existed the method of administering such relief 
is fully set out in the statute, and the provisio~ of law pertaining thereto lead to but 
one result, namely, the support and maintenance of the recipient thereof within the 
county and do not contemplate nor authorize the incurring of expenditures such as 
those involved in your inquiry, and no general powers are conferred upon tlie county 
commissioners under which such action as is desired in this case could be justified. 
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The same is true of the township trustees as such, and the powers of the township 
trustees when acting as a board of health under sections 3391 to 3394 G. C., both 
inclusive, are limited to cases which arise outside of a municipality. So that authority 
for the contemplated action must be found if at all in some provision of law relative 
to municipalities. 

Section 3646 G. C., found in the chapter of the General Code containing the 
enumeration of powers of municipalities, provides as follows: 

"To provide for the public health, to secure the inhabitants of the cor
poration from the evils of contagious, malignant and infectious diseases. 
* * *'' 

Chapter II of subdivision II, division V, title XII of the General Code vests in 
the municipal board of health or health officer the power to reg)llate matters ·pertaining 
to public health in the municipality, and section 4413 of the General Code provides: 

"The board of health of a municipality may make such orders and regu
lations as it deems necessary * * • for the public health, the prevention 
or restriction of disease * * *" 

I see no reason why under the provisions of this section the board of health of the 
city of Norwalk should not make an order that a person afflicted with leprosy should 
at the expense of the municipality be transported to and maintained in any leprosarium 
to which he can be admitted. 

I am therefore of the opinion that neither the county nor the township is author
ized to pay the expense of transporting the person in question to the Philippine Islands, 
but that the city of Norwalk is authorized to pay the expense of the transportation to 
and the maintenance of such person in a leprosarium in the Philippine Islands pursuant 
to an order of the board of health of such municipality. 

1569. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

MUNICIPAL CORPQ,RATION-NOT ENTITLED TO PART OF COUNTY 
BRIDGE FUND..J.COUNTY COMMISSIONERS-NOT AUTHORIZED TO 
EXPEND COUNTY FUNDS UPON BRIDGES WITIDN MUNICIPALI
TIES UNLESS SUCH BRIDGES ARE ON STATE OR COUNTY ROADS. 

No city or village now has a right to demand and receive from the county any part 
of the bridge fund produced by a levy upon property within the municipality. 

County commissioners are not authorized to expend county funds upon bridges within 
municipalities unless such bridges are on state or county roads, or roads of the classes 
referred to in sections 2421 and 7551 G. C. 

CoLUMBus, Omo, May 11, 1916. 

RoN.- GEORGE THORNBURG, Prosecuting Attorney, St. Clairsville, Ohio. 

DEAR SIR:-1 acknowledge the receipt of your communication of March 28, 1916, 
which communication reads as follows: 

"In 1903 a bridge was built from the south end of West street, in the 
village of Bridgeport, Belmont county, Ohio, across Wheeling creek and the 
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valley through which the creek flows, a distance of about eight hundred 
feet, connecting with Howard street on the south. 

"This bridge is a steel structure, constructed at a cost of 825,000; 812,000 
was contributed by the village of Bridgeport, 810,000 by the county com
missioners of Belmont county, and 83,000 by some of the citizens of Bridge
port. At the time the bridge was erected the village of Bridgeport agreed to 
keep it in repair. 

"The bridge is now in a very bad state of repair, and has been closed from 
public travel for a little more than a year. Responsible architects have esti
mated the cost of necessary repairs to place it in a safe condition for public 
travel at about 89,000. 

"The village of Bridgeport has some money, but not near enough to make 
this improvement. They want the county commissioners to assist them by 
giving them at least the portion of the bridge fund that is levied upon the vil
lage of Bridgeport, or to the extent of such other amount as the commis
sioners are authorized to do. 

"Prior to the time this bridge was erected there was no street or road 
across the creek and valley at the place where the bridge was erected. 

"Section 2421 G. C., is not clear as to whether a village or city has a 
right to demand and receive its portion of the bridge fund. We have some 
decisions that prevent commissioners from expending money on bridges in 
municipalities that are not on state or county roads. 

"The county really has an investment of $10,000 in this bridge, yet we 
are not clear as to the right of the county commissioners to contribute towards 
the repair of the bridge. 

"The village of Bridgeport has its tax rate at the present time as high 
as it can be made under the law. 

"This bridge is of great public importance, as it connects two populous 
districts in which there is no other bridge within about a mile. 

"Your predecessor, in opinion 1007 in vol. I, 1914 Reports, at page 864, 
decided under section 2421, villages did not have a right to demand andre
ceive a part of the bridge fund. 

"The question we desire specifically answered is: Can the county com
missioners assist in the repair of this bridge? If so, under what authority of 
law are they given that right? 

"Since the village of Bridgeport is' now levying fifteen mills, what can 
it do to raise more money for the bridge?" 

829 

Referring first to the question of the right of the village of Bridgeport to demand 
and receive any part of the bridge fund levied by the county commissioners upon the 
property within the village, I beg to state that this question was first passed upon 
by my predecessor, Hon. U. G. Denman, in an opinion rendered to Hon. E. E. Say
les, prosecuting attorney of Sandusky county, on October 28, 1910, and found at 
page 781 of the attorney-general's report for 1910-1911, in which opinion it was held 
in effect that no city or village now has a right to demand and receive any part of 
the bridge fund levied upon property therein. As stated by you, the same conclu
sion was expressed by my predecessor, Hon. Timothy S. Hogan, in an opinion ren
dered to Hon. H. B. Emerson, city solicitor of Bellefontaine, on June 26, 1914, and 
found at page 864 of the attorney-general's report for that year. 

I fully concur in the views expressed in the two opinions referred to above, and 
have expressed a similar conclusion in opinion No. 1331, rendered to Hon. Ortha 0. 
Barr, prosecuting attorney of Allen county, on March 8, 1916. I therefore advise 
you that the village of Bridgeport is not entitled, under the statutes, to demand and 
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receive any part of the bridge tax levied by the county commissioners upon the prop
erty within the village. 

As suggested by you, the decisions of the courts indicate that county commis
sioners are not authorized to expend county funds upon bridges within municipal
ities unless such bridges are on state or county roads, or roads of the several classes 
referred to in sections 2421 and 7557 G. C. 

The following is quoted from the opinion of the court in the case of city of New 
ark v. Jones, 16 0. C. C., 563; 9 0. C. D., 196: 

"There is no direct authority anywhere that county commissioners have 
the right to build a bridge on a street, as such. If it is a state or county 
road, or any of those denominated in those statutes, passing through a city, 
then they have that right under the statute; but not because it is a street, 
as such, that they have the right to construct these bridges." 

To the same effect see the following cases: 

City of Newark v. McDowell, 16 0. C. C., 556; 9 0. C. D., 260. 
Jones v. Commissioners, 2 0. C. C. (n. s.) 14; 15 0. C. D., 510. 

In view of the foregoing, and since it appears that the bridge in question is not 
situated upon a state or county road, or any road falling within the classifications 
named in sections 2421 and 7557 G. C., I advise you that the county commissioners 
are not authorized to assist in repairing the bridge in question. The duty of repair
ing the bridge rests upon the village of Bridgeport, and the authority and duty of 
the village is exclusive. 

I understand the last paragraph of your letter to mean that the present aggre
gate tax rate in the village of Bridgeport is 15 mills, and if all the items going to make 
up this rate fall within the provision of section 5649-5b, G. C., then it follows that 
an increased rate of taxes cannot be levied in the village for the purpose of repair
ing the bridge in questiQn, since there is no statute under which the repair of this 
bridge may be regarded as an emergency, in view of the circumstances set forth in 
your communication. The only relief that I am able to suggest is to be obtained by 
a reduction of expenditures by the village for other purposes, in order to produce a 
surplus which might be applied to the repair of the bridge. 

Respectfully, 
EDWARD C. TuRNER, 

AUorney-General. 
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1570. 

OFFICES INCOMPATIBLE-TOWNSillP OR RURAL ASSESSOR-1IEM
BER OF BOARD OF TRUSTEES OF OIDO SOLDIERS' AND SAILORS' 
ORPHANS' HOME AT XENIA, OillO. 

An assessor of a to'IJJ'n8hip or ward is not eligible to act' as a member of the board of 
tTU8tees of the Ohio Soldiers' and Sailors' Orphans' Home at Xenia during his term of 
office as assessor. 

CoLUMBus, OHio, May 11, 1916. 

HoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 

~Y DEAR GovERNOR:-llour r~ue~t for .an opinion il!_a-s follows: 

"Can a citizen of Ohio, otherwise qualified, act as a member of the board 
of trust-ees of the Ohio Soldiers' and Sailors' Orphans' Home at Xenia, Ohio, 
and at the same time act as assessor for the township or ward in which he 
resides?" 

Section 5590 of the General Code, which is section 95 of the Parrett-Whittemore 
bill,so-called (106 0. L., 270), is as follows: 

.,.An assessor, member· of a county board of revision or an assistant, 
• • * or other employe of a county board of revision, shall not, during 
the term of office, or period of public service, * * * hold any other 
public office of trust or profit, except offices in the state militia or the office of 
notary public." 

In view of the express provisions contained in the section quoted above, it is 
my opinion that an assessor for the township or ward in which he resides may not 
act as a member of the board of trustees of the Ohio Soldiers' and Sailors' Orphans' 
Home at Xenia, Ohio. · 

In this connection permit me to invite your attention to opinion No. 1415, rendered 
your office under date of March 24, 1916, which relates to the same subject matter, 
and deals with the question of a member of the board of revision holding office as a 
member of the board of trustees of the Ohio Soldiers' and Sailors' Orphans' Home at 
Xenia, Ohio. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 
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1571. 

·CHATTEL MORTGAGE OR LOAN BROKERS-ANY SUCH BROKER WHO 
OBTAINS STATE LICENSE IS NOT REQUIRED TO PAY ANY ADDI
TIONAL LICENSE FEE TO A MUNICIPALITY: 

Any "chattel mortgage or loan broker" who is required muter the provisions of section 
6346-1, G. C., et seq., known as the Lloyd act, to obtain a state license, may not be required 
by a municipality Ia pay any further or additional license fee. 

CoLUMBUs, 0Hro, May 12, 1916. 

HoN. HARRY T. HALL, Superintendent of Banks, Columbus, Ohio. 

DEAR Srn:-I have your letter of April 17th as follows: 

"Some of the municipalities of the state are passing ordinances requiring 
persons engag;ed in business under the Lloyd act to take out a municipal 
license in addition to that required by the statute. 

"I doubt very much whether a municipality has the power in the face 
of the Lloyd act to legislate upon the subject of chattel loans or to exact from 
licensees of the state an additional fee to do business. 

"Will you please hand us your opinion upon this subject so that it may be 
promulgated before considerable legislation is had by the municipalities upon 
this suhject'?" 

Before considering the direct question submitted in your foregoing inquiry, it 
must be determined first, independent of the provisions of the Lloyd act, to what 
extent the authority of a municipality goes in the matter of licensing the various persons, 
firms, partnerships, associations and corporat;ions named in section 6346-1 G. C., 
as amended 106 0. L., 281, which is one of the sections of said act. The only authority 
that may be exercised by a murucipality in th.is respect is conferred by the provisions 
of section 3670 G. C., which provides as follow~: 

"Sectio,n 3670. To regulate and license manufacturers and dealers in 
explosives, pawnbrokers, chattel mortgage and salary i~an brokers, * * *. 
In the granting of any lice rise a municipal corporation may exact a'nd receive 
such sums of money as the co1Jncil shall deem propE;~r and expedient." 

It was held in theca~ of FJ;ench v. City of Toledo, 81 0. S., 160, that this section 
authorizing municipal corporations to license and regulate. chattel mortgage and salary 
loan brokers, does not authorize the exaction of a license from persons engaged, other
wise than as brokers, in the business of loaning money upon loans secured by mortgages 
on personal property. 

Commenting upon the scope of the ;,uthority conferred in this section, Summers, J., 
said in this ease: 

"The affidavit charges that he engaged in the business of loaning money 
upon loans secured by a mortgage on personal property without first having 
obtained a license. The statute does not authorize municipalities to require 
a license to transact such business, or to regulate it. No general authority is 
referred to, under which, in the absence of the specific provision, the ordinance 
may be upheld. And if there was a general welfare clause this special pro
vision would be construed to contain all the power in that respect granted, 
and to exclude any such power under the general grant." 
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In view of the interpretation of this section by the court in the foregoing case, 
it is clear that the power of a municipality to license in the matters involved here is 
very limited and confined to the specific persons named in said section and may not 
be extended by implication. In other words, in so far as that authority may be in
volved in this inquiry, it may be said to extend to and include only "chattel mortgage 
and salary loan brokers." 

The provisions of the Lloyd act, as found in section 6346-1, supra, are much more 
comprehensive. This section provides: 

"Section 6346-1. It shall be unlawful for any person, firm, partnership, 
association or corporation, to engage, or continue, in the business of making 
loans, on plain, endorsed, or guaranteed notes, or due bills, or otherwise, or 
upon the mortgage or pledge of chattels or personal property of any kind, 
or of purchasing or making loans on salaries or wage earnings, or of furnishing 
guarantee or security in connection with any loan or purchase, as aforesaid, 
at a charge or rate of interest in excess of eight per centum per annum, includ
ing all charges, without first having obtained a license so to do from the 
superintendent of banks and otherwise complying with the provisions of 
this act." 

It is further provided in section 6346-5 G. C., also a part of said act, that: 

"Nothing in this act shall apply to pawn brokers who obtaima municipal 
license as provided in sections 6337 to 6346, inclusive, of the Ge~eral Code or to 
national banks or to state banks or any person, partnership, association or 
corporation whose business now comes under the supervision of the superintend
ent of banks." 

The state, therefore, in the enactment of this law has included within its pro
visions a much greater diversity of persons, companies and corporations than is in
cluded in its delegation of power to a municipality as expressed in section 3670, supra, 
and further the state has based its classification upon entirely different grounds from 
those named in said section. The thing which determines whether a license is re
quired by the ~tate is the rate of interest charged. In the case of a municipality, under 
section 3670, supra, it is the business only which fixes the status of the parties. A 
municipality may require a license in the cases specified in said section regardless of 
the rate of interest charged in the operation of said business. In other words, it may 
require a license upon the sole ground that the person involved is a chattel mortgage 
and salary loan broker. \Vhile it is very probable that all "chattel mortgage and 
salary Joan brokers" by reason of the rate of interest charged may be brought within 
the provisions of the state law aforesaid, such is not necessarily the case and it there
fore follows that such persons may not be within the operation of said Lloyd act, in 
which event no question could be raised as to the right of a municipality to require 
a license and to charge therefor. 

I have referred to these matters because in case such persons are required to 
obtain a state license the Lloyd act expressly prohibits any further demands against 
them either by the state or a municipality, and I am therefore unable to understand 
how any question may be raised as to any rights of a municipality to exact any addi
tional license fee from any person within the operation of said state law. It is pro
vided in section 6346-2 G. C., as amended 106 0. L., 282, among other things that: 

"No other or further license fee shall be required from any such licensee 
by the state or any municipality." 

27-Vol. I-A. G. 
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This provision aforesaid furnishes a complete answer to your inquiry as applied 
to licensees under said state law. As to such persons u municipality is wholly without 
power to require additional license fees. The effect of said provision is to expressly 
repeal all delegation of power under section 3670, supra, "to exact and receive such 
sums of money as the council shall deem proper and expedient" for licenses to chattel 
mortgage and loan brokers who by the terms of the state law aforesaid are required 
to obtain a state license. This conclusion is further strengthened by the provisions 
of the repealing clause of said Lloyd act, being section 3 of section 6346-10, G. C., as 
amended 106 0. L., 285, which provides as follows: 

"That original sections 6346-1, 6346-2, 6346-3, 6346-4, 6346-5, 6346-6 
and 6346-7 of the General Code, inclusive, and all other acts or parts of acts 
inconsistent with this act be, and the same are hereby repealed." 

Some question may be made as to the applicability of this conclusion to munici
palities which are operating under home rule charters. As to such municipalities, 
section 3 of article XVIII of the constitution only delegates such powers to enforce 
regulations in police, sanitary and other similar matters as are not in conflict with 
general laws. The license required by the state under said Lloyd act being a police 
regulation, such municipalities are therefore within the inhibitions of said section 
6346-2, quoted above, and under its provisions no distinction may be made in their 
favor. 

I must advise, therefore, in answer to your inquiry, which I understand from you 
is confined to the question of the right to demand and exact additional fees, that 
municipalities may not require an additional license fee from any "chattel mortgage 
or loan broker" who is required under said section 6346-1, G. C., et seq., to obtain a. 
state license. 

1572. 

Respectfully, 
EDWARD c. TuRNER, 

Attorney-General. 

COUNTY AND DISTRICT SUPERINTENDENTS OF SCHOOLS-WHO ARE 
ELIGIBLE UNDER SECTIONS 4744-4, G. C., and 4744-5, G. C., TO SERVE 
AS SUCH SUPERINTENDENTS. 

Section 4744-4, G. C., subdivisions (1), (2) and (3) and section 4744-5, G. C., sub
division (1), 104 0. L., 143, require that county and district superintendents shall have 
been engaged or employed for the prescribed length of time in the management, control, 
supervision and superintendence of schools and teachers and their conduct of the same in 
a similar manner and to a like degree to that required of them in the performance of the 
duties imposed upon them as such superintendents by law. 

CoLUMBus, Omo, May 12, 1916. 

HoN. F. B. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 

DEAR SIR:-Yours under date of May 1, 1916, is as follows: 

"According to section 4744-4, only such persons are eligible to serve as 
county superintendents who may qualify according to one of the five clauses 
of said section. 
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"According to section 4744-.5, only such persons are eligible to serve as 
district superintendent who may qualify according to one of the three clauses 
of section 4744-.5. 

"In (1) and (3) of section 4744-4, the phrase 'experience as superintendent' 
is used; in ·(2) section 4744-4 and (2) section 4744-.5 'experience in super
vision' and in (1) section 4744-5 the phrase 'experience in school supervision' 
is used. 

"The department of public instruction requests your official opinion as 
to the definition of the above mentioned phrase, which is intended to apply 
in the interpretation of the clauses in which they respectively occur." 
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Section 4744 G. C., 104 0. L., 142, provides for the election of a county super
intendent of schools by the county board of education of each county. 

Section 4738 G. C., 104 0. L., 140, requires the division of the county into super
vision districts by the county board of education and by section 4739, G. C., 104 0. 
L., 140, it is provided in part that each supervision district shall be under the direc
tion of a di~Strict superintendent, to be elected by the presidents of the village and 
rural boards of education within such district, with certain exceptions not material to 
the present consideration. 

Section 4744-4 and section 4744-5 G. C., 104 0. L., 143, defining the classes of 
persons eligible to the positions of county superintendents and district superinten
dents, respectively, read in part as follows: 

"Sec. 4744-4 G. C. Only such persons shall be eligible as cottnty super
intjendents who shall have: 

"(1) Five years' experience as superintendent and a high school life 
certificate; or 

"(2) Six years' experiexwe in teaching, two years' addjtional experi
en'ce in supervision, and at least a three-year county high school certificate; 
or 

"(3) Five years' experience as superintendent and a county high school 
certificate, and also be a graduate from a recognized institution of colleg,e or 
university rank; or * "' "' 

"Sec. 4744-5, G. C. Only such persons shall be eligible as district super
intendents who shall have: 

"(1) Three years' experience in school supervision, and at least a county 
high school certificate; or * * *" 

Your inquiry involves a determination of the meaning of three words of every 
day use-in the ordinary affairs of men, viz., experience, superintend and supervise. 

''Experience" is defined as: 

"The state or fact of having made trial or proof, or of having acquired 
knowledge, wisdom, skill, etc., by actual trial or observation." Century dic
tionary. 

"Practical acq\laintance with any matter by personal observation or 
trial of it, or by feeling its effects, by living through it, or the like. Web
ster's dictionary." 

That is to say, to have had experience in the sense in which the term "experience" 
is used in the statutes above quoted in a certain matter or class of work, activity or 
profession, means that the person in question has been actually engaged in such matter, 
work, activity or profession. One gains experience in teaching by being engaged in 
the work, profession or occupation of teaching, or, in other words, by being a teacher. 
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"Superintend" is defined: 

"I. To have charge and direction of, especially of some work or•;movement 
regulate the conduct and progress of; be responsible for; manage; supervise; 

"II. To have charge; exercise supervision. Standard dictionary." 

From the same authority I quote the following: 

"Supervise: To have general oversight of; especially as an officer vested 
with authority; superintend; inspect." 

It will thus be seen that the terms "superintend" and "supervise" are, in their 
general sense, synonymous, and it will be seen from an examination of the act in which 
the provisions under consideration are found, that these terms are used as synony
mous and interchangeably throughout the same, as shown by the provisions thereof, 
as follows: 

"Sec. 7706 G. C., 104 0. L. 144: A district superintendent shall visit 
the schools under his charge, direct and assist teachers in the performance of 
their duties, classify and control the promotion of pupils, and shall spend not 
less than three-fourths of his working time in actual class room supervision. 
He shall report to the county superintendent annually, and oftener if re
quired, as to all matters under his supervision. * * * 

"Sec. 7706-3 G. C., 104 0. L. 144: The county superintendent shall 
hold monthly meetings with the district superintendents and advise with them 
on matters of school efficiency. He shall visit and inspect the schools under 
his supervision as often as possible, and with the advice of the district super
intendent shall outline a schedule of school visitation for teachers of the 
county school district. 

"Sec. 7706-4 G. C., 104 0. L. 144: The county superintendent shall have 
direct supervision over the training of teachers in any training courses which 
may be given in any county school district and shall personally teach not less 
than one hundred nor more than two hundred periods in any one year. 

"Sec. 4728 G. C. 104 0. L., 133: Ett.Cb county district shall be under 
the supervision and control of a county board of educntion. * * * 

"Sec 4738 G. C., 106 0. L., 396: The county board of education shall 
divide the county school district * * * into supervision districts. * * * 
The territory of such supervision district shall be contiguous and compact. 
If in the formation of the .supervision districts consideration shall be given 
to the number of teachers employed, etc. * * * The county board of 
education may at their discretion require the county superintendent to per
sonally supervise not to exceed forty teachers. * * * This shall super
sede the necessity of district supervision. 

"Sec. 4739 G. C., 104 0. L., 133: Each supervision district shall be 
under the direction of a district superintendent. Such district superinten
dent shall be elected, etc." 

Section 4740 G. C., 106 0. L., 439, provides for th'e continuance of a village or 
rural school district, which maintains a first grade school and employs a superinten
dent, as a separate district "under the direct supervision of the county superinten
dent. Such district shall continue to be under the direct supervision of the county 
superintendent." 

In section 4742 G. C., 104 0. L., 133, there is reference to supert>ision districts 
in connection with the election of district superintendmtt. 
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In section 4743 G. C., 104 0. L., 133, the compensation of district superinten
dent is made payable by the state and by the supervision district. 

From the above it clearly appears that the duty of both the county and district 
superintendent, at least in part, consists of the supervision and direction of teachers,
that is to say, their superintendence consists of the supervision of teachers and their 
conduct of the schools in which such teachers are employed,- and, as used in the stat
utes under consideration, "experience as superintendent" and "experience in super
vision" may be taken to mean substantially one and the same thing. 

From the foregoing it follows that for a person to have had "experience as su
perintendent," "experience in supervision" or "experience in school supervision,'' 
required by section 4744-4 and section 4744-5 G. C., supra, it is necessary that such 
person shall have been engaged in the work, business or profession of superintending 
managing, directing and controlling teachers in the conduct of the schools in which 
such teachers are employed. 

It is manifestly the purpose of the provisions under consideration to require that 
both the county and district superintendents shall have been, prior to their election 
or appointment, as such, engaged in that class of work necessary to the proper per
formance of the duties imposed upon them by statute, as such superintendents, in 
the control, direction, managenent and supervision of teachers in their conduct of 
the schools under their charge, for the prescribed length of time. That is to say, 
it was intended to require that all those persons who shall be chosen to the positions 
of county and district superintendents shall have been actually engaged for the pre
scribed period of time in the management, control, supervision and superintendence 
of schools and teachers and their conduct of the same in a similar manner and to a 
like degree to that required in the performance of their duties as such superinten
dents. This, in my opinion, is what was contemplated in the use of the phrases re
ferred to in your inquiry. The test in every case is the class of work in which, rather 
than the name under which, the person in question has theretofore been employed. 

1573. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, VILLAGE 
OF LOGAN, OIDO. 

CoLUMBus, Omo, May 12, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of the village of Logan in the sum of $3,500.00 for the 
purpose of purchasing a motor fire apparatus, being seven bonds of five hun
dred dollars each." 

I have examined the transcript of the proceedings of council and other officers 
of the village of Logan, Ohio, in connection with the above bond issue, also the bond 
and coupon form attached, and I find the same regular and in conformity with the 
provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted 
and signed by the proper officers will, upon delivery, constitute valid and binding 
obligations of the village of Logan, Ohio. Respectfully, 

EDWARD c. TURNER, 

A tturney-General. 
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1574. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, VILLAGE 
OF LOGAN, OHIO. 

CoLUMBus, Omo, .May 12, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of the village of Logan, Ohio, in the sum of $13,000.00 in 
anticipation of the collection of special assessments for the improvement of 
Zanesville Avenue, from the north line of Hunter Street to the corporation 
line, being twenty bonds of six hundred and fifty dollars each." 

I have examined the transcript of the proceedings of council and other officers 
of the village of Logan, in connection with the above bond issue, also the bond and 
coupon form attached, and I find the same regular and in conformity with the pro
visions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted, 
and signed by the proper officers, will, upon delivery, constitute valid and binding 
obligations of the village of Logan, Ohio. Respectfully, 

1575. 

EDWARD C. TURNER, 

Attorney-General. 

CASS HIGHWAY LAW-INTERPRETATION OF SECTION 7199 G. C., AS 
TO GIVING OF NOTICE FOR LETTING . OF CONTRACT FOR IM
PROVING AND MAINTENANCE OF ROADS OR LETTING OF BRIDGE 
CONTRACTS---8ECTIONS OF GENERAL CODE REPEALED BY IM
PLICATION BY REASON OF ENACTMENT OF ABOVE SECTION
IN ADVERTISING SALE OF COUNTY ROAD BONDS, SECTION 6929, 
G. C., 106 0. L., 603, GOVERNS--SECTIONS 2343, 2344 AND 2345 G. C., 
ARE NOT REPEALED BY CASS HIGHWAY LAW. 

Where county commissioners determine to construct, improve, maintain or repair 
a road or bridge by contract, the manner of giving notice of the letting of such contract is 
governed by the provisions of section 7199 G. C., 106 0. L., 616. Sections 2352 and 
2353 G. C., in so far as they relate to the letting of bridge contracts, and sections 6252 and 
6253 G. C., in so jar as they relate to the letting of road and bridge contracts, are repealed 
by implication by section 7199 G. C., to the extent that they are inconsistent therewith. 

A sale of county road bonds under section 6929 G. C., is to be advertised in the manner 
specially provided in that section, and the provisions of section 2294 G. C., do not apply 
to the giving of notice of such sale. 

The provisions of sections 2343, 2344 and 2345 G. C., providing for bridge bids 
on plans proposed by the bidder, are not repealed by the Cass highway law. Where, how
ever, a bridge bid is submitted on a plan proposed by the bidder, the plan must be approved 
by the county highway superintendent, and where the entire cost of the bridge exceeds $10,-
000.00 the plan must be approved by the state highway commissioner. Such approval 
should be obtained before a contract is awarded. 

CoLUMBus, Omo, May 15, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-! have your communication of March 28, 1916, which communica
tion reads as follows: 
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"We would respectfully request your written opinion upon the following 
questions: 

"Section 7199, G. C. (Cass act 105-106, 0. L., page 616), provides that 
where the estimated cost exceeds $200.00 and is less than $500.00, publica
tion shall be made upon posters for ten days prior to. letting; if estimated 
cost exceeds $500.00 same may be let after advertising once, not later than two 
weeks prior to letting, in one newspaper. 

"Section 2353 G. C., provides that where estimated cost does not ex
ceed $1,000.00, notice shall be given for fifteen days on a bulletin board. 
Section 2352 G. C., provides that notice shall be given by publication in two 
of the principal newspapers of the county for jour weeks, etc. 

"Section 6252 G. C., provides that notices to contractors shall be pub
lished in two newspapers of opposite politics, and section 6253, G. C., pro
vides for a German paper. 

"Question 1. What section governs in work to be let under said section 
7199 (105-106 0. L., page 616)? 

"Question 2. In advertising road bonds, which section governs, section 
6929 (105-106 0. L., page 603), or section 2294 (105-106 0. L., page 492)? 

"Question 3. Do the provisions of the Cass highway act repeal by 
implication sections 2343, 2344 and 2345, General Code?" 

Section 7199 G. C., reads in part as follows: 

"If, in the opinion of the county commissioners it is advisable to provide 
for the improvement, maintenance and repair of any portion of the highways 
of the county by contract, such contract, if the cost and expense of the im
provement, maintenance or repair of any section of highways, or of any bridge 
or culvert, exceeds two hundred dollars, shall be let by competitive bidding. 
All such contracts shall be awarded by the county commissioners or township 
trustees on estimates, plans and specifications to be furnished by the county 
highway superintendent, to the lowest and best bidder. If the estimated 
cost of such work is less than five hundred dollars, and more than two hundred 
dollars, the same may be let at competitive bidding after advertising the 
same by posters in at ]!~aRt three public places in the county, for ten days 
prior to the letting, and if the estimated cost of such work is more than five 
hundred dollars the same shall be let by competitive bidding, after adver
tisement once not later than two weeks prior to the letting of contracts, in 
some newspaper published and of general circulation within the county, if 
there be any such newspapers published in said county, but if there be no 
such newspapers published in said county then in a newspaper having general 
circulation in said county. * * *" 
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This section which is a part of the Cass highway law, 106 0. L., 574, 616, is by 
direct language therein contained made applicable to the improvement, maintenance 
or repairs of bridges and culverts, and I am of the opinion that the word "improve
ment," as used in this sense, is broad enough to include the construction of a new 
bridge or culvert. 

As pointed out by you the section in question allows contracts to be let without 
competitive bidding where the estimated cost is not more than $200.00. If the esti
mated cost is more than $200.00 and less than $500.00, the letting must be advertised 
by posters in at least three public places in the county for ten days prior to such let
ting. If the estimated cost of the work is more than $500.00, advertisement must 
be made once, not less than two weeks prior to the letting, in some newspaper pub
lished and of general circulation within the countv. if there be any such newspaper 
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published in said county, but if there be no such newspaper published in said county, 
then in a newspaper having general circulation therein. 

Section 2352, G. C., an older statute and which at least prior to the going into 
effect of the Cass Highway law related to bridges, provides that after the plans, etc., 
have been approved the county commissioners shall give public notice in two of the 
principal papers in the county having the largest circulation therein, of the time when, 
and the place where sealed proposals will be received for performing the labor and 
furnishing the material necessary to the erection of a bridge or bridge substructure, 
and that notice shall be published weekly for four consecutive weeks next preceding 
the day named for making the contract. Under the terms of this section it is per
missible to publish the notice in only one paper, if there be only one paper published 
in the county. This section is modified by the two succeeding sections, being sections 
2353 and 2354 of the General Code, which provide that when the estimated cost does 
not exceed $1,000.00, notice of the letting need be given for only fifteen days by posting 
on a bulletin board or by writing on a blackboard in a conspicuous place in the county 
commissioners' or auditor's office, showing the nature of the letting and when and 
where proposals in writing will be received; and that when the estimated cost does 
not exceed $200.00, the work may be let at private contract without publication or 
notice. 

Section 6252 G. C., provides among other things that notice to contractors shall 
be published in two newspapers of opposite politics at the county seat, if there be 
such newspapers published thereat; and that in counties having cities of eight thousand 
inhabitants or more, not the county seat of such counties, additional publication of 
such notice shall be made in two newspapers of opposite politics in such cities. 

Section 6253 G. C., provides that in addition to the publications provided in 
section 6252 G. C., the classes of notices referred to in that section, including notices 
to contractors, shall be published in a newspaper printed in the German language, 
if such newspaper be printed and of general circulation among the inhabitants speak
ing that language in the county within which such advertisements are intended to be 
made. 

Sections 2352, 2353, 2354, 6252 and 6253 of the General Code were all in force 
at the time of the passage of the Cass highway law. The provisions of said 
sections, in so far as they relate to the number of publications, the time of publication 
and the number of newspapers in which publication must be made, are all inconsistent 
with the provision of section 7199 G. C., to the effect that advertisement shall be made 
once not less than two weeks prior to the letting of contracts in some newspaper pub
lished and of general circulation within the county, if there be any such newspaper 
published in said county, but if there be no such newspaper published in said county 
then in a newspaper having general circulation therein. 

Repeals by implication are not favored and every effort must be made to make 
all acts stand, and a later act will not operate as a repeal of an earlier one if the two 
may by any reasonable construction be reconciled. In the case now under consid
eration, however, the provisions, in so far as they relate to the time of publication of 
notice, the number of publications and the number of newspapers in which publication 
must be made, are in my judgment wholly irreconcilable; and this is also true as to 
the provision of section 7199 G. C., requiring newspaper publication where the esti
mated cost is more than $500.00, when compared with the provision of section 2353, 
G. C., excusing newspaper publication where the estimated cost does not exceed 
$1,000.00. 

It is also worthy of consideration that the repealing section of the Cass highway 
law, being section 305 thereof, contains the following provision: 

"This act shall supersede all acts and parts of acts not herein expressly 
repealed, which are inconsiStent herewith * * * " 
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In view of the fact that Section 7199 G. C. is a later enactment than the other 
sections referred to by you, being Section" 2352, 2353, 6252 and 6253 G. C.; that the 
act in which section 7199 G. C. is found contaim an express provision that such act 
shall supersede all Qcts and p!U"ts of acts not therein expressly repealed, which are 
inconsistent therewith, and that certain of the provisions of Section 7199 G. C. as to 
the publication of notices of the letting of contracts for road and bridge work are in
consistent '1\>-ith certain of the provisions of sections 2352, 2353, 6252 and 6253, G. C., 
and that this repugnancy is irreconcilable and follows necessarily from the language 
used in the later section, I am of the opinion that the provisions of the earlier sections, 
in so far as they are inconsistent with the provisions of section 7199 G. C., must be 
held to be repealed by implication, and that the law relating to the publication of 
notice of the letting of contracts for roarl and bridge work is now to be found in sec
tion 7199 G. C. This conclusion is further supported by the fact that section 7199 
G. C., is a special statute relating to the letting of contracts for road and bridge work 
while sections 2352 and 2353 G. C., are general statutes found in the part of the Gen• 
eral Code relating to county buildings and bridges, and embracing within their original 
scope not only bridges, but all classes of county buildings, such as court houses, jails, 
infirmaries and children's homes, and sections 6252 and 6253, G. C., are also general 
statutes relating to the publication of numerous classes of notices. 

Answering your first question specifically, I advise you that where county com
missioners determine to construct, improve, maintain or repair a road or bridge by 
contract, the manner of giving notice of the letting of such contract is governed by 
the provisions of section 7199, G. C. 

Coming now to consider your second question, section 6929 G. C., referred to 
by you, and being section 108 of the Ca~~ highway law, relating to the issuance and 
sale of bonds by county commissioners for road construction and improvement car
ried forward by the commissioners, contains the following provision: 

"The sale of such bonds shall be advertised once not later than two weeks 
prior to the date fixed for such sale, in a newspaper published and of general 
circulation within such county, if there be any such paper published in said 
county, but if there be no such paper published in said county, then in a news
paper having general circulation in said county." 

Section 2294 G. C., 106 0. L., 492, reads as follows: 

"All bonds isHued by board~> of county commissioners, boards of educa
tion, township truHtees, or commissioners of free turnpikes, shall be sold to 
the highest bidder, after being advertised once a week for three consecutive 
week~, and on the same day of the week, i;n a newspaper having general 
circulation in the county where the bonds are issued, and, if the amount of 
bondH to be sold exceeds twenty thousand dollars, like publications shall 
be marle in an additional newspaper having general circulation in the state. 
The advertisement shall state the total amount and denomination of bonds 
to be sold, how long they are to run, the ratP of interest to be paid thereon, 
whether annually or semi-annually, the law or section of law authorizing the 
issue, the day, hour and place in the county where they are to be sold." 

Amended senate bill Ko. 125, 106 0. L. 574, in which act section 6929, G. C., 
is found, was passed .May 17, 1915, approved June 2, 1915, and filed in the office of 
the secretary of state June 5, 1915. 

House Bill Ko. 453, 106 0. L 492, in which act, section 2294, G. C., is found, 
was passed May 27, 1915, approved June 3, 1915, and filed in the office of the sec
retary of state June 4, 1915. 
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It therefore appears that the act containing section 2294, G. C., was passed after 
the act containing section 6929, G. C., was passed, and the later act was first approved 
by the governor, but the former act was first filed in the office of the secretary of state. 
If it were necessary to answer your question by an application of the doctrine of im
plied repeal, the situation would indeed be most difficult of solution. 

In the recent case of State of Ohio v. James H. Lathrop, 93 0. S., page 79, 
decided November 16, 1915, and reported in the Ohio Law Reporter of the date of 
May 8, 1916, volume XIV, No. 6, the court was called upon to consider certain con
flicting provisions of the agricultural commission act, 103 0. L., 304, 340, and the 
so-called Duffy narcotic act, 103 0. L., 505. The agricultural commission act and 
the Duffy narcotic act both assumed to amend section 12672, G. C. The agricul
tural commission act was passed April 15, 1913, approved May 3, 1913, and filed 
with the secretary of state May 7, 1913. The other act in question was passed April 
17, 1913, approved May 2, 1913, and filed with the Secretary of State l\Iay 8, 1913. 

Section 12672, G. C., as it appeared in the two acts was substantially different 
in its provisions, and the court held that in determi)ling which act was to be regarded 
as the law of the state, in so far as the two acts might be in conflict, the date of the 
approval of the governor was immaterial, and that the act found in 103 0. L., 505, was 
to be regarded as the law for two reasons: 

First:-because it was passed by the legislature after the agricultural commis
sion act was passed; and 

Second:-becauRe it was filed with the Secretary of State after the agricultural 
commission act was so filed. 

It will be seen that this decision sheds no light whatever upon the rule that would 
have applied to the facts now under consideration, for the reason that the act con
taining section 6929 is the later act in point of filing, while the act containing section 
2294 G. C., is the later in point of passage by the legislature. In other words, while 
the Supreme Court of Ohio has held that, of two repugnant acts of the general assem
bly, the later, both in point of passage and of filing, repeals by implication the former, 
yet the decision of the court in that case sheds no light upon the question arising where 
one act is the later in point of passage and the other is the later in point of filing. I 
am of the opinion, however, that your question is not to be determined by invoking 
the doctrine of implied repeal, but that the two acts may be harmonized and effect 
given to both upon the well established principle of statutory construction, that where,, 
of two inconsistent acts, one is general in its nature, while the other is special and 
limited in its application, the special and limited provision is to be given effect as to 
the class of persons or things embraced within its terms, and is to be regarded as an 
exception to the general rule. See State ex rel. v. Perrysburg, 14 0. S., 472. 
. I therefore advise you that section 2294 G. C., 106 0. L. 492, while general and 
sweeping in its terms, does not apply to a sale of county road bonds under section 
6929 G. C., for the reason that the latter section provides a special method of ad
vertising such bonds for sale, and that in the sale of road bonds under the section in 
question, such sale is to be advertised once not less than two weeks prior to the date 
fixed therefor, in a newspaper published and of general circulation within the county, 
if there be any such paper published in said county, but if there be no such paper 
published in said county, then in a newspaper having general circulation in said county. 

Section 2343 G. C., to which you refer in your third question, reads as follows: 

"When it becomes necessary for the commissioners of a county to erect 
or cause to be erected a public building, or substructure for a bridge, or an 
addition to or alteration thereof, before entering into any contract therefor 
or repair thereof or for the supply of any material therefor, they shall cause 
to be made by a competent architect or civil engineer the follo·wing full and 
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accurate planR, showinF: all nPce~sary detaili of the work and materials re
quired, with working plans suitable for the use of mPchan:irs or other build
ers in the construction thereof, so drawn as to be easily understood; accurate 
bills, showing the exact amount of the different kinds of material necessary 
to the construction, to accompany the plans; full and complete specifica
tions of the work to be performed, showing the manner and Rtyle required 
to be done, with such directions as v;:ill enable a competent builder to carry 
them out, and afford to biddPrs all needful information; a full and accurate 
estimate of each item of expen~e, and of the aggregate cost thereof. 

"X othing in this section shall prevent the commisRioners from receiv
ing from bidders on iron or reinforced concrete substructures for bridges the 
necessary plans and specifications therPfor." 

Section 2344 G. C., reads as follows: 

"When it becomes necessary to erect a bridge, the county commissioners 
shall determine the length and width of the superstructure, whether it shall 
be single or double track, and advertise for proposals for performing the 
labor and furnishing the materials necessary to the erection thereof. In 
their discretion, the commissioners may cause to be prepared plans, descrip
tions and specifications for such superstructure, which shall be kept on file 
in the auditor's office for inspection by bidders and persons interested, and 
invite bids or proposals in accordance therewith." 

Section 2345 G. C., reads as follows: 

"They shall also invite, receive and consider proposals on any other 
plan at the option of bidders, and shall require that all proposals on such plan 
shall be accompanied with plans and specific·ations showing the number of 
spans, the length of each, the nature, quality and size of the materials to 
be u::;ed, the strength of the structure when completed, and whether there is 
any patent on the proposed plan, or on any, and if any, what part thereof." 
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Section 7199 G. C., being section 156 of the Cass highway law, provides among 
other things that all contracts for the improvement, maintenance or repair of any 
bridge to be awarded by the county commissioners shall be awarded on estimates, 
plans and specifications to be furnished by the county highway superintendPnt. 

I understand that by your third question you mean only to inquire whether the 
provision of section 7199 G. C., referred to above, repeals by implication the provisions 
of the above quoted sections of the General Code, allowing the commissioners to re
ceive from bidders on iron or reinforced concrete substructures for bridges the necessary 
plans and specifications therefor, rendering it discretionary with the commissioners 
in the erection of a bridge as to whether they will cause to be prepared plans, descrip
tions and specifications for the superstructure, and further providing that the commis
sioners shall abo invite, receive and consider proposals on any other plan at the option 
of bidders, provided the othPr plan be accompanied with plans and specifications 
showing the number of spans, the length of each, the nature, quality and size of the 
materials to be used, the strength of the structure when completed, and whether there 
is any patent on the proposed plan, or on any, and if any, what part thereof. 

This question was passed upon by me in opinion No. 832, rendered to Hon. Homer 
E. Johnson, prosecuting attorney, l\Iarion County, on September 16, 1915, and found 
at page 1765 of the attorney-gPneral's report for that year, and in conformity with that 
opinion I advise you that the provisions of sections 2343, 2344 and 2345 of the General 
Code, referred to above, are not repealed by the Cass high way Jaw, either expressly 
or by implication. 
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As pointed out in that opinion, section 7187 G. C., being section 144 of the Cass 
highway law, requires the county highway superintendent to either prepare or approve 
all plans, specifications and estimates for the erection, maintenance and repair of 
bridges and culverts, and this section further provides that no contract for the con
struction of a bridge, the entire cost of which exceeds. $10,000.00, shall be binding 
upon the county unless the plans are first approved by the state highway commissioner. 
Where, therefore, a bid for a bridge is submitted on a plan proposed by the bidder, 
the plan must be approved by the county highway superintendent, and in the event 
that the entire cost of the bridge exceeds $10,000.00 the plans must be approved by 
the state highway commissioner. The approval of the county highway superintendent 
and of the state highway commissioner when required should be obtained before the 
contract is awarded. Respectfully, 

1576. 

EDWARD c. TURNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, VILLAGE 
OF NEWCOMERSTOWN, TUSCARAWAS COUNTY, OHIO. 

CoLUMBus, Omo, May 15, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of the village of NewComerstown, Tuscarawas County, 
Ohio, in the sum of $11,000.00, to pay the village's portion of the cost of 
laying sanitary sewers in certain streets, being five bonds of two thousand 
dollars each and one bond of one thousand." 

I have examined the transcript of the proceedings of the council and other officer 
of the village of NewComerstown, Ohio, relative to the above bond issue, also the 
bond and coupon form attached, and I find the same regular and in conformity with 
the provisions of the General Code. 

I am of the opinion that said bonds prepared in accordance with the form sub
mitted, and executed by the proper officers, will, upon delivery, constitute valid and 
binding obligations of the village of NewComerstown, Ohio. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 
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1577. 

REGULATION OF HOURS OF LABOR-FEMALES EMPLOYED IN LAUN
DRY OF CITY HOSPITAL--8ECTION 1008, G. C., 103 0. L., 555, CON
TROLS-CINCINNATI GENERAL HOSPITAL. 

Hours of labor of ferrw.le employes of the laundry of a city hospital are co-ntrolled by 
section 1008, G. C., as amended, 103 0. L., 555, and an order of the industrial commission 
issued by the division of workshops, factories and public buildings in reference thereto is 
legal and binding. 

CoLUMBus, OHio, May 16, 1916. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-Your request for an opinion as to the operation of section 1008 of 
the General Code, as amended, 103 0. L., 555, is as follows: 

"The industrial collllllission of Ohio respectfully requests of you an 
opinion as to whether or not George H. Hamilton, <:hief deputy of the divi
sion of workshops, factories SJ}d public buildings, wa.s within his legal rights 
when he issued an order under date of March 25, 1916, to A. C. Bachmeyer, 
M. D., superintendent of the Cincinnati general hpspita.l, Cincinnati, Ohio, 
as follows: 

" 'Do not employ females over 18 years of age more than 10 hours in 
any one day, or more than 54 hours in any one week; to be complied with at 
onc.e.' 

"For your fuller information with reference to the circumstances of the 
issuing of this order and the right of chief deputy Hamilton to issue the same, 
I enclose herewith a letter addressed to this commission by Mr. Hamilton 
and also a. letter addressed to Mr. Hamilton by the assistant city solicitor of 
the city of Cincinnati." 

With your letter you enclose a. statement of the facts and circumstances leading 
up to the inquiry by Mr. George H. Hamilton, chief deputy of the division of work
shops, factories and public buildings, which i!:l as follows: 

"Section 1008 of the Gebera.l Code reads in part as follows: 

" 'Females over 18 years of age shall not be employed or permitted or 
suffered to work in or in connection Vlith any factory, workshop, teleph®e 
or telegraph office, millinery, or dressmaking establishment, restaurant or in 
the distributing or transmission of messages, or in any mercantile establish
ment located in any city, more than ten hours in any one day, or more than 54 
hours in any one week, but meal time shall not be included as a. part of the 
work hours of the week or day, pwvided, however, that no restrictions a.s to 
the hours of labor shall apply to canneries or establishments engaged in pre
paring for use perishable goods.' 

"Under date of March 15, 1916, this department issued Order No. 31 to 
A. C. Bachmeyer, l\I. D., superintendeJit of the Cincinnati General Hospital, 
Cincinnati, Ohio. This order reads as follows: 

" 'Do not employ females over 18 years of age more than ten hours in 
any one day, or more than 54 hours in any one week; to be complied with 
at once.' 

"This order was intended to cover violations of the above law in the 
laundry of the Cincinnati General Hospital. 
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"In issuing this order this department considered the laundry operated 
by the above institution as coming within the term factory or worshop. 

"11r. Charles Tatgenhorst, Jr., assistant city solicitor for the city of 
Cincinnati, takes exception to our order, since city hospitals are not speci
fically mentioned in the above law, and cites section 4035 of the General 
Code, which reads as follows: 

" 'The director of public safety shall have the entire management and 
control of such hospitals, when completed and ready for use, and subject to 
the ordinances of council, shall establish such rules for its government, and 
the admission of persons to its privileges, as he deems expedient. Such di
rector may also employ a superintendent, steward, physicians, nurses, and 
such other persons as he deems necessary, and fix the compensation, of all 
persons so employed, which compensation shall be subject to the approval 
of the council.' 

"I attach hereto a copy of 11r. Tatgenhorst's letter, which is self-explana
tory, and we would be pleased to have an opinion from the attorney-general 
covering the points of difference in this case. 

"If we are wrong in our contention you can readily see what this means 
to the thousands of women employed in the various state and city institu
tions of like nature throughout this state from the standpoint of humanitar
ianism.' 

The term "workshop" is defined in the Century dictionary as follows: 

"A shop or building where a workman, mechanic or artificer, or a number 
of such carry on their work. A place where any work or handicraft is carried 
on." 

The Standard dictionary defines the same term as follows: 

"A building or room where any work is carried on, especially a handi
craft." 

The objection to the order which has been raised by the authorities in Cincinnati 
is based on two grounds, and is set forth in a letter from the office of the city solicitor 
as follows: 

"Dr. A. C. Bachmeyer, general superintendent of the Cincinnati hospital, 
has referred to this office for an opinion, your two letters to him under date 
of March 15th, and 30th, and his reply dated J\Iarch 27th, regarding the 
employment of females over 18 years of age in the laundry of the city hospital, 
who you claim are working more than 54 hours a week. 

"I notice in your letter of ;\[arch 27th, that you refer to section 1008 
of the General Code. In looking over this section no reference is made to 
city hospitals, and hence we are of the opinion that that section of the General 
Code does not apply. 

"We are of the opinion that section 403:.5 of the General Code giving the 
director of public safety the entire management and control of the hospital, 
subject to the ordinances of council, applies. This section also provides 
that the director, with the approval of council, shall establish such rules for 
its govemment as he deems expedient, and gives him the power to employ 
the necessary help. 

"Might I suggest that you refer this matter to the attorney-general for 
an opinion as to whether or not the general hospitals of the city come under 
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section 1008 of the General Code? As far as I have looked into theJmatter 
I have been unable to find any case directly in point, and do not believe that 
the attorney-general has as yet given an opinion. We would greatly ap
preciate a reply from you giving us your ideas on this subject." 
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/Granting that the management of the city hospital, under section 4035 of the 
General Code, supra, is in the director of public safety, subject to the ordinances of 
the council, it is to be noted that the hospital is to be managed in accordance with 
the general laws of the state, and any ordinance which might be adopted in conflict 
with such laws would be without force or effect. There is nothing in the law which 
in any manner exempts institutions owned or controlled by a municipality from the 
operation of the law, and hence, assuming that a laundry in the city hospital is a 
workshop as understood by the ordinary interpretation of the term, it is my opinion 
that the order referred to is valid under the powers lodged in your commission. 

Coming to the second objection, namely, that no reference is made in section 
1008 of the General Code, supra, to "city hospitals," it is to be observed that the order 
is directed not against the city hospital, as such, but that part of the hospital known 
as the laundry, which for the purposes of the act in question, by ordinary knowl
edge, is to be regarded as coming within the terms of "factory or workshop." ;:,.;· 

In view of the foregoing, it is my opinion, in answer to the second objection, that 
a laundry operated by a city hospital is covered by the provisions of section 1008 
of the General Code, as amended, supra, and is subject to the inspection and orders 
of your commission, through the department of workshops and factories. 

1578. 

Respectfully, 
EDWARD c. TuRNER, 

Attorney-General. 

BOARD OF EDUCATION-BONDS ISSUED UNDER SECTION 4692, G. 
C., DO NOT BECOME AN "INDEBTEDNESS" OF A SCHOOL DISTRICT 
UNTIL SAID BONDS ARE ACTUALLY SOLD A.~D IN PROCESS OF 
DELIVERY. 

An issue of bonds by the board of education of a school district does not become an 
"indebtedness" of said district within the meaning of the latter part of section 4692 G. 
C., 106 0. L., 397, until said bonds are actually sold and in the process of delivery. 

CoLUli!Bus, OHIO, :\lay 16, 1916. 

HoN. EARL K. SoLETHER, Prosecuting Attorney, Bowling Green, Ohio, 

DEAR Sm:-In your letter under date of April 25th, you request my opinion 
as follows: 

"On February 15, 1916, an election was held in the Grand Rapids rural 
school district, which school district is under county supervision. This 
election was held for the purpose of voting on the question of issuing bonds 
in the sum of $45,000.00 for the purchase of a site, erecting a school house 
and furnishing the same, and resulted in a majority of the electors being in 
favor of the bond issue. 

"On March 6, 1916, the county board of education transferred a part of 
the territory of the Grand Rapids rural school district to the Weston village 
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school district. This transfer not to take effect, however, until the begin
ning of the tax year for 1916, which was April 9, 1916. The electors resid
ing in the territory transferred by the county board voted at this bond elec
tion. On l\Iarch 9, 1916, the Grand Rapids rural school board passed a res
olution providing for the issuance of bonds in the sum of $45,000.00, and 
these bonds have been advertised to be sold on the 27th of April, 1916. 

"The question now presented is, when does the bond issue become a legal 
binding obligation upon the property in the school district, or, in other words, 
is the territory transferred by the county board of education from the Grand 
Rapids rural board of education to the Weston village board of education 
liable for the bond issue above referred to?" 

In response to my request for additional information, I have your letter of May 
1st, in which you state that the electors of the Grand Rapids rural school district 
did not vote on the question of centralization, either before or at the time of the elec
tion for the issuing of bonds; that the county board of education, at the time it passed 
the resolution transferring the territory in question, did not make a distribution of 
the bonded indebtedness, and that a month later, they passed a resolution making 
a distribution of the indebtedness, taking into consideration the bonded indebted
ness referred to in your letter of April 25th; that the resolution passed by the Grand 
Rapids rural school district, providing for the issuance of bonds, provided for the 
levy of taxes on all the property of said school district sufficient to pay the interest 
on said bonds, and also to provide a sinking fund for their retirement at maturity. 

The vote of the qualified electors of the Grand Rapids rural school district, on 
February 6, 1916, in favor of the bond issue referred to in your inquiry, conferred 
on the board of education of said district, the authority to issue said bonds. In the 
exercise of this authority, said board of education, on March 9, 1916, passed its res
olution to issue said bonds, and it appears that in said resolution provision was made 
for the annual levy and collection of a tax on all the taxable property of said district 
sufficient to pay the interest on said bonds, and to provide a sinking fund for their 
final redemption at maturity, as required by section 11 of article XII of the consti
tution. 

While it appears that prior to the date of the passage of the aforesaid resolution 
by the board of education of the Grand Rapids rural school district, to-wit, on March 
6, 1916, the board of education of Wood county school district passed its resolution 
to transfer a part of the territory comprising said rural scbool district to the Weston 
village school district; said resolution of said county board of education, by its terms 
provided that, said transfer of territory should not become effective until April 9, 
1916. This provision was of course subject to the right of a majority of the quali
fied electors, residing in the territory sought to be transferred, to file their written 
remonstrance against said proposed transfer, conferred upon said electors by section 
4692, G. C. (106 0. L. 397), under authority of which the county board of education 
made said transfer. 

Even if the county board of education, in its resolution, had not fixed a definite 
time at which the transfer of the territory in question should become effective, such 
transfer could not have become effective until after the expiration of the thirty day 
period prescribed by said section 4692, G. C., for the reason that the right of the qual
ified electors to remonstrate against such transfer was not foreclosed until after the 
expiration of said period. 

It appears that on April 6, 1916, the county board of education made an equit
able division of the funds of the territory in question, either in the treasury or in the 
course of collection, and also an equitable division of the indebtedness of said terri
tory, in the exercise of the authority conferred upon said board by provision of the 
1atter part of said section 4692, G. C., and that in making a division of said indebt-
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edness said county board of education took into consideration the bond issue re
ferred to in your inquiry. 

Assuming that the county board of education complied with all the requirements 
of said section 469.2, G. C., and that no remonstance against such transfer was filed 
within said thirty day period, the transfer in question, by the terms of the aforesaid 
resolution, became effective on April 9, 1916. The question arises whether on April 
6th, the time when the county board of education made a division of the indebted
ness of the territory, the transfer of which became effective on April 9th, the bonds 
for the issue of which the board of education of the Grand Rapids rural school dis
trict passed its resolution on March 9, 1916, and in said resolution provided for the 
tax levy hereinbefore referred to, but which were not actually sold until April 27, 
1916, were an existing indebtedness of said rural srhool district which the county board 
of education could take into consideration in making said division. It may be ar
gued that the passing of the resolution of March 9.th, by the board of education of 
said rural school district, determined the liability of said district and created a debt 
of said district as of that date. While I think that in providing for an annual tax 
levy on all of the taxable property of said rural school <listrict sufficient to pay the 
interest on said bonds and to create a sinking fund for their final redemption at ma
turity, there was thereby incurred a contingent liability of said district which, upon 
the sale of such bonds on April 27th, becu.nw an indebtedness of the territory com
prising said rural school district as it existed p1ior to the transfer in question, I do 
not think it can be said that prior to the time of the actual issuance of said bonds on 
April 27, 1916, the contingent liability above referred to was an indebtedness of said 
rural school district within the meaning of the latter part of section 4692, G. C., supra. 

A sum of money which is certainly, and in all events payable, is a debt, without 
regard to the fact of the time of payment. A sum of money payable on a contin
gency is not a debt, and does not become a debt until the contingency has happened. 

Kouns v. Reninger, 3 0. C. C. (N. S.), 664. 
Hynicka v. Insurance Co., 4 0. N. P. (N. S.), 297. 

I quote the following from the opinion of the court in the case of Peter v. Par• 
k.inson, 83 0. S., 36. 

"In Perry v. Washburn 20 Cal., 318, Fielrl, C. J., in discussing the pro
vision of the act of congreHs making United States notes 'a legal tender in pay
ment of all debts, public and private,' says: 'Taxes are not debts within the 
meaninJ!: of this provision. A debt is a sum of money due by contract, ex
press or implied. A tax is a charge upon persons or property to raise money 
for public purposes. It is not founded upon contract; it does not estab
liHh the relations of debtor and creditor between the taxpayer and state; 
it does not draw interest; it is not the subject of attachment; and it is not 
liable to set-off. It owes its existence to the action of the legislative power, · 
and does not depend for its validity or enforcement upon the individual 
assent of the taxpayer. It operates in invitum. * * *' In Anderson's 
Dictionay of Law, a tax is defined to be: 'A charge, a pecuniary burden, 
for the support of government. A charg;e or burden for which the state may 
make requisition in a prescribed mode. A tax is not a "debt," that is, an 
obligation for the payment of money founded upon contract. It is an im
post levied for the support of the government, or for some special purpose 
authorized by it. The consent of the taxpayer is not necessary to its en
forcement: it operates in invitum. The form of procedure to collect, us, an • 
action of debt, does not change its character.' " 
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In view of the foregoing it seems clear that while the resolution to issue the bonds 
in question provided for the tax levy required by the above provision of the consti
tution, said bonds were not an indebtedness of the rural school district referred to 
in your inquiry, which could properly be taken into consideration by the county board 
of education on April 9, 1916, the date when said board, acting under authority of 
the latter part of said section 4692, G. C., passed its resolution making a division of 
the indebtedness of said district. 

Inasmuch, however, as the bonds, when duly issued, became a valid and binding 
obligation of the territory comprising said district as it existed prior to the transfer 
of a part of the territory to the adjoining village school district, I am of the opinion 
that said county board of education may now pass a supplemental resolution making 
an equitable division of said indebtedness, and in keeping with my former opinion 
(No. 919 of this department) rendered to you under date of October 13, 1915, I am 
of the further opinion that that part of said indebtedness which will be apportioned 
to the transferred territory by the county board of education will become the obli
gation of the Weston village school district as enlarged by the territory so transferred. 

1579. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

STATE HIGHWAY COMMISSIONER-APPROVAL OF BOXDS OF THREE 
DEPUTY STATE HIGHWAY COMMISSIONERS. 

CoLUMBUs, Omo, May 16, 1916. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR:-I have your communication of May 15, 1916, transmitting to me 
for approval the bonds of A. H. Hinkle, J. R. Chamberlin and H. M. Sharp, deputy 
state highway commissioners. ' 

I find these bonds to be properly drawn and executed, and am therefore return
ing the same with my approval as to form endorsed thereon. 

1580. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

APPROVAL, RESOLUTIONS FOR IMPROVEMENT OF CERTAIN ROADS IN 
ATHENS, AUGLAIZE, GUERNSEY, SANDUSKY, SUMMIT,W ASHINGTON, 
WAYNE, TRUMBULL, WILLIAMS, LICKING AND KNOX COUNTIES. 

CoLUMBus, OHIO, May 16, 1916. 

HoN. CLINTON CoWEN, State Highway Commissioner, Colum~us, ·Ohio. 

DEAR SJR:-I have your communication of ::\-fay 8 and :\lay 11, 1916, transmitting 
to me for examination final resolutions relating to the following roads: 

"Athens county-Athens-Logan road, Sec. 'I,' Pet. No. 2061, I. C. H. 
No.155. 
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"Auglaize county-Kenton-Wapakoneta road, Sec. 'D,' Pet. Xo. 2075, 
I. C. H. Xo. 166. 

"Auglaize county-Celina-Kossuth road, Sec. 'A,' Pet. No. 2085, I. C. H. 
No. 174. 
/'Guernsey county-McConnelsville-Cambridge road, Sec. 'A,' Pet. No. 

---2403, I. C. H. No. 484. 
/"Sandusky county-Fremont-Bowling Green road, Sec. 'A,' Pet. No. 2893, 

-f C. H. No. 278. 
/"Summit county-Akron-Canton road, Sec. 'Q,' Pet. No. 2966, I. C. H. 

-~o. 66, ~I. ~I. No.9. 
-' ~"Vlashington county-Marietta-McConnelsville road, Sec. 'L,' Pet. No. 
~058, I. C. H. No. 393. 

_.)'Washingt~n county-Marietta-:McConnelsville road, Sec. 'L,' Pet. No . 
. '3058, I. C. H. Xo. 393. 

//Wayne county-8ec. 'P,' Wooster-Canal Dover road, Pet. Xo. 3076, 
I. C. H. No. 414. 

/'"-ayne county-Sec. 'P,' Wooster-Canal Dover road, Pet. No. 3076, 
Y.c. H. No. 414. 

/ _)'Trumbull county-8ec. 'L,' Chagrin Falls-Greenville road, Pet. No. 
2987, I. C. H. No. 35 . 
./"Williams county-Bryan·"-est Unity and Bryan-Wauseon roads, Sec. 

/B,' Pet. Xos. 3087 and 3082, I. C. H. Xos. 307 and 297. 
/'"-illiams county-Bryan-"7est Unity and Bryan-Wauseon roads, Sec. 

':B,' Pet. Nos. 3087 and 3082, I. C. H. X os. 307 and 297. 
/"Williams county-Bryan-West Unity and Bryan-Wauseon roads, Sec. 

)E,' Pet. Nos. 3087 and 3082, I. C. H. Nos. 307 and 297. 
/ _d'Williams county-Bryan-Edgerton road, Sec. 'A,' Pet. No. 3083, I. C. H. 

- --NO. 309, l\1. M. No. 1. 
~/"Williams county-Bryan-Edgerton road, Sec. 'A,' Pet. No. 3083, I. C. H. 

_)lfO. 309, M. M. R. No. I. 
,..,c:"Williams count!-Bryan-Edgerton road, Sec. 'A,' Pet. No. 3083, I. C. H. 
. 1\o. 309, M. M. R. No. I. 

_/"Licking county-Newark-Lancaster road, Sec. 'A,' Pet. No. 2578, I. ·c. 
,.AI. No. 359. 

/"Knox county-Columbus-"-ooster road, Sec. 'J,' Pet. No. 2548, I. C. H. 
No. 24, M. M. R. No. X. 
~'Knox county-Columbus-"7ooster road, Sec. 'I,' Pet. No. 2548, I. C. H. 

_/ ~.v. 24, M. M. R. No. X." 
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I find these resolutions to be in regular form and am, therefore, returning the 
same with my approval endorsed thereon. 

Hespectfully, 
EDWARD c. TURXER, 

Attorney-General. 
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1581. 

APPROVAL, LEASES OF C.AJ.~AL LANDS IN HOCKING AND ROSS COUNTIES 

CoLUMBus, Omo, May 17, 1916. 

RoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR:-You submitted to me for my approval leases of lands as follows: 

A. Lease to T. R. Cowell, lands in Hocking county, Green township, 
containing 80 acres. 

_/'2. Lease to D. D. Flanagan, lands in Colerain township, Ross county, 
oontaining 1,280 acres. · . 

_/3· Lease to D. D. Flanagan, lands in Colerain township, Ross county, 
containing 160 acres. . 
~'4. Lease to D. D. Flanagan, lands in Colerain township, Ross county, 

, --oruo, containing 160 acres. 
"5. Lease to D. D. Flanagan, lands in Colerain township, Ross county, 

-~ining 160 acres." 

I have examined the above described leases and find the same to be regular and 
legal in form and am returning the same with my approval endorsed thereon. 

1582. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

LOOKOUT MOUNTAIN MONUMENT-80LDIERS' MEMORIAL COMMI8-
SION IS AUTHORIZED TO PAY EXPENSES OF PERSON DESIGNATED 
TO UNVEIL MONUMENT AND ALSO EXPENSES OF STENOGRAPHER 
TO MAKE RECORD OF DEDICATORY EXERCISES. 

The soldiers' memorial commission to erect Lookout mountain monument is authorized 
to pay from the appropriation for the erection and completion of the monument the expenses 
of the person designated to unveil the monument at the dedicatory exercises, as well as the 
expenses of a stenographer to make a record of said proceedings. 

CoLuMBUS, 0Hro, May 17, 1916. 

RoN. SAMUEL H. BoLToN, Chairman Soldiers' Memorial Commission to Erect Lookout 
Mountain Monument, McComb, Ohio. 

DEAR SJR:-Under date of May 15th you wrote me a letter as follows: 

"Will we, as a board of commissioners, be allowed to take with us at the 
dedication of Lookout mountain monument, our wives, a lady to unveil the 
monument and a stenographer, at the state's expense, and if we run an excur
sion (which we expect to do) to take a physician, he to charge nothing except 
actual expenses for his services? 

"I talked the matter over with the auditor of state. He said that it was 
satisfactory to him if it was with you. I think, under section 2, amended 
senate bill No. 100, we have that privilege, but wish to have your opinion." 
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The act creating your commission and appropriating money for the uses thereof 
is found in 106 0. L., 128. 

Section 1 of said act authorizes the governor to appoint five members of such 
commission "to contract for and to purchase a site on the battlefield of Lookout Moun
tain, Tennessee, and to have erected thereon a suitable monument or memorial to 
commemorate the bravery of Ohio troops who participated in that battle. The 
commission is further given the authority to purchase land, if necessary, and to do all 
things necessary to carry out the purposes of the act. 

Under section 2 it is provided that no member of the commission shall receive 
any compensation, but each member shall receive his necessary and actual traveling 
expenses. It is further provided therein that 

"All expenses incurred by the commission in carrying out the purposes 
of this act shall be paid from the state treasury upon the warrant of the auditor 
of state upon the presentation of itemized vouchers signed by the chairman 
and secretary of the commission." 

Section 3 of the act carries the appropriation, and is as follows: 

"For the purpose of paying the cost and expenses of erecting such monu
ment or memorial and defraying the expenses of such commission, there is here
by appropriated, out of any funds in the state treasury to the credit of the 
general revenue fund, not otherwise appropriated, the sum of $20,000.00, 
$3,000.00 of which shall be available upon the taking effect of this act, and 
$17,000.00 of which shall be available on and after September 1, 1915." 

It is specifically provided that the $20,000,00 appropriated is for the purpose 
of paying, first, the cost and expenses of erecting such monument or memorial, and 
secondly, of defraying the expenses of such commission. The commission is not only 
authorized to contract for and purchase a site and to have erected thereon a monu
ment, but is also given authority "to do all other thin11:s necessary to carry out the 
purposes of this act." It is a well known fact that dedicatory exercise<j are always 
conducted at the completion of monuments and memorials; and the legislature, 
having given the commission the power to do all things necessary to carry out the 
purposes of the act, must undoubtedly have intended that the appropriation for the 
purpose of the erection and completion of the monument should also extend to the 
payment of the proper costs of the dedicatory exercises; that is to say, to pay those 
costs which are necessarily incident to the exercises themselves, but not to pay the 
costs of transporting persons to attend the exercises as a part of the audience. 

In view of such fact, I am of the opinion that the commissioners would not be 
authorized, at the state's expense, to take their wives to such exercises nor to take 
a physician on an excursion train to be run at that time for the purpose of attending 
the exercises. However, I believe it to be well within the purpose of the appropriation 
to pay the expenses of the person designated and appointed by the commission to 
officiate at such exercises in unveiling the monument and also the expenses of a sten
ographer to attend in order to make a record of the dedicatory exercises. 

Respectfully, 
EDWARD c. TuRNER, 

Attorney-General. 
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1583. 

CIVIL SERVICE--FEES TO BE CHARGED APPLICA..'\TS FOR EXAMINA
TIONs-WHEN COLLECTED-NO FEE WHERE THERE IS NO ANNUAL 
SALARY. 

__...... The fees for a civil service examination are not required to be collected at the time 
applications therefor are filed, but may be collected from applicants when such examina
tion is held. 

__ -) The incumbents of positions under civil service laws who are paid a certain amount 
per hour or day when employed, and who are irregularly and not continuously employed, 
do not receive an annual salary in the sense that term is used in section 486-11, G. C., as 
amended, 106 0. L., 407, and may not be charged an examination fee. 

'Examination fees may be charged an applicant for a non-competitive examination 
held under section 476-14, G. C., as amended, 106 0. L., 409, and if said applicant there• 
after takes a competitive examination, said fees may again be charged. 

A person who has successfully passed a competitive examination for any position 
may, in the absence of an eligible list therefor, be appointed provisionally to said position 
without taking the non-competitive examination as provided in section 486-14, G. C., supra, 
and he does not thereby lose his standing obtained from the competitive examination. If, 
however, the civil service commission, in the exercise of its discretion, should require him 
to take a non-competitive examination, he must pay. the fees therefor as prescribed by sec
tion 486-11, G. C., supra. 

CoLm.mus, Omo, May 17, 1916. 

The State Civil Service Commission, Columbus, Ohio. 

GENTLEMEN:-! have your letter of May 10, 1916, submitting the following in
quiries: 

"1. Is it necessary to collect the required fees from all filing applications 
at the time the application is filed, or can these fees be collected when the 
examination is held, and require only those who take the examination to pay 
such fees? · 

"2. On what basis must fees be charged where the pay for positions for 
which the applicants desire to take an examination is at an hourly or daily 
rate, as fixed by law, ordinance or rule of board creating the positions, and 
where the employment is not regular? 

"(a) When the examination is held for positions, the incumbents of 
which are paid a stipulated amount per hour, or per day, and who are em
ployed irregularly from time to fime, and whose total earnings per annum 
probably would amount to over $600.00 for the period employed? 

"(b) The same as the foregoing, the incumbent receiving the same rate 
of compensation, but whose total earnings per annum would probably amount 
to less than 8600.00 for the short period of employment each year? 

"3. Must fees be collected for non-competitive examinations when a 
provisional appointment is made in the absence of an eligible list, under sec
tion 486-14? 

"4. If so, when a competitive examination is held for the same position, 
is a provisional appointee required to pay another fee should he compete in 
this competitive examination for the position to which he has been provi
sionally appointed? 

"5. (a) If a person whose name appears upon an incomplete eligible 
list, and cannot be certified owing to the fact that we have no appropriate 
lists from which to make certification of three names, is appointed provisionally 
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t{) a position for which he has taken a competitive examination, and from the 
result of which his name was placed on the incomplete eligible list referred to, 
and is provisionally appointed after said list is established, is such provisional 
appointee required to take a non-competitive examination, or can he be qual
ified for provisional appointment from the result of the competitive examina
tion? 

"(b) If he can be qualified for the provisional appointment from the 
result of the competitive examination referred to, does he lose his standing 
on the incomplete eligible list resulting from the competitive examination 
referred to? 

"(c) If he cannot be qualified from the result of the competitive ex
amination referred to, and is compelled to undergo a non-competitive examina
tion for provisional appointment, is he required to pay an examination fee 
for said non-competitive examination?" 

855 

Your first two inquiries involve a consideration of that part of section 486-11, 
as amended in 106 0. L., 407, which provides as follows: 

"The commission shall require persons applying for admission to any 
examination provided for by this act or by the rules of the commission pre
scribed thereunder, to file with the commission within a reasonable time 
prior to the proposed examination a formal application in which the appli
cant shall state under oath or affirmation: 

"(1) Full name, residence and postoffice address. 
"(2) Nationality, age and place and date of birth. 
"(3) Health and physical capacity for the public service sought. 
"(4) Business and employments and residences for five previous years. 
"(5) Such other information as may be reasonably required touching 

the applicant's merit and fitness for the public service sought; but no inquiry 
shall be made as to any religious or political opinions or affiliations of the appli
cant. 

"No fee or other assessment shall be charged for examination for posi
tions, provided for by this act or by the rules of the commission prescribed 
thPrmmder, whem the annual salary does not exceed sbc hundred dollars; for 
positions where the annual salary exceeds six hundred dollars and is less than 
one thousand dollars, an examination fee of fifty cents shall be charged; for 
positions where the annual salary is one thousand dollars or more, an examina
tion fee of one dollar shall be charged. * * *" 

This section plainly provides that the fee charged under its authority shall be 
charged for examination for positions provided for by the civil service act or by the 
rules of the commission thereunder. It would seem to be a necessary result from these 
provisions that the fee therein prescribed may be collected when the examination is 
held and its collection is not required upon the filing of an application for an examina
tion. Therefore, in answer to your first inquiry, I advise that a fee for an examina
tion prescribed by said section is not required to be paid at the time an application 
is filed, but such fee may be paid by the applicant at the time he takes said examina-
tion. · 

The provisions of said section above quoted further provide that no fee for ex
amination shall be charged where the annual salary does not exceed $600.00. Under 
this requirement of the statute you ask, first, on what basis must fees be charged when 
the examination is held for positions, the incumbents of which are paid a certain amount 
per hour or per day, and who are not employed regularly and whose total earnings per 
annum would probably amount to over $600.00 for the time actually employed? This 
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inquiry is prompted by the difficulty in determining whether the term "annual salary" 
as used in this statute may apply to the compensation paid to the persons designated 
and described in this inquiry. I am of the opinion that the compensation of such per
sons, which is based upon service by the hour or day, which service is irregular and not 
continuous, may not be said to be an annual salary in the sense that term is employed 
in this statute, but that the term "annual salary," as used in said statute, implies a pay
ment for services based upon a year as the unit of time employed and also upon con
tinuity of service for that period. This conclusion, I think, is in harmony with the 
decision of the court in the case of Thompson v. Philips, 12 0. S., 617, and Gobrecht v. 
Cincinnati, 51 0. S., 68. It follows, therefore, that in neither of the cases mentioned 
in your second inquiry may examination fees be charged. 

Your third inquiry refers to non-competitive examinations which are authorized 
by the provisions of section 486-14, G. C., as amended, 106 0. L., 409, as follows: 

'"'
7henever there are urgent reasons for filling a vacancy in any position 

in the classified service and the commission is unable to certify to the appoint
ing officer, upon requisition by the latter, a list of persons eligible for ap
pointment after a competitive examination, the appointing officer may nomi
ate a person to the commission for non-competitive examination, and if such 
nominee shall be certified by the commission as qualified after such non
competitive examination, he may be appointed provisionally to fill such 
vacancy until a selection and appointment can be made after competitive 
examination." 

The non-competitive examination thus prescribed in this section is an examina
tion for a position provided for by the civil service act and therefore is an examination 
within the meaning of that term as used in section 486-11, supra, for which a fee may 
be charged if the annual salary for the position involved exceeds $600.00. I am there
fore of opinion that when a non-competitive examination is held for a position, the 
annual salary of which exceeds 8600.00, a fee may be charged for such examination, 
based upon the rates prescribed by section 486-11, supra. 

My answer to your fourth question is yes, because a competitive examination is 
entirely separate and distinct from a non-competitive examination, and the provisions 
of said section 486-11 make no exceptions in favor of an applicant who takes a com
petitive examination after he has taken a non-competitive examination. 

In answer to subdivision (a) of your fifth question, I desire to say that the person 
described therein may be appointed provisionally without 11. non-competitive examina
tion if the civil service commission, required to certify said person, is satisfied with 
his qualifications, as determined by the competitive examination, and certifies that 
he is qualified to be appointed as a provisional appointee. In other words, I am of 
the opinion that the provisions of section 486-14, supra, may not be construed to be 
mandatory in a case where there is but one person on an eligible list and the appoint
ing authority desires to appoint said person provisionally. It is manifest that such 
person, having taken and passed a competitive examination, has met the requirements 
of the civil service law in the matter of demonstrating his merit and fitness for the 
position, and a non-competitive examination would add nothing to his qualifications, 
nor would it furnish any additional evidence of his merit and fitness for the position. 
In such a case I think the statute may fairly be said to be directory on the civil service 
commission and that said commission may exercise its judgment in determining whether 
a non-competitive examination should be required. 

Answering subdivision (b) of said fifth inquiry, if the person in question receives 
a provisional appointment, he does not thereby lose his standing on the eligible list, 
because there is no provision of law which requires him to surrender his rights on the 
eligible list on account of having accepted a provisional appointment. Therefore he 
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still retains the position on the eligible list to which his grade in the competitive ex• 
amination entitles him. That is to say, if at a subsequent competitive examination 
three other persons should obtain a higher standing than that held by him, he could 
no longer be considered on the eligible list, but if such subsequent competitive exami
nation produces no more than two candidates whose grades are above the grade held 
by him, he may still retain his position on the eligible list. 

Answering subdivision (c) of your fifth inquiry, if the commission, for any reason, 
is not willing to accept the competitive examination as proof of the applicant's quali
fications, and will not certify him for a provisional appointment upon the strength of 
such competitive examination, he may be required to take a non-competitive examina
tion, in which event he must pay a fee if the annual salary of the position to which he 
is appointed exceeds $600.00, as prescribed in section 486-11, supra. 

I desire to observe in closing that the term "eligible list", is used in the foregoing 
opinion in the same sense in which it is employed by you in your inquiries, but that 
in a proper legal sense there may be no incomplete eligible list. In other words, there 
is no eligible list of any kind until three persons are duly qualified to be certified thereon, 
which three persons constitute the only eligible list recognized by the statute. 

1584. 

Respectfully, 
EDWARD c. TuRNER, 

Attm-ney-General. 

APPROVAL, RESOLUTION FOR IMPROVEMENT OF SECTION "A" SKELLY
EMPIRE ROAD IN JEFFERSON COUNTY. 

CoLUMBUS, OHio, May 17, 1916. 

RoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of May 16, 1916, transmitting to me 

for examination final resolution relating to the following road: 

"Jefferson County-8ec. 'A' Skelly-Empire road, Pet. No. 2542, I. C. H. 
No. 378." 

I find this resolution to be in regular form and am, therefore, returning the same 
with my approval endorsed thereon. Respectfully, 

1585. 

EDWARD C. TURNER, 
Attm-ney-General. 

DISAPPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, MIAMI 
COUNTY, OffiO, FOR CONSTRUCTION OF GRAND STAND AT MIAMI 
COUNTY FAIR GROUNDS-TAX DUPLICATE INSUFFICIENT TO 
MAKE REQUIRED LEVY. 

CoLUMBUS, OHIO, May 18, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE:-Bonds of Miami County, Ohio, for the construction of a grand 
stand at the Miami County fair grounds in the aggregate amount of $18,-
000.00, being 36 bonds of $500.00 ear.h." 
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I have examined the transcript of the proceedings of the county commissioners 
and other officers of Miami county in connection with the issuance of the above bonds, 
and I am unable to approve the same because the amount of the bond issue, together 
with the interest which will accrue upon said bonds prior to their due date, is in excess 
of the amount which can be raised by tax levy authorized under section 9887-1 of the 
General Code (106 0. L., 484). The pertinent part of this section is as follows: 

"* * * The county commissioners may levy a tax upon all the tax
able property of a county for the improving of such grounds not to exceed one
twentieth of one mill in any one year and not for a period of more than five years. 
and in anticipation of the collection of this tax the commissioners may issue 
and sell the bonds of the county bearing interest not to exceed six per cent. 
per annum, payable semi-annually; * * *" 

The tax duplicate of Miami county for the year 1914, according to the transcript, 
shows the .assessed value of all property subject to taxation as $72,600,000.00; the 
1915 duplicate is $79,190,300.00. The tax levy authorized under the language of the 
above section of the General Code based upon the duplicate for said year will be in
sufficient to pay the bonds and interest as they fall due. 

I am of the opinion that the county commissioners of Miami county, Ohio, are 
without authority to issue bonds to the amount of $18,000.00 under section 9887-1 of 
the General Code, and advise you not to accept the same. 

1586. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 

APPROVAL, CERTAIN LEASES OF CANAL LANDS. 

CoLUMBus, 0Hro, May IS, 1916. 

HoN. FRANK R. FAUVER; Superintendent of Public Works, Columbus, Ohio. 

DEAR SIR:-I have your communication of May 8, 1916, transmitting to me for 
examination the following leases of canal lands: 

"Valuation. 
"The Baltimore & Ohio R. R. Co., Cleveland, Ohio _____________ $6,666 66 
"The Baltimore & Ohio R. R. Co., Cleveland, Ohio _____________ 16,666 66 
"The Columbus Railway Power & Light Co., Columbus, Ohio____ 1,666 66 
1'C. H. Gale, Cleveland, Ohio________________________________ 3,500 00 
;'John Spurgeon, Kirkersville, Ohio___________________________ 200 00 
!'Mrs. Louisa C. Hartman, Logan, Ohio_______________________ 400 00 
~T. J. Reilly, Akron, Ohio ______________________ :.____________ 2,050 00 
"F. 0. Davey, Logan, Ohio__________________________________ 600 00 
!'J. W. Jones, Logan, Ohio___________________________________ 100 00 
"B. F. Sims, Sugar Grove, Ohio______________________________ 416 66 
~. R. Cowell, Parkersburgh, W. Va., ~ Royalty and $200.00 advance 

payment." 

I find these leases to be in regular form and am therefore returning same with 
my approval endorsed upon triplicate copies thereof. 

Respectfully, 
EDwARD C. TURNER, 

Attorney-General. 
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1587. 

LOOKOUT MOU~TAIN MO~UME~T-APPROVAL OF CO~TRACT AND 
BOND. 

CoLUMBUS, Oaro, May 18, 1916. 

HoN. SAMUEL H. BoLTON, Chairman Soldiers Memorial Commission to Erect Lookout 
Mountain Monument, McComb, Ohio. 

DEAR Sm:-I am in receipt of the four copies of the contract entered into by 
your commission with The Bunnell Company, of Cleveland, Ohio, for the erection 
of a monument on Lookout Mountain, Tennessee, and the approach thereto, and 
the bond given for the faithful performance thereof. 

I have carefully examined the contract and bond and hereby approve the same. 
I have this day filed in the office of the auditor of state one copy of the contract 

and the bond, have sent one copy of the contract to the contractor, The Bunnell Com
pany, and herewith hand you two copies thereof. 

1588. 

Respectfully, 
EDWARD c. TuRNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY NEW 
ANTIOCH RURAL SCHOOL DISTRICT, CLINTON COUNTY, OHIO. 

CoLUMBus, Omo, May 18, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE:-Bonds of New Antioch rural school district, Clinton county, 
Ohio, in the sum of $20,000.00, to erect and furnish a school house, being 
forty bonds of five hundred dollars each." 

I have examined the transcript of the proceedings of the board of education and 
other officers of the New Antoich rural school district relative to the issuance of the 
above bonds; also the bond and coupon form attached, and I find the same regular 
and in comformity with the provisions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form submitted 
and executed by the proper officers will, upon delivery, constitute valid and binding 
obligations of the new Antioch rural school district. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 
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1589. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY NOR
WALK CITY SCHOOL DISTRICT, HURON COUNTY, OIDO. 

CoLUMBus, Omo, May 18, 1916. 

Industrial Commission of Ohio, Columhm, Ohio. 

GENTLEMEN:-

"RE:-Bonds of Norwalk City school district, Huron county, Ohio, in 
the amount of $8,500.00 for the purpose of erecting an addition of two rooms 
to Pleasant street school building, and for the equipment of the same, being 
seventeen bonds of five hundred dollars each." 

I have examined the transcript of the proceedings of the board of education and 
other officers of the Norwalk City school district relative to the above bond issue; 
also the copy of bond and coupon form attached, and I find the same regular and in 
conformity with the provisions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form submitted 
and executed by the proper officers will, upon delivery, constitute valid and binding 
obligations of Norwalk City school district. Respectfully, 

1590. 

EDWARD c. TURNER, 

Attorney-General. 

APPROVAL, RESOLUTIONS FOR IMPROVEMENT OF ROADS IN GEAUGA 
AND DELAWARE COUNTIES. 

CoLUMBus, Omo, May 19, 1916. 

RoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I have your communications of May 17, 1916, transmitting to me 
for examination final resolutions relating to the following roads: 

~ "Geauga County-8ec. 'J' Chagrin Falls-Greenville road, Pet. No. 2377, 
I. C. H. No. 35. 
_ __..I'Delaware County-8ec. 'J' Delaware-Mt. Gilead road, Pet. No. 2300, 
I. C. H. No. 332. 

/'Delaware County-8ec. 'J' Delaware-Mt. Gilead road, Pet. No. 2300, 
V.C. H. No. 332. 
/"Delaware County-8ec. 'I' Columbus-Sandusky road, Pet. No. 2294-A, 

'1. C. H. No.4, M. M. VIII. 
"Delaware County-8ec. 'I' Columbus-Sandusky road, Pet· No. 2294-A, 

)£'H. No. 4, M. M. VIII. 
/ "Delaware County-8ec. 'F' Columbus-Sandusky road, Pet. No. 2294-A, 
I. C. H. No.4. 

"Delaware County-8ec. 'F' Columbus-Sandusky road, Pet. No. 2294-A, 
I./C. H. No.4." 

I find these resolutions to be in regular form and am, therefore, returning the 
same with my approval endorsed thereon. Respectfully, 

EDWARD c. TURNER, 

Attorney-General. 
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1591. 

MUNICIPAL CORPORATION-WITHOUT AUTHORITY TO DONATE, TO 
BOARD OF EDUCATION OF VILLAGE OR CITY SCHOOL DISTRICT, 
SITE UPON WHICH TO ERECT A SCHOOL BUILDING. 

A uillage or city is without authority in law to donate, to the board of education of the 
uillage or city school district, a Bite upon which to erect a school building. 

CoLUMBus, Omo, May 19, 1915, 

HoN. AnmsoN P. MINSHALL, Prosecuting Attorney, Chillicothe, Ohio. 

DEAR Sm:-Your letter of April 28, 1916, is as follows: 

"I am desirous of having your opinion on the following proposition: 
"The Kingston village school district of Ross county, Ohio, is not co

extensive with the corporation boundaries of Kingston village, the school 
district comprising much more territory than the village. At the recent 
general election the electors of the Kingston village school district voted in 
favor of the issuance of bonds in the sum of $30,000.00 for the purpose of 
purchasing a site and erecting a building thereon. The village owns a suitable 
site and has offered to donate tha site to the school district for the purpose of 
erecting a school building thereon. Can this be legally done?" 

A municipal corporation has special power to sell or lease real estate belonging 
to the corporation, when such property is not needed for any municipal purpose, 
under authority of and in the manner provided by section 3698 et seq., of the General 
Code. 

The general grant of power to a municipal corporation to dispose of property to 
which it has the title in fee simple is found in section 3631, G. C., which section vests 
in the municipal corporation the power. 

"To hold and improve public grounds, parks, park entrances, free re
creation centers and boulevards, and to protect and preserve them. To 
acquire by purchase, lease, or lease with privilege of purchase, gift, devise, 
condeinnation or otherwise and to hold real estate or any interest therein and 
other property for the use of the corporation and to sell or lease it, or to 
donate the same by deed in fee sinple to the state of Ohio as a site for the 
erection of an armory." 

While the latter part of section 3631, G. C., as above quoted, provides that a 
municipal corporation may donate real estate held by it for corporate purposes "by 
deed in fee simple to the state of Ohio as a site for the erection of an armory," I have 
already held that this provision of said section is unconstitutional in view of the de
cisions of the supreme court in the cases of Wasson v. Cornmis.~ioners, 49 0. S., 622, 
and Hubbard v. Fitzsimmons, 57 0. S., 436 (See opinion No. 1002 of this depart
ment rendered to the Ohio state armory board under date of November 9, 1915, as 
found in the annual report of the attorney general for said year at page 2183 of said 
report.) 

While it was held in the case of Newton v. Commissioners of Mahoning county, 26 
0. S., 618, that a deed by a municipal corporation for the conveyance of property passes 
a legal title to the purchaser although the consideration expressed is far below the 
value of the property or merely nominal, the court did not attempt to say that under 
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the statutes as then in force the municipal corporation had power to donate to the 
commissioners of the county land held by it for corporate purposes. 

In the case of Kerlin Bros. Company v. City of Toledo, 20 C. C. 603, the court 
held in the seventh branch of the syllabus: 

1 

"Where the sale of property is to be made by a municipality, certain 
formalities required by statute must be strictly and carefully observed in 
order to insure the validity of the transaction;" 

and in the eighteenth branch of the syllabus that 

"To authorize a court to interfere upon the mere ground that the price 
is not sufficient, the price should be so much less than would probably be 
obtained by again offering the property, that it might be said by all men of 
fair judgment that the acceptance of the bid was a reckless and improvident 
act." 

From your statement of facts it appears that the territory within the corporate 
limits of the village of Kingston is only a part of the territory comprising the Kingston 
village school district, and it must be borne in mind that said village and said village 
school district are independent taxing districts. 

I call your attention to the provisions of section 7624-1, G. C., taken in connec
tion with the provisions of section 7624, G. C., relating to the power of a board of 
education to appropriate land for school purposes where said board is unable to agree 
with the owner upon the sale and purchase thereof, as said sections are found in 103 
0. L., 466. Said sections provide as follows: 

"Sec. 7624. When it is necessary to procure or enlarge a school site, 
or to purchase real estate to be used for agricultural purposes, athletic field 
or play ground for children, and the board of education and the owner of the 
property needed for such purposes are unable to agree upon the sale and pur
chase thereof, the board shall make an accurate plat and description of the 
parcel of land which it desires for such purpose, and file them with the pro
bate judge, or court of insolvency, of the proper county. Thereupon the 
same proceedings of appropriation shall be had which are provided for the 
appropriation of private property by municipal corporations. 

"Sec. 7624-1. A municipal corporation may by ordinance duly passed, 
authorize the transfer and conveyance by deed, of any real property owned 
by it and not needed for municipal purposes, to the board of education of 
any such municipality, to be used by said board of education as an athletic 
field, a play ground for children or for school sites, upon such terms and con
ditions as are agreed to between the municipal corporation and the board of 
education, and when such property is so conveyed, the same shall be under 
the control and supervision of such board of education." 

It will be observed, however, that under the provisions of section 7624 G. C. 
as above quoted, a site for the purposes therein mentioned may only be acquired upon 
a valuable consideration. As I view it, the effect of the provisions of the supple
mental section is to give to a village or city the authority to transfer and convey to 
the board of education of the village or city school district, in the manner provided 
in said section, and upon a valuable consideration, the title to any real property owned 
by such village or city and not needed for municipal purposes, to be used by such 
board of education for the purposes mentioned in said section, and I am of the opin-
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ion that said village or city has no authority under said section to donate said site to 
said board of education. 

In view of the foregoing, I am of the opinion that your question must be answered 
in the negative. It is evident, however, that there is ample authority in law for the 
sale of the site referred to in your inquiry, by the village of Kingston, and for the pur
chase of the same by the board of education of the village school district. 

1592. 

Respectfully, 
EDWARD c. TtrruiER, 

Att()Tney-General. 

SCHOOLS-A TEACHER EMPLOYED BY A~ BOARD OF EDUCATIO~ 
MAY NOT BE EMPLOYED BY PUBLISHERS OF TEXT BOOKS, WHICH 
ARE LISTED WITH SUPERI~TENDENT OF PUBLIC INSTRUCTION, 
TO DEMONSTRATE METHODS OF SUCH TEXT BOOKS IN SUMMER 
NORMAL SCHOOLS-SEE SECTION 7718 G. C., 106 0. L., 447. 

A teacher, superintendent, supervis()T ()7' principal employed by any board of edu
cation in the state, who is employed by a publisher of books listed with the superinten
dent of public instruction, acc()Tding to the provisions of section 7712 G. C., as a dem,.. 
onstat()T of a method reader of such publisher f()T sale f()T use in the public schools of this 
state, in a summer n()Tmal school within thffstate, is acting indirectly as a sales agent j()T 
such publisher within the terms of section 7718 G. C., 106 0. L., 447, and is subject to 
the provisions thereof. 

CoLUMBus, Omo, May 19, 1916. 

RoN. FRANK B. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 

DEAR SIR:-Your inquiry under date of May 6, 1916, in response to my request 
for further information on yours of May 4, 1916, is fiB follows: 

"We respectfully request your opinion on the following question: 
"A teacher has been employed by a publishing company as a demon

strator of a method reader at one of the summer normal schools. Her work 
will consist of teaching according to the methods of the texts published by 
the company. These text books are listed with the superintendent of public 
instruction according to the provisions of section 7712 G. C., and are for sale 
in the state of Ohio. · 

"The work of this teacher will be observed by the students of the summer 
school. The publishing company will pay her for the work. She will use 
as the basis of her instruction the text published by the company which em
ploys her. 

"Question. Will such work as that described above make a teacher 
liable to a penalty prescribed by section 7718 Ohio Laws?" 

Section 7718 G. C., 106 0. L., 447, to which it is assumed you refer, provides 
as follows: 

"A superintendent, supervisor, principal or teacher employed by any 
board of education in the state shall not act as sales agent, either directly or 
indirectly, for any person, firm or corporation whose school text books are 
filed with the superintendent of public instruction as provided by law, or 
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for school apparatus or equipment of any kind for use in the public schools 
of the state. A violation of this provision shall work a forfeiture of their 
certificates to teach in the public schools of Ohio." 

The manifest purpose of the enactment of the provisions of the above mentioned 
section was to prohibit superintendents, supervisors and teachers employed by boards 
of education throughout the state from assuming such relationship to any publisher 
or publishers of any books offered for sale in this state, or any person having for sale 
in this state any school apparatus or equipment as to create in any such teacher, su
perintendent or supervisor a direct or indirect pecuniary interest in inducing boards 
of education to adopt or purchase books, apparatus or equipment from any partic
uiar firm or corporation, and further to bar all teachers, superintendents and super
visors, while so employed by a board of education, from engaging in any activity, the 
direct purpose or uitimate end of which is the sale of the books, apparatus or equip
ment offered by any person, firm or corporation for the use of the public schools of 
the state, and to effect a like inhibition against persons, firms or corporations induc
ing teachers, superintendents or supervisors, either directly or indirectly, through 
such employment, to use their influence with boards of education in securing the sale 
and adoption of the books, apparatus and equipment of the particular employer of 
such teacher, supervisor or superintendent, and to effect the full accomplishment of 
this purpose it is provided that such teacher, superintendent or supervisor shall not 
act, either directly or indirectly, as a sales agent for any such person, firm or cor
poration. 

A sales agent is one the purpose of whose employment is to effect sales of the 
property, goods, wares or merchandise of the principal or employer. That is, to 
act directly as a sales agent wouid necessarily involve the bringing about by direct 
effort the perfecting of contracts of sale as between the principal and a third person 
or persons. To act indirectly as a sales agent is a comprehensive expression indeed. 
Many schemes and devices are adopted by enterprising business men to both directly 
and indirectly induce the purchase of their wares. Advertising methods of incon
ceivable variety are prosecuted on every hand, the sole purpose of which is the uiti
mate sale of goods of some class which constitute their subject matter. The dissemi
nation or promulgation of any class of such advertising matter, the sole purpose of 
which is to induce the purchase of goods by one in the employ of another having such 
goods for sale, wouid make such one at least an indirect sales agent. The promui
gation of information in regard to any article of merchandise by those whose business 
it is to make sale of the same, by whatever method or in whatever form, is actuated 
by the sole purpose to induce such sales and is therefore only a method of advertise
ment, and, as stated above, it must be conceded, I take it, that a person engaged in 
the advertisement of the sale of an article is at least indirectly a sales agent of that 
article. With· these general observations we may examine the facts before us. It 
may be first pointed out that the employer in question is the publisher of books which 
are listed with the superintendent of public instruction, for sale for use in all the public 
schools of the state. 

This fact suggests the question: Is it at all probable that any publisher of books 
which may not be permitted to be sold in this state will engage in an expensive scheme 
of demonstrating the merits of those books within the state? The answer to this ques
tion is conclusive of the sole purpose of such demonstration. 

Some significance may also be attached to the further fact that the demonstra
tions in question are to be given in summer normal schools. At such normal schools 
are collected great numbers of teachers and students who are preparing to engage in 
that profession. Now it requires no far stretch of imagination to fathom the design 
of those prosecuting this palpable scheme of advertising. If the teachers before 
whom these demonstrations are made are favorably impressed with the method of such 
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readers and text books, it follows not only as a natural but in the very nature of things 
a necessary result, in view of the relationship of those teachers both personal and 
otherwise to the boards of education throughout the state, that these teachers will 
render invaluable services, and I do not say improperly so in any sense whatever, in 
securing the adoption and purchase of those books in those schools in which they 
shall be employed to teach and this is palpably the end sought by an adroit and effec
tive scheme of advertising-an agency designed to effect the sale of the books, the 
methods of which are sought to be demonstrated. 

It therefore follows, and I am of the opinion, in answer to your inquiry, that a 
teacher who is employed by any board of education may not be employed by the pub
lishers of tell.i books which are listed with the superintendent of public instruction 
for sale in this state, to demonstrate the methods of such text books in summer 
normal schools within this state without being subject to the provisions of section 
7718, G. C., supra. Respectfully, 

1593. 

EDWARD C. TuRNER, 

Attorney-General. 

APPROVAL, TRA.."SCRIPT OF PROCEEDIXGS FOR BOXD ISSUE, PRAIRIE 
TOWXSHIP RURAL SCHOOL DISTRICT, FRAXKLIX COUXTY, OIDO. 

CoLUMBus, 0Hro, May 19, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GEXTLE:IIEN:-

"RE:-Bonds of Prairie township rural school district, Franklin county, 
Ohio, in the amount of 842,000.00, for the purpose of purchasing sites for and 
the erection and equipment of three elementary grade school buildings, 
being 42 bonds of one thousand dollars each." 

I have examined the transcript of the proceedings of the board of education and 
other officers of Prairie township rural school district relative to the above bond issue, 
also the bond and coupon form attached, and I find the same regular and in conformity 
with the provisions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form submitted 
and executed by the proper officers will, upon delivery, constitute valid and binding 
obligations of said school district. Respectfully, 

1594. 

EDWARD c. TUR!<.'ER, 

Attorney-General. 

SHERIFFS-:\IAY CHARGE POl:XDAGE OX ALL :\IOXEYS ACTUALLY 
:\lADE AXD PAID TO THE:.\1 OX SALE OF CHATTEL PROPERTY 0~ 
EXECl:TIOX-SEE SECTIOX 2845, G. C. 

Cmhr the z,rolisions of section 2845, G. C., sheriff.~ may charge poundage on all 
moneys actually made and paid to them on the sale of chattel woperty on execution. 

CoLDIBL"R, Omo, :\lay 19, 1916. 

Bureau nf Inspection and SuperL'ision of Public Offices, Columbu.~, Ohio. 

GEXTLE)IEN:-I have your letter of :\lay 13, 1!H6, submitting the following 
inquiry: 

28-Yol. I-A. G. 
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"Do the poundage fees of the sheriff, as provided in section 2845 G: C., 
apply to sales of chattel property, or are they limited to sales of real estate?" 

The provisions of section 2845 G. C., pertinent to your inquiry, are as follows: 

"* * * poundage on all moneys actually made and paid to the sheriff 
on execution, decree or sale of real estate, on the first ten thousand dollars, 
one per centum; on all sums over ten thousand dollars, one-half of one per 
centum; but when such real estate is bid off and purchased by a party en
titled to a part of the proceeds, the sheriff shall not be entitled to any pound
age except on the amount over and above the claim of such party, except in 
writs of sale in partition he shall receive one per cent. on the first two thous
and dollars, and one-third of one per cent. on all above that amount comlng 
into his hands." 

The foregoing provisions of said section have not been materially changed ex
cept as to the rate allowed since their original enactment in 1837, as found in Vol. 
XXXV, Ohio Laws, page 54. It was provided in said original act as follows: 

"Poundage on all money actually made and paid to the sheriff, on exe
cution, decree, or sale of real estate, except on writs of partition for the sale 
of real estate, two per cent. on the first thousand dollars, and one per cent. 
on all sums over one thousand dollars: Provided, That where such real es
tate shall be bid off and purchased by the plaintiff in execution, or the com
plainant in chancery, the sheriff shall not be entitled to any poundage, ex
cept on the amount paid over and above the claim of the plaintiff or com
plainant." 

The exact question presented by you appears never to have been presented in 
any case to any of the courts of this state, although our courts have frequently been 
called upon to determine the rights of sheriffs to poundage in the matter of real estate 
sales. It would seem from earlier cases that poundage on money paid to the sheriff 
on execution applied to the sale of personal property as well as real estate. 

Perhaps the nearest approach to an adjudication of this question is to be found 
in the case of Farrin v. Creager, reported in the 3rd Weekly Law Gazette, page 267, 
and decided by Judge Gholson, of the superior court of Cincinnati, from whose opinion 
I quote as follows: · 

"In this case, the plaintiff held a mortgage executed by the defendant, 
Creager, upon a leasehold estate, having connected with it, a right or privi
lege to purchase the fee. The lease was only for five years, and the inference 
is, though not stated in the pleading, that the privilege to purchase only con
tinued with the lease. The plaintiff brought his action to realize upon his 
security. He obtained an order for the sale of the lease, with the right to 
purchase, it being the object to assign both to the purchaser, and such a 
course having obviously been within the intention and contemplation of the 
parties in giving and taking the security. 

"A sale is made by the sheriff under the order of the court, and the plain
tiff is himself the purchaser. The only question now made is as to the fees 
or poundage of the sheriff. He claims that there was a sale merely of per
sonal property, and that the law governing sales of real estate, where the plain
tiff is the purchaser, does not apply. I do not think so, but, on the contrary, 
that this case, if not within the letter strictly, is within the spirit and intent 
of the statute, and that its provisions must apply and govern." 
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It appears to be conceded by the parties in the foregoing case that the provision, 
of the statute applied to the sale of personal property. Considering this question 
however, upon the language of the statute itself, I am unable to perceive why its 
provisions do not include personal property as well as real estate. It plainly pro
vides that all moneys paid to the sheriff on execution shall be subject to the charge 
of poundage. Xo execution may issue that is not directed first against the personal 
property of the debtor. It is only when there is no personal property subject to levy 
that an execution may be levied upon real estate. This being so, and the statute 
plainly providing that money received on execution shall be subject to the charge, 
I am unable to see upon what ground it may be held to exclude an execution levied 
upon personal property and the money received by the sheriff from the sale thereof. 

I am therefore of the opinion that the provisions of section 2845 G. C., herein
before qupted, include money received from sales on execution levied upon personal 
property, and when such money is actually made and. paid to the sheriff from the sale 
of said property, he is entitled to charge the fees therein prescribed as poundage. 

1595. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

FEES OF SHERIFF-PERSON SENTENCED BY COMMANDING OFFICER 
OF MILITIA TO COUNTY JAIL-FEES FOR COMMITTING AND DIS
CHARGI~G DEFENDENT IN BASTARDY PROCEEDING-FEES IN 
CONTEMPT PROCEEDINGS-NO JAIL FEES WHERE WITNESSES ARE 
COMMITTED BY CORONER. 

Fees of the sheriff, including the board of a military prisoner committed by order of 
a commanding officer of the Ohio National Guard, under authority of section 5251 G. C., 
as amended 11)6 0. L., 472, must be paid by the officer ordering such commitment. 

The fees for committing and discharging a defendant in a bastardy proceeding follow 
the cost.~ of the case and under no circumstances may become a claim against the county 
under section 2846 G. C. 

When a witness is committed to the county jail in a contempt proceeding or a pro
cooding other than a crimnal case, the payment of the fee for committing and discharging 
said prisoner will depend upon the order of the court as made in each particular case. 
When such fees, however, are received by the sheriff, they must be turned into his fee fund 
in every case. 

There is no provision of law covering the payment of jail fees in cases where witnesses 
are committed by a corner under the authority of section 2856 G. C. 

CoLUMPr~:>, Omo, May 19, 1916. 

Bureau of Inspection and Super•ision of Public Offices, Columbus, Ohio. 

GEXTLE~IEN:-I have your letter of March 30, 1916, submitting the following 
inquiries: 

"First. :\lay a sheriff tax fees for committing and discharging a military 
prisoner committed by an officer of the Ohio National Guard under the terms 
of section 5251 G. C., as amended in 106 0. L., page 472? If so, who is re
sponsible for the payment of the same? l\Iay he charge the county under 
the terms of sections 2850 and 2997 G. C., for the board of such individual? 
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"Second. How is the sheriff to get his fees for committing and dis
charging of a prisoner committed by a magistrate, in bastardy proceedings, 
in default of bail? Is the county liable under the terms of section 2846 G. C.? 

"Third. When a witness is committed to jail upon orders of the common 
pleas court, who pays the fee for committing and discharging, and to whom 
does it belong, the sheriff individually, or to the sheriff's fee fund? 

"Fourth. Who pays the committing and discharging fees of witnesses 
committed to jail by the county coroner under the terms of section 2856, 
G. C.? May the sheriff in any event claim such fees for his own use under the 
terms of section 2846 G. C.?" 

Section 5251 G. C., as amended 106 0. L., 472, to which reference is made in 
your first inquiry, provides as follows: 

"Section 5251. The commanding officer of a regiment, battalion, com
pany, troop or battery, may arrest any member of his_ command for the 
violation of an order, regulation or law for the government of the national 
guard, and may authorize in writing, any sheriff, constable or police officer 
of the county, city, village or township where such violation occurs, to so 
arrest such delinquent member. Such commanding officer may turn over, 
to any sheriff, constable or police officer, a member of his command so arrested 
by him. Such sheriff, constable or police officer shall hold such roan) so 
arrested, in his custody, not exceeding five days, until he has been tried by 
the proper court-martial, or has been discharged by proper authority." 

The matters for which an arrest or commitment may be made on the written 
order of a commanding officer under this section are limited to violations of an order, 
regulation or law for the gove;rnroeii.t of the national guard. T,he effect of this statute 
is to make the sheriff s.ubject to the orders of such caroroanding officer in matters 
which are ultimately to be determined by a military court and wholly within its juris
diction. There is no statute law by which a county may be held for any expense 
involved in the trial of persons charged with qffenses against the military law, nor 
is there any statutory provision of law by which a commanding officer in matters 
connected with the prosecution qf such military violations may in any mnnner bi:Ud 
a county for any expense involved therein. It was held in the case of McGorray 
v. Murphy, 80 0. S., 413, that under arrangements with a sheriff an offender again-st 
military law might be delivered to said sheriff, and held by him in the county jail. 
The precise question involved here was considered by roy predecessor, Hon. T. S. 
Hog,an, in an opinion under date of January 30, 1913, and reported at page 491 of 
Vol. I of the Attorney-General's reports for that year. Section 5251, supra, however, 
at that time did not include a sheriff in the list of officers to whom such commitment 
might be made or by whom such an arrest could be made. A sheriff was added to 
such list of officers by the recent amendment quoted above. However, I am of the 
opinion that the fact that said section now expressly empowers a commanding officer 
to authorize in writing a sheriff either to make the arrest or to hold the accused, does 
not in any manner change the effect of the statute upon the question of the expense 
involved in such transaction. It was held in the opinion aforesaid that county com
missioners were not required to pay for the board and maintenance of an offender so 
held by the county sheriff, and I am of the opinion that this conclusion still obtains 
under the amended statute and that the commanding officer who orders the arrest 
and commitment must provide for all necessary expense connected therewith. '!.'his 
would include not only the board of the individual arrested, but would include all 
other costs which may legally attach to such commitment. 
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You inquire also whether a sheri;ff may tax what is known as jail fees in the case 
of a military prisoner committe'd to the county jail under this section. The provision 
of law which authorizes a sheriff to charge for receiving and discharging a prisoner 
is found in section 2845, G. C., and provides as follows: 

"Jail fees for receiving, discharging or surrendering e.ach prison;er, to be 
charged but once l.n each case, fifty cents." 

A prisoner may be said to be one who is lawfully deprived of his liberty. I am 
of the opinion that a person committed to a county jail under the provisions of sec
tion 5251, aforesaid, is a prisoner within the meaning of that term as used in said sec
tion 2845, aforesaid, and that the sheriff therefore may charge for receiving and dis
charging such prisoner fifty cents as therein specified. such charge to be made against 
the officer ordering .such commitment, and to be collected with all other legal expense 
including board, from the commanding officer ordering such commitment. 

In reply to your second question, all costs in a bastardy proceeding including 
the cost of receiving and discharging the defendant from a county jail follow the case, 
and, if the defendant is finally found guilty under the complaint, must be adjudged 
against him. If such costs including said fees are paid by said defendant, they must 
be paid into the sheriff's fee fund, and if not paid by the defendant may not be collected 
from the county under the provisions of section 2846, G. C., for the reason that said 
section includes only fees in criminal cases and misdemeanors and a bastardy case is 
not within either class. 

Your third inquiry must depend upon the particular facts and circumstances of 
each case and the order of the common pleas court making said commitment. It 
may be said, however, as a general proposition, which would include the case of a 
witness committed to jail in a contempt proceeding, that all fees received by the sheriff 
are paid to him by virtue of his office and must be turned by him into his fee fund. 
The only circumstances under which a sheriff may claim any fees as an individual 
are those included in the allowance made by the county commissioners under the 
provisions of section 2846, G. C. 

The provisions of section 2856, G. C., which are pertinent to the matters sub
mitted in your last inquiry, are as follows: 

"If he deems it necessary, he shall cause such witnesses to enter into 
recognizance, in such sum as may be proper, for their appearance at the suc
ceeding term of the court of common pleas of the county to give testimony 
concerning the matter. The coroner may require any and all such witnes:,es 
to give security for their attendance, and if they or any of them neglect to 
comply with his requirements, he shall commit such person to the prison of 
the county, until diHcharged by due course of law." 

This sh:tute empowers a coroner to commit to the county jail any witneHs who 
fails when so required to give security for his attendance at the succeeding term of 
court. This order by the coroner is not made in any criminal case or prosecution 
then pending, but it is made in anticipation of a future prosecution which v.ill result 
from an investigation by the court before which said witncHs is required to appear 
at the succeeding term thereof. It follows that the costs involved in the order of the 
coroner may not be taxed as costs in any criminal caRe becau~e, a~ hrfore observed 
no criminal case is then pending. There is no other statutory provi~ion under 'vhich 
such costs may be taxed either against the witness or the state or county. It followH, 
therefore, that such costs may not be recovered either from the county or from the 
witness. 
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AllS"Wering your last inquiry specifically I must advise that there is no statutory 
law providing for the payment of jail fees in cases where witnesses are committed by 
a coroner, under authority of section 2856, G. C., and that such fees may not be al
lowed and paid to the sheriff under section 2846, supra, because they are not made in 
any criminal case as required by the provisions of said last named section. 

1596. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

APPROVAL, LEASE OF CANAL LANDS TO THE PHARIS TIRE AND RUBBER 
COMPANY, NEWARK, OHIO. 

CoLuMBus, Oa10, May 19, 1916. 

HoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 

DEAR Sm:-I have your communication of May 18, 1916, transmitting to me 
for examination a lease of certain canal lands to The Pharis Tire & Rubber Co., of 
Newark, Ohio. 

I find this lease to be in regular form and am, therefore, returning the same with 
my approval endorsed thereon. 

1597. 

Respectfully, 
EDWARO C. TURNER, 

Attorney-General. 

FORT JENNINGS MEMORIAL-DISAPPROVAL OF CONTRACT FOR SAID 
MEMORIAL BUILDING. 

The contract relating to the Fort Jennings memorial shows that it is to be made 
between the contractor ana the building committee of the Jennings memorial, the board 
of trustees of Jennings township, Putnam county, Ohio, and the village of Fort Jennings. 
There being no anthority in law for the trustees of the township or the officials of the village 
to build, or aid in building, such memorial, the same is not approved. 

CoLUMBus, Onw, May 20, 1916. 

HoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 

MY DEAR GovERNOR:-Under date of May 17th you wrote me as follows: 

"The enclosed contract relates to the Fort Jennings Memorial under 
authority of Ohio Laws 103, page 607, and Ohio Laws 105, page 843. Will 
you kindly give me an opinion as to the validity and form of this contract 
in order that I may approve same in accordance with the terms of the statute?" 

Enclosed with your letter you submitted the contract in question. 
The only authority for the existence of the commission for the erection of a me

morial building at Fort Jennings is found in 103 0. L. 607, which reads as follows: 
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"To an honorary commission, appointed by the governor, appointment 
not requiring confirmation by the senate, to serve ·without compensation, 
except actual expenses. Said commission to enter into a contract to be ap
proved by the governor, for the erection of a memorial building, in com
memoration of the life and services of Colonel William Jennings and his com
pany of soldiers who erected a fort at Fort Jennings, the present site of the 
village of Fort Jennings, Putnam county, Ohio. After appointment the 
commission shall organize and elect one of its members chairman. The 
chairman shall approve and sign all vouchers for the payment of costs in the 
erection of said memorial building, for which there is hereby appropriated 
the sum of _________________________________________________ $4,000.00." 

871 

In the appropriation bill found in 106 0. L. 843, balances then existing in the 
former appropriation were reappropriated. 

The contract submitted is a contract between the contractor and "The building 
committee of the Jennings memorial, the board of trustees of Jennings township, 
Putnam county, Ohio, and the village of Fort Jennings" for the erection of "The 
Jennings Memorial Hall," for the sum of $11,219.00. It is stipulated in Article 3 of 
said contract as follows: 

"The building committee to pay $4,000.00, the village of Fort Jennings 
to pay $2,500.00, and the board of trustees of Jennings township to pay the 
balance of $4, 719.00," 

the building committee having the right to do the electric wiring in said memorial 
building. 

It appears, therefore, from the provisions of the contract, that the parties thereto 
are not only the building committee of the Jennings memorial (being a state com
mission) but also the trustees of Jennings township and the village of Fort Jennings 
the latter two to contribute toward the erection of the memorial. 

I can find no provision in the statutes authorizing the trustees of a township or 
the proper officials of a village to enter into a contract for the erection of such a me
morial building. 

Under the provisions of sections 3410-1, et seq., of the General Code, a township 
is authorized to build a memorial building; but an examination of said statutes will 
readily disclose that the township is not proceeding, or endeavoring to proceed, under 
said sections. 

In view of the fact that there is no authority for the trustees of the township or 
the proper officials of the village to enter into a contract for the erection of such a 
memorial as is contemplated in the contract submitted, I am of the opinion that you 
should not approve the same. 

I am returning to you herewith the said contract. 
Respectfully, 

EDWARD c. Tt:RNER, 

Attorney-General. 
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1598. 

APPROVAL, RESOLUTIOXS FOR IMPROVE~IEXT OF CERTAIN ROADS 
IX FULTOX COUXTY. 

CoLUMBUs, Omo, ~lay 20, 1916. 

!IoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I have your communication of May 19, 1916, transmitting to me 
for examination final resolutions relating to the following roads: 

"Fulton County. Sec. 'A,' Wauseon-Napoleon road, Pet. No. 2357, 
I. C. H. No. 296. 

"Fulton County. Sec. 'J,' Toledo-Angola road, Pet. No. 2360, I. C. H; 
No. 21." 

I find these resolutions to be in regular form and am, therefore, returning the same 
with my approval endorsed thereon. 

1599. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 

STATE LIQUOR LICENSING BOARD-INSPECTORS OF SAID BOARD 
NOT ENTITLED TO WITNESS FEES AND MILEAGE IN ADDITION 
TO SALARY. 

Inspectors appointed by the state liquor licensing board are not entitled to witness fees 
and mileage in cases of criminal prosecution of offenses against the liquor laws, where 
such inspectors are at the same lime receiving their salaries and expenses jor their time 
and services as such inspectors. 

Cour~mus, Omo, May 22, 1916. 

State Liquor Licensing Board, Columbus, Ohio. 

Gentlemen:-Yours under date of ~lay 12, 1916, is as follows: 

"The inspectors of this department who receive a fixed salary and 
traveling expenses are frequently subpoenaed into court as witnesses in cases 
reported by them, such inspectors receiving their salary and traveling expenses 
while attending court. As such witnesses, they are of course entitled to 
receive witness fees and mileage. It has been the custom of this department 
in the past to require the inspectors to turn such witness and mileage fees so 
received by them into the fund of this department, out of which, as stated 
above, they are paid their salary and traveling expenses while attending as 
such witnesses. 

"Some question having arisen as to the legality of this procedure, we 
desire that you will give us your opinion in the matter and oblige." 

The facts stated by you, and the relationship of inspectors to whom you refer 
to the state as employes of your board, and at the same time witnesses in prosecution 

8 
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of offenses based upon their investigations, are analogous to, and involve an applica
tion of the same principles of law as were considered in an opinion under date of January 
4, 1916, rendered to Ron. Bert B. Buckley, state fire marshal, and found at page 2477 
of the report of the attorney-general for the year 1915, relative to the right of assis
tant fire marshals to ·witness fees under circumstances substantially identical and 
statutory provisions in part the same and otherwise entirely similar in import and 
operation, a copy of which opinion is herewith enclosed. 

It is a part of the duties of inspectors in the employ of your department, for which 
they are paid by the state a salary, together with necessary expenses incurred in the 
performance of their duties, to investigate violations of the liquor laws, develop the 
evidence in relation thereto and assist in the prosecutions of all offenses by them found 
to have been committed in like manner, as it is the duty of assistant fire marshals to 
investigate and assist in the prosecution of all the violations of the criminal laws re
lating to incendiary fires for which they receive a salary and their necessary expenses. 
In the opinion above referred to it is held that where assistant fire marshals are paid 
their regular salary and expenses while in attendance as witnesses in the trial of criminal 
cases, such services must be deemed to be in the line of their duty and they are not 
entitled to any further witness fees and mileage, and if such fees and mileage are sent 
to them they should be returned to the county from which they were drawn. 

I find no ground upon which any distinction as between assistant fire marshals 
and liquor license inspectors, in respect to witness fees, could be based, and, therefore 
hold upon the reasons set forth in the opinion above referred to that the rule therein 
stated is equally applicable to the fees and mileage of liquor license inspectors in crimina] 
prosecutions for the violations of the liquor laws of the state, and that they are, therefore, 
not entitled to witness fees and mileage in such cases while they are at the same time 
under salary and receiving their expenses as such liquor license inspectors. 

Respectfully, 
EDWARD C. TURNER! 

Attorney-General. 

1600. 

COUNTY SURVEYOR-VACANCY-HOW OFFICE SHALL BE FILLED 
FOR UNEXPIRED TERM. 

Where a vacancy in the office of county surveyor occured in May, 1916, there shout" 
be elected at the November election, 1916, a person to fill the unexpired term, whose tenure 
of office will begin upon qwlification after such election and end on the day precedinJ, 
the first Monday of September, 1917. There should also be elected at the same election 
a surveyor for the term of two years, beginning on the first Monday of September, 1917. 

CoLUMBUs, OHIO, :\fay 22, 1916. 

RoN. JoHN M. MARKLEY, Prosecuting Attorney, Georgetown, Ohio. 

DEAR Srn:-Yours under date of l\:lay 16, 1916, is as follows: 

"John R. :\Ioore, Jr., was elected county surveyor of Brown county, 
Ohio, in November, 1914, and entered upon the duties of his office on the 
first :\Ionday of September, 1915. 

"On the lOth day of May, 1916, the said John R. :\Ioore, Jr., died, and 
the commis:-ioners of Brown county, on the 15th day of :\lay, 1916, appointed 
Carl H. Thomas to fill the vacancy caused by the death of the said John R. 
l.\-Ioore, Jr. 
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"The queEtion now arises as to how long the person appointed by the 
commissioners to fill the vacancy can hold the office. 

"It is my opinion that Carl H. ThomM, who has been appointed to fill 
this office, will hold until a successor is elected at the November election of 
this year, and that the successor so elected will serve for the remainder of the 
unexpired term of John R. Moore, Jr., that is, until the first Monday of Sep
tember, 1917. It is also my opinion that as the said John R. Moore, Jr., 
would have been a candidate for re-election this year for the term beginning 
on the first Monday of September, 1917, there will have to be two persons 
elected this year; one to fill the unexpired term and the other for the regular 
term beginning on the first Monday of September, 1917. 

"Kindly give me your opinion on this t s soon as possible so that the pros
pective candidates for this office may be duly advised with reference to the 
matter." 

Pertinent to your inquiry is the provision of eection 2 of article III of the consti
tution of the state of Ohio, that: 

"All vacancies in other elective offices (than state offices and members 
of the general assembly) shall be filled for the unexpired term in such manner 
as may be prescribed by law." 

In reference to vacancies in the office of county surveyor, section 2785, G. C., 
provides as follows: 

"If a vacancy occurs in the office of county surveyor because of death, 
resignf'tion or otherwise, the county commissioners shall appoint a suitable 
pe1·son county surveyor, who, upon giving bond and taking the oath of office 
as required of the county surveyor elect, shall enter upon the discharge of 
the duties of the office." 

It "ill be noted that under the provisions of the above section for filling a va
cancy in the office of county surveyor, no provision is made as to the tenure of office 
of the person appointed to fill such vacancy. It is provided, however, with refer
ence to the filling of vacancies in offices generally, by section 10 of the General Code 
as follows: 

"When an elective office becomes vacant, and is filled by appointment, 
such appointee shall hold the office until his successor is elected and qual
ified. Unless otherwise provided by law, such successor shall be elected for 
the unexpired term at the first general election for the office which is vacant 
that occurs more than thirty days after the vacancy shall have occurred. 
This section shall not be construed to postpone the time for such election 
beyond that at which it would have been held had no such vacancy occurred, 
nor to affect the official term, or the time for the ·commencement thereof, 
of any person elected to such office before the occurrence of such vacancy." 

I find that it is not otherwise provided by law with reference to the election of 
a successor in case of vacancy in the office of county surveyor, and the election of 
such successor is therefore governed by the provisions of said section 10, G. C., supra, 
which require that such successor shall be elected at the next general election for such 
office which occurs more than thirty days after the vacancy shall have occurred. The 
vacancy as to which you make inquiry having occurred on the 15th day of May, 1916, 
will have existed more than thirty days next preceding the next general e!ection for 
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the office of county surveyor, which will be held on the first Tuesday after the first 
Monday of Xovember next. The successor so required to be elected at the next :Xo
vember election will be entitled to serve for the unexpired term subsequent to his 
election and qualification. That is to ~ay, the term of office of the successor to the 
person by reason of whose death the vacancy occurred will begin upon his qualifi
cation after his election at the November election, 1916, and will expire when the 
term of the officer by reason of whose death the vacancy occurred would have ex
pired. That is to say, on the day preceding the first :\Ionday of September, 1917. 
There is also required to be elected at the Xovember election, 1916, a county sur
veyor, whose term of office will begin on the first Monday of September, 1917. 

I therefore concur in your opinion and hold that under the facts stated by you 
there should, at the coming November election, be elected a county surveyor for the 
unexpired term ending on the day preceding the first :Monday of September, 1917, 
and also a county surveyor elected at such election for the term of two years, begin
ning on the first Monday of September, 1917. 

The same person may, however, be elected for both the unexpired term and the 
term beginning on the first :\londay of September, 1917. 

1601. 

Respectfully, 
EDWARD c. TUR!Io~R, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE,. 
VILLAGE OF CRESTLINE. 

CoLUMBus, Omo, ::\-lay 22, 1916. 

Industrial Co~~tmiss-ion u/ Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE :-Bonds of the village of Crestline, in the sum of $3,000.00 to secure 
funds for the construction of a bridge on Scott Street in said village, being 
six bonds of five hundred dollars each." 

I have examined the transcript of the proceedings of the council and other officers 
of the village of Crestline, Ohio, reln.tive to the above bond issue, also the bond and 
coupon form attached, and I find the same regular and in conformity with the pro
visions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted 
and executed by the proper officers will, upon delivery, constitute valid and binding 
obligations of the village of Crestline. 

Respectfully, 
EDWARD C. TURNER, 

At ·orney-General. 
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1602. 

BOARD OF AGRIGCLTL"RE-CO~IPETITIVE BIDS ~fCST BE SEGL"'RED 
FOR LETTI~G PAIXTIXG COXTRACTS AT STATE FAIR GROUXDS
OTHER FOR~IALITIES ~OT REQUIRED. 

Competitive bids must be secured by the board of agriculture for painting done at the 
state .fair grounds to be paid for from appropriations made in house bill No. 701. No 
advertisement or other formalities required, but opportunity must be given to aU persons 
desiring !o compete. 

CoLUMBUs, Omo. May 23, 1916. 

Board of Agriculture of Ohio, Columbus, Ohio. 

GENTLEMEN:-! am in receipt of your request for opinion undrr date of May 
22, 1916, which reads as follows: 

"We must do some p:·inting at the state fair grounds this year, and have 
about $350.00 or $400.00 to spend. We desire to be advised by your de
partment how to pr~ceed to let the contract for the painting." 

On August 5, 1915, in opinion No. 681 addressed to your board, I advised you 
generally relative to the method of letting contracts for painting where the contract 
price was less than $3,000.00. In that opinion I advised you that section 6 of house 
bill No. 701, 106 0. L. 666, requires that if the work is to be paid for out of the current 
general appropriation bill, competitive bids must be secured, unless it is impracticable 
in the judgment of the board created by the appropriation bill for the making of trans
fers and divisions of appropriation accounts, and the discharge of other admihlstrative 
functions in connection therewith to invite competitive bids; or unless in the judgment 
<>f such board the situation presents an instance of emergency requiring purchase 
without competitive bids; or unless the general provisions of the'law directly require 
<>r authorize entering into a contract without competitive bids (which is not the case 
in this instance). 

It is my opinion, therefore, that you should secure competitive bids in this work, 
but in the securing of competitive bids no particular formalities are required and no 
particular advertisement is necessary. It is sufficient if substantial compliance is 
secured m any proper manner, giving all persons who desire to compete a free, fair 
and full opportunity to bid thereon. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1603. 

CO:\L\IIRSIOX FOR BLIXp-8TATE BOARD OF HEALTH-HOW CO-OPER
ATIOX IS TO BE EFFECTED "C"XDER PROYTSIOX OF SECTIOX 1367, 
G. C.-PROSEC"C"TIOX FOR VIOLATIOX OF SAID SECTIOX. 

Questions as to the nature of ca-operation of the commission for the .blind with the 
slate board of health under the provisions of section 1367, G. C., should be addressed to the 
board. A nurse of the commission might su·ear to an ajjiflavit charging a non-compliance 
with the act "For the prevention of blindness"from inflammation of the eyes of the new 
born, designating certain powers and duties and otherwise providing for the enforcement 
of this act" (106 0. L., 321), but the duty OJ prosecuting the maller is cast on the prose
cuting attorney. 

CoLniBcs, OHio, :\lay 23, 1!!16. 

Commission for the Blind, Columbus, Ohio. 

GEXTLEMEN:-The request for an opinion submitted by your executive secretary 
is as follows: 

"Under section 4, sub-section 1 of 'An act for the prevention of blind
ness from inflammation of the eyes of the new born, etc.' (105 0. L., 321), 
it is the d1Ity of the state board of health to enforc!e the provisions of said 
act. By sub-section 8, it is also the duty of the state board of health to 
assist the local police or county prosecutor in every way possible, such as 
by securing necessary evidence. Under section 8, $5,000.00 is appropriated 
annually for the use of the state board of health in enforcing and carrying 
out the provisions of the act, including necessary expenses incurred in pros
ecuting a case under the act. 

"By section 1367 of the General Code, the Ohio commission for the blind 
is required to co..loperate with the state board of health in the adoption and 
enforcement of proper preventive measures. 

"The Ohio commission for the blind desires yo\lr advice :md opinion 
on how it is to co-operate with the state board of health in the enforcement 
of the act before referred to; also, whether a nurse of the commission, having 
personal knowledge of violation of the act, could properly swear out a warrant 
and undertake the prosecution of a c-ase of non-compliance with the act." 

Section 1284-4 of the General Code (106 0. L., 321), which is section 4 of an act 

"For the prevention of blindness from inflammLtion of the eyes of the 
new born, designating certain powers and duties and otherwise providing 
for the enforcement of thi,s act." 

is as follows: 

"It shall be the duty of the state board of health: 

"1. To enforce the provisions of this act. 
"2. To promulgate such rules and regulations as shall, under this act, 

be necessary for the purpose of this act, and such as the state board of health 
may deem necessary for the further and proper guidance of local health 
officers. 

"3. To provide for the gratuitous distribution of a scientific prophylactic 
for inflammation of the eyes of the new born, together with proper directions 
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for the u~e and administration thereof, to all physicians and midwives as may 
be engaged in the practice of obstetrics or assisting at childbirth. 

"4. To provide, if necessary, daily inspectipn and prompt and gratu
itous treatment to an infant whose eyes are infected with inflammation of 
the eyes, provided further that the state board of health, if necessary, shall 
defray the expense of such treatment from such sum as may be appropriated 
for its use. 

".S. To publish and promulgate such further advice and information 
concerning the dangers of inflammation of the eyes of the new born, and the 
necessity for prompt and effective treatment. 

"6. To furnish copies of this law to all physicians and midwives as 
may be engaged in the practice of bbstetrics or assisting at childbirth. 

"7. To keep a proper record of any and all cases of inflammation of the 
eyes of the new born, as shall be filed in the office of the state board of health, 
in pursuance with this law and as may come to their attention in any way, and 
to constitute such records a part of 'the annual report to the governor and 
the legisla\ture. 

"8. To report any and all violations of this act as may come to its atten
tion, to the state board of medical registration and examination, and also 
to the local police or county prosecutor in the county wherein said misdemeanor 
may have been committed, and to assist said officer in every way possible, 
such as by securing neces,sary evidence." 

In section 6 of the act referred to above it is provided: 

"It shall be the duty of the prosecuting attorney to prosecute all viola
tions of the act." 

Your enquiry arises by reason. of the provisions of section 1367 of the General 
Code, which is as follows: ··· 

"The commission for the blind shall make enqumes concerning the 
cause of blindness to ascertaih what portion of said cases are preventable 
and co-operate with the state board of health in the adoption and enforce
ment of proper preventive measures." 

Under the provisions of the act referred to above, it is made the duty of the state 
board of health to enforce its provisions, while under the provisions of section 1367 
of the General Code, supra, the commission for the blind is charged with the duty 
of co-operating with the state board of health in the adoption and enforcement of 
proper preventive measures. The act under consideration is a preventive measure 
and as such demands the attention of your commission. 

The duties cast on the state board of health under the provisions of the act are 
many and varied, and the question as to how you can best co-operate with the board 
in the discharge of those duties should more properly be addressed to the board as 
the answer thereto embraces a question of fact rather than of law, and the board is 
doubtless in much better position to determine just what would be most helpful to it 
in the performance of its various functions in connection with the administration 
of the law. 

Answering your last question specifically it is my opinion that no particular duties 
relative to prosecutions for violation of the provisions of the law in question are cast 
on a nurse of your commission. However, such nurse could swear to an affidavit 
charging non-compliance "\\ith the law, the same as any other person, but in the end 
the duty of prosecuting the cPse would rest on the prosecuting attorney as provided 
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in section 1248-6 of the General Code (106 0. L., 322). The proper course to pursue 
is to report all violations of the law under consideration to the state board of health 
for presentation to the propel official in the jurisdiction in which the offense, if any, 
occurred. 

1604. 

Respectfully, 
EDWARD c. TCRXER, 

Attorney-General. 

WORK:\IEX'S CO~IPEXSATIOX LAW-8TATE IXSURAXCE FUXD IS 
TRCST FUXD FOR PAY:\IEXT OF CO:\'IPEXSATIOX TO IXJURED 
E:\IPLOYES AXD DEPEXDEXTS OF KILLED E:\IPLOYES-8AID 
F"CXD SHOCLD BE SAFEGUARDED-GLADIS SHOULD BE CLEAR 
BCT AXY DOUBT SHOULD BE WEIGHED CAREFULLY IX FAVOR 
OF CLAIMANT. 

The state insurance fund, created by the Ohio workmen's compensation law, 103 0. L., 
72 et seq., is a trust fund, the primary p'urpose of which is its distribution for the payment 
of compensation to injured employes and the dependents of killed employes. 

Said fund should be safeguarded with every possible protection in its administration, 
however, said fund is created for distribution and not for the purpose of perpetuating or 
accumulating the same. 

Claims arising under the Ohio workmen's compensation law where the proof is con
trolled by section 44 of the act, section 1465-91, G. C., should be clear, but any doubt of a 
claimant to participate in said fund should be weighed carefully in favor of the claimant. 

CoLUMBUs, OHIO, May 23, 1916. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-
Jn Re: Mrs. Lewis Burnbide. 
I am in receipt of your letter under date of :\lay 11th, in which you request that 

I review the p~oof on file in this case apd advise you as to my judgment as to whether 
or not a successful defense can be maintained by the commission in event an appeali 
taken to the common pleas court from the finding of the commission. 

The clainJ was presented to your commission and disallowed for the reason that 
the death of the husband, Lewis Burnside, was not caused by an injury sustained 
in the course of his employment. 

In going over the proof in this case I find that Mr. Burnside was an employe of 
the city of Columbus, that his duty was to patrol the Scioto and Olentangy rivers, 
that he had been engaged in this work by the city for several years and seemed to be 
in normal health for a person of his age, he being sixty-two years of age. 

The proof shows that he sustained an injury on December 24, 1914, and that he 
died on March 9, 1915. There is no proof showing that Mr. Burnside was troubled 
with any ailment prior to that date, but there seems to be an abundance of proof that 
he immediately made complaint to a number of persons, whose affidavits and testi
mony are on file with this claim, that he sustained the injury, and that from the time 
he received the alleged injury in December he continuously made complaint, and his 
knee, which was injured, was the seat or source of all the complaint and trouble to 
him after December 24th. 

Dr. :\IcKendree Smith, in the medical certificate of death, states that the cause 
of death was acute inflammatory rheumatism, and the contributory or secondary 
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cause "heart prostration from absorption of toxemia." In answer to interrogatories 
submitted to him he says in an,tjwer to the 17th question, Dr. Smith said: 

"I cannot answer without some doubt and reservation as to whether the 
swollen, painful condition of the right knee was due to latent and inactive 
~t~·ms which became active after his exposure or due entirely to inflammatory 
rit3umatism I am unable to say." 

In his proof of death Dr. Smith says that the remote cause of death very probably 
was the injury he received on December 24, 1914. 

In answer to interrogatory No. 8 to Dr. George L. Saunders-"Did septicemia 
develop after the alleged injury?" answered, "Yes." 

Dr. Saunders saw the deceased only the day before his death. 
We refer to the report of your medical department under date of ::\1arch 4th in 

which they state that at the time of ::\Ir. Burnside's death, or immediately after, Dr. 
Smith was inclined to change his diagnosis to that of septicemia, and he is firmly of 
the belief that it was the cause of his death. It appears that the doctor's first examina
tion led him to believe that it was a case of rheumatism, but changed his opinion because 
of the continued pain other than the pain complained of in the knee which was not 
attended with the usual swelling and discoloration which is met with in articular 
rheumatism. 

Dr. Emerson states that from an examination of the physician's reports, whose 
examinations he thinks were merely cursory, there might be reason to claim that the 
patient died of pneumonia, but there is no evidence in the papers on file that this man 
was ever afflicted with pneumonia. 

Dr. Emerson further states that Dr. Smith thought it was septicemia from some 
cause, and Dr. Emerson presumes that not having had any actual facts further than 
the doctor's statement upon which to base an opinion, that he should acquiesce in the 
opinion and take it for granted that septicemia was the exciting cause. 

In Dr. Emerson's report under date of March 25, 1915, he says that he is con
vinced that the presumption that death was the result of injury to the decedent's 
knee was a logical one, in fact, the most logical that he can consider after all the state
ments made. He says that he can think of only one'other at all logical and that is 
the probability of pneumonia, and that this is too far-fetched to contradict the affi
davits of the laymen as to the injury and the complaint of pain in the knee, swelling 
etc. He also says that he could not make a recommendation for the claimant, but 
could not make one against the claimant. 

Much of the proof on file in this case before the commission seems to be in the 
nature of hearsay. It does appear from the evidence before the commission that 
Lewis Burnside sustained an injury on December 24, 1914, that all his complaint and 
sickness dates from that time, and the attending physicians, while they may not have 
been positive at the time of the injury as to the nature of the trouble, they seem now 
to be satisfied that death was caused by septicemia due to the injury to the knee. 
If this be a fact,_ and if these physicians will testify to the same on the witness stau'd, 
it would appear that this case, if appealed, would be decided in favor of the plaintiff. 

All the testimony before the commission points to the fact that he sustained an 
injury on December 24, 1914, and that all of his illness was due to that injury. 

In approaching the consideration of this question it is to be observed first that 
the fund created under the workmen's compensation law is a trust fund, which should 
at all times be safeguarded with every possible protection in its administration. How
ever, it is created for specific purposes, the primary one of which it? through its distri
bution to compensate injured employes who come within ilta provisions, and any doubt 
as Ito the right of tpe claimant to receive compensation from the fund should, under 
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the provisions of the law, be weighed very carefully in favor of the claimant. This 
is made clear by the provisions of section 44, workmen's compensation act, or section 
1465-91 of the General Code, which is as follows: 

"Such board shall not be bound by the usual common law or statutory rules 
of evidence, or by any technical or formal rules of procedure other than as herein 
provided; but may make the investigation in such manner as in its judgment 
is best calculated to ascertain the substantial rights of the parties and to 
carry out justly the spirit of this act." 

In other words, the purpose of the law is to create a fund for the distribution to 
employes entitled under the law to receive it rather than for the purpose of perpetuating 
and increasing the fund. 

1605. 

Respectfully, 
EDWARD C. TURNER, 

A1torney-Ge1teral. 

WORIC\IEX'S COMPENSATION LAW-WHEN PROBATE CO"CRT AP
PROVES SETTLEMENT MADE BY GUARDIAN FOR BEXEFIT OF 
:\UXOR CHILDREN IN CLAE\1 UXDER SECTION 27 OF SAID LAW 
AND BOND IS EXECUTED, WHERE FACTS CLEARLY SHOW RE
COVERY COULD NOT BE llAD UPON AN ACTIOX TO EXFORCE 
COLLECTION OF AWARD, INDUSTRIAL COMMISSION HAS AU
THORITY TO APPROVE SETTLEMENT AS OUTLINED. 

Where the probate court has approved and confirmed a settlement made by a guardian 
for the benefit of dependent minor children in a claim under section 27 of the Ohio work
men's compensation law, 103 0. L., 72, et seq, and a good and .~u:fficient bond be1:ng g1:ven 
for the faithful payment of the sum approrfed by the probate court, and where the facts 
before ~he industrial commission clearly show that a recovery could not be had upon an 

~Ito enforce the collection of an award, the industrial commission of Ohio has au
thority, in the exercise of its discretion, to approve the settlement, thereby insuring to the 
claimants in this claim the amount agreed upon. 

CoLUMBus, Omo, :\lay 23, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLE~!Ex:-Replying to your letter of recent date, relative to the above en
titled claim, the facts which I gather from your letter and the papers on file with the 
claim, appear to be that on April 18, 1916, an award of $3,013.92 was made by the 
industrial commission in favor of the dependents of Thomas J. :\Iadison, deceased. 

Among the papers on file appears a letter from attorney \V. F. Lones, who rep
resented the claimant, in which he advised your commission that the employer agreed 
to pay S1, 700.00 in terms as follows: One hundred dollars cas.h and one hundred 
dollars each month for a period of three months, the balance to' be paid at the rate 
of thirty-two dollars on the first day of each month until the total amount of S 1, 700.00 
which had been agreed upon in settlement, would be paid. 

It appears from the papers on file that owing to the financial condition of the 
employer, :\Ir. James J. Strabley, a settlement according to the above terms was 
agreed upon and approved by the probate court . 

.. 
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Counsel for the claimant agrees with the statements made by ::\Jr. W. A. O'Grady, 
Wellsville, Ohio, who was attorney for the employer, to the effect that the financial 
condition of ::\Ir. Strabley was such that he was in fact execution proof, and that no 
sum whatever could be realized for the purpose of making settlement of any award 
made by the industrial commission. 

These facts doubtless contributed to the action of the probate court in approv
ing the settlement which was made with the guardian, and it occurs to me in con
sidering this case that the uppermost question in the minds of the commission should 
be the realizing of the best possible result for the claimant. A surety bond has been filed 
guaranteeing the payment of the e.1, 700.00 agreed upon in settlement of the claim, 
and under the wide powers vested in your commission, if deemed for the best interest 
of the claimant, it is my judgment that you would have authority to approve the 
settlement thereby immring to the claimant the payment of the amount agreed upon, 
whereas a rejection of the settlement and a finding against the employe might result 
in a total loss to the claimant. 

In view of the statements of the attorneys representing both sides to the effect 
that it would be impossible to realize anything on a judgment which might be secured 
against the employer,-assuming that the facts are true as stated by the attorneys
there is no doubt but that if only private interests were involved a speedy settlement 
would be made. 

I am returning herewith all the claim papers in the case. 

1606. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

ROADS AND HIGHWAYS-ANSWERS TO NIJ\TETEEN QUESTIONS CON
STRUING PROVISIOKS OF CASS HIGHWAY LAW. 

/ 1. The levy provided for by section 3298-18 G. C., is to be ~ade by the{ township) 
tmstees, at their first meeting after the estimate of the county highway superint~ent has 
l1een filed with them, and the county highway superintendent is required to file this esti
mate not later than April 1st of each year. These provisions, in so far as they relate to 
time, are directory rather than mandatory. 

The levie:t provided for by sections 3298-1, 3298-13, 3298-20 and 1222, G. C., 
{!Te to be made by 'the township trustees on or before May 15th of each year, and in.cor
porated in the annual budget filed not later than the first Monday· in June. 

2. Where counties carry forward road work by force a.ccount, it is not necess(LrY 
for the county comm-issioners ;or· county highway superintendent to advertise for bids in 
the purchase or lease of road 'machinery, or in the purchase of materials, or in the hiring 
of laborers and teams. 

In so far as township work by force account is concerned, it is not necessary 
for the township trustees or county highway superintendent or township highway super
intendent, as the case may be, to advertise for bids in the purchase or lease of road ma
chinery, or in the purchase of materials, or in the hiring of laborers and teams. 

3. The township highway superintendent has no official connection with the con
struction of roads \by township trustees, and the person who fills the position of township 
highway superintendent may, therefore, work upon an improvement carried forward by 
the township trustees under chapter II I of the Cass highway law, either with or without 
his team, upon any days when his services as township highway superintendent ar~not 
needed. 
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A township highway superintendent may not lawfully enter inta a contract l 
with himself for the dragging of the roads of any road dragging district under his super- i 
trision. 

Township trustees, in the exercise of their discretion, may permit the town
ship highu:ay superintendent to use his own team in making small npairs, hauling a 
small amount of material or other similar work, when by so doing he can effect a sating 
of time and a reduction of expense to the tawnship. 

4. The cost of cutting brush, briers, naxious weeds, etc., along the public high
-"ways, is to be paid from the tou:nship road funds, of the several toumships, and this with

out regard to the class or character of the road on which such work is performed. 
5. Township trustees may do maintenance and repair work either by contract or 

·force account. 
6. The levies provided by sections 60 anrf, 239 of the Cass highway law are entirely 

- separate and distinct, and township trustees may make levies under both sections. 
7. Township trustees are charged with the duty of maintaining and repairing 

bridges and culverts on township roads, and county commissioners are charged with the 
duty of maintaining and repairing bridges on county roads. County commissioners 
are, however, authorized to assist trustees in maintaining and repairing bridges on town
ship roads. 

8. In a proceeding under chapter I of the Cass highway law for the lacation or 
establishment of a new road, the commissioners are only authorized to go so far as to re
move fences, trees and other obstructions, and do such slight grading and ditching as will " . render the road passable, and the expense of such work may be paid from the county road 
funds created by levies under sections 6926 and 6956-1, G. C. jf it is desired to sub
stantially improve the new road, the proper proceeding should be had under chapter VI 
of the Cass highway law. 

9. If a property owner fails to keep in repair an approach from a public road as 
required by section 7212, G. C., and by reason of such failure the approach becomes an 
obstruction to a side ditch along the public (tighway, such owner is guilty of a violation 
of section 13421-7, G. C., and may be prosecuted therefor. 

10. County commissioners are not. authorized to control the number of deputies, 
etc., employed by the county surveyor, aside !tom the general control which they exercise 
in fixing the aggregate compensation to be expended in any year, neither are they author
ized to determine what specific work shall be performed by any particular deputy or as
sistant. 

11. County commissioners are authorized to secure right-of-u:ay for road purposes 
without a petition. 

12. County commissioners are not authorized to repair roads within cities and are 
"authorized to repair roads within villages only where the consent of council has been first 
obtained. 

13 The duty of dragging and maintaining an unimproved road through a village 
or city rests upon such municipal corporation. . 
L 14. In so far as the rules and regulations of the township trustees conflict with those 

4} the county highway superintendent, the rules of the trustees are to gocun. 
, 15. A township trustee may not act as township highway superintendent. 
·16. Township trustees may be compelled by mandamus to determine the number 

II} road districts and appoint township highway superintendents therefor. Township 
trustees are liable criminally if they wilfully neglect, fail or refuse to perform ·the duties 
of their office. 

,.17. Township trustees are not authorized to dispense with the dragging of the grav
.-;led and unimproved public roads of their township. 

1?8. In the repair of roads by county commisbioners, engineers, foremen, laborers 
a~ teams are to be employed by the county highway superintendent, the employment first 
ll~ing authorized by the county commissioners. 
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- In the repair of roads by township trustees, engineers, foremen, laborers and 
teams are to be employed by the township highway superintmdent, the employment first 
being authorir.ed by the township trustees. 

19. Bills for road work ordered by the township trustees arc to be approved by the 
county highway superintendent before payment. They may be approved before allowance 
by the trustees, or they may be allowed by the trustees subject to the approval of the county 
highway superintendent. In either event the approval of the county highway superin
tendent is necessary before payment can lawfully be made. 

CoLmmus, Omo, :\1ay 23, 1916. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I acknowledge the receipt of your communication of March 30, 
1916, in which you submit a number of inquiries relating to the Cass highway law. 

Your first question reads as follows: 

"When should township trustees make their annual levy for road pur
poses?" 

In answering this question it should first be observed that there are a number 
of different sections of the Cass highway law under which township trus ees may 
levy taxes for road purposes. 

Section 60 of the act, section 3298-1, G. C., authorizes a levy for the purpose of 
improving, dragging, repairing or maintaining roads. Section 72 of the act, being 
section 3298-13, G. C., refers to levies by the trustees for the payment of principal 
and interest on bonds issued for road purposes. Section 215 of the act, being section 
1222, G. C., authorizes a levy by township trustees for the purpose of providing a fund 
for the payment of the proportion of the cost and expense of improvements carried 
forward by the state highway department, to be paid by a township. Section 239 
of the act, being section 3298-18, G. C., authorizes a levy by township trustees for 
the purposes set forth in the annual estimate of the county highway superintendent. 
Section 257 of the act, section 3298-20, G. C., authorizes a levy by township trustees 
for the purpose of purchasing real property, containing stone or gravel, and the neces
sary machinery for operating the same when deemed necessary for the construction, 
improvement or repair of the public roads within the township. In only one of the 
sections referred to above is there any provision as to the time at which the levy shall 
be made. 

It is provided by section 3298-18, G. C., that after the annual estimate for each 
township has been filed with the trustees of the township by the county highway 
superintendent, they may increase or reduce the amount.of any of the items contain.ed 
in said estimate, and that at their first meeting after said estimate is filed they shall make 
their levies for the purposes set forth in the estimate. 

Under section 144 of the act, being section 7187, G. C., the county highway super
intendent is required to make his annual estimate for the township trustees of each 
township on or before April 1st, and submit the same to the township trustees for 
their action. It therefore follows that the levy provided for by section 3298-18, G. C., 
is to be made by the township trustees at their first meeting after the estimate of the 
county highway superintendent has been filed with them and that the county highway 
superintendent is required to file this estimate not later than April 1st of each year. 
These statutes, in so far as they fix the dates for the filing of estimates and the making 
of levies, are to be regarded as directory rather than mandatory, and if these duties 
are not performed at the time specified, they may be performed at a later date. There 
being no specific provision as to the time when trustees shall make the other levies 
referred to above, the time is to be governed by the general provision found in section 
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5646, G. C., to the effect that the trustees of each township, on or before the 15th day 
of :\lay, annually, shall determine the amount of taxes necessary for all township 
purposes and certify it to the county auditor, as modified by Hedion 5649-3a, which 
permits the filing of annual budgets not later than the first :\lonrlay of June. It 
therefore follows that the levie3 provided for by sections 3298-1, 3298-13, 1222 and 
3298-20, G. C., are to be made by the township trustees on or before the 15th day of 
:\lay- of each year, and incorporated in the annual budget filed not later than the first 
l\Ionday in June in accordance with the provi~ion refer;ed to above. 

In connection with section 1222 G. C., and the related sections, it will be noted 
that while the township trustees levy the taxes for the payment of the township's 
proportion of the cost and expense of road improvements carried forward by the state 
highway department, yet under section 1223 G. C., when it is determined to issue 
bonds in anticipation of the collection of such taxes, such bonds are to be issued by 
the county commissioners. Inasmuch as under section 11 of article XII of the con
stitution of Ohio no bonded indebtedness of any political subdivision of the state may 
be incurred unless in the legislation under which such indebtedness is incurred, pro
vision is made for levying and collecting annually, by taxation, an amount sufficient 
to pay the interest on said bonds and to provide a sinking fund for their final redemp
tion at maturity, it seems clear that under the sections referred to above it is neces
sary, before county commissioners may provide by bond issue funds necessary to pay 
the township's portion of the cost and expense of an improvement carried forward 
by the state highway department, that the township trustees should levy a tax sufficient 
to pay the township's portion of the interest on such bonds and to create a sinking 
fund sufficient to redeem the township's share of such bonds. Inasmuch as there is 
no requirement to the effect that bonds of this character must be issued at any par
ticular time, it would seem clear that where township trustees act under section 1222 
G. C., and levy a tax as a basis for a subsequent issue of bonds by county commis
ioners, they may take such action at any time. 

Your second question reads as follows: 

"Can township trustees or county highway superintendents construct 
or repair roads or bridges by hiring teams, purchasing material and employing 
men, without advertising for bids? And if so, to what extent?" 

This question may be better answered if its language be so changed as to require 
a statement of the rights of townships and counties to construct or repair roads or 
bridges by hiring teams, purchasing material and employing men without advertising 
for bids. It will then be possible, in framing an answer, to distinguish between the 
duties of township trustees and township highway superintendents and between the 
duties of county commissioners and county highway superintendents. I will refer 
first to the powers of counties in this particular. 

In opinion Xo. 1093 of this department, rendered to Hon. Roger D. Hay, pros
ecuting attorney of Defiance County, on December 13, 1915, it was held that counties 
were authorized not only to maintain and repair, but also to improve highways by 
force account, and that the right of the county commissioners in this particular was 
not limited or abridged by the fact that the contemplated work might cost more than 
$200.00. In other words, county commissioners may improve, maintain or rep}i.r_ 
highways by force account without regard to the cost of the contemplated work./ In 
so far as this force account work may involve the purchase of materials, the county 
commissioners may themselves purchase such materials under authority of section 
7214, G. C., or they may, under authority of sections 7198 and 7203, G. C., authorize 
the county highway superintendent to make such purchase. In so far as tools and 
machinery may be needed, the county commissioners may purchase the same under 
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authority of section 7200 G. C., or they may, under authority of sections 7198 and 
7201' G. C., authorize the county highway superintendent to lease or hire such ma
chinery, or they may under authority of section 7203 G. C., authorize the county 
highway superintendent to purchase the same from any public institution. In so far 
as it may be necessary, in the prosecution of such force account work to employ la
borers and teams, it is provided by section 7198 G. C., that such laborers and teams 
are to be employed by the county highway superintendent, the employment first 
being approved or authorized by the county commissioners. It is not necessary for 
the county commissioners or county highway superintendent to advertise for bids in 
the purchase or lease of road machinery, or in the purchase of materials, or in the 
hiring of laborers and teams. I believe the above fully answers your inquiry in so 
far as it relates to the activities of counties. 

--coming now to consider the question of force account work by township trustees, 
it may be observed that chapter III of the Cass highway law, relating to road construc
tion and improvement by township trustees, contains no express authorization for force 
account work. Mter the plans and specifications for a proposed township improve
ment have been adopted, it is provided that the trustees shall give public notice of the 
time and place for receiving bids for the construction of such improvement. The 
trustees are authorized to except from the public letting such part of the labor or 
material as shall be donated, and the contracts for labor and material may be let sepa· 
rately or as a whole, as the board of trustees may determine. The trustees are re
quired to let 'the contract to the lowest and best bidder. 

In so far as repair work by township trustees is concerned, the statute is silent 
as to the method to be pursued in prosecuting such work. The only provision found 
in the law is that of section 75 of the act, section 3370, G. C., to the effect that under 
the direction of the township trustees the township highway superintendent shall have 
control of the roads of his district (township roads) and keep them in good repair. 
There is no provision in the law as to whether the repair work is to be done by contract 
or force account; or as to whether the contracts for repair work, if such work be done 
by contract, shall be let by the township trustees or the township highway superinten
dent; or as to whether, if the work be done by force account, the purchase of material 
and machinery is to be made by the trustees or the township highway superintendent, 
or as to which of these authorities is to employ the necessary laborers and teams. An 
examination of other sections of the Cass highway law makes it clear, however, that 
township trustees are authorized to proceed by force account. · 

In so far as force account work by township trustees may involve the pure hase 
of materials, the township trustees may themselves purchase such materials under 
the authority conferred upon them by section 7214 G. C., or they n:ay, under a'uthority 
of sections 7198 and 7203 G. C., authorize the county highway superintendent to make 
such purchase. The township trustees may purchase tools and machinery under 
authority of section 7200 G. C., but before making such purchase the suggestions 
of the county highway superintendent are to be considered. The language of the 
section does not indicate that the trustees are bound to follow the suggestions or recom
mendations of the county highway superintendent, but it is the duty of the trustees 
before making any purchase of tools or machinery, to obtain and consider the suggestions 
of that official. The trustees may also, under authority of sections 7198 and 7201 
G. C., authorize the county highway superintendent to lease f)r hire machinery, or 
they may, under authority of section 7203 G. C., authorize the county highway superin-
tendent to purchase the same from any public institution. · 

Coming now to consider the employment of such laborers and teams as may be 
necessary on township work, it is provided by section 7198 G. C., that the county 
highway superintendent may, with the approval of the township trustees, employ 
such laborers and teams as may be necessary in the performance of his duties. It is 
therefore apparent that in so far as the township trustees may undertake construction 
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work, under chapter III of the Cass highway law, by force account, the laborers and 
teams that may be necessary are to be employed by the county highway superintendent 
the employment first being authorized by the trustees. In so far as repair work by 
the township trustees is concerned, such work is, under the provisions of section 3370, 
G. C., to be carried forward by the township highway superintendent under the direction 
of the township trustees, and while there is no express statutory provision governing 
the matter, I am of the opinion that in so far as township trustees may proceed by 
force account to repair roads, the necessary men and teams should be employed by the 
township highway superintendent, the employment first being authoriled by the 
tovmship trustees. In so far as township work by force account is concerned, it is not 
necessary for the township trustees or county highway superintendent or township 
highway superintendent, as the case may be, to advertise for bids in the purchase or 
lease of road machinery, or in the purchase of materials or in the hiring of laborers 
and teams. 

Your third question reads as follows: 

"May the township highway superintendent perform labor on con· 
struction, repair and dragging of township roads with his own team, and 
be paid for the same in addition to his regular per diem as fixed by the trustees? 
If he does not accept his per diem, may he receive pay for his team the same as 
other teams?" 

It should first be observed that the township highway superintendent ha<" no 
official connection whatever with the construction of roads by township trustees, 
his functions being limited to the repair and dragging of roads. In so far as road 
construction or improvement by township trustees is concerned, the plans and speci
fications are, under the provisions of section 3298-3 G. C., to be prepared by the county 
highway superintendent, and the work of inspection is to be performed by some com
petent person or persons appointed by the township trustees, under authority of section 
3298-6 G. C., which person or persons are to act under the general direction of the 
county highway superintendent. I see no reason why the person who fills the office 
or position of township highway superintendent might not work upon an improvement 
being carried forward by the township trustees, under the provisions of Chapter III 
of the Ca.Ss highway law, either with or without his team, upon any days when his 
services as township highway superintendent are not needed, and receive for such 
work the same compensation paid to other persons. The township highway superin
tendent has no official connection, however, with the construction or improvement of 
roads by township trustees, as 'has been heretofore pointed out, and it would not, 
of course, be legal for him to receive compensation for his own services in connection 
with a township road improvement carried forward under the provisions of chapter 
III of the Cass highway law, for any day upon which he performed duties in connec
tion with his work as township highway superintendent, provided he also received 
compensation for the performance of such duties. In other words,' the township 
highway superintendent, being compensated upon a per diem or other similar basis, 
could not be permitted to receive compensation for two different services performed 
on the same day, either of which would require his entire time and attention. 

In so far as the dragging of roads is concerned, the township highway superin
tendent is, by the terms of section 3377, G. C., required each year, on or before the 
15th day of February, to contract with one suitable person in each dragging district 
to drag the roads of that district for that year, with the qualification that if no suitable 
person in the district will contract to drag the roads thereof, the township highway 
superintendent shall contract with any suitable person in the township. Competitive 
bidding is not required in the making of these contracts, and the only statutory restric
tion upon the amount to be paid is that found in section 3376, G. C., to the effect that 
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the sum to be paid for dragging shall not exceed the sum of fifty cents per mile for each 
mile traveled while dragging the road. It is ordinarily against public policy for a 
public official, charged with the duty of making a contract on behalf of the public, 
to make such contract with himself, and I am of the opinion that this principle is 
applicable to the matter now under consideration, and that the township highway 
superintendent may not lawfully enter into a contract with himself for the dragging 
of the roads of any road dragging district under his supervision. In so far as the use 
by the township highway superintendent of his own team in road repair work is con
cerned, the matter was covered in opinion No. 881 of this department, rendered to you 
on October 2, 1915, and found at page 1894 of the Attorney-General's Report for that 
year. The second question answered in that opinion was as follows: 

"Can a township superintendent, under the new road law, legally use 
his own team on the roads, the trustees fixing the compensation for all team 
labor and providing that he can use his own team? The question arises from 
this condition: In making small repair, hauling a small amount of lumber 
or culvert material, or other similar work, where team, or: team and wagon, 
are necessary, the superintendent can expedite matters and reduce the 
cost by thus doing." 

It was held, in ansWering the above quoted question, that under the conditions 
therein set forth the township trustees, in the exercise of their discretion, may permit 
the township highway superintendent to use his own team and compensate him 
therefor at the established rate, when by so doing there may be effected a saving of 
time and a reduction of expense to the township. 

I think the above question and answer set forth the conditions under which town
ship trustees may properly permit the township highway superintendent to use his 
own team in repair work and compensate him therefor. If repair work is being carried 
forward by township trustees, the work must be .done under the supervision of the 
township highway superintendent, and it is my view of the law that unless the con
ditions set forth in your former communication referred to above obtain, the township 
highway superintendent, if engaged upon the work at all, should be engaged as town
ship highway superintendent in the performance of the duties of supervision, and not 
as the driver of a team. The distinction made between the right of the township 
highway superintendent to use his own team in repair work, and in dragging may well 
be based on the fact that bills for dragging are paid on the approval of the township 
highway superintendent, whereas bills for road repairs require the approval of the 
co,Jmty highway superintendent before the same may be paid. I think the above 
constitutes a substantial answer to your third question. 

Your fourth question reads as follows: 

"Who pays for cutting the brush, briers, etc., on county roads and state 
roads? In this connection note sections 7195 and 7467, G. C." 

Section 7195, G. C., referred to by you; being section 152 of the Cass highway 
law, reads as follows: 

"All brush, briers, burrs, vines, Russian or Canadian or common thil}tles 
or other noxious weeds growing along the public highways, shall be cut between 
the first and twentieth days of June and the first and twentieth days of August 
of each year, and if required by the county highway superintendent between 
the first and twentieth days of September of each year. This work shall be done 
by the township highway superintendents in their respective districts, who 
shall employ the necessary labor to carry· out the provisions of this section. 
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All expenses incurred shall, when approved by the to·wnship trustees, be 
paid from the township road fund by the township treasurer upon the warrant 
of the township clerk. The county highway superintendent shall enforce 
the provisions of this section." 
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Section 7467 G. C., being section 244 of the Cass highway law, reads as follows: 

"The state, county and township shall each maintain their respective 
roads as designated in the classification hereinabove set forth; provided, 
however, that either the county or township may, by agreement between the 
county commissioners and township trustees, contribute to the repair and 
maintenance of the roads under the control of the other. The state, county 
or township, or any two or more of them may by agreement expend any 
funds available for road construction, improvement or repair upon roads 
inside of a village or a village may expend any funds available for street 
improvement upon roads outside of the village and leading thereto." 

While the section last above quoted requires the state, county and township each 
to maintain their respective roads, as designated in the classification established by 
the Cass highway law, and while it would be conceded that in the absence of a special 
provision the state, county and township should each bear the expense of cutting 
brush, nmdous weeds, etc., on their respective roads, provided the r.ost of this work 
is to be paid from the public funds, yet it is apparent from a consideration of the two 
sections that it was the intention of the legislature to establish a special rule as to 
the cutting of brush, etc., and to require that this work be done by the township auth
orities and paid for out of township road funds. 

I therefore advise you, in answer to your specific inquiry, that the cost of cutting 
brush, briers, noxious weeds, etc., along the public highways, is to be paid from the 
township road funds of the several townships, and that this rule is effective without 
regard to the class or character of the ro.ad on which such work is performed. 

Your fifth question reads as follows: 

"Have township trustees, under the Cass law, the right to sell a main
tenance or repair job on a township road, or should it be done by the township 
highway superintendent, acting under the county highway superintendent?" 

As has already been indicated in this opinion, the legislature has left this matter 
largely to inference. It is provided merely that under the direction of the township 
trustees the township highW!J.Y superintendent shall have control of the roads of his 
district and keep them in good repair. See section 75 of the Cass highway law, sec
tion 3370 G. C. Other sections of the act authorizing the purchase of material and 
machinery and the employment of teams and laborers, either by the township trustees 
or upon their authorization, render it apparent that it was the intention of the legis
lature to authorize the township trustees to proceed by force account. In so far as 
road construction and improvement by township trustees are concerned, the doing 
of such work by contract is expressly authorized. Inasmuch as the duty of main
taining and repairing township roads is cast upon tb:e township trustees without any 
legislative provision as to the method of procedure to be followed, it is my view that 
the trustees may, if they choose, let a contract for repair work or they may proceed 
by force account, in which case the work is to be done under the supervision of the 
township highway superintendent. I suggest that if the trustees elect to do work 
of this character by contract, the contracting should be let in the manner provided 
by section 63 of the act, section 3298-4 G. C., relating to road construction and im
prO\·ement by township trustees. 
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The sixth question submitted by you reads as follows: 

"Is there not a conflict between Sec. 60 and Sec. 239 of the Cass high
way law, in that the levy is stated as three mills in one case and two mills 
in the other?" 

Section 60 of the act, section 3298-1 G. C, authorizes the levying of a tax not 
exceeding three mills in any one year upon all the taxable property of the township, 
!including any municipality therein situated for the purpose of improving, dragging, 
repairing or maintaining roads. Section 239 of -the act authorizes township trustees 
to levy a tax of not more than two mills in any one year upon the property of the town
ship situated outside of any incorporated village or city for the purposes set forth in 
the annual estimate of the county highway superintendent. This levy is primarily a 
maintenance and repair levy, and must amount to at least $20.00 for each mile of 
township road within a township. 

Your question as to a conflict between these two sections must be answered in 
the negative. There is no conflict between the two sections for the reason that the 
levies therein provided for are entirely separate and distinct. Township trustees may 
therefore make levies under both sections. 

Your seventh question is as follows: 

"What bridges and culverts are to be taken care of by the county, and 
what ones by the townships"?" 

This question was substantially answered in opinion No. 1279, rendered by this 
department to Hon. E. E. Lindsay, prosecuting attorney of Tuscarawas county, on 
February 16, 1916, in which opinion it was held that township trustees are charged 
with the duty of maintaining and repairing bridges and culverts on township roads. 
The natural inference from the opinion in question was that county commissioners 
are charged with the duty of maintaining and repairing bridges and culverts on county 
roads, and such, in my opinion, is the law. It was also pointed out in the opinion 
to Mr. Lindsay, that while the duty of maintaining and repairing bridges and cul
verts on township roads is cast in the first instance on the to,vnship trustees, yet in 
view of the fact that county commissioners have full power and authority to assist 
the township trustees in maintaining all township roads, it follows that the commis
sioners are also authorized to repair or maintain a bridge or culvert on a to,vnship 
road. 

The eighth question set forth in your inquiry reads as follows:· 

"Section 7 of the Cass highway law provides for the establishing of 
a new road. What further steps are necessary toward the opening of the 
new road and the grading and ditching of the same, and who shall order the 
same opened, graded and ditched? "rho pays for the same?" 

It will be noted that chapter I of the Cass highway law, in which section 7 of 
the act, section 6866, G. C., is found, relates only to locating, establishing,altering 
widening, straightening, vacating or changing the direction of the road and does not 
relate in any way to road construction or improvement by county commissioners, 
the latter matters being covered by chapter VI of the act. The establishing of new 
roads by county commissioners is governed by the first 19 sections of the act, and the 
sections refer to and provide for the payment only of compensation and damages 
and do not make any provision for the grading and ditching of the road after the same 
is established. It is provided by section 10 of the act, section 6869, G. C., that after 
the commissioners have caused a record of the proceedings for the establishment of 
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a new road to be entered in the proper road records of the county, the commissioners 
shall cause the road to be opened up as established, but the statutes are silent as to 
just what is meant by the direction to the commissioners to open up the road and 
as to the fund from which the expenses of opening up the road are to be paid. I am 
of the opinion that if the proceeding be merely one for the location or establishment 
of a new road, then the commissioners are only authorized to go so far as to remove 
fences, trees and other obstructions and do such slight grading and ditching as will 
render the road passable, and that the expense of such work may be paid from the 
county road funds created by levies under sections 105 or 238 of the act, sections 6926 or 
6956-1 G. C. If it is desired to substantially improve the new road by grading, paving, 
draining, graveling or macadamizing the same, the proper proceedings should be had 
under chapter VI of the Cass highway law, and the cost and expense of such work 
may be paid in any one of several ways provided by that chapter. 

Your ninth question is as follows: 

"Can a property owner, who fails to maintain an approach to his land, 
be prosecuted for obstructing a ditch if the failure to repair the approach 
becomes an obstruction to the ditch?" 

Section 284 of the act, section 13421-7 G. C., provides in part as follows: 

"Whoever wrongfully obstructs any ditch, drain or water course along, 
upon, or across a public highway, or wrongfully diverts any water from ad
jacent lands to, or upon a public highway, shall be fined not more than one 
hundred dollars, nor less than five dollars; * * *" 

Section 169 of the act, section 7212 G. C., reads as follows: 

"The owners or occupants of land shall construct and keep in repair 
all approaches or driveways from the public roads under the direction of the 
county highway superintendent, provided, however, that if, in the construc
tion or improvement, maintenance and repair of any road, the approach or 
driveway of an abutting property owner is destroyed, the county comission
ers or township trustees, shall compensate such abutting property owner or 
occupant of said lands for the destruction of such approach or driveway, or in 
lieu thereof, authorize the county highway superintendent to reconstruct 
the same." 

Under the provisions of section 13421-7 G. C., it is a misdemeanor for any person 
to wrongfully obstruct any ditch along a public highway and this is true without ref
erence to the character of the obstruction. Under section 7212 G. C., it is the duty 
of the owners or occupants of land to keep in repair all approaches from the public 
roads. If a property owner fails to keep in repair an approach from a public road, 
as required by section 7212 G. C., and by reason of his failure to keep such approach 
in repair, the same becomes an obstruction to a side ditch along the public highway, 
it is my opinion that such owner is guilty of a violation of the provisions of section 
13421-7 · G. C., and that he may be prosecuted for such violation. · 

The tenth inquiry contained in your communication is as follows: 

"After the county commissioners have fixed the appropriation for the 
county surveyor (Section 2788 G. C.), or have fixed the aggregate compen
sation to be expended for assistants by the county highway superintendent 
(Section 138, Cass highway law), have the commissioners any control of the 
number of men he employs or what work he spends it for so long as he is 
doing work prescribed by law?" 
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Section 2787 G. C., must also be considered m connection with this inquiry. 
The section in question reads as follows: 

"On or before the first Monday of June of each year, the county sur
veyor shall file with the commissioners of such county a statement of the 
number of all necessary assistants, deputies, draughtsmen, inspectors, clerks 
or employes in his office for the ye:;~r beginning September first next succeed
ing their aggregate compensation. The county commissioners shall examine 
such statement and, after making such alterations therein as are just and 
reasonable, fix an aggregate compensation to be expensed therefor for such 
year." 

Section 2788 G. C., referred to by you, reads as follows: 

"The county surveyor shall appoint such assistants, deputies, draughts
men, inspectors, clerks or employes, as he deems necessary for the proper 
performance of the duties of his office and fix their compensation, but com
pensation shall not exceed in the aggregate the amount fixed therefor by the 
county commiSSioners. After being so fixed, such compensation shall be 
paid to such persons in monthly installments from the general fund of the 
county upon the warrant of the county auditor." 

It is true that section 2787 G. C., requires the county surveyor to file with the 
commissioners a statement of the number of all necessary assistants, deputies, draughts
men, inspectors, clerks or employes in his office for the year beginning September 1st 
next succeeding and a statement of their aggregate compensation, this statement 
being required to be filed on or before the first Monday of June of each year. It is 
also true that the county commissioners are required to examine this statement and 
are authorized to make alterations therein as may be just and reasonable; but the 
only thing which the commissioners are required or authorized to fix is the aggregate 
compensation to be expended for assistants, deputies, draughtsmen, inspectors, clerks 
and employes. Under section 2788 G. C., the surveyor is authorized to appoint such 
assistants, deputies, draughtsmen, inspectors, clerks or employes as he deems necessary 
for the proper performance of the duties of his office and fix their compensation, and 
the only limitation on his authority in this particular is that their compensation shall 
not exceed in the aggregate the amount fixed therefor by the commissioners. t"nder 
section 138 of the Cuss highway law, section 7181 G. C., the only authority of the corn
missioners is to fix the aggregate compensation to be expended for assistants by the 
county highway superintendent during the year, in the event that the county highway 
superintendent cannot properly perform all the duties of his office and assistants are 
required. There is nothing in the sections of the General Code referred to above 
_which indicates that it was the intention of the legislature that the county commis
sioners should have control of the number of assistants, deputies and other employes 
of the county surveyor other than the general control which they exercise by virtue 
of their power to fix the aggregate compensation to be expended. Indeed, the fair 
iruerence from the language used is that the authority of the county commissioners 
is limited to the fixing of the aggregate compensation to be paid assistants, deputies 
and other employes, and that the determination of the number of employes rests with 
the county surveyor. As an illustration: If the county commissioners, acting under 
sections 2787 and 7181 G. C., should fix the aggregate compensation of deputies and 
assistants for.any given year at 86,000.00, it is not made by the statute the duty of the 
commissioners to determine whether the county surveyor employs four assistants at a 
compensation of 81,500.00 per year each or whether he employs five assistants at a 
compensation of 81,200.00 per year each. I, therefore, advise you that the county 
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commissioners are not authorized to exercise any control over the number of men 
employed as deputies, assistants or employes by the county surveyor other than to fix 
the aggregate compensation to be expended, and that this matter rests with the county 
surveyor, subject to the qualification that the aggregate compensation e:\:pended cannot 
exceed the amount fixed by the county commissioners. I know of no statutory pro
vision which gives the county commissioners any direct control over the question of 
what particular work is to be performed by the deputies and assistants of the surveyor. 
It cannot be assumed that the county commissioners will fix an inadequate aggregate 
compensation for deputies and assistants, and it is the duty of the county surveyor, 
with the assistance of such deputies, assistants and employes as he is able to employ 
for the sum allowed by the commissioners, to perform all the duties enjoined upon 
him by statute. As to whether a particular piece of work is to be done by the county 
surveyor himself, or by one or another of his deputies or assistants, rests ordinarily 
in the discretion of the county surveyor himself, with the qualification that there are 
certain official acts which he must perform in person, or by a deputy duly appointed 
and qualified as such, and authorized under the provision of section 9, G. C., to perform 
all and singular the duties of his principal. I am of the opinion, therefore, that the 
second branch of your tenth question, in so far as it is susceptible of a definite answer, 
must be answered in the negative. 

Your eleventh question reads as follows: 

":\1ay the county commissioners purchase right-of-way for road pur
poses without petition, and if so what is the proper procedure?" 

If this inquiry relates to right-of-way for a new road, the answer thereto is to be 
found in the provisions of chapter I of the Cuss highway law, relating· to the locating, 
establishing, altering, widening, straightening, vacating or changing the direction 
of the road. The procedure for acquiring right-of-way is fully outlined in the first 
nineteen sections of this chapter, being sections 6830 to 6'S78 G. C., inclusive, and the 
commissioners are authorized to act in the premises, without a petition, by the pro• 
visions of the last section of the group referred to above, section 6878 G. C., which 
section reads as follows: 

"The commissioners of any county or any joint board of commissioners 
of two or more counties, at a meeting had for that purpose, may by resolu
tion declare by unanimous vote their intention to locate, establish, alter, 
widen, straighten, vacate or change the direction of any road, and such 
notice shall thereupon be given as is provided for upon the filing of a petition 
for such improvement, and like proceerlings shnll hA had by such commis
sioners or joint board thereof as in the case of the filing of a petition before 
them asking for such improvement." 

A reference to the other sections of the group referred to above will, I think, suffi
ciently indicate the proper procedure without any further discussion on my part. 

If the right-of-way desired is to be used in connection with the improvement 
of an existin;:?; road, the pertinent provisions of the General Code are to be found in 
Chapter YI of the Cass highway law, relating to road construction and improvement 
by county commissioners. It is provided by section 6906 G. C., that the county_com
missioners shall have power to alter, vacate or widen any part of a road in Ponnection 
with the proceedings for the improvement thereof, and section G!HO G. C., authorizes 
county commissioners to take the necessary steps to construct or improve a public 
road or part thereof without the presentation of a petition upon the paslluge of a resolu
tion by unanimous vote deelaring the necessity therefor. In the event that land is 
to be taken for such an improvement, notice mlL~t be given in the manner provided 
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by section 6913 G. C., and claims for compensation are to be determined in the manner 
pointed out in sections 6914 to 6916 G. C., inclusive. I think a reference to these 
sections will furnish a guide for the proper procedure in the premises without further 
discussion herein. 

Your question as to whether county commissioners may purchase right-of-way 
for road purposes without petition is, therefore, to be answered in the affirmative, 
and for the proper procedure in securing such right-of-way reference is to be had to 
the sections of the General Code referred to above. 

Your twelfth question reads as follows: 

"Where the county, by a vote of the people, under the general turnpike 
law, and by a general levy and bond issue has, prior to 1915, constructed roads 
through a village or city, can the county commissioners without an agree
ment with the council of the village or city repair or maintain such roads 
under the Cass law?" 

I assume that you refer to roads constructed under old section 7181, G. C., et 
seq., but the proper answer is not determined by the law under which the roads were 
constructed, and is necessarily the same without regard to the law under which the roads 
were originally built. 

It is provided by section 6949 G. C., that the board of county commissioners may 
extend a proposed road improvement into or through a municipality when the consent 
of the council of said municipality has be~n first obtained, but as pointed out in opinion 
No. 847, rendered to you on September 21, 1915, the term "municipality" as used in 
this and the succeeding sections is by the provisions of section 6954 G. C., so limited 
that it must be read "village." County commissioners are not, therefore, authorized 
to repair a road within a city, either with or without the consent of council. It is very 
clear that under the authority of this section county commissioners are not authorized 
to improve a road within a village without the consent of the council thereof, and if 
they have authority to improve such a road without the consent of council, such authori
ty must be found in some other section of the act. 

A reference to section 6949 G. C., and the succeeding; sections might, at first 
glance, indicate that they were intended to apply only in the case of improvements 
as distinguished from maintenance or repair operations and yet upon a more careful 
consideration of the sections, and in view of the frequent use in the act of the word 
"improvement" for the purpose of denoting any operation upon a road, whether it be 
in the nature of construction, reconstruction, improvement, maintenance or repair, it 
might be urged with force that the proper view of the matter is that the provisions 
of section 6949 G. C., in so far as they require the consent of the council of the village, 
are applicable under all circumstances without regard to the nature of the operation 
planned by the county commissioners. It is true that section 7467 G. C., provides 
that 

"The state, county or township, or any two or more of them, may by 
agreement expend any funds available for road construction, improvement 
or repair upon roads inside of a village." 

but t.he language of this section is not as clear as might be desired. It might be argued 
that the language means that the state or the county or ·a township, or any two or 
or more of them, may expend funds inside a village by agreement with the village, 
or it might be argued that the phrase "by agreement" was inserted for the purpose 
of authorizing an agreement between the state, county and township, or any two of 
them, looking toward the expenditure of funds within a village. It is worthy of riote 
n this connection, that, in so far as the state is concerned, it cannot extend a proposed 
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improvement into or through a village without the consent of the council thereof, 
this being made very clear by the provisions of sectionR 1193 and 1231-3 G. C. 

Section 1193 provides in substance, among other things, that county commis
sioners or township trustees may apply for state aid on a highway within a village, 
when the same is a continuation of a proposed improvement and the consent of the 
village has been first obtained. 

Section 1231-3, G. C., provides, among other things, that the &tate highw:..y 
commissioner may extend a proposed improvement into or through a village, when 
the consent of the council thereof has been first obtained. 

If it be conceded that the statutory provisions, relating to the activities of county 
commissioners within villages in the way of repair work, are not clear upon the propo
sition of whether or not the council of a village must first give its consent, then the 
fact that in all cases of state work the consent of the council of the village must be 
first obtained is entitled to some weight in the solution of the question. 

A consideration of all of the provisions referred to above discloses that in a general 
way the state, counties and townships are limited in all their highway work to roads 
located outside municipalities. Those cases in which a county may engage in road 
work inside a village constitute exceptions to the general rule and in view of the posi
tive provisions of section 6949, G. C., to the effect that a board of county commis
sioners may not extend a proposed road improvement into or through a municipality 
unless the consent of the council thereof has been first obtained, and in view of the 
fact that there is no affirmative provision in the act that a county may do repair work 
upon a road inside a village without the consent of the council, I am of the opinion 
that your question must be answered in the negative and that county commissioners 
are now without authority to carry forward road work of any character within a village, 
unless the consent of the council thereof be first obtained. 

Your thirteenth question is as follows: 

"Who pays for dragging or maintaining an unimproved road through a 
village or city?" 

Section 3379, G. C., being found in the chapter of the Cass highway law relating 
to dragging unimproved roads, reads as follows: 

"It shall be the duty of the council of cities and villages to cause the 
main graveled and unimproved roads within the limits of said corporation 
to be dragged so far as practicable and possible in accordance with the pro
visions of the above sections." 

By the above section the legislature has, in express terms, cast upon villages and 
cities the duty of dragging the main graveled and unimproved roads within their 
limits. Aside from the provisions of section 3379, C. C., it is clear that the duty, 
both of dragging and of maintaining roads within cities and villages, rests upon the 
municipal corporation. By section 3714, G. C., the councll of a municipal corpora
tion is given the care, 8upervision and control of public highways "ithin the corpora
tion and required to keep them open, in repair and free from nuisance. I therefore 
advise you that the duty of dragging and maintaining an unimproved road through 
a village or city rests upon such municipal corporation. 

Your fourteenth question is as follows: 

"ls there not a conflict in the jurisdiction of the township trustees as 
defined in the latter part of section 75 of the CaFs law and the duties of the 
county highway superintendent as set forth in section 141 of the Cu•s ln.w?" 
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That part of section 75 of the Cass Highway law, section 3370 G. C., to which 
you evidently refer, reads as follows: 

"Under the direction of the township trustees he (the township high
way superintendent) shall have control of the roads of his district and keep 
them in good repair." 

Section 141 of the Cass hi~?hway law, section 7184 G. C., reads as follows: 

"The county highway superintendent shall have general charge, subject 
to the rules and regulations of the state highway department, of the con
struction, improvement, maintenance and repair of all bridges and highways 
within his county, whether known as township, county or state highways, 
and such county highway superintendent shall see that the same are con
structed, improved, maintained, dragged and repaired as provided by law, 
and shall have general supervision of the work of constructing, improving, 
maintaining and repairing the highways, bridges anq culverts in his county, 
subject, however to the provision hereinafter made for the designation, by the 
state highway commissioner, of an engineer, other than the county surveyor, 
to have charge of state work in such county." 

There would, at first glance, seem to be a conflict between these sections in that 
section 3370, G. C., provides that the township highway superintendent shall keep 
the township roads of his district in good repair; and that in so doing he shall act under 
the direction of the township trustees, whereas section 7184, G. C., provides that 
the county highway superintendent shall, subject to the rules and regulations of the 
state highway department, have general charge of the repair of all highways within 
his county, including township roads, and shall see that the same are dragged and 
repaired as provided by law. It. is apparent, however, from a consideration of the 
several sections of the act, that the township highway superintendent is the execu
tive officer of the township trustees in all matters relating to the dragging and repair 
of roads, and that while the township highway superintendent is in a measure an
swerable to the county highway superintendent, and may be removed for cause by that 
official, yet in so far as there is any apparent conflict between the jurisdiction and 
authority of the township trustees and that of the county highway superintendent, 
such conflict mu~t be resolved in favor of the jurisdiction and authority of the trus
tees. I reach this conclusion by reason of the language of section 3374 to the effect 
that the township highway superintendent, in addition to certain definitely prescribed 
duties, shall perform such other duties as may be prescribed by law or by the rules and 
regulations of the township trustees, or the county highway superintendent, so far as 
the rules and regulations of the county highway superintendent do not conflict with those 
of the township trustees. Your fourteenth question is, therefore, to be answered by 
the observation that while there is an apparent conflict between the sections referred 
to by you, yet the true rule may be reached by a consideration of section 3374, G. C., 
and that in matters of road repair and dragging, the township trustees are supreme, 
and in so far as their rules and regulations may conflict with those of the county 
highway superintendent, the rules and regulations of the township trustees are to 
govern. 

Your fifteenth question reads as follows: 

":\lay one of the board of township trustees act as township highway 
superintendent, and receive compensation therefor?" 
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This question must be answered in the negative. The township highway super
intendent is subject to the rules and regulations of the township trustees. His com
pensation is to be fixed by the township trustees and his compensation and expensp~· 
can only be paid after approval by the tovmship trustees. The office of township 
trustee constitutes a check upon the position of township highway superintendent 
and it must therefore be held, under well established rules of law, that the two offices 
or positions are incompatible and cannot be held by the same person at the same 
time. 

The sixteenth question contained in your communication reads as follows: 

"In case board of township trustees refuses to appoint a township high
way superintendent, what can be done and who is liable for non-performance 
of work as specified in the Cass law?" 

This question is to be answered by reference to the provisions of section 3370, 
G. C. Under this section it is the mandatory duty of the township trustees to de
termine the number of road districts in their townships, the number to be not less 
than one nor more than four, to fix the boundaries of said districts in case they de
cide to create more than one district, and to appoint for each road district a town
ship highway superintendent. The number of districts rests in the discretion of the 
township trustee~, but their duty to act under this section, by determining the number 
of districts, fixing the boundaries thereof and appointing a superintendent for each 
district, is one which may be enforced by mandamus. The remedy, therefore, under 
the state of facts presented by you, is an action in mandamus against the township 
trustees to compel them to perform their duty and in the case of a wilful refusal on 
their part to act in the premise~, they may also be proceeded against criminally, under 
the provisions of section 13421-5, G. C., which section reads as follows: 

"If any county highway superintendent or township trustee or town
ship highway superintendent, wilfully neglects, fails or refuses to p'erform 
the duties of his office, he shall be fined not more than one hundred dollars, 
nor less than ten dollars, and said conviction shall operate as a removal from 
office." 

Your seventeenth question is as follows: 

"In case the trustees of a township are not in favor of the dragging of 
the· township roads and order the township highway superintendent not to 
drag, has the county highway superintendent the power to order the roads 
dragged? In all cases of township work, whose order has precedence, that 
of the township trustees or that of the county highway superintendent?" 

It is my view of the law that the statutes relating to the dragging of unimproved 
roads by the township authorities are mandatory, and this, despite the provision 
of section 3377, G. C., to the effect that it shall be the duty of the township highway 
superintendent to cause all roads to be drag~ed, as the touxnship lmslces may, from 
time to time direct, at such time as in his judgment is most beneficial. 

It is provided by section 3375, G. C., that the township highway superinten
dent shall divide the graveled and unimproved public roads of the township into road 
dragging districts, which mus! include all mail routes and main traveled roads within 
the township which are graveled or unimproved. It is further provided in the same 
section that the township highway superintendent shall, from time to time, desig
nate what districts shall be dragged, and that the township trustees shall furnish 
suitable road drags. Under section 3376, G. C., it is provided that the township 
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trustees shall pay all claims for dragging that have the approval of the township high
way superintendent, and that are not inconsistent v;ith the provisions of the act. 
The same section provides that the trustees shall, each year, during the month of 
January, fix the price to be paid for dragging that year. 

Under the provisions of section 3377, G. C., it is provided that the township 
highway superintendent shall, on or before the 15th day of February in each year, 
contract with one suitable person in each dragging district to drag the roads in that 
district for the year. To hold that the expression "as the township trustees may, 
from time to time, direct," found in section 3377, G. C., confers upon township trus
tees the power and authority of determining that the graveled and unimproved pub
lic roads of the township shall not be dragged, is to set aside a large number of other 
provisions in the same chapter of the law, which provisions are so drawn as to leave 
no doubt of their mandatory character. I must therefore conclude that the discre
tion which the legislature intended to lodge in the township trustees is not that of 
determining whether or not the graveled or unimproved public roads of the town
ship shall be dragged, but that the legi'llature only intended that the trustees might 
exercise a discretion as to the method to be followed and their instructions in this 
particular were to be binding upon the township highway superintendent. 

In reply to your seventeenth question I therefore advise you that township trus
tees are not authorized to dispense with the dragging of the graveled and unimproved 
public roads of their township. It is apparent, however, from a consideration of 
other provisions of the act that it was the intention of the legislature to vest in boards 
of county commissioners the power and authority of assisting the township trustees 
in the manner of dragging if, ·in the judgment of the board of county commissioners, 
such assistance seems necessary and proper. 

Section 6906, G. C., pro~des, among other things, that the board of commis
sioners of any county shall have power to construct a public road by laying out and 
building a new public road or by improving, reconstructing or repairing any exist
ing public road, or part thereof, by grading, paving, draining, dragging, graveling, 
macadamizing, resurfacing or applying dust preventives, or by otherwise improving 
the same. I therefore advise you that while the duty of dragging graveled and un
improved public roads rest~ upon the township authorities, yet county commissioners 
are authorized to assist in the discharge of this duty. The latter part of your sev
enteenth question is in part discussed and passed upon in my answer to your four
teenth question. In so far as the repair and dragging of roads is concerned, the o•der 
of the township trustees has precedence over that of the county highway superin
tendent. In so far as the construction or improvement of roads by township trus
tees is concerned, the relations existing between the township trustees a11d th,e county 
highway superintendent are substantially those existing between the hounty com
missioners and the county highway superintendent. The question of the respective 
powers and duties of the trustees and the county highway superintendent in this matter 
is too broad to admit of a full discussion in this opinion and reference should be had 
to the provisions of chapter III of the Cass highway law for a determination of the 
same. I will be very glad to answer any questions that may arise a.s to any alleged 
conflict of duties. 

Your eighteenth question reads as follows: 

"Whose duty is it to hire roller engineers, foremen, teams and laborers 
and purchase material in the repair of county roads? In the repair of town
ship roads? May the county commissioners hire roller engineers, foremen, 
etc., without the approval of the county highway superintendent? May 
the township trustees hire roller engineers, foremen, etc., without the ap
proval of the county highway superintendent or the township highway super
intendent?" 
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This question has been substantially covered in my answer to your second ques
tion. In so far as the repair of roads by the county commissioners is concerned, en
gineers, foremen, teams and laborers are to be employed by the county highway super
intendent, the employment first being authorized by the county commissioners. 
County commissioners may purchase material for the repair of roads or they may 
authorize the county highway superintendent to make such purchase. In so far as 
the repair of roads by township trustees is concerned, engineers, foremen, teams and 
laborers are to be employed by the township highway superintendent, the employ
ment first being authorized by the township trustees. The township trustees may 
purchase material for the repair of township roads or they may authorize the county 
highway superintendent to make such purchase. The county commissioners are 
not themselves authorized to hire engineers, foremen and laborers and this is also 
true as to the township trustees. 

Supplementing your inquiry of :Niarch 30th, you submit the following inquiry 
under date of May 1st: 

"We are submitting here"\'\ith a letter from ::\Ir. Wm. F. Schepflin, county 
highway superintendent of Sand.usky county, Ohio, in which he asks whether 
it is necessary for the county highway superintendent to approve all bills for 
road work ordered by the township trustees, and whether said bills should 
be approved before allowance by the township trustees, or whether his ap
proval, or rejection, could be noted on the clerk's warrant or check before 
payment of same by the township treasurer. 

"As his letter presents a legal question, we would ask your written opin
ion upon same." 

In conformity with opinion No. 847, rendered to you on September 21, 1915, I 
advise that all bills for road work ordered by the township trustBes are to be approved 
by the county highway superintendent before payment. The bills may be approved 
before allowance by the township trustees or they may be allowed by the trustees 
subject to the approval of the county highway superintendent, but in either event 
the approval of the county highway superintendent is necessary before payment of 
the same may lawfully be made. 

1607. 

Respectfully, 
EDWARD c. Tt:RNER, 

Attorney-General. 

COLLATERAL INHERITANCE TAX-ST. VINCENT'S ORPHANS' ASYLUM, 
COL"Gl\IBUS, OHIO, EXEMPT FR0::.\-1 SAID TAX-IS IXSTITUTION 
OF PIJBLIC CHARITY. 

St. Vincent's Orphans' Asylum of Columbus, Ohio, is an institution "for the purpose 
only of public charity" within the meaning of Section 5332, G. C. 

CoLUMJ>cs, Oaw, May 23, 1916. 

HoN. THOMAS C. BEATTY, Probate Judge, Portsmouth, Ohio. 

DEAR Sm:-1 have your letter of May 18th requesting my opinion as follows: 

"Will you tell me the status of St. Vincent's Orphans' Asylum of Colum
bus under the collateral inheritance tax act? Is it liable for the tax? Or is 
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it not taxable on the ground that it is an institution for purposes only of 
public charity? The matter is bothering me here on the question of a be
quest." 

Upon investigation I find that St. Vincent's Orphans' Asylum, while owned and 
controlled by the Catholic Church, is open to all orphan children alike and that there 
are no restrictions as to creed or nationality for admission. I am of the opinion, there
fore, that said institution is one "for the purpose only of public charity" within the 
meaning of section 5332, G. C., which provides that: 

"The provisions of the next preceding section (relating to the collateral 
hlleritance tax) shall not apply to property, or interests in property, trans
mitted to the state of Ohio under the intestate laws of the state, or embraced 
in a bequest, devise, transfer or conveyance to, or for the use of the state 
of Ohio, or to or for the use of a municipal corporation or other political sub
division thereof for exclusively public purposes, or public institutions of learn
ing, or to or for use of an institution in this state for purposes only of pUblic charity 
or other exclusively public purposes. The property, or interests in property 
so transmitted or embraced in such devise, bequest, transfer or conveyance 
shall be exempt from all inheritance and other taxes while used exclusively for 
any of such purposes." 

This conclusion is based on the following authorities: 
Morningstar Lodge, I. 0. 0. F. v. Hayslip, 23 0. S., 144; 
Gerke v. Purcell, 25 0. S., 229; 
Little v. Seminary, 72 0. S., 417; 
Philadelphia v. Masonic Home, 160 Pa., 572. 

These authorities were fully considered in opinion No. 261 of this department, 
rendered to Ron. William H. Lueders, probate judge of Hamilton County, under date 
of April19, 1915, as found in the Annual Report of the Attorney-General for said year 
at page 493 of said report. 

I enclose a copy of said opinion for your consideration in connection with my 
conclusion reached in answer to the question submitted by you. 

Respectfully, 
EnwARD C. TuRNER, 

Attorney-General. 
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1608. 

WHEN CORPORATION IS "NATURAL GAS" CO::\IPAXY WITHIN ::\lEAN
ING OF PUBLIC UTILITY TAX STATUTES OF 1911-SUCH COMPANY 
REQl:IRED TO PAY EXCISE TAXES ON BASIS OF ENTIRE RECEIPTS 
FR0::\1 ALL BUSINESS DONE-WHO IS LIABLE FOR 0::\IITTED TAXES 
WHEN ASSETS OF COMPANY SOLD TO ANOTHER COMPA.."Y
CHARGE SHOULD BE l\IADE AGAINST CO::\IPANY ACTUALLY I.N 
DEFAULT. 

A corporation principally engaged. in the business of producing and transporting 
natural gas and selling the same to distributing companies, but to some extent also in the 
business of selling such gas directly to consumers, is a "natural gas" company within 
the meaning of the public utility tax statutes of 1911, and as such is required to pay excise 
taxes on the basis of its entire receipts from all business done. 

A charge for omitted taxes made by the tax commission of Ohio, acting under section 
5461, G. C., should be made against the public utility company which was actually in de
fault, there being no authority to make the charge against another company which has in 
the meantime purchased the assets of the defaulting company./ Such charge for such omitted 
taxes does not fasten upon the property and assets of the de~aulting company which have, 
prior to the making of the charge, passed into the hands of a bona fide purchaser without 
notice of the default. (The state may, however, pursue the property as such into the hands 
of a purchaser: with notice, or a mere corporate r~organization, and may sue such purchaser 
and obtain a personal judgment for such omitted taxes if the purchaser has agreed to pay 
all liabilities of the selling company as a part of the consideration of the purchase. 

CoLUMPus, OHIO, May 23, 1916. 
The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-! have had some correspondence with Honorable Carl Norpell, 
attorney-at-law, Newark, Ohio, in the matter of the charge made by the auditor of 
state in pursuance of the finding of an examiner of your commission against the Newark 
Consumers Gas Company on account of omitted excise taxes due from its predecessor 
in title, the Newark Heat & Light Company. 

The facts so far as disclosed by the correspondence in my possession are as follows: 
The Newark Heat & Light Company was engaged in the business of leasing oil 

and gas lands, mining the gas and oil and selling the same. The sales of gas were mainly, 
in fact almost entirely, made to distributing companies, but some gas was sold to 
consumers. In the year 1912 the company reported to the tax commission of Ohio 
as its gross receipts for business done in this state the amount of its sales to consumers 
only. An examiner of the tax commission went over the books, which are now in the 
possession of the Newark Consumers Gas Company, and found omitted receipts, 
viz.: receipts from sales of gas to distributors, and has made a charge therefor. 

The Newark Heat & Light Company evidently went out of business at the end 
of the year 1912 and was succeeded by The Newark Consumers Gas Company. How
ever, no facts are furnished respecting the exact present status of The Newark Heat 
& Light Company as a C(lrporation nor as to the contract between The Newark Heat 
& Light Company and The Newark Consumers Gas Company whereby the latter 
"succeeded" the former. The facts furnished seem to indicate that the property 
formerly belonging to The Newark Heat & Light Company has become the property 
of The Newark Consumers Gas Company, but beyond this the correspondence is 
silent on the points suggested. 

Under these circumstances two questions arise, viz.: 

"(1) On what basis was The Newark Heat & Light Company liable 
for excise taxes for the year 1912? 
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"(2) Is The Newark Consumers Gas Company now liable to the state 
for any omitted taxes which could be lawfully charged against The Newark 
Heat & Light Company?" 

Section 5417, G. C., provides as follows: 

"The term 'gross receipts' shall be held to mean and include the entire 
receipts for business done by any person or persons, firm or firms, co-partner
ships or voluntary association, joint stock association, company or corpora
tion, wherever organized or incorporated, from the operation of any public util
ity, or incidental thereto or in connection therewith. The gros.~ receipts fcrr 
business done by an incorporated company, engaged in the operation of a public 
utility, shall be held to mean and include ·the entire receipts for business done by 
such company under the exercise of its ccrrpcrrate powers, whether from the opera
tion of the public utility itself or from any other business done whatsoever." 

This section was in force in the year 1912, having been passed in 1911 (102 0. 
L., 224). 

In the year 1912 The Newark Heat & Light Company was an "incorporated 
company." It was "engaged in the operation of a public utility." The business, 
the receipts from which are affected by the finding for omitted taxes, was "business 
done under the exercise of its corporate powers." In point of fact I think that even 
under the first sentence of section 5417, G. C. The Newark Heat & Light Company 
would have been liable for taxes on the omitted receipts; but the second sentence of 
the section removes all doubt. The constitutionality of this second sentence and the 
importance of the substantive change which its enactment made in the law were estab
lished in the case of Ohio Traction Co. v. f;ltate, recently decided by the supreme court, 
but not to be officially reported. The court of appeals in that case held that by virtue 
of the introduction of this section into the law when the Hollinger act of 1911 was 
passed the statutes were made to embody a "combination excise and franchise tax;". 
so that every company liable to the state for any privilege tax was made to bear a 
burden commensurate with the full exercise of its corporate powers. 

None of the sections of the General Code applicable to such transactions author
izes the reduction of gross receipts on the ground that the same represent income from 
other companies also liable to excise taxation. It is sometimes urged that failure of 
the statutes expressly to authorize such deduction should not prevent their interpre
tation in such a way as to permit it, because otherwise the result would constitute 
unjust double taxation. This contention is not sound; all income and excise taxation 
is in thi'3 sense "double taxation." This point was settled in the case of Cincinnati, 
Milford & Loveland Traction Co. v. State, No. 14944, recently decided by the Supreme 
Court and not yet officially reported. 

In the case of State v. Coshocton Gas Co., 12 N. P. n. s., 570, affirmed without 
report by the Supreme Court, the result of so-called "double taxation" was avoided 
by the fact that the relation of principal and agent, or one corresponding thereto, 
existed between the local c_ompany and the production and transporting company, 
so that sales made through the local company and the receipts therefrom were the 
products of a joint enterprise. That was a case in which the state was seeking to 
make the local distributing company account for receipts as the basis of excise taxa
tion from all the business done in the city of Coshocton. The court held that the 
local company was required to report only its percentage of the receipts retained by 
it, the remainder of the total receipts being collected by it as agent of the transporta
tion company. No question was made in that case as to the liability of the trans
portation company, which company is the one which bears an analogy to The Newark 
Heat & Light Company. In fact it was claimed in that case that the transportation 
company had paid excise taxes on its proportion ~f the local receipts. -
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The commission is, of course, familiar with these three cases, and I have referred 
to them only in a most general way. It follows from the terms of the statutes and 
from the interpretation given to them by the courts in the cases cited that The Xewark 
Heat & Light Company was liable in the year 1912 for excise taxes based upon the 
income received by it from sales of gas to distributing companies. 

The second question involved is more difficult of solution, for in this respect the 
statutes are not so clear nor have we the benefit of any decisions. The tax commission 
when it made the finding of omitted taxes was evidently acting under section 5461, 
G. C., which authorizes the commission to go back into previous years and make 
findings of omitted taxes. The section is very lengthy and I desire to quote only a 
part of it: 

"Section 5461. When a public utility or corporation fails to make any 
report or furnish any statement, which it is required to make or furnish, to 
the commission, or makes a return or statement of a portion only of the gross 
receipts or gross earnings, which it is required by law to make or return, and 
fails to make return or statement of the remainder, or fails to report a part or 
all of its taxable property, or report the same, or part thereof, according to its 
true value in money, the commission shall ascertain, as nearly as practicable, 
the gross receipts or gross earnings, or omitted portion of the same, or taxable 
property, or omitted part of the same, or such as was not reported according 
to its true value in money, that should have been reported or returned by such 
public utility or corporation, and certify such gross receipts or gross earn
ings, or the value of such property, so ascertained, as required in this act, 
with respect to its gross receipts, gross earnings and property of public utilities 
and corporations. * * * The power and duty of the commission, above 
provided for, shall extend to preceding years in such manner as that the com
mission shall, for such year or years preceding the year in which the inquiries 
are made, and omissions ascertained, certify such omitted amounts, so ascer
tained, certify such omitted amounts, so ascertained, as required in this act, 
with respect to such companies, in which event such omitted amounts shall 
be taxed at the rate of taxation belonging to the year or years in which the 
failure or omission occurred, in the case of property, and in all other cases the 
amount of the·tax or fee upon such omitted amounts shall be calculated upon 
the amount so ascertained by the commission, at the rate provided by law, 
for such year or years; provided, however, that the power and duty of the 
commission with respect to property shall extend only to the five years next 
preceding the year in which such inquiries and corrections are made, and 
not in any event prior to the year 1911, except where no property of a com
pany has been returned or assessed in any such year or years." 

This section refers to the manner in which like certifications are "required in 
this act" to be made. This reference brings us back again to the group of statutes 
which provide for the exaction of the exciE:e tax originally. The certification section 
relating to natural gas companies is section 5481, G. C. It provides as follows: 

"On the first :\Ionday of October the commission shall certify to the 
auditor of state, the amount of the gross receipts so determined, of electric 
light, gas, natural gas, pipe line, waterworks, express, telegraph, telephone, 
messenger or signal, union depot, heating, cooling and water transporta
tion companies, for the year covered by its annual report to the commission, 
as required in this act." 

With this section, section 5483, G. C., belongs. It provides as follows: 

"In the month of October, annually, the auditor of state shall charge, 
for collection from each electric light, gas, natural gas, waterworks, telephone, 
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messenger or signal, union depot, heating, cooling and water transportation 
company, a sum in the nature of an excise tax, for the privilege of carrying 
on its intra-state business, to be coiPouted on the amount so fixed and re
ported by the commission as the grose :<eceipts of such company on its intra
state business for the year covered by its annual report to the commission, 
as required in this .act, by taking one and two-tenths per cent. of all such 
gross receipts, which tax shall not be less than ten dollars in any case." 

While nothing is said expressly in any of these sections as to the manner in which 
the charge shall be made, I think it is rather clear that in the absence of express stat
utory authority the charge must be made against the company in default, under sec
tion 5461, G. C. In other words, I find no authority in t.he tax commission to charge 
against a "successor" company any taxes on receipts omitted by its predecessor com
pany. 

Section 5506, G. C., provides as follows: 

"The fees, taxes and penalties, required to be paid by this act, shall be 
the first and best lien on all property of the public utility or corporation, 
whether such property is employed by the public utility or corporation in 
the prosecution of its business or is in the hands of an assignee, trustee or 
receiver for the benefit of the creditors and stockholders thereof." . 
If the liability for the tax had accrued prior to the sale of its property by The 

Newark Heat & Light Company to The Newark Consumers Gas Company, and the 
same became a lien upon that property, then, of course, while The Newark Consum
ers Gas Company would not be subject to any direct liability in personam, yet the 
state could foreclose the lien and thus The Newark Consumers Gas Company would 
be required to pay the omitted tax in order to protect its property. 

I find the question as to whether the omitted tax in question became a lien to 
be the most difficult one raised by the statement of facts. Without, however. stating 
all the considerations which have appealed to me as suggesting one answer or another 
to this question, I give it as my opinion that the lien did not attach in this case until 
after The Newark Heat & Light Company had sold its property to The Newark Con
sumers G11s Company; so that when it did attach it could operate only upon the prop
erty tlten b.elonging to The Newark Heat & Light Compa.ny. I wish to make 
clear that I am not dealing with priorities, and that nothing is intended to be expressed 
here as to the nature of the lien once it does attach to the property of the public util
ity. Nor do I intepd to hold that as a general proposition the lien for the taxes reg
ularly payable does not attach until the duplicate charge is made. I have to deal 
in this opinion with the narrow question as to when the lien attached on a charge 
for omitted taxes. It will be remembered that taxes are not assessed on the property 
as a subject of taxation. The lien is a mere method of securing the payment of the 
tax. The property is bound in a sense as surety for an obligation primarily in 
personam. 

To be sure, any one dealing with a public utility for the purchase of its prop
erty would, by the provisions of this law, be put upon his notice as to the existence 
of any unsatisfied claims for taxes. However, the source of information available 
to him would be limited to the duplicates in the offices of the auditor and treasurer 
of state, or at the most, to the files and records of the tax commission of Ohio. For 
example, ii The Newark Consumers Gas Compa.ny had exercised the very highest 
degree of diligence when it was considering the purchase of the property of The Newark 
Heat & Light Company, it could not have discovered by anything on record in any 
of the state offices that any charge against The Newark Heat & Light Company 
existed. On the contrary, the records would have shown that charges had been made 
against The Newark Heat & Light Company, but that the same had been satisfied 
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and the possibility of any liens on that account destroyed. To be sure, The Xewark 
Heat & Light Company was technically in default in failing to include certain re
ceipts in its statement to the tax commission. Nevertheless, it may have acted in 
good faith upon its understanding of the law; and this default should not, in the ab
sence of a statutory provision a great deal more explicit than section 5506, G. C., 
be so imputed to The Xewark Consumers Gas Company as to work an injury to it. 

I must assume from the meager facts submitted to me that The Newark Con
sumers Gas Company is not a mere reorganization of The Newark Heat & Light 
Company, and that in the purchase in question it dealt v.ith The Newark Heat & 
Light Company as an innocent purchaser, without notice of any claims of the state 
other than that with which it might be charged by the public records. On this 
assumption I arrive at my conclusion that the property which formerly belonged 
to The Xewark Heat & Light Company could not be charged in the hands of The 
Newark Consumers Gas Company with a lien on account of the omitted taxes due 
from the former company. 

I do not mean to hold that The Newark Consumers Gas Company is not liable 
t{) the state for the taxes of The Newark Heat & Light Company. I do not know 
what contract was made between the two companies for the sale of the property 
of one to the other. It may be that the state is the beneficiary of such a contract 
whereby The Newark Consumers Gas Company has agreed to assume all the lia
bilities of The Newark Heat & Light Company. If this is the case, I am of the opin
on that the state could sue The Newark Consumers Gas Company and recover. 
If this is not so, the state's remedy is against The Newark Heat & Light Company, 
if that company is still in existence. If the company's affairs have been wound up, 
however, I am of the opinion that the claim of the state is uncollectible, for I do not 
beli_eve that the winding-up trustees of the company could be held liable under all 
the circumstances. 

My conclusions, then, are as follows: 
(1) The claim certified to me is a proper one in the sense that there are omitted 

taxes for which there is a liability to the state. 
(2) The charge, however, is improperly made. The tax commission should 

so certify to the auditor of state that the charge against The Newark Conbumers Gas 
Company may be expunged and one against The Newark Heat & Light Company 
substituted therefor. 

(3) Property formerly belonging to The Newark Heat & Light Company, and 
now belonging to The Xewark Consumers Gas Company, would not be bound by 
lien of the charge against the former company, because the lien did not attach until 
after the title to the property had passed from the one company to the other. How
ever, my holding here is based upon the assumption that The Newark Consumers 
Gas Company was a purchaser without notice. If it was substantially a reorgan
ization of the old company and had notice of the old company's default, it may be 
that the state could successfully aRsert a lien on the property in question. 

(4) Whether or not The Newark Consumers Gas Company is liable to the state 
by reason of the assumption by it of the liability of The Newark Heat & Light Com
pany, or by reason of the fact that it may have been a mere reorganization of the 
latter company, is a question which cannot be determined from the correspondence 

in my possession. Possibly the examiner of the commission may have ascertained 
the facts with respect to this point and may have made his finding on the basis of 
such facts. If that is the case, his finding is erroneous merely with respect to the 
name in which it is certified. The examiner's conclusion should have been that a 
charge should be made against The Newark Heat & Light Company and proceed
ings for the collection of the same should be instituted against The Newark Consum-
ers Gas Company. Respectfully, 

~DWARD C. TuRNER, 

Attorney-General. 
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1609. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, DOVER 
TOWNSHIP RURAL SCHOOL DISTRICT, TUSCARAWAS COUNTY, 
OHIO-BOND FORM TO BE REVISED. 

CoLUMBus, Oaro, May 23, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-. 

"RE:-Bonds of Dover township rural school district in Tuscarawas 
County, Ohio, in the sum of $30,000.00 for the purpose of purchasing a site 
and erecting, equipping and furnishing a school house thereon, being sixty 
bonds of five hundred dollars each." 

I have examined the transcript of the proceedings of the board of education and 
other officers of Dover township rural school district relative to the above bond issue, 
also the bond and coupon form attached, and I find the same regular and in conformity 
with the provisions of the General Code, except that the bond form fails to contain 
the recital that provision has been made for the levy and collection of a tax sufficient 
to pay interest and create a sinking fund for the redemption of said bonds as they 
fall due. As provision to that effect was made in the resolution authorizing the issu
ance of bonds, I am by letter instructing the clerk of the board to amend the bond 
form by inserting a recital to that effect. 

I am of the opinion that said bonds drawn in accordance with the form to be 
-amended as above suggested, and signed by the proper officers will, upon delivery, 
•constitute valid and binding obligations of Dover township rural school district. 

I suggest that opportunity be given me to further inspect the bonds when they 
:are delivered to the treasurer of state. Respectfully, 

1610 . 

EDWARD c. TURNER, 

Attorney-General. 

.APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, SHEF
FIELD TOWNSHIP, RURAL SCHOOL DISTRICT, LORAIN COUNTY, 
OHIO. 

CoLUMJ>us, Omo, May 23, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of Sheffield township rural school district, Lorain county, 
Ohio, in the sum of $6,500.00, being thirteen bonds of five hundred dollars 
each." 

I have examined the transcript of the proceedings of the board of education of 
'Sheffield township rural school district and other officers relative to the above bond 
issue, also the bond and coupon form attached, and I find the same regular and in 
·conformity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted, 
.and signed by the proper officers will, upon delivery, constitute valid and binding 
obligations of Sheffield township rural school district, Ohio. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1611. 

APPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOXD ISS"L'E BY 
CITY OF WOOSTER, OHIO. 

CoLUMBUs, OHio, May 23, 1916. 

Indu:>trial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN: 

"RE:-Bonds of the city of Wooster, Ohio, in the sum of $11,208.00, 
in anticipation of the collection of special assessments upon abutting properties 
for the improvement of East Bowman street, being twenty bonds of five 
hundred dollars each, and ten bonds of one hundred and twenty dollars and 
eighty cents each." 

I have examined the transcript of the proceedings of the council and other officers 
of the city of Wooster relative to the above bond issue, also the bond and coupon 
form submitted, and I ·find the same regular and in conformity with the provisions of 
the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted, 
and signed by the proper officers, will, upon delivery, constitute valid and binding 
obligations of the dty of Wooster, Ohio. 

1612. 

Respectfully, 
EDWARD C: TURNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
CITY OF WOOSTER, OHIO. 

CoLUMBUs, OHio, May 23, 1916. 

Industrial Commi:>sion of Ohio, Columbus, Ohio. 

GENTLEMEN: 

"RE:-Bonds of the city of Wooster, Ohio, in the sum of $11,646.00, 
to secure funds to pay the city's portion of the cost of paving East Bowman 

· street and of South Bever street, being one bond of one hundred and forty
six dollars, and twenty-three bonds of fhe hundred dollars each." 

T have examinee! the transcript of the procPPdings of the council and other officers 
of the city of Wooster relative to the above bond issue, also the bond and coupon 
form submitted, and I find the same regular and in conformity with the provisions 
of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted, 
and signed by the proper officers, will, upon delivery, constitute valid and binding. 
obligations of the city of Wooster, Ohio. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 



908 OPINIONS 

1613. 

COURT CONSTABLE-JUDGE OF COMMON PLEAS COURT IN COUNTY 
WHERE ONLY Ol\TE JUDGE HOLDS COURT CANNOT LEGALLY 
APPOINT COUR'.f CONSTABLE TO ATTEND ASSIGNMENT OF CASES. 

A judge of the court of common pleas in a county where only one judge holds court 
cannot legally appoint a court constable to attend the assignment of cases, and fix an additional 
compensation for so doing. ' 

CoLUMBUs, Omo, May 23, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-! have your letter of May 17, 1916, submitting the following 
inquiry: 

"May a judge of the court of common pleas, in a county where only one 
judge holds court, legally appoint the court constable to attend the assignment 
of cases and fix an additional compensation for so doing? See section 1692, 
G. C., as amended 103 0. L., 417, and section 1693, G. C., as amended 106 0. 
L., 347." 

Section 1692, G. C., as amended 103 0. L., 417, provides as follows: 

"Section 1692. \Vb.en, in the opinion of the court, the business thereof 
so requires, each court of common pleas, court of appeals, superior court, 
insolvency court, in each county of the state, and in counties having at the 
last or any future federal census more than seventy thousand inhabitants, 
the probate court may appoint one or more constables to preserve order, 
attend the assignment of cases in counties where more than two common 
pleas judges regularly hold court at the same time, and discharge such other 
duties as the court requires. When so directed by the court each constable 
shall have the same powers as sheriffs to call and impanel jurors, except in 
capital cases." 

Section 1693, G. C., as amended 106 0. L., 347, provides as follows: 

"Section 1693. Each constable shall receive the compensation fixed by the 
judge or judges of the court making the appointment. In counties where four 
or more judges regularly hold court, such compensation shall not exceed 
twelve hundred and fifty dollars each year; in counties where more than one 
judge and not more than three judges hold court at the same time, not to 
exceed one thousand dollars per year, and in counties where only one judge 
holds court, such amount, not to exceed seven hundred and twenty dollars 
each year, as may be fixed by the court, and shall be paid monthly from 
the county treasury on the order of the court. Such court constable or 
constables may, when placed by the court in charge of the assignment of 
cases, be allowed further compensation not to exceed one thousand five hundred 
dollars, as the court by its order entered on the journal determines. In 
counties where only one judge holds court, the constable provided for herein, 
when not attending the common pleas court, shall, upon order of the judge 
of such common pleas court, and without additional compensation, attend the 
probate court or the court of appeals of such county." 

Of these two-sections the former is manifestly the enabling statute in respect 
to the appointment of court constables and the assignment of other duties. This 
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section plainly provides that court constables may be appointed to preserve order, 
and to attend the assignment of cases in counties where two or more judges hold court, 
that is to say, such constables may be appointed in any county to preserve order, 
and in counties where two or more judges hold court they may also attend the assign
ment of cases. If this statute stood alone it would not be seriously questioned that 
its provisions limited the right to include in the duties of such constables the assign
ment of cases only to such counties in which two ot more judges hold court. 

But it seems some common pleas judges have construed the provisions of the 
last named section, as conferring auth01ity upon the common pleas court to impose 
the duty of assigning cases upon court constables in any county and to make an extra 
allowance for such services as provided in said section. I cannot understand upon 
what theory, or by what process of reasoh,ing this conclusj.on was reached. This 
section 1693, G. C., supra, authorizes such extra allowance only when such court 
constable or constables are placed jn charge of the assignment of cases. It does not 
fix or undertake to specify when and under what circumstances they may be given 
this duty. It refers to a conditiop which must exist before such allowance may be 
made and as a basis of such an allowance, but it in no manner whatever assumes to 
provide for that condition. 

In the absence of any other provision of law it might be said that this statute 
by expressly authorizing such additional allowance under the conditions specified, 
impliedly delegates the power to create such condition, but such authority may only 
be implied in any case to make effective the object and purpose of the law in question. 
It is manifest that the sole purpose of section 1693, G. C., supra, is to provide for the 
compensation of court constables. It has no other object. If its purpose may be 
fully accomplished without involving the doctrine of implication, no reason may be 
said to exist for the application of said doctrine and it, therefore, does not apply. 
However, in the section first named full and complete provisions are found for the 
appointment of court constables, and as before stated, it being the enabling statute 
in this respect it is exclusive and must control. 

While entertaining the greatest respect for the judges in question I am unable to 
concur in their construction of the law, and must, therefore, advise you that in my 
opinion a court constable or constables may be given the rlnty of assigning cases, and 
additional compensation allowed therefor only in those counties which have two or 
more common pleas judges holding court. 

Respectfully, 
EDWARD c. TURNER, 

Attomey-General. 
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1614. 

TAX COMMISSION-CIRCULAR LETTER TO COUNTY BOARD OF RE
VISION DISAPPROVED IN CERTAIN PARTICULARS-SUGGESTIONS 
OFFERED. 

The circular letter referred to in the within opinion is returned to the State Tax Com
mission without approval, the same to be approved when corrected in accordance with the 
suggestions made in said opinion. 

CoLuMBus, Omo, · May 23, 1916. 

Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-! am in receipt of your letter under date of May 15, 1916, in which 

you enclose copy of a circular letter which your commission proposes to send out to 
county boards of revision. You request me to examine the instructions contained 
in said circular letter, and, if found "in accordance with the advice of the attorney
general," as required by provision of section 70, of the Parrett-Whittemore law (sec
tion 5623, G. C., 106 0. L., 26(, to endorse such finding thereon. 

The circular letter reads as follows: 

May 15, 1916. 
"To County Boards of Revision: 

"A number of questions have arisen concerning the powers and duties 
of county boards of revision under the act of May 8, 1915, 106 0. L., 246, 
commonly known as the Parrett-Whittemore law. The tax commission of 
Ohio has decided such questions in accordance with the advice and opinion 
of the attorney-general as foilows: 

"1. Boards of revision at their June session, 1916, shall not increase 
or decrease valuations of real estate which has not been appraised or reap
praised during said year. 

"2. Boards of revision at their August session may increase or decrease 
any valuation or correct any assessment complained of whether or not there 
has been an appraisement or reappraisement for said year. 

"3. .Boards of revision at their August session are limited in their 
powers to the hearing of complaints only. 

"4. The powers given to county boards of revision by the provisions of 
section 45 of the act, may only be exercised in the performance of their duties 
under section 44, of the act referring to the hearing of complaints. 

"5. The powers of county boards of revision at both the June and 
August sessions extend only to valuatiqns of the current year, i. e., at their 
sessions in 1916 they can only equalize and hear complaints as to the 1916 
valuations. 

"6. The powers given to county boards of revision by the provisions 
of section 43, of the act may be exercised at their June session only as to 
personal property and such real estate as may have been appraised or re
appraised during the current year. These powers may also be exercised 
in the performance of their duties in hearing complaints. 

"7. Boards of revision at their August session -shall not increase the 
value of any real or personal property complained of without notice to the 
owner or his agent. 

8. Boards of revision at their August session shall not decrease the 
value of any real or personal property, except upon written application, 
nnder oath of the party affected. 

"9. Boards of revision at their June session may increase or decrease 
any valuation of personal property, or increase the listed amount of personal 
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property without notice to owners. (The increase or decrease in. value may 
be by percentage upon the value of any class of personal property.) 

"10. If there has been an original appraisement of real estate in any 
year, or a reappraisement ordered by the county auditor in any year, boards 
of revision may, at their June session, increase or decrease the value of any real 
estate without notice. (Such increase or decrease may be by percentage 
upon the value of real estate in any taxing district.) 

THE TAX CO::\L\IISSIOX OF OHIO, 
By-- - ------ -- -- -- -- -- -- -- -- --

Secretary. 

911 

Upon examination of the instructions contained in the foregoing letter I find that 
said instructions are in accordance with opinion No. 1173 of this department, rendered 
to your commission under date of January 14, 1916, with the following exceptions: 

In item No.8 as above set forth you advise that "boards of revision at their August 
session shall not decrease the value of any real or personal property, except upon 
written application, under oath of the party affected." 

In this connection I quote from the opinion, above referred to, at page 27, as 
follows: 

"Under provision of section 47 of the act the county board of revision 
may not decrease any valuation complained of nor reduce the listed amount 
of any taxable property complained of, unless the party affected thereby, 
or his agent, makes and files with the board a written application therefor, 
verified by oath, showing the facts upon which it is claimed such decrease 
should be made, and not without affording the county auditor an opportunity 
to be heard thereon." 

In view of the foregoing I suggest that the words "or his agent"be added to the 
instruction contained in item 8 as above set forth. 

In item No. 9 you advise that boards of revision at their June session may in
crease or decrease any valualion of pert>onal property, or increase the listed amount 
of personal property without notice to ownerA, and that "the increase or decrease in 
value may be by percentage upon the yalue of any class of personal property." 

In item No. 10 you advise that "if there has been an original appraisement of 
real estate in any year, or a reappraisement ordered by the county auditor in any 
year, boards of revision may, at their June session, increase or decrease the value of 
any real et>tate without notice," and that "such increase or decrease may be by per
centage upon the value of real estate in any taxing district." 

In connection with the proposed iMtruction contained in the first part of item No. 
9, I call your attention to the following on page 33 of the opinion above referred to: 

"The only notice of changes in valuations, made by said county boar~ 
of revi~ion, acting as a board of equalization at its June session, required to 
be given, is that provided for in sections 58 and 59 of the act (sections 5606 
and 5607, G. C.). 

"Section 58 provides: 

" 'When the board of revision has completed its work of equalization, 
and has transmitted the statements and returns to him, the county auditor 
shall give notice, by advertisement, in two newspapers, of opposite politics, 
published in and of general circulation throughout the county, that the tax 
statement and returns for the current vear have been rivised and the valua-
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tions completed, and are open for public inspection in his office, and that 
complaints against any valuation or assessment, except the valuations fixed 
and assessments made by the tax commission of Ohio, will be heard by the 
county board of revision, stating in the notice the ~ime and place of the meet
ing qf such board. S{ICh advertisements shall be inserted in a conspicuous place 
in each such newspaper, and be published daily for ten days, unless there be 
no daily newspaper published in and of general circulation throughout such 
county, in which event such advertisement shall be so published one each 
week for-two weeks. The county auditor shall, upon request, furnish to any 
person a certificate setting forth the assessment and valuation of any tract, lot 
or parcel of real estate or any specific personal property, and mail the same, 
when requested to do so, upon receipt of sufficient postage.' 

"Section 59 provid~es: 

" 'On or before the 15th day of July, annually, the county auditor shall 
cause to be printed a list showing all changes made in the assessment of any 
tract, lot or pancel of real estate or improvement thereon, or minerals or 
mineral rights therein, and shall cause a copy of such list to be mailed to 
each owner whose assessment has been changed, if known, and if not, then to his 
agent, if known.' " 

'While it is true that the notipe required by sections 5606 and 5607 of the General 
Code, as above quoted, is not a condition precedent to the valid exercise of the authority 
conferred upon the board of revision by section 51 of the act (section 5605, G. C.), 
to increase any valuation of personal property, or increase the listed amount of per
sonal property, nevertheless I am of the opinion that said proposed instruction, in 
the absence of any qualification, is misleading, and that the same should be modified 
by reference to the requirements of said sections 5606 and 5607 of the General Code 
in conformity with that part of my former opinion above quoted. 

Coming, now to a consideration of the propose.d instruction contained in the first 
part of item io, as above set forth, I call your attention to that part of opinion No 
1173, above referred to, as found on page 30, in which I held that the county board of 
revision, in the performance of .its duties under section 51 of the act, at its June sessiop 
in :iny year is limited in its consideration of valuations of real property to the state
ments and returns for such year as placed before it by the county auditor in compliance 
with section 51 of the act, and that said board may not increase or decrease valuations 
of real estate which has not been appraised _during s.'tid year. 

It will be obsen·ed that in said opinion a distinction was made between an original 
assessment or appraisement of real property, which may be ordered by your com
mission in all counties of the state at the same time, i. e. the same year, and a reasseRs
ment or reappraisement of real property, or any class thereof, in any taxing district, 
or part thereof, which may be ordered by the county auditor under provision of section 
55 of the act (section 5548, G. C., 106 0. L., 260), or in the manner provided in the 
latter part of said section, or by the tax commission under provision of sections 79 
and 80 of the act (sections 5624-4 and 5624-5, G. C., 106 0. L., 267). 

In view of this distinction taken in connection with the holding of the opinion, 
as above set forth, I am of the opinion that your proposed instruction contained in 
the first part of item 10 should be limited by striking therefrom the words "or a re
appraisement ordered by the county auditor in any year," and that the words "or 
reappraised," in the instruction contained in items 1 and 6, and the words "or re
appraisement," as found in the instruction contained in item 2, should be omitted. 
Said instruction, as found in the first part of item 10, should be further limited by 
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the modification as to notice suggested in connection with your proposed instruction 
contained in the first part of Item X o. 9. 

You further propose to instruct the county board of revision in the latter part of 
item Xo. 9 that "the increase or decrease in value may be by percentage upon the 
value of any class of personal property," and in the latter part of item Xo. 10 that the 
increase or decrease in the valuation of the real estate in any taxing district, made 
by the county board of revision, may be by percentage upon such valuation. 

Inasmuch as the question of the authority of the county board of revision to in
crease or decrease valuations of real or personal property, as returned by the assessing 

· officer of any assessment district, by percentage upon such valuations, has not been 
answered in any former opinion to your commission, it remains to be determined 
whether said county board of revision, in the exercise of the authority •onferred upon 
it by the provisions of section 51 of the act (section 5605, G. C.), may, in any year, 
increase or decrease valuations of personal property, or of real estate in case an original 
appraisement of real estate has been made in said year, by a percentage upon the valua
tion of classes of personal property, or upon the valuation of real estate, as returned 
by the original assessing officer in any taxing district, in accordance with said in
structions. 

The authority of the tax commission to increase or decrease the aggregate value of 
real or personal property, or any class of real or personal property, in any county, 
township, city, village or taxing district, or in any ward or division of a municipal cor
poration, by a percentage upon such aggregate value as reported to said commission 
by the several county auditors of the state, is found in section 76 of the act (section 
5613, G. C., 106 0. L., 267), which provides: 

"The tax commission of Ohio shall, annually, determine whether the real 
and personal property, and the various classes thereof, in the several counties, 
cities, villages and taxing districts in the state, have been assessed at the 
true value thereof in money, and if it finds that the real or personal property, 
or any class of real or personal property, in any county, city, village or taxing 
district in the state as reported by the several county auditors to it, is not 
listed at its true value in money, it may increase or decrease the aggregate 
value of the real property or of the personal property, or any class of real 
or personal property, in any such county, township, city, village, or taxing 
district, or in any ward or division of a municipal corporation, by such rate 
per cent., or by such amount as will place such property on the tax list at 
its true value in money, to the end that each and every class of real and per
sonal property in the state shall be listed and valued for taxation by an equal 
and uniform rule at its true value in money." 

No such authority is expressly given to county boards of reviRion by any pro
vision of the statutes now in force. 

Section 51 of the act (section 5605, G. C., 106 0. L., 259), provides in part as 
follows: 

"On the second Monday of June, 1916, and annually, thereafter, the 
county auditor shall lay before the county board of revision the statements 
and returns of property received by him for the current year, and such board 
shall forthwith proceed to examine and revise the stutemenJs and returns of 
all property, both real and personal, to see that the valuations thereof are equal 
and uniform throughout the county, and that all property, and each and every 
class, kind or description thereof, is valued for taxation throughout the county 
at its full and true value in money. If the board finds any statement or re
turn of personal property to be erroneous, either in the amount of property, 
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moneys, credits, investments in bonds, stocks, joint stock companies or 
otherwise, listed in the name of any person, company, firm, partnership, asso
ciation or ccrporation, or in the valuation of any item or items thereof, it shall 
correct such statement or return, by listing thereon any omitted property and 
giving to it, as well as to any property that has been listed therein but which 
has been incorrectly valued, the true value in money thereof, and by omitting 
therefrom property improperly listed thereon. * * * If the board finds 
that any tract, lot or parcel of land or any buildings, structures or improve
ments thereon, or any minerals therein or rights thereto have been improp
erly listed either inthe name of the owner, the description or quantity there
of, or have been incorrectly valued, or have been omitted and not valued, 
it shall make the necessary corrections and shall gine to each such tract, lot or 
parcel of. land, or any buildings, structures or improvements thereon or any 
minerals therein or rights thereto, incorrectly valued or omitted, the true value 
in money thereof. * * *" 

It will be observed that under provision of section 5613, G. C., supra, the tax 
commission deals with the aggregate value of property or of a class of property in a 
county, township, city, village or taxing district, or ward or division of a municipal 
corporation and not with individual returns. The tax commission has no authority 
to consider individual returns of property made by the local assessing authorities 
except in cases of appeal, as provided in section 53 of the act (section 5610, G. C., 
106 0. L., 260). On the other hand, it seems clear that the county board of revision, 
in the exercise of the authority conferred on it by section 5605, G. C., in any year, in 
increasing or decreasing the valuation of personal property, or of real estate in case 
an original appraisement of real estate has been made in said year, is confined to in
dividual returns, and that said county board of revision cannot make hori:zontal in
creases by percentage upon the aggregate value of real or personal property, or class 
thereof, in an assessment district. 

While it may be argued that there can be no objection to the county board of 
revision making increases or decreases by percentage upon the valuations of property 
as returned by the original assessing officer, so long as the same results in placing the 

·pr-operty in question on the duplicate at its true value in money, and that, in case 
such a result is not realized by the individual owner, such owner may avail himself 
of his judicial remedy, the same as in the case of increases made by the tax commis
sion under provision of section 5613, G. C., this argument meets with the objection 
that inasmuch as the county board of revision deals with individual returns rather 
than the aggregate value of all the returns of property or of a class of property in any 
district, the only valuation upon which the county board of revision could deter
mine the percentage of increase or decrease would be the individual return of 
property as made by the original assessing officer. Such a method would be directly 
opposed to equalization of values and to the realization of the return of the property 
of the district at its true value in money. 

I am of the opinion, therefore, that your proposed instruction contained in the 
latter part of item No. 9, as well as that contained in the latter part of item No. 10, 
is without authority in law, and that said instructions should be omitted from the 
list of proposed instructions as submitted by you. 

· I am returning said list of instructions to be corrected in the respects herein
before suggested. When such corrections are made I will endorse on said list the 
finding requested by your commission. 

Respect£ ully, 
EDWARD c. TURNER, 

Attorney-General. 



.A.TTORXEY -GEXER.A.L. 915 

1615. 

COUNTY BOARD OF EDUCATION-WHEN BOARD CAN E::\IPLOY AT
TORNEYS TO REPRESENT IT. 

Section 4744-3, G. C., 106 0. L., 399, now pr01ides that the county auditor when 
making his semi-annual appropriation of the school funds of the various village and rural 
school districts shall set aside a contingent as well as a tuition fund to the credit of "The 
County Board of Education Fund." 

Where, in an action between the board oj education of a school district-within the 
county school district and the county board of education, the prosecuting attorney of the 
county declines to represent said county board of education, said county board may, upon 
the filing with it of a certificate of available money in said contingent fund for said purpose, 
employ counsel to represent it in said case and, out of said fund, pay for the services rendered. 

CoLUMBus, Omo, :\lay 24, 1916. 

HoN. J. W. WATTS, Prosecuting Attorney, Hillsboro, Ohio. 

DEAR Sm:-In your letter under date of May lOth, you request my opinion as 
follows: 

"The county board of education of this, Highland county, has been sued 
in the common pleas court in which its conduct with reference to the creation 
of certain school districts has been called into question, and said county 
board has asked me to submit to you for your opinion the question of its 
right to employ and pay attorneys to defend this action." 

You are familiar with opinion No. 336 of this department, rendered to the bureau 
of inspection and supervision of public offices, under d,ate of .May 6, 1915 (page 564 of 
the annual report of the attorney-general for said year). Attention was called in 
said opinion to the provisions of section 4761, G. C., which are as follows: 

".Except in city school districtR, the prosecuting attorney of the county 
shall be the legal adviser of all boards of education of the county in which he 
is serving. He shall prosecute all actions against a member or officer of a board 
of education for malfeasance or misfeasance in office, and he shall be the 
legal counsel of such boards or the officers thereof in all civil actions brought 
by or against them and shall conduct such actions in his official capacity. 
When such civil action is between two or more boards of education in the 
same county, the prosecuting attorney shall not be required to act for either 
of them. In city school districts, the city solicitor shall be the legal adviser 
and attorney for the board of education thereof, and shall perform the same 
services for such board as herein required of the prosecuting attorney for 
other boards of education of the county." 

While it was held in said opinion that within the limitations of the above provisions 
of section 4761, G. C., the prosecuting attorney of the county may act as the legal 
adviser of the county board of education, it was observed that, in the case of an action 
between the county board and the local board of education of a school district within 
the county school district, the prosecuting attorney cannot represent both boards 
and is not required to represent either of said boards and the question arose as to 
whether, ii1 case the prosecuting attorney declined to represent either of said boards, 
or if he chose to represent the local board, the county board of education might em
ploy counsel other than the prosecuting attorney to represent it under authority of 
section 2918, G. C., which provides in part that: 
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"Nothing in the preceding two sections shall prevent a school board 
from employing counsel to represent it, but such counsel, when so employed, 
shall be paid by such school board from the school fund." 

the provisions of section 2916, G. C., not being material to the consideration of said 
question and section 2917, G. C., providing that the prosecuting attorney shall be 
the legal adviser of the county commissioners and all other county officers and county 
boards and for all township officers, and that no county officers may employ other 
counsel or attorney except as provided in section 2412, G. C. Attention was then 
called to the provision of section 1 of article X of the constitution: 

"The general assembly shall provide by law for the election of such 
county and township officers as may be necessary." 

And it was further held in said opinion that the members of the county board of edu
cation are not county officers, and the said board is not a county board within the 
meaning of the provisions of section 2917, G. C., as limited by the above provision 
of the constitution and that this section has, therefore, no application to a county 
board of education . 

.After noting that under the above provision of section 2918, G. C., payment for 
services rendered to the board of education of a school district by counsel other than 
the prosecuting attorney must be made from the "school fund" of such district and 
that the contract of employment would not be· within the exceptions .of the require
ments of section 5660, G. C., provided in section 5661, G. C. and that it would there
fore be necessary that a certificate of available funds be fil' ed with said contract by 

·the clerk of said board, the conclusion was reached in said opinion that, while the 
authority of the local board, in the case referred to in said opinion, to employ counsel 
other than the prosecuting attorney to represent it, provided it had sufficient funds 
in its treasury available for such purpose, was clear, the county "school district under 
the statutes as then in force had no school fund within the meaning of section 2918, 
G. C., out of whlch counsel other than the prosecuting attorney might be paid by the 
county board of education for services rendered to said board, and there being no 
authority in law to create such fund, the county board of education was without lawful 
authority to employ counsel other than the prosecuting attorney of the county. 

In submitting the question as to the authority of your county board o' education 
under the statutes now in force to employ counsel to represent it in the case now pend
ing in the common pleas court of your county, you evidently have in mind the change 
effected in section 4744-3, G. C., in the amendment of said section by the act of the 
general assembly as found in 106 0. L., 396, which was passed subsequent to the time 
the aforesaid opinion was rendered, i. e., May 27, 1915, and which became effective 
August 26, 1915. Said section as amended and as now in force provides in part: 

"The county auditor when making his semi-annual apportionment of 
the school funds to the various village and rural school districts shall retain 
the amounts necessary to pay such portion of the salaries of the county and 
district superintendents and for contingent expenses, as may be certified by 
the county board. * * *" 

This section as amended in 104 0. L., 143, and as in force at the time the former 
opinion, above referred to, was rendered, provided only for a tuition fund to be known 
as ''the county board of education fund," which fund could only be used for tuition 
purposes. 

I understand that you have declined to represent your county board of education 
in the case referred to in your inquiry and, inasmuch as said section 4744-3, G. C., as 
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now in force, provided for a contingent as well as a tuition fund, I am of the opinion 
in answer to your question that, upon the filing with said county board of education 
by its clerk of a certificate of available money in said contingent fund for said pur
pose, said board may employ counsel to represent it in said case and, out of said fund, 
pay for the services rendered. 

1616. 

Respect£ ully, 
EDWARD C. TURNER, 

Attorney-General. 

DISAPPROVAL, LEASE ·OF CANAL LANDS IN CITY OF AKRON TO 
HA.."\COCK BROTHERS, A PARTNERSIDP. 

COLUMBUS, OHIO, ~fay 24, 1916. 

HoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohiu. 
DEAR Sm:-I have your communication of :\1ay 8, 1916, transmitting to me 

for examination a lease of certain canal lands in the city of Akron to Hancock Broa., 
a partnership. 

I am returning this lease without my approval for two reasons: In the fifth par
agraph, on the second page of the lease, there is set forth an agreement on the part 
of the party of the second part, his heirs, administrators and assigns, to furnish the 
party of the second part a suitable room for office purposes. It is manifest' that there 
is an error in this provision, and that what was intended was an agreement on the 
part of the party of the second part, his heirs, administrators and assigns, to furnish 
the party of the first part a suitable room for office purposes. 

The lease is drawn to Hancock Bros., a partnership, and the signature is as fol
lows: 

"Hancock Bros. 
"By{E. D. Hancock, 

Ford Hancock." 

It does not appear on the face of the lease how many persons compose the part
nership or whether the lease has been executed by all the partners. A single partner 
or any number of partners less than all is without authority to bind a partnership 
except as to matters within the scope of the partnership bu~iness. 

In order that no question of lack of authority may be raised against leases exe
cuted to partnerships, I suggest that a proper recital be made of the names of all part
ners, and that a lease to a partnership be executed by all the partners. 

If it be a fact that E. D. Hancock and Ford Hancock are the only members of 
the partnership in question, then the lease is properly executed, but the recital in 
the first paragraph thereof should be amplified to read as follows: 

"Hancock Bros., a partnership consisting of E. D. Hancock and Ford 
Hancock." 

For .the reasons above stated I am returning the lease without my approval, but 
when the changes above suggested have been made therein I v.ill be glad to approve 
the same. Respectfully, 

EDwARD C. TcRNER, 
Attorney-General. 
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1617. 

APPROVAL, RESOLUTIONS FOR IMPROVEMENT OF CERTAIN ROADS IN 
UNJON, ASHTABULA, JEFFERSON AND STARK COUNTIES. 

CoLUMBUs, Oa;w, May 24, 1916. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Srn:-I have your communications of May 20 and 22, 1916, transmitting 
to me for examination final resolutions relating to the following roads: 

/'Union county-Sec. 'C,' Marysville-Marion road, Pet. No. 3012, 
f. C. H. No. 115. 

/Ashtabula county-Sec. 'J,' Jefferson-Andover road, Pet. No. 2048, 
;f. C. H. No. 151. 
_ _/'Jefferson county-Sec. 'J,' Ohio River road, Pet. No. 2539, I. C. H. 
,xo. 7, M. M. No. III. 
~~'Jefferson county-Sec. 'D,' Canton-Steubenville road, Pet. No. 660, 
y.~,.;. H. No. 75 (supplemental). 

/Stark county-Sec. 'I,', Akron-Canton road, Pet. No. 2937, I. C. H. 
)(0. 66, M. M. No. IX." 

I find these resolutions to be in regular form and am therefore returning the same 
with my approval endorsed thereon. Respectfully, 

1618. 

Enw ARD C. TURNER, 
Attorney-General. 

MUNICIPAL CORPORATION-ANNEXATION OF TERRITORY FROM ONE 
OR MORE TOWNSHIPS TO A CITY-HOW FUNDS AND INDEBTED
NESS OF SAID TOWNSHIP ARE TO BE APPORTIONED_;HOW FUNDS 
AND INDEBTEDNESS OF SCHOOL DISTRICTS ARE TO BE APPOR
TIONED IN SUCH CASE-CITY OF AKRON. 

In case of the annexation of territory from one or more townships to a city, under 
authority of and in the manner provided by section 3558, et seq., G. C.J an equitable di
vision of the funds and indebtedness of said township or townships and the proper appro
tionment thereof may be made under authority of and in the manner provided by section 
3544, G. C., read in connection with the prorrisions of the statutes governing the annex
ation of said territory tu said city. 

While it cannot be said that section 4690, G. C., 104 0. L., 134, is repealed by -im
plication by the act of the general assembly (106 0. L., 396), in view uf the provisions of 
the latter part of said section authorizing the transftr of the title to the school property lo
cated in territory annexed to a city, by agr~ment of the boards of education of the several 
school districts affected by such annexationY.nevertheless if said boards fail to reach such 
an agreement, there is no way to effect such transfer other than that provided by section 
4696, G. C., 106 0. L., 397, and in the manner therein set forth,\md in any event the only 
method of procedure whereby the equitable division of funds and indebtedness may be 
effected is that provided by section 4696, G. C., and in the manner therein set forth. Such 
proceedings under section 4696, G. C., must be had prior to the time the territory above 
referred to is annexed to said city by the aforesaid annexation proceedings. 

CoLUMBcs, OHio, May 25, 1916. 

HoN. C. P. KENNEDY, Prosecuting Attorney, Akron, Ohio. 

DEAR Sm:-In your letter of April 25th, you request my opinion as follows: 

"A short time ago an annexation proceeding was started by the city of 
Akron by virtue of sections 3558, 3559 and 3560 of the General Code of Ohio. 
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The petition therefor was presented to the board of county commissioners of 
Summit county, as provided by law, the petition praying for the annexation 
of territory entirely surrounding said city of Akron. The petition came on 
for hearing before the board of county commissioners, as is provided for in 
section 3521, General Code, and the matter is now pending before said board. 

"If the petition for annexation is finally allowerl, the city will annex a 
part of the territory in several townships, and the question arises as to the 
division of funds and indebtedness of the various townl:!hips. Should sec
tion 3544 of the General Code be followed in determining these matters? 

"The territory proposed to be annexed includes a part of several rural 
school districts. If it is annexed, does the territory annexed, which now 
comprises a part of a rural school district, become a part of the city school 
district for school purposes? If so, in what manner and by what means 
are the funds and the indebtedness of the various rural school districts to 
be apportioned? 

"Section 4690 of the General Code, 104 0. L., 134, provides as follows: 
" 'When territory is annexed to a city or village, such territory thereby 

becomes a part of the city or village school district, and the legal title to 
school property in such territory for school purposes shall remain vested in 
the board of education of the school district from which such territory was 
detached; until such time as may be agreed upon 1:: .e several boards of 
education when such property may be transferred by rranty deed.' " 

"Section 4696, of the General Code, 104 0. L., p~ge 135, provides in 
substance that when territory is transferred from one district to another 
by the annexation of territory to a city, the division of the funds in the treas
ury and in process of collection of the board of education of the school dis
trict in which the territory is detached, shall upon aJ?_pli~,ation t!J the probate 
court of the county, by either board of education interested, be determined 
and ordered by such court. Also the indebtedness, if any, together with 
the proper amount of money to be paid to such board by the board of educa
tion of the if)hool district to which the territory is annexed, sh.ill, in like 
manner, be determined and ordered by the court. 

"Section 4696, however, has been amended by the legislature in Ohio 
laws, 105-106, page 397, and as amended leaves out entirely the provisions of 
the section setting forth the procedure before the probate court to determine 
the equitable division of funds and indebtedness in case of annexation, and I 
fail to find that any other procedure has been provided in such an instance. 

"Is the effect of section 4696, as now amended, such as to provide the only 
way in which the transfer of a part of a school district under the jurisdiction 
of the county board of education can be made to a city school district? Or, 
are the ways provided therein in addition to those provided in section 46!JO, 
General Code, in which the territory automatic-ally becomes a part of the 
city school district? 

"If section 4690, of the General Code, is not repealed by implication, 
and I do not see how it is under the ~u_le that repeals by implication, are not 
favored unless the intention of the legislature to so repeal is clearly indicated, 
are we then to be governed by the latter part of section 4696 as to the division 
of the funds and indebtedness? 

" 'Xo such transfer shall be in effect until the county board of educa
tion and the board of education to which the territory is to be transferred each 
pass resolutions by a majority vote of the full membership of each board, 
and until an equitable division of the funds or indebtedness be decided upon 
by the boards of education acting in the transfer. Also a map shall be filed 
v.ith the auditor. or auditors, of the counties affected by such transfer.' 

919 
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"It would seem from a reading of the latter part of section 4696, that 
even though territory of a rural school district was annexed to the city school 
district by reason of section 4690, that the effect of the same would be held 
in abeyance, and there would in reality be no transfer for school purposes until 
such time as the county board of education and the city board of education 
had passed the resolutions and agreed upon the equitable division of funds 
or indebtedness, as required in section 4696." 

Considering first your question as to how the division of the funds and indebted
ness of the several townships affected by the transfer of the territory referred to in 
your inquiry, shall be made, I note that section 3560, G. C., as found in chapter 3 
under division I of title XII of part first of the General Code, relating to the annexa
tion to or detachment from a municipal corporation of territory, and under the sub
division of said chapter relating to annexation of territory to a municipal corporation 
on application of such corporation to the commissioners of the county in which such 
corporation is located, provides: 

"Sec. 3560. The application of the corporation to the county com
missioners for such purpose shall be by petition, setting forth that, under 
an ordinance of the council the territory therein described was authorized 
to be annexed to the corporation. The petition shall contain an accurate 
description of the territory, and be accompanied by an accurate map or 
plat thereof." 

Section 3561, G. C., provides that: 

"Wben the petition is presented to the comrmss10nerB, like proceed
ings Bhall be bad, in all respects, so far as applicable, as are required in case 
of annexation on application of citizens in this chapter." 

Section 3549, G. C., as found in the subdivision of said chapter relating to an
nexation of territory to a municipal corporation on the application to the county 
commissioners of the county in which such corporation is located, of citizens residing 
in the territory proposed to be transferred to such municipal corporation, provides that: 

"The petition (signed by a majority of the adult freeholders residing 
in such territory) shall be presented to the board of commissioners at a regular 
session thereof, and when so presented the same proceedings shdl be had as far 
as applicable, and the same duties in respect thereto shall be performed by 
the commissioners and other officers, 3.S required in case of an application 
to be organized into a village under the provisions of this division. * * *" 

Section 3544, G. C., as found in chapter 2 of the aforesaid division and title of 
the General Code relating to the incorporation of a village, provides: 

"Sec. 3544. When a village has been created out of a portion of a town
ship, or portions of more than one township, a proper division of the funds 
for township purposes in the treasury, or in the process of collecti9n, of the 
township or townships from which the territory has been taken, shall, upon 
application of the village to the probate court of the county in which the 
territory is situated, be determined and ordered paid over to the treasurer 
of the village. In determining the portion of such funds to which the vilh .. ge 
is entitled, the indebtedness of each township shall be taken into considera
tion. Ten <;lays notice of such hearing shall be given by the treasurer of the 
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applicant to the treasurer of each township whose funds are sought to be 
divided. The findings and orders of the probate court shall be final." 
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It will be observed that-when the petition referred to in your inquiry has been 
presented to the county commissioners and from that time on, the same proceedings 
are to be had in all respects, so far as applicable, as in the case of an application to 
incorporate a village, and that the same duties are to be performed not only by the 
county commissioners but by "other officers" as are required under the provi~ions 
of the aforesaid division of the statutes in the case of the incorporation of a village. 
This adoption by reference of the statutory provisions relating to the incorporation 
of a village makes it necessary to consider said provisions of said statutes and de
termine what proceedings are provided and what powers and duties are imposed on 
said county commissioners and "other officers" in connection with and growing out 
of such incorporation. 

The sections referred to as thus adopted are sections 3517 to 3546, both inclu
sive, of the General Code, and one of these sections so adopted is section 3544, G. C., 
the provisions of which are as above set forth. 

In view of the adoption by reference of said statutes it seems clear that the leg
islature intended to make all of th!l provisions of said statutes relating to the incor
poration of villages apply to the annexation of territory to a municipal corporation 
in so far as said provisions are, in their nature, applicable. It seems equally clear 
that it is not merely the procedure before the county commissioners that is thus 
adopted since it is provided that the same duties shall be performed not only by the 
commissioners but by all other officers as are required in the incorporating of a village. 

Among other provisions of these statutes thus adopted are those found in sec
tions 3532 to 3535, both inclusive, of the General Code, relative to the juirsdiction 
and duties of the common pleas court in case of an application by any person inter
ested for an injunction against the recording of proceedings, the grounds of such in
junction and the duties of the court and other officers in relation thereto. 

The courts have frequently exercised the jurisdiction thus conferred and have 
granted decrees therein provided for either for or against the annexation of territory 
to cities and villages. In several of these cases the statutes above referred to have 
been under discussion and have been considered by the courts as having been adopted 
in their entirety as governing annexations to municipal corporations and the rights 
of all parties growing out of such annexations. 

Among other cases is the case of Shipbaugh v. Kimball, 7 N. P. (N. S.), 514 
wherein the court, on the authority of section 3532, G. C., entered a permanent in
junction against the recording of proceedings to annex territory to the city of Ashta
bula. 

Section 3532, G. C., by its terms has to do only with proceedings relating to the 
incorporation of villages but, as the court in the case of Rhipbaugh v. Kimball, supra, 
plainly indicates, these provisions have by adoption become a part of the law re
lating to annexation of territory to cities. The same application of said statute was 
given by the court in the case of Hulbert v. :\Iason, 29 0. S., 562. 

The same jurisdiction has been exercised and like decrees entered by the court 
of common pleas of Franklin county in several cases, among them being the case of 
Holtzman, et al., v. Barr, No. 56607 in said court (not reported), decided by Bigger, 
J., wherein the court enjoined the annexation to the city of Columbus of t he village 
of Bexley and other territory; also the case of Wilson, et a!., v. Barr, Xo. 58689 
also unreported, decided by Evans, J., wherein the provisions of the statutes, above 
referred to, were invoked and the court, after a full hearing and consideration of the 
meritR, refused an injunction. 

It is submitted that with equal force and propriety the provisions of section 
3544, G. C., as above quoted, relative to the duties of the probate court with respect 
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to the division of funds and indebtedness of a township, a part of which has been in
corporaW into a village, are applicahle to the situation created by the annexation 
of such portion of a township to a municipal corporation. 

It was clearly the intention of the legislature to adopt this section as well as the 
others to which reference has been made. While it would· have been better if the 
legislature had seen fit to make the annexation statutes complete in themselves, it 
is none the less clear, upon an examination of all the st!:.tutes hereinbefore referred 
to, tha.t the legislature fully intended and provided that these statutes, including 
section 3544, G. C., should be adopted and applied in the case of the annexation on 
territory to a municipal corporation. 

Any doubt as to the correctness of this conclusion is settled by the decision of 
the Supreme Court in the case of Shugars, Clerk, v. Williams, et al., 50 0. S., 297, where
in the court holds that the statutes, relating to annexation and those relating to the 
incorporation of a village a1e to be, for the purpose of construction, treated as one 
act. The syllabus in this case reads as follows:. 

"Chapters 2 and 5, of division 2, of title 12, Revised Statutes, relating 
to the general subject of the creation of villages and hamlets, and the an
nexation of territory to those already created, are to be treated, for purpose 
of construction, as one act. * * *" 

Chapter 2, thus referred to, is the chapter relating to the creation of villages and 
hamlets and comprises sections 1553 to 1571a, inclusive, of the Revised Statutes (sec
tions 3517 to 3546, inclusive, of the General Code), while chapter 5, so referred to, 
is the chapter relating to annexations of territory to municipal corporations and com
prises sections 1589 to 1615, inclusive, of the Revised Statutes (sections 3548 to 3576, 
inclusive, of the General Code). 

In view of the foregoing, I am of the opinion, in answer to your first question 
that if the petition for the annexation of the territory referred to in your inquiry is 
allowed and said territory is annexed to the city of Akron from the several adjoin
ing townships, an equitable division of the funds and indebtedness of said township 
and the proper apportionment thereof may be made under authority of and in the 
manner provided by section 3544, G. C., as above quoted, read in connection with 

. the provisions of the statutes governing the annexation of said territory to said city. 
In determining the answer to your remaining questions, relative to the appor

tionment of the school funds and indebtedness of the territory proposed to be an
nexed to the city of Akron, considering said territory as a part of the several rural 
school districts from which the same is to be detached by said annexation proceed
ings, serious difficulty is encountered. 

Section 4690, G. C. (104 0. L., 134), by its terms provides that upon the an
nexation of said territory to said city the same automatically becomes a part of the 
city school district. No provision, however, is made for an apportionment of the 
funds and indebtedness of said territory. 

Said section further provides that 

"the legal title to school property in such territory for school purposes shall 
remain vested in the board of education of the school district from which 
such territory was detached, until such time as may be agreed upon by the 
several boards of education when such property may be transferred by war
ranty deed." 

In this connection I note that this section, as in force prior to its amendment in 104 
0. L., contained the additional provisions that 
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"In case of disagreement between such boards of education, like pro
ceedings shall be had by application to the probate court as are provided by 
law in case of the transfer of property from one school district to another." 

No such provision is contained in this or any other statute now in force. 
While section 4696, G. C., as amended in 10-1 0. L., 135, provided that: 

"When territory is transferred from one district to another by the an
nexation of territory to a city or village, the proper division of funds in the 
treasury, or in process of collection, of the board of education of the school 
district from which the territory is detached, shall, upon application to 
the probate court of the county in which such territory is situated by either 
board of education interested, be determined and ordered by such court. If 
Ruch board of education is indebted, such indebtedness, together with the 
proper amount of money to be paid to such board by the board of education 
of the school district to which the territory is transferred, annexed, or of the 
district created, shalL be in like manner determined and ordered by the 
court," 
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as observed by you, this provision was repealed by the act of the general assembly 
(106 0. L., 396), and no such provision is found in the statutes as now in force. 

While the latter part of said section 4696, G. C., (106 0. L., 397), provides that: 

"No such transfer shall be in effect until the county board of education 
and the board of education to which the territory is to be transferred each 
pass resolutions by a majority vote of the full membership of each board 
and until an equitable division of the funds or indebtedness be decided upon 
by the boards of educatio;n acting in the transfer; also a map shall be filed 
with the auditor or auditors of the county or counties affected by such trans
fer." 

this provision by its terms is clearly limited to transfers of territory made by the mutual 
agreements of boards of education under authority of and in the manner provided 
by said section as now in force, and has no application to territory annexed to a village 
or city in the manner provided by the statutes, hereinbefore referred to, and govern
ing annexation proceedings, which territory, if effect can be given to the first paragraph 
of said section 4690, G. C., automatically becomes a part of the school district of such 
village or city. There is no provision of any statute now in force vesting in any court 
or administrative board or officer the authority to make a division of school funds 
and indebtedness, when territory is annexed to n. village or city from one or more 
adjoining townships under authority of section 3558, et seq., of the General Code. 

It is evident, however, that upon the filing, with the boards of education of your 
county school distt-ict, of a petition signed by at least fifty per cent. of the qualified 
electors residing in each of the several parts of the territory in question located re
spectively in the several tow;nship rural school districts, praying for the transfer of 
such part of said territory from the respective rural school district in which the same 
is located to the Akron city school district, your county board of education and the 
board of education of said city srhool district may act under authority of, and in the 
manner provided by, said section 4696, G. C., (106 0. L., 397), and in this way said 
territory can be made a part of said city school di~trict and the equitable division of 
funds and indebtedness may be realized, provided such proceedings are had prior t<> 
the time the territory in question is annexed to said city by the aforesaid annexation 
proceedings. 

I am of the opinion, therefore, in answer to your remaining questions, that while 
it cannot be said that said section 4690, G. C., is repealed by implication by the act 
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of the general assembly (106 0. L., 396), in view of the provision of the latter part of 
said section authorizing the transfer of the title tD the school property located in the 
territory proposed to be annexed, by agreement of the boards of education of the 
several school districts affected by such annexation, nevertheless if said boards fail 
to reach such an agreement, there is no way to effect such transfer other than that pro
vided by section 4696, G. C., (106 0. L., 397), and in the manner therein set forth, 
and that in any event the only method of procedure whereby the equitable divisions 
of funds and indebtedness may be effected is that provided by said section 4696, G C .. 
and in the manner therein set forth. 
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Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

MUNICIPAL CIVIL SERVICE COMMISSION-FEES OF WITNESSES 
SUBPOENAED BY SAID COMMISSION ARE PAYABLE OUT OF COUNTY 
TREASURY. 

Fees of witnesses subpoenaed by a municipal civil service commission in any hearing 
before it, when the same are duly certified by said commission and audited, are payable 
out of the county treasury. 

CoLuMBUs, Omo, May 25, 1916. 

RoN. F .. C. GooDRICH, Prosecuting Attorney, Troy, Ohio. 

DEAR SIR:-I have your letter of May 22, 1916, as follows: 

"Sometime ago I wrote you in reference to the construction of the fifth 
division of section 486-7, 0. L., 105-6, page 403, in reference to witness fees 
paid in civil service examinations, and in reply you sent me a copy of a decision 
that you had rendered the state civil service commission, and from this I 
gather that your holding would be that in our case the fees for witnesses 
could not be paid from the county fund, but in order to be sure I am giving 
you the state of facts as they exist in our case, and I wish you would definitely 
state whether or not we can.pay these witness fees from the county treasury. 

"The chief of police and the chief of the fire department of our city were 
removed by the mayor the 1st of January, and new appointments made upon 
charges being preferred and sent to the civil service commission for investi
gation. The mayor furnished a list of witnesses to sustain his charges and 
the defendants furnished a list of witnesses in their defense, and these 
witnesses were subpoenaed upon request of both parties by the clerk and 
the civil service commission of Troy. The witnesses are now demanding 
their fees, and the clerk of the civil service commission has certified the fees 
to the county auditor. 

"It is my construction of this section that each party should pay their 
own witness fees, and the witnesses should have demanded their fees in ad
vance before testifying, as provided by statute in other cases. 

"I wish you would advise me at once if my interpretation is correct, 
and if not, tell me what the true construction is." 

The opinion to which you refer in your foregoing letter, being opinion _No. 1497, 
holds in effect that when a civil service commission is requested by any party to a 
hearing before it to have certain witnesses summoned to testify it may or may not in 
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its discretion summon said witnesses. If it does not summon the witnesses so re
quested by said party, the latter at his own expense may procure and offer said wit
nesses, but if the commission in compliance with said request summons said witnesses 
and certifies their fees for payment, said fees, when duly audited, then and thereby 
become payable out of the state treasury, if summoned by the state civil service com
mission, and out of the county treasury if summoned by a municipal civil service 
commission as provided in the fifth paragraph of section 486-7, G. C., as amended 
106 0. L., 403, which provides as follows: · 

"* * * Fees shall be allowed to witnesses, and on their certificate, 
duly audited, shall be paid by the state treasurer, or in the case of municipal 
commissions by the county treasurer, for attendance and traveling, as is pro
vided in section 3012, of the General Code, for witnesses in courts of record." 

From the facts stated in your foregoing letter it appears that the municipal civil 
service commission subpoenaed the witnesses in question at the request of the parties 
and that it thereafter certified their fees to the county auditor. It follows, therefore, 
that when such fees are duly audited they become and are payable out of the county 
treasury. 
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Respectfully, 
EDwARD C. TuRNER, 

Attorney-General. 

CANDIDATES-FEE REQUIRED BY SECTION 4970-1, G. C., 106 0. L., 548, 
MAY BE COMPUTED ONLY UPON SALARY OF OFFICE FIXED BY 
LAW AND ~OT UPON ANY FEES TO WHICH INCUMBENT OF OFFICE 
MAY BE ENTITLED. 

The fee required by section 4970-1, G. C., 106 0. L., 548, may be computed only 
upon the salary of the office fixed by law and not upon any fees to which the incumbent 
of the office may be entitled. 

CoLUMBus, Omo, ~fay 25, 1916. 

HoN. FoRREST G. LONG, Prosecuting Attorney, Bellefontaine, Ohio. 

DEAR SIR:-Yours under date of ~1ay 10, 1916, is as follows: 

"Referring to section 4970-1 of the General Code, or 106 Ohio Laws, page 
548, I would be much pleased to have your opinion as to what fee a candi
date should pay when he files his declaration of candidacy for nomination 
for county office, in case the office pays a salary in part and fees in part, or 
fees only. In other words, where a county commissioner received a certain 
salary and fees in addition, what amount should he pay upon the filing of 
his declaration of candidacy as aforesaid, or in case of a coroner, where he re
ceived fees only, how and in what marmet should the amount he is to pay 
upon the filing of his declaration be ascertained. 

"The term used by this statute is 'annual salary.' The amount, of course, 
can easily be ascertained where there is a fixed salary, but where there is a 
salary and fees, or fees only, I am undecided as to how to advise those who 
have asked me this question. Said section also provides that a candidate 
for certain office shall not be required to pay any fees, and the language at 
the end of said section is 'n~r for office for which no salary is paid,' but I would 
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take it that this means where there is no compensation. Am I right in this 
regard?" 

That part of section 4970-1, G. C., 106 0. L., 548, necessary to be considered, 
is as follows: 

"At the time of filing the declaration of candidacy for nomination for 
any office, each candidate shall pay a fee of one-half of one per cent. of the 
annual salary for such office, but in no case shall such fee be more than twenty
five dollars. * * * No fee shall be required in the case of candidates for 
committeeman or delegate or alternate to a convention or for president or 
vice-president of the United States, nor for offices for which no salary is 
paid." 

Your ill.quiry, in so far as the same relates to candidates for coroner, is answered 
in opinion No. 1186, of this department, addressed to Hon. Charles Q. Hildebrant 
secretary of state, under date of January 20, 1916, a copy of which opinion is here
with enclosed, and in which opinion it was held that section 4970-1, G. C., 106 0. L., 
548, does not require the payment of any fee by candidates for the office of coroner. 

As stated in that opinion, there is a well defined distinction genarally recognized 
between a salary or an annual salary for an office and a fee or perquisite to which an 
officer may legally be entitled by reason of the performance of certain services in the 
line of his duties as such officer. A salary is generally understood to mean, in the 
connection, a fixed sum of money authorized to be paid to an officer at fixed and reg
ular intervals by reason of his incumbency of the office, without regard to the per
formance of specific duties, either in kind or amount. An annual salary is there
fore a fixed sum of money to be paid to the incumbent of the office for or during the 
official year, or a sum to be paid during the official year in quarterly, monthly or other 
equal instalhnents. 

A salary is understood to mean a pre-determined amount for a stated period of 
time and an annual salary would be such fixed amount to be paid within the period 
of one official year. Fees for the performance of specific services are, in the nature 
of things, incapable of accurate pre-determination. The impracticability of antic
ipating the aggregate amount of fees which may accrue in a definite period of time 
would seem ample reason to justify the legislature in not seeking to require the pay
ment of a fee upon a purely speculative basis and confining the requirement of the 
payment of a nominal fee to those offices the compensation of the incumbents of which 
is a fixed and certain amount. · 

I am therefore of the opinion, in answer to your further inquiry, that the fee re
quired to be paid by the provisions of section 4870-1, G. C., 1060. L._. 548, may be 
calculated only on that fixed sum which is determined in advance and not depen
dent upon the performance of a particular class of the duties of the office. That is to 
say, the fee referred to may be computed only by the salary fixed by law, and not 
upon any fees which the officer may receive for the performance of specific duties. 

Respectfully, 
EDWARD c. TURNER, 

AtlfJrney-General. 
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1621. 

DISAPPROVAL, PROPOSED SALE OF CERTAIN CANAL LANDS IX CITY 
OF AKRON TO B. F. GOODRICH CO:\IPAXY. 

CoLl::~mus, Omo, :\fay 25, 1916. 

HoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR:-I have your communication of :\lay 4, 1916, which communication 

reads as follows: 

"Herewith I transmit a memorandum of the sale of certain state canal 
lands in the city of Akron, Summit county, Ohio, as sold at public vendue 
on the 1st day of May, 1916, the same having been previously advertised for 
thirty days as required by law. 

"The law requires that the governor and attorney-general approve all 
sales of canal lands made by the superintendent of public works, and I there
fore request your approval of said sale as required by the provisions of sec
tion 464 of the General Code." 

I have examined your record of proceedings transmitted to me and find that the 
sale which I am asked to approve is being made to The B. F. Goodrich Company of 
Akron, Ohio, and that the principal tract of land which it is proposed to sell to said 
company is described as follows: 

"Known as being all the land owned by the state of Ohio between the 
produced south line of Cedar street in said city of Akron on the north, the 
north line of Bartges street in said city of Akron on the south, the west prop
erty line of The B. F. Goodrich Company and the west property line of The 
Philadelphia Rubber Company, on the east, and on the west, a line drawn 
parallel to the westerly line of the state canal property as established by the 
survey of G. F. Silliman, made nndP.r the direction of the state board of public 
works in the summer of 1912, and seventy-five (75) feet easterly therefrom, 
containing one hundred fourteen thousand (114,000) square feet;" 

The authority of the superintendent of ptiblic works to make a sale of land in the 
vicinity of the plant of The B. F. Goodrich Company in the city of Akron, Ohio, was 
considered by this department in opinion No. 1113, rendered to you on December 
20, 1915. This opinion was rendered in response to your request under date of No
vember 5, 1915, which request contained the following statement: 

"The B. F. Goodrich Company has made application to the superin
tendent of public works for the purchase of the parcels of state land along 
the Ohio canal in the city of Akron, shown in yellow on the plat hereto at
tached, marked 'Exhibit A,' and made a part hereof." 

The plat referred to by you and which is on file in this office, together with your 
communication of November 5, 1915, shows that the Ohio canal in the vicinity of the 
plant of the B. F. Goodrich Company, in the city of Akron, is at one point approxi
mately 267 feet wide, there being at this point a basin or wide-water of substantial 
extent. It also appears from the plat in question that the strip of land which it was 
proposed to reserve for the state extended in a straight line from a point just south of 
Chestnut street to a point some distance south of Falor street. The proposed sale of 
land which I was called upon to consider in opinion No. 1113, referred to above, was 
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a sale of a very narrow strip of land on the east side of the canal and a wide strip of 
land on the west side of the canal, at a point where the basin or wide-water now exists. 
I advised you in the opinion in question that in my opinion you were authorized by the 
provisions of section 412, G. C., to narrow the towing path embankment between 
Cedar street and Bartges street in the city of Akron, by the use of concrete retaining 
walls and to eliminate by the construction of a new berme bank so much of the basin 
to the west of the plant of The B. F. Goodrich Company as is not needed for canal 
purposes, and that when this nan-owing process is completed a part of the land not 
occupied by the canal and its embankments might, under certain conditions, be sold 
but that in making a sale of such lands you should, under no circumstances, reduce 
the width of the state's property below its narrowest width at any adjacent point. 
I twas pointed out that in view of the width of the state's property at other points within 
the city of Akron, the width should not be reduced at this point to less than seventy
five feet. 

It appears from the proceedings which I am now asked to approve that it is pro
posed to sell that part of the basin or wide-water lying to the east of a line drawn par
allel to the state's west property line and at a distance of seventy-five feet therefrom. 
In other words, the seventy-five foot strip of land reserved for the state is to be located 
along the west side of the basin instead of along the east side. I am satisfied, after 
a careful investigation, to approve a sale of the land which you are now proposing 
to sell to The B. F. Goodrich Company and that the seventy-five foot strip reserved 
for the state may as properly be reserved along the west side of the basin as along the 
east side thereof. However, for reasons set forth in opinion No. 1234 of this depart
ment, rendered to you on February 4, 1916, I am unable to approve the sale, on ac
count of the form of the legal advertisement thereof. 

On February 2, 1916, you addressed to me a communication calling my attention 
to opinion No. 1113, referred to above, and stating that you were of the opinion that 
the land referred to in that opinion and lying outside the seventy-five foot strip to be 
reserved by the state, should be offered for sale and that the B. F. Goodrich Company 
was willing, in case it was the successful bidder, to do all dredging and other work 
required in making necessary changes in the canal embankment, and was also willing 
to construct cement retaining walls on both sides of the canal where the same were 
not already in existence. It was further stated that the company was willing to do 
this work in addition to paying the state the amount of its bid and after observing 
that all bidders ~hould be placed on the same terms, you inquired whether notice of 
these conditions should be embodied in the legal advertisement of the sale and re
quested.me, if I should so hold, to suggest the proper language to be used in the legal 
advertisement in setting forth such conditions. In reply to your inquiry I advised 
you in opinion No. 1234, referred to above, that while you might properly sell the 
land in question and require the purchaser, in addition to the money consideration 
paid by him, to make the changes which you would be authorized to make under 
section 412, G. C., yet this proceeding could be properly carried forward only by in
cluding in the legal advertisement made under section 13971 of the appendix to the 
General Code of Ohio a full and complete statement of the conditions under which 
the land was offered for sale. Complying with your further request I suggest in 
this opinion a proper form in which to set forth in the legal advertisement the condi
tions in question. 

I have been furnished with a copy of the advertisement in pursuance of which 
the land which it is now proposed to sell was offered, and find that the conditions in 
question, or similar conditions which must necessarily have obtained in the making 
of the sale, were not even referred to in such advertisement. I am therefore of the 
opinion, as hereinbefore indicated, that the sale in question should not be approved 
for the ground that proper legal advertisement of such sale was not made. 
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Under section 412, G. C., the superintendent of public works is authorized to 
make such alterations or changes in the public works of the state aR he may deem 
proper in the discharge of his duties. I have heretofore advised you that this Hection 
confers a certain degree of authority upon you to narrow the embankments of the 
canals of the state and to eliminate basins not necessary for the ;;tora~e of water or 
other purposes incident to the operation and m-e of the canals, by C'Onstrueting !L new 
embankment inside the line of the old 11nd that when this narrowing process i:; com
pleted a part of the land not occupied by the canal and itR embankments may, under 
certain conditions, he sold. It i~ my opinion, however, that you are not authorizE'd 
to sell without condition land actually occupied by the canal or it~ basins at the time 
of the sale, and upon the theory that there may thereafter he m!lde by the state such 
changes as will result in 11 relocation of the embankment of the canal so that thE' prop
erty sold will be outside of the lip of the embankment. 

On the contrary, it is my view that the conditions should be clearly set forth in 
the legal advertisement and these conditions would ordinarily be that the purchaser 
before taking possession of the land purchased, must at his own expense make all 
needed changes according to plans and Rpecifications prepared or approved by you. 
If, for any reason, it is more desirable that the changes be made under your direct 
management and control, the conditions of the sale should be such that the state 
will be assured of receiving for the land sold the full value thereof, definitely ascer
tained and fixed, and the items of purchase price and cost of changes should not be mingled. 
If you have available sufficient funds with which to make the changes, and plans for 
the same have been prepared and the cost estimated, it would be proper to insert in 
the advertisement of sale a statement that the purchaser would be required, in addi
tion t.o paying the full purchase price, to pay the estimated cost of making the changE's 
and that if the cost of making the changes exceeds the estimate, the purchaser would 
also be required to pay the excess cost, and that the purchaser would not be entitled 
to possession of the premises sold until all such payments have been _made and all 
such changes fully completed by the state, all of whieh conditions should, of cour:;e 
be fully set forth in the deed. 

Should you desire to take action along the line herein ~uggested, I will he glad 
to examine the legal ad;-ertisement autl advise you as to its sufficiency' before the 
publication of the same, or to prepare the advertisement, if you so wish. 

I am unable, .however, for the reasons 11bove stated, to approve the sale made 
by you, and am, therefore, returning your record of proceedings without my approval. 

30-Vol. I-A. G. 

Respectfully, 
EDwARD C. TcnxER, 

Attorney-General. 
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1622. 

BO~.\RD OF ED"CCATIOX OF RURAL SCHOOL DISTRICT-FUNDS MAY 
NOT BE EXPEXDED IN ACQUIRIXG "RIGHT OF WAY" THROUGH 
PRIVATE PROPERTY FOR "LSE OF P"LPILS WHO ARE REQUIRED TO 
BE THANSPORTED. 

The board of education of a rural school district may not expend the funds of the di~~ 
lrict in ac~uiring a "right of tvay" thrmtgh private property for the use of pupils residing 
in the c"ist1ict and liLing more than ttvo miles from the nearest school in said district, for 
the purpose of rclieuing itself of the d1tty of providing transportation fh such pupils under 
prwision of section 7731, G. C., 104 0. L., 140. 

CoLL"~IBrs, Omo, l\:ray 25, 1916. 

Bureau of Inspection and Supenision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-In your letter of :\Jay 15th you request my opinion as follows: 

";\lay a board of education of a rural school district expend school funds 
in acquiring a 'right of way' through private property for school children, 
thus relieving the district of transportation charges for pupils attending the 
public schools of such district? 

''If school funds can be legally expended for such purpoHe, in many sec~ 
tions of the state the distance to the schools can be made less than two miles. 
The question in our mind is, whether such a privilege complies with there-. 
qdrement of the law as to being a public higincay, and whether or not pupils 
living more than two miles by a regularly established highway can be com
pelled to walk across fields to attend the public schools furniRhed such pupils 
by the board of education?" 

While section 4749, G. C., is general in its terms and provides that the board of 
education of a school district, when properly organized, is a body politic and corpo~ 
rate, and as such, capable of acquiring, holding, possessing and disposing of real and 
personal property, this provision of said section 4749, G. C., should properly be read 
in connedion with the provision of section 7624, G. C. (103 0. L., 466), in determin~ 
ing the purposes for which a bo:ud of education may acquire the title or an interest 
in real property. 

Section 7624, G. C., pro,.jde~: 

"When it is necessary to procure or enlarge a school ~ite or to purchase 
real estate to be used for agricultural purposes, athletic field or play ground 
for children, and the board of education and the owner of the property needed 
for such purposes are unable to agree upon the sale and purchase thereof, the 
board shall make an accurate plat and description of the parcel of tmd which 
it "desires for ~uch purposes, and file them with the probate judge, or court 
of insolvency, of the proper county. Thereupon the same proceedings of 
appropriation shall be had which are provided for the appropriation of private 
property by municipal corporations." 

It is clear that under provision of· said section 7624, G. C., the board of educa~ 
tion could riot expend the funds of its district in acquiring a right of way through 
private property for the purpose mentioned in your inquiry. 

I find no provision of any statute expressly authorizing a board of education t{) 
acquire such right of way and in view of the limitations expressed by the above pro~ 
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vision of section 7624, G. C., as to the purpose for which such board may condemn 
the title to real property, I would be inclined to the opinion that said board would 
be without authority in law to expend the school funds for said purpose, even if by 
acquiring such right of way the purpose mentioned in your inquiry could be realized. 

That such a purpose could not be realized is evident from a reading of the pro
visions of section 7731, G. C. (10! 0. L., 140), which arP as follows: 

"In all rural and village ~l'hool di~tricts where pupils live more than 
two miles from the nearest school the board of edul'ation ;;hall provide trans
portation for ~nrh pupils to and from such school. The tran~portation for 
pupils living less than two miles from the school house, by the most direc.t 
public hi~way shall be optional with the board of education. "11Cn trans
portation of pupils is provided, the conveyance mu~t pass ·within one-half 
mile of the respective residences of all pupils, except when such residences arc 
situ::.ted more than one-half mile from the publici road. 'Yhen local boards 
of education neglect or refuse to provide transportation for pupils, the county 
board of education shall provide such transportation and the cost thereof shall 
be charged against the local school district." 

Under provision of this l::..tter statute it clearly appears that where a pupil, re
siding in a rural or village school district, lives more than two miles from the neaest 
school in such district, measured "by the most direct public highway," such pupil 
is entitled to transportation :wd the statute makes it the duty of the board of edu
cation to furnish the same. 

Even if the board of education could acquire the right of way mentioned in your 
inquiry, such right of way would not be a "public highway" within the meaning of 
the above provision of the statute and the pupil in question could still insist on tr:ms
portation being provided. 

r n the great majority of cases the privilege of pupils, residing in rural districts, 
to cross private property in reaching the school to which they are assigned is not 
denied by the owner:> of such property, and in such cases it might well he ar11;ucd that. 
the reason for the first part o·i section 7731, G. C., supra, would cease to exist. 

The manifest pu_rpose of the legislature, however, in enacting said provision of 
said, section 7731, G. C., was to make the nearest school in the district more access
ible to such pupils and to secure the regular attendance of such pupils at such school 
by requiring the board of education of the district to provide for their transportation· 
and thus relieve them of the hardship which they would undergo if compelled to walk 
to said school along the public highway or across private property during stormy 
weather at times when traffic is rendered difficult on account of rain or snow or on 
account of the condition of the ground due to freezing and subsequent thawing out. 

Inasmuch as the purpose menti~ned in your inquiry for which the board of ed
ucation would acquire the right of way therein referred to would not be realized to 
the extent of relieving the board of education of its duty, under the above provision 

. of the first part of section 7731, G. C., and in the absence of any provision of the stat
ute expressly authorizing the expenditure of school funds for such pmposc, I am of 
the opinion thd your question must be answered in the negative. . 

Respectfully, 
Eow.\RD C. TunxER, 

Allorney-Gencral. 
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1623. 

APPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOXD ISSl.TE, CITY OF 
\V ARREX, OHIO. 

CoLDIB"Cs, Omo, ~lay 26. 1916. 

Industrial Commission of Ohio, Colwnbus, Ohio. 

GENTLEMEN:-

"RE:-Bonds of the city of Warren, Ohio, in the sum of 81,500.00 for the 
purpose of erecting and equipping two additional buildings to the present 
detcntirm ho~pital, being three bonds of five hundred dollars each." 

I ·have examined the transcript of the proceedings of council of the city of 
\\"arren, Ohio, and other officers relative to the above bond issue, also the bond and 
coupon form attached, and I find the same regular and in conformity with the pro
dsions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted 
and signed by the proper officers will, upon delivery, constitute Yalid and bindin!! 
obligations of the city of Wauen, Ohio. 

1624. 

Respectfully. 
Enw.\RD C. TuR~ER, 

Attorney-General. 

APPROVAL. TRANRCRIPT OF PROCEEDINGS FOR BOND ISSUE, CITY OF 
WARREN, OHIO. 

Cor:cMRT, s, Omo. :\lay 26, 1916. 

Industrial Commission of Ohio, Colmnb1ts, Ohio . . 
GENTLEMEN;-

"RE:-Bonds of the city of Warren, Ohio, in the sum of 84,000.00 to 
pay the cost and expense of purchasing Ltnd for the opening and establishing 
a new street from Df.na avenue to Griswold street, being eight bonds oi 
five hundred dollars each." 

I have examined the transcript of the proceedings of council of the city of 
Warren, Ohio, and other officers relative to the above bond issue, dso the bond and 
coupon form attached, and I find the same regular and in conformity with the pro
visions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted 
and signed by the proper officers will, upon delivery, constitute valid and binding 
obligations of the city of Warren, Ohio. 

Respectfully, 
EDwARD C. TuRNER, 

Attorney-General. 



ATTOU.SEY -GC.SER.lli. 933 

162.J. 

APPROVAL. TRAXHCIUPT OF PROCEEDIXGS FOR BOXD IHSl'E, CITY OF 
WARREX, OHIO. 

Cm.r~mr;;, Omo, :\fay 26, 1916. 

Industrial Commis~'ion of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE:-Bomls of the city of Warren, Ohio, in the sum of 87,500.00 for 
constructing a storm water sewer in East :\farket ,treet, lwin~J: fifteen bonds 
of five hundred dollars each." 

I have examined the transcript of the proceedings of council of the dty of Warren, 
Ohio, and. other officers relative to the above hom! issue, also thP bond and coupon 
form attached, and I find the same regular and in conformity with the provisions of 
the General Code. 

I am of the opinion that said bonds drawn in accordance with t hP form submitted 
and signed by the proper officers will, upon delivery, constitute valid and binding 
obligations of the rity of Warren, Ohio. 

1626. 

Respectfully, 
EDWARD C. TenNER, 

Attomey-General. 

APPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOXD I~HUE, CITY OF 
WARREN, OHIO. 

Cm.c~IBl."s, Omo, :\fay 26, 19](). 

Industrial Commissio11 of Ohio, Culumbus, Ohio. 

(; ENTLE~IEN :-

"RE:-Bonds of the city of Warren, Ohio, in the sum of 84,500.00 to 
secure funds for the city's portion of the cost and expense of constructing 
a new span at the south end of the bridge crossing the :\Iahoning river at 
Houth :\lain street, being nine bonds of five hundred dollars each." 

I have examined the transcript o£ the proceedings of council of the city of 
Warren, Ohio, and other officer>! relative to the above bond issue, also the bond and 
coupon form attt.ched, and I find the same regular and in conformity with the pro
visions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted 
and signed by the proper ofticers will, upon delivery, constitute valid and binding 
obligations of the city of Warren, Ohio. 

Respectfully, 
EDWARD c. Tt:R~ER, 

.A llomey-Genual. 

•. 
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1627. 

APPROVAl,, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, CITY 
OF WARREN, OHIO. 

CoL-c~m-cs, Omo, :\lay 26, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE:-Bonds of the city of Warren, Ohio, in the sum of 312,500.00 to 
pay the city's share and cost of expense of paving and otherwise improving 
North Laird avenue to East Market stre.et, and the construction of sanitary 
sewers in Walnut. and Beaver streets, East South street and Maple street, 
and the construction of a sanitary trunk sewer in sewer subdivision 'C,' 
being twenty-five bonds of five hundred dollars each." 

I have exami~ed the transCJipt of the proceedings of council of the city of 
Warren, Ohio, and other officers relative to the above bond issue, also the bond and 
coupon form attached, and I find the same regular and in conformity with the pro
visions of the General Code. 

I am of the opinion that said bonds, drawn in a<'cordauce with the form sub
mitted and signed by the proper officers, will, upon delivery, constitute valid and 
binding obligations of the city of Warren, Ohio. 

162R. 

Respectfully, 
RDW.\RD c. TURNER, 

Attorney-General. 

ROADS AND HIGHWAYS-OBSTRUCTION IN PUBLIC HIGHWAYS-WHO 
SHALL REMOVE SAID OBSTRUCTIONS-COUNTY COJ\IMISSIONERS 
MAY PROCEED TO WIDEN HIGHWAY ALTHOUGH FRANCHISE HAS 
BEEN GRANTED FOR ELECTRIC RAILWAY UPON SUCH PUBLIC 
HIGHWAY. 

When the conditions pre.~cribed in section 7204, G. C., obtain as to obstructions in 
public highways, the person or company 1·esponsible for .~uch conditions must remove 
.~aid obstructions. 

The mere fact that county commissioners have granted n franchise for the construe
lion and operation of an electric railway 1tpon a public highway does not preclude the 
rmnmissioners from thereafter entertaining a. proceeding to widen sttch highway. 

CoLu~mus, Ouro, :\lay 26, 1916. 

Ho,. 0THO \Y. KENNEDY, Prosecuting Attorney, Bucyrus, Ohio. 

DEAR Sm:-I acknowledge the receipt of your recent communication in which 
you state that the county surveyor of your county, through one of his assistant'!, 
wrote to Hon. Clinton Cowen, state highway commis~ioner, relative to certain matters, 
requesting the state highway commissioner to obtain my opinion as to the matters 
in question and that the state highway comrrllisioner replied that these matters would 
luwe to be h .. ken up through the prosec11tin~ attorney rather than through the state 
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highway lcpartment. You (;nclo5e a copy of the letter from the county surveyor 
and re(jli!'Rt my opinion upon the matters therein set forth. TlH• letter in qm•,tion 
reads as follow~: 

''ln pursnanr-e of your order of :\Iarch 30, 1915, directing m; to make 
preliminary survey in Crawford county at the Galion-Bucyrus road, I. C. 
H. ;\"o. 201, we find, on making survey, it will be quite impo~~ihle to locat£' 
tl·.c new improvement on the center line of the highway at pre~ent, o"ing to 
the occupancy of a portion of the north half of the highway by the tra~k of 
the Cleveland, Southwestern and Columhu~ Railway, which is an electric 
line. At certain points the mil i~ lai<l within 13 feet from the <'£'ntPr line of 
the highway. 

"We find that either th£' track will haYe to be ;;hiftcd, or the imprO\ c
mcnt placed 10 feet or more south of the center line of the highway to mak<' 
room for the ditch and ~lope~ between the track and the improvement. In 
the latter case ditch slop£'s on the sonth ;;ide will extend beyond the property 
line, and upon private property, a distance of 10 feet or more. 

"We have taken up the mattt>r with the railway company, with a view 
toward inducing them to procure priva.te right of way. But the company 
elaims to h:we certain rights upon the highway where now located, and claims 
to have a perpetual franchise, but submits that it is willing to ;;hift the traek 
a few feet. 

"The questions which present themselves to u~, and which we ~hould 
be pleased to have you submit to the attorney-general for opinion are these: 

"(1) What rights has the company within the highway under the 
terms of the franchise? 

"(2) When docs the franchise expire? 

"(3) Can the county commissioners legally !!;ntllt to an individual or 
railroad compny a franchise wherein the grantee ar.quires certain exclusive 
rights in the highway that will exclude or interfere with puhlir· improvement~ 
sought to be made accordine; to a general plan'? 

"(4) Can the company be compelled to ~hift its tracks; if so, how far? 
"(ii) What rights would the eounty commissioners h:wc to acquin• 

arhlitional lands for road purposes, in view of having granted sueh franchise? 
''With a view toward the solution of the queBtions involved we cnclos£' 

]l('rcwith a copy of the franchis£', togeth£'r with county <"'Jmmi!"'!"'iun£'rt<' pro
eee<lings in connection tl:ert>with." 

Tlw frunchi~e referred to by the county surveyor wa,; granted ,by the county 
commissioners of Crawford county on Heptember 20, 1896. The grantees, their heirs, 
succe~sors or a~signs are, by the term~ of the franehisc, authorizt>d to construct, oper
ate and maintain on the Bucyrus and Galion road a railroad operated by electricity 
or any other motive power except steam power am~ it is proyided that the rail of said 
railroad next to the cent£'r of said Bucyrus and Galion road shall be 15 feet from the 
center thereof, except switches and turnouts. The grantees, th<'ir heirs, succeBsor;; 
or assigns are also authorized to construct, operate and maintain all necessary b"Witche;,. 
turnouts, crossings, polls, feed wires, span wires, trolley wires and appurtenances. 
All side track.~, switches and turnouts must be filled between the rail,; with some hard 
substance where the same encroach upon the roadway so as not to impede the publi<· 
in driving \'Chicles over the road. Poles must be so placed as not to obstruct th<' 
travel on said highway or at any public or pr~vate driveway,. All natural water
ways must be protected and all public and private dri,•cways must be planked, or 
so filled as to make a convenient and sate crossing across the tracks of said railroad. 
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The granting clause of the resolution of th~ county commissioners reads as fol
lows: 

"We, the commissioners of Crawford county, Ohio. do hereby grant to 
said Wm. E. Haycox, of :\Iansfield, Ohio, and said Fred B. Perkins, of Toledo, 
Ohio, said grantees, their heirs, successors or assigns, the right and privilege 
to construct, maintain and operate said railroad as above described to con
vey passengers, freight, baggage, express, United States mail, and all other 
bu~iness coming to said railroad as long as said right of way is used for rail
road purposes, from the date of these presPnts." 

It is also provided that in case said railroad is abandoned, thP right of way shall 
be restored to its former conrlition. 

The first question set forth in the above quoted letter is too general to admit of 
a specific answer. It can only be observed, in answer to the same, that the Cleveland, 
Southwestern and Columbus Railway Company, assuming that said company is the 
assignee of the original grantee, is entitled under the terms of the franchise to main
tain and operate, at some point within the limits of the highway in question, a rail
road operated by electricity or any other motive power, except steam power, together 
with the necessary 1'\Yitches, turnouts, crossings, polls, feed wires, sp:tn wires, trolley 
wires and other necessary appurtenances. 

An answer to your third and fourth questions will necessarily involve a full state
ment of the rights and liabilities of the railway company, unless indeed it is proposed 
to attempt to compel the company to entirely remove its tracks from the highway in 
question. In other words, a discussion of the length of the franchise and of the methods 
in which the same may be terminated ean only be of interest in connection with the 
problem confronting the authorities of your county in case the county authorities 
~eek to terminate the franchise of the company and its occupancy of this highway. 
It may be that the powers of the authorities charged with the improvement of this 
road, as outlined in my answer to your third and fourth questions, will be sufficient 
to accomplish all that is desired. If such does not prove to be the case, an opinion 
r·overing your second question will be prepared, but in that event I would expect a 
brief from you upon the matter. 

Coming now to consider your thll-d and fourth questions, a very similar matter 
was presented to this department by Ron. Clinton Cowen, state highway commissioner, 
and was considered in an opinion rendered to him on the 22nd day of September, 1915. 
The state highway commissioner was proposing to improve a section of highway upon 
which were located the tracks of the Colwnbus, Delaware and Marion Railway Com
pany, the franchise of the company being a renewal of a pre-existing franchise and 
containing a provision to the effect that the tracks of the company should be and 
remain' as located at the time the renewal franchise was granted and there was no pro
vision in the franchise by which the authorities charged with the care of the road 
in question were authorized to require the company to move its tracks. The tracks 
were located about 12 feet east of the center line of the highway and the state high
way couunissioner inquired as to whether, under any existing statutes, authority 
existed to force the Columbus, Delaware and 1\Iarion Railway Company to move 
its tracks to the center line of the road and as to whether public funds might legally 
be expended to pay in whole or in part the cost of moving such tracks, or whether 
the railway company could be compelled to pay the entire cost of such work. In that 
case the tracks of the company were located as provided by the terms of its franchise, 
while in the case now under consideration the tracks of the company are located nearer 
to the center. of the highway than is permitted under the terms of its franchise. It 
was pointed out in the opinion in question that the law applicable to such cases is now 
found in section 161 of the Cass highway l<~.w, being section 7204, G. C., which section 
reads as follows: 
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"It shall be the duty of the owners or occupants of land ~<ituated alon~ 
the highways to remove all obstructions within the hounds of the highways 
which have been placed there either by themselves or their agents, or with their 
consent. It shall be the duty of all telephone, telegraph, steam or electric 
railway, or other electrical companies, oil, gas, water, or public ~ervice com
panies of any kind, to remove their poles and ·wires, connected therewith, 
or any tracks, switches, spurs, or oil, gaR or water pipes, mains, conduits or 
other objects when the same, in the opinion of the county highway superinten
dent constitute obstructions in the highway or interfere with the construction, 
improvement, mvintenance, or repair of the highway or use thereof, by the 
traveling public, subject, however, to the rights of any such company to be 
or remain in such hi~hway, by virtue of any ~ant or franchise to Raid com
pany. If, in the opinion of the county highway superintendent, such com· 
panics have obstructed said highway, said highway superintendent shall forth
with notify the county commissioners who shall cause notice to be served 
on said owner, occupant or company, directing the removal of said obstructions 
and if said owner, occupant or company shall not within five days proceed to 
remove said obstruction and complete the same within a reasonable time, 
the county highway superintendents, upon order of the county commissioners 
may remove said obstructions. The expense thereby incurred shall be 
paid in the first instance out of money levied and collected and available for 
highway purposes, and the amount thereof shall be certified to the proper 
officials to be placed upon the tax duplicate against the property of such 
owner, occupant or company, as provided by law, to be collected as other 
taxes, and the proper fund shall be reimbursed out of the money so collected, 
or the cost of removing such obf!tructions may be collected from·the ovtner, 
occupant or company by civil action by the county commissioners or town
ship trustees. 

"All such persons, firms or corporations shall be required to reconstruct 
or relocate their properties or any part thereof upon such public highway, 
upon the order of the proper authorities if in the opinion of such authorities 
the <oallle constitute an obstruction in such public highway." 

937 

The following quotation from the opinion in question, being opinion No. 855 
follows a reference to the above quoted section: 

"The above section defines the policy of the state which now controls 
its relation to railway companies occupying public roads with tracks which 
may constitute an obstruction to any improvement of said roads and said 
section places the entire cost of removing and relocating said tracks upon 
the companies which own the same. 

"It may be, and doubtless will be contended, however, by the company 
in question that the enforcement of the provisions of the section just quoted 
as against it would be an unconstitutional application thereof, in that it 
would contravene the provisions of section 28 of article II of the constitutuon 
providing against the enactment of any laws impairing the obligations of 
contracts. A franchise such as the one under which this company is now 
located upon this highway and operating its railroad thereon, is frequently 
denominated and termed a contract and is commonly so regarded, but in a 
strictly legal sense it is only a right or privilege granted in this instance by 
the state through its duly constituted agents, the board of county com
missioners of Franklin county, upon such terms and conditions as were fixed 
by said commissioners and it is a right which can only be exercised by reason 
of the grant thus made. Sections 9101 and 9113, G. C. 
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"The terms and conditions, however, of this franchise, as fixed by said 
county commissioners, are subject to the limitation that said commissioners 
could not in any manner or degree surrender or alienate that governmental 
power of the state which is required to exist for the welfare of the publir, 
which welfare and right to use said public road is the paramount right in 
this case. This power so reserved and which said commissioners could not 
alienate is known as the police power of the state. Referring to this reserved 
governmental power, Elliott on streets and roads, section 939, says: 

" 'The general rule is well settled that no contract can be made which 
assumes to surrender or alienate a strictly governmental power which is 
required to exist tor the welfare of the public. To what extent it prevails 
as against chartered rights which are protected as rights flowing from a 
contract it is not possible to say with certainty and precision, but we believe 
that it rn!1y be fully affirmed that the power extends so far as to require the 
private corJ)Oration to yield to the public welfare in the matter of the reason
able regulation of roads and streets.' 

''The rights and privileges granted as aforesaid under said franchise 
are subject to still further limitations which are reserYed to the state by 
section 2 of the bill of rights and flection 2 of article XIII of the constitu
tion. By the provisions of the first section noted no special privileges or 
immunities shall ever be granted that may not be altered, reYoked or repealed 
by the general assembly. Under the last quoted section it is provided that 
corporations may be formed under genrral laws, but all such laws may from 
time to time be altered or repealed. 

"Without attempting to cite the many decisions of both federal .:tnd 
state courts in which the scope and effect of the foregoing constitutional pro
visions are considered and applied to the franchise rights of corporations, in 
many of which cases said rights have been set aside 'or additional burdens 
have been imposed on the owners thereof, it is sufficient to say that in my 
judgment they amply sustain the right of the state through its legislature to 
impose the provisions of said section 161, supra, upon railway and other eom
pamies occupying public roads when said conditions exist as therein pres
cribed. 

"It further must be observed that these constitutional reservations above 
noted are as much a part of the franchise granted by the agents of the state 
as they would be if actually made a part thereof and written therein. Rail
road Company v. Defiance, 52 0. S., 314. However, as before observed, 
regardless of the application of these constitutional provisions the police 
power of the state cannot be alienated and the existence of this power mus~ 
be preserved for the well being of organized society, and when exercised in 
a reasonable manner by the state cannot be said to impair the obligation of 
contracts.'' 

The conclusion expressed in the opinion from which the above is quoted was that 
under the provisions of said section 7204, G. C., the rompany might be compelled to 
relocate its tracks and move them to the center of the highway, provided the condi
tions prescribed in the statute obtained in the case of the company in question and 
that the expense of such removal must be paid by the company and that no public 
funds might be used for that purpose. 

I take it that you are interested in an answer to your third question only in so 
far as the same may bear upon the actual facts submitted and that this question is 
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sufficiently answered in the conclusion as to your fourth question, in reply to which 
I advise you that if the conditions referred to in section 7204, G. C., obtain, that is 
to say, if the tracks of the railway company constitutes obstructions in the highway 
or interfere with the proposed improvement of the same or use thereof by the travel
ing public, then the company may be required, in the manner pointed out in the sec
tion in question, to remove its b·acks to a new location within the limits of said high
way. 

Your fifth question is to be answered without reference to the fact that the fran
chise in question has been granted and is held by the company. In other words, 
the mere fact that county commissioners have granted a franchise for the construc
tion and operation of an electric railway upon a public highway, does not preclude 
the county commissioners from thereafter entertaining a proceeding to widen such 
highway. The jurisdiction of the commissioners in respect to widening the highway 
in question is the same as it would be if no franchise for the construction and 
operation of the electric railway upon said highway had ever been granted. Pro
ceedings for the widening of roads other than inter-county highways and main market 
roads are governed by the provisions of chapter I of the Cass highway law, but that 
chapter has no application to inter-county highways and main market roads. Where 

i t is desired to widen an inter-county highway or main market road, the proper pro
cedure is outlined in chapter VIII of the Cass highway law, and the county co=is
sioners or township trustees making the application for a proposed improvement 
must furnish the requisite additional right of way, in the manner pointed out in that 
chapter, provided the improvement is to be constructed with local co-operation, and; 
the state highway commissioner must procure such additional right of way where he 
proposes to improve a road without the co-operation of the county commissioners 
or township trustees. The procedurk is outlined by sections 194 and 1!)5 of the Cass 
highway law, being sections 1201 and 1202, G. C. 

1629. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

ROADS AND HIGHWAYS-EXPENSES OF ASSISTANTS APPOINTED 
UNDER SECTION 1219, G. C., ENGAGED IN MAKING SURVEYS 
AND PLANS-HOW APPORTIONED-EXPENSES OF A:SSISTANTS, 
SUPERINTENDENTS AND INSPECTORS APPOINTED BY PROVIS
IONS OF ABOVE SECTION ENGAGED IN WORK OF SUPERVISION 
AND INSPECTION-HOW APPORTIONED. 

The actual om.f.l necessary expenses and other similar expenses incurred by assistant.ot 
appointed tLndeT .section 1219, G. C., and engaged in making of surveys and plans, are 
to be equally divided between the state and the county or township on whose application 
the improvement is being made. 

The necessary traveling expenses and other similar expenses of assistants, superin
tendents and inspectors appointed under section 1219, G. C., and employed in the work 
of supervision and inspection, after the contract for the improvement has been let, are to 
be paid by the stale and the county or township on whose application the improvement is 
being made and should be divided in the same proportion as the cost oj construction. 

CoLUMBus, OHio, May 27, 1916. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-! have your co=unication of May 20, 1916, which commu-· 
nication reads as follows: 
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"We are" submitting here"ith letter to this departme~t from Hon. :'lleeker 
Terwilliger, prosecuting attorney of Pickaway cow1ty, Ohio, and would ask 
your written opinion upon the questions therein propounded." 

::Hr. Terwilliger's questions may be phrased as follows: 

"Who should pay the traveling expenses and other similar expenses of 
assistants, superintendents and inspectors appointed by the county highway 
superintendent under authority of section 1219, G. C., and engaged upon 
state work?" 

The answer to this question is to be found in the provisions of the section in ques
tion. It is piovided that the expense of surveys and plans shall be equally divided 
between state and county, except where the improvement is made on the application 
of township trustees, in which case the expenses of surveys and plans shall he equally 
divided between the state and township. It is further provided that the expense 
of superYision and inspection shall be apportioned on the same basis :.s the cost of 
construction. 

In view of these povisions I advise you that the actual and necessary traveling 
expenses and other similar expenses incurred by assistants irt the making of surveys 
and plans should be equally divided between the state and the county or township 
on whose application the improvement is being made. The necessary traveling ex
penses and other similar expenses of assistants, superintendents and inspectors em
ployed in the work of supervision and inspection, after the contract for the improve
ment has been let, should be paid by the state and the county or township on whose 
application the improvement is being made and should be divided in the same pro-
portion as the cost of con~truetion. Respectfully, 
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EnwARD C. TURNER, 

Attorney-Renera/. 

APPROVAL, TRANSCRIPT OF PROCEEDIXGS FOR BOXD ISSUE, VILLAGE 
. OF CHICAGO JUXCTIOX. 

Cor,~:~mrs, Omo, :\lay 29, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GEXTLE~IEN :--' 

"RE:-Bonds of Chicago Junction, as follows:-
"(a) Village's portion of the cost of improving ::\Iaple street, 84,700.00, 

being one bond of 8200.00 and nine bonds of 8500.00 each. 
"(b) Special aFsessment bonds for the improvement of i\.faple street, 

89,685.20, being ten bonds of $968.52 e~ch. 

I have examined the transcript of t.he proceedings of the council and other officers 
of the village of Chicago Junction relative to the above bond issues, also the bond 
and coupon form attached, and I find the same regul~or and in conformity with the 
provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted 
and executed by the proper officers will, upon delivery, constitute valid and binding 
obligations of the village of Chicago Junction, Ohio. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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\PPROVAL, TRAXRCRIPT OF PROCEEDIXGS FOR HOXD I8RFE. YILLAGE 
OF CHICAGO JrXCTIOX. 

CoLn1rn·s, Omo, :\lay 27, HllU. 

Industrial Cuuuuis11iou uf OhitJ, Columbu.~. Ohio. 

GENTLE~IEX:-

"RE:-Bonds of the village of Chicago .Junction, m; follows:-
"(a) \'illaf!:e's portion of improving Woodbine street, ::)?.,500.00, bein~ 

5 bond~ of 8500.00 each. 
"(b) Assessment bonds for the improvement of \rooclbiue street, 

85,259.3!, being ten bonds of 8525.93 each." 

I have examined the transcript of the proceedings of the council and other officer>! 
of the village of Chicago Junction relative to the above bond i~su~, also the bond and 
coupon form attached, and I find the &.me regular anti in conformity "ith the pro
visions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted 
and executed by the proper officers "·ill, 11pon delivery, constitute vali<l and binding 
obligations of the village of Chicago Jundion. Respectfully, 

EDWARD c. Tr.:RXER, 

AltornPy-Oeneml. 

SUPERIXTEXDEXT OF PCBLIC \\'ORKS-FOR:\I OF LEGAL ADVERTISE
MENT. FOR RALE OF CAXAL LANDS-B. F. GOODRICH COl\fPAXY. 

CoL"G~IllU8, Omo, :\lay 29, 191G. 

Hox. FRANK R. FAt:\EH, Superintendent of P7t1Jl-ic Works, Columbus, OhifJ. 

DEAR Rm:-1 have your communication of :\lay 27, 19lf\, which communication 
reads as follows: 

"Herewith I am trausmitting a form of advertitiement to be used in 
C'Onnection with the sale of certain state canal lands at Akron, Ohio, as applied 
for by The B. F. Goodrich Company. 

"In order to make sure of having itin proper form, we will greatly appre
eiate it if you will go o\·er the same, and if satisfactory approve the same, 
otherwi~c, make such suggestions as to changes as you may deem necessary. 
We are anxious to have your opinion by noon :\1onday, the 29th in~t." 

The form of adYPrtis~ment ~ubmitted by you i'l as follow,;: 

"Sale of State Lands. 

"The superintendent of the public works of the state of Ohio, acting 
for and on behalf of said state, will offer for sale, at puhlic vendue, at the 
door of the courthous~, in the city of Akron, Summit county, Ohio, at 12 
o'clock, noonr on the 29th day of .Tune, HJ16, the following described teal 
estate, situated in the f•ity of Akron, Rummit county, Ohio, to-wit: 
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"Known as being all the land owned by the state of Ohio between thc:
produced south line of Cedar street in said city of Akron on the north, the 
north line of Ba~tges Rtreet in said cit)' of Akron on the south, the west prop
erty line of The B. F. Goodrich Company and the west property line of The 
Philadelphia Rubber Company, on the east and, on the west, ;. line drawn 
parallel to the westerly line of the state canal prcperty as established by the 
survey of G. F. Silliman, made under the direction of the state board of public 
works in the summer of 1912, and seventy-five (75) feet easterly therefrom 
containing one hundred and fourteen thousand (114,000) square feet; and 
also the rectangular strip of land twenty (20) feet in width and fifty (50) 
feet in length easterly and near to lock one of said Ohio canal, on which parcel 
of land 'The Canal Collector's Office,' so-called, now stanrls, said pawel of 
land being hounded on the north, east and south by lanrls of The B. F. Goodrich 
Company, and westerly by the west property line, at or near said lock one, of 
said The B. F. Goodrich Company, produced the entire length of said parcel 
of land and containing one thousand (1,000) square feet. 

"The superintendent of public works, under the power and authority 
vested in him by section 412 of the General Code of Ohio, ha~ changed the 
location of the Ohio canal to the westerly seventy-five foot strip of canal 
laud, from the producer! southerly line of Cedar street to the northerly line 
of Bartges street, in said city of Akron, reserved for the state for the usc, 
maintenance and operation of the Ohio canal. 

"The superintendent of public works has prepared and approved plans 
and specifications providing for and showing all the alterations and changes 
necessary in making said change of location. In accordance with said plans 
and specifications, which will be on file in the office of the superintendent 
of the public works on and after the 15th day of June, A. D., 1916, for in
spection, it will be necessary to dredge out a new channel for the canal, change 
certain bridges, construct a new towing path on the easterly side of such new 
channel, change the 'Guard lock' from its present location to a point south 
of said Bartges street and make some change in the grade of Falor street. 
The estimated cost of making such alterations and changes is 55,000.00. 

"The successful bidder at the sale herein advertised, before taking pos
session of the land purchased, must,at his own cost and expense, in addition 
to paying the full purchase price of the real estate herein described, make 
all changes required by said plans and specifications and under the control, 
direction, supervision, and to the satisfaction and approval of the superin
terdent of the public works. All said conditions shall also be fully set forth 
in the deed to the purchaser. 

"Said land has been apprai~ed at the sum of forty six thousand sLx hun-
4red sixty-six dollars and sixty-six one hundredths ($46,666.66), and no bid 
for. less than three-fourths of said appraisement will be considered. 

"Terms, cash on day of sale. 
" 

"Superintendent Public 
Works of Ohio." 

The above form of legal advertisement appears to have been prepared in accor
lance with the former opinions of this department and is, in my opinion, sufficient. 
Inasmuch as at least thirty days' notice of the sale must be given, this notice should 
be published today in order to authorize a sale on the 29th day of June next. 

Respectfully, 
EDWARD C. TURNER, 

Attorrwy-G~m~:r ' 
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TAX :\IAPS-COl;XTY C0.:\1:\liSSIOXERR XOT Al:THORTZED TO E:\I
PLOY PERSOX OTHER THAX COl:XTY Sl:RYEYOR FOR PL'RPOSE 
OF CORRECTING AXD KEEPil'W UP TO DATE AX EXISTING SET OF 
TAX ~JAPS OF COl:XTY-,<:;EE OPINIOX Xo. 8!4, RENDERED REP
TE:\IBER 20, 11H5, AS TO WHO CAS i'IIAKE TA-X .:\lAPS. 

County commisgioners are not authorized to employ any person otha thau the county 
.~urveynr fur the zmrpose of correcting and keeping 11p to date on existing set of tax maps 
of the county. 

CoLl:lllH:~, Omu, :\lay 29, 191G. 

HoN. PERRY l:lmTH, Prosecuting Allomey, ~ancsLillc, Ohio. 

DEAR Sm:-In your communication under date of ::\Jarch 28, 1916, you state 
that the county commissioners of :\Iuskingum county have made a contract for the 
tax map work of the county and enclose. :-. copy of the contract. The contract in 
question, which you state has been entered upon the journal of the county commis
sioners, reads a<; follows. 

"COXTRACT AND AGREE:\ffiXT 

:\lade and entered into between James Buchanan, Samuel Frazier anrl Alfred 
Kelly, as comJclssioners of :\Iuskingum county, Ohio, and John Dennis, of 
Zanesville, Ohio. 

"WITNESSETH, Whereas, that we enter into coiltruct with Mr. John 
Dennis for taking care of the county tax maps of our county, commencing 
March 1, 191G, and ending ::\larch 1, 1917, at a salary of 375.00 per month, 
payable monthly, and said John Dennis on his part agrees to faithfully per
form all the duties reqiured of him in said capaPity, upon the performance 
of which the said county commissioners hereby a~rce to pay him the above 
amount stipulated. 

"The duties of the said John Dennis arc, aceonling; to the rules and reg
ulations laid down by the county commi;;~ioner~, and the county recorder 
and the county auclitor, and that at all times he shall be under the jurisdic
tion of the above mentioned parties. 

"ALL ::\lAPS belonging to said county to be checked up and kept up 
to date in every respect. All maps to be checked over and to be reported 
to the county auditor and county recorder at least once every two weeks. 

"Now if the said John Dennis in contract for takin~ care of the county 
tax maps abides by the above agreement well and good, otherwise this con
tract is null and void. 

"In Witness hereby, we have hereunto set our hands in duplicate, this 
the first day of :\larch, 191G. 

"(Signed) JAMES Bur:HA~AX, 
"ALFRED KELLY, 

"County Commissioners. 
"(Si!!;ncd) JOHX S. DEXXIs, 

"Contractm;." 

You call my attention to opinion No. 844, of this department, rendered to the 
bureau of inspection and supervision of public offices, on September 20, 1915, in 
~nswer to the follov.ing questions among others: " 
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"1. Does the annual salary provided by section 138 of the act above 
referred to cover services rendered by the county surveyor in the making of 
tax maps under the provisions of section 5551 and 5552, General Code? 

"1-A. In view of the provisions of section 138 of the act, to the effect 
that the county surveyor shall give his entire time and attention to the duties 
of his office, may the county commissioners still appoint the county surveyor 
as tax map draftsman? If not, may they employ some other competent 
person?" 

In a discussion of these questions the following language was used in the opinion 
in question: 

"Corning to your questions 1 and 1-A, whirh will be considered together, 
it will be necess3ry to examine sections 5549, 5550, 5551 and 5552, the Warnes 
law and the Parrett-Whitternore law in connection with the above quoted 
statutes. 

"The maps provided for in sections 5549 and 5550 were for the use of 
the assessors in making the quadrennial assessment. This scheme of assess
ment was repealed by the Warnes law, and sections 5549 and 5550 were re
pealed by implication when section 41 of the Warnes law (section 5620, G. 
C., 103 0. L. 797), was enacted and the duty of providing such maps was 
cast upon the district assessor. 

"This section of the \Varnes law (section 41, G. C., 5620), will be in 
effect until January 1, 1916, when all of the provisions of the Parrett-Whitte
more law (106 0. L., 786), will become effective. 

"The same maps which might have been made under sections 5549 and 
5550 also could have.been made under sections 5551 and 5552; that is to say, 
that while sections 5549 to 5552 were all in effect, the county commissioners 
may have pursued either course as to the making of the maps, though only 
under 5551 and 5552 where they also wanted the maps kept up to date. 
The maps to be made tinder section 5551 and 5552 were 'a complete set of 
tax maps for the county.' Such maps were for the use of the board of equal
ization and the auditor. The Warnes law abolished the board of equali
zation. Section 93 of the Parrett-Whitternore law, G. C., 5589, 106 0. L., 
270, provides: 

" 'The county commissioners shall furnish for the county board of re
vision in each county, and its experts, clerks and employes, suitable office 
rooms at the county seat and shall furnish the county auditor for his own 
office and for the county board of revision all maps, plats, stationery, blank 
forms, books, supplies, furniture and other equipment necessary for the 
proper discharge of its duties and for the preservation and safe keeping of 
its books, records and files. Provided, however,· that the maps, plats, sta
tionery, blank forms and other supplies and equipment used by the county 
auditor shall, so far as practicable, be used only by the county board of re
vision.' 

"This section will become operative January 1, 1916, and will super
sede all other authority for the making of future tax maps. Sections 5551 
and 5552 have never been expressly repealed, but their operative effect will 
be limited to the tax maps referred to in said section 93, G. C., 5589, after 
January 1, 1916. 

"When this last mentioned section becomes operative the county com
missioners will have the option of either appointing the county surveyor 
to make the maps or of contracting with outside parties, but not of doing both. 
That is to say, that as the law now stands the county commissioners may 
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appoint the county surveyor to make, correct and keep up to date a com
plete set of tax maps for the county. The county commi~~ioners may not 
now have this work done by any one save the county sun·eyor and his aE~ist
ants. After January 1, 1916, the county commissioners may have the tax 
maps made by either the county surveyor and his asbistants or by oub;dc 
parties, but not by both. In other words, one set of maps is required but two 
sets are not authorized. 

"Section 5551, G. C., provides: 

" 'The board of county commis8ioncrs may appoint the county surveyor, 
who shall employ such number of assistants as are neceEsary not exceeding 
four to provide for making, correcting, and keeping up to date a complete 
set of tax maps of the county. Such maps ~hall ~how all orir-;inal lot~ and 
parcels of land, and all divisions, subdivisions and allotments thereof, with 
the name of the owner of each original lot or parcel and of each division, 
subdivision or lot, all new divisions, subdivisions or allotments made in the 
county, all transfers of property showing the lot or parcel of land transferred, 
the name of the grantee, and the date of the transfer, so that such maps ~hall 
furnish the auditor, for entering on the tax duplicate, a correct and proper 
description of each lot or parcel of land offered for tran~fer. Such maps shall 
be for the use of the board of equal_ization and the auditor, and be kept in 
the office of the county auditor.' 

"Section 5552, G. C., provides: 

" 'The board of county commissioners shall fix the salary of the draughts
man at not to exceed two thousand dollars per year. They shalll'ikewise 
fix the number of assistants not to exceed four, and fix the salary of such 
assi1tants at not to exceed fifteen hundred dollars per year. The salaries 
of the draughtsman and assistants shall be paid out of the county treasury 
in the manner as the salary of other county officers are paid. 

"Section 5551 does not impose a positive duty upon the county sur
veyor. It authorizes the county commissioners under certain conditions to 
impose a dttty on the incumbent of the surveyor's office. In other words, 
the making, correcting and keeping up to date of tax maps is not necessarily, 
but may by action of the county commissioners be made one of the duties 
of the county surveyor. If this action is taken by the county commissioners, 
then it is their duty to provide a compensation for this additional work and 
I am of the opinion that the county surveyor may receive it in addition to 
the salary provided for in section· 138 of the Cass law above quoted. 

"I am impelled to this conclusion not only from a consideration of the 
Cass law and the deliberl!:te leaving unrepealed of sections 5551 and 5552, 
but as well from considerations of public economy. The tax maps must 
be ma<ie. The commissi_Qners may not compel .the surveyor to make them 
without provid.\ng a compensation therefor. If the county surveyor does 
not make the maps, then the commissioners must contract with outside 
parties for the work, in all probability at a greater cost and without the be:nefit 
of hauing the tax maps kept up to date." 

945 

Your inquiry of March 28th leaving some doubt as to the exact question upon 
which you desired my opinion, I requested you to more fully state th~ same, and in 
reply to his request I have your communication of May 11, 1916, from which it appears 
that you desire my opinion upon the following questions: 

First. ::\Iuy the county commi~ioners employ any person other thatl the county 
surveyor for the purpose of correcting and keeping up to date a complete set of tax 
maps of the county? 
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Second. If the aboYe question i13 ansu·ered in the affirmative, may such contract 
of employment be made without competitive biddin!!:? 

I agree with your observation that the contract betu·een the board of county 
commissioners of l\luskingum county and John Dennis, as set forth above, is one 
for the C')rrect.ing and keeping up to cL~te of a set of tax maps P.nd is not a contract 
for the making ol a new set of maps. As indicated in opinion Ko. 844, a part of which 
is quoted above, the commissioners ure now required, under section 93, of the Parrett
\Vllittemore law, section 5589, G. C., to furnish the county auditor for his own office 
and for the county board of revision all maps and plats that may be necessary with 
the qualification that the maps and plats used by the county auditor shall, so far as 
practicable, be used also by the county board of revision. 

It was further pointed out in the opinion in question that this section supersedes 
all other authority for the making of future tax maps. As indicated in that opinion 
the county commissioners may now perform the duty of furnishing maps and platR 
in two ways; they may under authority of sections 5551 and 5552, G. C., require the 
county surveyor to correct and keep 11p to date a complete set of tax maps of the 
county provided they fix a compensation to be paid to the county surveyor for such 
services. If they do not exercise the atithority confeiTed by sections 5551 and 5552 
G. C., and appoint the county sun·eyor as tax map draftsman and fix his compensation, 
then the commis~ioners must contract with outside parties for the making of tax maps. 

I think the reasoning of opinion Ko. 844 indicates the answer that must be made 
to your first question, ::mel that where county co~mlissioners elect to discharge the 
duty of furnishing maps anrl plats enjoined upon them by section 5589, G. C., by 
correcting and keeping up to date nn existing set of tnx maps of the county, then they 
must act in the manner pointed out in sections 5551 and 5552, G. C., ::tnd must appoint 
the county surveyor as tax map draftsman. 

The first question above set forth must therefore be answered in the negative 
and I advise you that the county commissioners are not authorized to employ any 
person other than the county surveyor for the purpose of correcting and keeping up 
to date an existing set of tax maps of the county. 

The answer to your first que~tion makes it unnecessary to consider your second. 

]()34. 

Respectfully, 
EnwAHD C. TuHNEH, 

Attorney-General. 

HUMANE OFFICER-APPOIKTED FOR ''THE EXSUI~G YEAR"-HOW 
LOKG SUCH OFFICER IS EKTITLED TO RECEiVE CO:.\'lPEKSATION. 

Under an appointment of a humane officer made by a humane society for "the ensuing 
year" approved by the probate judge of the county, 1mder the provisions of section 10071, 
G. C., county commissioners arc bound to provide compensation for a period of one year 
under the provi.~ions of section 10072, G. C. 

S1tch obligation is at an end when the term for which the officer was appointed expires. 

CoLuMBus, Omo, May 29, 1916. 

HoN. 0THO W. KENNEDY, Prosecuting Attorney, Bucyrus, Ohio. 

DEAR Sm:-Your request for an opinion is as follows: 

"In Crawford county we have what is known as the Crawforti county 
humane society, with its office located in the city of Galion, thls county. 
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This organization was duly organized about the year l!JO-t. The society 
had divers meetings from time to time, and on the 9th day of July, 1913, at 
the regular annual meeting of said society, they elated a humane ojficu for 
Crawford County, for the eruwing year. The appointee wa~ dilly sworn on 
the lOth day of July, 1913. On the 11th day of July, l!H3, this appoint
ment was approved by the mayor of the city of Galion, Ohio. On the ::loth 
nay of July, 1913, this appointment was appro,·ed by the probate court of 
Crawford county, Ohio. All proceedings thus far appear to be regular. 

"You will note from the foregoing that this humane officer was elected 
on the 9th day of July, 1913,/or the ensuing year, which would seem to mean 
for the period of one year immediately following the above date. Xo action 
whatever has been taken by the society since that date toward appointing 
a humane officer, or reappointing this same officer, the society apparently 
relying upon the proposition that it was not necessary to appoint a man 
every year, although this man was appointed for a period of but one year 
at the time, contending that he would hold his position until hiR successor 
would be elerterl and qualified. 

"This officer has been presenting his bills to the county, and the county 
has been paying same until within the ln.st three 01 four months; when it 
refused to pay the same for the reason that said appointee's term had expired, 
and that he is not now such humane officer. In other words, the commis
sioners contend that he does not hold his position of office until his successor 
is elected and qualified, but only for a period of one year, the time for which 
he was appointed. 

"I desire your opinion as to whether or not the county is legally obligated 
to pay tlus humane officer at the present time, under the above statement 
of facts. An early reply will be appreciated." 
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Sections 10070, 10071 and 10072 of the General Code, provide for the appoint
ment of an agent of such society, prescribe his duties and the manner in which the 
county or municipality may compensate such agent. The sections referred to are 
as follows: 

"Sec. 10070. Such societies may appoint agents who are residents of 
the county or municipality for which the appointment is made, for the pur
pose of prosecuting any person guilty of an act of cruelty to persons or ani
mals, who may arrest any person found violating any proviRion of this chap
ter, or any other law for protecting persons or animals or preventing acts 
of cruelty thereto. Upon making such arrest, such agent shall convey the 
person "I• arrested before some court or magistrate having juri.~diction of the 
offenbl, t~ul there forthwith make complaint on oath or affirmation of the 
offense. 

"Sec. 10071. :1\ll appointments by such societies under the next pre
ceding section shall have the approval of the mayor of the city or village fo1· 
which they are made. If the society exists outside of a city or village, ap
pointments shall be approved by the probate judge of the county for which 
they are made. The mayor or probate judge shall keep a record of such ap
pointments." 

"Sec. 10072. Upon the approval of the appointment of such an agent 
by the mayor of the city or village, the council thereof shall pay monthly to 
such agent or agents from the general revenue fund of the city or village, 
such salary as the council deems just and rea~onable. Upon the approval 
of the appointment of such an agent by the probate judge of the county, the 
county commissioners shall pay monthly to such agent or agents, from the 
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general revenue fund of the county, such salary as they deem just and reason
able. The commissioners, and the council of such city or village may ag;ree 
upon the amount each is to pay such agent or agents monthly. The amount 
of salary to be paid monthly by the counril of the village to such agent shall 
not be less than fi\·e dollars, by the council of the city not less than twenty 
dollars, and by the commissioners of the county not less than twenty-five 
dollars. But not more than one agent in each county shall receive remun
eration from the county commissioners under this section." 

It is specifically stated in your letter that the humane officer for Crawford county 
referred to having been elected on the 9th day of .July, 191a, by the Crawford county 
humane society for "the ensuing year," and in accordance with the provisions of sec
tion~ 10071 and 10072 of the General Code, supra, and the approval of the mayor of 
the city of Galion :.mel the }Jrobate judge of Crawford county followed, the question 
for consideration is as to whether or not the humane officer referred to is entitled to 
receive compensation for the entire period from the cbte of his election up to the pres
ent time. 

You state in your letter that ~mtil within the last three or four months the county 
commissioners hose been making mo_nhtly payments to him but have now refused 
to continue the sanH', contending that his election was for a definite period of one 
year. Ko where in the law is there any provision fi:xing a definite term of office for 
an agent of a humane society which the. society is authorized to appoint subject to 
the approval of the mayor of a municipality anrl the probate judge of the county in 
which the society e:xists. 

In an opinion of my predecessor, addressPd to the state civil sevice commission 
Columbus, Ohio, unrler date of April 24, 1914, Mr. Hogan held that: 

"The humane agent is an employe of the humane soriety, a corpomtion. 
He is engaged in a public duty, and for performing that duty the county or 
municipality is authorized to pay him a compensation. He is not, in my 
opinion, in the sen-ice of the state, county or city within the ·meaning of 
section 1 of the civil service act. H umanc agents, therefore, arc not subject 
to civil service regulations." 

This opinion is to be found on page 503 of the Annual Report of the Attorney
General for 1914, Yol. I. 

In an opinion of attorney-general Denman, under elate of October 13, 1910, ad
dressed to Honorable George G. Barnes, prosecuting attorney, Georgetown, Ohio, 
to be found on page 891 of the Report of the Attorney-General for 1910 and 1911, 
the question of the term of office of the humane society <>gent was under considera
tion, the ~arne sections of the Gener[.J Code being im·olved. In the opinion it was · 
held as follows: 

"Kowhere in the Geneml Code have I been able to find any provision 
as to the tenure of office of these agents. The mere fact that the appoint
ment must be approved by certain local officers is inconclusive. The general 
rule is that appointments authorized to be made for terms not limited are 
at the pleasure of the appointing authority. 

"I am, therefore, of the opinion that, unless otherwise provided at the 
time of the appointment, a humane society agent holds his position at the 
pleasure of the society appointing him, and of t-he mayor or probate judge, 
as the case may be." 

Section 10072 of the General Code, supra, upon the approval by the probate 
judge of the appointment of a humane agent, fixes upon the county an obligation to 
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pay reasom.ble compensation, subject to the limitation that it shall not be less than 
twenty-five clollnrs per month. The ac-tion of the probate jmlu:c in !~pptoving the 
appointment of the humane officer umler con~ideru.tion fixed an obligation upon the 
county commis<ionerH of Crawford county to pay such humane officer at least 8300.00. 
in monthly sums of not le~s than 825.00. This obligation ·was !<pecific and the hu
mane officer would have been entitled to institute an action to recover the same, 
However, at the expiration of the year for which he was ~ppointed, no further obli
!!;ation rrsted on the county commissioners under the approval of the ptobatc jt:dge 
previously gi,·en for the appointment of the humane officer for the period stated in 
your letter. Had the humane officer been appointed for an indefinite term and the 
approval of the probate judge given to the appointment in that form, no question 
would exist as to the right of the officer to the monthly compensation pro,.j_ded for 
in said section 10072 of the General Code, supra. 

In the ca~c of the State ex rei. The Coshocton Humane Society v. Ashman, pro
bate judge, 90 0. S., 200, which was an action in mandamus to compel the defendant 
as probate judge, to approve the appointment of an aj!;ent made by the Humane so
ciety, the court, at page 201, said: 

"The theory presented for the reversal of the judgment is thnt the pro
bate judge is without authority to refuse to approve if the person appointed 
is competent for the discharge of the dut.i.es of the place. The statutes re
lating to the subject comprise sections 10062 to 10084, General Code, inclu
sive. They authorize the society to make appointments of agents without 
the approval of the probate judge, or any other officer, and the approval if 
given, accomplishes but one purpoHe, possibly two. It does authorize the 
payment of the agent's compensation out of the funds of the county and 
possibly it adds to the agent's authority in making arrests. But the fact that 
the absence of the approval of the probate judge protects the county from 
the payment of salary or compensation to the agent must, we think, be re
garded as veRting in the probate judge a discretion to determine whether, in 
view of all conditions existing, there is a public neces;;ity for such appoint
ment. Ko language of the statute restricts his diRcretion to a conRideration 
of the fitness of the person whom the ;;odety names as agent, and the effect 
of this approval would not authorize us to infer such limitation." 

In view of the fact that the tenure of office of the humane officer under tlie ap
pointment and subject to the approval of the probate judge, was for the "ensuing 
year," which could mean only one year, it is my opinion that the t..pproval of the judge 
of the appointment extendP-d no furthPr than the terms of the appointment and by 
such approval an obligation was placed on the county commi;;~ioners to provide com
pensation in accordance with the statute for time fixed by the appointment only, 
and that they are under no obligation to make further payments to the humane officer 
under the appointment referred to as having been made in July, 1913. 

Respectfully, 
EDWARD. c. TUR::-1ER, 

Attorney-General. 
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1635. 

APPROVAL, RESOLUTIONS FOR Il\IPROVE:\IENT OF CERTAIN ROADS IN 
ASHTABULA, COLUMBIANA AND WASHINGTON COUNTIES. 

CoLmmus, Omo, :\lay 29, 1916. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I have your communication of :May 27, 1916, transmitting to be 
for examination final resolution~ relating to the following roads: 

"Ashtabula county-Sec. 'K,' Cleveland-Buffalo road, Pet. No. 2046, 
I. C. H. No.2 . 
......-:::'"Columbiana county-Sec. 'N,' Unity-Salem road, Pet. No. 1445, 

1:. C. H. No. 86. 
L "Washington count.y-Sec. 'K,' Marietta-McConnelsville road, Pet. 
/" u. 3058, I. C. H. No. 393. 
· ~'\Vashington county-Sec. 'K,' Marietta-McConnelsville road, Pet. 
-'No. 3058, I. C. H. No. 393. (Duplicate.) 

/'Washington County-Sec. 'K,' Marietta-McConnelsville road, Pet. 
~o. 3058, I. C. H. No. 393. 
_/'Washington county-Sec. 'K,' Marietta-::\IcConnelsville road, Pet. 

,No. 3058, I. C. H. No. 393. (Duplicate.) 
~Washington county-Sec. 'L,' Athens-Marietta road, Pet. No. 3063, 

J. C. H. No. 157. 
_.......-\'Washington county.-Sec. 'L,' Athens-Marietta road, Pet. 3063, I. C. 

-H. No. 157. (Duplicate.) 
/"Washington county-Sec. 'L,' Athens-Marietta road, Pet. No. 3063, 

-F.c. H. No. 157. 
/.'-'Washington county-Sec. 'L,' Athens-Marietta road, Pet. 3063, I. C. 

)!. No. 157. (Duplicate.) 

I find these resolutions to be in regular form and am therefore returning the same 
with my approval endorsed tliereon. 

1636. 

Resp~ctfully, 
EDwARD C. TuRNER, 

Attorney-General. 

MUNICIPAL CORPORATION-MEMBER OF COUNCIL MAY AT THE SAME 
TIME BE A CENTRAL COl\fMITTEEMAN. 

CoLUMBus, Omo, May 31, 1916. 

HoN. FRANK L. JoHNSON, Prosecuting Attorney, Xenia, Ohio. 

DEAR Sm:-Yours under date of May 17, 1916, is as follows: 

"Section 4207, G. C., providing for the qualifications of councilmen 
provides: 

" 'Each member of council shall be an elector of the city, shall not hold 
any other public office or employment, except that of notary public or mem
ber of the state militia.' 
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"And the question upon which I would like to have yom-'opinion h:: Can 
,, member of council be a central committeeman? 

It is manifestly the purpose of section 420i, G. C., from which you quote, to 
:i.efine the qualifications of members of coundl rather than of other officers, and while 
the language might be construed as an inhibition a~J:ainst a person holding another 
public office or employment, I am more inclined to the view that it was intended rather 
to prevent one who holds another public office or employment from being a member 
of council. That is to say, the holding of other public office or employment would, 
by force of section 4207, G. C., work a disqualification r.s a member of council, and 
I assume that it iH to the qualification of the members of council that your inquiry 
is directed. 

It will be noted that the pro\"i.,ion of ~ectiou 420i, G. C., referred to, is limited 
to public office or employment. 

The position of centml committeeman is not an employment nor is it to my mind 
t\ public office. An office is dE>fined in the easE' of The Rtnte ex rei. v. Hunt, 84 0. R., 
149, as: 

'·A public position to which a portion of the sovereignty of the country 
:•ttaches, and which is exercised for the benefit of the public." 

The functions of a central committeeman are exercised more particularly for the 
benefit of a political party than for public benefit and while it may be argued that 
the functions of a committeeman are at least of minor public interest, I am not in
clined to the view that such committeeman is a public officer within contemplation 
of the provisions of said section 4207, G. C., and am therefore of opinion that an elector 
may be at the same time a member of eonneil and a central committeeman. 

1637 

Respectfully, 
EDW.\RD c. TURNER, 

Allorney-General. 

DEPUTY t;TATE 8UPEH.VI80R8 OF ELECTION- ?IIE:\IBER OF SUCH 
BOARD OR CLERK THEREOF AFTER HAVIXG FILED DECLARATION 
OF CA~DIDACY ARE REXDERED IXELIGIBLE TO ACT AS SUCH 
ELECTION OFFICERS. 

, 1 pusan who serves as deputy stale supewitsor of elections or clerk of the board of 
rleputy sto./e supervisors of elections after having filed his declaratiot~ of candidacy as 
provided by section 4969, G. C., 106 0. L., 544, for any office to be filled at an election 
other than commilleeman or delegate or alternate to a convention, is thereby ren-lcrcd in
eligiblP. to .~uch of]icr. 1tnder the provisions of section 5092, G. C., 103 0. I •. , 496. 

CoLu~mus, Omo, :\Jay :n, 1!)16. 

HoN. CuARLES E. BALLARD, Prosecuting Allorney, Springfield, Ohio. 

DEAR Sm:-Yours under date of ~Iay 25, 1916, is as follows: 

"A is a deputy state supervisor of elections of Clark county, Ohio, .and 
expects to become a candidate before the August primary for nomination 
to a county. office. :\lust A resign such position before August 8, 1916, or 
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should he resign before filing his de~laration of intention to become a candi
date, which would be June 8, 1916? 

"Section 5092, may throw some light upon this question." 

Section 5092, G. C., 103 0. L., !96, to which you refer, provides as follows: 

"No person, being a candidate for an office to be filled at an election, 
other than for committeeman or delegate or alternate to any convention, 
shall serve as deputy state supervisor or clerk thereof, or as a judge or clerk 
of elections, in any precinct at such election. A per~on serving as deputy 
state supervisor or clerk thereof, judge or clerk of elections ·contrary to this 
section shall be ineligible to any office to which he may be elected at such 
election." 

The manifest and highly proper purpose of the enactment of this section was to 
afford an inhibition against any person being connected in any official capacity with 
the conduct of an election at which he is a candidate and to protect the public and 
other candidates against opportunities favorable to the commission of haud by persons 
having an averse interest to other candidates. To effect its full purpose it should 
be liberally construed in favor of the parties for whose protection it was enacted. 

l'\ow by the plain terms of the above quoted statute it is provided that no person 
shall serve as deputy state superv.sor of elections or clerk thereof after he becomes a 
candidate for an office to be filled at an election. A nominaUon is necessary to enable 
a candidate to have his named printed upon the ballot but a nomination is not at all 
essential to one's being a candidate. The nomination is only a means toward the 
prbnary object sought, viz.: el~ction to office. A candidate, when used in relation 
to the election of public officers, is one who seeks election to office, and when one be
g/ins actively to seek a public office, he becomes a candidate. Persons who are candi
dates for office may have their names printed upon the primary ballot for the purpose 
of securing a party nomination by filing a declamtion of candidacy and paying the 
required fee as provided by section 4969, G. C., 106 0. L., 545. While the filing ·of 
such declaration of candidacy is not essential to being a candidate, it is not only 
sufficient but conclusive evidence that the pers~n so filing is actively seeking election 
to an office and therefore a candidate for office within the meaning of the terms of 
said section 5092, G. C., supra, and unless the office which the person seeks is within 
one of the classes excepted therein, such person renders himself ineligible thereto if 
he thereafter serves as deputy state supervisor of elections. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1638. 

APPROVAL, SJ .. LE OF TRACT OF LAND IX CITY OF AKRON TO THE 
WILLIA~IS FOl:XDRY AND ~lACHINE CO~IPAXY. 

Cou:~mrs, Omo, ~lay 31, 1916. 

HoN. FRANK R. F,n:vER, Superintendent of Public Works, Columbus, Ohio. 

DeAR Sm:-I have your communicntion of ~fay 8, 1916, tran~mitting to me a 
copy of your proceedings relative to the sale to The Williams Foundry & ~lachine 
Company, of a tract of canal land in the city of Akron. 

I find that your proceedinjl;s have been in accordance with the statutes and that 
the resolution providing for the sale of the land in question is propt!rly drawn, and I 
have therefore attahed my signature to the duplicate copies of the resolutions in 
question. Respectfully, 

1639. 

EDwARD C. TURNER, 
Attorney-General. 

BOARD OF HEALTH-PAY~IEXT FR0:\1 Pl:BLIC TREASl:RY OF Bl:SIXEBS 
LOSSES ACCRGIXG AS AX IXCIDEXT TO PRO~IULGATION OF QUAR
ANTINE ORDERS NOT AuTHORIZED-INABILITY TO ~1ARKET EGGS -
AND BUTTER. 

Payment from the public treasury of business losses accruing as an incident to the 
promulgation of quarantine orders by the boa~d of health, such as the inability to market 
eggs and buller from the quarantined premises, is not authorized. 

CoLU~Hn;s, OHio, June 1, 1916. 

HoN. F. C. GooDRICH, Prosecuting Allomey, Troy, Ohio. 
DEAR Sm:-Under date of "!\-Tn.y 29th you requested my written opinion as follows: 

"In reference to quarantining, I would like to have an opinion on the 
following facts: 

" 'A farmer is quarantined for scarlet fever and the health officers refuse 
to allow him to secure persons to take care of his chickens and cows, and 
collect the eggs and milk and market same, and by so doing causes him the 
the loss of 850 to 8100 from the sale of his eggs and milk during the quar
antine.' 

"The statute provides that the health board shall pay all necessary 
expenses including food and medical attention if the party quarantined is 
unable to pay for same, but I can find no statute which allows the party 
quarantined to collect his eggs and butter, as stated above. 

"Please let me have your opinion as to whether or not the township 
trustees are liable for the loss incurred by their order of q~mrantine in this 
matter.'' 

Section 4428, of the General Code, provides that in case of the prevalence of :L 

contagious or infectious disease in a house or other locality, the board of health may, 
as it deems best, send the person so affected to a quarantine hospital or other place 
provided for such persons or may restrain them and others exposed within such house 
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or locality from in.tercourse with other persons and prohibit ingress or egress to and 
from such premises. 

Section 4436, G. C., provides that the board of health shall furnish thl) necessary 
food, fuel, medical attendance, medicine, nurses, etc., to persons quarantined, when 
necessary, and that the expense so incurred shall be' paid by the municipality, in case 
the persons quarantined are not able to pay it. 

Section 4434, G. C., provides that the board of health may destroy infected cloth
ing, bedding, or other articles which cannot be made safe by disinfection, ::mel when 
a btlilding, hut or other structure has become infected with smallpox or other danger
ous communicable disease, and cannot, in the opinion of the board of health, be made 
safe by disinfection, the board may have such building, hut or other structure ap
praised and destroyed. 

Section 4435, G. C., provides for the payment of the appraised value or such sum 
as the council deems just compensation for such destroyed articles. 

Section 4460, G. C., provides: 

"In case scarlet fever, typhoid or other dangerous contagious or infec
tious disease should occur in the family of a dairyman or among his employes, 
or in a house in which milk is kept for sale, such dairyman or vender of such 
milk shall immediately notify the health officer of the municipality in which 
such milk is sold or offered for sale of the facts of the case, and the health officer 
may order the sale of snch milk stopped pending an investigation and for such 
time thereafter as the board of health may require, The investigation shall 
be made without delay, and the board of health may make and enforce such 
orders as it deems necessary to prevent the sale of impure, adulterated and 
unwholesome milk or milk liable to carry disease.''. 

The foregoing ~cctions of the General Code are found in the chapter creating 
boards of health in cities and villages and prescribing their duties and authority. 

Section 3391, G. C., provides that in each township the trustees thereof shall 
constitute the board of health for the township outside the limits of any municipal 
corporation. 

Section 3394, G. C., provides in part: 

"Township boards of health shall have the same duties, powers and 
jurisdiction within the township and outside of any municipality as by law 
are imposed upon or granted to boards of health in municipalities.'' 

It does not clearly appear from your statement whether the person mentioned 
in your inquiry is a resident of a mtmicipal corporation or of a township outside of 
a municipal corporation. 

The place of residence of the party affected by the quarantine order, of course, 
will determine the jurisdiction of the respective boards, but the duties imposed and 
authmity conferred upon the boards with respect to matters of quarantine are the 
same within their several jurisdictions. 

These statutes are enacted pursuant to the police power of the state and the lia
bility to make compensation for infected articles of property destroyed by order of 
the board of health and the payment of expenses incurred is strictly lcgish .. tive, and 
there must be affirmative legislative provision in order to authorize the payment of 
claims growing out of the execution of the lawful orders of the board. 

I do not find any statute broad enough in its terms to authorize the payment of 
losses of income or profits from one's business arising from the promulgation of quar
antine orders by the board of health in conformity to the statutes. 



.\TTORXEY -GEXER.U,. 95-5 

Business losses are a probable incident to quarantine orders, yet the legi'llature 
while dealing with the kindred matters of compensation for property destroyed by 
order of the board and payment of expenses incurred in certain cases, has not made 
a corresponding provision in regard to compensation for losses to one's business in-
terests occasioned in some degree by the quarantine order. · 

I therefore hold that such payment would not be authorized, and that in case 
the board of health has found conditions warranting the quarantining of premises 
on account of prevalence of scarlet fever therein, and such order prevented the mar
keting of eggs and butter from the premises, there is no authority for payment from 
the public treasury of the amount of the loss so incurred. 

Respectfully, 
EDWARD C. T-cu:-mu, 

A ltorney-Genera l. 

1640. 

COMMON PLEAS JUDGE-PAYMENT OF 810.00 PER DAY PROVIDED FOR 
BY SECTIOX 22.13, G. C., DOES NOT JXCLuDE TI:\lE SPEXT BY A 
JUDGE IN GOING TO AND RETURNING FRO:\I COUNTY OF SAID 
ASSIGN~iEXT. 

1'he payment of 810.00 per day for each day of the assignment provided for by sec
tion 2253, G. C., as amended, 104 0. L., 251, does not include the time spent by a judge 
in going to and returning from the county oj said assignment. 

CoLu~mus, Omo, June 1, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-! have your letter of May 18, 1916, submitting the following 
inquiry: 

"When the chief justice as;,igns a judge of the court of common pleas 
to aid in disposing of business of some county other than that in which he 
resides, as provided by the latter part of section 2253, General Code, as 
amended 104 0. L., 251, i; the judge entitled to 810.00 per day for the days 
spent in traveling to and from his place of assignment in addition to the per 
diem while on the assignment?" 

Section 2253, G. C., as amended 104 0. L., 251, to which you refer in your fore
going inquiry, in so far as its provisions are pertinent here, prmides as follow8: 

"Each judge of the court of common pleas who is assigned by the chief 
ju~tice by virtue of section 1469, to aid in disposing of business of some county 
other than that in which he resides, shall receive ten dollars per day for each 
day of such assignment, and his actual and nece8sary expenses incurred in 
holding court under such assignment, to be paid from the tre:umry of the 
county to which he is so tssigned, upon the warrant of the auditor of such 
county, and the amount allowed herein for ·actual and necessary expenses 
shl\11 not excccrl tluee hundrect" dollars in any one year." 

The precise and plain mandate of the foregoing law is, th:.t said judge, ;;o as
si~ned, shall receive ten dollars per day for each d:.w of such a~signment. The as~ign-
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ment of the chief justice is the thing which gives said judge jurisdiction and authority 
to proceed to a county, other than his home county, to hold court and such assign
ment must be placed upon the journal of the court in the county to which he is as
signed as evidence of his authority to hold court theroon. This M<'ignment fixes the 
time when his services ..:.re to begin. :;\Ianifestly, then, no services under said assign
ment may begin until the date so fixed. It would seem plainly evident that the leg
islature only purposed by this provision to compensate a judge for services actually 
rendered the county to which he is assigned because said compensation is payable 
from the treasury of said county and does not in any way affect the regular salary of 
the judge. That salary goes on undisturbed by the- absence of the judge from his 
home county or district. There is nothing in the evident purpose of this section 
nor in the surrounding circumstances, to warrant any construction of its language 
other than that which such language plainly imports. In other words, there is nothing 
in the statute or in the sun-ounding circumstances to warrant a conclusion other than 
that the provision in question means th>tt the ten dollars per day is to begin with the 
date of the >tSsignment and the services of the judge thereunder and ends when said 
services are completed by the adjournment of the court. 

I therefore hold that the payment of ten dollars per day allowed by the provis
ions of this section is to be based upon the time actually spent by said ·judge in hold
ing court in the county to which he is so >tssigned, and does not include the time spent 
in going to and returning from the county of such assignment. 

It must be understood that the foregoing observations with reference to the pay
ment of said ten dollars per day apply only to judf.!eS who were elected or appointed 
subsequent to the taking effect of said section 2253, G. C., to wit: June 8, 1914. 

Respectfully, 
EDWARD ('. TURNER, 

-1 ltorney-General. 

1641. 

DISAPPROVAL, PROPOSED SALES OF CANAL LANDS TO THE B. & 0. S. W. 
R. R. CO. AND THE C. H. & D. RY. CO., AT CHILLICOTHE, OHIO. 

CoLu~mus, OHIO, June 1, 1916. 

HoN. FRANK R. FAUVER, Superinte1~dent of Public Works, Columbus, Ohio. 

DEAR Sm:-I have your communication of April 29, 1916, which communiea
tion reads as follows: 

"Herewith I transmit resolutions providing for the sale of two small 
tracts of abandoned Ohio canal lands in the city of Chillicothe, Ross county, 
Ohio, one to the Baltimore & Ohio Southwestern Railroad Company, and 
the other to The Cincinnati, Hamilton and Dayton Railway Company. 

"These two tracts of land comprise the respective rights of way of each 
company across the abandoned canal property, and have been occupied 
with bridge crossings for many years. 

"Before approving these resolutions, we desire to have the attorney-general 
determine whether or not we in any way jeopardize prospective leases for 
railway purposes over the state canal property where the new road must 
cross over, under or at grade, the tracks of the existing railway tracks. If 
a company owning the right of way can compel the new road to pass over or 
under the existing tracks, we are of the opinion that it will very greatly de-
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preciate the right of way that may subsequently be leased hy the state to 
another corporation, and in that case we doubt the propriety of conveying 
the tracts described in the resolutions. This same situation will arise at 
many points along the abandoned canals, and we thl'refore respectfully 
request the attorney-general to render an opinion as to our duties in the 
premises. 

"You will therefore approve or disapprove the resolution~ in accordance 
with the opinion you render." 

95i 

Your communication does not set forth the law under which the railroad com
panies to which you refer are occupying the portions of the Ohio canal now in use 
by them, but I am informed by :Mr. E. E. Booton, of your department, that the occu
pancy of the companies is under the provisions of section 877.'), G. C., et seq. These 
sections of the General Code do not define the respective rights of the state and a 
railroad company, where a canal is abandoned by the state, and J am not aware of 
any court decision in which this matter has been determined. 

Authority to sell the land in question is r.onterred by senate bill ).;o. 212, being 
an act to abandon certain portions of the Ohio canal and to provide for the selling 
and leasing of the lands connected therewith, the act in question being found in 102 
0. L., 293. If such lands should be sold to the railroad companies in question,and 
it was thereafter desired by the state to sell or lease the remaining portions of the 
Ohio canal through the city of Chillicothe for railroad purposes, the company desiring 
to construct a line of railway along the bed of the canal would be compelled to obtain 
a crossing across the tracks of The Baltimore & Ohio Southwestern Hailroad Company 
and The Cincinnati, Hamilton & Dayton Railway Company, in the manner pro
vided by sections 8834 to 8842, inclusive, of the General Code, and the company de
siring to construct such new line ·of railway would be compelled to compensate The 
Baltimore & Ohio Southwestern Railroad Company and The Cincinnati, Hamilton 
& Dayton Railway Company for the land occupied by the crossing. In case the 
companies were unable to agree upon the compensatiOn to be paid for such land, this 
question would necessarily be submitted to a jury in accordance with the provisions 
of section 8838, G. C. 

jn view of this fact, I am of the opinion that the proposed sales would substan
tially impair the value of the remaining canal property within the city of Chillicothe, 
and I am therefore of the opinion that a sale of this property should not be made, and 
am returning your records of proceedings without my approval. 

It is my opinion that the property in question might properly he lea'ied to the 
two companies under such con:l.itions that the compani~s would be permitted to elimi
nate over-head bridge construction with the ten foot clearance provided for by sec
tion 8775, G. C., et s~q., and allowed to substitute other proper drainage structures, 
reserving to the state the right to lease the property to another company desiring to 
cross the existing railway lines at these points and expressly stipulating that if such 
action be taken the lessee of the bed and banks of the canal will not be required to 
make any compensation to The Baltimore & Ohio Southwestern Railroad Company 
and The Cincinnati, Hamilton & Dayton Railway Company for the lands occupied 
by their crossings and referring the companies to the statute for a determination of 
the method of crossing and the division of the initial expense thereof and the expense 
of maintenance. 

Respect£ ully, 
EDWARD C. TURNER, 

A ltorney-General. 
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1642. 

APPROVAL, CONTRACT FOR WOMEN'S DORMITORY AT KENT STATE 
NOR:\1AL COLLEGE. 

CoLmmus, Omo, June I, 1916. 

Board of Trustees of Kent State N unnJl Cutlt(Jt K mt, Ohio. 

DEAR Sms:-I have received from you the affidavit and proof of publication,_ 
the proposals, contract of Robert H. Ev~ns & Company in the sum of $113,264.00, 
with contact bond attached, ~md copy of resolution from the minutes of your board, 
submitted relative to the letting of the contract for the women's dormitory to the 
Kent fltate Normal College, and having carefully examined the same. 

I find that the advertisement for bids is in proper form and wa13 duly made. The 
estimate of the architect for the improvement was 5113,274.61 and the bid of Robert 
H. Evans & Company, of Columbus, Ohio, was 3113,264.00. Therefore, the bid 
is within the estimate, and the contract entered into with said Robert H. Evans & 
Compa'ny, who were the low bidders as appears from the bid submitted, and the con
tract bond together with the proposal of said Robert H. Evans & Company, attached 
thereto are in all respects in compliance with law. 

I have obtained from the auditor of state, a certificate to the effect that there is 
sufficient money appropriated to cover the consideration named in the contract. 

I have therefore, this day approved said contract and filed the same,' together 
with the bond covering said contract, in the office of the auditor of state, and herewith 
return to you the other papers submitted. 

1643. 

Respectfully, 
EDWARD c. TURNEH, 

Attorney-Geneml. 

COUNTYiCQMMISSIONERS-JOINT COUXTY DITCHES-COSTS, HOW 
PAID COUNTY AUDITOR'S COSTS FOR MAKING AND SERVING 
l'\OTI ES IN SCCH CASES-SECTION 6449, G. C., 106 0. L., 135, 
GOVERNS.· 

lVhen a joint board of county commissioners acting under section 6563-1, et seq., 
upon consideration of the report of the sw"Veyors appointed in the matter of establishing 
a joint county ditch or ditches, determine to abandon said proceedings, all the costs thereof 
shall be paid equally by the several counties involved in said proceedings upon the order 
of said joint board as wovided in section 6563-14, G. C. 

In such cases the costs due county auditors for making and serving notices upon lot 
nr land owners are to be determined by the provisions of section 6449, G. C., as amended, 
106 0. L., 135. 

CoLUl\Inus, OHIO, June 1, 1916. 

RoN._ EARL K. SoLETHER, Prosecuting Attorney, Bowling Green, Ohio. 

DEAR SIR:-I have your letter of May 27, 1916, submitting the following facts 
and inquiry: 

"Some time ago a petition was filed with the auditor of Lucas county by 
fifty or more persons praying for the improvement of a ditrh known as Crane 
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<-reek, which said diteh is lomted in the counties of Lucus, \Yood and Ottawa. 
"This petition was filed under section 6563-1 of the General Code, and 

proceedings were had under the provisions of said section, and the joint board 
as provided in section 6563-9 proceeded to go ahead with the improvement 
and ordered the county surveyors to make plans, specifications, profiles, etc. 
The surveyors proceeded with their work and filed tht>ir report a~ provided 
in section 6563-13. 

"The joint board then considered the reports of the surveyors as pro
vided in section 6563-14, and at this meeting abandoned the proceedings 
and dismissed the petition. Subsequently, the auditors of the three counties 
filed their cost bill with the secretary of the joint board of commissioners and 
the joint board then met to consider the cost bills. 

"The auditor of Wood county made a charge in his cost bill for the making 
of notices which he was ordered to serve upon all persons interested as pro
vided in section 6563-15, according to the rate and fee as allowed him under 
section 6524, G. C. 

"The largest number of persons interested were located in Wood county 
and the making of the notices amounted to :-5170.50, and only ·a small number 
of the property owners interested were located in Lucas and Ottawa counties. 

"Objection was made by Lucas and Ottawa counties to this charge made 
hy the auditor of Wood county, claiming that this should not be allowed for 
the reason that the prayer of the petition was dismissed and that by reason 
of section 6453, G. C., the fees of the auditor for making notices could not 
be allowed. They further contended that section 6563-44 stated that the 
auditor should be allowed the same fees as are allowed in ditch work and that 
said section referred back to section 6453 of the single county ditch Jaw. 

"The auditor of \Vood county contends that section 6453 does not apply 
in this case for the reason that the joint board determined to go ahead with 
the proceedings and ordered the surveyors to make plans, specifications, 
profiles, etc., thereby relieving the bondsmen from liability as provided in 
section 6563-10, and that all expenses of the auditor, surveyor and commis
~ionPrs ~hould be paid equally as provided in section 65H3-14, C. C. 

"Will you kindly give me your opinion as to the proper interpretation 
of these sedions?" 
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From the facts stated in your fore11:oing letter it would st•t•m that the contention 
of neither party to the controversy may be fully sustained. 

It appears that the joint board, under the provisions of SPC'tion 6.)63-14, G. C., 
determined to abandon the proceedings which section provides a,.; follows: 

"If upon consideration of the reports of said surveyors <;aid joint board 
shall determine to abandon said proceedings, it may dismiss the same, and 
the costs of said proceedings shall be paid by each county equally upon the 
order of the joint board, and the secretary thereof shall certify the amount to 
be paid by each county to the auditor thereof, and the auditor shall draw his 
warrant for the amount, and it shall he paid by the treasurPr of the county." 

When, therefore, the proceedings were abandoned as aforesaid the costs therein 
incurred became payable upon the order of said joint board by the counties involved 
in said proceedings in equal proportions. This is so because by the provisions of 
section 6563-10, G. C., when the joint board determines to appoint surveyors the 
petitioners are released from liability. This section provides as follows: 

"If the joint board shall determine that said sun·Pyors ~hall be so ap
pointed, then the bond given by said pet1ti o nPrs shall be r<'leas<•<! from liability. 
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But if said joint board determines not to proceed with said petition, then said 
petitioners shall pay the expenses of said proceeding." 

The foregoing statute plainly provides that the petitioners shaiJ pay the expenses 
of said proceedings when said joint board determines not to appoint surveyors and not 
to proceed with said petition. It appears from the facts stated in your Jetter that 
the joint board appointed surveyors and received their report as provided in section 
6563-13, G. C. This action by the joint board clearly released the petitioners from 
any liability for the expenses of said proceeding and determined the liability of the 
counties involved for such e:1:penses as provided in section 6563-14, G. C., aforesaid. 

Section 6563-44, G. C. provides: 

"Said surveyors named in section 8 (G. C. Sec. 6563-9) shall meet with 
the joint board of county commissioners whenever required by said board 
and said surveyors ltnd auditors shall be paid their necessary expenses while 
employed under this act and shall be allowed the same fees as are allowed 
in ditch work generally and said commissioners shall receive the sum of three 
dollars a day and their actual expenses while employed under this bill." 

"C"nder this section the fees of the auditors of the several !lounties included in the 
proceedings aforesaid are to be the same as are allowed in ditch work generally. It 
appears from your statement that the auditor of Wood county contends that the fees 
for ditch work generally are fixed by the provisions of section 6524, G. C. This is 
true only as to such fees as are not covered by special provisions. The section which 
fixes the charges of an auditor for making and serving notices is not section 6524, G. C., 
but sE'ction 6449, G. C., as amendE'd 106 0. L., 135, which provides as follows: 

"The county auditor shall also prepare copies of the notice, for which 
he shall receive six cents per one hundred words, but not more than twenty
five cents for any one notice. At least fifteen days before the day set for hearing 
one copy of the notice shall be served upon each lot or Janel owner, or left 
at his usual place of residence and upon an officer or agent of each public 
or private corporation operating or having a place of business in the county. 
The person who serves such copies shall make return on the notice, under 
oath, of time and manner of service, and file it with the auditor on or before 
·such clay, and shaiJ receive two dollars for each clay actually employed in 
such service. If, however, the petition prays for the improvement of the 
channel of a river, creek or run, or part thereof, in more than one county 
and more than two hundred freeholders will be affected, if said improve
ment is granted as prayed for, all persons, firms and corporations, E'xcept 
steam railway companies h·aving an agent located in the county, which shall 
be notified as hereinbefore provided, may be given notice by publication, 
whether they are resident or nonresident of any or ali of the counties through 
which the improvement wiii pass, and no other notice shalJ be required. * * 
* *" 

I therefore must advise that the costs of serving notices in Wood county are fixed 
by the provisions of said last named section and when determined as provided by said 
section are payable by the several counties involved in the manner prescribed in sec
tion 6563-14, G. C., supra. 

Respectfully, 
EDWARD C. TUR:\TER, 

Attorney-General. 
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1644. 

,\PPROVAL, TRA.."\SCRIPT OF PROCEEDIXGS FOR BOXD ISSli'E OF JEF
FERSO~ TOWXSHIP RCRAL SCHOOL DISTRICT, CLIXTOX COT:XTY, 
OHIO. 

CoLtn!Bl::S, OHIO, June 1, 1916. 

Industrial Commission of Ohio, Columbus. Ohio. 

G E::O."'TLE~IEN :-

"RE:-flonds of Jefferson township rural school district, Clinton county, 
Ohio, in the sum of 836,000.00, heing seventy-two bonds of five hundred 
dollars each.:' 

I have examined the transcript of the proceedings of the board of education of 
Jefferson township rural school district relative to the above bond issue, also the 
bond and coupon form attached, and I find the same regular and in conformity with 
the provisions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form submitted, 
and signed by the proper officers of the district will, upon delivery, constitute valid 
and binding obligations of said school district. 

Respectfully, 
EDWARD C. TuRNER, 

A ltorney-General. 

1645. 

DISAPPROVAL, LEASE OF CERTAIX CANAL LA:XDS AT CLEVELAND, 
OHIO, TO CORRIGAN McKINNEY AND COMPANY-SHOULD BE EXE-. 
CUTED BY ALL PARTNERS. 

CoLUMBus, OHIO, June 1, 1916. 

HoN. FRANK R. FAuVER, S1tperintendent of Public Works, Columbus, Ohio. 

DEAR SIR:-I have your communication of May 15, 1916, transmitting to me for 
examination a lease of certain state canal lands at Cleveland, Ohio, to Corrigan Mc
Kinney & Co., a partnership. 

I am returning this lease without my approval for the reasons set forth in opinion 
No. 1616, rendered to you on May 24, 1916. A proper recital should be made in the 
body of the lease of the names of all the partners and the lease should be executed by 
~;~.11 the partners. 

Respectfully, 
EDWARD C. TURNER, 

A ltorney-General. 

"31-Vol. I-A. G. 
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1646. 

JCRY SER\'JCE-TALESl\lEX-BYSTAXDERS-WHEX E~TITLED TO 
FEE. 

Under the provtswus of section 3008, G. C., talesmen swnmoned in any case are 
entitled to the statutory fee rf 82.00 for each day's service regardless of whether they are 
actually called to the j7try box or not. 

The only authority for the calling of "bystanders" is that contained in sect?'.on 13650, 
G. C., which a]Jplies only in the trial of a person charged with a capital offense. 

There 1's no provision of law for the payment of a fee to bystanders called to the jury 
box for examinati01i as to their qualifications as jurm·s 1mless they are qualified and sworn 
as jurors. 

CoLmmus, Omo, June 2, 1916. 

Bureau of Inspection and Supen•ision of Public Offices, Columbus, Ohio. 

GEJ:\TLEMEN:-I am in receipt of a request for an opinion from honorable John 
C. Hover, judge of the court of common pleas, Logan county, and deeming the :r;natter 
to be one of general interest, I am in accordance with my custom addressing the opin
ion to you. Judge Hover's request for an opinion is as follows: 

"Section 3008 provides that: 
" 'Each grand or petit juror drawn from the jury box pursuant to law, 

each juror selected by the court as talesman as provided by law, and each 
taleeman, shall receive two dollars for each day of service, and if not a tales
man, five cents each mile from his place of residence to the county seat. 
* * *' 

"When a regular juryman docs not appear for service and there being 
no request for a special venire, and the court directs the sheriff to fill the 
panel, and, in compliance therewith, a talesman is placed in the jury box, 
who, upon examination or challenge, is excused, the question is: Is such 
juryman entitled to two dollars? Or, if he responds to the request of the sher
iff and reports at the clerk's office, ready for service and is not called into 
the jury box, is he entitled to the statutory compensation? 

"The matter of paying talesmen who are thus called is questionable, 
and I would like an opinion from your office, that we may be governed ae
cordingly in the· practice of this eourt. * "' *" 

Section 3008 of the General Code is as follows: 
"Each grand or petit juror drawn from the jury box pursuant to law, 

each juror selected by the court ns talesman as provided by law, and each 
talesman, shall receive two dollars for each day of service, and if not a tales
man, five cents each mile from his place of residence to the county seat; 
Such compensation shall be certified by the clerk of the court and paid by 
the county treaurcr on the warrant of the county auditor." 

Section 11431, G. C., in part is as follows: 
"Sec. 11431. When, by reason of challenge or other cause, enough 

jurors summoned as aforesaid to make up the panel, either of the grand or 
petit jury, are not present, or if the array be set aside, the sheriff shall sum
mon talesmen until the deficiency is made up. * * *" 
Section 11434, G. C., is as follows: 

"Sec. 11434. When it is necessary to summon talesmen, the court, on the 
motion of either party, shall select them, and cause to be issued immediately 
a venire for as many persons having the qualifications of a juror as, in the 
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opinion of the court, may be necrssary, which persons shall be required to 
appear forthwith, or at such times as may be fixed by the court; but no 
person known to be in or about the court house shall be selected withc;mt the 
consent of both parties." 
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It will be noted from a reading of sections 11431 and 11434, G. C., supra, that 
under the conditions therein described it is made the duty of the sheriff to summon 
talesmen to make up the panel. In section 11434, G. C., it is speeifirally provided 
"that no person known to be in or about the court house shall be selected without 
the consent of both parties." The reason for the provision just quotPcl is ohviou~. 

In the case presented by your first question, viz. "\Yherc the court directs the 
sheriff to fill the panel, and in compliance therewith a talesman jg placed in the jury 
box, who, upon examination is excused," it is important that the provisions of section 
13650 of the General Code be considered in view of the application of its provisions 
to the practice in various jurisdictions. 

Section 13650, G. C., is as follows: 

"Sec. 13650. Jurors summonPd, as provided by the first three sections 
of this chapter, not set aside on challenge, with bystanders having the legal 
qualifications as make the number of twelve, or, if the whole array be set aside, 
twelve of such bystanders having such qualifications and not set aside on 
challenge, shall be a lawful jury for the trial of a prisoner charged with a 
capital offense. Either party may demand and have a special venire to fill 
the panel. When it is necessary to summon talesmen, the court, on motion 
of either party, shall select them, and issue forthwith a venire for such number 
having the qualifications of jurors as is necessary. Such jurors shall appear 
forthwith, or at such time as is fixed by such court; hut a person in or about 
the court house shall not be selected, without the consent of both parties. 
After a cause has been assigned for trial and a jury for the trial thereof has 
been drawn as herein provided, and the cause continued to another term of 
court, the jury so drawn shall be discharged, and a n('w jury drawn, as here
in provided for the trial of such cause." 

Section 13650, G. C., applies only in the case of the trial of a person charged with 
a capital offense. It provides among other things that bystanders may constitute 
a lawful jury in whole or in part for the trial of a prisoner charged with a capital offense. 
It is further provided in the section that "when it is necessary to summon talesman, 
the court, on motion of either party, shall select them and issue forthwith a venire 
for such number having the qualifications of jurors as is necessary." 

A bystander who may be called to the jury box under the provisions of section 
13650 G. C., supra, is not a talesman, hence would not be entitled to receive a fee 
under the provisions of section 3008, G. C., supra, unless he qualified and was sworn 
•1s a juror in the case. 

In the case of State ex rei. v. :\lerry, 34 0. S., 137, it was held that "juror~ arc 
to be allowed compensntion for days spent in whole or in part in going to and from 
court and for days in attendance during the term whether impaneled or not." 

Section 3008, G. C., supra, pro\·ides for the payment of a fcc and "each juror 
~elected by the court as talesman as provided by law" in the first place, and secondly 
for "ea('h talesman." The term talesman is used to describe a person summoned for 
jury service in a particular case and distinguishes such person from the general juror, 
in the bystander referred to in section 13650, G. C., supra, and I am therefore of the 
opinion that the talesman who is placed in the jury box, under the order of the court 
directing the sheriff to fill the panel, is entitled to receive the statutory fee of 82.00 
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for each day's attendance notwithstanding the fact that upon examination or chal
lenge he is excused from service. His character as a talesman would end upon his 
being excused or challenged. 

Coming to your second question which is "if he responds to the request of the 
sheriff and reports at the clerk's office ready for service and is not called into the jury 
box, is he entitled to the statutory compensation?" Section 3008, G. C., supra, pro
vides under other things that "each talesman shall receive 82.00 for each day of serv
ice." In the case presented by you the talesman, who under the orders, or upon the 
request of the sheriff acting under the instructions of the court, reports at the clerk's 
office ready for service in the cause in which he has been called, is subject to the orders 
of the court, and his failure to attend and perform the duties assigned to him would 
subject him to punishment for contempt of court. 

The provision. in section 3008, G. C., concerning "each talesman" was evidently 
placed there to meet just such a condition as that described by you in your letter, and 
I am of the opinion, in answer to your second question, that the talesman who re
ports for service in obedience to the request of the sheriff acting under the orders of 
the court is entitled to the statutory fee of 82.00 for each day of attendance up to 
his discharge notwithstanding the fact that he may not be called into the jury box 
to perform actual jury service. In other words, he is simply a talesman as cbaracter
izerl in the statute, and as such is entitled to the statutory fee. 

A copy of this opinion bas been sent to Judge Hover. 
Respectfully, 

EDWARD c. TURNER, 
A tlorney-General. 

1647. 

APPROVAL, RESOLUTlO:KS FOR IMPROVEMENT OF CERTAIN ROADS IN 
RICHLAND AXD FAYETTE COUNTIES. 

COLUliiBl'S, OHio, June 2, 1916. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of June 1, 1916, transmitting to me for 

examination final resolutions relating to the following roads: 

''Richland county-Bee. '0,' :\Iansfield-Ashland road, Pet. No. 2858, 
I. C. H. No. 140. 

"Richland county-Sec. 'A,' Mt. Vernon-Mansfield road, Pet. No. 2867, 
l. C. H. No. 338. 

~~Richland county-Sec. 'A,' Bellville-Lexington road, Pet. No. 2872, 
I. C. H. No. 483. 

"Fayette county-Bee. 'K,' Hillsboro-Washington road, Pet. No. 23:33, 
I. C.-H. No. 259. 

I find these resolutions to be in regular form and am therefore returning the same 
\Vith my approval endorsed thereon. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 
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1648. 

ROADl:l A~'\D HIGIIWAYS-PERSOX ~lAY BE E~IPLOYED .\S ASSIST.\XT 
L'SDER SECTIOX 7181, G. C., AXD ALSO AS ASSISTAXT SL'"PERIX
TEXDEXT OH IXSPECTOR CXDER SECTIOX 1219, G. C., SCBJECT TO 
QC\LIFICATIOX TH.\T HE CAXXOT ACT IX BOTH CAPACITIES AT 
SA~IE TDIE-Co:\IPEXR.\TIOX, HOW Co:\IPCTED. 

One persou may be employed as an as11istanl under section 7181, G. C., and also as 
an assistant, supaintcndenl or ·inspector under section 1219, G. C., subject to the qualifica
tion that he cannot act in both capacities at the same lime. The me/hods of computin(t 
compensation, tl'hrrt· nne puson acts in both capneitie~;, are herein ]JOinted out. 

CoLt:~IBt:><, Omo, June 2, 1916. 

The B11reau of Inspection and Superz•ision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-! have your communication of ::\fay 16, Hll6, which communietc 
tion reads us follows: 

"'Ye arc submitting herewith letter received from ~Ir. F. P. Crosse, 
county surveyor of Lorain county, Ohio, and would request your written 
opinion upon the question asked by him." 

The attached letter of ::\Jr. Crosse reads as follows: 

"Will you kindly advise me regarding my pay-rolls as divided between 
the state highway department and Lorain county? 

"Most of my men are on a monthly salary basis. These men are em
ployed both on county and state work. I wish to make the total of the 
amounts paid for state highway work and for county work equal the monthly 
salary I have fixed for the~r1 men. The state highway department insist;; 
on the men being certified to them on a per diem basis. If we usc the total 
number of days in the month in calculating the per diem rate for these men 
you can readily sec that in case the men should work a full month for the 
state highway department they would lose considerable in salary, as we 
would not be allowed to turn in time for Sundays, and as all the workin~ 
days would he charged to the state highway department. It would also be 
almost impossible to ar!juRt the salary provided for workiug a fractional 
part of the month for each. 

"Would it meet your approval if we baser! the rate to the state highway 
department on a month of twenty-five or twenty-six working clays, the county 
to pay the difference on the work done for the county, always keeping in 
mind that the total amount paid by the state highway department and by 
the county will newr in any instance exceed the monthly salary fixed in my 
departmPnt." 

The difficulty experieneed by ;\lr. Crosse is probably due to his overlooking t)l(' 

fact that assistants employed on county and township work are of an entirely dif
ferent class from those employed on state work. Assistants engaged on county work 
are appointed under authority of section 7181, G. C., which section provides, among 
other thmgs, that in the event the county highway superintendent cannot properly 
perform all the duties of his office, the county commissioners shall fix the aggregate 
compensation to be expended for assistants by the county high.vay superintendent 
during the year, which C'ompensation shall be paid out of the county treasury in tlw 
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same manner as the salaries of county officials are paid. Assistants, superintendents 
and inspectors employed on state work are appointed under authority of section 1219, 
G. C., which provides, among other things, that the county highway superintendent, 
with the approval of the chwf highway engineer, may employ such assistants as are 
necessary in the preparation of plans and surveys and also with like tlpproval such 
superintendents and inspectors as may be necessary in the construction of improve
ments carried forward by the state highway department. The compensation of such 
assistants, superintendents and inspectors is fixed by- the chief highway engineer. It 
was evidently not contemplated by the legislature that one person might be employed 
as an assistant under section 7181, G. C., and that the same person might also be em
ployed as an assistant, superintendent or inspector under section 1219, G. C. I sec 
no legal objection, however, to the employment of a person in both capacities, but 
this statement is, of course,subject to the qualification that he cannot act in both 
capacities at the same time. In other words, upon those days on which he is em
ployed upon state work he cannot act as an assistant upon county or township work, 
under and by virtue of an appointment or employment under section 7181, G. C. 

As previously pointed out, it is provided by section 7181, G. C., that the com
pensation of assistants appointed under the provisions of that section shall be paid 
out of the county treasury in the same manner as the salary of county officials is paid. 

Under the provisions of section 2989, G. C., county officers receive their salary 
in monthly installments. While the natural and ordinary method of fixing the com
pensation of assistants appointed under section 7181, G. C., would, therefore, be to 
fix such compensation on a monthly basis, I see no objection to fixing the same upon 
a per diem basis, in which case the compensation would be paid at the end of each month, 
and would be computed by multiplying the per diem compensation by the number 
of days actually employed on county or township work. The fact should not be 
overlooked that the county highway superintendent fixes the compensation of assistants 
appointed under section 7181, G. C., while the chicf highway engineer, a state official, 
fixes the compensation of assistants, superintendents and inspectors appointed under 
section 1219, G. C. Where it is desired by a county highway superintendent to-appoint 
a certain person as an assistant, making. the appointment under the provisions of 
section 7181, G. C., and to require such person to devote only a part of his time to 
county and township work, and to also appoint him as an assistant, superintendent 
or inspector, under authority of the provisions of section 1219, G. C., and require him 
to devote a part of his time to work carried forward by the state, it would be more 
desirable and would be conducive of easy bookkeeping to fix upon a per diem basis 
the compensation to be paid to him when serving as an assistant appointed under 
authority of section 7181, G. C. At the end of any given month such assistant would 
then be entitled to receive for his services performed as an assistant appointed under 
section 7181, G. C., a sum of money calculated by multiplying his per diem compensa
tion, as such assistant, by the number of days upon which he was actually engaged 
on county or township "·ork. He would also be entitled to receive from the state 
and from the county, or some township thereof, a sum of money calculated by multi
plying the per diem compensation fixed by the chief highway engineer by the number 
of days actually spent upon state work. From the above it will be apparent that 
where the compensation fixed by the county highway superintendent is greater than 
that fixed by the chief highway engineer, the assistant in question will suffer a re
duction in the aggregate monthly compensation received by him in those months 
during which he spends any part of his time on state work, and the greater the pro
portion of time spent by him on state work the greater will be the reduction in com
pensation which he will suffer. Where the compensation fixed by the chief highway 
engineer is higher than that fixed by the county highway superintendent, the con
verse of the above situation will result, however, and there is no escape under the 
statutes from this ronsequence. Where the compensation of the assistant appointed 
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under section 7181, C:. C., is fixed upon a monthly basis, and durin!!; any given month 
such assistant spends any time upon state work, acting as an a~sistant, superintendent 
or inspector, by virtue of an appointment under section 1219, G. C., the compensation 
which he is to receive from the county treasury, for the month in question, as compensa
tion for services performed as an assistant appointed under section 7181, G. C., is to 
be computed by firRt asC'<'rtaining a per diem compensation by dividing his monthly 
compensation by the number of working days in the month in question, and then 
multiplying this per diem compensation so ascertained by the number of ·days upon 
which, during the month in question, he was actually engaged upon county or township 
work. 

I believe the above constitutes a complete answer to :\Ir. Cro5~e's question, but 
that there may be no misundPrstanding I will illustrate the proper computation by 
assuming that the compensation of an assistant appointed under section 7UH, G. C., 
has been fixed by the county highway superintendent at 8125.00 pPr month, and that 
in a eertain month, containing twenty-five working days, such assistant has been 
excused from the performance of duties in connection with county or township work, 
and has been appointed as an assistant under section 1219, G. C., and assigned to the 
performance of duties in connection with work carried forward by the Htate highway 
department, and that his compensation as an assistant engaged on state work has 
bePn fixed by the chief highway engin·eer at 84.00 per day, and that he has devoted 
during the month five days to such state work and twenty days to county and township 
work. By dividing the number of working days into the monthly compensation 
fixed by the county highway department, it will be ascertained that the per diPm 
compensation for county and township work is 85.00 per day. The assistant will be 
entitled to receive from the county treasury for his county and township work 85.00 
per day for a total of twenty days, making 8100.00, and he will be entitled to receive 
from the state and the county, or some township. thereof, depending on whether the 
said improvement is being made upon the application of the county or a township, 
the sum of 84.00 per day for a total of five days, making 820.00. His total aggregatP 
compensation for the month wi-ll be 8120.00, or 85.00 less than he \vould be entitled 
to receive in rasP he had devotPd his entire time to county and township work. Jf 
the compl'nsation fixed by the chief highway engineer is the same as that fixed by tlw 
county highway superintendent, the compensation of the assistant will, of. roursl', 
be the same, without refPrPnce to the character of the work on whiC'h he is engaged. 
If the chief highway enginPer fixes a higher rate of comr.ensation than that fixed hy 
the county highway snperintendPnt, the assistant will, of course, receive an inC'feasPd 
compensation for any month during which he devotes a part of his tim!' to state work. 
Where, hy the application of tiJP above rules, the total aggrPgate compensation for any 
month is below that fixed by the county highway superintendent, there is no authority 
for paying to the a~sistant out of the county treasury the difference betw!'en his actual 
compensation computed on the above bnsis and the monthly eompPnsation fixPd hy 
the county highway snpPrintendent. 

Hespectfully, 
EDWARD C. TURNEU, 

Alt1fncy-Gcneraf.· 
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1649. 

CIVIL SERVICE-PERSONS IN CLASSIFIED SERYICE l\IAY NOT BE AP
POINTED TO OFFICES OR POSITIONS IN UNCLASSIFIED SERVICE 
WITHOUT THEIR CONSENT AND APPROVAL OF PROPER CIVIL 
SERVICE Co:\1MISSION. 

Persons lwlding offices or positions in the classified service may not be appointed to 
offices or positions in the unclassifted service without their consent and without the approval 
of the civil service commission having j'llrisdiction thereof and such persons rnay not be 
deemed legal incumbents of said latter offices or positions wztil they accept the same and 
qualify therein. 

CoLUMBus, OHIO, June 2, 1916. 

HoN. JOHN C. D'ALTON, Prosecuting Attorney, Toledo, Ohio. 

DEAR Sm:-I have your letter of May 26, 1916, as follows: 

"We are in receipt today of a letter from Clarence Conlisk, treasurer 
of this county, in which he submits the following: 

" 'ToLEDo, Omo, May 23, 1916. 
" 'Mn. JoHN C. D'ALTON, Prosecuting Attorney, Lucas County, Toledo, Ohio. 

" 'DEAR Sm:-On March 10, 1916, acting under section 2637, of the 
General Code, I, as treasurer of Lucas county, appointed David W. McAleese 
a deputy treasurer, he heretofore having been chief clerk in the treasurer's 
office. He refused and has since refused to take the oath of office. 

" 'On March 10, 1916, acti!;tg under the same' section 2637, of the statutes, 
as treasurer of Lucas county, I appointed Walter L. Grudzinski a deputy 
treasurer. He has not as yet filed his oath of office. 

" 'The state civil service commission contends that these two persons 
are not in fact deputies, because these appointments have not been approved 
by the said state civil service commission. 

" 'Kindly advise me at your earliest convenience whether, under the 
law, Mr. McAleese and Mr. Grudzinski are deputies or not. 

" 'Yours very truly, 
CLARENCE CoNLISK, 

" 'Treasurer, Lucas County.' 

"Inasmuch as the ruling from this department must necessarily involve 
an interpretation of the functions of the State civil service commission, we 
very mush desire that you would render us an opinion with respect thereto." 

It is evident from the facts stated in the treasurer's letter aforesaid that the parties 
named therein have neither accepted the appointment of deputies nor have they quali
fied in any manner whatever for such positions or offices. These facts of themselves 
are a complete answer to his inquiry. 

However, in addition to the facts stated in the letter aforesaid it appears from 
the records of the state civil service commission that said parties have been employed 
as clerks in the office of the treasurer of Lucas county since September 2, 1902, or for 
more than seven years prior to the first day of January, 1915. This service brings 
them within certain protective provisions of section 486-31, G. C., 106 0. L., 418, 
which provisions are as follows: 

"Provided, however, that all persons who have served the state or any 
political subdivision thereof continuously and satisfactorily for a period of 
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not Jess than seven years next preceding January 1, 1915, shall be deemed 
appointees within the provisions of this act." 

969 

They therefore may be deemed to be permanent appointees in their positions as 
clerks, which positions are in the classified service and from which they may only be 
removed as provided hy section 486-17a, G. C., as amended, 106 0. L., 412, which 
section provides that: 

"The tenure of every officer, employe or subordinate in the classified 
service of the state, the counties, cities and city school districts thereof, ho!d
ing a position under the provisions of this act, shall be during good behavior 
and Efficient service; but any such officer, employe or subordinate may be 
removed for incompetency, inefficiency, dishonesty, drunkenness, immoral 
conduct, insubordination, discourteous treatment of the public, neglect of 
duty, violation of the provisions of this act or the rules of the commission, 

. or any other failure of good behavior, or any other acts of misfeasance, mal
feasance or nonfeasance in office." 

Should either of these men accept positions in the unclassified service he or they 
naturally would not have the protection of the classified service but would be subject 
to removal at any time at the pleasure of the treasurer. Their appointment in the 
unclassified service would be in effect a removal from their present positions in the 
classified service and it is claimed that these men object to such transfer from the 
classified to the unclassified service. This is apparent from the fact that one of the 
parties, as stated in the treasurer's letter, has refused to accept said appointment and 
has refused to take the oath of office, while the other has not as yet taken the oath 
of office. 

The state civil service commission is required to protect these men in their employ
ment as clerks in the office of said treasurer and unless they voluntarily resign said 
positions and accept the appointment of deputies and qualify as such, they arc entitled 
to remain in their positions as clerks until removed as provided by section 486-17a, 
G. c., Rllpra, or tmtil such positions are abolished as provided by law. rn other words, 
they may not be compelled against their wishes to accept the position of deputies 
of the treasurer and so long as they insist upon remaining in their positions as clerks 
the treasurer is without authority to cause their removal therefrom by appointing 
them as his deputies. 

Nothing herein contained is to be construed as holding that a county treasurer 
may not abolish any pm;ition in his office and thus dispense with the services of one 
or more persons so long as such action is taken in good faith. However, no county 
treasurer has the right to attempt to evade the civil service Jaw by going through 
the form of abolishing a position and then hiring some one else to perform the duties 
of the former employe, either under the same or a different title. The civil service 
commission has the right to inquire into the good faith-of the transaction and the valid
ity of the transaction depends upon the good faith of the officer. The state civil 
service commission has the right to know what such new duties are and to determine 
whether they come within the purview of paragraph 9 of section 486-8, G. C., 106 
0. L., 404, which provides: 

"The deputies of elective or principal executive officers authorized by 
law to act for and in the place of their principals and holding a fiduciary 
relation to such principals." 

Under this section only such persons as are authorized by law to act for and in 
the place of said treasurer and who hold a fiduciary relation to him may become his 
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deputies and be exempt from the test of a competitive examinatiOn. After the present 
civil service law went into effect said parties were certified by the treasurer as clerks 
in his employ and as having been appointed, as hereinbefore noted, on September 2, 
1902. Manifestly, if they have heretofore been properly classed and now are not 
to assume any new and different duties from those they have been performing they 
may not qualify as deputies under the foregoing provisions of paragraph 9 aforesaid. 
A mere change of their official name, which does not involve a change of duties, will 
not be sufficient to qualify them to enter the unclassified service as deputies as pro
vided in said section 486-8, G. C. They must not only be appointed as deputies but 
the duties of such position must be of such a character as to conform to the require
ments of paragraph 9 aforesaid before th.e state civil service commission may legally 
approve their appointment. Th'e responsibility of d.etermining this matter rests with 
said state civil service commission by virtue of the provisions of section 486-9, G. C., 
106 0. L., 406, which provid"es: 

"As soon as practicable after the taking effect of this act, the commission 
shall put into effect rules for the classification of offices, positions and em
ployments, in the civil service of tl:e state and the several counties thereof; 
* * *" 

The treasurer has the tmquestioncd authority under the section he cites, to wit, 
section 2637, G. C., to name and appoint his deputies, but the state civil service com
mission has the equally unquestioned authority under the civil service laws to see 
that the duties he imposes upon said deputies and which they perform when so ap
pointed meet the requirements of said paragraph 9 aforesaid, so that they may be 
placed in the unclassified service. In other words, it is the duty of the state civil 
service commission to determine in what class of the civil service each position shall 
be placed, which determination must be reached by a consideration of the duties to 
be performed in said position. Tested by these considerations the appointment as 
deputies of the parties named must eventually receive the approval of the state civil 
service commission before said parties may be deemed to be in the unclassified serv;. 
ice and exempt from the test of a competitive examination. 

Ariswe,ring the direct question submitted by the treasurer in his letter, I must 
advise that the parties named therein may not be considered as his deputies until 
they accept said positions and qualify therein as required by law and the state civil 
service commission approves thrir appointment. thus placing them in the unclassified 
service. Respectfully, 

1650. 

EDWARD C. TURNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY VIL
LAGE OF FELICITY, CLERMONT COUNTY, OHIO. 

CoLUMBUS, Omo, June 2, 1916. 

Industrial Commission nf Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of the village of Felicity, Clermont county, Ohio, in the 
sum of $2,200.00 for purchasing necessary equipment to transmit and supply 
electricity to the village, being eleven bonds of two hundred dollars each." 
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I have examined the transcript of the proceedings of the council and other officers 
of the village of Felicity, relative to the above bond issue, and I find the same regular 
and in conformity with the provisions of the General Code. I am by letter requesting 
the legal adviser of the village to amend the bond form attached to the transcript by 
inserting a recital that provision has been made for a sufficient tax levy to pay the 
interest and redeem said bonds at maturity. 

I am of the opinion that said bonds, drawn in accordance with such amended 
form, and executed by the proper officers, wiii, upon delivery, constitute valid and 
binding obligations of the village. I should be given an opportunity to examine 
the bonds when presented to the treasurer of state for delivery. 

Respectfully, 
EDWARD C. TuRNER, 

A ltarney-General. 

1651. 

APPROVAL, TRA~SCRIPT OF PROCEEDINGS FOR BO~D ISSUE BY ~EW 
RICHMOND VILLAGE SCHOOL DISTRICT, CLER:\IO~T CO"C'XTY, 
OHIO. 

CoLll!Bus, OHro, June 2, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of New Richmond village school dtstrict, Clermont 
county, Ohio, in the sum of 84,460.00 to provide funds to pay the indebted
ness of said school district, being eight bonds of five hundred dollars each, 
and one bond of four hundred and sixty dollars." 

I have examined the transcript of the proceedings of the board of education of 
New Richmond village school district relative to the above bond issue, also the bond 
and coupon form attached, and I find the same regular and in conformity with the 
provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted, 
and signed by the proper officers, will, upon delivery, constitute valid and binding 
obligations of said village school district. 

Respectfully, 
EDWARD C. TURNER, 

Attmney-General. 
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652. 

AUTOl\IOBILE LICEXSE PLATES-BOARD OF ADJ\liXISTRATI0:\1 HAS 
AUTHORITY TO l\IANUFACTURE SUCH PLATES WITH CONVICT 
LABOR IX PEXITEXTIARY A.J..'W REFORl\IATORY. 

,_There is ample wovision of law to authorize the manufacture of automobile license 
;(ates by convict labor in the penitentiary and reformatory. 

Section 41 of article 11 of the constitulion, adopted September 3, 1912, has .for its 
,p{imary pur]Jose the elimination of ]Jrivate wofit from the labor of comicls in the penal 
i nstit1dions of the slate. 

Any surplus resulting from revenues derived .from registration fees after defraying 
Ae expense of carrying out the pro~isions of the law must be turned into the state treasury 
weekly . . 

'J'he question of the expediency of manufacturing automobile license plates is one 
fo the determination of the Ohio board of administration, and before the slate or any in
stitution thereof may be called on to purchase supplies manufactured by said board it is 
required that a written notice shall be git•cn to the effect that the board is equipped to fur
nish the suppl-ies in question. 
/ If the Ohio board of administration qualifies to .furnish automobile license ]Jlates at 

.current market prices, it will be necessary under the procisions of section six (6) of the 
current appropriation bill to secure the approval of the board mentioned in section four 
(4) of said appropriation bill to dispense with competitive bidding in order that arrange
ments .for the furnishing of the license plates may be made with the Ohio bom·d of admin
isfl·ation. 

~OLu~mus, OHio, June 3, 1916. 

HoN. CHARLES Q. HrLDEBHANT, Sec1·etary of Stale, Columbus, Ohio. 

DEAR Sm:-Your request for an opinion is as follows: 

""\'Ire beg to submit to you for an opinion the following question, to wit; 
" 'Are there any provisions of law authorizing the state board of ad

ministration to manufacture and supply automobile license plates, as pro
vided in section 6300 of the General Code of Ohio, for the year 1917, by con
vict labor?' " 

Section 6300'ofthe General Code, as amended (103 0. L., 764), is as follows: 

"Such distinctive number as an identification mark shall consist of a 
pl~card, upon the face of which shall appear the distinctive number assigned 
to such motor vehicle as hereinbefore provided, in arabic numerals, such 
numerals to be not less than four inches in length, and each stroke not less 
than one half inch in width. Such placard shall also contain the name of this 
state and the figures of the calendar year for which this distinctive number 
is signed. Such distinctive number or placard shall be of a different color 
or shade each year, such color or shade to be selected by the secretary of 
state, provided that the identification mark of motor vehicles of the .type 
commonly called motorcycles shall consist of a placard, the si-.:e of which 
shall be prescribed by the secretary of state." 

Section 6301 of the General Code, as amended (106 0. L., 335), which relates 
to the manufacturers' and dealers' application is as foi!ows: 

"A manufacturer or dealer in motor vehicles shall make application 
for registration, in like manner as hereinbefore provided, of each gaso.line, 
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steam, electric or other make of motor vehirles so manufactured and dealt 
in, and :;hall pay or cause to be paid a registration fee of five dollars for each 
make of motor bicycles, motorcycles, and motor tricyeles named in such 
said application, and a registration fee of ten dollars for each make of other 
motor vehicles named therein. Thereupon, the secretary of state shall assign 
to e~ch make of motor vehicles therein described a distinctive number, which 
must be carried and displayed by each motor vehicle of such like make in 
the manner provided in thiS chapter while it is operated on a public highway 
until it is sold or let for hire. Such manufacturer or dealer so registering 
a make of motor vehicle may procure certified copies of such registration 
rertificate upon the payment of a fee of on€' dollar for rarh sueh copy. With 
each of such certified copies the secretary of state shall furnish two placards 
ll'ith the same numbering as provided in the original rrgistration certificate." 

l::iection 6298 of the General Code, as amended (103 0. L., 764), is as follows: 

"1:" pon the filing of :such application in the office of the secretary of state, 
'md the payment of the r<'gistration fee provided for, the secretary of state shall 
assign to such motor vehicle a distinctive number, and, without expense to 
the applicant, issue and deliver to the owner, in such mannrr as the secretary 
of state may select, a certificate of registration in such form as the secretary of 
state shall prescribe, and two number plates, duplicatt's of each other, at 
the post or express office within the state of Ohio named ·in said application." 

From a reading of the sections of the Ge;neral Code quoted above it will be seen 
that it is made the duty of the secretary of state to procure automobile license plates 
for delivery to licensees for the granting of licenses under the law regulating the opera
tion of motor vehicles. 

:-:lections 2228, 2229 ahd 2230 of the General Code arc as follows: 

"Section 2228. The board of managers of the Ohio penitentiary, thl~ 
buurd of managers uf the Ohio state reformatory, or other authority, shall 
make no contract by which the labor or tinie of a prisoner in the penitentiary 
or reformatory, or the product or profit of his work, shall be let, farmed out, 
given or sold to any person, firm, association or corporation. Convicts in 
such institution may work for, and the products of their labor may be dis
posed of, to the state, or a political division thereof, or for or to a public in
Htitution owned or managed and under the control of the state, or a politiral 
division thereof, for the purpose and according to the provisions of this chapter. 

"Section 2229. The board of managers of the penitentiary and the 
board of managers of the reformatory, so far as practicable, shall cause all 
prisoners serving sentences in such institutions, physically capable, to be 
employed at hard labor for not to exceed nine hours of each day, other than 
Sundays and public holidays. 

"Section 2230. Such labor shall be for the purpose of the manufacture 
and production of supplies for surh institutions, the state or political sub
divisions thereof; for a public institution owned, managed and controlled 
by the state, or a political division thereof; for the preparation and manu
facture of building material for the construction or repai'r of a state institu
tion, or in the work of such construction or repair; for the purpose of industrial 
training and instruction, or partly for one and partly for the other of such 
purposes; in the manufacture and production of crushed stone, brick, tile 
and culvert pipe, suitable for draining wagon roads of the state, or in the 
preparation of road building and ballasting material." 
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Under the provisions of section 2229 of the General Code, supra, the duty ef keeping 
prisoners serving sentences in the penitentiary or reformatory at hard labor for a period 
of not to exceed nine hours per day, when practicable, and when the physical condition 
of the prisoner permits, is enjoined on the Ohio Board of Administration. 
- In section 2228 of the General Code, supra, it is provided, among other things, 

that convicts in the penitentiary and reformatory may work for, and the products 
of their labor may be disposed of to the state. 

In section 2230 of the General Code, supra, it is also provided, among other things, 
that 

"such labor shall be for the purpose of the manufacture and production of 
supplies for such institutions, the state or political subdivisions thereof. * *" 

Section 41 of article II of the constitution of Ohio, which is one of the amendments 
·adopted September 3, 1912, is as follows: 

"Laws shall be passed providing for the occupation and employment 
of prisoners sentenced to the several inst1tutions and reformatories in the 
state, and no person in any such penal institution or reformatory, while under 
sentence thereto, shall be required or allowed to work at any trade, industry 
or occupation, wherein or whereby his work, or the product or profit of his 
work, shall be sold, farmed out, contracted or given away; and goods made by 
persons under sentence to any penal institution or reformatory without the 
state of Ohio, and such goods made within the state of Ohio, excepting those 
disposed of to the state, or any political subdivision thereof, or to any public 
institution owned, managed or controlled by the state, or any political sub
division thereof, shall not be sold within this state unless tho same are con
spicuously marked 'prison made.' Nothing herein contained shall be con
stnJed to prevent the passage of laws providing that convicts may work for, 
and that the products of their labor may be disposed of, to the state, or any 
political subdivision thereof, or for or to any public institution owned or 
managed and controlled by the state, or any political subdivision thereof.'' 

The primary purpose of the constitutional amendment quoted, as shown by the 
explanation of its purpose when submitted to the people, is as follows: 

"This amendment will eliminate the elements of private profit from the 
labor of inmates of prisons and reformatories of Ohio. It will permit the em
ployment of prisoners, in the production of things needed by any state, county· 
or municipal institution, or in the building of public roads.'' 

Section 6309, of the General Code, as amended (104 0. L., 6), in part, is as follows: 

"The revenues derived by registration fees provided for in this chapter 
shall be paid by the secretary of state weekly into the state treasury. Any 
surpl~s of such revenues which may remain after the payment of the expenses 
incident to carrying out and enforcing the p,rovisions of this chapter shalL be 
used for the repair, maintenance, protection, policing and patroling of the 
public roads and highways of this state, under the direction, supervision 
and control of tht> state highway department." 

From a reading of section 6309, of the General Code, as amended, supra, it will 
be observed that any surplus of revenues derived from registration fees remaining 
after defraying the expenses incident to carrying out the provisions of the law is to 
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he paid int<> the state treasury.weekly. Any snrplu" of ~uPh revenues i'S to he used 
for the repair, maintenance, protection, policing and patroling the public roads and 
highways of the state under the direction. supervision ::mel control of the state highway 
department. 

\Yith the exception of the duplicate license plates which arc issued by your office 
to replace lost or destroyed license plates and for which, I learned upon inquiry of 
your office a nominal charge is made, none of the licen8e plates used by you in carrying 
out the provisions of the law are sold, it being expre8~ly provided in section 6298, of 
the General Code, a~ amended, supra, that such license platPs are to be issued without 
expense to the applicant 

Specifically answering your question, it is my opinion that there is ample pro
vision in sections 2228, 2229 and 2230 of the General Code, !>upra, to authorize the 
employment of convict labor in the penitentiary and reformatory to manufacture 
automobile license tags to be supplied to the state if the Ohio Board of Administration 
finds such a course to be practicable, there being nothing in the provisions of section 
41 of article II of the Ohio Constitution, supra, to forbid such a course. On the con
trary, the spirit of the constitutional amendment, as well as of all recent enactments, 
is to find employment for prisoners along lines of work the product of which will be 
consumed by the state, its institutions and political subdivisions. 

The foregoing answers your question as asked. However, there are several mat
ters of detail that become important in this connection. In the first place it should 
be pointed out that under section 1846, of~ he General Code, the Ohio Board of Adminis
t ration would not have the right to charge more than the usual market price for such 
plates, and whether or not the board could install the necessary machinery and fur
nish the plates at the usual market prices "ivhere the only work of this character that 
the board had was this particular contract, is a question to be determined in the first 
instance at least by the Ohio Board of Administration. 

flection 1847, of the General Code, provides, in part: 

"* * \Vhenever the board :;hall give written notice to any officiai 
or officials having lawful authority to purchase such article or articles that 
it is prepared to supply them from any institution under its control; such 
officia·l or officials shall make any needed purchases of said article or articles 
from such institution unless the chief officer thereof, or the board, having 
been reque.sted to furnish such article or articll's shall give notice in writing that 
the same cannot be furnished within thirty days from 'the date of the re
quest. * * *" 

Section 6 of house bill .1'\o. 701 (106 0. L., 826), which is the current appropriation 
hill, providPs, in part, as follows: 

"Section 6. The moneys appropriated in sections 2 and 3 of this act 
shall be drawn upon a requisition or voucher presP.nted to the auditor, ap
proved by the head of the department. * * * Such requisition-s or 
\"Ouchers shall set forth in itemized form and specify the classification of 
the service rendered, material furnished, or expenses incurred, and the date 
of purchase or time of service, and show that competitive bids were secured, 
unless otherwise provided by law; or unless in the judgment of the board 
provided in section 4 herein, it is impracticable because of the peculiar nature 
or location of the work to be done, in which case the above mentioned board 
may in writing authorize the department affected to proceed to do the work. 
or that it was an emergency requiring purchase; * * *'' 
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Inasmuch as the Ohio Board of Administration is not at the present time equipped 
to furnish these license tags it is not necessary to determine what effect, if any, the 
provisions of section 6, of the current appropriation bill, requiring competitive bidding 
would have upon section 1847, of the General Code. 

I am, however, of the opinion that if you were to enter into an arrangement with 
the Ohio Board of Administration whereby they were to equip to furnish these tags 
at current market prices it would be necessary to sf'cure the approval of the board 
named in section 4 of said appropriation bill to dispense with competitive bidding. 
I apprehend that said board could legally make the necessary finding and that it would 
give the necessary consent. 

It should be further borne in mind that under section 3 of the current appropria
tion bill it is provided that the money therein appropriated shall not be expended to 
pay liabilities or deficiencies existing prior to July 1, 1916, and that, therefore, any 
obligation entered into for the 1917 license tags should be contracted subsequent to 
July 1, 1916. 

1653. 

Respectfully, 
EDWARD C. TuRNT-R, 

Attorney-General. 

BOARD OF EDUCATION-RURAL SCHOOL DISTRICT WHICH MAIN
TAINS NO HIGH SCHOOL-PUPILS ATTEND SCHOOL IN ANOTHER 
DISTRICT-WHEN BOARD OF FOR:\1ER DISTRICT IS REQUIRED 
TO PAY TUITION OF SUCH HIGH SCHOOL PUPILS. 

A rural school district which maintains no high school and has no agreement with 
another district maintaining a high school for the schooling of its high school pupils, is 
required to pay the tuition of such high sclwol pupils by section, 7747, G. C., 104 0. L., 
125, when the notice of the attendance of such pupils is given as required by section 7750, 
G. C. 

CoLUMBus, Omo, June 3, 1916. 

HoN. B. A. MYERS, Prosewling Attorney, Cel-ina, Ohio. 

DEAR SrR:-Yours under date of May 20, 1916, is as follows: 

"Calling your attention to section 7747 and section 7748, of the General 
Code of Ohio, I submit the following question at the request of the board 
of education of Celina, Ohio. 

"Certain pupils holding diplomas and residing in Montezuma special 
school district, where they have no high school, are attending the Celina 
high school, and Montezuma special school district claim that all funds 
raised or permitted by law in their district are necessary for the support of the 
schools of such district, and upon this theory refuse to pay the tuition of the 
pupils who are attending the Celina high school. The parents of the pupils 
insist that the Celina board of education collect their money from the Monte
zuma school district under section 7747, of the General Code. 

"Can the Montezuma board of education be compelled to pay this 
tuition?" 

It is stated that the Montezuma special school district, which is now a rural school 
district by virtue of section 4735, G. C., 104 0. L., 133, has no high school and it is 
assumed that the board of education of such rural district has no agreement with 
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any other board of education maintaining a high school for the schooling of the high 
school pupils of the Montezuma district under the provision~ of section 7750, G. C. 

Section 7747, G. C., 104 0. L., 125, to which you refer, provides as follows: 

"The tuition of pupils who are eligible for admission to high school and 
who reside in rural districts in which no high school is maintained, shall be 
paid by the board of education of the school district in which they have legal 
school residence, such tuition to be computed by the month. An attendance 
any part of the month shall create a liability for the entire month. Xo 
more shall be charged per capita than the amount ascertained by dividing 
the total expense of conducting the high school of the district attended, ex
clusive of permanent improvements and repair, by the averng;e monthly 
enrollment in the high school of the district. The district superintendent 
shall certify to the county superintendent each year the names of all pupils 
in his supervision district who have completed the elementary school work, 
and are eligible for admission to high school. The county superintendent 
shall thereupon issue to each pupil so certified a certificate of promotion 
which shall entitle the holder to admission to any high school. Such cer
tificates shall be furnished by the superintendent of public instruction." 

The provisions of this section clearly impose upon the board of education which 
maintains no high school the obligation to pay the tuition of the pupils who reside 
in such rural school district and who are eligible for admission to a high school to the 
district in which such pupils attend high school. The obligation here referred to is 
subject, however, to the modification effected by the provisions of section 7750, G • 
C., as follows: 

"A board of education not having a high school may enter into an agree
ment with one or more boards of education maintaining such school for the 
schooling of all its high school pupils. When such agreement is made the 
board making it shall be exempt from the payment of tuition at other high 
schools of pupils living within three miles of the schooi designated in the agree-· 
ment, if the school or schools selected by the board are located in the same 
civil township, as that of the board making it, or some adjoining township. 
In case no such agreement is entered into, the school to be attended can be 
selected by the pupil holding a diploma, if due notice in writing is given to 
the clerk of the board of education of the name of the school to be attended 
and the date the attendance is to begin, such notice to be filed not less than 
five days previous to the beginning of attendance." 

If then, as it is assumed, the :Montezuma district has no such agreement as is 
here authorized for schooling its high school pupils, the provisions of section 7747, 
G. C., supra, are limited or modified only by the latter provision of section 7750, G. C., 
which requires notice shall be given in writing to the clerk of the board of education 
of the name of the school to be attended and the date the attendance is to begin, not 
less than five days previous to the beginning of attendance. 

This provision was considered in opinion No. 675, addressed to Hon. Hugh F. 
Neuhart, prosecuting attorney of Noble county, under date of August 2, 1915, found 
at page 1381 of the opinions of the attorney-general for the year 1915, in which it 
was held that tuition could not be collected from the resident district of a high 
school pupil unless notice of the attendance of such pupils be first given in accordance 
with the provision here referred to. 

If the notice of attendance was duly filed as required by section 7750, G. C., then 
under the facts stated by you and in the absence of such agreement for schooling high 
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school pupils rus is authorized by the same section, the board of education of the Mon
tezuma rural school district would be liable for the tuition of the high school pupils 
residing in that district and who attended high school in another district. 

You state that it is claimed by the board of education of the Montezuma district 
that they are exempt from paying such tuition for the reason that "all the funds raised 
or permitted by law in their d;istriet are necessary for the support of the schools of 
such district." 

It is presumed that this contention is based upon the provision of section 7748, 
G. C., 104 0. L., 125, hereafter noted. This section is quite lengthy and need not 
be quoted in full. This section deals only with districts which maintain or provide 
a high school or high schools of some recognized grade and provides, among other 
things, that a board providing a second grade high school shall pay the tuition of its 
pupils who graduate at such high school for one year at a first grade high school. This 
provision is modified by the exception following: 

"except that, a board maintaining a second or third grade high school is not 
required to pay such tuition when the maximum levy permitted by law for 
such district has been reached and all the funds so raised are necessary for 
the support of the schools of such district." 

It is perfectly clear from the language of this exception that it can have no ap
plication to a rural district which does not maintain a second grade high school and 
could not, therefore, have any application to the district in question which it is stated 
maintains no high school. I am aware of no statutory provision, other than those 
above referred to, by force of which the l\Iontezuma rural school district would be 
exempted from the provisions of section 7747, G. C., supra. 

1654. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 

COUNTY COi\li\IISSIOXER-FOR:.\1 OF PRIMARY BALLOT FOR NOM
INATION OF CANDIDATES FOR COUNTY COMMISSIONER TO 
FILL AN UNEXPIRED TERM. 

CoLUliBus, Omo, June 3, 191G. 

HoN. J. H. MesSER, Prosecuting Attorney, Wapakoneta, Ohio. 

DEAR Sm:-Yours under date of May 20, 1916, is as follows: 

"O,ne of the Auglaize county commissioners resigned, and thereupon 
the auditor, probate judge, and recorder, proceeded to fill the vacancy until 
the next election. 

"The question has now .arisen as to how the person, who might be a 
candidate to fill this vacancy, shall be desiganted on the ballot in the pri
mary. 

"As I understand it, the person who was appointed to hold until the next 
regular election, and until his successor is elected and qualified, desire3 to 
be a candidate, and I would like to have your opinion as to whether he should 
be designated on the ballot as a candidate for the 'unexpired term' of the 
former commissioner, or whether he should be designated as candidate for 
county commissioner 'short term.' " 
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It is provided by section 2397, G. C., that when a vacancy occurs in the office 
of county commissioner, more than thirty days before the next election of state and 
county officers, or within that time, and the interest of the county requires that the 
vacancy be filled before the election, the probate judge, auditor and recorder shall 
appoint a commissioner who shall hold his office until his successor is elected and qual
ified. Section 10, G. C., provides that such successor shall l.Je elected for the unex
pired tenn. l:nder the provisions of section 2395, G. C., there is required to be elected 
three county commissioners in each county at the next Xovember election for the term 
of two years begmning on the third :\londay of September, 1917. Under the facts 
stated there is then required to be elected in your county at the coming :1\ovember 
election three county commissioners for the regular term of two years and one county 
commissioner for the remainder of the unexpired term of the commissioner who re
signed. 

While the same person may be elected to fill the unexpired tenn s.nd for a reg
ular term, there must be a separate election to each such term, so that there may be 
nominated at the primary election to be held in August of this y('ar, for the nomi
nation of state and county officers, candidates for both the regular and the unex
pired term. In the very nature of thmgs 1t is. necessary to distinguish as between 
candidates for the§ie two different tenures, both in the primary and in the election. 

There is no statutory method prescribed for indicating such distinction upon 
the ballot. Such method should, however, be adopted as will readily and clearly in
dicate to the voter the term for which a person or persons arc candidates. I can see 
little, if any, ground for preference as between the expressions "unexpired term" and 
"short term." It seems to me that they would be equally intelligible and sufficiently 
indicate the distinction, and that either phrase might with propriety be used. 

it is provided by section 4976, G. C., that primary ticket§~ "shall conform, as 
nearly as practicable, to the form of the ballot provided in this title for the use of 
electors in the election of public officers." 

· Since, for the regular term there are to be three candidates .nominated, and for 
the short, or unexpired term, there is to be but one candidate nominated, that dis
tinction should also be notad. 

I therefore advise that if the primary ballot is in all other respects RS required 
by law, it will be sufficient as to nominations for candidates for county commissioner 
for the unexpired or short term if the names of the candidates for such unexpired term 
be placed upon the primary ballot under the title of the office of county comm1ssioner 
in the form substantially as follows: 

County Commissioner 
for the unexpired term. 

Vote for one. 

Respectfully, 
EnWARD C. TuRNER, 

Attorney-General. 
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1655. 

ROADS AND HIGHWAYS-TOWXSHIP TRUSTEES ARE NOT AUTHOR
IZED~O LOAN ROAD BUILDING l\IACHINERY OWNED BY TOWN
SHIP RECOVERY J\IAY BE RAD OX COXTRACT WHEN SAME IS 
lJXL WFULLY LEASED-XO AUTHORITY UXDER SECTION 7033, 
G. C., FOR EXPENDITURES OF TOWNSHIP FUNDS IN CONSTRUC
TION OF SWITCH-RIGHTS OF PARTIES WHO HAVE ENTERED INTO 
CONTRACT WHEN SAME HAS BEEN CONSTRUCTED. 

'I'ou;nship trustees are not authorized to loan road building machinery and tools 
owned by the township, neither are they awhorized to rent or hil"e such machinery t~ con
tractors or other persons. t Where township trustees have unlawfully leased road machin
ery and the lessee has had the use of the machinery and the contract has been fully com
pleted, recovery may be had on the contract-( Where such machinery is unlawfully loaned, 
the trustees and the person using the same are liable in damages to the township., 

'I'here was no authority under old section 7033, G. C., et seq., for the expenditure 
of township funds in the construction of a. switch or trade spur leading from a switch be
longing to a stone crushing company.'\ Where such a switch was constructed and was 
leased to a contractor and the contract hds been executed and the lessee has had the use of 
the switch, the agreed ?"ental may be recovered from him.11Vhere a contractor is allowed 
by the trustees to use the switch free of charge, both the trustees .and the contractor are liable 
in damages 1j any damage resulted from such 11se. 

CoL"C'~IBus, OHio, June 3, 1916. 

'l'he Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEliiEN:-I have yo_~,r request for an opinion under date of April 24, 1916, 
11·hich request read~ as follows: 

"We wou,ld respectfully request your written opinion upon the following 
questions: 

"(1) Where a township owns road-building machinery and tools, have 
the trustees of ~uch township a right to loan such machinery to contractors 
or to permit the use of such machinery and tools by any one other than the 
officials of the township? 

"(2) Have the trustees of such township a right to rent or hire such 
machinery to contractors and others, and if so must a rate, determined upon 
by such trustees and made a matter of record, be adhered to, or may such 
rate be modified or suspended by verbal agreement only? 

"(3) If the trustees have a right to rent or hire such machinery, etc., 
to contractors and others, have they a right to fix a rate to one person, dif
ferent from that given to another? 

''(4) If the trustees have a right to hire such machinery, etc., can re
covery he enforced against the trustee~ and the contractor when the rate 
fixed by such trustees is less than the reasonable rental value of such appli
ances? 

"(5) If the trustees have no right to Joan such machinery, etc., can 
recovery be enforced against the trustees and the contractor for the reason
able rental value thereof where its use without cost has been permitted under 
a verbal agreement? 

"The trustees of a township, when beginning the construction of a road 
improvement, the funds for which were derived from the sale of bonds, de
sired for use in that connection a trade spur from a switch belonging to a 
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stone crushing company. By agreement with such company the spur was 
built, the said company furnishing the steel rails and the trustees perform
ing the labor, etc., and agreeing to pay said company the sum of ~2.00 for each 
car delivered thereon. 

"The trustees then passed a resolution by which a rhurge of SG.OO per 
<'ar was to he made against any contractor or other person using said spur. 

"(1) Can the proceeds of a bond sale for road construction purposes 
be used in this manner? 

"(2) Can the general township funds be used for such purposes? 
"(3) Can the rate of 86.00 per day, as fixed by the trustees, be collected 

from the contractor using the switch? 
"(4) Can a finding for recovery of the above, or any other amount, 

be enforced against the contractor who used the switch free of charge by 
\"erbal agreement with the trustees?" 

981 

In reply to the first question submitted by you it would not be contended that 
where a township owns road building machinery and tools, the trustees of such township 
would have a right to make a gift of such machinery to a contractor, or to a private 
individual, and thereby divPst the township of its ownership thereof. 

I am unable to distinguish in principle between an absolute gift of the machinery, 
which would divest the township of its title to the same, and a loan of the machinery 
to persons desiring to use the same, and in my opinion a loan of road building machinery 
and tools owned by a township is wholly unauthorized. The township authorities 
have no right to permit the use of such machinery and tools by any persons other than 
the township officials, or employes of the township, with one exception that will be 
hereinafter noted. 

Prior to the going into effect of the Cass highway law on September 6, 1915, this 
matter was covered by an express statutory provision found in section 3275, G. C., 
which section authorized the trustees to purchase road machinery "for the use of the 
township," and provided that such machinery should "be used exclusively for that 
purpose." 

Section 3275, G. C., was repealed by the Cuss highway law, which law authorizes 
the purchase of road machinery by township trustees, but so far as I have been able 
to discover contains no express provision to the effect that such machinery may bP. used 
only for township purposes. I am of the opinion, howewr, that the absence of ;;uch 
a statutory provision does not serve to alter the rule. Where a township owns a road 
roller, or other road building machinery, for which thPre is no prc~Pnt need in the 
prosecution of work by force account, it would be proper for the trustees, in adver
tising the letting of road work to be done by contract, to stipulate in the advertise
ment that the successful bidder will be permitted to u~c the machinery in question. 
Such an arrangement docs not amount to a loan or a lease of the machinery, and at 
the same time places all contractors on the same basis. 

Coming now to consirler the ri11:ht of township trustees to rent or hire such machin
ery to contractors and others, it should be observed that the authority and powers of 
officers are determined by the law. Public officers have no powers except such as arc 
expl"e;:sly given by HtntutP, o~ such :>s are implied from those expressly given. 

"Express grants of power to public officers are usually subjected to a 
strict interpretation, and will be construed as conferring those powers only 
which are expressly imposed or necessarily implied." 

"::\Icchem on Public Officers and Offices, Section 511." 

As before observed, township trustees, both under the Cuss highway law and 
under the former statute repealed hy that law, were authorized to purchase road rna-
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chinery. As before ihdicated, the former statute provided expressly that such rna· 
chinery should be used exclusively for township purposes, but even in the absence 
of such a provision I am unable to say that the authority to purchase road machinery 
carries with it by implication the right to rent or hire such machinery to contractors 
and other private persons. I think the necessary inference is that such machinery 
may be used only by the officers and employes of the township when engaged in the 
construction, improvement, maintenance or repair of roads by force account, with 
the one exception heretofore noted, and therefore advise you, in answer to your second 
question, that township trustees are not authorized to rent or hire to contractors or 
other persons road machinery belonging to the township. The answer to the first 
branch of your second question renders it unnecessary to answer the second branch 
of that question, and this is also true as to your third question. 

While there is authority for the proposition that a municipal corporation, town
ship or other similar political subdivision cannot maintain an action upon an ultra 
vires contract, yet the proposition that where a contract has been fully executed, a 
party who bas obtained the full benefits thereof will not, when called upon to pay, 
be permitted to plead that the contract is ultra vires, also finds support in the authori
ties, and the last stated rule is the more e(]uitable and just. See the case of -\delphi 
v. Swinhart, 3 0. D. R., 551. It is therefore my view that where township trustees 
have unlawfully leased road machinery, and the lessee has had the use of the machinery, 
and the contract has been fully completed, recovery may be had on the contract. 
When the rate fixed in the contract Is substantially less than the reasonable rental 
value of the machinery, the township may, if it so desires, ignore the contract, and 
maintain an action in damages against the trustees and the person using the machinery. 
The measure of damages would be the depreciation in value of such machinery by 
reason of its use hy the person in question. 

Where the machinery is unlawfully loaned the trustees and the person using the 
same are liable in damages to the township, and in this case the measure of damages 
would also be the depreciation in value of the machinery hy reason of its unlawful use. 
Where machinery is leased for an unconscionably small consideration, or where it is 
loaned, the Jaw would not, however, imply a promise to pay the reasonable rental 
value thereof, and an action for the same could not be maintained. I believe the 
above constitutes an answer to your fourth and fifth questions. 

Coming now to consider the second group of questions submitted by you, I am 
informed that in the particular instance referred to by you, the township trustees, 
in constructing the road improvement in question, were assuming to act under authority 
of section 7033, G. C., et seq., which sections were repealed by the Cass highway law. 
Your questions will, therefore, be answered with reference to the sections of the General 
Code under which the township trustees were attempting to operate. There was 
no authority for force account work under the sections of the General Code in ques
tion, and the trustees were required to carry forward the work of improving roads 
under these sections by contract. 

Upon well established principles of law relating to the powers of public officers, 
which principles have been hereinbefore referred to, I advise you that there was no 
authority in law for a contract betweep the township trustees and the stone crushing 
company for the construction of a spur upon any terms,_and the first and second ques
tions relating to this matter must, therefore, be answered in the negative. 

In answering your third and fourth ·questions relating to this IIUJ.tter, I aa.Bume 
that the up.authorized arrangement between the township trustees and the stone 
crushing company contemplated the exclusive use or control of the switch by the 
trustees. In accordance with what has already been said, I am of the opinion that 
where a contractor actually used the switch under an express contract to pay the 
township an agreed rental therefor, such contractor, after having bad the full benefit 
thereof, would not in a suit for the recovery of the agreed rental be heard to say that 
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the contract was ultra vires. In the absence of an expres;, contract the action of thl' 
trustees in passing a resolution fixing the rental to be charged would have to be brought 
to the knowledge of a contractor before he could be charged the rate fixed in the resolu
tion. Where a contractor used the switch without actual knowledge of the resolution 
and without any contract, he could not be held for the rate fixed in the resolution, 
and this is also true where he used it under an agreement that no charge was to be 
made. Under such circumstances the only remedy of the township is an action for 
damages in case the switch was actually damaged or depreciated in value by the use to 
which it was put. Respectfully, 

1656. 

EDWARD C. TURNER, 
Allurney-General. 

COUNTY BOARD OF SCHOOL EXA:\IIXERS-:\IE:\IBERS OF SUCH BOARD 
ARE XOT "COUXTY OFFICERS" AXD SAID BOARD IS XOT "COUXTY 
BOARD" WITHIX :\IK\XIXG OF SECTIOX 2917, G. C., AXD PROSE
CUTIXG ATTORXEY IS XOT REQUIRED TO ACT AS LEGAL ADYISER 
OF SAID BOARD. 

The monbers of the county board of school examiners are not "county officers" and 
said board is not a "county board" UJ'ithin the meaning of section 2917, G. C., and the 
prosecuting attorney of the county, as such, is not therefore req11ired by the provisions of 
said section to act as legal adviser of said board. 

CoLUMBUS, OHio, June 3, 191G. 

lioN. E. A. ScOTT, Prosecuting Attorney, lVest Union, Ohio. 

DEAR Sm:-Yours under date of May 5, 1916, is as follows: 

"Under section 2917, the prosecuting attorney is made the legal adviser 
of all county officers, etc. 

"!R thP. prosPruting attorn£'y the !£'gal advis£'r of the board of ;;chou! ex
aminers?'' 

That part of section 2917 which is pertinent to your inqury is as follows: 

"The prosecuting attorney shall be the legal adviser of the county com
missioners and all other county officers and county boards and any of them 
may require of him written opinions or instructions in matters connected 
with their official duties. He shall prosecute and defend all suits and actions 
which any such officer or board may direct or to which it is a party, and no 
county officer may employ other counsel or attorney at the expense of the 
county except as provided in section twenty-four hundred and twelve. * * *" 

The county board of school examiners is established under the provisioi1s of sec-
tion 7811, G. C., as follows: • · 

"There shall be a county board of school examiners for each county, 
consisting of the county superintendent, one district superintendent and one 
other competent teacher, the latter two to be appointed by the county board 
of education. The teacher so appointed must have had at least two years' 
experience as teacher or superintendent, and be a teacher or supervisor in 
the public schools of the county school district or of an exempted village 
school district. Should he remove from the county during his term, his office 
thereby shall be vacated and his successor appointed." 
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Since none of the several members of the board of county school examiners are 
elected, it is clear that they cannot be held to be county officers without contraven
ing the provision of section 1 of article X of the constitution, which requires that all 
county officers shall he elected. 

The prosecuting attorney, however, is not only made the legal adviser of all county 
-officers, but of all county boards as well. If, then, it be determined that the board 
of school examiners is a county board, the prosecuting attorney is by the terms of 
said section 7811, G. C., supra, unquestionably, by virtue of his office, the legal ad
viser of such board. 

While the board in question is specifically designated a "county board" by the 
terms of the statute under which the same was created, that, of itself, is not conclu
sive of the question whether it is a "county board" in contemplation of section 2917, 
G. C., supra. 

Since the incumbent 'of an appointive position may not be a county officer, we 
are confronted with the question: May there be, within the terms of section 2917, 
G. C., supra, a county board, the members of which are not county officers? 

It was held in opinion No. 336, under date of May 6, 1915, found at page 664, 
of the opinions of the attorney-general for the year 1915, and also in opinion No. 1615, 
addressed to Hon. J. W. Watts, prosecuting attorney, under date of May 24, 1916, 
that the count.y board of education, since its members were not elected and therefore 
not county officers, was not a county board within the terms of section 2917, G. C. 

This ntle, it would seem, must be equally and as clearly applicable to the county 
board of school examiners. I am therefore of opinion, in answer to your inquiry, 
that the prosecuting attorney is not, by the provisions of section 2917, G. C., made 
the legal adviser of the county board of school examiners. 

I am enclosing herewith copy of opinion No. 1615, above referred to and not 
yet printed. Respectfully, 

EDWARD C. TURNER. 

Attorney-General. 
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1657. 

APPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOXD ISS"C"E BY 
CITY OF FINDLAY, OHIO. 

Cou;::~m-rrs, Oaw, June 3, 1916. 

Industrial C??nmission of Ohio, Columbus, Ohio. 

GEJ'."'TLE::IIEN :-

"RE:-Bonds of the city of Findlay, in the amount of 82,100.00, msued 
in anticipation of the collection of special assessments to improve Glendale 
avenue from the west end of the present pavement to the west line of Wash
ington avenue, being one bond of three hundred dollars and nine bonds of 
two hundred dollars each." 

I have examined the transcript of proceedings of the council and other officers 
of the city of Findlay, Ohio, relative to the above bond issue; also the bond and coupon 
form attached, and I find the same regular and in conformity with the provisions 
of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form sub
mitted, and executed by the proper officers, will, upon delivery, constitute valid and 
binding obligations of said city. 

1658. 

Respectfully 
EDWARD C. TuRNER, 

Attorney -(]eneral. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
CITY OF FINDLAY, OHIO. 

CoLmmus, Omo, June 3, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE:-Bonds of the city of Findlay, in the sum of 82,085.00, in antici
pation of the collection of special assessments for the improvement of Green
lawn avenue from the east end of the present pavement to the west line of 
Washington avenue, being one bond of two hundred and eighty-five dollars 
and nine bonds of two hundred dollars each." 

I have examined the transcript of proceedings of the council and other officerS 
of the city of Findlay, Ohio, relative to the above bond issue, also the bond and coupon 
form attached, and I find the same regular and in conformity with the provisions of 
the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form sub
mitted, and executed by the proper officers, will, upon delivery, constitute valid and 
binding obligations of the city of Findlay. Respectfully, 

EDWARD C. TuRNER, 

Attorney-General. 
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1659. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
CITY OF FINDLAY, OHIO. 

CoLUMBcs, Onw, June 3, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE:-Bonds of the city of Findlay, Ohio, in the amount of S8,550.00, 
issued in anticipation of the collection of special assessments for the im
provement of Laquineo street from North Main street to the T. & 0. C. 
Ry. Co. tracks, being one bond of nine hundred dollars and nine bonds of 
eight hundred and fifty dollars each." 

I have examined the transcript of the proceedings of council and other officers 
of the city of Findlay, relative to the above bond issue, also the bond and coupon 
form attached, and I find the same regular and in conformity with the provisions 
of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted, and exc•cuted by the proper officers, will, upon delivery, constitute valid and 
binding obligations of the said city. Respectfully, 

1660. 

EDWARD C. TuRNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
POLAND TOWNSHIP RURAL SCHOOL DISTRICT, MAHO~I~G COUNTY, 
OHIO. 

CoLmmus, Omo, June 3, 1910. 

Industrial Commission of Ohio, Columbus, Ohio. 

GE~"TLE~IEN :-

"RE:-Bonds of Poland township rural school district, :;\lahoning county, 
Ohio, in the stun of 835,000.00, to erect and furnish two school buildings, 
beipg thirty-five bonds of 81,000.00." 

I have examined the transcript of the proceedings of the board of education and 
other officers of Poland township rural school district relative to the above bond issue, 
also the bond and coupon form attached, and I find the same regular and in conformity 
with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted, 
and executed by the proper officers, will, upon delivery, constitute vahd and binding 
obligations of the said rural school district. 

Respectfully, 
EDWARD c. TURNER, 

A tiOtney-General. 
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1661 

APPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOXD ISSUE OF 
YILL.\GE OF LOXDOX, :\IADISOX COCXTY, OHIO. 

CoLntm:~s, Oa10, June 5, 1!)16. 

Industrial Commission of Ohio, Columbus, Ohio. 

G E:\"TLEllEN :-

"RE:-Bonds of the village of London, :\Iadison county, Ohio, in the 
sum of 82)>00.00, in anticipation of the collcctton of special assessments 
for the improvement of East First street from :\lain street to Maple street, 
by laying cable anrl erecting and equipping standards for cluster lights, 
being five bonds of five hundred dollars." 

I have examined the transcript of the proceedings of the council and other officers 
of the village of London relative to the above bond issue, also the bond and coupon 
form attached, and I find the same regular and in conformity with the provisions of 
the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted, 
and executed by the proper officers, will, upon delivery, constitute valid and binding 
obligations of the village of London, Ohio. Respectfully, 

1662 . 

EDwAnD C. TuRNER, 

Attorney-Gen!!ral. 

• \PPROVAI., TRAXSCRIPT OF PROCEEDIXGS :FOR BOXD ISSUE OF 
VILLAGE OF LOXDOX, MADISON COUNTY, OHIO. 

CoLu~rm;s, Omo, June 5, 1916. 

Industrial Commission of Ohio, Columbu.s, Ohio. 

GENTLEMEN:-

"RE :-Bonds of London, :\Iadison county, Ohio, in the sum of 830,000.00, 
being ten bonds of 8500.00 each to pay the village's portion, and fifty bonds of 
$500.00 each to pay the property owner's portion of the cost and expense 
of improving 'Vest High street from Main street to the Big Four Railroad 
Company's right of way." 

I have examined the transcript of the proceedings of the council and other officers 
of the village of London relative to the above bond issue, also the bond and coupon 
form attached, and I find the same regular and in conformity with the provisions of 
the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted, 
and executed by the proper officers, will, upon delivery, constitute valid and binding 
obligations of the village of London, Ohio. Respectfully, 

EDWAIID C. TunNEH, 
.4/lorney-Gcneral. 
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1663. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE HY 
CITY OF WOOSTER, OHIO. 

CoLu~mus, OHio, June 6, 1916. 

lndw!lrial Commission of Ohio, Columbus, Ohio. 

GENTLEliEN :-

"RE:-Bonds of the city of ·wooster, in the amount of 811,738.00, issued 
in anticipation of the collection of special assessments for the improvement 
of south ·Bever street betwern the south line of East South street and the 
east line of Madison avenue, being one bond of 8238.00, and twenty three 
bonds of $500.00 each." 

I have examined the transcript of the proceedings of the council and other officers 
of the city of Wooster relative to the above bond issue, also the bond and coupon 
form attached, and I find the same regular and in conformity with the provisions of 
the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted, 
and executed by the proper omcers, will, upon delivery, constitute valid and bindinj( 
obligations of the city of "-'ooster. 

1664. 

Respectfully, 
EDWAHD C. TUHNEH, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
:VrADISO~ COUNTY, OHIO. 

CoLmmus, OHio, June 6, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEliEN:-

"'RE:-Bonds of Madison county, Ohio, in the sum of 815,680.00 in an
·ticipation of the collection of assessments for ditch construction as follows: 

"Foster ditch, 5 bonds of S SO each ___________________ g 400 
"Gordin ditch S bonds of 500 each__________________ 4,000 
"Vallery ditch, 6 bonds of 500 each__________________ 3,000 
"T. 'c. Gregg ditch, 3 bonds of 360 each __________________ 1,080 
"Grogan ditch, 3 bonds of 400 each __________________ 1,200 
"Chrisman ditch, 1 bond of 300_______________________ 300 
"Chrisman ditch, 9 bonds of 500 each __________________ 4,500 
"Harrod ditch, 3 bonds of 400 each__________________ 1,200." 

I have examined the several transcripts of the proceedings of the county com
missioners and other officers of :Vladison county relative to the above hond issue, also 



the bond and coupon form attached, and I find the same regular and in conformity 
with the provisions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form sub
mitted, and signed by the proper officers, will, upon delivery, eonstitute valid and 
binding obligations of :\Iadison county, Ohio. 

Respectfully, 
EDWARD C. TcRNER, 

A 1/omey-Genera/. 

1665. 

APPRO\' AL, THAN SCRIPT OF PHOCEEDINGS FOR BOND ISSUE BY 
:\lCSKINGU:\J COU:~TY, OHIO. 

CoLmmus, Omo, June 7, 1916. 

Industrial CommisS"imt of Ohio, Columb11s, Ohio. 

GENTLEMEN:-

"RE:-Bonds of Muskingum county, Ohio, issued to secure funds to 
improve certain inter-county highways within said county in the amount 
of $23,000.00, being forty-six bonds of five hundred dollars each." 

I have examined the transcript of the proceedings of the county commissioners 
and other officers of Muskingum county, relative to the above bond issue, also the 
bond and coupon form attached, and I find the same regular and in conformity with 
the provisions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form sub
mitted, and signed by the proper officers, will, upon delivery, constitute valid and 
binding obligations of Muskingum county. Respectfully, 

EnwAnn C. TuRNER, 

A 1/orney-Genera/. 

1666. 

APPROVAL, TRAXSCRIPT OF PROCEEDINGS FOR BOND Ii::lSUE BY JACK
SO~ TOWNSHIP RURAL SCHOOL DISTRICT, JACKSON COUNTY, 
omo. · 

Cor.u:~mus, Omo, June 7, 1916. 

IndW!Irial Commission of Ohio, Columbus, Ohio. 

GE!-1TLEMEN:-

"RE:-Bonds of Jackson township rural school district, Jackson county, 
Ohio, in the sum of 83,000.00, to purchase a site and erect two new school houses 
therein, being twelve bonds of $500.00 each." 

I have examined the transcript of the proceedings of the board of education and 
other officers of Jackson township rural school district, relative to the above bond 



990 OPINIONS 

issue, also the bond and coupon form attached, and I find the same regular and in 
conformity with the provisions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form sub
mitted, and executed by the proper officers, will upon delivery, constitute valid and 
binding obligations of said school district. Respectfully, 

lG67. 

EDWARD C. TuRNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, PAUL
DHW COUNTY, OHIO. 

CoLu:.mus, Omo, June 10, 1910. 

Industrial Commis~rion of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE:-Bonds of Paulding county, Ohio, in the amount of 819,500.00 
to pay the cost and expense of Lehman pike improvement bonds, being 19 
bonds of one thousand dollars each, and 1 bond of five hundred dollars." 

I have examined the transcript of the county commissioners and other officers 
of Paulding county, relative to the above bond issue, and I find the same regular and 
in conformity with the provisions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the provisions of 
the General Code and the resolutions of the county commissioners authorizing their 
issuance, and signed by the proper officers, will, upon delivery, constitiute valid and 
binding obligations of Paulding county. · 

As no bond and coupon form is attached to the transcript an opportunity should 
be given me to examine the bonds when presented to the treasurer of state for de
livery. Respectfully · 

EDWARD c. TURNER, 

Attorney-General. 

1G68. 

APPROVAL, TRANSCRIPT OF PROCEEDiNGS FOR BOND ISSUE, PAUL-
DING COUNTY, OHIO. . 

CoLu:.mus, Omo, June 10, 191G. 

Jndustrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE:-Bonds of Paulding county, Ohio, in the sum of $30,000.00 to pay 
the cost and expense of the Wabash-Canal pike improvement, being 30 bonds 
of one thousand dollars each." 

I have examined the transcript of the county commissioners and other officE-rs 
of Paulding county, relative to the above bond issue, and I find the same regular and 
in conformity with the provisiiK!S of the General Code. 
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I am of the opinion that said bonds, drawn in arcordanr<' with the provisions of 
the General Code and the resolutions of the county commi~sionPr~ authorizing their 
issuance, and signed by the proper officers, will, upon delivPry. constitute valid and 
binding obligations of Paulding county. 

As no bond and coupon form is attached to the transcript, an opportunity shouhl 
be givPn me to examine the bondR when they are presented to the treasurer of statr 
for delivery. Hespectfully, 

1669. 

EDWARD C. 'fL'RXER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOXD ISSUE, PAULD
IXG COUXTY, OHIO. 

CoLmmL"s, Omo .. Jun<' 10, 1916. 

Industrial Commission of Ohio, Colwnbu.~, Ohio. 

GENTLE:IIEN:-

"RE:-Bonds of Paulding county, Ohio, in the sum of 813,000.00, to 
pay the cost and expense of Yenser-Klein pike Improvement, being 13 bonds 
of one thousand dollars each." 

I have examined the transcript of the county commissioners of Paulding county, 
and other officers of said county, relative to the above bond issue, and I find the same 
regular and in conformity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the provisions of 
the General Code and the resolutions of the county commissioners authorizing their 

.issuance, and signed by the proper officers, will, upon delivery, constitute valid and 
binding obligations of Paulding county. 

As no bond and coupon form is attached to the transcript an opportunity should 
be given me to examine the bonds when presented to the treasurer of state for de-
livery. Respectfully, 

EDWARD C. TuRNER, 

Attorney-General. 
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1670. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, ZANE 
TOWNSHIP RURAL SCHOOL DISTRICT, LOGAX COUXTY, OHIO. 

CoLCl!Bus, OHio, June 10, 1916. 

lndu~trial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE:-Bonds of Zane township rural sehool district, Logan county, 
Ohio, in the sum of 86,000.00, for the purpose of finishing and furnishing 
Zane township rural school building, being 12 bonds of 8500.00 each." 

I have examined the transcript of proceedings of the board of education and 
other officers of Zane township rural school district, Logan county, Ohio, also the 
bond and coupon form attached, and I find the same regular and in conformity with 
the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted, 
and signed by the proper officers, will, upon delivery, consti.tute valid and binding 
obligations of the said school district. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1671. 

FOREIGN CORPORATIOX-\\!IEX SA::\IE Q"C"ALIFIES TO DO BlJSIXESS 
IN TillS STATE AXD STILL OWXS PROPERTY IX THIS STATE, 
BUT NO LOXGER IS "DOIXG BUSIXESS" IX STATE-H.EQ"LIRED 
TO PAY ::\IIXI::\l"L::\1 FEE OF TEX DOLLARS IX CO::\IPLIAXCE WITH 
SECTIOX 5503, G. C.-WHEX CORPOR.\TIOX :\lAY RETIRE FR0::\1 
THIS STATE AXD COXTIX{)E TO HOLD PROPERTY HERE. 

Where a foreign corporation, qualified to do business 'in this .~tate, an·l owning property 
herein, is no longer "doing business" in the state u·ithin the meaning of ~ection 3503, G. 
C., and is not, therefore, "us-ing" any of said property in the slate within the meaning of 
said section 5503, G. C., but has uot filed the certijicate referred to in section 5520, G. C., 
and provided for in section 11976, G. C., such corporation is only req1lired, each year, 
to pay the minimum fee of 810.00 in compliance with the provision of said section 5503, 
G.C. . 

Said corporation may retire from this slate by filing the aforesaid certificate, and 
continue to lwld its property here without violating any provision of the statutes. 

CoLUMBUs, OHio, June 12, 1916 . 

. The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-In your letter under date of :\lay lOth you reqaest my opinion as 
follows: 

"The Pittsburgh Block Coal Company, a foreign corporation qualified 
to transact business in Ohio, after which it purchased property, and for several 
years transacted business in this state. It then ceased to transact business 
in this state and leased its property to another company. The company 
now owns no property except that in Ohio, and does not transact business 
anywhere. The amount of its authorized capital stock is 850,000.00. 

"Is this company required to pay an annual franchise fee in order to 
maintain its charter rights in this state? If su, upon what amuunL 8huuld 
the fee be based? 

"Can the above company retire from this state and continue to hold 
its property here without violating the laws of Ohio?'' 

I have on file in this office the affidavit of John Kennedy Ewing, Jr., of Pittsburgh, 
Pa., who is the president and treasurer of the above mentioned company. From 
his sworn statement of facts it appears that The Pittsburgh Block Coal Company 
was organized under the laws of the state of Xew Jersey in December, 1902, and be
gan doing business in the state of Ohio in February, 1903, in Harrison County, where 
all of its capital is invested; that it continued to do business until the first of December, 
1907, at which time its mines were shut down, and no further business was transacted 
until October 1, 1909, when the property was leased to The Oliver Coal Company, 
a Pennsylvania corporation, which operated it until :\larch 1, 1914, at which time 
that company failed and gave up the lease, and that since then the property has not 
been operated owing to the long continued strike in the Eastern Ohio coal fields and 
the want of capital to operate after the strike. It further appears that the said John 
Kennedy Ewing, Jr., owns nearly all of the stock and other securities of The Pittsburgh 
Block Coal Company, and that Ius purpose in keeping the corporation qualified in the 
state of Ohio is that it will enable him to sell the property more readily, or the company 
in its entirety. 

Mr. Ewing's statement of fads is in keeping with that contained in your letter 
as above set forth. 
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It is contended by the representative of the aforesaid company that since said 
date of March 1, 1914, the aforesaid company has not been transacting business in 
Ohio, and that for the purpose of merely owning property in this s,tate said company 
is not required to qualify to transact business in this state under section 178, G. C., 
which provides that before a foreign corporation for profit "transacts business in this 
state" it shall procure fro.m the secretary of state the certificate of admission as therein 
prescribed, and under section 183, G. C., which provides that: 

"Before doing business in this state a foreign corporation organized for 
profit, and owning or using a part or all of its capital or plant in this state, 
shall make and file with the secretary of state in such form as he may pre
scribe, a statement under oath of its president, secretary, treasurer, super
intendent or managing agent in this state," 

containing the statement of facts required by said statute; that its compliance 
with said sections was erroneous and that such compliance relieves it of the liabilitv 
for any fees except the minimum fee of 810.00 required by provision of section 5503, 
G. C., attention being called to the opinion of my predecessor, Hon. U. G. Denman 
(Annual report of the attorney-general for the year 1909, page 84), in which it was· 
held that the foreign corporation, under consideration in said opinion, was indebted 
to the state for at least ten dollars per year from the time it filed its application for 
admission to do business in Ohio, but that it would not be liable for any more than 
that amount during any year in which it had no property or business in Ohio, and 
that it was not necessary that said company should both own property and do business 
in the state in order that it be required to pay this tax; that it was sufficient if it owned 
property located in the state o-r did business alone in the state. Reference to this 
opinion will hereafter be made. 

It is further contended by the representative of The Pittsburgh Block Coal Com
pany that a foreign corporation is not "doing business" in Ohio within the meaning 
of the statutes, unless it is engaged in the principal enterprise for which it was organ
ized, attention being called to an opinion of my predecessor, Ron. Timothy S . .Hogan 
(Annual report of the attorney-general for the year 1912, at page 526), in which it 
was held that under the above provision of section 183, G. C., the mere ownership of 
property and the mere use of the capital stock of a foreign corporation in this state 
othenvise than in the' "doing of business" does not impose any obligation upon such 
foreign corporation; numerous authorities being cited in support of the proposition 
that a company is not "doing business" within the meaning of statutes like section 
183, G. C., unless it is engaged in the principal enterpr1se for which it was organized. 

From the statement of facts as above set forth it appears that the principal enter
prise for which the above named company was organized 1s mining and selling coal. 
It further appears that for several years said company transacted such business in this 
state; that during the years from October 1, 1909, to March 1, 1914, the property of 
said company was leased to the Ohio Coal Company, a foreign corporation; that since 
said latter date no business has been transacted in Ohio or elsewhere by The Pitts
burgh Block Coal Company or its lessee, but said company continues to own the prop
erty hereinbefore referred to located in this state and has an authorized capital stock 
of 850,000.00. 

In determining the answer to your first question I call your attention to the fol
lowing provisions of the statutes to be considered in connection with the provisions 
of the statutes and the holdings of my predecessors hereinbefore set forth. 

Section.64!)9, G. C., provides: 

"Annually, during the month of July, each foreign corporation for 
profit, doing business- in this state, and owning or using a part or all of its 
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capital or plant in this state, and subject to compliance with all other provi
sions of law, and in addition to all other statements required by law, shall 
make a report in writing to the commission in such form as the commission 
may prescribe." 
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Section 5500, G. C., provicl<>s for the v<>rifieation of said r<>port and ~ef'tion 5301, 
G. C., prescribes what said report shall rontain. 

Section 5502, G. C., provide~: 

"Upon the filing of the rep.ort, proviucd for in the last three preceding 
sections, the commission, from the facts thus reported and any other facts 
coming to its knowledge bearing upon the question, shall, on the first ::\1onday 
in September, determine the proportion of the authorized capital stoek of the 
company represented by its property and business in this state. On the 
first ::\Ionday of October, the commiss\on shall certify the amount of the propor
tion of the authorized capital stock of each such company represented by 
its property and busine~~ in this state, ns dE'h'rminPd hy it, to the nuditor 
of state." 

And section 5503, G. C., pro\·ides: 

"On or before October fifteenth, the auditor of state shall charge for 
collection, as herein provided, annually, from sueh company, in addition 
to the initial fees otherwise provided for by law, for the prit•ileye of exercisiny 
its franchises in this slate, a fee of three-twentieths of one per cent. upon the 
proportion of the authorized capital stock of the corporation represented b!l 
the properly owned and used and business transacted in this state, which fee 
shall not be les8 than ten dollars in any case. Such fee shall b(' payable to the 
treasurer of state on or before the first dny of the following DccPmbPr.'' 

'C'nder provision of section 178, G. C., it will be observed that bPiore a corpora
tion for profit transacts businPss in this state it must secure the certificate of admission 
required by said section; thnt "before doing business in this state'' snch foreign cor
poration must file with the secretary of state the ~worn statPmt•nt of facts rPquired 
by section 183, G. C. 

l:nder provision of section 5499, G. C., it is only when a foreign corporation 1'doPs 
business" in the state and owns or uses a part or all of its eapital or plant in this state 
that such corporation is required to tile the report therein mentioned, upon the filing 
of which your commission is required to determine the proportion of the authorized 
capital stock of the company represented by its property and busine:<s in Ohio, and 
certify this valuation to the auditor of state as requirPd by the provisions of section 
5502, G. C., supra, and upon which valuation the auditor of state rhargPs for collec
tion the annual fee prescribed by section 5503, G. C., for the privilege of transacting 
business in this state, which fee shall in no case be less than ten dollars. 

In view of the foregoing provisions of the statutes it seems clear to my mind that 
said provisions only aP.ply to a foreign corporation which does businPss in this state 
and which owns or use•s a part or all of its capital or plant in the state and that said 
statutes impose no obligation on a foreign corporation which does not do business 
in the state and does not use a part or all of its rapital or pliJ,nt in the state in the trans
action of its business. 

I am unable, therefore, to agree with my predece~sor, ::\Ir. Denman, in holding 
that, generally speaking, a foreign corporation is subject to the provisions of section 
178, et seq., of the General Code, if it merely owns property in the state without doing 
business in the stat£'. 
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The courts have frequently had under consideration the question of what con
stitutes "doing business" within the meaning of the above or similar provisions of 
the statutes. 

In the case of Insurance Company v. Sawyer, et al., 44 Wis., 387, it was held that 
compliance with the statute of the state of Wisconsin is not necessary to enable a 
foreign insurance company to take securities in that state for debts due to it by resi
dents of said state. 

A foreiin corporation may institute and prosecute suits in the courts of Alabama 
without complying with the constitutional and statutory provisions of that state 
regulating its right to do business in said state. See Christian v. American Freehold 
Land Mortgage Co., 89 Ala., 198. 

To the same effect see: 

Cook v. Rome Brick Co., 98 Ala., 409; 
Railway Co. v. Fire Association, 55 Ark., 174; 
Powder R. C. Co. v. Commissioners Custer County, 90 Mont., 145. 

"The words 'doing business in this state' in the statute, limiting the 
powers of foreign corporations, refer to the business for which the foreign 
corporation is organized and not to its doings with its own members or its 
resort to the courts to enforce liabilities." 

Mandel v. Swan Land Co., 154 Ill., 177. 

"A foreign corporation is not doing business within the state, within 
laws 1892, page 1805, C. 687, section 15, requiring it in such instance to ob
tain a certificate from the secretary of state, by making a contract within 
the state, no sales being made or other business done there." 

Commercial Wood & Cement Co. v. Xorthern Portland Cement Co., 
8-1 N. Y. 'Supp., 38. 

"Whether a foreign corporation is carrying on business in the state must 
be determined by what it has done, or is doing, rather than by what it may 
hereafter do under powers reserved to it in existing contracts, but not yet 
exercised. For one person to supply the means to another to do business with 
cr on is not the doing of that business by the former." 

U. S. v. Bell Telephone Co., et a!., 29 Fed. 17. 

This latter case arose under the Ohio statutes. 
In the case of The Toledo Commercial Company v. The Glen t.Ianufacturing 

Company, 55 0. S., 217, the syllabus provides: 

"The act of l\Iay 19, 1894 (91 Ohio Laws, 355-6), which provides 'that 
no foreign stock corporation, other than a banking and insurance corpora
tion, shall do business in this state without first having procured from the 
secretary of state a certificate that it has complied with all the requirements 
of law to authorize it to do business in this state,' etc., and that no such 'cor
poration doing business in this state without such certificate, shall maintain 
any action on this state upon any contract made by it in this state until it 
shall have procured such certificate,' etc., does not apply to a foreign corpo
ration whose business within the state consists merely of selling through 
traveling agents, and delivering goods manufactured outside of the state." 
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In view of the foregoing provisions of the statutes and authorities cited, I concur 
with my predecessor, :\Ir. Hogan, in his conclusion that the mere ownership of prop
erty and the mere use of the capital stock of a foreign corporation in this state other
wise than in the "doing of business" does not impose any obligations upon such foreign 
corporation under the provisions of sections 178 and 183, G. C., supra. 

It appears, however, that The Pittsburg Block Coal Company qualified under 
the provisions of section 178, et seq., of the General Code, and for several years trans
acted, in this state, the business for which ~aid corporation was organized. In this 
connection I call your attention to section 5520, G. C., which provides: 

"The mere retirement from business or Yoluntary dissolution of a do
mestic or foreign corporation, without filing the certificate, provided for in 
sections eleven thousand nine hundred and seventy-four, eleven thousand 
nine hundred and seventy-five and eleven thousand nine hundred and sev
enty-six of the General Code, shall not exempt It from the requirements to 
make reports and pay fees or taxes in accordance with the provisions of this 
act." 

Inasmuch as The Pittsburg Block Coal Company is qualified to do business in 
this state and still owns property in this state, but is no longer "doing business" in 
this state within the meaning of the above provisions of the statutes, and is of course 
not "using" any of the aforesaid property, it is evident that under the holding of the 
court in the case of State v. Coal Company, 17 0. X. P. (n. s.) 60, the basis for the 
calculation of the percentage under the above provision of section 5503, G. C., re
duces to zero, but inasmuch as said company has not filed the certificate referred to 
in section 5520, G. C., it is still liable for the minimum fee of ten dollars provided for 
in said section 5503, G. C. 

I am of the opinion, therefore, in answer to your first question, that said com
pany is only required, each year, to pay the minimum fcc of ten dollars in compli
ance with the provision of said section 5503, G. C. 

In view of what has already been said in answer to your first question, I am of 
the opinion that said company may retire from this state by filing with the secretary 
of state the certificate required by section 11976, G. C., and continue to hold its prop
erty here without violating any provision of the statutes. Your second inquiry is 
therefore answered in the affirmative. 

The foregoing answers your separate inquiry under date of :\lay lOth in rc The 
American Plaster Company, a foreign corporation, qualified to transact business in 
Ohio, which company owns property in this state, does not own any other property 
and has not transacted business anywhere. Respectfully, 

1672. 

EDWARD C. TunNEH, 
Allortwy-General. 

DISAPPROVAL, HEfo;OLUTIOXS FOR I~IPROVE~lEXT OF SIX ROADS 
IX HAXCOCK COUXTY. 

CoLUMDus, OHio, June 12, 1916. 

HoN. CLINTON CowEN, State Hiahzt'ay Commislfioner, Columbus, Ohio. 

DEAR Sm:-1 have your communication of June 7, 1916, transmitting to me 
for examination final re~olutions relating to the following roads: 

"Hancock county-Sec. 'F,' Lima-Sandusky road, Pet. Xo. 2426, 
"HanroPk l'nnnb:-RPc. 'F,' Lima-Sandusky road, Pet. No. 2426. 
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"Hancock county-8ec. 'G,' Lima-Sandusky road, Pet. No. 2426. 
"Hancock county-8ec. 'G,' Lima-Sandusky road, Pet. No. 2426. 
"Hancock county-8ec. 'H,' Lima-Sandusky road, Pet. No. 2426. 
"Hancock county-8ec. 'H,' Lima-Sandusky road, Pet. No. 2426." 

I note that main market road funds are to be used in the construction of the im
provements referred to in all of the above resolutions, but it does not appear on the 
face of the resolutions or by attached certificate that the roads to be improved have 
been designated as main market roads. I am, therefore, returning the final resolu
tions in question without my approval. 

If, as a matter of fact, the roads referred to in these resolutions have been desig
nated as main market roads and a certificate reciting that fact and signed by you is 
attached to or endorsed on each of the resolutions, the same will be in such form as 
to be entitled to approval. 

1673. 

Respectfully, 
EDWARD C. TuRNER, 

Attcrrney-General. 

APPROVAL, RESOLUTION FOR EVIPROVEl\'lENT OF CERTAIN ROADS 
IN CHAMPAIGN, MONTGOMERY, PERRY, PREBLE, ROSS AND 
SHELBY COUNTIES. 

CoLUMBus, Omo, June 12, 1916. 

RoN. CLINTON CowEN, Stale Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have. your communication of June 7, 1916, transmitting to me 

for examination final resolutions relating to the following roads: 

"Champaign county-8ec. 'K,' Troy-Urbana southern road, Pet. No. 2154. 
"Montg6mery county-8ec. 'H,' Dayton-Greenvi~lr road, Pet. No. 2727. 
"Montgomery county-8ec. 'I,' Dayton-Covington road, Pet. No. 2725. 
"Montgomery county-8ec. 'L,' Dayton-Indianapolis roa:d, Pet. No. 

2721. 
"Perry county-8ec. 'Q,' New Lexington-Athens road, Pet. No. 2799. 
"Perry County-8ec. 'Q,' New Lexington-Athens road, Pet. No. 2799. 
"Preble county-8ec. 'F,' Dayton-Indianapolis road, Pet. No. 2835. 
"Preble county-8ec. 'F-2,' Eaton-Richmond road, Pet. No. 2836. 
"Ross cou'nty-8ec. '0,' Portsmouth-Columbus road, Pet. No. 2874. 
"Shelby county-8ec. 'D,' Sidney-Wapakoneta roa,d, Pet. No. 2928." 

·I find these resolutions to be in regular form, and am, therefore, returning the same 
with my approval endorsed thereon. 

Respectfully, 
EDWARD c. TUR]',""ER, 

Attorney-General. 
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1674. 

DEPUTY STATE Sl:PERYISORS AND INSPECTOR~ OF ELECTIONS
EXPE~SE FOR OFFICES IX REGISTRATIOX CITIES IS REQUIRED 
TO BE PAID BY SL"CH CITY FR0:\1 ITS GENERAL FUND-LORAIN 
-ELYRIA. 

7'he cost of the rent, furnishing and supplies for rooms hired by deputy state super
visors and inspectors of elections for offices in registration cities is required to be paid by 
such city from its general fund. 

CoLUMlH'S, OHio, June 12, 1916. 

HoN. C. F. ADA:IIS, Prose(U'ing Attorney, Lorain, Ohio. 

DEAR Sm:-Yours under date of ~Iuy 25, 1916, is as follows: 

"The board of elections of .Lorain county have requested of this office 
an opinion on the following facts: 

"In Lorain county are two registration cities, to wit: City of Lorain with 
eighteen precincts, and the city of Elyria with eleven precincts; outside of 
these cities are thirty-five precincts. 

"The clerk of the board has charge of the Lorain office, which is used 
only for such business as pertains to the city of Lorain as a registration city. 

"The Elyria office is the regular office of the county board, all meet
ings being held there, and it being the distributing point for all supplies. 

"For several years past the d-istribution of expense, other than salaries, 
has been as follows: 

"Lorain city pays all expense for fixtures, furniture, rent and mainte
nance of the Lorain office. Similar expenses of the Elyria office have been 
divided between Lorain and Elyria in proportion to the number of precincts 
in each city, or as eleven is to eighteen. 

"The board wish to know if any expenditure for furniture, fixtures, 
rent or maintenance of the Elyria office would be a proper cliarge against 
the county, and if not, would this expense be a proper charge against both 
Lorain and Elyria cities?" 

Section 4942, G. C., provides for the payment of additional compensation to 
deputy state supervisors of elections in counties containing cities in which registration 
is required, and that the same shall be paid monthly from the city treasury. Section 
4944, G. C., prescribes the compensation of registrars of electors. Section 4946, G. 
C., 103 0. L., 545, provides as follows: 

"The additional compensation of members of the board of deputy state 
supervisors and of its clerk in such city hereinbefore specified, the lawful 
compensation of all registrars of electors in such city, the necessary cost of 
the registers, books, blanks, forms, stationery and supplies provided by the 
board for the purposes herein authorized, including poll books for special 
elections, and the cost of the rent, furnishing and supplies for rooms hired 
by the board for its officers and as places for registration of electors, and the 
holding of elections in such city, shall be paid by such city from its general 
fund. Such expense shall be paid by the treasurer of such city upon vouchers 
of the board, certified by its chief deputy and clerk and the warrant of the 
city auditor. Each such voucher shall specify the actual services rendered, 
the items of supplies furnished and the price or rates charged in detail." 
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By the terms of this section it is specifically provided tha't "the necessary cost 
of the registers, books, blanks, forms, stationery and supplies provided "by the board 
for the purposes of registration, and the cost of the rent, furnishing and supplies for 
rooms hired by :tli~ board for its offices and as places for registration of electors, and 
the holding of electi.Q.ns in such city, &l¥!ll be paid by such city from its general fund. 
It will be observed that it is only the cost of rent, furnishing and supplies for rooms 
hired by the board for its offices in such city which shall.be paid by such city. It is 
equally clear that the cost of rent, furnishing and supplies of the Elyria office should 
be paid from the g~eral fund of that city. From the provisions of this sectio.n it 
clearly follows that th·e eli.1Jense aind cost of rent, furnishing and supplies of the office 
in Lorain are properly chargeable to the city of Lorain as stated in your inquiry. I 
find, however, no authority for charging any part of the rent or maintenance expense 
of the Elyria office against the city of Lorain as such. 

It was held in an opinion of my predecessor, Hon. Timothy S. Hogan, found at 
page 200, 212, of the report of the attorney-general for the year 1912, that under the 
provisions of section 4696, G. C., supra, the general office eli.1Jense of the board of deputy 
state supervisors of elections in registration cities must be borne by the city. That is 
to say, the general e;xpense of rent, furnishing and supplies of the office rooms of the 
board of deputy state supervisors of elections, when located within a registration 
city, shall be paid by the city from its general fund. In this opinion I fully concur. 
If the general office of the board were located elsewhere in the county than in a registra
tion city, then the rent, furnishing and maintenance of such office would be chargeable 
to neither nor to both of said cities as such. The expense of the rent, furnishing and 
maintenap.ce of such general office, if necessary, would then be payable under the 
provisions of section 4821, G. C., which are as follows: 

"All proper and necessary expenses of the board of deputy state super
visors shall be paid from the county treasury as other county expenses, and 
the county commissioners shall make the necessary levy to provide therefor. 
In counties containing annual general registration cities such expenses shall 
include expenses duly authorized and incurred in the investigation and prose
cution of offenses against laws relating to the registration of electors, the 
right of suffrage, and the conduct of elections.'' 

The general provisions of this section must, however, give way to the special 
provisions of section 4696, G. C., supra, particularly applicable to the class of expenses 
under consideration, vi": expenses of offices in the particular class of cities therein 
referred to. 

I am therefore of opinion, in answer to your inquiry, that no part of the cost of 
the rent, furnishing or supplies of the Elyria office is a proper charge against the county, 
nor would any part of the same be a proper charge against the city of Lorain. 

Respectfully, 
EDWARD C. TunN.En, 

· Attwney-General. 
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1675. 

DITCHES-AUTHORITY OF DITCH SUPERVISOR TO SELL THE WORK 
OF CLEANING OR REPAIRING SECTIO~ OF DITCH WHERE NOTICE, 
AS REQUIRED BY SECTION 6694, G. C., HAS BEEN GIVEN, AND TE:\1-
PORARY RESTRAINING ORDER GRA~nED B"CT LATER DISSOLVED
FURTHER NOTICE NOT REQUIRED. 

After the notice required by section 6694, G. C., has been giren to lot and land owners, 
corporate roads, railroads, townships and counties therein referred to, further notice is 
not thereby required, by reason of a temporary restraining order granted by a court pending 
litigation in which it is ·sought to enjoin the sale of the work of cleaning a township ditch 
by the ditch supervisal when f>UCh injunction is refus~d, and tempora1y tesltaining otd,,· 
dissolt·ed upon final termination of such action. 

CoLUMBus, Omo, June 12, 1916. 

RoN. GEOR(JE W. PoRTER, Prosecuting Attorney, Greenville, Ohio. 

DEAR SIR:-Yours under date of June 3, 1916, is as follows: 

"In 1914 the ditch supervisor of this township served notice on the 
property owners along a ditch for a cleanout; that afterwards t;he apportion
ments were adjusted by the township trustees and the ditch supervisor ordered 
to sell the ditch after the thirty days notice required; that before the ditch 
supervisor could sell the same he was enjoined from proceeding any further 
with the improvement. This suit was decided in favor of the ditch super
visor this year; the time elapsing between the commencement of the proceedings 
to improve and up to the present time being about two years. All of this 
time this inJunction has been in force. 

"Thirty days after the court of appeals rendered its decision, the ditch 
supervisor proceeded to sell said improvement; the question now arises as 
to whether or not this ditch supervisor had a right to sell said ditch improve
ment without addition~! notices to the property owners to clean out the 
ditch, and, could he proceed to sell said improvement without further notice 
to parties assessed." 

By sections 6691, 6692 and 6693, G. C., provision is made for the apportionment 
of township ditches to the land owners, corporate roads, railroads, township and county, 
according to the benefits received, for the purpoile of cleaning or keeping the same in 
repair. 

Section 6694, G. C., provides as follows: 

"When the apportionment of a ditch provided for in the next three 
preceding sections is completed, the ditch supervisor, within ten days thereafter, 
shall notify in writing each of the lot and land owners, corporate roads, rail
roads, township and county assessed thereon of the portion assigned to them, 
and of the date of the completion thereof." 

Section 6695, G. C., provides in part as follows: 

"Each lot and land owner, corporate road, railroad, township and cou'nty, 
so notified, shall clean the portion o:r section of the ditch or watercourse as 
fixed by such apportionment, or if changed by the township trustees as fixed 
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by them, to its full depth and capacity as originally constructed, and when 
necessllry reclean such portion without further notice. * * *" 

By section 6705, G. C., it is provided that if the parties to whom the sections of 
such ditch are assessed neglect or refuse to clean or keep them in repair, the ditch 
supervisor may sell the work and certify the cost to the county auditor who is required 
to place the same upon the tax duplicate and the same becomes a lien upon the land 
and is collected as other ta~es This section must, however, be read in connection 
with the succeeding section, which provides as follows: 

"Sec. 6706. If a land owner, corporate road, railroad, township or 
county, notified to clean the ditch or water course under the provisions of this 
chapter, neglects or refuses to comply therewith within thirty days, the ditch 
supervisor, after giving ten dnys' notice by posting notices in three conspic
uous places in said township, shall sell the work bf cleaning said section or 
sections to the lowest responsible bidder, take a bond as provided in the next 
preceding section, and certify the cost thereof to the county auditor, as pro
vided therein. The ditch supervisor shall certify the amount due the con
tractors, for the work done to the township trustees, who shall order it paid 
out of the township fund." 

I gather from your inquiry that at least some of the land owners against whom 
some of the apportioned sections of the township ditch had been assessed, had neg
lected or refused to clean or repair the same within the prescribed thirty days and 
that by reason thereof the ditch supervisor sought to sell the work of ·cleaning or re
pairing such sections pursuant to order of the township trustees and at this point in 
.the proceedings an action was brought against the ditch supervisor and a tempo
rary restraining order procured, preventing such sale, pending the litigation in which 
it was sought to permanently enjoin the proposed sale by the ditch supervisor. 

The notice required by section 6694, G. C., supra, and the lapse of the thirty-day 
period thereafter, prescribed in section 6706, G. C., supra, are essential to the authority 
of the ditch supervisor to sell the work of cleaning or repairing the se:ction's of such 
ditch in question. Mter the expiration of the thirty-day period the right of the land 
owners to perform the work of cleaning or repairing the sections of such ditch assessed 
aga.inst them, to the exclusion of the sale of such work by the ditch supervisors, ceased. 
At this point the proceedings by the ditch supervisor were &-ilspended by reason of 
the order of the court in the pending litigation. Since the court must have found 
the proceedings regular and legal up to and including the service of the notice re
quired by section 6694, and that the thirty-day period thereafter had elapsed, every 
right of the land ow'ner to notice must have been fUlly protected and there is now neither 
requirement nor occasion for the further service of the notice prescribed therein. 

The only notice now required to be given by the ditch supervisors is the ten days' 
notice of the sale of the work required by section 6706, G. C., supra. 

Respe~tflllly, 

EDWARD C. TURNER, 

Atfmney-Gen6Tal. 
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1676. 

COUNTY BOARD OF ED"C"CATIOX-THAX::lFER OF TEIUUTORY-BOARD 
MAY TRAXSFER TO AX EXK\IPTED YILLAGE SCHOOL DISTRICT 
-SEE SECTIOX 4696, G. C., 106 0. L., 396-TRAXSFER PURSUA ... 'l"T TO 
SECTION 4692, G. C., 106 0. L., 396-DT;TY OF BOARD TO WHICH TER
RITORY IS TRAXSFERRED TO LEVY TAXES TO PAY IXDEBTED
XESS SO APPORTIOXED TO IT. 

Territory may not be transfared by the county boa!'d of education to a village school 
district other than an exempted village school district, ]JUrsuant to the prmisions of sec
tum 4696, G. C., 106 0. L., 39G. 

Where territory is transferred by the county board of education, pursuant to section 
4692, G. C., 106 0. L., 306, the ten days' notice therein required i.~ jwisdictional and 
the same must therefore be giren as required. 

Where transfer of territory is made by the county board of education, pursuant to 
section 4692, G. C., supra, and the indebtedness of the territory is ditidcd by the board 
as therein authori>ed, it then becomes the duty of the board of education of the district to 
which such ten-itory is transfured to lery ta:res to pay the ·indebtedness so apportioned 
to it. 

CoLL'~mc;;, Omo, June 12, 1916. 

HuN. ELI II. SPEIDEL, Prosecuting Attorney, Batwria, Ohio. 

DEAR Sm:-Yours under date of :\iuy 20, 1916, is as follows: 

"1 have been requested by the county board of education and the county 
superintendent of schools, to ask for your opinion as to the right or duty of 
the county board of education to transfer territory from one school district 
to another, in the followi_ng instances and under the following circumstances: 

"GoshPn township, in this county, forms one ru~al district. Prior to 
the enactment of the present school code, all of the subdistricts in that town
ship, with the exception of three, were abandoned and the pupils hauled to 
a central school at Goshen, in said township. Beginning with the school 
year 1916, or about September 1, 1916, the three remaining subdistricts were 
abandoned and since that time all of the. pupils of school age in said township 
have been transported from their homes to said central school at Goshen, 
in said township. I might add that while the district was never centralized 
in the sense that it was authorized by a vote of the people, it was made under 
an arrangement with the township board and the various subdistricts. A 
petition has been filed by a Mr. Cox and two other residents of Goshen town
ship, who live about six miles from Goshen, to transfer their three farms from 
the Goshen township rural district to the Lot·eland village district, their farms, 
together with a portion of the Baltimore & Ohio Railroad right of way, which 
is included in this petition, being nearer to Loveland, where the Loveland 
village school is located, than. to Goshen. 

"In the first place, is it mandatory on the part of the county board of edu
cation, under the provisions of section 4696, to transfer this territory from 
the Goshen rural district to the Loveland village district? Secondly, if it 
is not mandatory on the part of the county board of education to transfer 
;;uch territory, have they the power and authority so to do, and if they have, 
is the notice provided for in section 4692, a condition precedent which must 
be first complied with before it can be so transferred'~ 
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"We also desire your opinion on the following statement of facts: 
"The Branch Hill special school district and the Paxton special school 

district, both of which are located in ::\Iiami township, this county, and in 
which, within the last three years a bond issue was carried by a vote of the 
people and a new school house with proper equipment constructed therein, 
are located adjacent to the Loveland village school district, which is located 
partly in Clermont, Hamilton and Warren counties. A petition has been 
filed by more than 75 per cent. of the electors in a certain territory, which 
is a part in each instance of the Branch Hill district and the Paxton district, 
asking the county board of education to transfer such territory from the 
respective districts in which it is now located, to the Loveland village district. 
In fact it is reported to the county board of education, and the petition shows, 
that all of the electors in each of the respective territories to be transferred 
have signed the petitions asking therefor. 

"Under these circumstances, is it compulsory on the part of the board 
of education to transfer this territory, and if it is not, have they the power 
so to do? And if they have, is the notice required by section 4692, a condi
tion precedent, which must be complied with, before the transfer is made? 

"If it is compulsory on the part of the county board of education to 
transfer the territory from these two respective districts to the Loveland 
district, or if they may so transfer such territory, what provision should be 
made relative to the assessment for taxes· of the territory so transferred, 
which territory is now irrevocably pledged for the payment of the school 
houw bonds and interest, as the same respectively fall due? 

"An opinion at your earliest convenience, on these questions, will be 
very much appreciated, as the condition with reference t:> this territory is 
at present in a very unsettled state and all persons interested are very anxious 
to have the matter determined by your department." 

Section 4696, G. C., 106 0. L., 396, mentioned in your inquiry provides as follows: -

"Section 4696. A county board of education may transfer a part or all 
of a school district of the county school district to an adjoining exempted 
village school district or city school district, or to another county school dis
trict, provided at least fifty per centum of the electors of the territory to be 
transferred petition for such transfer. Provided, however, that if at least 
seventy-five per cent. of the electors of the territory petition for such trans
fer, the county board of education shall make such transfer. No such trans
fer shall be in effect until the county board of education and the board of 
education to which the territory is to be transferred each pass resolutions by 
a majority vote of the full membership of each board and until an equitable 
division of the funds or indebtedness be decided upon by the boards of educa
tion acting in the transfer; also a map shall be filed with the auditor or 
auditors of the county or counties affected by such transfer." 

Your first inquiry as to whether the provisions of section 4696, G. C., are man
datory is answered in opinion No. 903, addressed to Ron. Milton Haines, prosecuting 
attorney, Marysville, Ohio, uiider date of October 8, 1915, which may be found at 
page 1937 of the opinions of the attorney-general for 1915, in which it is held that: 

"The provision of section 4696, G. C., as amended in 106 0. L., 397, 
that 'if at least seventy-five per cent. of the electors of the territory petition 
for such transfer, the county board of education shall make such transfer' 
is directory." 
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It follows without argument that if this provision is directory only the further 
provision for transfer upon a petition of a less number of electors would not be manda
tory. Although it is not mandatory upon the county board of education to make a 
transfer upon petition under section 4696, G. C., there is by its provisions power con
ferred upon the county board of education to make the transfer of territory therein 
referred to upon compliance with its provisions as to the filing of petition, subject, 
however, to the further provision that the boards of education pass resolutions by 
a majority vote of the full membership of e.1eh; that an equitable division of the funds 
and indebtedness be decided upon and a map filed with the auditor or auditors of the 
counties affected by the transfer. 

There is no provision for notice in section 4696, G. C., nor does the reason for 
notice in proceedings under 4692, G. C., 106 0. L., 396, exist in case of transfers made 
under 4696, G. C. 

Thcmanifest purpose of the notice required by section 4692, G. C., is to give 
opportunity for protest against the transfer proposed by a majority of the electors 
of the territory transferred provided for therein. No such protest is authorized under 
section 4696, nor would the same be possible. No purpose would therefore be served 
by giving the notice required by section 4692, G. C., and I am of opinion that no notice 
of the transfer of territory pursuant to the provisions of section 4696, G. C is required 
to. be given. 

It will be observed, however, that transfers may be made pursuant to section 
4696, G. C., supra, only to an adjoining exempted village school district, a city school 
district or to another county school district. I find upon investigation that the Love
land village school district is not an exempted village district within the meaning of 
section 4696, G. C., supra, and therefore falls in neither of the classes of school dis
tricts to which that section may be applied. In other words a transfer of territory 
to Loveland village school district may not be effected under the provisions of section 
4696, G. C. 

The authority of the county board of education to transfer the territory in ques
tion is then limited to that conferred by section 4692, G. C., 106 0. L., 396, referred 
to hy you, which provides as follows: 

"Section 4692. The county board of education may transfer a part or all 
of a school district of the county school district to an adjoining district or dis
tricts of the county school district. Such transfer shall not take effect until a 
map is filed with the auditor of the county in which the transferred territory 
is situated, showing the boundaries of the territory transferred, and a notice of 
such proposed transfer has been posted in three conspicuous places in the 
district or districts proposed to be transferred, or printed in a paper of general 
eirculation in said county, for ten days; nor shall such transfer take effect if a 
majority of the qualified electors residing in the territory to be transferred, 
shall, within thirty days after the filing of such map, file with the county 
board of education a written remonstrance against such proposed transfer. 
If an entire district be transferred the board of education of such district 
is thereby abolished or if a member of the board of education lives in a part of 
a school distr,ict transferred the member becomes a nonresident of the school 
district from which he was transferred and ceases to be a member of such 
board of education. The legal title of the property of the board of education 
shall become vested in the board of education of the school district to which 
such territory is transferred. The county board of education is authorized 
to make an equitable division of the school funds of the transferred terri
tory either in the treasury or in the course of collection. And also an equi
table division of the indebtedness of the transferred territory." 



1008 OPINIONS 

It will be first observed that the power to transfer here conferred is limited to 
territory within the county school district. It is learned upon investigation that 
the Loveland village school district is a part of the Clermont county school district. 
The county board of education of Clermont county may then transfer territory of 
such county district to the Loveland village district pursuant to said section 4692, 
G. C., supra. It will be noted, however, that in proceedings under section 4692, G. 
C., no petition of electors is required or authorized. Such petition would therefore 
neither serve to make compulsory nor to give jurisdiction to the county board to transfer 
any territory therein referred to. Such petition could serve no other purpose than to 
bring to the attention of the county board the desirability of such transfer on the 
part of the petitioners. 

If it is sought to make transfer of the territory mentioned in the petitions re
ferred to within the Clermont county school district to the JJoveland village school 
district by the Clermont county board of education, since the same may be done only' 
pursuant to the provisions of section 4692, G. C., supra, it follows that all the pro
visions of said section must be complied with, and that therefore the notice therein 
required must be given. It is unnecessary to say that the provision of the first sen
tence of said section 4692, G. C., is enabling only, and not mandatory. 

When transfer of territory is made under said section 4692, G. C., 

"The county board of education is authorized to make an equitable 
division of the school funds of the transferred territory either in the treasury 
or in course of collection. And also an equitable division of the indebtedness 
of the transferred territory." 

When the funds and indebtedness of the districts affected by the transfer are so 
divided by the county board of ed,u cation, the indebtedness apportioned to the several 
districts becomes the obligation thereof, and it becomes the duty of the board of educa
tion of such district to levy taxes for the payment of the same. 

1677. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, CITY 
OF FREMONT, OHIO. 

CoLUMBus, OH'ro, June 12, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE:-Bonds of the city of Fremont, Ohio, in the sum of $10,300.00, 
for the improvement of Franklin avenue from the south line of Lucky street 
to the south line of North street, being 20 bonds of 8515.00 each." 

I have examined the transcript of the proceedings of council and other officers 
of the city of Fremont relative to the above bond issue, also the bond and coupon 
form attached, and I find the same regular and in conformity with the provisions of 
the General Code. 

I am of the opinion that said bonds drawn in acoordltnce with the form submitted, 
and signed by the proper officers, will, upon delivery, -constitute valid and binding 
obligations of the city of Fremont, Ohio. Respectfully, 

EDWARD C. TURNER, 

Attorney-General. 
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1678-

APPROVAL, TRAXSCR!PT OF PROCEEDIXGS FOR BOXD ISSUE BY 
CITY OF FRE:\IOXT, OHIO. 

CoLnrm:;s, Omo, June 12, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GE.:O.."'TLEMEX:-

"RE:-Bonds of the city of Fremont, Ohio, in the sum of 832,900-00, 
for the improvement of East State street, being 20 bonds of 81,645.00 each." 

I have examined the transcript of the proceedings of the city council and other 
officers of the city of Fremont relative to the above bond issue, all3o the bond and 
coupon form1 and I find the same regular an'd in conformity with the provisions of the 
General Code. 

lam of the opinion that said bonds drawn in accordance with the form submitted, 
and signed by the proper officers, will, upon delivery, constitute valid and binding 
obligations of the city of Fremont. Respectfully, 

1679. 

EDWARD C. TGRXER, 
Attorney-General. 

CORPORATION-SECRETARY OF STATE ADVISED TO ACCEPT COPY 
OF CERTIFICATE OF SUBSCRIPTION OF THE DEERFIELD OIL 
AND GAS COMPANY, MILLERSBURG, OHIO. 

Secretary of state advised to accept and record sworn copy of the certificate of sub
scription of the Deerfield Oil & Gas Company in order to complete the record in the office 
of the secretary of state relative to said corporation. 

CoLmrnus, Omo, June 12, 1916. 

HoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio-

DEAR Sm:-I have your letter of June 7, 1916, in which you request my opinion 
as follows: 

"We are enclosihg certificate of reduction of capital stock of "The Deer
field Oil & Gas Company," together with certificate of subscription of the 
same company, checks to the amount of l.\7.00, and a ten-cent internal revenue 
stamp, and would like your opinion on the question as to whether or not the 
said certificate of subscription is in conformity with section 8633 of the General 
Code, and should the same be filed and recorded by this department." 

The certificate of subscription referred to in your letter, which The Deerfield 
Oil and Gas Company seeks to file, is as follows: 

"THE DEERFIELD OIL AND GAS COMPANY CERTIFICATE 
OF SUBSCRIPTION. 

"MILLERSBURG, Ohio, April 6, 1909. 

"To the Secretary of State, Columbus, Ohio. 
"We, the undersigned incorporators of The Deerfield Oil and Gas Com

pany, do hereby certify, that on the 6th day of April, 1909, all the incorpo-
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rators of said company did order, in writing, that books be opened for sub
scription to the capital stock of said company, at Millersburg, Ohio, on the 
sixth day of April, 1909, at 1 o'clock, p. m., and at the same time did waive, 
in writing, the notice by publication of the time and place of such opening 
of books of subscription, required by law; and further, said hooks having been 
opened at the time and place ordered, that ten percent. of said capital stock 
of said company has been subscribed. 

''(Signed): __ - _ - _ -- - _- ------ --- -- - -- --

"STATE OF OHIO, HOL::\IES COUNTY, ss: 

"Carl Schuler, being first duly sworn according to law, deposes and says 
that he is the secretary of The Deerfield Oil and Gas Company, and that the 
foregoing is a true copy of the certificate of subscription of said company, as 
the same appears upon its record of the proceedings of the incorporators, 
page 6. 

"(Signed) Carl Schuler. 
"Sworn to and subscribed in my presence, this 27th day of .i\Iay, 191G. 

"!Signed\ H. E. Howenstine, 
"Notary Public." 

From the correspondence attached to your letter it appears that The Deerfield 
Oil and Gas Company is now and has been since April 6, 1909, exercising its corpo
rate franchise. The records in your office fail to show, however, that the incorpo
rators filed a certificate in compliance with section 8633 of the General CJde, which 
is as follows: 

"When ten per cent. of the capital stock is subscribed, the subscribers 
to the articles of incorporation, or a majority of them, at once shall so certify 
in writing to the secretary of state." 

Such a certificate was apparently prepared and executed by the incorporators, 
because the certificate which The Deerfield Oil and Gas Company now seeks to file, 
signed by its secretary under oath, recites that it is a true and correct copy taken 
from the record of the proceedings of the incorporators. For some unknown reason 
this certificate does not appear upon the records of your office, and the company now 
seeks to supply the omission in the record. 

As a corporation organized under the laws of Ohio does not in reality become a 
corporation and is not authorized to act as such until the certificate required by sec
tion 8633 is filed in your office, it is important that this record should be made. As the 
purpose in filing this certificate is to establish a public record of the facts recited there
in, and as a sworn copy of this certificate is perhaps as good evidence as can at this 
time be had, I am of the opinion that it should be accepted and recorded by you. 

I return herewith the enclosures referred to in your letter, also the correspon-
dence which you have since handed to me. Respectfully, 

1680. 

EDWARD C. TURNER, 
Attorney-General. 

OFFICES IXCOMPATIBLE-JUSTICE OF PEACE-COUNTY CORONER. 

Cor.u111nus, Omo, June 12, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GE.l'ITLEMEN:-I am in recipt of a letter from W. T. Warner, a. justice of the peace 
at Manchester, Ohio, requesting my opinion as to whether one person may at the 



.\TTORXEY -GEXER.U •. 1011 

same time hold the office of justice of the peace and the office of county coroner. I 
deem this question of sufficient general interest to address my opinion on the same 
to your bureau. 

I find no provision of the constitution or st~tutes expressly prohibiting a person 
from holding both of said offices at the same time. It remains to be determined, 
therefore, whether said offices, because of the duties incident to their exercise, are 
incompatible. In other words, WO"\lld the performance of the duties of one office in 
any case be inconsistent with the performance of the duties of the other~ 

Section 11, G, C., provides: 

"Xo person shall hold at the same time, by appointment or election, 
more than one of the following offices: sheriff, county auditor, county treas
urer, clerk of the court of common pleas, county recorder, prosecuting at
torney, probate judge, and justice of the peace." 

Section 2835, G. C., provides: 

"In an action wherein the sheriff is a party, or is interested, process 
shall be directed to the coroner. If both these officers are interested, the 
process shall be directed to, and executed by, a person appointed by the 
court or judge." 

In connection with the performance by the coroner of the duties of the sheriff 
under the conditions prescribed in the above provision of section 2835, G. C., I note 
that Throop on Public Officers, at. section 31, states that a coroner docs not vacate 
his office by acting in place of a sheriff where the latter is disqualified, citing Powell 
v. Wilson, 16 Texas, 59. 

Section 2857, G. C., relates to the findings and proceedings of the coroner in case 
of an inquest and provides: 

"The coroner shall draw up and subscribe his finding of facts in writing. 
If he finds that the decf\aRed came to his or her death by force or violence, 
and by any other person or persons, so charged, and there present, he shall 
arrest such pers.on or persons, and convey him or them immediately before 
a proper officer for examination according to law. If such persons, or any of 
them, are not present, the coroner forthwith shall inform one or more justices 
of the peace, and the prosecuting attorney, if witliin the county, of the facts 
so found, in order that the persons may be immediately dealt with according 
to law." 

Section 1745, G. C., provides that: 

"When the office of coroner becomes vacant by death, resignation, ex
piration of the term of office, or otherwise, or when the coroner is absent from 
the county, or unable from sickness or other cause to discharge the duties of 
his office, a justice of the peace of the county shall have the powers and duties 
of the coroner to hold inquests." 

It will be observed that while a justice of the peace may act for the coroner under 
the conditions prescribed in section 1745, G. C., supra, the jurisdiction thus vested 
in such justice of the peace by the provisions of said section, in performing the duties 
of the coroner under said conditions, is limited to holding inquests, and I find no statu
tory provision vesting in a justice of the peace the authority to act in place of the 
coroner in serving civil process. 
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It should be observed in connection ''ith what has already been said that a justice 
of the peace in performing the duties of the coroner within the limitation of the statute 
above referred to and under the conditions therein imposed, only acts in specific cases 
and is not vested with general authority to act in place of the coroner in the perform
ance of the duties incident to the coroner's offiee under the conditions hereinbefore 
mentioned. 

While it cannot be said that the provisions of section 11, G. C., read in connec
tion with the provisions of section 2835, G. C., by their terms prohibit the holding 
of the two offices in question by one person at the same time, it seems clear that the 
reason for the prohibition contained in section 11, G. C., against a person holding 
both the office of justice of the peace and sheriff at the same time applies with equal 
force where the coroner performs the duties of the sheriff under the conditions men
tioned in section 2835, G. C., and in view of the provisions of section 2857, G. C., and 
the limitation imposed by section 1745, G. C., on the authority of a justice of the 
peace to act in place of the coroner under the conditions prescribed in said latter sec
tion, I am of the opinion that the offices of justice of the peace and county coroner 
are incompatible and may not be held by one person at the same time. The question 
submitted must therefore be answered in the negative. 

1()81. 

Respectfully, 
EnwAHD C. TuHNEH, 

Attorney-General. 

TAX COMMISSION-MAY :t\OT BXTE.l\D Til\IE FOR COMPLETION OF 
WORK OF COU.l\TY BOARD OF REVISION AT ITS JUNE SESSION BE
YOND FIRST MONDAY IN AUGUST OF SAID YEAR-AUTHORITY 
CONFERRED BY SECTION 5613, G. C., IS LIMITED TO YEARS IN 
WHICH AN ORIGIXAL APPRAISEUEXT HAS BEEN :MADE. 

The tax commission may not, in any year, extend the time for the completi01~ of the 
work of the county board of reuision at its June ses~ion, required by section 51, of the 
Parrett-Whittemore law, section 5605, G. C., beyond the first Monday in August of said 
year, the date fixed by the statute for the. beginning of the August session of said board, 

'!'he tax commission is limited in the exercise of the authority conferred upon it by 
provision of section 76, of the Parrett-Whiltemore law, section 5613, G. C., to the year 
in which an original appraisement has been made in accordance with the order of said 
commission in the exercise of the authority conferred 11pon it by provision of the first part 
of section 55 of said law, section 5548. G. C. 

Cor.nnrcs, Omo, June 13, 1916. 

'l'he Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-In your letter of :May 20th, you reqtteRt my opinion upon the 

following grounds: 

"Section 40 of the Parrett-,Yhittemore law requires county boards of 
revision to hold sessions beginning on the second l\ionday in June and the 
first Monday of August respectively, and to convene at such other times 
as the tax commission of Ohio may order. It further provides that the 
board shall complete its work within such times as mny be fixeq by the tax 
commission. Section 51 of the same law provides that the board of revision 
shall not undertake the hearing of complain,ts or the exercise of any other 
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powers at its June session until its powers and duties under this section have 
been exercised and discharged. 

"~lay the tax commission extend the time of the June session of the 
board beyond the first ~londay of August, or must all of the work required 
by section 51 of the Parrett-Whittemore law be completed before that date? 

"If the commis;;ion may legally extend the June session of the board 
beyond the first :\fonday of August, may complai)l ts be filed within thirty 
days from the be)!;inning of the second session of the board or must all com
plaints be filed before the first :\Tonday in August or within thirty days there
after regardless of the date from which the board begins its second session? 

"~lay the authority conferred upon the tax commission by section 76 of 
the Parrett-Whittemore law be exercised by it as to real estate which has 
not been ubsessed or rea5sessed for the current year?" 

Section 40 of the Parrett-,Yhittemore l:rw (section 5593, G. C., 106 0. L., 257), 
nrovides as follows: 

"County boards of revision shall hold sessions beginning on the second 
Monday of June, and the first :\Ionday of August respectively, and convene 
at such other tim!"s as the tax commission of Ohio may order. Such boards 
may adjourn from day to day and shall complete their work within such 
times as may be fixed by the tax commission of Ohio for the completion 
thereof." 

Section 51 of said taw (section 5605, G. C., 106 0. L., 259), provides: 

"On the second J\Ionday of .June, 1916, and annually, thereafter, the 
county auditor shall lay before the county board of reYision the statements 
and returns of property received by him for the current year, and such board 
Hhall forthwith proceed to examine and revise the statements and returns 
of all property, both real and personal, to see that the valuations thereof are 
equal and uniform throughout the county, and that all property, and each 
and every class, kind or description thereof, is valued for taxation through
out the county at its full a.nd true value in money. If the board finds any 
statement or return of personal property to be erroneous, either in the amount 
of property, moneys, credits, investments in bonds, stocks, joint stock com
panies or otherwise, listed in the name of any person, company, firm, partner-
9hip, association or corporation, or in the valuation of any item or items 
thereof, it shall correct such statement or return, by listing thereon any 
omitted property and giving to it, as well as to any property that has been 
listed therein but which has been incorrectly valued, the true value in money 
thereof, and by omitting therefrom property improperly listed thereon. 
The county auditor shall add to any such statement or return, any dog omitted 
therefrom. If the board finds that any tract, lot or parcel of land or any 
buildings, structures or improvements thereon, or any minerals therein or 
rights thereto have been improperly listed either in the name of the owner, 
the description or quantity thereof, or have been incorrectly valued, or have 
been omitted and not valued, it shall make the necessary corrections and 
shall give to each such tract, lot or parcel of land, or any buildings, struc
tures or improvements thereon or any minerals therein or rights thereto, in
correctly valued or omitted, the true value in money thereof. The board of 
revision shall not undertake the hearing of complaints or the exercise of any 
other power at its June session, until its powers and duties under this section 
have been exercised and discharged. The county auditor shall not make 
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up his tax list and duplicate, as provided in section 56 of this act, nor advertise, 
as provided in section 58 of this act, until the board of revision has com
pleted its work under this section and has returned to the auditor all the 
statements and returns laid before it with the revisions and corrections 
thereof, as made by it." 

Section 52 of said law (section 5609, G. C., 106 0. L., 259), provides in part that 

"Complaints against any valuation or assessment on the tax list for 
the current year may be filed with the county auditor before the meeting 
of the county board of revision on the first :\1onday of August, or within 
thirty days thereafter if the board remains in session so long. * * *" 

Section 45 of said law (section.5598, G. C., 106 0. L., 258), which must be read 
in connection with the above provision of section 5609, G. C., provides as follows: 

"The county board of revision shall have power to investigate all assess
ments on the tax list with respect to the amount of property listed, as well 
as with respect to the valuation at which the same is listed. The power of the 
board shall extend to all cases in which real or personal property has been 
assessed for taxation for the current year, but not to assessments, additions 
or corrections hereafter made by the tax c~mmission of Ohio." 

Section 5593, G. C., as above quoted, recognizes two separate sessions of the 
county board of revision, and fixes a definite time for the be!l;inning of each of said 
sessions. While said county board of revision may be convened at such other times 
as the tax commission may order, the duty of said board to convene on the second 
Monday in June, and commence the performance of its duties as a board of equaliza
tion, under provision of section 5605, G. C., as well as its duty to convene on the first 
Monday of August for the performance of its duties as a board of complaints, under 
provision of section 5609, G. C., taken in connection with the provisions of sections 
44 and 45 of the Parrett-Whittemore law (sections 5597 and 5598 of the General Code), 
is clearly prescribed by the foregoing provisions of the statutes, and in no way depends 
upon any order of the tax commission. 

In my former opinion to your commission under date of January 14, 1916, I called 
your attention to the two separate and distinct functions of the county board of re
vision; first, that of equalizing valuations of property at its June session, and second, 
that of revising valuations of property on complaint at its August session, and in 
said opinion it was held that while section 51 of the Parrett-Whittemore law gives 
the county board of revision power to correct the amounts of valuations of any of the 
listings for the current year, and also gives it power to make any investigation in re
gard to said listings, it does not give to said board any authority to hear any com
plaints of said listings until after they have been revised and corrected by said board 
and have been returned to the county auditor to be thereafter reviewed upon com
plaint. And it was further held that at the August session the work of the county 
board of revision is confined to a review upon complaint of any valuation or assess
ment on the tax list for the current year as returned to the county auditor by said 
county board of revision after its work of equalization has been completed at its June 
session. 

While I am inclined to the opinion, in view of the provision of the latter part of 
section 5593, G. C., supra, that your commission may, within the time intervening 
between the second l\fonday in June and the first ::\Ionday in August of any year 
fix the time for the completion of the work of the county board of revision at its June 
session, and in view of the provision of the latter part of section 5605, ! . supra 
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it seems clear that after the duties of said county board of revision under said section 
have been exercised and di;;eharged, said board may then undertake the hearing of 
complaints if any are filed with the county auditor at that time. In view of the plain 
()rovision of the statute definitely fi:sing the times for the beginning, respectively 
of the June and August ~es~ions of said county board of revi.~ion, and in keeping with 
what has already been said in my former opinion with reference to the two separate 
and distinct functions to be performed by said board at said respective oeEEions, I am 
of the opinion in amm'er to your first question that your commission may not, in any 
year, extend the time for the completion of the work required by said section 5605 
G. C., beyond the first ::\Ionday in August of said year, the date fixed by the 8tatute 
for the beginning of the August session of said county board of revi.::;ion. 

'Tllis answer to your first question disposes of your second question. 
Coming now to a consideration of your thlrd question, it will be remembered that 

in my former opinion to yom commission, aboYe referred to, I held than an annual 
appraisement of real estate is not required by the Parrett-\Yhittemore law, and in 
answer to the question raised by me as to whether the tax commissiom may order an 
a8scssmcnt of real estate in one county and not in another, in any year, I advised your 
commission that the only safe course to pursue is to order an assessment of real pro
perty in all counties of the state at the same time, i.e., in the same year. As has already 
been stated, your commission was further advised in said opinion that the county 
board of revision, at its June session in any year, is limited in its consideration of valua
tions of real property to the statements and returns for such ye::~.r as placed before 
it by the county auditor in compliance with section 51 of the Parrett-\Yhittemore 
law, and that said board may not increase or decrease any valuation of re:ll estate 
which has not been appraised during said year. 

You were further advised in opinion No. 1614, rendered to your commission under 
date of May 2, 1916, that, in view of the distinction made in my former opinion, above 
referred to, between an original assessment or appraisement of real property, which 
may be ordered by yonr commission in all counties of thfl state in the same year, and 
a reassessment or reappraisement of real property, or any class thereof, in any taxing· 
district or part thereof, which may be ordered by the county auditor under provision 
of the first part of section 55 of the Parrctt-\Yhittcmore ln.w (section 5518, 0. C.), or 
in the manner provided in the latter part of said section, or by the tax commission 
under provisions of sections 79 and 80 of said law (sections 5624-4 and 5624-5 of the 
General Code), taken in connection with the holding in said opinion as above set forth, 
county boards of revision, at their June session, may not increase or decrease the 
valuation of any real estate in any year unleRs there has been an original appraise
ment of real estate for said year. This latter holding has, doubtless, given rise to 
the question now under consideration. 

Section 61 of the Parrett-Whittemore law (section 3612, G. C., lOG 0. L., 262) 
provides: 

"On or before the first ::\Ionday of July, annually, each county auditor shall 
make out and transnlit to the tax commission of Ollio an abstract of the real 
and personal property of each taxing district in his county, in which be shall 
set forth the aggregate amount and value of each class of real and personal 
property in such county as it appears on his tax list, or on the statement and 
returns on file in hls office." 

Section 76 of said law (section 5613, G. C., 106 0. L., 267), provides: 

"The tax commission of Ohio shall annually determine whether the 
real and persom I property, and the various classes thereof, in the several 
counties, cities, villages and taxing disbicts in the state, have been assessed 
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at the true value thereof in money, and if it finds that the real or personal 
property, or any class of real or personal property, in any county, city, village 
or taxing district in the state, as reported by the several county auditors to it, 
is not listed at its true value in money, it may. increase or decrease the aggre
gate value of the real property or of the personal property, or any class of 
real or personal property in any such county, township, city, village or taxing 
district, or in any ward or division of a municipal corporation, by such rate 
per cent., or by such amount as will pbce such property on the tax list at its 
true value" in money, to the end that each and every class of real and personal 
property in the. state shall be listed lllld vulued for taxation by an equal and 
uniform rule ut its true value in money." 

' The authority of your commission under the above proviSIOn of section 5613, 
G. C., to increase or decrease the aggregate value of the real or personal property 
or any class thereof, in any county, township, city, village or taxing district, or in 
any ward or division of a municipal corporation, by such rate per cent. on said aggre
gate value, is separate and distinct from its authority to order a reassessment of real 
or personal property or any class thereof in any district or subdivision thereof under 
authority of and in the manner provided by sections 79 and 80 of said Parrett-Whit
temore law, above referred to, which latter authority in the tax commission, as has 
already been observed, is practically the same as that conferred upon the county au
ditor by provision of the first part of section 55 of said law (section 5548, G. C.) and 
by the latter part of said section upon the parties therein mentioned and referred to. 

Without passing on the question as to whether a reassessment or reappraisement 
of real or personal property in any year presupposes an original appraisement of said 
property in that year, in view of my former holding that an original appraisement is 
not required but may be made in all the counties of the state in any year when ordered 
by your commission, I am inclined to the opinion that your authority to net under 
the above provision of section 5613, G. C., is limited to the years in which an original 
appraisement has been ordered by your commission and has been made in accor
dance with said order. In other words, as I view it, the linitation of your commis
sion to act under provision of section 5613, G. C., supra, is practically the same as 
that limitation hereinbefore referred to as controlling the county board of revision 
in the performance of its duty at its June session under provision of section 5B05 
G. C., supra. 

If the tax commission properly performs its duty under the -above provision of 
section 5613, G. C., in a year in which an original appraisement has been made in 
accordance with the order of said commission, the occasion for the exercise of such 
authority will not again arise until an original appraisement has again be!ln ordered. 

I am of the opinion therefore, in answer to your third question, that the tax com
mission is limited in the exercise of the authority conferred upon it by provision of 
section 76 of the Parrett-Whittemore law (section 5613, G. C.) to the years in which 
an original appraisement has been made in accordance with the order of said commis
sion in the exercise of the authority conferred upon it by provision of the first part 
of section 55 of said law (section 5548, G. C.). 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1682. 

COUNTY C0:\1:\IISRIOXERS-WHEX "E:\IERGEXCY" OCGCRS IX REPAIR 
OF ROADS-LEVY :\lADE "CXDER SECTION 7419, G. C., IS XOT Su"'B
JECT TO FIFTEEN :\JILL LI:\IITATIOX PROYIDED BY SECTION 
5649-5b, G. C.-SEE OPI~"'TOX OF SUPRE:\IE COURT OF OIDO, 94 0. S.
STATE EX REL. :\IINXIXG ET AL. VS. Z.tL'IGERLE, AUDITOR, ETC. 

A levy properly made .under section 7419, G. C., wulu a proper resolution showing 
an emergency is not subject to the fifteen mill limitation prot•ided by secli~n 5649-5b, G. 
r.., and may be made by county commissioners despite the fact that the effect of such levy, 
will be to increase the tax rate in one of the taxing districts of the county to the extent that, 
suclz tax rate ~t'ill e;rcf•erl fifteen mills. 

CoL"C~mrs, OHio, June 13, 1916. 

HoN. HEXRY W. CHERRINGTOx, Prosecuting Attorney, Gallipolis, Ohio. 

DEAR Sm:-I have your communication of June 1, 1916, which communication 
reads as follows: 

"I have before me your opinion No. 719, addressed to Hon. Forrest G. 
Long, prosecuting attorney, Bellefontaine, Ohio, and of date August 12, 191Q. 

"Some of the principal highways of this county have become unfit for 
travel, and cause difficulty, danger and delay to teams passing thereon, by 
reason of the large amount of traffic, etc. 

"The present tax levy in the city of Gallipolis is fifteen mills. It will 
be fifteen mills this coming year, exclusive of any additional levies that may 
be made under the provlliions of section 7419 G. C. 

"I take it from the opinion, above referred to, that the commissioners 
under these facts may make an additional levy to take care of the principal 
highways. They d.esire to levy two mills. This levy will make the tax rate 
exceed fifteen mills in Gallipolis city and in" several taxing districts of this 
county. Am I correct in my assumption that they have authority to do so? 

"A prompt reply will be grl"atly appreciated, as the commissioners de
sire to act at their June session." 

Replying to the above I advise you that where a levy is ma.de under section 7419, 
U. C., such levy is not subject to the fifteen mill limitation prescribed by section 
5649-Sb, G. C. This is true by reason of the provision of section 5649-4, G. C., to 
the effect that for the emergencies mentioned in certain sections of the General Code 
including section 7419, G. C., the taxing authorities of any district may levy a tax 
sufficient to provide therefor, irrespective of any of the limitations of the Smith one 
per cent. tax law. 

Since the rendition of opinion Xo. 719 of this department, referred to by you 
the matter of tax ledes under section 7419, G. C., was considered and passed upon 
by the court of common pleas of ::\Iiami county, Ohio, in the case of State ex rel. Com
'missio.ners v. Staley, auditor. In this case it was held that the proper interpreta
tion of section 5649-4, G. C., is that it is a legislative declaration that aU levies made 
under the authority of the sections of the General Code, named in section 5649-4 
a: C., are emergency levies. The decision of the common pleas court in this case 
has been affirmed by the court of appeals. 

In view of the foregoing, I advise you that a leYy properly made under section 
7419, G. C., under a proper resolution showing an emergency is not subject to the 
fifteen milllimirotion provided by section 5649-5b, G. C., and may be made by county 
commissioners despite the fact that the effect of such leyy will be to increase the tax 
rate in one or more of the taxing districts of the county to the extent that such tax 
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rate will exceed fifteen mills. The only limitation upon levies made under section 
7419, G. C., is that contained in the section in question which is in effect that the 
annual levy made under this section may not exceed five mills upon the dollar upon 
all taxable property of the county. Respectfully, 

1683. 

EDwARD C. Tt:RNER, 
Attorney-General. 

l\IUNICIPAL CORPORATIOX-PLATS OF LAXDS AXD STREETS OUTSIDE 
OF SUCH MUNICIPAL CORPORATIOX-ABSENCE OF ACCEPTANCE 
BY PUBLIC AUTHORITIES-XOT REQUIRED TO L\fPROVE OR RE
PAIR SUCH STREETS. 

Where lands outside a municipal corporation have been platted, the streets shown on 
the plat do not, in the absence of an acceptance on the part of the p!tblic authorities, become 
public highways of the state within the meaning of section 7464, G. C., and in the absence 
of an acceptance the public authorities are not authorized or required to improt•e or repair 
the same.-

CoLUMBUs, OHio, June 13, 1916. 

Hox. A. ::\1. HENDERSON, Prosecuting Attorney, Youngstown, Ohio. 

DEAR Sm:-I acknowledge the receipt of your communication of ::\lay 4, 1916 
which communication reads as follows: 

"I have had a number of inquiries since the enactment of the Cass high
way law as found in Ohio Laws, Vol. 106, with which your office is already 
familiar, as to whether or _not the portion of plats outside of municipalities 
dedicated as streets come within the term 'highways, streets or roads' as 
used in the Cass highway law; .that is, where plats are laid out into lots and 
portions of said plats laid out as streets by the companies platting the land; 
whether these so-called streets or highways which abut upon township, county 
or state roads come within the term 'highway' as used in the Cass act so 
that the township trustees or the county commissioners may be required 
to repair and improve said portion of said platted lands as laid out for the 
purpose of streets in getting to and from-said. platted lots. It is understood, 
of course, that the plats referred to and the so-called streets referred to are 
outside of a municipality. So that you may have ·a better understanding 
of the most recent inquiry which we have received, I inclose herewith a copy 
of a letter from the township trustees of Coitsville township. In this con
nection I might say that I have taken the position that these so-called streets 
and highways of this kind which are simply platted according to statute 
and accepted by the platting commission of the city of Youngstown, where 
these plats are reasonably near the municipal boundaries, are not such public 
highways as come within the Cass act. You will, of course, understand that 
some of these streets in some of the plats in this county, extend to, and abut 
upon, the corporate limits of the city of Youngstown, whereas others are as 
far out as two or three miles away from the boundary line and are reached 
by suburban car lines. 

"This question has been presented to township trustees in our county 
so frequently that the trustees believe that we should have your ruling going 
directly to the point in dispute, and for that reason I am taking the liberty 
of calling upon you for an opinion, in view of the fact that our position has 
been that these dedicated streets are not highways as indicated within the 
Cass highway act and the trustees and the county are not required to keep 
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them in repair or make improvements upon them; neither are they required 
to drag such highways under the dragging provisions of the Cass act. The 
inquiry becomes important of course because in time some of these so-called 
streets become very much out of repair and the truRtees deHire to know upon 
whom the responsibility for keeping them in repair rests so that they may 
govern themselYes accordingly. :\!any of these SO-('allcd streetR connect at 
right angles to improved highways, that is township or county roads. Our 
contention has always been that township roads mm;t be viewed and estab
lished in the regular way by to-wnship trustees and viewed and established 
in the regular way by the county commissioners b.efore they come within 
the terms of the Cass highway act and before the township or county can be 
made liable for failure to keep them in repair as required by law." 

The copy of the letter from the township trustees of Coitsville township enclosed 
with your letter reads as follows: 

"Section 241 of the new highway laws of Ohio as found on page 648 of 
the 1914-15 volume of session laws of Ohio, divides the public highways into 
three classes of which the third is as follows: 'Township roads shall include 
all public highways of the state other than state or county roads as herein
before defined, and trustees of each township shall maintain all such roads 
within their respective townships.' 

"Section 7466 of the General Code of Ohio, which was repealed by the 
new highway code, formerly provided a method by which township trustees 
could accept streets either before or after they had been platted for the pur
pose of taking control of these and improving them. 

"Our township is peculiarly made up in that the western half of it lying 
adjacent to the city of Youngstown is largely made up of now platted prop
erty much of which is built up as closely as city streets and by far the gre:J.test 
proportion of taxes paid in the western portion of our township arc paid by 
people living upon platted ground and whose properties abut such streets. 

"We therefore have a great many of such streets in our township which 
never were accepted as provided by old section 7466 of the Generu.l Code 
and which of course now never can be and which need and require some 
attention from us as trustees for the pmpose of repairing, improvin~~; and 
maintaining such streets. 

"These plats all lie within the three mile limit of the city so that when 
the plats were dedicated the streets were made by the Youngstown city 
commission to conform to its ideas of the future development of Youngstown 
and said plats were duly accepted as provided by the statute by said pbtting 
commission before said plats and dedicated streets were admitted to record. 

"We assume that these are 'Public Highways' within the meaning of 
section 2-H of the new highway code and as such we suppose we have a right 
to go upon them and spend township funds in their proper maintenance, 
improvement and repair; and feel justified in so doing because the property 
abutting such streets is paying taxes on a much higher valuation than un
platted land surrounding same much of which unplatted land adjoins brick 
highways built by the township, county or state, but before actually expend
ing any townRhip funds upon such streets we would like to have the ruling of 
the attorney-general of the st:J.te on the question of our right so to do." 

It is elementary that in order to make a dedication complete on the p:J.rt of the 
public as well as the owner and to charge the public corporation having jurisdiction 
over highways "ith the duty to repair the way, there must be an acceptance of the 
dedication by the public or the proper local authorities. The acceptance on the part 



1020 OPINIONS 

of the public authorities may be either express or implied. An express acceptance 
is evidenced by some order of the body or officer possessing jurisdiction in such matters 
accepting the dedication in express terms. An implied acceptance arises in case:
where the public authorities have done acts recognizing the existence of the highway 
and treating it as one of the public ways of the locality. The assumption of controi 
by the public authorities may be evidenced in many ways but in order to constitute 
an acceptance it must be such as could be rightfully exercised over a highway only. 
Elliott on roads and streets, section 165, et seq. 

Under section 7466, G. C., referred to by the trustees of Coitsville township, 
persons were aqlthorized to dedicate a tract or strip of ground to the public use as 
a highway, either by plat or deed of gift to the county or township, filed with the county 
commissioners or township trustees, and by them recorded as road survey and other 
plats. The commissioners or trustees, if they deemed such road of sufficient public 
utility, were authorized to accept it by entry to that effect on their record, and upon 
such acceptfiJ\ce tl1e.tract or strip became a legally established hi!!;hWay. This section 
of the General Code was repealed by the Cass hi!!'hway law, 106 0. L., 574, but authority 
for the dedication and acceptance of land for road purposes still e:o.:ists. Under the 
former statute the acceptance might be either by the cou::tty commissioners or the 
township trustees, but under the present statute township trustees are not authmized 
to accept a dedication of land for road purposes, and the entire authority in this matter 
is lod!!;ed in the county commissioners. The m!l.tter is controlled by section 33 of the 
Cass highway law, section 6886, G. C., which section reads as follows: 

"Any person or persons may, with the approval of the county com
missioners, dedicate lands for road purposes. A definite description of the 
lands to be dedicated, with a plat of the same thereto attached, and signed 
by the party dedicating the same, with the approval and acceptance of the 
commissioners endorsed thereon, shall be placed upon the proper road records 
of the county in which such road is situated. Provided, however, that if 
the lands so dedicated contemplate a change in an existing road, the samc 
proceedings shall be had thereon, after the commissioners by proper resolu
tion approve and accept the lands for such purpose, as are provided for in 
cases where the commissioners by unanimous vote declare their intention 
to locate, establish, widen, straighten, vacate or change the direction of ll 

road without a petition therefor, but othenvise the proposal to dedicate land 
for road purposes, together with the acceptance of the grant by the commission
ers, shall constitute the lands so dedicated a public road without nny further 
proceedings thereon." 

In view of the well established principle of law to the effect that the dedication 
of land for road purposes in order to be complete, and in order to charge the public 
authorities with any power or duty in respect to the land dedicated, must be accepted 
by the proper local authorities, it is my opinion that where lands outside a municipal 
corporation have been platted, the streets and other public grounds shown on the plat 
do not, in the absence of an acceptance on the part of the public authorities, become 
public highways of the state within the meaning of section 241 of the Cass highway 
law, section 7464, G. C., and that in the absence of an acceptance no power or duty 
to improve, maintain, drag or repair such streets or public grounds attaches either 
to the county commissioners or to the township trustees. If it is desired by either 
the township trustees or the county commissioners to improve or repair any of such 
streets or public grounds, the proceedings provided for by section 6886, G. C., supra 
should first be had by the owners and the county commissioners. 

Respectfully, 
EowARD C. TunNER, 

Attorney-General. 
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1684. 

ROADS AXD HIGH\YAYH-PH.OVISIOX IX SPECIFICATIOXS FOR COX
CRETE COXSTRCCTIOX OX PCBLIC WORK FOR "BATCH l\IIXEH" 
TO BE "CSED IS REASOXABLE. 

A procision in the specifications for concrete cottstructiuu on public u:urk, to the tff<·cl 

that all mixing shall be done with a batch 111ixer, iN a reasonable 0111l Tlroplr cxerei.w-. of 
discretion on the part of the engineer preparing the specificationR, and such a procision 
is therefore legal and may be incorporated in specifications for public work. and complianc~ 
therewith upon the 1lUrt of a cortlractor may be required. 

CoLc~mrs, OHio, .June 13, 1916. 

Ilox. THmiA:> II. :\IooRE, Prosecuting !lltomt!}, Ashland, Ohio. 

DEAR Sm:-1 have your rommunication of :\[ay 24, 1916, whit·h eommnnication 
remls as follows: 

"Will you please gi\·e me your op1mon upon the followin,.; question? 

""Cpon concrete construction on public work is it lef,!;al for a county 
surveyor to specify in his plans and specifications that the eoncrete work 
shall be done with a batch mixer, excluding all other types of mixers? 

"Would surh a condition be an illegal discrimination, providin(.!; the 
other types of concrete mixers meet all other conditions in the specifications? 

"I contend that if specifying a batch mixer is but specifying a method, 
then it would not be a discrimination, but if it is the specifying a certain 
kind of a machine to the exclusion of others, then it would be." 

In im·estigating the question submitted by you, it came to my attention that 
the standard specifications of the state highway department provide that all mixing 
of concrete materials shall be done with the type of mixer knov;n as a batch mixer. 
I understand that there are two common types of mixers known n-; batch mixers and 
continuous force-feed mixer,.;. I have inquired of the Htate highway department as 
to whether these two types of mixers operate by substantially differC'nt methods, and 
also whether there is reasonable ~·otmd for the opinion that from an en!!,ineering point 
of view a batch mixer is to be preferred over a continuous foree-feC'tl mixer. I am 
informed by a representative of the highway department that thr;;e two types of mixerR 
do operate by substantially different methods. 

In the batch mixer the ingredients, constituting a lmtch of {'01Wrcte, are dumped 
in a revolving drum in the form of a complete batch, {'Onsisting of the proportions 
of cement, sand and coarse aggregate called for in the speeifirations. The butch 
remains in the drum until completely mixed, water being added in Rufficient quantities 
during the mixing to make the concrete of the proper consi:>teney. After tlus butch 
is properly mixed, the whole bat{'h is dumped or discharged before another batch is 
placed in the mixing drum. · 

A continuous force-feed mixer is generally supplied with hoppen>, one hopper for 
cement, one for sand and another for the coarse aggregate. These hoppers are kept 
filled by the workmen during the operation of the mixer. There is a mechanical de
vice supplied to feed the different ingredients in the proper proportions continuously 
in the mixer. The concrete runs through continuously, and consequently is con
tinuously discharged from the mixer. There is a device attached to the mixer whereby 
the proportions of the ingredients can be reguhted according to the proportions de
sired in the concrete. 
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From the above brief statement of facts it will be seen that the two types of mixers 
operate upon quite different principles and by decidedly different methods. 

While not taking the position that concrete cannot be well mixed in a continuous 
force-feed mixer, the official of tlie state highway department, answering my request 
for information, states that the state highway department much prefers to have its 
concrete mixed in a batch mixer, and says that the department is not without very 
good engineering authority for this stand. The position of the department is based 
in part on the ease and thoroughness with which the work of a batch mixer may be 
inspected, and the thoroughness of the operation when that type of mixer is used. 

Basing my opinion upon the above facts furnished to me by the state highway 
department, it is my conclusion that a provision in the specifications for concrete 
construction on public work, to the effect that all mixing shall be done with a batch 
mixer, is a reasonable and proper exercise of discretion on the part of the engineer 
preparing the specificafions, a.nd that such a provision is therefore legal and may be 
incorporated in specifications for public work, and compliance therewith upon the part 
of a contractor may be required. 

1685. 

Respectfully, 
EnwARD C. TuRNER, 

Attorney-General. 

ROAD, LANE OR OUTLET ESTABLISHED BY SECTION 6887, G. c:-XOT 
PUBLIC HIGHWAYS-PUBLIC AUTHORITIES NOT AUTHORIZED TO 
COXSTRUCT OR REP AIR SUCH ROADS. 

'l'he public auth01·ities are not authorized to construct or repair a road, lane or out
let established under a1~thority of section 6887, G. C., et seq. Such roads, lanes or out
lets are not to be regarded as public highways, and uwst be constructed, repaired and main
tained by the petitioners therefor. 

CoLln\IBt:s, OHIO, June 13, 1916. 

Hox. Ht:GH F. NEt:HART, Prosecuting Attorney, Caldwell, Ohio. 

DEAR Sm:-I have your communication of May 18, 1916, which communica
tion reads t-s follows: 

"Section 36, Cass highway act, section 6889, G. C., among other things 
provides: 

" 'When the petitioner for said road, lane or outlet has paid to the owner 
or owners of lands through which said road, lane or outlet will pass, the amount 
found due them for compensation or damages by the county commissioners, 
he shall have full right and authority to enter upon said premises and open 
vp said road, lane or outlet.' 

"Upon whom devolves the duty primad.ly of constructing said road, 
viz.: grading and placing culverts, and afterwards of repairing and main
taining same? 

"See attorney-general opinion Xo. 933-section 241 (c) Cass act- and 
DeForest v. Wheeler, 5 0. S., 286. 

"'Ih:J outlet has been awarded, compensation paid and no appeal taken 
and the time limit up on the appeal." 

The procedure outlined in section 6887, 6888 and 6889, G. C., is to be followed 
where it is desired by any person, fum or corporation to secure a road, lane or out-
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let leading from any land owned by said person, firm or corporation, throu!!;h the lands 
of any person or persons to a public hi~way. The lauguage of the first part of sec
tion 6887, G. C., referring to a road, lane or outlet of this character as leading to a 
public highway, indicates that such road, lane or outlet was not intended by the legis
lature to be classified as a public highway. The provision of section 6889, G. C., 
quoted by you also indicates that the authority and duty of opening up the road, 
lane or outlet rests not upon the public nuthorities but upon the petitioner. Roads, 
lanes or outlets of this character are established for the exclusive convenience and 
benefit of the petitioner or petitioners, and there is no declaration in the statute that 
such roads, lanes or outlets are to be regarded as public highways, while as above 
pointed out, the language of the statutes indicates that all expen~es ineurred in con
nection with roads of this class are to be met by the petitioner or petitioner~. 

I therefore advise you that the public authorities have no authority to construct 
or repair roads of tlus class; that the same are not to be regarded as public highwfiys 
and that they must be constructed, repaired and maintained by the petitioners. 

The conclusion expressed in opinion No. 933, referred to by you and rendered 
to Hon. J. W. 'Vatts, prosecuting attorney of Highland county, on October 14, 1915, 
was based on the express declaration of the statutes that roadH of the class therein 
referred to were to be public highways. 

The case of DeForest v. Wheeler, 5 0. S., 286, decirled in 1855, must be refid in 
the light of the statutes then in force and has no application t<J the situation presented 
by your inquiry. · Respectfully, 

1686. 

EDWARD C. TGRXER, 
Attorney-General. 

COUNTY COMMISSIONERS-THEIR DECISION GRANTING OR RE
FUSING TO GRAXT PRAYER OF PETITIOX ASKING FOR RECON
STRUCTION OR REPAIR OF PUBLIC ROAD IS XOT REVIEWABLE 
0~ APPEAL. 

'l'he decision of the county commiss-ioners, granting or refusing to grant the prayer 
of a petition asking for the construction, reconstruction or repair of a public road or part 
thereof, and presented to the board of county commissioners of a county, under authority 
of section 6907, G. C., is not reviewable on appeal, and the determination of the county 
commissioners, granting or refusing the petition, is final. 

Cor.u~mus, Omo, June 13, 1916. 

llox. B. A. MYERs, Prosecuting Attomey, Celina, Ohio. 

DEAR S R:-I have your communication of :\lay 29, 1916, which commum
cation reads as follows: 

"I am anxious for your opinion on the following question: 
"1st. Does the provision for an appeal under chapter 2, sections 37 

and 38, of the Cass road law, apply to improvements provided for under 
chapter 5, sections 85, and following? 

"2nd. Our exact situation is this. We have fi petition in our county 
with a majority of 40 signers out of a total of 95 resident parties to be assessed 
for the improvement. The petition was filed January 7, 1916. Our commis
sioners have not acted upon the petition for some reason, and the 60 days 
having passed for the viewing of the road, mandamus proceedings are threat
ened. If the commissioners would view the road and dismiss the petition, 
would there be an appeal from their action in so doing, or iH their finding final?" 
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Inasmuch as chapter V of the Cuss highway law refers to dragging unimproved 
roads and does not refer to improvements, and inasmuch as section 85 of the Cass 
highway law is found in chapter VI of that act, I assume that when you refer to chap
ter V you mean to refer to chapter VI. 

Sections 37 and 38 of the Cass highwl1y law, being sections 6890 and 6891, G. C. 
are the first two sections in chapter II of the act, which chapter relates to appeals in 
road cases. These sections immediately follow clhapter I of the act, which chapter 
relates to locating:, establishing, altering, widening, straightening, ·vacating or changing 
the direction of -the road. The sections in question read as follows: 

"Section 37. Xo order of the county commissioners for locating, estab
lishing, altering, straightening, ·widening or changing the direction of a public 
road, shall be executed until ten days have elapsed after the county com
missioners have made their final order in the matter of compensation and dam
ages, on account of said improvement. If, at the end of ten days, 9.ny per
son, firm or corporation interested, shl1ll have effected l1n appeal, then said 
order shall not be executed until the matters appelJ.led from shlJ.ll have been 
disposed of in the probate court. 

"Section 38. Any person, firm or corporation interested therein, may ap
peal from the final order or judgment of the county commissioners made 
in the proceeding and entered upon their journal determining either of the 
following matters: 

"1. The compensation for land appropriated. 
"2. The damages claimed to property affected by the improvement. 
"3. The order establishing the proposed improvement. 
"4. The order dismissing or refusing to grant the prayer of the petition 

for the proposed improvement." 

Inasmuch as these sections immediately follow the provisions of the act relating 
to locating, establishing, altering, widening, straightening or changing the direction 
of a road, the natural inference is that they are intended to apply only in such pro
ceedings authorized by chapter I of the act. This inference and the conclusion that 
the sections have no application in any other proceedings unless adopted by specific 
reference, are strengthened by the provision of section 95 of the act, section 6916, 
G. C., found in the chapter relating to road construction and improvement by 

·county commissioners to the effect that any person aggrieved by the finding of the 
commissioners upon any application for compensation or damages may appeal to the 
probate court by giving the notice provided for in the chapter of the act relating to 
appeals in road cases and by filing the bond therein provided, and that such proceed
ings shall be thereafter had upon such appeal as are proYided for in said chapter. 

I am therefore of the opinion that the decision of the county com1nissioners, grant
ing or refusing to grant the prayer of a petition asking for the construction, recon
struction or repair of a public road or part thereof, and presented to the board of county 
commissioners of any county under authority of section 86 .of the act, section 6907, 
G. c.", is not reviewable on appeal, and that the determination of the county com
missioners granting or refusing the petition is final. 

Where, under authority of the provisions of chapter VI of the act a proceeding 
for the construction, reconstruction or repair of a public road is instituted by a peti
tion, the only order of the county commissioners which is appealable is a finding by 
them upon an application for compensation or damages. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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ROADS AXD HIGHWAYS-WHERE CO:\D.IISSIOXERS OF ROAD DISTRICT 
LET COXTRACT FOR PCRCHASE OF STOXE PRIOR TO GOIXG IXTO 
EFFECT OF CASS HIGHWAY LAW-MAY CONTRACT AFTER LAW 
BECO:\IES EFFECTIVE FOR HAULIXG OF STOXE WHERE PROPERTY 
OWXERS HAVE PERFORMED THEIR PART OF AX AGREEMENT TO 
DfPROVE THE RO,ADS. 

Where prior to the going into effect of the Cass highway law the commissioners of a 
road district organized under section 7095, G. C., et seq., agreed to surface a certain road 
provided the abutting property owners would first grade the same, and the property owners 
carried out their agreement and the commissioners of the road district let a contract for the 
purchase of the stone to be placed on the road, such commissioners may after the going 
into effect of the Cass highway law lawfully make a contract for the hauling of the stone. 
on the road in question. 

CoLUMBUs, Omo, June 13, 1916. 

HoN. ALDRICH B. UNDERWOOD, Prosecuting Attorney, Medina, Ohio. 

DEAR Sm:-I acknowledge the receipt of your communication of June 3, 1916, 
submitting for my opinion a question which, from your communication and from oral 
statements made by you to a representative of this department, I understand is as 
follows: 

"Certain townships in your county were, prior to the going into effect of 
the Cass highway law, organized into a road di~trict under section 7095, G. C., 
et seq. One of the roads in this district was known as road No. 27, or the 
Bunker Hill road. Prior to the going into effect of the Cass highway law, 
on September 6, 1915, the road commission of the district in question entered 
upon its records an agreement to improve the Bunker Hill road by applying 
stone and slag provided the abutting property owners would first grade the 
road in a manner satisfactory to the road commission and its engineer, and 
abutting owners complied with these conditions and did the grading and 
laid the foundation for the road, and the road commission sought bids and let 
a contract for the purchase of the stone to be placed upon said road. All 
of the above occurred prior to the going into effect ot the Cass highway law. 

"After the going into effoot of the Cass highway law and in October, 
1915, a contract was let by the road commission for hauilng the stone on the 
road in question. The performance of this latter contract has been held up 
pending a determination of the authority of the road commission to enter 
into the same. 

"You now inquire whether in view of the saving provisions of the Cass 
highway law the contract for the hauling of the stone on the road in quest:ion 
is one which the road commission had a right to enter into after the going 
into effect of the Cass highway law." 

The pertinent provision of the Cass highway act is to be found in section 303 
thereof, and reads as follows: 

"* * * wherever under any law repealed by this act any organiza
tion now exists for the purpose of improving, repairing or maintaining any 
public roll<! or roads, such organization shall not be affel)ted by this act and 
all officers of such organization or organizations shall continue to hold office 
and exercise the powers heretofore exercised by them. Their successors in 

2-Vol. II-A. G'. 
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nffice with like powers shall be elected or appointed as heretofore till all con
tracts and obligations of such organization shall be fully met and complied 
with and all rights fully conserved. For such pu'rposes such organization or 
organizations shall have all the rights heretofore exercised by them to hire 
necessary assistance, clerical or otherwise; to fund or refund any indebted
ness and to levy and collect taxes or certify the same for levy and collec
tion; to pay such debts and expenses together with salaries and other ex
penses of such organization or organizations; but no such organization or 
organizations shall contract any new obligation or obligations after the 
taking effect of this act, for the construdion or repair of additional road 
or roads or the maintenance or repair of roads already improved. When all 
obligations existing at the time of the taking effect of this act have been fully 
met and complied with, such organization or organizations shall cease to exist 
and all property or funds of such organization or organizations shall be and 
become a part of the road fund of the county in which such organization or 
organizations exist. All roads macadamized or paved by any such organization 
shall be kept improved and in repair by the county highway superintendent 
at the cost of the county in which the same are located." 

In opinion No. 1439, rendered to you op March 30, 1916, I held that road com
missioners appointed under section 7095, G. C., et seq., now repealed, had no au
thority after the going into effect of the Cass highway law, on September 6, 1915 to 
enter into new contracts for the construction or repair of roads in their district. 

The situation presented by your present inquiry is, however, a different one 
from that, presented by your former inquiry in which you stated that it was the in
tention of the road commissioners to continue to do business and to enter into new 
co.ntracts until the money belonging to the district had been used. 

A careful examination of the above quoted provision of se!'tion 303 of the Cass 
highway law, while indicating that in a general way the road commissioners appointed 
under section 7095, G. C., et seq., were not authorized to enter into any new obliga
tion or obligations after the taking effect of the Cass highway law, also estblishes the 
the fact that it was the intention of the legislature that all obligations existing at the 
time of the taking effect of that act should be fully met and complied with. 

The road commissioners of the district, referred to by you, having agreed to sur
face a road provided the abutting land owners would grade the same, the land owners 
having acted Upon this agreement and graded the road, and the stone necessary to 
complete the work having been purchased, I am of the opinion that there was thereby 
created an obligation on the part of the road commission to place the stone on the 
road in question, which obligation was in existence at the time of the going into ef
fect of the Cass highway law. 

The provision of the statute that no new obligation or obligations should be 
created after the going into effect of the Cass highway law, and the provision requir
ing the road commission to fully meet and comply with the existing obligations, must 
be read together, and under the state of facts disclosed by your inquiry I advise you 
that the road commission was authorized to make the contract for the placing of 
the stone in question upon the road already graded and that the contract in question 
may be lawfully executed by the roiad district. 

The conclusion herein expressed is, however, limited to the facts of this partic
ular case. 

Respectfully, 
EDwARD C. TcR.:-<ER, 

Attorney-General. 
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AR:\IORY SITE-FOR:\1 OF DEED FROM WEBB C. HAYES AXD WIFE 
TO STATE FOR ARMORY AT FREMONT, OHIO. 

CoLUMBUs, Omo, June 13, 1916. 

HoN. BYRON L. BARGAR, Secretary Ohio State Armory Board, Columbus, Ohio. 

DEAR Srn:-Cnder date of May 20th you, submitted for my consideration the 
following: 

"On April 20, 1916, I transmitted to you copy of a proposed deed from 
Colonel and Mrs. Webb C. Hayes to the state of Ohio, conveying an armory 
site to be donated to the state. 

"The board's minutes of January 29, 1916, refer to the form of said 
deed in the following words: 

"'FREMONT ARMORY SITE. A report on the Fremont site was 
made by the committee with regard to the acceptance of this site and there
upon it was unanimously 

"'RESOLVED. Whereas, Colonel and Mrs. Webb C. Hayes, of Fre
mo,nt, Ohio, have offered to donate to the state of Ohio an armory site sit
uated in the city of Fremont, Ohio, county of Sandusky, state of Ohio, and 
bounded and described as follows: 

"'Beginning at the intersection of the proposed alley and Park Place; 
thence easterly 80 feet on north line of lot (Park Place); thence southerly on 
the east line of the lot 115 feet; thence westerly on the south line of the lot 
for a distance of 25 feet; thence south 55 feet on the east side of the lot to 
Court street; thence 30 feet w.esterly on the south line of the lot (Court 
street); thence north 55 feet on the west line of the lot; thence west 25 feet 
on the south line of the lot; thence north 115 feet on the west line of the lot 
to the place of beginning.' 

"It wa~ thereupon unanimously 
"'RESOLVED. That said site be accepted for and on behalf of the 

state of Ohio, on the following conditions: 
" '1. That a fee simple title, approved by the attorney-general be con

veyed to the state thereof at no-cost to the state. 
" '2. That the deed evidencing such conveyance contain special cov

enants, requiring the construction of the buildings in the remainder of the 
plot, from which said site is deeded to the state, in the following manner 
namely: 

" 'The buildings to be constructed in the same order or style of archi
tecture as that used in the design of the armory. 

"'That the buildings to be constructed will not exceed four stories in· 
height, of not more than ten feet in the clear of each ceiling. 

"'That the buildings to be built will only be to the south of the armory 
and that the east and west sides of the armory will not be built upon. 

" 'That alley ways will be left all around the armory lot as contem-
plated.' . 

"'I herewith transmit the plat showing the lands from which said site 
is carved by Colonel Hayes, and also showing two tracts of land which he 
contemplates donating for other public purposes; these two tracts compris
ing the remainder ot his lands at that location. I also transmit a sketch show
ing the parts of the proposed armory site which will be covered with the pro
posed armory. 
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"The armory board requests that you redraw the deed proposed by 
Colonel Hayes in such a way as to protect the armory building from unsuit
able structures on the Hayes tract (the parks marked Y. :\I. C. A. and tech
nical school) and also to protect the armory from the character of business 
to be conducted on said school and Y. ;\I. C. A. tracts and from the erection 
of buildings other than in conformity to the provision in the ho9rd's minutes 
ol January 2!), 1916." 

In accordance with your request I have prepared ::. deed which, when executed, 
will, I believe, carry out the intentions of yonr board as expres~ed in your communi-
cation. 8aid form ot deed ie as follows: · 

"KNOW ALL MEN BY THESE PRESEXTS: That WEBB C. 
HAYES and MARY MfLLER HAYES, his wile, the grantors, for the con
sideration of one dollar ($1.00) received to their f11ll satisfaction of the STATE 
OF OHIO, grantee, do GIVE, GRANT, BARGAIN, SELL ard CONVEY 
unto the said grantee, its succe~wrs and assigns, the following described 
premises, sitl:ate in the city of Fremont, county of S:mdusky and state of 
Ohio: 

" 'Being a part of inlots numbered one hundred and eight (108) and one 
hundred and nine (109), bounded and described as follows: 

"'Beginning at the north-we~t corner of inlot one hundred and nine 
(109); thence easterly eighty (80) feet on the south line of Park Place; thence 
southerly one hundred ard fifteeu (115) feet parallel Lo the west line of inlot 
one hundred and nine (109); thenre westerly twenty-five (25) feet p:uallel 
to the south line of Park Place; thence southerly parallel to the west line of 
in lot one hundred and nine (109) to the n01 th line of Court street; thence 
west thirt-y (30) feet on the north line of Court street; thence northerly par
allel to the west line of inlot one hundred and nine (109) to a point oM hun
dred and five (105) feet south of the south line of Park Place; thence west
erly twenty-five (25) feet parallel to the south line of Park Place; thence 
northerly one hundred and five (105) feet on· the west line of inlot one hun
dred and nine (109) to the place of beginning.' 

"TO HAVE AND TO HOLD the above granted and bargained premises, 
with the appurtenances thereof, unto the said grantee, its successors and 
assigns forever. And the said grantors do for themselves and for their heirs, 
executors and administrators, covenant with the said grantee, its successors 
and assigns, that they are well seized of the above described premises, as 
a good and indefeasible estate in fee simple, and have good right to bargain 
and sell the same in manner and form as above wr.itten, and that the same 
are free and. clear from all incumbrances whatsoever, and that they will 
WARRANT and DEFEND said premises, with the appurtenances there
unto belonging, to the said grantee, its succ.essors and assigns, against all 
lawful ~!aims and demands whatsoever. 

"And the said MARY MILLER HAYES does hereby remise, release 
and forever qu~t claim unto the said grantee, its successors and assigns, all 
her right and expectancy of dower in the above d~cribed premises. 

"This deed is made subject, however, to the follo"\\ing provisions: 
"First. That provision shall be made fa·r an armory building by the 

state armory board on or before -----·-· --------. 
"Second. That the drill hall of said armory building shall be not less 

than fifty (50) feet in width by one hundred (100) feet in length, extending 
from the south line of Park Place. 
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"Third. That should the premises hereinafter descnbed be deeded 
for the purpose of a technical school and a Y. :\1. C. A. building, acce~s ~hall 
be given from the thirty (30) foot entrance area on Court street to said premises. 

"Grantors reserve to themselves and assigns the right of possession 
and occupancy of the above described premises until the grantee, or its duly 
authorized offipers or agents, has exe·~uted a valid contract for the erectian 
and do'nstruction of a state armory thereon. 

"Grantors further reserve to themselves and assigns the right to remove 
from said premises all buildings, fences, interior walks, shrubs and trees 
thereon within thirty (30) days after notice from grantee that it has executed 
said contract for the erection and COillltruction Of said armory. 

"The grantors herein, for themselves, their heirs, executors, administra
tors and assigns, do hereby covenant with the grantee, its successors and 
assigns, th'at no buildin11: or buildings shall be erected on the premises herein
after described, and which are now the property of. grantors, that do not 
conform in style of architecture to that used in the desi~tn of the armory 
building to be built on the premises herein conveyed, and that such building 
or buildings shall not exceed four (4) stories in height, of not more than ten 
(10) feet in the clear of each ceiling; that any building or buildings built on 
the p<remises hereinafter described will only be to the south of the said armory; 
and further, that no intoxicating liquor shall ever be sold on the premises 
hereinafter described, nor shall the same be used in any way as to become an 
annoyance or nuisance to grantee herein, its successors or assigns, or to the 
neighborhood; said premises being as fofiows: 

" 'Situated in the city of Fremont, county of Sandusky, and state of 
Ohio, and described as follows: 

"'First. Beginning at the northeast corner of inlot one hundred and 
eight (108); thence westerly fifty-two (52) feet on the south line of Park Place 
to the northeast corner of lot herein deeded by Webb C. Hayes and :\Iary 
1\-filler Hayes, his wife, to the state of Ohio; thence southerly along the east line 
of said property one hundred and fifteen (115) feet; thence westerly parallel 
to the south line of Park Place twenty-five (25) feet; thence southerly parallel 
to the west line of inlot one hundred and eight (108) to the north line of Court 
street; thence east seventy-seven (77) feet on the north line of Court street; 
thence northerly on the east line of inlot one hundred and eight (108) one 
hundred and seventy-four (174) feet and four (4) inches to the place of be
ginning. 

" 'Second. Beginning at the northeast corner of Court street and Park 
avenue; thence along the north line of Court street sixty-six (66) feet and 
three (3) inches; thence northerly parallel to the west line of inlot one hundred 
and nine (109) sixty-nine (69) feet and four (4) inches; thence west parallel 
to the north line of Court street twenty-five (25) feet to the west line of inlot 
one hundred and nine (109); thence along said west line of in lot one hundred 
and nine (109) to a point twenty (20) feet north from the north line of inlot 
one hundred and ten (110); thence westerly twenty-two (22) feet and four 
(4) inches to a point; thence southwesterly twelve (12) feet and nine (9) 
inches to a point; thence westerly forty-six (46) feet and six (6) inches to 
the east line of Park avenue; thence southerly along the east line of Park avenue 
seventy-four (7 4) feet and eight (8) inches to the place of beginning.' 

"Grantors for themselves, their heirs, executors, and administrators, 
further agree that in any and all deeds made by them for the two tracts of 
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land last above described, or either of them, they will place therein convenants 
to the same effect as herein contained relative to said property. 

"IN WITNESS WHEREOF, the grantors herein have hereunto set 
their hands the ------day of --------, A. D., 1916. 

"Signed and acknowledged 
in the presence of ---------------

"THE STATE OF OHIO,! 
ss. 

SANDUSKY COUNTY. 

"Before me, a notary public in and for said county and state, personally 
appeared the above named WEBB C. HAYES and MARY MILLER HAYES, 
his wife, who acknc,wledged that they did sign the foregoing instrument, 
and that the same is their free act and deed. 

"IN TESTIMONY WHEREOF, I have hereunto set my hand and 
official seal, at Fremont, Ohio, this ------ day of --------, 
A. D., 1916. 

"Notary Public." 

I am retaining the plats which you submitted with your inquiry, but am returning 
to you the proposed deed submitted by you from Colonel Hayes and wife to the state. 
You understand, of course, that should the form of deed which I have prepared meet 
with the approval of yourself and the grantors, the title to the property will have to be 
examined in order to determine whether or not the state will receive a good title thereto. 
Therefore, an abstract of title should be submitted to this department for examination. 

1689. 

Respectfully, 
EDwARD C. TuRNER, 

Attorney-General. 

OHIO PENITEXTIARY COMMISSION-PROPOSAL OF ARCHITECTS NOT 
APPROVED-COVERS SERVICES IN SUPERVISION OF COXSTRUC
TION OF BUILDINGS-CONSTRUCTION OF BUILDINGS UNDER 
JURISDICTION OF OHIO BOARD OF AD~1INISTRATIOX. 

Proposal of Messrs. Richards, McCarty and Bulford, Architects, made to the Ohio 
penitentiary commission not approv~d, since said proposal covers services in ;upervision 
of the construction of bui1dings. The construction of the buildings is placed under the 
jurisdiction of the Ohio board of administration. 

CoLUMBus, OHio, June 13, 1916. 

HoN. SAMCEL J. BLACK, Sec'y Ohio Penitentiary Commission, Upper Sandusky, Ohio. 

DEAR SIR:-Under date of April 29th you wrote me to the following effect: 

"The Ohio penitentiary commission, of which I am secretary, have 
sc!eded Richards, :\IcCarty & Bulford as the architects for the proposed 
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penitentiary, and Governor Frank B. Willis has approved said architects. 
At a meeting of this commission held on the 29th inst., a letter from the above 
named architects was submitted setting forth the terms covering their em
ployment in this capacity, and the commission by unanimous vote accepted 
the proposition as submitted when approved by the attorney-general and 
the governor as provided by the law creating said penitentiary commission. 

"I have been authorized by the commission to request from you a written 
opinion as to the legality of said proposition." 

You have submitted to me the letter of :Messrs. Richards, ::\JcCarty & Bulford 
to :\Ir. James A. Leonard, superintendent of Ohio state reformatory, under date of 
April 25, 1916, wherein it is stated as follows: 

"We are enclosing herewith the original proposition which is intended to 
outline pretty fully the points necessary to consider in making a preliminary 
arrangement for our service. We have intended to draw this letter in such a 
manner as to make it a preliminary contract when accepted by you." 

The letter referred to, and which when accepted is to constitute a preliminary 
contract according to the terms of the letter to :VIr. Leonard, is one addressed to the 
Ohio penitentiary commission by :\fessrs. Richards, :\IcCarty & Bulford, under date 
of April 25, 1916, submitting their proposition as a basis of the contract for their ser
vice as architects in connection with the proposed new penitentiary. After stating 
some preliminary matters, the letter contains five propositions, as follows: 

"FIRST. We propose to place at your disposal our professional service 
including the service of our office force and organization for the purpose of 
making such preliminary investigations as you may see fit as to the best 
method of procedure in outlining the work to be done, up to such a point as 
will enable you to determine to just what stage in the progress of the plans and 
specifications for the proposed institution it would be wise and equitable for 
you to enter into a contract with us, upon a per diem basis as follows, viz.: 

"For the time of a member of the firm outside of the office, either in 
traveling or attending meetings of the commission at points other than 
Columbus, there will be charged against this work twenty-five dollars ($25.00) 
per day plus actual traveling expenses; traveling expenses to include such 
items as transportation of all kinds, necessary hotel bills and proper incidental 
items due to being away from the home office. 

"For the time of a member of the firm spent in the office engaged in 
this work a charge will be made of two dollars ($2.00) per hour. 

"For the time of draftsmen and employes of this office a charge will be made 
of the actual cost to us of the draftsmen's time as shown by the records filed 
in this office each day the draftsmen work on this institution. 

"If after starting the investigation it develops that you are not satisfied 
with our service and wish to make a settlement with us, you will be at liberty 
so to do upon paying to us the gross amount of the charges as shown by our 
books at the rates above listed up to the date of dispensing with our service 
plus an amount equal to twenty-five per cent. (25%) of the gross amount of 
Raid charges to cover our overhead cost in connection with the work. 

"SECOXD. Should it be determined by you to proceed with us to such 
a point as will complete the general preliminary drawings for the entire insti
tution, consisting of the following, viz. plats and maps of the ground showing 
roads, sewers, water lines, builclings, grouping and arrangement of buildings 
and departments, the necessarv sections. elevations and perspectives showing 
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not only the entire institution and the assembling of its various departments, 
but in addition to this, showing preliminary plans of the individual build
ings composing the institution together with the necessary sections, elevations 
and perspectives of the same, with such descriptions and explanations as will 
set forth in a general way the material to be employed and the character of con
struction to be used throughout, together with a general estimate of the 
entire cost of the institution complete, then and in that event the service to be 
rendered by us shall extend to the completion of such preliminary plans 
and information as is above outlined, and if it is desired by you to settle 
with us and dispense with our service upon such completion of such prelimi
nary plans, due to any dissatisfaction with our service rendered, you will be 
at liberty so to do upon payment to us of an amount equal to one and two
tenths per cent. (1.2%) of the estimated cost of the work for which such 
preliminary plans, descriptions and estimates have been prepared, plus our 
actual traveling expenses outside of the state of Ohio caused by making in
vestigation regarding this work. 

"It is further understood that should our service with you extend to 
the point of the completion of the preliminary studies and estimates above 
outlined and for which a charge of one and two-tenths per cent. of the esti
mated cost is to be made, then and in tliat event the amount fixed for com
pensation for preliminary studies includes all of the items mentioned in the 
per diem charge except the item of traveling expense outside of the state of 
Ohio, and any amount that shall have been paid us on our per diem charges, 
either for members of the firm in or out of the office, or for draftsmen or 
employes of the firm, shall be credited as a partial payment on the one and 
two-tenths per cent. charged for the preliminary studies. 

"THIRD. Should you desire to employ our service beyond the pre
liminary stage last above mentioned to such a point as will complete the 
working drawings and specifications for the entire institution, or for any of 
the separate buildings or units thereof, ready to submit to the contractors for 
bids, having us prepare all working plans and specifications, bills of material 
and estimates, attend the letting, tabulate the bids, prepare the contracts 
with the contractors, in a word, render fully professional service up to the 
point of actually starting construction of the buildings, not including the 
supervision of the construction, our compensation for this last mentioned 
service shall be an amount equal to two and four-tenths per cent. (2.4%) 
of the lowest responsible bids received on such completed plans and specifi
cations as we have prepared. 

"FOURTH. Should you desire to retain our service to supervise the 
construction of the work or any portion thereof and render full professional 
service to the completion of the construction of the same, then and in that 
event our compensation for this last mentioned service shall be an amount 
equal to two and four-tenths per cent. (2.4%) of the actual cost of the work 
executed under our supervision and direction. 

"FIFTH. It.is understood that for full professional service in connec-· 
tion with this work the gross amount paid us for preliminary studies, work
ing plans and specifications, detailed drawings, estimates, bills of material 
and supervision of the construction, shall not exceed an amount equal to six 
per cent. (6%) of the cost of the work complete, divided and apportioned 
approximately as above outlined for the various stages of the work as it pro
gresses, except that we shall be entitled to receive in addition to the six per 
cent. mentioned our actual traveling expenses outside of the state of Ohio 
caused by making investigation regarding this work." 
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And then follows a summary. 
Before coming to consider the various propositions submitted in the letter here

tofore referred to, it would be well to consider the legislation passed in 1913 in "An 
act to provide for the appointment of a commission to acquire a site, and to prepare 
and adopt plans for the erection thereon of a new penitentiary" (103 0. L., 247). 

The said act, after specifying the manner in which the state shall acquire the site 
upon which the new penitentiary is to be erected, provides as follows: 

Section 11 pro·vides that the commission shall prepare ground plans of and plans 
for the erection of a new penitentiary; that is shall, by visitation or otherwise, secure 
information, employ a competent architect, and do whatever else may be necessary 
and essential to obtain the best possible plans for this purpose; that the commission 
is to fix the fee of the architect, which shall, together with other expenses incident 
to the preparation of such plans, be paid in the same manner as other expenses of the 
commission. The employment and compensation of the architect is subject to the 
approval of the governor. 

Section 12 provides: 

"Before any ground plans or plans for the erection of a new penitenthry, 
or building or groups of buildings constituting part or units of the same, are 
finally approved and adopted by the commission, such plans shall be exhibited 
in the state house for not less than fifteen days, and any criticism of the same 
shall be considered by such commission in determining whether such plans shall 
be finally adopted." 

Section 13 provides: 

"Such commission shall determine what ground plans and plans for 
the erection of the new penitentiary shall be adopted by formal vote of the 
commission at a public meeting. The plans adopted by the commission 
shall thereupon be submitted to the governor for his approval; if approved by 
him such plans shall be the final plans for the erection of the new penitentiary, 
and thereafter shall not be changed except when necessary, and then upon the 
consent of the governor, the penitentiary commission and the board of ad
ministration." 

Section 14 provides that upon the final approval of such plans, the board of ad
ministration is to construct the new penitentiary, such construction in all things to 
conform to and be governed by the plans approved as before provided for; and that 
after the final approval of the plans the penitentiary commission shall, until relieved 
by the governor, continue to act in an advisory capacity to the board of administration. 

From the above provisions of the statute it is clear that the commission is to 
employ an architect to cause to be prepared ground plans, which must undoubtedly 
mean the location of the various buildings upon the penitentiary site and plans for 
the erection of the various buildings to be located thereon; but that before any ground 
plans or any plans for the erection of any building or buildings are finally approved 
and adopted they shall be exhibited in the state house for not less than fifteen days for 
criticism; that after such ground plans and plans for the erection of the various build
ings have been so exhibited the commission shall, by formal vote, adopt the same at 
a public meeting, shall thereupon submit the same to the governor for his approval, 
and, when approved, such plans shall be final plans for the erection of the building 
or buildings. 

The proposal of the architects is, first, that they should make preliminary investiga
tions, for which they are to be paid certain per diem fees. 
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Second. After the preliminary investigation has been conducted, if the result 
thereof is satisfactory, the architects are to proceed to complete "general preliminary 
drawings for the entire institution, consisting of the following, viz: plats and maps 
of the ground showing roads, sewers, water lines, buildings, grouping and arrangement 
of buildings and departments, the necessary sections, ·elevations and perspectives 
showing not only the entire institution and the assembling of its various dep:J,rtments, 
but in addition to this showing preliminary plans of the individual buildings, together 
with the necessary sections, elevations and perspectives," and a general estimate of 
the entire cost of the institution; for which the architects are to receive one and two
tenths per cent. of the estimated cost plus actual traveling expenses outside of the 
state. 

Third. Should final plans and specifications then be made, the architects are 
to receive two and four-tenths per cent. of the lowest responsible bid received on such 
completed plans and specifications. 

Fourth. Should the architects supenise the buildings determined to be built, 
they are to receive two and four-tenths per cent. of the actual cost of the work; the 
architects, however, under no circumstances, to receive more than six per cent. of the 
cost of the work complete. 

A reading of the entire proposal made by the architects shows that it is their 
desire to cover the complete work of construction and supervision of the new peni
tentiary, but the question to be decided is whether the penitentiary commission can 
enter into such an arrangement. 

At the beginning of their letter of April 25th they state that it is understood that 
if their proposition be accepted it shall not be construed as binding the state of Ohio 
to pay a sum in excess of ____________ "until such an amount shall have been appro-
priated for this purpose by the general assembly of the state of Ohio." 

I have ascertained from the auditor of state that the amount still available for the 
purposes of the commission on May 18, 1916, was $9,899.46. 

There is no doubt that if a proper investigation and preliminary studies be made 
for the new penitentiary it will be determined that several buildings should be built, 
and preliminary plans for said several buildings will be made and the cost thereof 
estimated. The commission now has a little less than $10,000 for all purposes, and 
said amount will under no circumstances be sufficient, should the commission de
termine after the preliminary investigation has been made to proceed with the prelimi
nary plans, to pay the one and two-tenths per cent. which would be due the architects 
upon completion of said preliminary plans. 

The proposal provides that should the proposition be accepted and the prelim
in9,ry work meet the approval of the Ohio penitentiary commission " a contract or 
contracts will be entered mto as soon as sufficient facts and data can be determined 
upon, and that these contracts will provide for our employment to such a point as 
"'ill carry through to completion one or more of the various stages of the work here
inafter described." 

It seems to be recognized throughout the proposal that no contract or contracts, 
as above specified, can be entered into until an appropriation has been made. This, 
as I construe the matter, is sufficiently clear not to bind the state of Ohio until a proper 
appropriation has been made. The same is true as to the various other stages of 
the work. 

However, in the fourth proposition submitted by the architects they undertake 
to contract with the penitentiary commission as to the compensation that is to be 
paid to them for services in supervising the building or buildings during construction. · 
Under the law as hereinbefore set out, after the final plans and specifications have 
been duly approved, they are then turned over to the board of administration, which 
said board is to proceed with the construction in accordance with such plans and speci
fications. While it is true that, unless relieved by the governor, the penitentiary 
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comnnssion shall continue to act in an advisory capacity to the board of adminis
tration, yet I do not believe that the continuing of said commission in an advisory 
capacity would authorize it to enter into a contract with any architects to supervise 
the construction of said building after the final plans and specifications are adopted. 
Therefore, so far as the fourth proposition contained in the architects' proposal is 
concerned, it would be entirely outside of the scope of the powers of the commission 
to enter into any such arrangement. 

For the foregoing reason, therefore, I am of the opinion that the proposition sub
mitted by the architects to your commission is not such a proposition as can be ac
cepte_d by your commission, 

The conclusion reached above need not, as I view it, interfere with the main 
purpose of the employme'n't. My suggestion in order to carry out the plain intention 
of the proposal Would be -that the same should be addressed both to the Ohio peni
tentiary commission and the board of administration; and that when so addressed 
the said proposal should be accepted by both of the above boards. 

(1) So far as the first step, to wit, the preliminary investigation, is concerned, 
as before stated, there is now to the credit of the Ohio penitentiary commission some
thing over $9,000, and as the preliminary investigation is to be conducted on a per 
diem basis, I am of the opinion that the services of the architects can be accepted in 
regard to the preliminary investigation to the extent that there is money now avail
able to pay them for such services, and when a further appropriation shall have been 
made by the general assembly for such purpose, may be continued to the extent of 
such appropriation. 

(2) After the investigation has been made, if the commission determines to con
tinue the services of the architects, the contract provided for in the preliminary con
tract should be entered into between the architects and the Ohio penitentiary com
mission, embodying all terms and conditions that should be properly embodied in 
such a contract, as soon as the legislature has appropriated sufficient money to pay the 
architects the percentage agreed upon in such contract. 

(3) After the general preliminary drawings have been made, if the commission 
determines to continue the services of the architects and determines to have final 
plans of some or all of the proposed buildings completed, the contract provided for 
in the preliminary contract should be entered into between the architects and the Ohio 
penitentiary commission, embodying all terms and conditions necessary in such a 
contract to carry the same into effect, when the legislature h!ts appropriated money 
sufficient to pay the architects for their services at the completion of said work. 

(4) After the final plans have been legally approved and the same turned over 
to the board of administration to be used in construction, the contract provided for 
in the preliminary contract should be entered into between the architects and the board 
of administration, embodying all the terms and conditions necessary to be embodied 
in such contract, for the supervision of such construction, and specifically containing 
the proposal of the architects that the entire cost to the state, including the amount 
already received by them from the Ohio penitentiary commission, should not ex
ceed the six per cent. provided for. 

A slight change in the proposal submitted by the architects and which upon 
being accepted is to constitute the preliminary contract will, I believe, suffice to carry 
out the plain intention of the parties and, when accepted, will be legal and binding. 

As the question of the rate of compensation to be paid the architects is not 
before me, I desire it to be fully understood that I do not in any way pass upon the 
rate of compensation provided for in the proposal, but only to the legality of employ
ing architects in the manner set out therein. 

Under section 11 of house bill No. 556 (103 0. L., 247-249) it is provided that the 
employment and compensation of the architect "shall be subject to the approval of 
the governor." Therefore, not only is the employment, but likewise the ~ompensa 
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tion to receive the approval of the governor. In your letter of Apri~ 29th you state 
that your commission has selected Richards, McCarty & Bulford as the architects 
and that the governor has approved said architects, but there is no statement in your 
letter that the governor has likewise approved the compensation. Therefore, as soon 
as your commission and the Ohio board of administration have accepted the proposal, 
revised as herein suggested, the same should receive the approval of the governor. 

1690. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 

BOARD OF LIBRARY COMMISSIONERS-WHERE BOARD REMAINED 
IN QUARTERS AFTER EXPIRATION OF TWO YEAR LEASE-HOW 
LONG LEASE IS EXTENDED. 

The board of library commissioners, having continued in its present quarters after 
the expiration of its two-year lease, the date of expiration being April 10, 1916, and having 
paid rent for April and May, the landlord accepting the same, and the adjutant general 
not having prior to the expiration of the term of the lease provided other quarters for said 
board, the term of said lease was thereby extended to April 10, 1917. 

CoLUMBus, OHio, June 13, 1916. 

RoN. BENSON W. HouGH, Adjutant General of Ohio, Columbus, Ohio. 

DEAR Sm:-A few days ago your department submitted to me copy of a lease 
between the Central Ohio Paper Company and the board of library commissioners of 
Ohio, together with certain correspondence had by you with said Paper Company, 
and asked my opinion as to whether or not the contention made by the Paper Com
pany is correct, or whether you are now at liberty to make a lease with the Stoneman 
Realty Company for quarters in its building, to be taken possession of immediately 
by the board of library commissioners. 

The lease submitted is one made on the 4th day of April, 1914, between the Cen
tral Ohio Paper Company and the board of library commissioners of Ohio, for the 
term of two years from April 10, 1914, fully to be completed and ended April 10, 1916, 
the amount of the rental to be paid being $100.00 per month for the first year and 
$125.00 per month for the second year. One of the covenants of the lease is as fol
lows: 

"It is also agreed and understood by the parties of this lease or con
tract, and the same is unders ood that said party of the second part is hereby 

. given option to extend, at its own will and desire, the term of ~his lease for 
an additional term of 1, 2 or 3 years as it may desire upon the same condi

, tions as are provided herein for the definite term of two years. 
"It is also agreed and understood, however, that if the party of the 

second part desires to extend the terms for an additional year, it must give 
the lessor ninety days notice of_such desire before the expiration of the two 
year term." 

It appears that the library commissioners have occupied the premises up to the 
present time, being after the original term of two years as fixed by the lease, and that. 
no notice was served on the lessor, within the ninety days specified, of its intention 
of continue in the premises. 
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From the correspondence enclosed it appears that"on June 1, 1916, you notified 
Mr. Orlar:d :\Iiller, of the Central Ohio Paper Company, as follows: 

"This is to notify you that on or before July 1, 1916, the room in your 
building occupied by the traveling library, will be vacated. 

"This move is not made necessary through any action on your part as 
owner of the building, but rather with a view of saving money for the state 
of Ohio." 

In reply to the said letter is a letter to the following effect: 

"Acknowledging your esteemed favor of the 1st: I have to advise that 
we hold a lease, signed by the board of library commissioners for the room 
occupied by the traveling library, which does not expire until AprillO, 1917, 
and can not consent to cancellation of said lease before that time. The 
payment of the rent in April and :\lay of this year by the board of library 
commissioners was in effect a re,newal of the lease for one year from April 
10, 1916." 

There can be no question raised in this matter as to the appropriation, as that 
matter was fully determined in the case of State ex rei. Ross eta!. v. Donahey, auditor, 
93 0. s., 414. 

The law of Ohio relative to the holding over by a tenant under a lease for a term 
of years is set out in the second branch of the syllabus in the case of Railroad Co. v. 
West, 57 0. S., 160, which is as follows: 

"Where, after the expiration of the term, the tenant holds over and 
pays rent for a part of another year, without any new agreement with the 
landlord, he becomes a tenant for that year at the same rent, and cannot 
terminate the tenancy before the end of the year without the landlord's 
consent." 

The court, at page 165, says: 

"And when, after the expiration of the term, he holds over into another 
year without any new agreement or arrangement with the landlord, the 
latter may treat him as a tenant for that year at the same rent and upon the 
terms and conditions of his prior occupancy, or, as a trespasser at his election; 
but if the landlord accept the rent, or acquiesce in such holding over for a 
considerable time, his election will be regarded as made in favor of the tenancy, 
and then it cannot be terminated before the end of the year by either party 
without the consent of the other." 

It is true that in the lease submitted there is an option given to the lessee, pro
vided it is exercised within ninety days before the expiration of the original term to 
extend the term, and that such an option was not exercised in this case. That, how
ever, will in no way estop the landlord from electing, should the tenant hold over, to 
treat him as a tenant for another year, or as a trespasser and oust him. 

Such is the law of Ohio in regard to leases between private individuals. The 
lease in question was made by the board of library commissioners, at a time when 
said board was fully authorized to enter into a lease. 

Section 146 of the General Code was amended in :\lay 14, 1915 (106 0. L., 319). 
Said amendment provided that the adjutant general shall have "full control and super
vision of fixing and placing all offices, commissions, departments and bureaus of the 
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state in offices, buildings and rooms outside the state house when the same cannot 
be placed therein." And further provides: 

"He shall rent all offices, buildings and rooms for all officers, commis
sions, departments and bureaus of the state located outside the state house 
and execute all leases in writing for the same on behalf of the state subject 
to the approval of the governor * * * " 

I do not think that this provision of the statute in any way changes the rule of 
law as laid down in the case of Railroad Co. v. West, supra. The library commissioners 
having held over after the two year term, and rent having been paid and received 
for such holding over, their tenancy is referable to the original lease, and the original 
lease being valid in its inception and their tenancy referable thereto, I do not believe 
that the contract so entered into can be abrogated. 

For that reason I am of the opinion· that the contention made by the lessor in 
this case is correct, and that there is a valid lease for the premises now occupied by 
the traveling library up until April 10, 1917. 

I am returning herewith the lease and other papers submitted by you. 

1691. 

Respectfully, 
EDwARD C. TuRNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOXD ISSUE BY UNION 
COUNTY, OHIO. 

CoLUMBus, OHio, June 14, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of Union county, Ohio, in the sum of $12,300.00 to pay 
the cost of improving the Moore-Williamson road, being one bond of one 
hundred dollars, and 20 bonds of six hundred and ten dollars each." 

I have examined the transcript of the proceedings of the county commissioners 
and other officers relative to the above bond issue, also the bond and coupon form 
attached, and I find the same regular and in conformity with the provisions of the 
General Code. 

I am of the opinion that said bonds drawn in accordance with the form submitted 
and executed by the proper officers will. upon delivery, constitute valid and binding 
obligations of Union county. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 
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1692. 

APPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOXD ISSlJE, UXION 
COUXTY, OHIO. 

CoLU~IBCs, OHIO, June 14, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GEXTLE~IE:..:-

"RE:-Bonds of Union county, in the sum of $270.00 for ::\Ioore ditch 
No. 1065 improvement in Claibourne township, being one bond of $70.00 
and two bonds of one hundred dollars each." 

I have examined the transcript of the proceedings of the county commissioners 
and other officers relative to the above bond issue, and I find the same regular and 
in conformity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the provisions of 
the General Code, and the resolutions of the county commissioners authorizing the 
issuance of the same, and executed by the proper officers will, upon delivery, consti
tute valid and binding obligations of Union county. 

As no bond and coupon form was attached to the transcript I should have an 
opportunity of examining the bonds when presented to the treasurer of state for delivery. 

1693. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-GeneraL 

APPROVAL,- TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
UNION COUNTY, OHIO. 

CoLUMBUs, OHio, June 14, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE:-Bonds of Union county, Ohio, in the sum of $1,570.00, for West
lake ditch 1'\o. 1057 improvement in Paris and Taylor townships, being one 
bond of five hundred and thirty dollars, and two bonds of five hundred and 
twenty dollars each." 

I have examined the transcript of the proceedings of the county commissioners 
and other officers relative to the above bond issue, and I find the same regular and in 
conformity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the provisions of 
the General Code, and the resolutions of the county commissioners authorizing their 
issuanCJJ, and executed by the proper officers, will, upon delivery, constitute valid and 
binding obligations of Union county. 

As no bond and coupon form was attached to the transcript I should have an 
opportunity of examining the bonds when presented to the treasurer of state for de.:-
livery. Respectfully, 

EDWARD c. TURNER, 
Attorney-General. 
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1694. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
UNION COUNTY, OHIO. 

CoLUMBus, Omo, June 14, 1916. 

Industrial Commission of Ohio, Colwnbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of Union county, Ohio, for Kunz ditch No. 1064 in York 
township, amounting to $1,520.00, being one bond of $320.00, and four bonds 
of $300.00 each.". 

I have examined the transcript of the proceedings of the county commissioners 
and other officers relative to the above bond issue, and I find the same regular and in 
conformity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the· provisions 
of the General Code, and the resolutions of the county commissioners authorizing 
their issuance, and executed by the proper officers, will, upon delivery, constitute 
valid and binding obligations of Union County. 

As no bond and coupon form was attached to the transcript I should have an 
opportunity of examining the bonds when presented to the treasurer of state for de-
livery. Respectfully, 

1695. 

EDWARD c. TURNER, 
Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
UNION COUNTY, OHIO. 

CoLUMBus, Omo, June 14, 1916. 

lndu.strial Commission of Ohio, Columbus, ·Ohio. 

GENTLEMEN: 

"RE:-Bonds of Union county, Ohio, for Haner ditch No. 1060 im
Provement in Washington township, in the sum of $1,050.00, being 3 bonds of 
$350.00 each." 

I have examined the transcript of the proceedings of the county commissioners 
and other officers relative to the above bond issue, and I find the same regular and in 
conformity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the provisions of 
the General Code, and the resolutions of the county cpmmissioners authorizing their 
issuance, and executed by the proper officers, will, upon delivery, constitute valid and 
binding obligations of Union county. 

As no bond and coupon form was attached to the transcript I should have an 
opportunity of examining the bonds when presented to the treasurer of state for de-
livery. Respectfully, 

EDWARD C. TURNER, 
Attorney-General. 
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1696. 

APPROVAL, TRA.,SCRIPT OF PROCEEDINGS FOR BOND ISSu'E BY 
UNION .CO"CNTY, OHIO. 

CoLC~IBCs, Omo, June 14, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GEXTLEMEN:-

"RE:-Bonds of Union county for ~1c~1ahon ditch No. 1059improvement, 
in the sum of $950.00, being one bond of $310.00, and two bonds of $320.00 
each." 

I have examined the transcript of the proceedings of the county commissioners 
and other officers relative to the above bond issue, and I find the same regular and in 
conformity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the provisions of 
the General Code, and the resolutions of the county commissioners authorizing their 
issuance, and executed by the proper officers, will, upon delivery, constitute valid and 
binding obligations of Union county. 

As no bond and coupon form was attached to the transcripts I should have an 
opportunity of examining the bonds when they are presented to the treasurer of state 
for delivery. Respectfully, 

1697. 

EDWARD C. TURNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
UNION COUNTY, OHIO. 

CoLc~IBus, Omo, June 14, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE:-Bonds of Union county for Brown ditch No. 1066 improvement in 
Jerome township, in the sum of three hundred dollars, being three bonds of 
$100.00 each." 

I have examined the transcript of the proceedings of the county commissioners 
and other officers relative to the above bond issue, and I find the same regular and in 
conformity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the provisions of 
the General Code, and the resolutions of the county commissioners authorizing their 
issuance, and executed by the proper officers, will, upon delivery, constitute valid and 
binding obligations of Union county. 

As no bond and coupon form was attached to the transcripts I should have an 
opportunity of examining the bonds when presented to the treasurer of state for delivery. 

Respectfully, 
En WARD C. TcRNER, 

Attorney-General. 
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1698. 

CO:\IBIXED · KOR:\fAL AKD IXDUSTRIAL DEPART:\IEXT OF WIL
BERFORCE uXIVERSITY-LIABILITY FOR TGITIOXS PAID BY STU
DEXTS TO WILBERFORCE UNIVERSITY WHICH BELOXG TO 
SAID ABOVE 1'\A:\'lED DEPARTMEXT. 

The combined normal and industrial departmrnt of Wilberforce university should 
not pay to Wilberforce university amount due to such university for teaching service to 
students of the C. N. and I. department until said university has paid to said department 
the amount of fees which said university received belonging to said department. 

CoLUMBus, Omo, June 15, 1916. 

RoN. WILLIAM A. JoiNER, Financial Officer, C. N. and I. Department, Wilberforce 
University, Wilberforce, Ohio. 

DEAR Sm:-I am in receipt of your letter of June 5, 1916, requesting an opinion 
as follows: 

"In the interest of correct office procedure and proper accounting as 
financial officer for the combined normal and industrial department at. Wil
berforce university, I have the honor to request an opinion in the case fol
lowing: 

"Statement of facts: 
"The oombined normal and industrial department offers to students, 

resident in Ohio, normal and vocational instruction free of tuition, and to 
stud~nts registering from other states a small fee is chargeji. 

"When such non-resident students take literary work in Wilberforce 
un.iversity said students pay also to said university a term fee. 

''In September, 1915, K. Carpenter and E. :\fatthews registered under 
C. N. and I. department as special students in domestic science; M. Thomp
son and M. M. Symore.registered in C. N. and I. department as special stu
dents in carpentry. 

"All four were assigned to take some literary work and each paid to the 
office of the secretary of Wilberforce university a term fee of $6.25, and 
into this office a like fee of $6.25, making full tuition fee of $12.50 (All being 
non-residents). Amount of fees collected in this office was duly forwarded 
to state treasurer as receipts. 

"The second term fees were paid in like manner by Carpenter and Mat
thews, Symore became a 'l,abor' student (working ,for his tuition) while the 
secretary of Wilberforce university collected from Thompson the entire tu
ition $12.50, i. e., $6.25 due the university office and $6.25 due this office, 
which, upon request, they declined to surrender. 

"At the opening of third term, the university collected the entire fee 
812.50 from Carpenter, Matthews and Thomps~n, Symore remaining a labor 
student. All students are required to register first at office of president, 
whence they are sent to their respective departments. 

"The books of this office show one-half the above mentioned tuitions col
lected by the up.i.versity office due and payable to this office as revenue of the 
state, to wit, $25.00. 

"This department pays to Wilberforce university monthly for teaching 
service to students of this C. N. and I. department, the sum of $500.00, the 
last of which payments for the present fiscal year will soon be due; so also 
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will be due to the state from this C. X and I. department all tuitions, rev
e!mes, etc. (vide :\fooney bill). 

"Question: 
"Is this office liable for these tuitions, to wit: 825.00 due this depart

ment and collected and held by Wilberforce university? 
"If so, should amount be deducted from amount due from this depart

ment to Wilberforce university; or should payment be withheld till settle
ment is made? Or what .steps should be taken to collect same'?" 

The Wilberforce university and the combined normal and industrial department 
are two separate and distinct institutions, the latter being a state institution and the 
former ·a private institution. 

You state in your letter that you charged the persons named, being non-residents 
a term tuition fee of $6.25, which amount was paid in by the persons mentioned; that 
the second term fees of two of the parties .named were paid direct to you, the third 
becoming a "labor" student and therefore not required to pay a tuition fee; that the 
fourth paid his entire tuition fee to the secretary of Wilberforce university, being the 
fee charged by the university as well as the fee charged by your department, and that 
upon request the said university refused to surrender the same to you; that at the 
opening of the third term the university collected the entire fee, both due to the uni
versity and to your department, from the three students named who are required to 
pay the fee, and that the university refuses to turn over to your department its pro
portionate share therof. You ask whether your office is liable for the tuition, by 
which I understand you to mean whether or not you are liable to the state for the 
tuitions in question, you not having received the same. 

I do not believe you are liable to the state for those fees which you did not re
ceive. It is, of course, the policy of the state that fees due the state should first be 
paid before the services are rendered; in other words, that the state does not do a 
credit business. However, in this instance it seems that the students have done all 
that was in their power to do, and presumed that they had paid properly when they 
paid the entire fee to the university proper. 

Since your department pays to Wilberforce university monthiy for teaching 
service to students a certain sum, I am of the opinion that you should not pay any 
further sums to said university until said university has settled with you for so much 
of said fees received by it as your department is entitled to receive. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1699. 

MUNICIPAL CORPORATION-SECTION 4564, G. C., REQUIRES THAT 
WHERE A ::VIUNICIPAL CORPORATION OWNS ITS WORKHOUSE AND 
PRISON, IMPRISONMEKT FOR VIOLATION OF ORDINANCES SHALL 
BE IN SAID Vi'ORKHOUSE OR PRISON. 

Where a municipal corporation owns and operates a city workhouse and a city prison, 
the first part of section 4564, G. C., requires that imprisonment under the ordinances of 
such municipal corporation shall be in said workhouse or prison. 

CoLUMBus, OHio, June 15, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-In your letter of May 15th you request my opinion on the follow
ing question: 

"Did the judge of the police court of the city of Columbus, Ohio, (1914-
1915), have authority to sentence persons convicted of the violation of the city 
ordinances to the Franklin county jail, said city of Columbus, Ohio, at the 
time owning and operating its own city prison and work house in the absence 
of a contract between the city of Columbus (through its director of safety) 
and Franklin county (through the county commissioners), if, at the time 
said sentences were imposed, there was sufficient accomodations in the city 
prison or the work house for "the confinement of prisoners therein?" 

I call your attention to section 4564, G. C., which provides as follows: 

"Imprisonment under the ordinances of a municipal corporation shall be 
in the workhouse or other jail thereof, if the corporation is provided with 
such workhouse or a jail. Any corporation not provided with a workhouse, 
or other jail, shall be allowed, for the purpose of imprisonment, the use of the 
jail of the county, at the expense of the corporation, until it is provided with a 
prison, house of correction, or workhouse. Persons, so imprisoned in the 
county jail shall be under the charge of the sheriff of the county, who shall 
receive and hold such persons in the manner prescribed by the ordinances 
of the corporation, until discharged by due course of law." 

From your statement of facts it appears that during the years mentioned in your 
inquiry the c.ity of Columbus owned and operated a city prison and city workhouse. 
In view of this fact it is clear that under provision of the first part of section 4564, 
G. C., supra, the imprisonment of, the persons, referred to in your inquiry, should 
have been in the prison or workhouse of said city. It follows that the director of 
public safety of the city of Columbus could not have entered into a valid contract 
with the commissioners of Franklin county for the maintenance of the aforesaid persons 
at the county jail at the expense of said city. There is, therefore, no liability on the 
part of said city for said maintenance. 

If, however, the city has paid the county for said maintenance, I am of the opinion 
that said county cannot be required to refund to said city the amount so paid by it. 

In view of the foregoing your question must be answered in the negative. 
Respectfully, 

EDWARD C. TURNER, 
Attorney-General. 
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1700. 

COrXTY RECORDER-XO FEE :\lAY BE CHARGED BY S"CCH OFFICER 
FOR FILIXG AX OIL :\lAP. 

No fee may be charged by a county recorder for filing an oil map under the provisions 
of section 973, G. C. 

COLO!B"C"s, Omo, June 15, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GEXTLE~!EX:-I have your letter of June 13, 1916, submitting the following 

inquiry: 

"Is the county recorder legally entitled to charge a fee for the filing of 
the map required to be filed with him by the provisions of section 973, Gen
eral Code?" 

The provisions of section 973, G. C., to which you refer.in your foregoing inquiry, 
in so far as they are pertinent to said inquiry, are as follows: 

"Any person, firm or corporation causing to be drilled any well for oil 
or gas or elevator well or any test well within the limits of any coal producing 
county of this state, must give notice, in writing, of such fact to the chief 
inspector of mines, stating the location of the land upon which such well is 
to be drilled. 

"It shall be the duty of any such person, firm or corporation to make 
or cause to be made an accurate map on a scale of one inch to four hundred 
feet, showing on said map the location and number of wells, the property 
lines of the property upon which located in the township, section and quarter 
section in which the same is being drilled, together with a .measurement from 
the section line and also from the quarter section line, together with the sworn 
statellleut of the per,;ou, firm or corporation makiug saiu map, the same to be 
kept on file in the office of the state mining department anq shall be open for 
inspection by the public at all reasonable hours. The original map shall be 
retained by the owner or surveyor and one blue print filed with the chief 
inspector of mines and one with the recorder of the county in which such well 
is located within sixty days after the passage and approval of this act, or 
after commencing to drill any oil or gas well, and if drilling is still continued 
on the property already surveyed, a complete blue print shall be made and filed 
at the end of each year. 

"Xo oil or gas well shall be drilled nearer than three hundred feet to 
any opening to a mine used as a means of ingrees or egress for the persons 
employed therein, nor nearer than one hundred feet to any building or in
flammable structure connected therewith and actually used as a part of the 
operating equipment of said mine. * * * 

"The property owner or owners sho.ll report to the chief inspector of 
mines of the commencing to drill of any well or wells for oil or gas on his or 
their property and shall report at the end of each year thereafter if drilling 
is continued the number of wells drilled on his or their property, the date 
drilled and by whom drilled. 

"When any oil or gas well is to be abandoned, the person, firm or corpora
tion having drilled or operated such well, shall notify the chief inspector of 
mines, at least ten days in advance so that he may direct one of his district 
inspectors to be present at the time of abandonment." 
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An inspection of the provisions of said statute aforesaid indicates that its primary 
purpose is to keep the state mining department, the chief inspector of mines and the 
public generally fully advised in respect to the operations of all persons, firms or cor
porations owning and controlling oil or gas wells within the limits of any coal pro
ducing county of the state. Its requirements are enacted for the protection of the 
public and to enable said mining department and chief inspector of mines to effec
tively enforce the laws for the protection of mining properties and all persons required 
to be in and about said properties in the operation thereof. It is a law, therefore 
primarily in the interest of the public and is a police regulation designed for the public's 
benefit. The legislature has provided no fee or charge for filing said map as in the 
case of filing a map of an abandoned coal mine, see section 937, G. C. This omission 
may have been made designedly because of the general purpose of the law as before 
noted, or it may have been merely an oversight on the part of the legislature. Re
gardless, however, of the cauEe of such omission the fact remains that neither in the 
section quoted nor in any section providing generally for fees or ch!.lrges for filing 
an instrument with the county recorder may any provision be found fixing and re
quiring a fee or payment for the filing of such maps. 

This being so, and because the law makes no provision for a fee or charge for filing 
oil maps under the provisions of said section 973, G. C., supra, I must advise that no 
fee or charge therefor may be made by the county recorder. 

1701. 

Respectfully, 
EnwARD C. TuRNER, 

Aiiorney-General. 

ROADS AND HIGHWAYS-FOR:'11S FOR ORDINAN'CES WHERE STATE 
HIGHWAY COMMISSIONER EXTENDS ROAD IMPROVEMENT 
THROUGH VILLAGE AND CO-OPERATES DIRECTLY WITH VILLAGE. 

CoLUMBus, OHio, June 15, 1916. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio . . 
DEAR Sm:-I have your communication of May 4, 1916, which communication 

reads as follows: 

"Permit me to direct your attention to opinion 1317 from your depart
ment, in which you advised this department relative to the proper procedure 
where state aid is extended in improving an extension of an intercounty high
way through a village with the co-operation of the county commissioners 
and township .trustees. 

"In the last paragraph of your opinion you stated you would be pleased 
to advise us when necessary as to the proper course to pursue where neither 
the township or county is able to participate in the cost of such an improve
ment, and where the village and state desire to co-operate directly. 

"I am attaching hereto a copy of letter signed by the clerk of the village 
of Oak Hill, Jackson county, Ohio, in which the clerk quotes a resolution 
passed by the village of Oak Hill, agreeing to pay one-half of the cost of the 
improvement of Railroad street through that village, and requesting that 
the state pay one-half of the cost. In this case neither the county commis
sioners nor the township trustees are able to participate in the cost of the 
improvement, and we desire to co-operate direct with the village. 
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"I, therefore, respectfully request an opinion from your office as to the 
proper procedure in this matter." 

The resolution heretofore passed by the council of the village of Oak Hill, as set 
forth in the communication of the clerk of that village, is as follows: 

"Be it resolved by the coundl of the village of Oak Hill that the state 
highway department be and is hereby tendered the following proposition 
for paving with brick Railroad street from the north corporation line to the 
south corporation line through the said village as follows: That the village 
of Oak Hill pay one-half of the cost of said improvement and the state high
way department pay one-half of said cost; that the width of the said improve
ment from the north corporation line southwardly to the B. & 0. S. W. Railroad 
crossing be paved to a width of sixteen (16) feet; from the B. & 0. S. W. 
Railroad crossing southwardly to the south line of Maple avenue to a width 
of twenty (20) feet; thence southwardly from the south line of ~1aple avenue 
to the south corporation line to a width of sixteen (16) feet." 

Section 1231-3, G. C., being section 229 of the Cass highway law, is the section 
of the General Code relating to the extension of proposed intercounty highway or main 
market road improvements into or through a village where there is no co-operation 
by the county or township in which the village is situated. The section in question 
reads as follows: 

"The state highway commissioner may extend a proposed road improve
ment into or through a village when the consent of the council of said village 
has been first obtained, and such consent shall be evidenced by the proper 
legislation of the council of said village duly entered upon its records, and 
tmiu .council may assume and pay such proportion of the cost and expense 
of that part of! the proposed improvement within said village as may be agreed 
upon between said state highway commissioner and said council. The state 
highway commissioner may also enter into an agreement wilh the council 
of said village to improve any part or" the road within said village to a greater 
width than is contemplated by the proceedings for said improvement, and 
the state highway commissioner and the council of said village shall be go,·erned 
as to all matters in connection with said improvement within said village by the 
statutes relating to road imprqvements through municipalities by boards 
of county commissioners." 

It will be noted from the above quoted section that the first step to be taken 
in the premises is the procuring of the consent of the council of the village in question. 
This consent should be by ordinance or resolution, which should, of course, be duly 
entered upon the records of the council of the village, and a certified copy of the ordi
nance should be forwarded to your department and preserved in the files of yo,ttr office. 
The state may pay the entire cost ofl the work within the village, or the cost may be 
divided between the state and the village in such proportion as may be agreed upon 
between them. There is also a provision applicable where it is desired by the village 
that the road be improved to a greater width than is contemplated by the state high
way department, but I am informed that it will not be necessary to invoke this pro
vision in the present instance for the reason that the improvement, as contemplated 
by your department, is of the width desired by the village. It is further provided by 
section 1231-3, G. C., that the state highway commissioner and the council of the 
village shall be governed as to all matters in connection with the improvement within 
the village by the statutes relating to road improvements through municipalities by 
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boards of county commissioners. These statutes are sections 6949 to 6954, G. C., 
inclusive. 

Section 6949, G. C., extends in terms to municipalities, but in view of the pro
vision of the last sentence of section 6954, G. C., the word "municipality," occurring 
in this and the subsequent sections, must be read "village." Under section 6949, 
G. C., a board of county commissioners may extend a proposed road improvement 
into or through a villitge when the consent of the council of the village has been first 
obtained, this consent to be evidenced by the proper legislation of the council entered 
upon its records. The village may pay such part of the cost of the work within the 
village as may be agreed upon between the commissioners (state highway commis
sioner, in the procedure now under consideration) and the council. 

It is clear from a consideration of ~~ctions 1231-3, G. C., and 6949, G. C., that 
where you desire to extend a proposed inter-county highway or main market road 
improvement into or through a village, the first step that must be taken is the action 
of the village council consenting to such proposed extension. An examination of 
the subsequent sections, relating to the improvement of roads through villages by 
county commissioners, which sections are by adoption made applicable to the pro
ceedings which you now have in view, ind,icates that the agreement relating to the 
division of cost is to be made after the plans, specifications, profiles, cross sections 
and estimates have been made and approved by you and transmitted to the village. 
The action taken by the council of the village of Oak Hill is, therefore, somewhat 
premature and while the same wduld probably be regarded as in effect consenting to 
the making of the improvement, yet in view of the fact that it may be necessary to 
issue bonds to pay the portion of the cost assumed by the village, I suggest the ad
visability of f:ltarting the legislation anew and requiring the council of the village of 
Oak Hill to adopt a formal ordinance consenting to the making of the improvement, 
which ordinance may be in the following form: 

"Ordinance No _________ _ 
Consenting to the extension by the state highway commissioner of a pro
posed road improvement through the village of Oak Hill. 

"WHEREAS, it is desired by the state highway commissioner of the 
state of Ohio to extend the improvement of inter-county highway (main 
market road) No. __________ through the village of Oak Hill, Jackson county, 
Ohio, over the following described route, to wit: (Here describe the route 
through the village), and, 

"WHEREAS, said village of Oak Hill is willing to pay one-half of the 
cost of said improvement within its corporate limits, NOW, THEREFORE, 

"Be It Ordained by the council of the village of Oak Hill, state of Ohio, 
"Section 1. That said village of Oak Hill, state of Ohio, hereby con

sents to the construction by and under the supervision of the state highway 
department of the state of Ohio, of said proposed road improvement through 
said village along the above described route. 

"Section 2. That the clerk of said village be and he hereby is instructed 
to certify a copy of this ordinance to the state highway commissioner of the 
state of Ohio. 

"Section 3. This ordinance shall take effect and be in force from and 
after the earliest period allowed by law." 

Inasmuch as it is not desired by the council of the village of Oak Hill to improve
the highway in question to a width greater than that contemplated by your depart
ment, section 6950, G. C., need not be considered. 

The next step, after the council of the village has formally given its consent to 
the construction of the improvement by your department, will be the preparation of_ 
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the necessary plans, profiles, cross sections, specifications and estimates for the im
provement of the road and the approval of the same by you. After these plans, etc., 
have been prepared and approved by you, you should certify a copy of the same to 
the village clerk. This action should be taken in order to conform to the provisions 
of section 6951, G. C. 

Under the provisions of section ti4S2, G. C., it will be the duty of the council of 
the village, upon receipt of a certified copy of the plans, etc., to approve the same 
and enter into formal agreement looking toward the desired division of the cost and 
expense of the improvemi)'nt. This action should be taken by ordinance, which or
dinance may be 'in the following form: 

"Ordi.nance ~o. _________ _ 

Approving plans, specifications, profiles, cross sections and estimates for the 
improvement oL _____________________ road (street) and agreement with 
the state of Ohio as to the division of the cost and expense of said improve
ment. 

"WHEREAS, the village of Oak Hill, Ohio, has heretofore consented 
to the extension, through said village by the state highway department of 
the state of Ohio, of a proposed road improvement along the following route, 
to wit: (Here describe the route of the proposed improvement, using the 
same language as in the former ordinance), and, 

"WHEREAS, the state highway commissioner of the state of Ohio has 
prepared and approved plans, specifications, profiles, cross sections and es
timates for said proposed improvement and has caused a certified copy there
of to be filed with the clerk of said village, NOW, THEREFORE, 

"Be It Ordained by the council of the village of Oak Hill, state of Ohio, 
"Section 1. That said plans, specifications, profiles, cross sections and 

estimates for said improvement, as prepared and approved by the state high
way commissioner of the state of Ohio, be, and the same are hereby approved. 

"Section 2. That it is hereby agreed that one-half of the estimated 
cost and expense of saiu proposed improvement to be made by and under the 
supervision of the state highway department of the state of Ohio, according 
to said plans, specifications, profiles, cross sections and estimates, shall be paid 
by said village and that all compensation· and damages, on account of said 
improvement, shall be paid by said village. 

"Section 3. That the clerk of said village be and he hereby is instructed 
to certify a copy of this ordinance to the state highway commissioner of the 
state of Ohio. 

"Section 4. This ordinance shall take effect and be in force from and 
after the earliest period allowed by law." 

After the adoption of the above ordinance, the council of the village will be re
quired to cauie notice to be given that said plans, etc., have been approved and said 
agreement entered into by one publication in some newspaper of general circulation 
in the village, and it is furt4er required that the notice shall fix a time when claims 
for cqmpensation and damages, dn account of the proposed improvem(lnt, shall be 
filed. If any claims for compensation or damages are filed and the council is not 
able to agree upon the amount of the same with the persons filing such claims, the 
council must order proceedings to be instituted in a court of competent jurisdiction 
to inquire into such claims for compensation and damages. All compensation and 
damages, on account of the improvEment, must be paid by the village and all ques
tions of assessment are to be determined and all assessments made by the village. 
Bonds may be issued by the village, both in anticipation of the collection of special 
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assessments and in anticipation of taxes levied for the purpose of providing for the 
payment of that part of the village's share of the cost to be paid by general ta:xation. 
The above steps are to be taken by the village authorities and your department is 
not concerned in the exact procedure followed by the village in its legislation on these 
matters. Such legislation may be conducted under the supervision of the village 
solicitor and after the necessary funds have been provided, either by a bond issue 
by the village or otherwise, it will become the duty of the village to pay to the county 
treasurer of .Jackson county its estimated proportion of the cost of the improvement, 
as fixed in the agreement set forth in the ordinance adopted by the village council. 
The funds paid by the village to the c'ounty treasurer are to be paid out by the treas
urer upon the warrant of the county auditor, issued upon the requisition of the state 
highway commissioner. As evidence that payment has been made by the village, 
the village should forward to the state highway department the receipt of the county 
treasurer. You will be justified in letting a contract for the improvement when a 
certified copy of the ordinance of the village council, consenting to the extension of 
the proposed improvement through the village and a certified copy of the ordinance 
approving the plans, etc., and containing the agreement of the village as to the pro
portion of the cost to be paid by it, have been filed with you and when the village 
shall have paid to the county treasurer its estimated proportion of the cost of the 
improvement, as fixed in the ordinance adopted by its council, and fonvarded to you 
the receipt of the county treasurer showing such payment. 

I think the above suggestions will serve as a sufficient guide in all cases where 
it is not desired by the village to improve the highway to a greater width than is pro
posed by you. 

Should a situation arise where it is desired by a village to improve the road to a 
greater width than is contemplated by you, the forms of ordinances above prescribed 
may be readily modified to meet the changed conditions. The following forllls of 
ordinances, based on the assumption that you propose to pave to a width of sixteen 
feet and that th~ village desires a pavement twenty-four feet wide and is willing to 
pay one-half the cost of the sixteen-foot pavement and all the cost due to the widening 
of the pavement to twenty-four feet will serve as models. 

The OrPinance consenting to the extension of the improvement may be in the 
following form: 

"Ordinance No _________ _ 

"Consenting to the extension by the state highway commissioner of 
a proposed road improvement through the village oL ___________________ . 

"WHEREAS, it is desired by the 'state highway commissioner of the 
state of Ohio to extend the improvement of inter-county highway (main 
market road) 'No ____________ , through the village of_ ___________________ , 
____________________ county, Ohio, over the following described rout.e, to wit: 
(Here describe the route through the village), and, 

"WHEREAS, it is proposed by the state highway commissioner of the 
state of Ohio to improve said road (street) to a width of sixteen feet and it 
is desired by said village that said road (street) be improved to a width of 
twenty-four feet, and 

"WHEREAS, said village oL ___________________ is willing to pay 
one-half of the cost of improving said road (street) within its corporate limits 
to a width of sixteen feet and is willing to pay all of the cost of improving said 
road (street) to said additional width, NOW, THEREFORE, 

"Be it ordained by the council of the village oL ___________________ , 
state of Ohio, 

"Sec. 1: That said village oL ___________________ , state of Ohio, here-
by consents to the construction by and under the supervision of the state 
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highwayldepartmentlof the state of Ohio of said proposed road improvement 
through said village along the above described route. 

"Sec. 2: Said village hereby declares its intention to improve said road 
(street) to a width of twenty-four feet, being a width eight feet greater than 
that proposed by the state highway commissioner of the state of Ohio. 

"Sec. 3: That the clerk of said village be and he hereby is instructed 
to certify a copy of this ordinance to the state highway commissioner of the 
state of Ohio. 

"Sec. 4: This ordinance shall take effect and be in force from and after 
the earliest period allowed by law." 

The ordinance approving the plans, etc., and agreeing· as to the division of the 
cost and expense, may be in the following form: 

Ordinance ~0----------

"Approving plans, specifications, profiles, cross sections and estimates for 
the improvement oL ___________________ road (street) and agreeing with the 
state of Ohio as to the division of the cost and expense of said improvement. 

"WHEREAS, the village of_ ___________________ , Ohio, has heretofore 
consented to the extension through said village by the state highway depart
ment of the state of Ohio of a proposed road iinprovement along the follow
ing route, to wit: (here describe the route of the proposed improvement 
using the same language as in the former ordinance), and, 

"WH~REAS, said village ha~ heretofore indicated its willingness to pay 
one-half of the cost of improving said road (street) to a width of sixteen feet 
and has declared its intention of improving said road (street) to a width of 
twenty-four feet and has indicated its willingness to pay all the cost of im
proving said additional width of eight feet, and, 

"WHEREAS, the state highway commissioner of the state of Ohio has 
prepared and approved plans, specifiP-ations, profiles, cross sections and esti
mates for said proposed improvement and has caused a certified copy thereof 
to be filed with the clerk of said village, ~OW, THEREFORE, 

"Be it ordained by the council of the village of_ ___________________ , 
state of Ohio, 

"Sec. 1: That said plans, specifications, profiles, cross sections and 
estimates for said improvement, as prepared and approved by the state high
way commissioner of the state of Ohio, be and the same are hereby approved. 

"Sec. 2: That said improvement shall be made by and under the super
vision of the state highway department of the state of Ohio, according to 
said plans, specifications, profiles, cross sections and estimates and it is hereby 
agreed that one-half of the estimated cost and expense of improving said 
road (street) to a width of sixteen feet, which estimated cost and expense 
amounts to ____________________ dollars (S ____________ ) shall be paid by 
said village and that all of the estimated cost and expense of improving said 
road (street) to said additional width of eight feet, which estimated cost and 
expense amounts to-------------------- dollars(:$ ____________ ) and also 
all compensation and damages on account of said improvement shall be paid 
by said village. 

"Sec. 3: That the clerk of said village be and he hereby is instructed 
to certify a copy of this ordinance to the state highway commissioner of the 
state of Ohio. 
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"Sec. 4: This ordinance shall take efFect and be in force from and 
after the earliest period allowed by Jaw." 

I a~ returning herewith certain correspondence of your department, relating to 
an improvement through the viJlage of Waverly, similar to that pro1ected through 
the village of Oak Hill. 

1702. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

DISAPPROVAL, RESOLUTION FOR CERTAIN ROAD IMPROVEMENT 
IN FAYETTE COUNTY, OHIO. 

CoLUMBUS, Omo, June .15, 1916. 

RoN. CLINTON Cowen, State H1'ghuay Commissioner, Columbus, Ohio. 

DEAR Sm:-I have your communication of June 12, 1916, transmitting to me 
for examination final resolution relating to section "A" of the Cincinnati-lanesville 
road in Fayette county, petition No. 2330, I. C. H. No. 10. 

Permit me to call your attention to the fact that this resolution does not contain 
a recital of the total estimated cost and expense of the improvement. It also appears 
that main market roat;I funds are to be used in part, but it does not appear, either upon 
the face of the resolution or by a certificate attached to or endorsed thereon, that the 
road in question is a main market road. 

For these reasons I am retuining the resolution in question without my approval. 

1703. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

APPROVAL, RESOLUTIONS FOR IMPROVEMENT OF ROADS IN TEN 
DIFFERENT COUNTIES. . 

CoLUMBus, Omo, June 15, 1916. 

HoN. CLINTON CowEN, State Highuay Commissione:r, Columbus, Ohio. 

DEAR Sm:-I have your communications of June 12 and .June 14, 1916, trans. 
mitting to me for examination final resolutions relating to the following roads: 

"Clermont county-Sec. 'H,' Cincinnati-West Union road, Pet. No. 
2169, I. C. H. No. 30. 

"Clermont county-Bee. 'L,' Bethel-Chilo road, Pet. Xo. 2177, I. C. 
H. No. 257. 

"Clermont county-Bee. 'L,' Milford-Hillshoro road, Pet. Xo. 2168, 
I. C. H. Xo. 9. 

"Harrison county-Bee. '.:-;[,' Cadiz-Carrollton road, Pet. Xo. 2458, 
I. C. H. No. 371. 

"Hocking county-Bee. 'I,' ChiJJicothe-Logan road, Pet. Xo. 2500, I. 
C. H. No. 363. 
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"::\Ieigs county-Sec. 'L,' Pomeroy"::\Iariettn rood, Pet. Xo. 2676, I. 
C. H. Xo. 161. 

"::\Ieigs county-Sec. '::\1,' ::\Iiddleport-::\IcArthur road, Pet. Xo. 2677, 
I. C. H. Xo. 163. 

"::\Iiami county-Sec. 'E,' Dayton-Troy road, Pet. Xo. 518, I. C. H. 
No. 61. 

"::\Io~gan county-Sec. 'H,' ::\1eConnelsville-Athens road, Pet. Xo. 
2741, I. C. H. Xo. 162. 

"Seneca county-Sec. 'A,' Frem.ont-Tiffin road, Pet. No. 2914, I. C. 
H. Xo. 269. 

"Seneca county-Sec. 'A,' Fremont-Tiffin road, Pet. Xo. 2914, I. c. 
H. No. 269. 

"Hancock county-Sec. 'F,' Lima-Sandusky road, Pet. No. 2426, I. 
C. H. No. 22. 

"Hancock county-Sec. 'F,' Lima-Sandusky road, Pet. Xo. 2426, I 
C. H. No. 22. 

"Hnncock county-Sec. 'G,' Lima-Sandusky road, Pet. No. 2426, I. 
C. H. No. 22. 

"Hancock county-Sec. 'G,' Lima-Sandusky road, Pet. No. 2426, I. 
C. H. No. 22. 

"Hancock county-Sec. 'H,' Lima-Saindusky road, Pet. No. 2426, I. 
C. H. No. 22. 

"Hancock county-Sec. 'H,' Lima-Sandusky road, Pet. No. 2426, I. 
C. H. No. 22. 

"Wyandot county-Sec. 'A,' Forest.-Upper Sandusky road, Pet. No. 
3120, I. c. H. N 0. 233. 

"Logan county (towJ}ship trustees)-8ec. 'D,' Urbana-Bellefontaine 
road, Pet. No. 2687-T, I. C. H. No. 189, Liberty township." 

I find these resolutions to be in regular form and am, therefore, returning the same 
with my approval endorsed thereon. 

1704. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDIXGS FOR BOXD ISSUE BY 
PAULDING COUNTY, OHIO. 

CoLUMBUS, OHIO, June 15, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE:-Bonds of Paulding county, Ohio, in the sum of 855,500.00, to 
pay the cost and expense of Minning pike improvement, being 55 bonds of 
one thousand dollars each, and one bond of 8600.00." 

I have examined the transcript of the proceedings of the county commissioners 
and other officers of Paulding county relative to the above bond issue, and I find the 
same regular and in conformity with the provisions of the General Code. 
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I am of the opinion that said bonds drawn in accordance with the provisions of 
the General Code, and the resolutions of the county commissioners authorizing their 
issuance, and signed by the proper officers, will, upon delivery, constitute valid and 
binding obligations of Pa'ulding county. 

As no bond and coupon form is attached to the transcript an opportunity should 
be given me to examine the bonds when presEIDted to the treasurer ofostate for delivery. 

1705. 

Respectfully 
EDWARD C. TURNER, 

Attorney-General 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
PAULDING COUNTY, OHIO. 

CoLUMBUS, OHIO, June 15, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE:-Bonds of Paulding county, in the sum of $31,500.00, ·to pay the 
cost and expense of Hash-Hannenkratt pike improvement, being 31 bonds 
of one thousand dollars each, and one bond of $500.00." 

I have examined the transcript of the proceedi.bgs of the county commissioners 
and other officers of Paulding county relative to the above bond issue, and I find the 
same regular and in conformity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the provisions of 
"the General Code, and the resolutions of the county commissioners authorizing their 
issuance, and signed by the proper officers, will, upon delivery, constitute valid and 
binding obligations of Paulding county. 

As no bond and coupon form is attached to the transcript an opportunity should 
be given me to examine the bonds when presented to the treasurer of state for delivery. 

1706. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
PAULDING COUNTY, OHIO. 

CoLUMBUS, OHio, June 15, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLE;<.IEN :-

RE:-Bonds of Paulding county, Ohio, in the sum of 823,000.00 to pay 
the cost and expense of He~lit pike improvement, being 23 bonds of one 
thousand dollars each. 
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I have examined the transcript of the proceedings of the county commissioners 
and other officers of Paulding county relative to the above bond issue, and I find the 
same regular and in conformity with the provisions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the provisions of 
the General Code and the resolutions of the county commissioners authori~ing their 
issuance, and signed by the proper officers, will, upon delivery, constitute valid and 
binding obligations of Paulding county. 

As no bond and coupon form is attached to the transcript an opport~nity should 
be given me to examine the bonds when presented to the treasurer of state for de
livery. 

1707. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

APPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOXD ISSUE, LOW
ELLVILLE VILLAGE SCHOOL DISTRICT, MAHOXI~G COU~TY, 

OHIO. 
CoLUMBUS, OHIO, .June 15, 1916. 

Industrial Commission of Ohio, Columbus. Ohio. 
GENTLEMEN:-

"RE:-Bonds of Lowellville village school district, Mahoning county, 
Ohio, in the sum of $25,000.00 for the purpose of erecting and furnishing 
on the North side school grounds a fire-proof, two-story additional school 
building, being fifty bonds of five hundred dollars each. 

·-I have examined the transcript of the proceedings of the board of education and 
other officers of Lowellville village school district relative to the above bond issue, 
also the bond and coupon form attached, and I find the same regular and in con
formity with the provisions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form sub
mitted, and executed by the proper officers, will, upon delivery, constitute valid and 
binding obligations of Lowellville village school district. 

1708. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOXD ISSUE, TRURO 
TOWXSHIP RURAL SCHOOL DISTRICT, FRAXKLIN COUXTY, 
OHIO. 

CoLU:IIBl:S, Oa10, June 15, 1916, 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE:-Bonds of Truro township rural school district of Franklin county, 
Ohio, amounting to 85,000.00, in anticipation of the income from taxes levied, 
being ten bonds of five hundred dollars each." 
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I have examined the transcript of the proceedings of the board of education and 
other officers of Truro township rural school district relative to the above bond issue, 
also the bond and coupon form attached, and I find the same regular and in confor
mity with the provisions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form sub
mitted, and executed by the proper officers, will, upon delivery, constitute valid and 
binding obligations of the said school district. 

Respectfully, EDWARD C. TURNER, 
Attorney-General . 

.1709. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
SUGAR GROVE VILLAGE SCHOOL DISTRICT, FAIRFIELD COUNTY, 
OHIO. 

CoLUMBUS, OHio, June 15, HH6. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE:-Bonds of Sugar Grove village school district in Fairfield county, 
Ohio, in the sum of :55,000.00, to complete the construction of a new school 
building, being ten bonds of five hundred dollars each." 

I have examined the transcript of the proceedings of the board of education and 
other officers of Sugar Grove village school district relative to the above bond issue, 
also the bond and coupon form attached, and I find the same regular and in confor- · 
mity with the provisions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form sub
mitted, and executed by the proper officers, will, upon delivery, constitute valid and 
binding obligations of the said school district. 

Respectfully, EDWARD C. TURNER, 
Attorney-General. 

1710. 

BI-MONTHLY WAGES-BOARD OF EDUCATION IS NOT CONTROLLED 
BY SECTION 12946-1, G. C., FOR PAYMENT OF WAGES IN EACH CAL
EXDAR MONTH. 

Section 12946-1, G. C., 103 0. L., 154, does not apply to or control a board of educa
tion in fixing the times when employes of the board are to be paid. The law in question 
applies to and is limited to the ordinary business of a commercial character. 

Section 12946-1, G. C., is a criminal statute and is to be construed strictly. 

COLUMBUS, OHio, June 16, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GE:.o"TLE:IIEN:-Your request for an opinion relative to the law regulating the 

times of payment of wages with respect to the board of education of Columbus, Ohio, 



ATTORNEY -GENERAL. 1057 

has been received. The facts in the case are set out in the correspondence between 
your department and the board of education, which is as follows: 

"June 9, 1916. 

"MR. E. B. ~lcDADDEN, Clerk Board of Education, Columbus, Ohio. 

"DEAR SIR:-It is reported to us that the Columbus board of educa
tion has not been paying the teachers and other employes wages twice in each 
calendar month as provided by law. It is reported to us that in one instance 
wages have not been paid for a period of five weeks. 

"I am forwarding to you, under separate cover, pamphlet C'Ontaining 
extracts from the General Code and will call your attention to section 1 
page 137. 

"Trusting you will arrange pay days in strict accordance with the law, 
and let us have a satisfactory report at an early date, I am, 

"Yours very truly, 
GEO. H. HAMILTON, 

"Chief Deputy, Division of 
Workshops and Factories. 

"June 9, 1916. 
"MR. GEo. H. HAMILTON, Chief Deputy, City. 

"DEAR SIR:-Your favor of the 9th inst. received this morning. Your 
information is correct. Neither the teaching corps nor the regular employes of 
the board of education are paid twice a month. The section of the law to 
which you refer very clearly applies to commercial institutions, since every 
term is purely a business term, whereas the school district is a political sub
division of the state of Ohio, and has' nothing whatever to do with commercial 
affairs, and the legal advisor of the board of education has ruled the section 
in no way effects the right of the board to determine when pay-days occur. 
Besides it could not possibly apply to teachers, since the law determines what 
is a school month, which is in no way controlled by the calendar month. How
ever, if this matter has been judicially determined will be very glad to know 
the fact. 

"Respectfully, 
"Eow. B. McDADDEN, 

"Clerk-Treas." 

The act to provide for the payment of wages at least twice in each calendar month, 
which is section 12946-1 of the General Code (103 0. L., 154), is as follows: 

"Section 1. That every individual, firm, company, copartnership, 
association or corporation doing business in the state of Ohio, who employ 
five or more regular employes, shall on or before the first day of each month 
pay all their employes engaged in the perf~rmance of either manual or clerical 
labor the wages earned by them during the first half of the preceding month 
ending with the fifteenth day thereof, and shall on or before the fifteenth day 
of each month pay such employes the wages earned by them during the last 
half of the preceding calendar month; provided, however, that if at any time 
of payment an employe shall be absent from his or her regular place of labor 
and shall not receive his or her wages through a duly authori~ed representa
tive, such person shall be entitled to said payment at any time thereafter 
upon demand upon the proper paymaster at the place where such wages are 

3-Vol. II-A. G'. 
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usually paid and where such pay is due. Provided nothing herein contained 
shall be construed to interfere with the daily or weekly payment of wages. 

"Section 2. * * * Whoever violates the provisions of this act shall 
be punished by a fine of not less than twenty-five nor more than one hundred 
dollars." 

It will be observed in the first place that the law under consideration is a criminal 
statute, which under the familiar and well-established rules of conRtruction is to be 
strictly construed as it is limited in its operation by its exact provisions 

There can be no question but that the provision. 

"Every individual, firm, company, copartnership, association or cor
poration doing business in the state of Ohio." 

refers to the doing of business in the ordinary commercial sense for a profit, and it 
cannot be.held to include a board of education engaged in carrying out the provisions 
of the constitution relative to education throughout the state. 

While the payment of wages twice a month by the board of education may be 
desirable and expedient, that matter rests entirely with the board, as it is my opinion 
that section 12946-1 of the General Code, supra, does not extend to and is not opera
tive on the board of education. 

1711. 

Respectfully, 
EDWARD c. TL'RXER, 

Attorney-General. 

BOND ISSUE-FLOOD EMERGENCY ACT, 103 0. L., 14l....:.._COUNTY COM
MISSIONERS HAVE CONTINUING AUTHORITY TO ISSlJE Bmms AND 
NOTES TO PROVIDE FlJNDS TO REPAIR, REPLACE OR RECOXSTRUCT 
PUBLIC PROPERTY OR WAYS, INJURED OR DESTROYED IN MANNER 
AND AT TIME DESCRIBED IN SAID SECTION 1 OF SAID FLOOD 
EMERGENCY ACT. 

Under section 3 of the so-called flood emergency act, 103 0. L., 141, and in the manner 
provided in said act read in connection with the act of the general assembly amending 
section 1 of said flood emergency act, 104 0. L., 183, the commissioners of a county have 
continuing authority to issue bonds or notes of said county "as needed" lo prwide sufficient 
money in the flood emergency fund to meet the obligations of such county incurred in re
pairing, replacing or reconstructing public property or public ways inJured or destroyed 
in the manner and at the time described in said section 1 of said flood emergency act. 

CoLUMBus, OHIO, June 19, 1916. 

HoN. DoN. C. PoRTER, Prosecuting Attorney, Coshocton, Ohio. 

DEAR Sm:-I have your letter of June 15th, which is in part as follows: 

"By virtue of the 1913 flood emergency act, 103 Ohio Laws, pages 141 and 
760, the commissioners of Coshocton county have heretofore issued bonds in 
the sum of two hundred thousand dollars for the purpose of repairing and 
replacing roads and bridges damaged by the 1913 flood. The fund so created 
has been exhausted but there still remains one bridge and a section of one of 
our principal highways destroyed by the 1913 flood which are in need of 



ATTORNEY -GENERAL. 1059 

immediate repair and improvement as a result of the damage caused by the 
flood. The commissioners state that at the time of the previous bond issue 
they believed that the fund so created would be sufficient to repair and re
place all bridges and highways damaged by the 1913 flood, but that by reason 
of the increased cost of material and labor the fund is insufficient to complete 
the bridge and highway mentioned. Would it• be proper at the present 
time to issue 1913 flood emergency bonds for the purpose of repairing and 
replacing the bridge and highway in question? If in your opinion we cannot 
lawfully issue bonds by virtue of the 1913 flood emergency act, will you kindly 
suggest the proper sections of the code to proceed under in order to issue 
bonds for such repairs and replacements without first submitting the same 
to a vote of the people." 

While section 1 of the so-called flood emergency act (103 0. L., 141) was amended 
in 104 0. L., 183, so as to extend the provisions of said act to the repair, reconstruc
tion and replacement of public property and public ways destroyed or injured by the 
floods occuring in July, 1913, and section 6 of said act as originally enacted was amended 
in 103 0. L., 761, for the purpose of correcting typographical errors, the only section 
of said act to which reference need be made for the purpose of answering your question 
is section 3 (103 0. L., 143), which provides as follows: 

"For the purposes mentioned in sections 1 and 2 of this act, and for the 
permanent repair, reconstruction or replacement of public property or public 
ways destroyed or injured in the manner, and at the time described in section 
1 of this act, any board of county commissioners, board of education, town
ship trustees or council of any municipal corporation or the road commissioners 
of any road district may issue bonds or notes of the corporation, subdivision 
or district as needed. Resolutions or ordinances providing for the issuance 
of such notes or bonds shall not be published, shall not require the approval 
of the electors nor be subject to any referendum. Such resolution or ordinances 
shall state the facts bringing them within the terms of this act, so far as the 
emf'rp;enry is concerned, shall require for their passage the votes of two-thirds 
of all members elected to such board or council and the recitals therein con
tained shall be conclusive evidence of the facts recited." 

"Under the above provisions of said section 3 of said flood emergency act, it will be 
observed that for the purpose therein mentioned and referred to, your board of county 
commissioners may issue notes or bonds of the county "as needed," in order to provide 
sufficient money in the flood emergency fund to meet the obligations incurred in the 
accomplishing of said purposes, and that this authority continues until the public 
property and public ways destroyed or injured by the floods of 1913 have been 
repaired, reconstructed or replaced. 

From your statement of facts it appears that the flood emergency fund of your 
county is exhausted, and that one of the bridges of the county and a section of one of 
the principal highways of said county, destroyed by said floods, have not yet been 
reconstructed or replaced. In view of the above provisions of section 3 of said flood 
emergency act, I am of the opinion in answer to your question that your county com
missioners may issue flood emergency bonds for the purpose of replacing or recon
structing the bridge and section of highway referred to in your inquiry, under authority 
of the provisions of said section 3 of said act and in the manner provided for in said 
act. 

This answer to your first question disposes of your second question. 
Respectfully, 

EDWARD C. TURNER, 

Attorney-General. 
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1712. 

PUBLIC UTILITIES COMMISSION-RAILROADS AXD P"CBLIC "CTILITIES 
CAXXQT BE REQUIRED TO PAY ASSESS:\IEXTS ::\lADE "CXDER 
SECTION 606, ·a. C., BEFORE FIRST DAY OF AUGUST, ANNUALLY. 

Railroads and public utilities cannot be required to pay assessments made under 
section 606, G. C., before the first day of August, annually. 

CoLUMBUS, OHio, June 19, 1916. 

HoN. R. W. ARCHER, Treasurer of Stale, Columbus, Ohio. 
DEAR Sm:-Under date of June 1, 1916, you requested my opinion as follows: 

"In regard to section 606 of the General Code, and Ohio Laws 102, page 
550, with reference to the assessment for the maintenance of the Public 
Utilities Commission of Ohio: 

"The matter as to when this assessment should be paid has arisen. The 
railroads have been paying it on or before August 1st. While we have used 
this expiration date on our notices to the railroad companies, yet we have 
attempted to collect the money earlier. We would be glad to have your 
decision as to when the collection period on this assessment expires." 

Section 606 of the General Code provides as follows: 

"For the purpose of maintaining the department of the public service 
commission of Ohio, and the exercise of police supervision of railroads and 
public utilities of the state by it, a sum not exceeding seventy-five thousand 
dollars each year shall be apportioned among and assessed upon the railroads 
and public utilities within the state by the commission, in proportion to the 
intrastate gross earnings or receipts of such railroads and public utilities for 
the year next preceding that in which the assessments are made. 

"On or before the first day of August next following, the commission 
shall certify to the auditor of state the amount of such assessment apportioned 
by it to each railroad and public utility, and he shall certify such amount 
to the treasurer of state, who shall collect and pay the same into the state 
treasury to the credit of a special fund for the maintenance of the depart
ment of such public service commission." 

Since the statute 'provides that the Public Service Commission shall certify to the 
auditor of state oh or before the first day of August next following the amou,nt of the 
assessment, an,d that the auditor of state shall certify such amount to the treasUrer 
of state, I am of the opinion that the governing date is the last date upon which the 
statute contemplates that the certification shall be made, and that, therefore, there 
is no authority in law to require the railroad companies to pay on or before the first 
day of August the assessment made against them under the provisions of sectiob 606, 
G. C. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1713. 

FOREIGX CORPORATIOX-WHERE SA~lE EXTERS IXTO COXTRACT 
WITH 0\VXER OF LAXD IX THIS STATE AXD A TRGSTEE FOR 
SAID OWXER-WHEX S"GCH FOREIGX CORPORATIOX IS DOIXG 
BGSIXESS IX OHIO. 

Where a foreign corporation qualifies to do business in this state, and enters into a 
contract with the oumer of land in this slate and a trustee for said ou·ner, and by the term.s 
of said contract it is agreed that the title to the land in question shall remain in the name 
of said trustee; that the trustee shall pay all taxes on said property a.s the same become 
due, and that the corporation shall proceed to subdivide said land and plat the same and 
sell the lots to individttal purchasers, who shall receive a deed direct from the tru.stees upon 
the payment to said trustee of the consideration price, that the trustee out of the funds 
thus received by him shall pay to the original owner of the land the purchase price of each 
of the several lots so sold as agreed upon in said contract, and pay any balance to the cor
poration, and the title to said land as a whole or any of the lots when the same is subdim'ded 
is not to be conveyed to said corporation, and the corporation at no time owns said properly, 
said foreign corporation in investing its capital in said enterprise for the foregoing pur
poses is "doing business" in this state within the meaning of the provisions of section 183, 
G. C., and the money so invested by said corporation will represent the proportion of its 
capital stock used in transacting its bu-siness in this state in determining the foreign cor
poration tax required by provision of section 184, G. C. In investing its capital for said 
purpose, said corporation acquires an interest in said lots by the terms of said contract, 
and in this way its capital is invested and used in the business transacted in this state in 
the exercise of its corporate franchise. 

CoLuMBUS, OHIO, June 20, 1916. 

HoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 

DEAR SIR:-In your leiter of May 24th you request my opinion upon the following 
question: 

"A foreign corporation purchased land in the state of Ohio. The title 
to the land is held in the name of a trustee for the benefit of the seller, who 
has not been paid for his land by the corporation. The foreign corpora
tion subdivides the land and plats the same to sell it to individual purchasers, 
who receive a deed from the trustee for the land upon the payment of the 
same. The trustee out of the funds received by it from individual purchasers 
pays the original owner of the land (the seller) the purchase price thereof, 
and any balance is turned over to the foreign corporation. "Gnder these cir
cumstances is the foreign corporation doing business in Ohio? If so, upon what 
amount of money must it pay the foreign corporation tax? "Gnder the above 
circumstances is the foreign corporation merely a selling agent for the original 
owner of the la~d, and its commission for selling the land the difference between 
the purchase price and the aggregate price of the lots sold? Is the amount 
of money used by such foreign corporation in promoting the sale of such 
land and platting the same the amount of its capital stock used in this state 
upon which a foreign corporation tax must be computed?" 

I am informed that the foreign corporation above referred to is the same as the 
one referred to in your request of April 12, 1916, in answer to which opinion Xo. 1521, 
of this department, was rendered to you under date of April 27, 1916. 
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It will be observed, however, that the facts stated in said former request are 
materially different from those stated in your request now under consideration as 
above set forth. 

The question submitted by you in said former request reads as follows: 

"A foreign corporation purchases property in Ohio and conveys same to 
a trustee. The trustee pays the taxes on the property so that in effect the 
foreign corporation is not the owner of real estate in Ohio. Under such cir
cumstances, must a foreign corporation, when it is qualified to do business 
in Ohio, consider the value of that real estate as capital of a foreign corpo
ration, invested in Ohio?" 

In said former request as above set forth it appears that the foreign corporation 
in question purchased property in this state and conveyed the same to a trustee for 
said corporation. While you state in your present inquiry that said corporation 
purchased land in this state, it further appears that the title to said land is held by 
a trustee for the benefit of the seller who has not been paid for his land by said cor
poration. 

I am informed by the representative of said corporation that the title to said 
·land was conveyed direct from the person referred to in your inquiry as the "seller" 
to the aforesaid trustee; that by the terms of a contract made and entered into be
tween the seller, the trustee and the corporation, it is agreed that the title to the land 
in question shall remain in the name of the trustee for the benefit of the seller; that 
the trustee shall pay all taxes on said property as the same become due and that the 
corporation shall proceed, as set forth in your inquiry to subdivide said land, plat 
the same and sell the lots to individual purchasers who receive a deed direct from 
the trustee .upon the payment to said trustee of the consideration price. The trus
tee, out of the funds. thus received by him, pays the original owner of the land, the 
seller, the purchase price of each of the several lots so sold, as agreed upon in said 
contract, and any balance is turned over to the corporation. The title to said land 
as a whole or to any of the lots when the same is subdivided is not to be conveyed 
to said corporation by the terms of said contract and the corporation at no time owns 
said property. 

In performing that part of the contract on its part to be performed, the only 
thing required by the terms of said contract to be done by said corporation, is to sub
divide and plat the land in question into lots, develop the same by such improve
ments as it sees fit to make and sell said lots so developed. The paying of any money 
to the original owner, hereinbefore designated as the seller, is contingent upon the 
sale of said lots to individual purchasers, in which event, as has already been stated, 
the consideration agreed upon passes to said original owner direct from the trustee, 
and the only capital of said c'orpbration used in said enterprise is that invested by 
it in the subdivision, platting and development of the aforesaid lots and in the sale 
of the same. 

The provisions of the statutes applicable to the question now under consider
ation are found in section 183, et seq., of the General Code. Section 183, G. C., pro
vides as follows: 

"Before doing business in this state, a foreign corporation organized for 
profit and owning or using a part or all of its capital or plant in this state shall 
make and file with the secretary of state, in such form as he may prescribe, 
a statement under oath of its president, secretary, treasurer, superintendent 
or managing agent in this state, containing the following facts: * * * 

"3. The value of the property owned and used by the corporation in 
Ohio, where situated, and the value of the property of the corporation owned 
and used outside of Ohio. 
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"4. The proportion of the capital stock of the corporation represented 
by property owned a1td used and by business transacted in Ohio." 

Section 184, G. C., provides: 

"From the facts thus reported and any other facts coming to his knowl
edge, the secretary of state shall determine the proportion of the capital 
stock of the corporation represented by its property and business in this 
state, and shall charge and collect from such corporation for the privilege 
of exercising its franchise in this state, one-tenth of one per cent. upon the 
proportion of its authorized capital stock represented by property owned and 
used and business transacted in this state, but not less than ten dollars in 
any case. "Cpon the payment of such fee the secretary of state shall make 
and deliver to such foreign corporation a certificate that it has complied 
with the laws of Ohio and is authorized to do business therein, stating the 
amount of its authorized capital stock and the proportion of such authorized 
capital stock represented in this state." 

Section 185, G. C., relates to the filing of supplemental ·statements in the event 
of a change in proportion, etc., and provides: 

"A corporation which has filed its statement and paid the fee pres
cribed by the preceding two sections and which thereafter shall increase 
the proportion of its capital stock, represented by property used and business 
done in this state, shall file within thirty days after such increase an additional 
statement with the secretary of state, and pay a fee of one-tenth of one per 
cent. upon the increase of its authorized capital stock represented by prop
erty owned and business transacted in this state." 

Attention was called in my former opinion to the somewhat inconsistent use 
of the words "owning or using" found in the first part of section lRil, G. C:., supra, 
when compared wjth the use of the words "owned and used" as found in the latter 
part of the same section as well as in section 184, G. C., and the word "used" as the 
same appears in section 185, G. C. 

It was observed in said opinion that while the trustees referred to in said in
quiry may be, for many purposes, the "owner" of the trust property in question, 
nevertheless it is competent for the legislature to treat the beneficiary as the owner, 
at least, provided the trustee has himself no beneficial interest; that if the trustee 
has no beneficial interest the beneficiary is the one who is entitled to the "use" of 
the property; that the trustee administers and manages the property for the use of 
the beneficiary and that the beneficiary would be the one "using" the property, whether 
he would be regarded as the "owner" thereof or not, unless the trustee's interest were 
such as to entitle him also to a substantial use. 

I quote the following from said opinion for the purpose of distinguishing the 
conclusion therein reached from the proper conclusion to be reached upon the facts 
now under consideration: 

"You do not state the facts which you have in mind fully, but I am 
assuming that the trustee is managing the property for the use of the corpo
ration and in furtherance of its corporate objects. If that is the case, then 
it is clear that the corporation is exercising its corporate powers and fran
chises by means of the confidence reposed in the trustee and with respect to 
the property in his mere legal custody and control. It will, of course, be 
assumed that the corporation has power so to conduct its business under 
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its charter or articles of incorporation. That being the case, it is, there
fore, also clear that the corporation is exercising its corporate franchises 
with respect to the beneficial use and enjoyment of the property to an extent 
different in degree only, and not in substance, from that to which it would 
exercise its franchises if it actually owned the legal title to the property." 

It was held in said former opinion that the corporation, upon the assumptions 
above made, is to be regarded as "owning and using" property in Ohio wtthin the 
meaning of the Ohio statutes. It was further observed that the statute is aimed at 
two kinds of franchises or privileges which are granted by the state: First, the priv
ilege of -cchaving" and, second, the privilege of "doing," and that every possible cor
porate franchise that may be exercised in this state is intended to be comprehended 
within these two groups. The question was then raised as to whether the actual in
terest of the beneficiary under the circumstances named is to be regarded as propri
etary, in the nature of the exercise of a property interest, or as the "doing of busi
ness" within the meaning of the above provision of the statute, and it was held that 
a beneficiary's interest and its exercise as to Ohio property, is to be regarded for the 
purpose of the statutes under consideration, as a property interest. In conclusion, 
it was held that when the corporation in question qualifies to do business in Ohio it 
must report the property in which it has the beneficial interest and the legal title to 
which is vested in a trustee, as property "owned" by it in this state. 

It will readily be observed that my former opinion was based on the fact stated 
that the title to the land in question was held by the trustee in trust for the use and 
benefit of the corporation referred to in said former inquiry, and the assumption that 
the trustee was managing said property for the use of the corporation in the further
ance of its corporate objects. 

It now appears that the corporation is not theowner of said property, within the 
meaning of that term as used in said former opinion, but that the trustee holds the 
title to said property in trust for the original owner, and in view of the terms of the 
above mentioned contract, as hereinbefore set forth, I am of the opinion that said 
corporation is not the "owner" of said property within the meaning of the provisions 
of section 183 et seq., of the General Code. 

It is clear, however, that in subdividing the land in question into lots, in develop
ing and selling said lots and in using its capital for these purposes said corporation is 
"doing business" in this state within the meaning of the provision of section 183,-G. C., 
supra. Your first question must therefore be answered in the affirmative. 

In view of what has already been said I am of the opinion in answer to your second 
question that the money invested by said corporation in the above mentioned pur
poses will represent the proportion of its capital stock used in transacting its business 
in this state in determining the foreign corporation tax required by provision of sec
tion 184, G. C., supra. 

While one of the activities of the corporation in question, under its contract with 
the original owner of the aforesaid land and his trustee, is to sell the lots into which 
said land is subdivided, and, in the performance of said contract in this respect, the 
corporation acts as a selling agent for said trustee, it is e_vident that the relation of 
said corporation to said original owner and his trustee, created by the terms of said 
contract is more than that of a mere selling agent." The profit realized ·by said corpora
tion in performing said contract results from the subdivision and platting of the land 
in question into lots and the development of the same by the improvements herein
before referred to. In investing its capital for these purposes said corporation ac
quires an interest in said lots by the terms of said contract and in this way its capital 
is invested and used in the business transacted in this state in the exercise of its cor
porate franchise. This is in answer to your third question. 

Your fourth question has already been answered in an wering your second question. 



ATTORNEY -GENERAL. 1065 

In arriving at the conclusions above expressed in answer to the questions sub
mitted by you, it is to be understood that said conclusions are based upon the facts 
stated in connection that said inquiries and are confined to the particular corporation 
in question and are not to be applied to the case of a foreign corporation holding the 
legal title to land in Ohio for the purpose of development and sale when subdivided 
into lots, or to a foreign corporation having an equitable title to land in this state to 
be developed and sold as aforesaid, the legal title being in a trustee for said corporation. 

Respectfully, 
EDWARD c. TUR.'I,"'ER, . 

Attorney-General. 

1714. 

COUNTY COMMISSIONERS-SECTION 5649-3d, G. C., GENERALLY SPEAK
ING RENDERS SECTIOX 2571, G. C., INOPERATIVE-TRA..~SFER OF 
FUNDS UNDER SECTIONS 2296 AND 2297, G. C.-WHEN SUCH APPRO
PRIATION IS AVAILABLE IN VIEW OF LIMITATION FIXED BY SEC
TIONS 5649-3a AND 5649-3d, G. C.-ILLEGAL TRAXSFER, HOW COR
RECTED-WHERE COUNTY AUDITOR FAILED TO CHARGE BACK 
ELECTION EXPENSES DUE FROM POLITICAL SUBDIVISIONS-MAY 
PROCEED UNDER SECTION 2571, G. C., TO REIMBURSE FUND
COMMISSIONERS MAY BORROW MONEY TO PAY FOR COUNTY 
CHARGES IN INSTITUTION FOR FEEBLE MINDED-MAY NOT BOR
ROW FOR OVERDRAFT UNDER AUTHORITY OF SECTION 5656, G. C. 
-COMMISSIONERS MAY NOT BORROW MONEY UNDER SAID SEC
TION TO PAY FOR LABOR ON ROADS-COUNTY HAS CONTINUING 
AUTHORITY TO ISSUE BONDS AND NOTES-FLOOD EMERGENCY 
ACT FOR PURPOSES MENTIONED IN SEC110N 3 OF SAID ACT. 

Generally speaking, the eflect of the provisions of section 5649-3d, G. C., is to render 
the provisions of section 2571, G. C., inoperative. 

SUbject to the exception provided in section 2296, G. C., 103 0. L., 522, the respective 
boards or officers mentioned in said section may, under mtthority of it.~ provision.~ and 
in compliance with the provisions of section 2297 et seq., G. C., transfer surplus money 
in one fund to another under their respective control, and when the transfer of money is 
made to one of the funds mentioned and referred to in sections 5649-3a and 5649-3d, G. C., 
said money, as found at the beginning of the fiscal half year, in the fund to which the same 
has been transferred, is available for appropriation in said fund by the board or officers 
having control of the same and, when appropriated,_ may be expended during said semi
annual period for the purposes f.or which said fund is established. 

Where as a result of an attempted illegal transfer of funds by the county commissioners 
of a county, the books of the county auditor have been changed in conformity with such action, 
the commissioners of such county should by proper resolution correct their records and the 
books of the county auditor should be immediately corrected so as to show the trwJ status of 
each of the several funds of the county, even though as a result of such correction one or 
more of said funds to which said board of county commissioners has illegally attempted to 
transfer money will show an overdraft. 

Where the auditor of a county by inadvertence failed at the February, 1916, settlement 
to charge back the portion of primary and election expenses due from the several political 
subdivisions of said county for the year 1915, thus causing a deficit in said county election 
fund, the auditior, treasurer and commissioners of said county may proceed under author
ity of and in the manner provided by section 2571, G. C., to transfer from the undivided tax 
funds belonging to the se~.·eral political subditisions in said county, to said county election 



1066 OPINIONS 

fund, an amount of money sufficient to meet· the expenses charged by law against said 
county election fund. 

A charge against a county for the maintenance, in the custodial department of the 
institution for feeble-minded, of persons over the age of fifteen years and residents of said 
county, under provision of section 1898, G. C., as in force prior to its repeal by the act of 
the general assembly as found in 103, 0. L., 864-914 (said provisions being now found in 
section 1815-12, G. C., 106, 0. L., 503) is a valid, existing and binding indebtedness of 
the county until the same is paid and the commissioners of such county may, if there is no 
money in the county treasury available for such purpose, borrow money for said purpose 
under authority of and in compliance with the requirements of section 5656 et seq. of the 
General Code. 

County commissioners may not borrow money under authority of section 5656 et seq., 
G. C., for the ]JUrpose of covering an overdraft in a county fund. 

While the claims of persons for labor performed on the highways of a county under 
the direction and approval of the commissioners, from March to September, 1915, are moral 
obligations of the county which might be paid by said county commissioners out of the road 
repair fund of said county if there were money in the county treasury to the credit of said 
fund and available for said purpose, said claims are not valid, existing and _binding obli
gations of the county for the payment of which said county commissioners may borrow money 
under authority of section 5656, G. C. 

Under provision of section 3 of the so-called flood emergency act (103 0. L. 141) the 
board of county commissioners of a county has continuing authority to issue the necessary 
bonds or notes to provide sufficient money in the "Flood Emergency Fund" to meet the 
obligations of said county when the same become payable according to the terms of contracts 
duly made by said county commissioners for the purposes mentioned and referred to in 
said section 3 of said act. 

CoLUMBUS, OHIO, June 20, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-In your letter under date of April 19th you request my opinion 
on several questions involving the interpretation of a number of statutes governing 
the commissioners, auditor and treasurer of a county in the administration of their 
respective offices and in the performance of their official duties. Your questions 
will be considered in the order in which you have submitted them, your first question 
reading as follows: 

"1. Section 2571, G. C., authorizes the transfer of funds from the un
divided general tax fund to a depleted or overdrawn fund. 

"Is not this section repealed by implication, or at least rendered of no 
avail, by the requirement of section 5649-3d, requiring semi-annual appropria
tions, and directing that all expenditures for the ensuing six months be con
fined to the sum so fixed for each fund?" 

Section 2571, G. C., provides: 

"Section 2571. When any fund is exhausted the county auditor and 
treasurer shall make an estimate of the amount of money belonging to such 
fund which has been collected as taxes and credited to the undivided tax funds 
in the treasury. If the commissioners deem it advisable, by an order entered 
on their journal, they may authorize the auditor and treasurer to transfer 
from such undivided tax funds to the fund so exhausted an amount not to 
exceed three-fourths of the amount so estimated to belong to the exhausted 
fund. At the next semi-annual distribution of taxes the amount so trans-
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ferred shall be deducted from the total amount found to be due such fund. 
The estimate shall be made in writing, signed by the auditor and treasurer, 
and recorded on the commissioners' journal." 

Prior to the enactment of the provisions of section 5649-3d, one of the sections 
of the so-called Smith one per cent. law, it was the common practice of the auditor 
and treasurer of the county, acting under the direction of the county commissioners, 
to make "advances" to exhausted funds from the undivided tax funds, under authority 
of the above provisions of section 2571, G. C., and in the manner therein prescribed. 
This practice resulted in an extravagant expenditure of public funds by public officials, 
and the legislature, recognizing this prevailing tendency, enacted the provisions of 
the Smith law for the manifest purpose of limiting puhlic officials in the expenditurE> 
of money, and compelling said officials in the administration of the duties of their 
respective offices to· conduct the business of said offices practically on a cash basis, 
and to keep the expenditures for each semi-annual period from each particular fund 
within the amount of money realized in said fund from the semi-annual collection of 
taxes and all other sources of revenue and any balance in said fund at the beginning 
of such semi-annual period. 

Section 5649-3d provides: 

"At the beginning of each fiscal half year the various boards mentioned 
in section 5649-3a of this act shall make appropriations for each of the several 
objects for which money has to be provided from the moneys known to be in the 
treasury from the collection of taxes and all other sources of revenue, and 
all expenditures within the following six months shall be made from and 
within such appropriations and balances thereof, but no appropriation shall 
be made for any purpose not set forth in the annual budget, nor for a greater 
amount for such purpose than the total amount fixed by the budget com
missioners, exclusive of receipts and balances." 

The plain terms of the above provisions of said section 5649-3d, G. C., require 
that all expenditures for any fiscal half year from any fund must be confined to the 
appropriation made out of said fund for said period by the proper officials in charge 
of the same, and to any balance remaining in said fund at the beginning of said period. 

I am of the opinion, therefore, in answer to your first question, that the effect 
of the provisions of said section 5649-3d, G. C., is to prevent the expenditure, during 
any semi-annual period, from any county fund, of money "advanced" to said fund 
during said period from the undivided tax funds by the county auditor and treasurer, 
under the direction of the county commissioners in the exercise of the authority vested 
in said officials by the above provisions of section 2571, G. C. In other words, the 
practical effect, generally speaking, of the provisions of said section 5649-3d, G. C., is. 
to render the provisions of said section 2571, G. C., inoperative. 

Your second question is as follows· 

"2. Section 2296, et seq., as amended 0. L. 103, page 521, authorizes 
the transfer of funds upon application to the court of common pleas. 

"Can a transfer by this or any other means be made so as to be available 
for appropriation and expenditure in the fund to which transferred, in view 
of the limitations fixed by section 5649-3a and 5649-3d?" 

Section 2296, G. C. (103 0. L., 522), provides· 

"The county commissioners, township trustees, the board of education· 
of a school district, or the council or other board having the legislative power-
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of a municipality, may transfer public funds, except the proceeds or balances 
of special levies, loans or bond issues under their supervision, from one fund 
to another, or to a new fund created under their respective supervision, in 
the manner hereafter provided, which shall be in addition to all other pro
cedure now provided by Jaw." 

It will be observed that proceeds or balances of special levies, loans or bond issues 
may not be transferred under the above provision of section 2296, G. C., taken in 
co,npection with the provisions of section 2297, et seq., of the General Code. The 
disposition of such proceeds or balances is governed by section 5654, G. C. (103 0. L., 
521), which provides: · · 

"The proceeds of a special tax, Joan or bond issue shall not be used for 
any other purpose than that for which the same was levied, issued or made, 
except as herein provided. When there is in the treasury of any city, village, 
county, township or school district a surplus of the proceeds of a special tax, 
or of the proceeds of a Joan or bond issue, which cannot be used, or which is not 
needed for the purpose for which the tax was levied, or the Joan made, or 
the bonds issued, all of such surplus shall be transferred immediately by the 
officer, toard or council having charge of such surplus, to the sinking fund of 

such city, village, county, township or school district, and thereafter shall 
be subject to the uses of such sinking fund." 

It seems clear, however, that subject to the exception providl')d in said section 
2296, G. C., the respective boards or officers mentioned in said section may, under 
authority of its provisions, and in compliance with the provisions of section 2297, 
et seq., of the General Code, transfer surplus money in one fund to another under 
their respective control, if upon application to the court of common pleas of the county, 
and on the hearing of said application the court finds that the requirements of the 
statutes have been complied with, that the petition states sufficient facts, that there 
are good reasons, or that a necessity exists for the transfer, and that no injury will 
result therefrom, and orders the same to be made. 

When a transfer of money is made to one of the funds mentioned and referred 
to in sections 5649-3a and 5649-3d, of the General Code, I am of the opinion, in an
swer to your second question, that said money as found, at the beginning of the fiscal 
half year, in the fund to which the same has been transferred, is available for appro
priation in said fund by the board or officers having control of the same and, when 
nppropriated, may be expended during said semi-annual period for the purposes for 
which said fund is established. 

Your third inquiry is as follows: 

"3. Transfers of funds having been illegally made, should correction 
be made by a retransfer of the amount to the fund from which taken, with
out regard to a resultant overdraft in the debtor fund?" 

This question evidently relates to the situation where the board of county com
missioners has attempted to transfer money from one county fund to another without 
authority in Jaw or in a manner contrary to the requirements of the statutes govern
ing such transfer. Such attempted transfer being illegal, the effect in Jaw, in so far 
as the amounts of money in the treasury of the county. to the credit of its several 
funds are concerned, is the same as if no action had been taken and I am of the opinion 
in answer to your third question that where, as a result of such attempted transfer, 
the books of the county auditor have been changed in conformity with such action, 
the commissioners of such county should by proper resolution correct their records 
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and the books of the county auditor should be immediately corrected so as to show 
the true status of each of the several funds of the county even though as a result of 
such correction one or more of said funds to which said boa.r.d of county commission
ers has illegally attempted to transfer money will show an overdraft. 

Your fourth question reads as follows: 

"4. The auditor having failed to charge back on semi-annual settle
ment the portion of primary and election expenses due from the various 
political subdivisions of the county for the year 1915, causes a shortage in 
the election fund. 

":\lay the. election fund be credited with this amount from the undi
vided general tax fund as an immediate correction of the error, the proper 
charge to be deducted from the distributive share of the several districts at 
the settlement of August, 1916, or must money be borrowed to carry the ex
penses payable from the election fund until the actual correction is made 
at the August settlement?" 

In view of the fact that proper election expenses for the year 1916 are charged 
by law against the county election fund and must be paid out of said fund, and in 
view of the further fact that through inadvertance the county auditor of the county 
referred to in your inquiry failed to charge back, at the semi-annual settlement in 
February, 1916, the portion of primary and election expenses due from the several 
political subdivisions of said county for the year 1915, thus causing at this time a 
shortage in said county election fund, I can see no valid objection to holding that the 
auditor and treasurer of said county may proceed under authority of section 2571, 
G. C., supra, to estimate the amount of money in the county treasury to the credit of 
the undivided general tax funds and belonging to the several political subdivisions 
in question, from which funds said election expenses should have been withheld at 
said semi-annual settlement in February, 1916, and that upon the determination of 
these several amounts and the aggregate thereof, the commissioners of said county, 
acting under authority of said section 2571, G. C., supra, may, by a resolution fully 
setting forth the facts showing such inadvertance of the county auditor, and by an 
order on their journal, authorize said auditor and treasurer to transfer from such 
undivided tax funds to the county election fund an amount sufficient to meet the 
expenses charged by law against said county election fund and in this way avoid the 
necessity of borrowing money under authority of section 5656, et seq., of the General 
Code to pay said indebtedness on account of having to wait until the·August settle
ment, at which time the several amounts which should have been withheld from the 
several funds of the various political subdivisions of the county at the February set
tlement, would have to be withheld in making the semi-annual distribution in August 
of this year. It is assumed, of course, in advising that the county officials may act 
under authority of said section 2571, G. C., supra, that the auditor and treasurer in 
estimating the amount of money in the county treasury to the cradit of the undi
vided general tax funds and belonging to the several political subdivisions in ques
tion, will find sufficient money in the county treasury to the credit of said undivided 
general tax funds which, under the limitation prescribed by the latter part of said 
section 2571, G. C., may be transferred to said county election fund for the aforesaid 
purpose. 

While I have already held in answer to your first question, that, generally speak
ing, the provisions of section 2571, G. C., are rendered inoperative by "the provisions 
of section 5649-3d, G. C., I do not think that the transfer of money to the county 
election fund in the manner above suggested can be considered an "advance" in the 
sense that the same is prohibited by section 5649-3d, G. C., for the reason that by 
inadvertance the county auditor failed to wihhhold from the several political sub-
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divisions of the county the several amounts due said county election fund at the Feb
ruary, 1916, settlement, and the deficit in said county election fund at this time is 
not due to expenditures from said fund prohibited by section 5649-3d, G. C. In 
advising that said county officers may act under authority of said section 2571, G. 
C., for the purpose of making up· the deficit in said county election fund caused by 
said inadvertance of the county auditor, I would not be understood as holding that 
the authority of said section mt~:Y still be invoked by county officers for the purpose 
of making "advances" to exhausted current expense funds in cases where said funds 
have been exhausted by expenditures made by the county commissioners during any 
fiscal half year cont~ary to the provisions of said section 5649-3d, G. C. I am of the 
opinion therefore, in answer to your fourth question, that the county commissioners, 
auditor and treasurer of the county referred to in your inquiry may proceed in the 
manner above suggested to remedy the situation presented by said inquiry. 

Your fifth inquiry is as follows: 

"5 On March 10, 1913, the county commissioners authorized and ne
gotiated a loan of $7,000 00 to pay an indebtedness due the Institution for 
Feeble-minded. The proceeds of the loan were credited to the county fund 
and thereafter expended for the general uses of that fund, the indebtedness 
for which it was to provide remaining unpaid at the prese:nt time The loan 
was afterward repaid from the county fund. 

"May the present board of commissioners make a new loan to cover this 
indebtedness?" 

The indebtedness referred to in your inquiry, and to pay which the county com
missioners mentioned in said inquiry borrowed said sum of $7,000.00, was evidently 
charged against the county in question by virtue of the provisions of section 1898, 
G. C., which, as in force prior to its repeal by the act of the general assembly, as found 
in 103 0. L., 864-914, provided as follows: 

"For each person over the age of fifteen years, in the custodial department 
from any county in the state, the trustees and superintendent may charge 
against such county a sum not exceeding the annual per capita cost to the 
county of suj:Jpor'ting inmates in its county infirmary, as shown by the annual 
report of the boartl of state charities. The treasurer of the county shall pay 
the annual draft of the financial officer of the institution for the aggregate 
amount chargeable against such county, for the preceding year, for such 
inmates." 

I note, however, that the foregoing provisions of section 1898, G. C., were carried 
forward by the general assembly and are now found in section 1815-12, G. C. (106 
0. L., 503.) 

Assuming that the amount of said charge was properly determined and that 
there was no money in the treasury of said county available for the payment of said 
amount, said charge was a valid, existing and binding obligation of the county for 
the payment of which the county commissioners, acting under authority and in com
pliance with the requirements of section 5656, et seq., of the General Code, may bor
row money. 

While the action of the former board of county commissioners in crediting the 
general county fund with the proceeds of the loan negotiated by them for the pur
pose of paying the aforesaid indebtedness, and in expending said sum of 87,000.00 
for purposes other than those for which the loan was made, was without authority 
in law, the indebtedness still remains unpaid and is therefore a valid, existing obli_ 
gation of the county which must be paid, and I am of the opinion, in answer to you 

r 
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fifth question, that the present board of county commissioners may borrow money 
for this purpose under authority and in compliance with the requirements of said 
section 5656, et seq., of the General Code. 

Your sixth question is as follows: 

"6. On April 7, 1914, the county commissioners authorized and nego
tiated a loan of 820,000.00 upon notes of the county, the proceeds of the loan 
being used to cover overdrafts then existing in the building and county road 
funds. Of this loan 89,000.00 remains unpaid. 

"Both of the funds benefited by this loan being wholly contractual in 
nature, both the creation of the overdraft and the borrowing of money for 
their use would be forbidden by the provisions of Sees. 5649-3a and 5649-3d. 

"Therefore, there having been no authority of law for the loan, under 
what obligation is the county placed for its repayment? 

"If the county is bound therefor, both of these funds being exhausted, 
may this debt be funded by a bond issue?" 

The overdrafts in question must have resulted from the letting of contracts by the 
county commissioners under either one of two conditions: (1) Where prior to the let
ting of a contract to be paid out of the county building fund or county road fund, as 
the case might be, the county auditor certified that money was in the county treasury 
to the credit of the fund out of which said contract was to be paid and available for 
the purpose for which said contract was let, in compliance with the requirements of 
section 5660, G. C., when in fact such fund was not available; (2) Where the contract 
was let without the certificate of available funds being filed with the county commis
sioners by the county auditor. 

It is evident that a contract let under the first condition above stated, providing 
the county commissioners complied with all the requirements of law governing the 
letting of same, would be binding upon the county, and upon default in the payment 
to the contractor of any amount due according to the terms of said contract, the con
tractor could recover from the county. It is equally clear that a contract let under 
the second condition above mentioned was made without authority in law and section 
5661, G. C., provides that such a contract shall be void. It is well settled by the hold
ings of the comts in this state that the contractor could not have recovered any sum 
from the county if the county commissioners had refused to pay said contractor for 
material furnished or labor performed according to the terms of said contract. 

It appears, however, that the claims of contractors according to the terms of con
tracts let under authority of the foregoing conditions were paid out of the treasury in 
question on the allowance of the county commissioners and the warrant of the county 
auditor, and as a result of this clear violation of the Jaw by the county auditor or the 
county commissioners, as the case might have been, the overdrafts referred to in your 
inquiry were created. It is unnecessary for the purpose of answering your question 
to express an opinion on the question as to whether the county commissioners would 
have had authority to borrow money under section 5656, et seq., of the General Code 
to secure funds to meet the payment of obligations incurred under contracts Jet under 
the first condition above set forth when the same became due. It is sufficient to 
observe that said oblig~tions were paid out of the county treasury as the same became 
due according to the terms of the contracts and the overdrafts in question were thus 
created. I am clearly of the opinion that at the time the loan of 820,000.00 referred 
to in your inquiry was negotiated by said county commissioners to cover said over
drafts, there was not a valid, existing and binding indebtedness of the county for 
the payment of which said county commissioners could borrow money under authority 
of section 5656, et seq., of the General Code. I am of the opinion therefore in answer 
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to your sixth question that the aforesaid loan was not a legal obligation of the county 
referred to in said inquiry and that the balance of 89,000.00 remaining unpaid cannot 
be funded by a bond issue under provision of said section 5656, et seq., of the General 
Code. 

If, however, upon the presentation of said claim to the commissioners of the county 
in question and their refusal to allow the same, the jurisdiction of the court should 
be invoked, and upon consideration of all the facts and circumstances of the case 
the court should hold the county estopped to deny the validity of said claims and 
should render judgl!lent against said county for the amount of such claims, said judg
ment would in my opinion constitute a valid indebtedness of said county for the pay
ment of which the county commissioners might borrow money under authority of 
said section 565.6, et seq., of the General Code. 

Your seventh question is as follows: 

"7. Certain persons having performed labor on the county highways 
under the direction and by· the instruction and with the approval of the 
county colmmissioners during the period from M3!rch to September, 1915, 
no certificate having been made by the auditor that funds were in the treasury 
or in process of collection for that purpose, and there being in fact no funds 
at that time in the county treasury available for such use, is the county 
under either a legal or moral obligation to pay the claims presented for com
pensation for such labor? 

"If the county is legally bound, the funds from which these claims 
are payable, being exhausted, may the commissioners borrow funds in order 
to make payment?" 

While I think the claims referred to in your inquiry are moral obligations of the 
county which might be paid by the county commissioners out of the road repair fund 
of said county if there wer~ sufficient mone'Y in the rounty treasury to the credit of 
said fund and available for said purpose, in view of the plain provision of section 5660, 
G. C., that 

"The commiSsiOners of a county * * * shall not enter into any 
contract, agreement or obligation involving the expenditure of money, or 
pass any resolution or order for the appropriation or expenditure of money, 
unless the auditor * * * first certifies that the money required for the 
payment of such obligation or appropriation is in the treasury to the credit 
of the fund from which it is to be drawn, or has been levied and placed on the 
duplicate and in process of collection and not appropriated for imy other 
purpose; * * *" 

taken in connection with the provision of section 5661, G. C., that 

"All contracts, agreements or obligations and orders or resolutions 
entered into or passed contrary to the provisions of the next preceding sec
tion, shall be void, * * *" 

and the further provisions of section 5649-3d, G. C., as above quoted, and in conformity 
with what has already been said in answer to your sixth question, I am compelled 
to hold in answer to your seventh question that the claims therein referred to are 
not legal obligations of the county for the payment of which the county commissioners 
may borrow money under authority of section 5656, et seq., of the General Code. 
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Your eighth question is as follows: 

"8. The auditor certifies that the money required for a certain improve
ment is in the county treasury to the credit of the fund from which it is to 
be drawn, or has been levied and placed on the duplicate and is in process of 
collection and not appropriated for any other purpose, when in truth and in 
fact, said money was not in the treasury, levied or in process of collection. 

"Is a contract, otherwise regular, let under such circumstances a legal 
and binding obligation on the county, and is the county under either a legal 
or moral obligation to pay the unpaid balance on such contract?" 

This question has already been answered in answering your sixth question. 
Your ninth question reads as follows: 

"9. Under authority of the flood emergency act of April, 1915 (0. L., 103, 
page 141), an emergency fund was created by the sale of S440,000.00. Con
tracts let under that act and payable from this fund have exhausted the 
proceeds of the original sale of bonds, and unpaid balances amounting to 
about $20,000.00 are still outstanding. 

"Is there any authority of law for a further bond issue or other relief for this 
fund in order to meet its outstanding obligations?" 

While section 1 of the so-called flood emergency act (103 0. L., 141), was amended 
in 104 0. L., 183, so as to extend the provisions of said act to the repair, reconstruc
tion and replacement of public property and public ways destroyed or injured by 
floods occurring in July, 1913, and section 6 of said act as originally enacted was amended 
in 103 0. L., 761, for the purpose of correcting typographical errors therein, the only 
section of said act to which reference need be made for the purpose of answering your 
question is section 3 (103 0. L., 143), which _provides as follows: 

"For the purposes mentioned in sections 1 and 2 of this act, and for the 
permanent repair, reconstruction or replacement of public property or public 
ways destroyed or injured in the manner and at the time described in sec
tion 1 of this act, any board of county commissioners, board of education, 
township trustees or council of any municipal corporation or the road com
missioners of any road district may issue bonds or notes of the corporation, 
subdivision or district as needed. * * *" 

It seems clear to my mind that under the above provision df section 3 of the said 
flood emergency act the board of county commissioners of the county referred to in 
your inquiry has continuing authority to issue the necessary bonds to provide suf
ficient money in the "flood emergency fund" to meet the obligations of said county 
when the same become payable according to the terms of contracts duly made by 
said county commissioners for the purposes mentioned and referred to in said section 
3 of said act. I am of the opinion therefore in answer to your ninth question that, 
upon the facts therein stated, said county commissioners may, acting under authority 
and in compliance with the requirements of said flood emergency act, issue bonds 
for the purpose of providing sufficient money in the "flood emergency fund" of said 
county to pay the balances du_e according to the terms of the aforesaid contract and 
still outstanding. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1715. 

DISAPPROVAL, RESOLUTIOX FOR I:VIPROVE:\IEXT OF CERTAIX 
ROAD IX FAYETTE COUXTY, OHIO. 

CoLUMBUS, OHIO, June 20, 1916. 

HaN. CLJNTOK COWEN, State Highway Commissioucr, Columbus, Ohiu. 
DEAR SIR :-I have your communication of June 16. 1916, transmitting to me 

for examination final resolution relating to section "A" of the Cincinnati-Zanesville 
road in Fayette county, petition X o. 2330, I. C. H. X o. 10. 

This resolution was submitted to me for approval on June 12, 1916, and under 
date of June 15th I returned the resolution to you without my approval for the 
reason, among other things, that it appears that main market road funds are to 
be used in part, but it does not appear either upon the face of the. resolution or 
by a certificate attached to or endorsed thereon that the road in question is a main 
market road. The resolution is still defective in this particular, and I am therefore 
again returning the same without my approval. 

1716. 

Respectfully, 
EDWARD c. TURNER, 

Attonzey-Ge11eral. 

APPROVAL, RESOLUTIO;\S FOR E\fPROVD1EXT OF CERTAIN ROADS 
IX COSHOCTOX, FAIRFIELD, MUSKINGUM, FRAl\KLIN. AND MADI
SOX COUXTIES, OHIO. 

CoLUMBus, OHio, June 20, 1916. 

RoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have )•our communications of June 16 and June 17, 1916, trans

mitting to me for examination final resolutions relating to the following roads: 

"Coshocton county-Sec. 'A,' \Nalhonding-Xew Guilford road, Pet. l'\o. 
356, I. C. H. No. 411. 

"Fairfield county-Sec. 'A,' Lancaster-Kirkersville road, Pet. No. 2325, 
I. C. H. l\ o. 462. 

"Fairfield county-Sec. 'A,' Lancaster-Kirkersville road, Pet. X o. 2325, 
I. C. H. K o. 462. 

"Muskingum cOLinty-Sec. 'L.' Zanesville-Dresden road, Pet. X o. 2752, 
I. C. H. X o. 344. 

"Franklin county_.:.Sec. ';\I,' Columbus-Sandusky road, Pet. No. 2339, 
I. C. H. Xo. 4. 

":Muskingum county-Sec. 'K,' Zanesville-Cincinnati road. Pet. X o. 
2754, I. C. H. X o. 10. 

"::O.Iadison county-Sec. 'E,' \Vashington-London road, Pet. Xo. 2634, 
I. C. H. Xo. 244." 

I find these resolutions to be in regular form and am therefore returning 
the same with my approval endorsed thereon. 

Respectfully, 
EDWARD c. TURNER, 

A ttomey-General. 
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1717. 

DITCHEs-COUXTY CO:\DIISSIOXERS HAVE JURISDICTIO~ U~DER 
SECTIOX 6443, G. C., EVEX IF DITCH IS LOCATED I:.J :\lORE THAN 
OXE TOWXSHIP. 

It is 110t essential to the jurisdiction of county commissioners in the matter of 
the /ocati01z, construction, straiglztening, altering, deepening, wide1zing, boxing or 
tiling a ditch, drain or water course as conferred by section 6443, G. C., that such 
ditch, drain or water course be located in more than one tow1zship within the county. 

CoLUMBUS, Omo, June 21, 1916. 

HoN. PERRY s~IITH, Prosecuting Attorney, Zanesville, Ohio. 
DEAR SIR:-Yours under date of June 13, 1916, is as follows: 

"Find enclosed a request or an application to repair and improve a 
water course in Falls township, :\Itiskingum county, Ohio, the same having 
been filed with the auditor and with the board of county commissioners on 
the 12th day of :\lay, 1916. 

"The county commissioners have asked me to have you )Qok over this 
petition and say whether they have jurisdiction or not in viewing this so
called water course. l have given the commissioners my opinion in refer
ence to this application and have said to them that the county commis
sioners have no jurisdiction as this contemplated ditch is in Falls town
ship alone and it would be the duty of the trustees of Falls township to ar
range for this ditch . 

.. Further, if this ditch should be constructed as applicant desires, it 
would throw the water over and upon another farm, which would mean 
damages to the adjoining farm where the water is to be thrown and the 
county commissioners would l.Jecume lial.Jle for any damages sustained. 
There is no one in Falls township complaining as to the public health, con
venience and welfare, save and except John H. Shipps and :\Ir. Hearing, 
who bought this farm some eighteen years ago, platted it into lots, made 
the streets and built the ditch to carry the water at that time. Since then 
the buildings which have been put upon these lots, have connected their 
sinks in their kitchens with the tile or drain and the water from the roofs 
causing the same to be filled up and it seems to me that the proper ones to 
complain in reference to the health, convenience and the necessity for the 
improvement should be made by the parties who complained of the incon
venience and the unhealthiness and not the land owners, who desire to 
have the ditch made for their convenience, so that they can sell their land 
to a greater advantage through the officers of :\Iuskingum county. 

"I have advised the county commissioners that they have no jurisdic
tion and from the reading of sections 6447, 6451 and 6455 of the Gen
eral Code, it seems to me that the county commissioners cannot interfere 
where the ditch or drainage is sought to be made in \Vayne township, but 
must go through two or more townships in order to give them jurisdiction 
of the case. 

"Am I right in my contention or am I wrong? I have so held and so 
advised the county commissioners, but they are anxious to have your in
terpretation in reference to this petition as filed and you will see that no 
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where in the petition or application do they allege that this drain is to be 
in any other township than Falls, therefore, it is the duty of the applicants 
to take this matter up with the township trustees of Falls township.;' 

Accompanying your inquiry you submit for examination the original application 
filed with the county commissioners, together with two bonds in substantially the 
same form, which said application and bonds are as follows: 

"In the matter of the applica
tion of John H. Shipps, for 
the improvement of a natural 
water course in Falls town
ship, Muskingum county, Ohio 
state. I 

"APPLICATION. 

"Befqre the county com
missioners of l.Iuskingum 
county, Ohio state. 

"X ow comes applicant, John H. Shipps, and says that he is a resident 
of Falls township, Muskingum county, Ohio state; and that he is the 
owner of some of the lots through which a natural water course extends, 
the improvement of which will be conducive to public health, convenience 
and welfare. 

"Said natural water course is located in Falls township, Muskingum 
county, Ohio state, beginning at a certain spring situated near the center 
of the Dresden road front of Charles F. Hearing's subdivision, and run
ning thence, in a southwesterly direction, diagonally across the southeast 
corner of said subdivision near the rear of the dwelling house of George 
:1\. Kerner, on Lot Ko. 1 of said subdivision, to and across Brookover 
avenue; thence in a southwesterly direction upon and in a westerly direction 
through a certain 2-2/100 acre tract of land (now divided into lots), of 
this applicant, John H. Shipps; thence in a westerly direction through Fen
ton's subdivision, across lot Ko. 9 owned by Minnie Joanna Bird, near the 
middle thereof; thence on across lot No. 8 owned by Lena Russel and 
Amanda Bailey near the rear of their dwelling house; thence on across lot 
K o. 7 and lot X o. 6, owned by Vaidney Engle, near the rear of the dwelling_ 
house on said lot Xo. 6; thence on across lot No. 5 of Wm. 0. Finney and 
on through lot No. 3 of W m. 0. Finney, to where said natural water course 
flows under the Frazeysburgh road, a distance from said spring of about one 
thousand feet. 

"That about eighteen years ago this water course was a natural one, 
but did not contain living water. That the spring water, storm water, and 
spouting and seeping water from the elevated lands thereabout, all, lost 
themselves therein, and enswamped the same, and rendered it dangerous to 
the public health, conducive to the public inconvenience, and against the 
public welfare· of the community; and for the public health, convenience and 
welfare of the community, by private agreement between two, John H. 
Shipps and Charles F. Hearing, or more individuals, said natural water 
course was ditched and tiled, thereby affecting their real property (which 
was the same as the premises included in this proceeding), in this, to wit: 
That for the last eighteen years, without obstruction or interruption, said 
tiled ditch has drained said natural water course and land of said John 
H. Shipps and Charles F. Hearing which was situated within it, save and 
except during the last two or three years, during which time it has become 
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obstructed for a distance of about three hundred feet from the Frazeys
burgh road toward its head. And because of its such establishment and 
use, said ditch is become and is a public water course, independently of its 
natural condition and nature as a natural water course. 

''That because of such obstructions, all of that part of the water course 
is again enswamped, the cellars of the dwelling houses flooded; the lots 
flooded and washed and encumbered with stagnant and polluted water; and 
all of said waters and their actions are become conducive to public con
tagious and other diseases and sickness, inconvenience and welfare of the 
residents in and along and about said natural water course in said town
ship, and in other townships in said county; and it i" necessary am\ will 
be conducive to the public health, convenience and welfare of said public, 
said residents of said water course and of said community and townships, 
to improve said tiled natural water course so as to drain it and said lots, 
cellars, etc. 

"That all of the lots and premises situated in said natural water course, 
and owned by the parties named herein, are parts of said original tracts of 
real property benefited by the establishment, some eighteen years ago, of 
said tiled water course; and that said original tracts were platted, and the 
lots herein affected were sold and conveyed after and in relation to the 
establishment of said tiled water course, and with full knowledge thereof 
on the part of the original purchasers from said John H. Shipps and 
Charles F. Hearing, of the same; or that said purchasers, and all subse
quent purchasers, ought to have known thereof. 

"The following named owners of lots in said natural water course, or 
draining into it, are affected and will be affected by the present obstructed 
drain and any improvement thereof: John H. Shipps, Minnie Joanna Bird, 
Lena Russel, Amanda Bailey, Vaidney Engle, Carl E. Horn, Joseph Al
bert Horn, \Vm. 0. Finney, Chas. W. Truesdale, Chas. F. Hearing, Geo. 
l\. Kerner, Samuel D. Hearing, Emma L. Griffin, John F. Ross. 

"\Vherefore, this applicant asks the said county commissioners duly to 
improve said natural water course, and fur all proper relief. 

"(Signed) JoHN H. SHIPPS. 

"State of Ohio, 1Iuskingum County, ss. 
"Kow comes the said applicant, who being first duly sworn, says that 

the above statements are true as he verily believes. 
"(Signed) JoHN H. SHtPPS. 

and subscribed before me this June 12, 1916. "Sworn to 
"(Signed) 
"(Seal) 

CHAS. G. GRIFFITH, 
Notary Public. 

"Know all men by these presents, that I, John H. Shipps, as pri11cipal, 
and ]. S. Fenton, and C. F. Hearing, as sureties, are hereby held and firmly 
bound to the state of Ohio in the sum of two hundred dollars, for the pay
ment of which we hereby firmly bind ourselves. 

"Dated this J t;ne 12, 1916. 
"The condition of this bond is such, That whereas said John H. Shipps 

has filed his petition with the clerk of and before the board of county com
missioners of 1Iuskingum county, Ohio, and with the county auditor of 
said county, for the improvement and repair, etc., of a certain tiled n<~tural 
water course situated in Falls township, said county,---

"l'\ow, therefore, if he shall duly pay any and all costs and expenses of 
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such proceeding, according to law, that shall be assessed against him, then 
these presents shall become void; otherwise to remain in full force and vir
tue in law. 

" (Signed) JoHN H. SHIPPS, 
"J. S. FENTON, 

"C. F. HEARING." 

In addition to the question of the sufficiency of the bond and application or 
petition above set forth, you make further inquiry as to the jurisdiction of county 
commissioners in the matter of the construction or improvement of a ditch, drain 
or water course located within a single township, which latter inquiry will be first 
considered. 

Section 6443, G. C .. , confers upon boards of county commissioners jurisdiction 
and authority in the matter of the construction, straightening, widening, altering, 
deepening, boxing or tiling of ditches, drains or water courses, and provides as 
follows: 

"The board of county comm1sswners, at a regular or called session, 
when necessary to drain any lots, lands, public or corporate road or rail
road, and it will be conducive to public health, convenience or welfare, in 
the manner provided in this chapter, may cause to be located and con
structed, straightened, widened, altered, deepened, boxed, or tiled, a ditch, 
drain or watercourse, or box or tile part thereof, or cause the channel of a 
river, creek or run, or part thereof, within such county, to be improved by 
straightening, widening, deepening, or changing it, or by removing from 
adjacent lands timber, brush, trees, or other substance liable to obstruct it. 
The commissioners may change either terminus of a ditch before its final 
location, if the object of the improvement will be better accomplished 
thereby." 

The authority thus conferred upon county comm1ss1oners in respect to ditches, 
drains and water-courses is not in said section specifically limited or restricted to 
ditches, drains or water-courses which may be located in more than one township, 
and a careful examination of the chapter in which said section is found fails to 
disclose any limitation upon the authority here conferred to ditches which are 
located in more than one township. 

I am therefore led to conclude that the location of such ditch, drain or water
course proposed to be improved under the provisions of the chapter in which 
section 6443 is found, in more than one township, is not essential or a condition 
precedent to the authority of the commissioners to proceed with the location, con
struction, etc., of such ditch pursuant to said section 6443, G. C., et seq. 

It is provided by section 6446, G. C., that application for such improvement 
shall be made to the commissioners of the county, signed by one or more of owners 
of lots or lands which will be drained or benefited thereby, or shall be made by 
the street commissioner or superintendent of the road district in which it is required 
to be clone. 

Section 6447, G. C., provides as follows: 

"A pettt1on shall be filed with the county auditor setting forth the 
necessity and benefits of the improvement and describing the beginning, 
route and termini thereof. It shall also contain the names of the persons 
and corporations, public or private, who, in the opinion of the petitioner or 
petitioners are in any way affected or benefited thereby. There shall be 
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tiled therewith a bond, subject to the approYal of said auditor, payable to 
the state of Ohio, with at least two sufficient sureties, in not less than two 
hundred dollars, conditioned for the payment of all costs if the prayer of 
the petition is not granted or is dismissed for any cause. If the name of 
a person or corporation, either public or private, in any way affected hy 
the proposed improvement, is omitted from the petition, the county com
missioners, upon discovering that such omission has been made, shall sup
ply su.ch name, and cause notice to be sen·ed as herein provided." 

An examination of the application or petition suJ,mitted by you, herein aboYe 
quoted, discloses that it is made and suh~cribed by John H. Shipps. that said 
application or petition recites that the said John H. Shipps is a resident of :\Ius
kingum county and an owner of. lots or lands which will be drained or benefited by 
the proposed improvement, as required by section 6446, G. C. Said petition, it 
will be observed, purports to describe the beginning, route and termini of the 
ditch, drain or water course proposed to be located, constructed or improved, and 
further purports to contain the names of the persons and corporations, public and 
private, who, in the opinion of the petitioner, are in any way affected or benefited 
by the location, construction or improvement of such drain, ditch or water-course. 

\Vhile the petition contains much matter that is not material, I am inclined 
to the view that taken as a whole it sufficiently sets forth the necessity and benefits 
of the improvement sought to be made, and that it is of such substantial compli
ance with the requirements of section 6447, G. C.. supra, as to render it sufficient 
in law to confer upon the county commissioners jurisdiction and authority to 
proceed to determine the necessity of such improvement, in so far as a petition 
or application therefor is required. The bond herein before quoted appears to 
be sufficient in form and amount, and when approved by the county auditor, as 
required by the provisions of section 6447, G. C., supra, together with the applica
tion and petition hereinbefore referred to, will confer upon the county commis
sioners and the county auditor jurisdiction and authority to proceed under the 
provisions of sections 6448, 6449, 6450 and 6451, G. C., to give notice therein re
quired and to determine the necessity of such improvement and to continue the 
proceedings for the location, construction and improvement of said ditch, drain 
or water-course, as required by law. Respectfully, 

EDWARD c. TURNER, 
A ttorney .. General. 

1718. 

BOARD OF EDUCATIOX-ENCYCLOPEDIA PURCHASED FOR USE OF 
HIGH SCHOOL XOT A PER:\IAXEXT DIPROVDIEXT \VITHIX 
1IEAXIXG OF THAT PHRASE AS FOU;\D IX SECTIOX 7747, G. C. 

An eucyclopedia purchased for 1/ze use of a lziglz sc/zoo/ is not a permauent 
impro·vement within tlze meaning of that phrase as found in section 7747, G. C. 

CoLt:MBL'S, OHIO, June 21, 1916. 

Hox. GEORGE \V. PoRTER, Prosecuting Attoruey, Greeuvillc, 0/zio. 
DEAR SIR:-Yours under elate of June 12, 1916, is as follows: 

"Section 7747 provides the manner hy which the tuition of a pupil 
residing outside of the district may be computed. 
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''It is necessary for a high school, in order to maintain their charter. 
to purchase an encyclopedia. The question now arises as to whether or 
not this school board, in computing the tuition of a pupil residing outside 
of the district, can add in the costs of conducting the school the cost of the 
encyclopedia and charge the same to the non-resident pupil; whether or 
not you would consider the encyclopedia as one of the permanent improve
ments of said 'school ?" 

By section 7747, G. C, 104 0, L, 125, to which you refer, provision is made 
for the payment of the tuition of pupils who are eligible for admission to high 
schools, and who reside in rural districts in which no high school is maintained, 
when such pupils attend high school in another district and, as pertinent to your 
inquiry, said section provides in part as follows: -

"Xo more shall be charged per capita than the amount ascertained by 
dividing the total expenses of conducting the high school of the district 
attended, exclusive of permanent improvements and repair, by the average 
monthly enrollment in the high school of the district!' 

It will be noted from this provision that the basis for the compu,tation of the 
tuition to be charged for the attendance of pupils from other districts is the total 
expense of conducting the high school attended, exclusive of permanent improve
ments and repair, and your inquiry involves a consideration of the meaning of the 
phrase "permanent improvement," as found in the above quoted statutory provision. 

While the term "improvement" may be applied to the amelioration in the con
dition of personal property, it is said in 16 Am. and E. Ency., 66 (2nd Ed.) that: 

"The term is, however, ordinarily used only in reference to real 
property." 

In its application to real property, the term "improvement" is defined m 22· 
Cyc., 5, as follows: 

"An improvement or betterment, as it is otherwise known, is an im
provement on realty which is more extensive than ordinary repair, and en
hances in a substantial degree the value of the property." 

In support of this definition there is cited the case of Stark v. Starr, 22 Fed .. 
Cas., No. 13307, 1 Sawy. 15, in which it is said: 

"A permanent improvement is something done or put upon land by 
the occupant which he cannot remove, either because it has become physi
cally impossible to separate it from the land or, in contemplation of law, 
it has been annexed to the soil and become a part of the free-hold." 

From the above definitions it is conclusive that in its_ ordinary sense the term 
"improvement" or "permanent improvement" has reference to an improvement or 
betterment made upon real estate, and there appears from a perusal of the section 
of the statute above referred to no reason for giving to this phrase a meaning 
other than that in which it is ordinarily used and understood. I am therefore 
inclined to the view that the phrases "permanent improvement" and "repairs," as 
found in section 7747, have reference only to the school ground and building or, in 
other words, the real estate of the school district in which the high school in 
question is maintained. 
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An encyclopedia would not in any case be considered as an improvement and 
betterment, either of the building or the land but, on the contrary, is clearly a part 
of the equipment only of the school and is therefore not within the terms of the 
statute referred to, and hence the purchase of such encyclopedia for the use of a 
high school would constitute a part of the expense of conducting such high school 
and be included in the computation of the tuition authorized to be charged for the 
attendance of pupils at such school from other districts. 

It may be observed, however, that only such part of the purchase price of such 
encyclopedia as is actually paid within the year would constitute a part of the 
expense of conducting such school for that year. 

Answering your question specifically, I am therefore of the opinion that the 
purchase of an encyclopedia for the use of a high school does not constitute a 
permanent improvement within the meaning of section 7747, G. C., and thereby 
authorized to be deducted i1i the calculation of the total expense of conducting 
such high school in the computation of the tuition to be charged pupils attending 
the same from other districts. 

Respectfully, 
Eow ARD C. TURNER, 

A ttomey-General. 

1719. 

OHIO HOSPITAL FOR EPILEPTICS-SUPERIXTEKDEXT-LETTER 
:MAY BE ;.rAILED DESCRIBIKG COXDITIOX OF PATIENT IX THAT 
IXSTITUTIOX TO PERSON COKTDlPLATIXG MARRIAGE WITH 
SUCH I!\11ATE. 

The superinte11dent of the Ohio hospital for epileptics may mail a letter de
scribing the condition of a patient in that institution to a person contemplating 
marriage with the inmate in question for his information and to safeguard the 
public against the results of such a marriage, -without violating the law,-the truth 
of the stateme11ts in the letter and its purpose being a complete justification for 
its sending. 

Cow~Ist:s, OHio, June 21, 1916. 

G. G. KIXEO:-<, ;.I. D., Superintendent the Ohio Hospital for Epileptics, Gallipolis, 
Ohio. 
DEAR SIR :-1 have your ·letter of June 16, 1916, asking for an opinion which 

js as follows: 

"I am enclosing herewith a copy of a letter which I have written to 
a young man * * * concerning a patient at this hospital by the name 
of '-' * * and who has been here for over eleven years. As I under
stand it * * * met this man while she was away on a visit to her uncle, 
and the uncle has written for the girl to make him another visit, which, 
I am informed, is for the purpose of having this young man marry her. 

"I have dictated a letter to * * * as per copy enclosed, and should 
like your opinion as to whether there is any legal objection to such a letter, 
being sent." 

The letter to which you refer IS a statement concerning the condition of a 
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patient in the Ohio hospital for epileptics advising of the probable results of a 
marriage with such a person, and calling attention to the probable consequences 
thereof. It is to be assumed that the statements in the letter are true, as there 
is no purpose in its being mailed other than to safeguard the public and inter
ested parties against undesirable results, and it is doubtless a wise precaution to 
take. 

It is my opmwn that there is no provision of law which would prevent the 
mailing of such a communication, and that a complete defense to any action which 
might result therefrom would be the truth of the statements contained in your 
letter. 

1720. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney-General. 

JURORS-EXPE:\SES OF :MEALS A:\'"D LODGIXG-WHE:\ IN TRIAL OF 
AXY CASE, IF NOT PER~IITTED TO SEPARATE, SUCH EXPE:\'"SES 
MUST BE PAID FR0:\1 COUXTY TREASURY-:\IAY XOT BE TAXED 
AS COSTS OR ASSESSED AGAINST ANY PARTY TO SAID CASE. 

The e:rpe1zses of meals an'd lodging furnished to jurors, when in the trial of 
any case they are not permitted to separate, must be paid from the county treasury 
and may not be taxed as costs or assessed against any party to said case. 

CoLu~1BC"S, OHio, June 22, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus., Ohio. 
GENTLEMEN :-I have your letter of June 16, 1916, submitting the following 

inquiries: 

"1. vVhere a jury is forbidden by the court to separate, in either a 
civil or criminal case, can the cost of meals and lodging for the jury be 
legally paid out of the county treasury? 

"2. If so, could such expense be considered such a cost as could be 
taxed against the parties to the action in the cost bill of the case and the 
treasury be reimbursed? See sections 11449 and 13688, General Code." 

The sections to which you refer in your foregoing letter provide as follows: 

"Sec. 11449. When the case is submitted, the jury may decide it in 
court, or retire to deliberate. Upon retiring, they must be kept together, in 
charge of an officer, at a convenient place, until they agree upon a verdict, 
or are discharged by the court. The court may permit them temporarily 
to separate at night and for their meals. 

"Sec. 13688. When a case is finally submitted, the jurors must be 
kept together in a convenient place, under the charge of an officer, until 
they agree upon a verdict or are discharged by the court. Such officer shall 
not permit a communication to be made to them, nor make any himself, 
except to ask if they have agreed upon a verdict, unless by order of the 
court; nor shall he communicate to any person, before the verdict is deliv
ered, any matter in relation to their deliberations. If the jurors are per-
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mitted to separate during the trial, they shall be admonished, by the court, 
not to converse with, nor permit themselves to be addressed by, any person, 
nor to listen to any conversation on the subject of the trial, nor form or 
express an opinion thereon, until the cause is finally submitted to them." 

The first named section, to wit, section 11449. applies to the trial of civil cases, 
and when considered in connection with section 11451, G. C., has been construed as 
authorizing the court to permit a jury in the trial of civil cases to separate tem
porarily for their meals, even after the case has been finally submitted to them 
for their verdict. In other words, this section is construed as leaving it entirely 
in the discretion of the court in the trial of a civil case whether the jury shall 
be permitted to separate during the progress of the trial, and after the case is 
finally submitted to it or not. 

Parker v. State, 18 0. S., 89-91. 

Section 13688, G. C., aforesaid, which applies to the trial of criminal cases, 
does not permit a separation of the jury after the case is finally submitted to it. 
It, however, makes it discretionary with the court to permit a separation during the 
progress of the case and until the time when the case is submitted to the jury for its 
determination. 

Parker v. State, supra. 
Bergin v. State, 31 0. S., 111. 

It _appears to he the general practice of the courts of this state to permit a 
separation Of the jury during all stages of the trial of civil cases, while in the more 
important criminal matters no separation is permitted at any time during the trial 
of such cases, and no separation may be permitted in any criminal case after the 
same is finally submitted to the jury. It is apparent, therefore, that in the trial 
of all criminal cases the necessity may arise to furnish the jury some care and 
sustenance Juring its service in saiu cases, while in civil cases, if the court in the 
exercise of its discretion orders and directs the jury not to separate, such necessity 
may also arise. In modern practice it has always been recognized in this state as 
right and proper to furnish jurors with meals, care and sustenance during their 
service on juries when either by the provisions of law or by an order of the court 
no separation is permitted. 

As early as 1832 in the case of State v. Town, \Vright's Reports, 78, the 
following observation is found in the statement of the case: 

"The jury retired at nine o'clock p. m. At eleven o'clock they sent for 
the court and received instruction upon a point of law and again retired. 
At eight o'clock the next morning they were allowed refreshment and a 
physician was allowed to examine and prescribe for one of the jurors that 
was sick." 

Again, in the case of Sutliff v. Gilbert, 8 Ohio, 405, which was a civil suit, 
the question of the right of a jury to separate after sealing a verdict, and before 
making its report to the court was consider.ed. The court in commenting upon the 
right of jurors to separate makes the following observation: 

"Formerly jurors were not permitted to separate until their verdict 
was returned into court; and in order to compel them to agree, they were 
deprived of the necessaries of life for the time being. But these rigid 
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rules hi:we been much relaxed in the practice of this state. \Ye do not. it 
is true, permit jurors to separate until a verdict is found, but we allow 
them all necessary refreshment, and when they have agreed upon a verdict, 
if the court is not in session they are permitted to put it under seal, and 
then separate." 

Your attention is directed to the foregoing matters simply to illustrate the 
change. that has taken place in the matter of the treatment of juries in modern 
as compared with earlier times and as illustrating the attitude of the courts toward 
the right of a court to furnish jurors with the necessary care and sustenance 
during their service to the court when under their obligations as jurors they may 
not be permitted to take care of themselves. 

You first inquire if the cost of such care and sustenance can be legally paid 
out of the county treasury. This question, in so far as it applies to criminal cases, 
is answered by the case of State ex rei. v. Auditor, 19 Ohio, 116. In this case 
it appears that the s,heriff of Hamilton county expended a certain amount of 
money in and about the boarding, and care of two juries impaneled to try a person 
charged in two indictments with the crime of murder. This money was expended 
in obedience to an order of the court, and the allowance and order of the court 
for said sum of money were duly presented to the defendant, who was the auditor 
of said county, with the request that he issue an order on the treasury therefor, 
which he refused to do. The case itself was an action in mandamus to compel the 
auditor to issue said order. In passing upon the question thus presented in said 
case the court said : 

"There is no difference of optmon amongst our number, in respect to 
the justice of this claim, and the propriety of the expenditure by the sheriff, 
under the circumstances. 

"Indeed we would with one voice unite in advising the defendant to 
audit and allow the account as a proper charge against the county of Ham
ilton, but we do not see the way clear to carry out the remedy by manda
mus, as the law no where, in express terms, makes it the duty of the 
auditor to act upon the allowance of the court, in cases of this sort. 

"A majority of the court, however, believe it to be a necessary inci
dent to their authority, to make a provision for the sustenance and care 
of juries when called to administer the criminal laws of the state, in any 
county; and as the speediest way of reimbursing the sheriff for money 
advanced by him for this salutary purpose, they will direct the county 
auditor to consider an account of this character, audited and allowed by 
the court, as 'a just demand against the county, settled and allowed by a 
tribunal authorized by law to do so.' A peremptory mandamus will issue." 

So far as I have been able to ascertain, the authority of this case has never 
been questioned. Tt follows, therefore, that it would seem to settle the liability of 
a county for such expense in the trial of criminal cases, and I am unable to con
ceive of any reason why the same reasoning will not apply with equal force in 
civil cases under like circumstances. In other words, when the court in a civil 
suit in its discretion requires a jury to be kept together after the case is finally 
submitted to it or during the progress of the trial thereof, it may be said to be a 
necessary incident to the right of the court to make such order to also provide for 
the sustenance and care of such jury while it is so subject to such order. \Vhile 
the necessity of an order requiring a jury to remain together during the progress 
of the trial of a civil case would be of very rare occurrence, yet it is very fre
quently a wise precaution upon the part of the court to refuse to permit a separa-
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tion in such cases after they are finally submitted to a jury for its verdict, and 
it not infrequently happens that it is necessary under such conditions that the jury 
shall be furnished with meals. In view of these considerations I am of the opinion 
that your first inquiry must be answered in the affirmative. 

This conclusion, in so far as it applies to criminal case>, is in harmony with 
an opinion of this department of the date of April 16, 1870, reported in Yo!. II, 
page 20 of the opinions of the attorney-general of said year. In a later opinion, 
however, under elate of :\larch 17, 1886, the conclusion was reached by the then 
attorney-general of this state, that in felony cases when the court orders the sheriff 
to keep the jury together during the progress of the trial, the hotel bills should not 
be paid hy the county. There is, however, in the last opinion no discussion of 
the question whatever. In view of this conflict I have deemed it necessary to 
discuss more fully than I otherwise would my reasons for arriving at the foregoing 
conclusion. 

You next inquire if such expense may be taxed as costs in such cases, 
and assessed against the parties to the action and the treasury reimbursed. 

Section 12375, G. C.. provides: 

"In all sentences in criminal cases, the court shall include therein,. and 
render a judgment against the defendant for the costs of prosecution; 
and, if a jury has been called in the trial of the cause, a jury fee of six 
dollars shall be included in the costs." 

This section is held to be exclusive and that no further charge for jury service 
may be taxes as costs in any criminal case. Commissioners v. Co~missioners, 14 
c. C., 28. 

As there is no statutory provision permitting such expenses to be taxed as 
costs in any case, and as the costs include "only those expenditures which are by 
law taxable and to be included in the judgment." McDonald v. Page, Wright's 
Reports, 121, and Commissioners v. Commissioners, supra, I am of the opinion 
that such expenses may not be taxed as costs in any case. Your second inquiry, 
therefore, will be answered in the negative. 

1721. 

Respectfully, 
Eow ARD C. TuRNER, 

Attomey-General. 

:\IU:;-JICIPAL CORPORATIOX-PETITION PRESEXTED BY PROPERTY 
OWXERS FOR DlPROVE:\lEXT OF STREET O:;-J ASSESS:\lEXT PLA~ 
CAXXOT COXTAIX RESTRICTIONS BIXDING PRESEXT OR SUB
SEQUENT CO~CIL AS TO GENERAL ASSESS:\lEXTS FOR STREET 
D1PROVE:\1EXTS. 

The petition presented by propert}• owners for improvement of a street Oil the 
assessment plan ccmnot contain restrictions preventing council from improving other 
streets of 11ltmicipality in u'hich a larger per centum of the cost thereof is assttmed 
by the village titan is assumed by the village in the insta11t improvemeut. 

CoLt:!>1Bt:s, OHIO, June 22, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of your letter of June 15th, wherein you request 

my opinion as follows : 
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"A petition is presented by property owners for the improvement of a 
certain street upon which their property abuts, the village to pay two per 
centum and cost of intersections. Said petition contains the following 
clause: 

•· 'Further, the petitioners hereto, make a part of this petition for the 
improvement of said street in the manner and between the points named, 
this condition: That in consideration of the acceptance of this petition, 
the construction of said improvement and the assessment of the cost 
thereof in the proportions above named, that all property so abounding, 
abutting, benefited and assessed for said improvement in said proportions 
shall hereafter be exempt from contributing by general taxation or other
wise toward the improvement of any streets, parts of streets, public places 
and public ways in said village, except such amount, in proportion, as the 
village of Somerset, Ohio, from general taxation, or otherwise contributes 
to this proposed improvement.' 

'"\Vould this clause prove effective if the improvement be made upon 
the conditions mentioned in said petition, and prevent a subsequent council 
from improving other streets of the municipality in which a larger per 
centum of the cost thereof is assumed by the village, the same to be met 
by taxation?" 

There is no doubt that the clause quoted by you from the petttlon presented 
by the property owners is ineffective to prevent a subsequent council from improv
ing other streets of the municipality in which a larger part of the cost thereof is 
assumed by the village, the same to be met by taxation. In fact the clause, as I 
view it, is absolutely without any force or effect. If no proceedings have been 
had on the petition referred to, I would suggest that the entire petition be disre
garded and, if the improvement referred to therein is desired, that council proceed 
in the regular way to make the improvement as if no petition had been presented. 

1722. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

INSPECTOR OF AUT0:\1ATIC COUPLERS-ASSESSi.fEXT FOR l\1AIN
TEXANCE OF SUCH OFFICE 1\0T REQUIRED TO BE PAID BY RAIL
ROADS BEFORE AUGUST 1ST, AXXUALLY. 

The assessme11t provided for in section 8960, G. C., is not required to be paid 
before August 1st, amzually. 

COLUMBUS, OHio, June 22, 1916. 

Hox. R. vV. ARCHER, Treasurer of State, Columbus, Ohio. 
DEAR SIR :-Under date of June 1st you submitted for my opinion the fol

lowing: 

''In regard to section 8960 of the General Code, providing for the. 
assessment of the sum of $2,500 for the support and maintenance of the 
office of inspector of automatic couplers: 

''\Ve mailed statements to every railroad assessed under date of Jan
uary 7th. It seems that the procedure heretofore has been to allow the 
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railroad companies to pay these amounts on or before August 1st. Inas
much as the law is silent in this respect I have made an attempt to com
plete this collection by June lOth, believing the time intervening between 
January 7th and June lOth to be sufficient. 

"Some of the railroads have taken exception to my efforts, contending 
that the payment would not have to he made before August 1st. In order 
to settle the controversy we would like to have your decision as to just 
when this assessment should be paid." 

Section 8960 of the General Code, to which you refer, provides as follows: 

"Such inspector (inspector of automatic couplers, etc.) shall receive a 
salary of fifteen hundred dollars per year, and all necessary expenses, not 
exceeding one thousand dollars in any one year, which shall be paid in the 
manner now provided by law for the salary and expenses of the railroad 
commission. In addition to the fifteen thousand dollars now authorized 
for such state railroad commission, there shall be assessed yearly in the 
manner and upon the corporations as the law provides, the sum of two 
thousand, five hundred dollars to pay the salary and expenses herein 
provided for." 

A careful examination of the history of the legislation of section 8960, G. C., 
which prior to codification bore the section number 3365-23d of the Revised Statutes, 
will disclose that the provision therein "as the law provides," refers to section 606, 
G. C., the original of which prior to codification was known as section 250-2 of the 
Revised Statutes. Therefore, the time for paying the assessment referred to in sec
tion 8960, G. C., is the time specified in section 606. 

In opinion ~o. lil2 rendered to you on June 19, 1916, I advised you as to the 
manner and time of the assessment and collection of the amount to be assessed 
under section 606, G. C., and said opinion will apply as well to the time of the 
assessment to be made under section 8960, G. C. In said opinion it was held that 
the payment of the a,,.:ssmt::nt cuulJ nul Le compelleJ vriur lo August lsl, annually. 

1723. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General 

TOWXSHTP TRUSTEES-XOT EXTITLED TO AXY CO:.IPEXSATION 
FOR SERVICES PERFOR:.IED UXDER OLD SECTIOXS 7033 TO 7052, 
G. C., IXCLUSIVE. 

To<Cnship trustees are 110t e11titled to all}' compellsatioll for services performed 
!ll!der old sectiolls 7033 to 7052, G. C., inclusive. 

CoLUMBt:s, OHIO, June 23, 1916. 

Ho:-~. GEoRGE THORNBt:RG, Prosecutillg Attonzey, St. Clairsville, Ohio. 
DE.\R SIR :-I have your communication of June 15, 1916, which communication 

reads as follows: 

'Tnder the pronswns of sections 7033 to 7052, G. C., \\'ashington 
township trustees are improving their roads. Information relative to their 
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bond issue was submitted to me by your opinion of October 27, 1915, No. 
978. The trustees are proceeding under your directions to improve the 
roads under said sections now repealed. 

"Section 7052 of said law provides: 
" 'The trustees shall designate one of their number to supervise the 

improvement of each working section of the public highways.' 
"Section 6999 provides that trustees shall receive two dollars per day 

for services performed under this sub-division. 
"The Cass law makes no provision for compensation for trustees for 

such services, and they have submitted to me the question of how the 
trustees are to be paid tor superintending the work. 

"It seems to me that since they are proceeding to sell their bonds and 
improve the road under the old law that they have a right to charge for 
compensation under section 6999 at the rate of two dollars per day for 
their services, not to exceed one hundred dollars in all. 

"If they can sell their bonds and proceed under the law as has already 
been outlined, I think they should also be governed. by all other provisions 
of the law, and that the saving sections of the Cass law will protect them. 

"I desire to have your opinion as to whether or not I am taking the 
proper view of it." 

It should first be observed that all of the sections of the General Code re
ferred to by you were repealed by the Cass highway law, 106 0. L., 574, and are 
now operative only in so far as they are preserved by the saving provision of 
that act. Where by virtue of such saving provisions the trustees are still proceed
ing under old sections 7033 to 7052, G. C., inclusive, I quite agree with your con
clusion that such trustees are now entitled to the compensation, if any, which 
they would have received for services rendered under such sections prior to the 
going into effect of the Cass highway law. In other words, the conclusion as to 
the proper compensation of township trustees for services rendered under old 
sections 7033 to 7052, G. C., inclusive, will be the same without regard to whether 
the services were rendered before or after the going into effect of the Cass highway 
law. 

Section 7052, G. C., reads as follows: 

"The trustees shall designate one of their number to supervise the 
improvement of each working section of the public ways. They shall pro
vide such blanks, books and records, as are necessary, and allow to the 
township clerk for the services to be rendered by him, reasonable com
pensation; all of which shall be paid out of the fund provided for such 
improvement on the. order and allowance of the township trustees." 

This section was originally section 13 of house bill ~ o. 557, being an act to 
authorize township trustees to create road districts and improve the roads therein, 
passed April 12, 1900, and found in 94 0. L., 129. The section in question in its 
original form read as follows: 

"That the township trustees shall designate one of their number to 
supervise the improvement of each working section of said public ways, 
improved under this act, and the trustee so designated shall receive for 

·his services in that behalf not to exceed two dollars a day for the time 
actually and necessarily employed in such supervision; and the trustees 
shall provide such blanks, books and records, as shall b~ necessary to meet 
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the fl'<JUircmcnts ui thi, act: a IHI ,hall aile •11· tu the t• •1\ll>hip ckrk i· 1r thc· 
"'r\iccs tu be rendered by him. rea,unalJ!e cumpuhati .. n: all .,j which 
,;hall b~ paicl out oi the iuiHb pnJ\·iderl j, •r ,uch imprc •ITIII(':Jt , •11 th~ 

order and allowance ui the t"11 Ihhip tnl:itl-c.-." 

It will be nute<l that th~ pr101 i>i•m ,j thi, ,,·cti .. I:. '-!il ing thv trn,tcc <le,igiJ:Jt<:d 
to supcr\'isc the i1npr1 1\"l'lllL'llt n f a \\ ~, r1~ing: -..u.:tit 111 a L'l JllllJt'll .... a1. i1 111 111 ,t c xcl'eding
$2.()(1 per day for the time actually a111l nn·c·.-,arily enipl•,yecl i11 ,wh 'll!>t·ni,iou. 
\\'as strickt>n out hy the c,,,lifying C<llllllli~:-olt,ll a11tl l·;l1Jil11t t1H·n:l~~re Ll' rt·gardc<l a:-; 

a part of this sdteme ,i r";ul impr"' c·meut unk" pn·,nl ed I'' ,, •llll' "t hc·r 'c:dirm 
uf the General Code. 

Section 6999, G. C., rderrecl t" hy y .. u, rl'acl a- j.,\1 .. 11 < 

"For the dutit·s peri.,nnL·d 1\Jllkr the 1•r"1 i-i()JJ- ,j tl1i- -ul,dil i,i,,n ,j 

this chapter. the tru>-t<T>, tl]H•JJ tilin~ a:1 itemincl -t:~tc·llll'll\ with the clerk 
of such township. as proyirll'ol hy law. ,Jta\1 n·cei1c· til'<• clollar, per cia) 
ior the time <tl'tllally cmpl"! ed in :JC\cliti• '11 t• • tlw i•·e- aJJ,wecl •Ah<.T11·i-e 
hy law for other ,cn·icr,. Such t'llll1]Jen,atinu sl!all tll!t in any onl' year 
exceed one hunclred dollar, c·ach. i<>r tlw ,en ice- peri"rmul nncler 'Ucll 
subdiYision. The trustt·e, shall all• •11· the troll n>llip clerk ic •r his scn·ice> 
under such sttlHli,·i:-;i()ll a n·asuJialJh· l• ltlljll'll'-ati~ 111. 11111 t1 1 l.' xcccd unc 
hundred dollars in any um· yL·ar. 

This ,ccliun, 111 the t'unn in \\'hiclt it 11a- Li-t p111 1._, thc· kgi,Jatnrv pricor to 

the work of the codifying cummi'Sin11, ll'a> a part ••i >ectic•n 1.5 "i h11nsc l>ill :\". 
G7, being an act to autllCirize the· inq,rol el11t'11l co.i pniJiic r .. a,J, ,i lUII'Jl.-llip-, 
including streets of cities or yillagt:; thnein. l'tl' .. pa:;,ecl .\pril 22, 19U4. ;mel i11111Hl 

in 97 0. L., 55n. Section 13 ui the act in IJtll'>ti"ll rca• I in ]•art a- i"ll"\1.,: 

··~' ::, ;;: ftJr thl' clutil' ... pcrf1 lfll1L'd uudL r the y1r• 1\ j .. i. •lh ,,f thi..; act. 

the trustee~ sha11, upun liling an itttnizL·d .... tatcn1L'llt tc1 t11L· c1l r~' •. t .~u(h 

tu\\·n,hip. a,; pr"Yidecl in st·cti"n 1330. i{n i>ed Stat Ilk•. "' amvlHled .\pril 
21. 11\90, recein· t\\'o dollar.- per da~ in addition t" tlw itT- all .. llecl i11 
section 1530, for other senice:; renderecl ior the time al'\ually unp\ .. yccl. 
ancl such compensation ~hall l1•1t in an: tJ11l' )ear v'l'cvd t1ll' ... nnl ~~f (IJH" 

hnnclrecl clollars each, ior the ,en ic·es ]wrformec\ nncler thi, act; ancl thc 
tru~tces .'hall allo11· the toll'n,!Jip ,·krk i"r •t·nicc- pl·ri~>rmvcl tmdvr thi

act a rca:,unahle Cllmpen:;ation, n"t t" l'''L'LTcl Cllll' lntnclrvcl cl<>llars in a11\ 
onP year." 

It will he notecl that the al"ll'l' <i!l"!t'cl pr<>li•icoJJ a- t" tlH· ;·"m]•t·JJ-ati•>JI ,{ 
town:;hip trtl!->tet'S was pn·sl'nccl hy tl1e l"<Hiiiyin~ C••lll11li-:;i•·JJ. llc•11-c l·ill '\o 
557, 94 0. L., 129, hecamc a suht!idsion of chapter 3, title IV, part >l'C(JJJI! c•i th· 
General Code, and wa.' ,t~ Je,l hy the coclii! in~ l'l •mmi,,i, •II "!1!1\n,hip <~r JHT,·inct 
a road district." Honse hill :t\o. 67, 97 0. L., 550, also became a >nhcliYisi(Jll oi 

the same chapter, ancl \Ia• >t,llccll'.' the t'r<C\ii,~ing- c•·!11l11i''i"n "r"acls partly 111 

a nmnicipality." 
I han· rdcrrecl tCJ the hi-t"r! ,; the,,· til·" -ul"li' j,i.,ll- < .i ciJ:tj>lt-r .1, titlv I\·. 

part Sl'CCI\lC\ uf the (;l'lll'raJ ("clc\l', ic•r the )llll']'ro-v oi ,hr>llillg t\i;Ji :Ill)' ]il"l>lisi••ll 
a:-- ltll:tllllpcn:-.atitlll of tru:-.ILT", i~·und in tJ1d ~c..·cti(IJl (/J)C), (;. (· .• l";Ltl lla\·c 1111 ;qqdi 
cation to senilTS rc·tukrnl hy tru.-t<T> unckr .,j,J scl·ti"l'' ;tt3.l !11 ifl52. t;. C. 
inclu:;in·, for the rea•1111 that the C~>tiiJil'l~>ati"u pr"' iclecl J,_, c<lcl "·cti"Jl (,<Yn, I;. C., 
is, by the terms uf that >l·cti<~n. c:xprl·"ly li1nitt-cl t11 t!uti,·- ]>ni .. rnll·cl !lll<ln the 
suhclil'i-inu of tlw chapter in ~~·hich <~lei ;;c·ctinn !i<I()<J, (;. 1·., 11':\' hnncl. ()\rl sccti"n 

·1-Yol. II--A. G'. 
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7052, G. C., not pro1·iuing- any cumpen,;tti"n fur tmn1-hip trn,IL'"' ior ,;en in·, 
rendered under old ~ection' 7033 to 7052. r;_ C, indnsin·, '''"\ 11" such prnyisi"n 
being found in any of the other ,ection,; ',f the ,uhdiyj,i.,n in q11c,ti, •n. tmntship 
trustees are not entitled to any compen,atiun fur ,;nch sen·ices 1111le,s the ,anw 
is allowed under the general 'ection relating to the c .. mpensation uf to11·nship 
trustees. That section is section 3294, G. C., which rea<ls a> follcm·,: 

"Each trustee shall be entitled to unc dollar and li fty cents for each 
day of sen·ice in the discharg-e of hi,; duties in relation to partition fcnn·,, 
to be paid in equal proportiom by the partie'. and nne dollar anc\ !i fty 
cents for each day of sen-icc in the hnsinL''' of the to\\'mhip, to \,p pai<l 
from the township treasury. The compemation of any trustee to he paid 
from the treasury shall not excee<l one lmndre<l ancl ti fty dollar, in any 
year including services in connection with the pnor. Each truo;tcL' shall 
present an itemized statemL·nt of his account fnr 'uch per dkm and sn1·iecs, 
which shall he filed with the clerk of the township, and hy him presern·d 
for inspection by any person interested." 

The service, nuw under di,eussion han·, uf cmtrsc, nu n·lation tu partition 
fences, and it i,; my opinion that ~uch scni<"l'" eannot he ,aid to rt:latc (11 the 
business of the township. Hoacl districts organizecl under the sections in quco;tiou 
might have consisted of a tm1·n,hip or that part of a t<l\nbhip out-ide ,Ji any 
municipal corporation or corporatious thnein situatecl or an c·lc-rtion prcciuct or 
part thereof in a township. The ,;cn·icrs in quc,;tion rel:tted therdore not tn the 
husiness of a town,hip hut to thl' business oi a road di<:triet \\·hich might or might 
not have consisted of all of a township. In Yiew of the it~rcgoing, I therefot:c 
conclude that township trustees were not and are not entitl!'cl tn any compcn,atintt 
for services rendered under old section 7033 tn 'cction 7052, inelmiw, oi tl1c 
General Code. 

The aboYc conclusion is thl' same as that readwd by my prcdccc"' •r, I Ion. 
Timothy S. Hogan, in opinion ~o. 982, rcnderccl to Hon .. \rcher L. I'ht'lp,, prose 
cuting attorney uf Trumbull county, on June 1/, I'Jl4. and iouncl in the annual 
report of the attorney-general for that year at page 801. 

1724. 

Respectfully, 
En\\'ARD C. TL'RXt·:H, 

Attorney-Gclleral. 

APPROVAL, TH.\XSCI<IPT OF l'JWCEEDIXGS FUR HOXD JSSL'E BY 
\'ILL:\GE OF CRESTLIXE, OHIO. 

CoLC\rBl'S, (hun, June 23, IYici. 

Industrial Commission of Ohio. Col;•;nhu.', 0/liu. 
GENTLD!EN :-· 

''RE:----Honds "f tlw \ill;tgc· ,f !'re-;tlinc, ( Jfti,, in tht.' ~111"11111 <ot 

~~,UUU.OO fq pay the \illag~'.. pllrtill!l ~,~·the t·~,:-t ;~~·d t''lH'l:~t· ,~f in1pnnii1}..!" 

Xorth Seltzer 'trcct from the n"rth line "f :\!:tin 'tr<"<"1 1" the 11orll1 lint· 
of Diamond street, l>eing 10 l>oncl,; of S-tfXUIII e;lL-il.., 
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I kl\ t' c-::-.amitll r] the- tran,cript • .j the· 1•r• ,,·ecrlittg,- r.i tht: council and other 
td-Jic,·r ... ~~r tllt: \i11agc ~~i l·n.· ... t1illl' r, ... J:tti\t· 11) thl' i""~'"'ll~l11Ce oi the al1oye br~ntls; also 
the 1~,,~·~1 .~11d :··up~·~: l!1ll!I a.tt;tl·lll·d, a:Pl i t·:T11l tlll' .. arne rl·gnlar an1l in Pon
j, •rmity '' itlt the pr• '' i,j, •11• oi the- ( ;~m-ral l'11rk. 

1 am ,,j the- •·pini"n that •air! 1 rr•t•d, rlr;t>.'.J: in a•·con1ance 11ith the iorm ,;ub· 
mitte<l anrl t:Xl"t'Tllvr1 1r0· tltv Jlfll]lt"f "tiicer' 11·i!1 e"n-titnte \·alicl anrl hincling nhliga
tir;r;- ui tl1,· ,·ill a~, ',j l 'rL·-tlint·, Ohi· '· 

T~t·,pect i ully, 
I•:[Jw 1nn C. Tt'R:\"J-.t~. 

/I 1/llriii'J'·GPilCral. 

1725. 

\J'l'JW\'.\L, !{ESOU'TIOX FOl{ L\ll'RO\'E:\IF'\T OF HO.\D 1'\ F\YETTE 
l'Dl''\TY. 

CoLl'\ttll"S, Onto, Junl:' 24, 1qlf>. 

II"'· Cu:-.Tux Co\H.:\, Stole fliyln.<"Lt.\' Cununissi1111<'1", Ct~/ulllbus, Oltiu. 
T JJ.:.\R Sm :- l han: ) 11t1r l'111lllllUilication ui June 21, Jql(;, tran,mitting t" tne 

f"r t·xamination tiu;t1 re,"1ution rl'latin~ to •t:t·tilltt ".\" 11f t1tt' Cin,·innati-Zanb
Yilk roacl, l'l'l. '\o. 2330, I. C. H. :\o. 10, Fayette· county. 

I lin<! thi, re,ulntion to 1H' in rl'gU!ar form ant! am. th~rdon•, returning the 
•:llllt' 11·ith my approYal t·nclorsccl tltcrt:un. 

I<e,pectfully, 
Etl\\' \Ril c. Tt'R:\'Ei<, 

A ttnntpy-Grurral. 

1i26. 

\Pl']{()\".\L. LE.\~E OF 1~1.\:\D l'\ BL'CKEYE L.\KE TO C. l.. PliiL
HRTCK. 

CoLrmw~. Onro, June 24. 191(i. 

1 lox. FH \XK K F.\1"\'ER. Supcriutcndcnt of /'ublic II' orb, Columbus, 0/:!o. 
I lJ.:.\R Sm: T ha\'<~ your communication of June 20, 1916, transmitting to me for 

c·xantination a ka.;c· "i a -mall i-Ianrl in J:uckt) l' 1akl' kno\\"11 as "Cao;tle hlanrl" to 
C. C. l'hilhrick 

I tine! thi, ka,e to 1"· in n•gular form ancl am, thndorC', returning the 'ame 
\1 ith tnY appr"1·al C'tl<l"r't·cl nprrn the• triplicate c-opies thereof. 

Hc·,pectfully, 
FnwARD C. TuRNF.R, 

.I ffnntP\'·Genem/. 
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l ~r I -I. 

OPINION::-; 

\f'Pl~t J\. \L, rn:sou:TIOX FOR L\JP!WVE!IIE.'\T UF CERT.\1.:\ fW,\U IX 
POlnA<~E COUNTY. 

CoLL'!IIBL'S, OHIO, June 24, 1916. 

Hox. CLIXTOX CO\VEX, State lliglzway Commissioller, Columbus. Ohio. 

DE.\R ~IR :-·I have your communication of June 20, 1916, transmitting to me 
ior examination Jinal rc:;olntion relating to section ".:\" of the Aurora-"'arren road, 
Pdition Xo. 2832, I .C. H. Xo. 474, in Portage county. 

I lind this resolution to he in re;;ular form and am, therefore, rctt•rning the 
<:ttll<' tl'itlt m~· approyaJ C'ndor,C'<I upon the rluplicate copies thereof. 

1721-l. 

Hespectfully, 
En\\'.\RD C. Tt:RXU<, 

Attorlley-Gelleral. 

f\() \lW OF EDUC.\TIOX-\\'IIERE SCHOOL TEACHERS' PEXSIOX FGXI> 
IS :\L\1:\T.\l:\'ED-CLERK-TI{J<:.\SliRER OF SCH<HlL 110.\lW llE
CO:\JES Tl~E.\Sl'I<I-:1< tlF llO.\IW OF TRCSTEES OF S.\!Il SCHOOL 
TI·:.\CIIERS' PEXSIOX Fl~XD-XEITIIER IlO.\IW II.\S .\UTI It lldTY 
TO PROYJDE DEPOSITORY FOR S.\ID FCXD. 

II '!!C'I'r' t.'·c /1oard of cdu,·ctfiall oj a school district, <dziclz Jllaiutaius a sclzuu/ 
f,•adzers' pension /tuzd. lzas prodded a depositor_\' for tlze school funds of said dis
f; i,·t iu l!zc ;uazlll<'l' uuthori:::cJ /1.\' low wzd lzas dispenud ~-·ith tlzc treasurer of said 
(uuds unt"'r au!lzuri!y of section 47~2. G. C., 104 0. !.., 159, tlzc dcr!.· oj said board 
uf <'dllllllioii .<u•·<',·cds to t!zc dutzcs of said treasurer U:J' pro·visiozz of tlzc latter part 
o/ said .1·ection 47~2. G. C., and u11der provision of sNtion 78R9, G. C .. said c/cr/.:
t;·,·u.l'/(rcr, uj•u!l yicin.'l tlzc baud required by said seclioll, bccoll/cs treasurer of tlzc 
l••••zrd nj trzz.rtccs of said sc!znol teachers' pension fund and custodian of said jzuzd . 

.\'either tlze hoard of cducotiou of said sclwol district nor the board of trustees 
of said sclzoo/ teachers' pcnsiou fund ha-ve an::,· authority izz law to prm·idc a d<'f'us
itor.v for said juud /or tlzc purpose of relieving tlze clerk-treasurer as custodian of 
.wid jund oj an_\' and all liabilit_r incide11t to t/z(' care and custody of llloneys hc
/onrtino to such fmzd. 

Cor.r·:\tm·s, OHIO, Jum· 24. 191fi. 

r:ur,·uu of ],,_,t,·,·fion und .'-.·upcrvisir11z of Public Offices, Col!lmbus, 0/zio. 

C;r:xTLUIJ·::\ :~-Jn ynur let!('r of June 13th, you ref]uest my opinion upon the fol
I~i\\ ing quc.'-tinn: 

"]),, t1w n··'"lution- -nlmtittl'rl J,y the as,i,tant cit~ ,oJicitor of the city 
<;i Cincinnati. Ol1in, <·nrln-crl lwrC\Yith, marker! Exhibits A and B, rc,;pl'C-
1i\ <'ly, n·pn·,cnt. in tht' nent of enactment hy the board of e<luca!ion r1i 
-;,;,] ··it_, -cl1•" .1 <li-1 rict. J<..~;!l aetion on the part of ,;ai<l hoar< I?" 



ATTORNEY -GENERAL. 1093 

''Exhibit ;\, 

"IVhereas, The board of cJucaliun of the Cincinnati sehoul Ji,trict 
has Jispensed \\·ith the st:n·iccs of the city trca,urer as trca,urcr of the 
school moneys.aml <lirected the clerk uf the lH>anl to periorm the <lntic·· 
n·quired by law of the treasurer, and 

"Whereas, Section i889 provides that the trea,urer of the school di,tri<·t 
,hall be the custodian of the pcnsiqn fund, therefore, Lc it 

''Resoh·ed, That the treasurer of the ,;chool district of the city r.f Cin
cinnati he required to Jile a hond in the penal snm of $---- ;',.r 1 lJ,· 
faithful performance of duty as custodian of the school teacher,;' pen-ion 
fund. 

"Resolved, That Richard B. \\'itt, treasurer, be and is hereby authoriz,·tl 
an<! directed to deliver to \Ym. Grautman, his succe,;sor in oftice, all securi
tie,;, moneys, books and other property of whatsoevn kind, nature :n·d <k
scription in his hands or under his control as treasurer of the school teach
ers' pension fund of Cincinnati, Ohio. 

"Resolved, That \\'m. Grautman, treasurer of th~ school teacher,.' !>l'll

'ion fund he and is hereby directed tu receipt in the name oi the 1H•:tnl oi 
trnstees for all such records, papers, books, bonds ancl cash. 

"Rcsnh•cd, That upon delin·ry uf sai<l records, paper>'. lHH)).;,., 1,un.1, 
and ca,;h, the said Richard B. \\'itt shall he and he is hereby rl'lea,ed fnnn 
any and all liability as custodian of the school teacher< pcn>ion fund. 

"Exhibit B. 

"A RESOLUTIOX. 

"l<csohcd, That tllf' Colnmhia n:Jnk atHl s,,_,jn~,;.; c .. mpany 1 ••• ;,nti jc 

hereby de,;ig-ttate<l hy the hoard of trustees of the school tcadll'r; pcn-iun 
fund of Cincinnati, Ohio, as tlw <lepo,;itary for all <'a,;h n1om·y, j,,.J, ·nging 
to 1 he said fund. 

"l<e.wh•ed, That said Columbia Bank ancl Sayings Company k rL

CJUire<l to file a hond in the penal sum of $25,!XJU.!HI ior the rvc,·ipt. -ail'
kecping ancl payment o\·er of all moneys belonging to the ,cho• ,J ll';L•:ltL·1< 
pension fund which may lJc deposited with said bank. 

"Resolved, That the tn~asurer of the school tea<.'her; pcnoion innLl hl' 
and he is hereby clirected to deposit all moneys belonging tn -:tid innrl 
with the said Columbia Bank and Savin;?;s Company. 

"Rcsoh·ed, That (upon) compliance with thesL· re,olutiuns, the trca,;
un·r shall he reliend of any ancl all liability. in so far as clepo-it' arv con
cerned." 

Sect inn 78i5. G. C., provides that: 

"\\'hen the board of education of a school di,;trirt hy rc,uluti• •11. 
adopted hy a majority Yote of the members thereof. de<.'lares tktt it is arl
Yisahle to create a school teachers' pension fund f,r that ,;chc,,l .Ji,trict. 
:;uch funcl shall he under the management and control oi a l>oard to lw 
known as 'the l>oard of trustees of the 'chou! tea<· her,· Jll'thi• >ll iulicl' j, •r 
sud1 district," 
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anrl further pro\'ides the manner in which sai(l board of tru,tet•,; 'hall he ,;elec·ted. 
Scctiun 1~79, G. C., gon~rns the inYc,tment of the pension fund rderre(l t•' in 

,,·ction 71<7.5, (;. C., :;upra, an(! the payment of pensions from said fund, an1l tlro

li•les that 

"Such l1oard of tnbtees may inve't such perbion fund (create1l and 
maintained under provisions of sections 7'1l77, 7879, 7g94 and 7895 of the 
(;eneral Co,Je) in the name of the boaru in bonus oi the Cnited States, or 
of the state of Ohio, or of any county, or municipal corporation, or school 
di,trict in this state; ami may make payments from 'lll'h fun([ fur pension, 
gTanterl in pur,uance of the laws relating then·tu." 

Sai(l section further provide,; that: 

"The hoard of tru,tee> irom time to time abo may mak~ ;nHI e,;
tahlish sueh rules and regulations for the administration of the fund as 
they deem best." 

Section 78R9, (;, C., provides: 

"The treasurer of such school district (in which a ~chou! teachers' 
pt'tbion fund has been estahli,heu) ~hall he the cu:;touian of ;,uch l"·nsi .. n 
fund, and keep it subject to the order, colllrol a11d dircctiv11 of the board 
of trustees. lie mu:,t keep hooks of accounts concerning the· iutlll in 'uch 
ntatHH'r as may be prescribed by such board which always shall l1e subject 
to the inspection of the hoard of trustees or of any member thereoi. Such 
treasurer ~hall execute a bond to the hoard of trustees with good and 'ut1i
cicnt suretit·s in such sum as the lJOard requires, which bond shall 1"· .'uh
ject to its approval, an(l be conditioned for the faithful performa11ce of l1i' 
duties a:, custodian and treasurer of the board." 

Section 7890, G. C., provides: 

"Such trea,urcr must keep anu truly account for all moneys and profits 
coming into hi, hands belonging to such fund, and at the expiration of his 
term of office pay over, surrender and deliver to his cucccssor all ,ecurities, 
money' and other property of whatsoever kind, nature and description in 
his hands or under his control a' treasurer. For his serYiccs he shall lll' 
paid not to exceed one per cent. annually of the amount pai(l into the fund 
during the year.'' 

Section 47o3, (;. C. (10-t 0. L., 159), provides that: 

"In each city ,chool district the treasurer of the city funrb "hall be 
the treasurer of the school funds. ':' ':' ':'" 

Section 471<2, (;. C. (104 0. L.. 159), provides that: 

"\\.hen a depository has been provided for the school moneys vf a dis
t•ict. a' authori/.ed !Jy law, the hoard of education of the district, L·y reso
lttti• .11 adopted hy a 1ote of a majority of it< member,;, shall dispcn<c with 
a treasurer of the .. chon! motH.:ys, belonging to such school district. In such 
\i.e·<·. t1.e t·lerk ,,j th" l1oard of education of a rlistrict shall perforon all tltt· 
-en ict"s, di-charge all the duties and he ~ubject to all the ohlil!atioo~' re
!fttire<l by l;m· oi the treaq1rcr of such .;chool rlist1"ict." 
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~till i11it•rJJlcd 1•) ~lr. ~~tttl Zil'1ultka. tlll· ;t:"'l"'i:--titlll l·it~ .~ •• llcit•lr rvlt·rrt·d 1•• 1'' 

:. <•Ur kttcr, that J~icl1arcl J:. \\"itt, JnUllionu\ in the tir,t n·><,Jnti<>Il ;,1, <I,. •d i,rt]<, 
i- thf' city trea,urer "f Cincinnati. anrl that \\'illiam (;rantma" i- ,-]t-rk "i t!ll' ],,;,n\ 

"i education oi the Cincinnati ,·ity ,;chuol cli-trict. 
Jly pr<•Yi"i"n ,,j ,,·L'ti~<ll 4if•3, (;_C., .'llJlra, the trva-nrl'r "i -aid cit) \1-:L- ,.,_,d.li 

eio trca-urer oi the ,chool fnncb oi 'aiel school rli-triL·t ll]l umil the tillll' ,;,j<i 
111 •an! oi eclucati< •:1, acting ttnrler authority oi "-cti< •11 4iX2. ! ;, C.. 'tl1>l"l, <li-]IL'll"',] 
\\'ith hi, 'l'n·icl'' a' trea,urer oi :-air! :-chool iunrk Sinel' that time, 1>! J>r< ,,-i,j, ,:; 
,,i the latlLT part oi ,air! >L-ction 4/1'2. (;.C.. the clt-rk ,,j ,;,j,j 1H>anl ,,j e<ltll·ati••l' 
has performed 'uch ,, n·ice,, cli,charged all the t!nti,., a1111 11;" l>L'L'll ,u],jel't to a11 

the oJ,!i;;ations rcquirerl hy Ia\\' of :;aid treasurer. 

I haYe alrl'arly hl'!d in opinion Xo. 1265 of t!Ji, cll'partlllent, ren<h:rerl t" Y"ttr 
bureau uncler rlate ui February 14, 1916, that in a :-cho11l di,tril't in 1•.-hich ;, ,eh'"'l 
tl'acher,;' pension iund ha' hecn estahli•d1ed ancl is l>eing maintained, and in whi,·h 
ihe. hoard oi education has prodded a depository ior the ":hool iunrb in the lnantll·r 
authorized hy la11 and ha, <li,pensecl \\'ith the treasurer oi ;;aid funcb tPlller anth,r
ity oi said section 4/82, (;, C., the clerk of said lH,arrl, \\'ho i, no\\' periflrming 

all the sen·iees ancl cli,;charging- all the duties and is sul>ject t" all tlll' "hligati"n' 
n·quirerl hy law oi the tn·a..;urer of suel1 'chon! di,trict, i, trt'a,.url'r of sairl .-ch• •· ,j 

teacher,' pemion funcl under prm·ision of 'aid section 7XW), G. C., 'upra. It i"llol\, 
that inasmuch as the school teacher~,' pension fund has hl'en c,;tablishecl ant! i, l>l'ing 
maintained in the Cincinnati city school district aiHI the l>llarrl of l'<lucation "f ,;;:id 
,chool district has pro\'iclcd a tkpository for the ~dwol funds of saicl cli,;trict in tile 
manner authorized hy law and has dispensed \\'ith the trea,urer of ,;aid funds unrkr 
authority of saicl section 47!'2, G. C., the saicl \\'illiam Grautman as .:lerk of said 
hoard, upon giving- the bond required of :-aid section 7XR9, G. C.. will succeed lhe 
said Richard B. \\'itt as custodian of sai<l pension fund ancl it will be the duty .. i 
the said I{ichard B. \\'itt to dL·liYer to his successor, the sairl \\'illi;un Gratllman. 
"all securities, moneys, books and other property oi whatsoever kind, nature and 
dl·scription in his hands or unclt>r hi, Cllntrol as trc·asurer oi the ,cJwol tcaehl'r< 
pension iunci" oi saicl city school district, and the said \\ Iiliam (;raCJtman as thL· 
'ucn·,sor of the ,aid Richanl ll. \\'itt as cu:-toclian of such fund. sltoul<l receipt, ;,, 
,uch custodian, for all such records, papt'rs, honk.;, hond" aPe! monl')'S. 

In Yiew of the foregoing I am oi the opinion that the latter part .,f thl· lir,t 
hraneh of the rt'!'olution, as aho\'e >'d forth ancl mark.·cl "Exhibit .\," ~d11•ul<l 11l· 
moclilit·cl so as to de,ignate the trea,urer of saicl Jlt'llsion iu11cl a, "th,· 1 r,·a,nrt'r ,,j 

the school tt•achns' pension fund of the Cincinnati city scllclnl rlistrict" and tl1a1 
tlll' >'t'L'oncl !>ranch of 'aiel resolution shoulrl lll' lll<llli!iecl to rt'<111 ;1s foil"·,,·,: 

"Nc.111l< cd, That \\'illiam (;rautman, tn·a,urer oi thv ,chord I• ;<chct< 
pl'n,iott funrl, bl' anrl is hereby rlirl'ctccl to rl'el'ipt :h 'uch cthtocii;IE j, •r 
all 'lll'h record,, papl'r,, hook,, 1H,tlll' au<! llHJlll'Y'·" 

\\ ith thi, nwdilieatioll I am oi the 11pinion that -aid n·- .. Jnti"n 11 ill 1"· i11 """ 
f, •nnity \\'ith tlll' pro\ i'ion- ni th<' s!;tfull's lll'rl'in1)('f"n· "'t f, •rth. 

t'11min~ 11011 to a l'IJ!I,icll'ration of thl' seconrl n·-~~IutiiJil ;•1"'''' '''t i"rth. ,,,,t,· 
th;tt till· pl·n;;i"n fund in 'Jl!l'stion i" rlcrin·<l fr"'" thv i"11"\\'in~ "'nr,.,.,: 

"1. 1 lccluctiolh r•i t11·11 d"lj;,r, fr"m tlll· Tlllll•tlTl! -alary 11i l';1,·1t tl'a,·J,.-r 
;q·n·p1i11g thC' pl"IIYi:-.iulh nf tlH· la\\· f,,t· crl';tting "aid 1H'1J-..ifltl inu(l ( ,t·,.-1;,.,1 

i:-<ii. ( ;, <".) . 
.. 2 . . \11 nlolH'):-o rvrehvcl ir11111 flflnatillth, lt·gal'i~' ... , gift-.., lJrrp~t ... t .. 11r 

ir~<m any other suurce" (section iilil:-1. (;, C.). 



1096 OPINIONS 

"3. IJeuuction, from the ,a]aries of teachers on account of their tanli
nL'" or ab~ence (section 7894, G. C.). 

".f. The payment from the contin&ent funu of such school ui:;trict into 
,;aid pemion fund of not less than one per cent. nor more than two per cent. 
,,f the gross receipts of the board raised by taxation (section 7895, G. C.)." 

The moneys recci,·ed unJer item 2 are paid either into the pension fund or into 
a permanent fund. If paid into a permanent fund only the interest ther..:of shall be 
credited to the pen~ion fund and applied to the payment of pensions. 

It will be observed that under provision of section 7889, G. C., supro. the cus
tmlian of the pl'nsion fund is.requircd to "keep it subject to the order, cuntrol and 
<lirection of the board of trustees" and the bond given by said treasurer as such cus
todian is subject to the approval of said board of trustees and conditioned for the 
iaithful perfonnanec of his duties as custodian and treasurer of the board. 

In the former opinion of the department, above referred to, it was observe<! 
that while the ahoYe provision of section 7889, G. C., makes the treasurer of a 
-chou! district, which has l'Stahlishcd a school teachers' pension fund, the trea,urer 
of the hoard of trustees and as such the custodian of said fund, the treasurer of said 
,chou! district as treasurer elf ;;aid hoard of trustees and as custodian of said fund 
is in no way accountable to the board of education of said district. It was further 
ob-,•r\'t'd that the lJond required to he given by the provision of the latter part of 
sai<l section 7~H9, G. C., is executed to said board of trustees and is subject to the 
approval of said board; that in Yiew of the provisions of sections 7RX9 ancl 7H90, 
(;. C., taken in connection with the above provisions of sections 7875 and 7879, G. C., 
it ,eems clear that the board of education of a school district is in no way charged 
with the administration of the school teachers' pension fund and that said fund is 
not a fund of the school district within the meaning of section 7604. G. C. ( 106 0. 
L., 328), which provides that: 

"\\'ithin thirty days after the llrst .:.Ionday in January, 1916, an<l enry 
I\\" Yl'<'rs thereafter, the hoard of education of any school district hy reso
lution shall prn\'idc for thC' deposit of any or all moneys coming into the 
ha11<ls of it:; treasurer." 

and it was held in said opinion that the provision of this latter statute has rdertnce 
"nly tn the funrls helonging to the school district and is not applicable to tlw pen,ion 
fund under consideration. 

It seemC' clear to my mind from a consideration of all of the provisions of the 
-tatutes relating to ,ai<l school teacher,' pension fund and governing the adminis
tration and control of said fund and determining the sources from which the same 
i-, derived, that the se\·eral funds going to make up the sehool teachers' )l('nsion 
imnl camwt he con,idered school funds of the district anrl that the hoar<! of lrtt'

tel''• rreakd under authority of section 7875, G. C., and in the manner therein pro
vidl·d, is n~ted by the provisions of the fore&oing statutes with the arlministration 
and the exclu,i\·c control of sai<l pension fund with the authority under section 
7879. (;. C., supra, to inn~st said fund in the securities therein mentioned, to make 
pa, mt·l't, innn such fmHI for pensions granted in pursuance of the laws relating 
tlwretq :111rl !11 make and "'tahlish such rules and regulations for the a<lmini<tratinn 
"i -ai<l fund '" they dt'l'lll he-,t. 

lt f,,n,"' that the h":ml "i ,·<Jnration of the Cincinnati city school district i< 
1\ itf,"ttt ;111tlH;rity in law to pa" thl' prnpu;;(•<l n·,olution ahu\'C "·t f<~rth an<! mark<'d 
"f·.,ltil,it IL" '<l<•n·nH·r, r am of the opinion that in view of the foregoing pro
' i-i""' '.j the -tatutc- and in the ah,\'nce of any prm·i,ion of the statut,·,;. gm·erning 
tlw administration an<l cnntrol of ;;ai<l fund, rer1niring or even authorizing sai<l 
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board of trustees to pro\·ide a depository for said fund, said hnard j, with••ut au
thority in law to pass such a resolution for the Jmrpose of relin·i1;g the cl..rk
treasurer as custodian of said fund of any and all liability incident to the care and 
cu,;tt~<ly oi 11101H'Y' hdonging to suc-h fnnrl. 

1729. 

Respectfully, 
Eo\L\RIJ C. T CJ(X I·.R, 

AttonJey-Gcllcml. 

ST.\TE IIIGH\\'AY ((L\DltSSJO:-\El{-CU:-\TI<.\l"fS ~1.\llt-: J:\ SL'Lif 
OFFICER ,\RE :-\OT REQU[]{ED TO 1\E _\Pl'IW\'El > gy C()L':-\TY 
CO~DIISSIOXERS ,\LTI!OC"<;JJ COL':-\TY t'< J-() J>Fl< \TFS I\ .\1\ K I\!; 
DIPIW\'DIEXT. 

Collfracts 111ade by the slate hiyho.,ay dcf'artlllcllt ,tr,· n••t r,·,Juir<d t,, [,c <t/'
f'rovcd by the couuty COIIIIIIissioucrs of the couuty iu o.,·IJich til,• o.,•ork is to/>,· doiiC, 
···o.•e11 i11 those cases iu o.,·IJich the county ts co-opcratin!J 111 the nwkiH</ "' the 1111-

f'ro<'I'IIICIIt. 
Cm.c~rm·s, 0111o, }mH' 24, ll!lci. 

I fox. CLINTON CowEN, State Jlighway ComlllissioiiCr, Colu111bus, Ohio. 
D£_\R SIR :-I have your communication of June 17, 19}(,, which et~mmnnication 

reads as follows: 

"Under date of :.larch 24 th this <lepartment, after the usnal prelimi
nary proceedings, recei\·ed hi<b for the cotbtruction of >ectinn 'K' ',f tlw 
Xational road, I. C. H. X o. 1, ].I. :.1.. ::\o. 1\, in ( ;tll'flbl') c"nnty, thv 
estimated cost of the work being $109,297.15. 

"The lowest hid for this work was suhmitte<l l•y \\'. II. Young C«m
pany, the amount of the hid heing $%,150.15, the Illinois Surety l'c11npany 
signing form of proposal and <'ontrad h"ncl a' snrl'l~ f<•r the \\·. II. Y«n1t~ 
( 'ompany. 

"Our form of contract, in a<ldition to the signatnre of th<· >tall' high 
way commissioner with the proper attL·station, and the .;ignatnn· ',f the 
contractor, provides for the approval of such Cti11tract hy the county ""111-
missioncrs of the connty in ,,·hich the imprn\·ement j, to he mack .. \ i<~rm 

"f contract signee! hy \\'. II. Young Company. h.1 \\·. II. Young, ancl 11<•1 
hearing the signature of the state highway ,·onllnissiotwr, \\a.s .'l'llt t" the 
county commissioners of Guemscy connty for their appro\ a!. Their re
sponse to our request is f!ated c\pril 21st, an<! r('ads as follfl\1'>: 

"'Hon. Clinton Cowen, Columbus, Ohio. 
"'Dear Sir :-In the matter of thl· contract fill the c"nstructi•,n oi the 

section K of the Xational roa<l, Pet. Xo. 2397, I. C. H. Xo. 1, <;uerme~ 
,·mmty, Ohio. 

"'In reply to yours flf the 20th ,,f _\pril: The hc,arcl fli ,.,,mllli'siuner, 
would reply that the board cannot concur in the awanl of this Ctllttract to 
the \V. H. Young Company, at their hid of $96.160.15 because it ha, reason' 
to believe that this company wnul<l he unable to successfully cnnstruct the 
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impro1·cment m accordance with specicications and in a workmanlike 
111anncr. 

·· '\\"e furtht·r would respl·ctfully rcque:;t that the contract he awanlecl 
t•> ()ray Hrm .. oi l:owling Green. Ohio, at their hi<! of $105,000.00 if your 
in1·estigation on the rl'S)J<•!bil>ility of the linn and the gl'neral reputation 
ior road building is st!ch as to jmtify your :;o doing. Or, if not, to pro
ceed to re-arln~rti'e for bids on thl' same at your earliest possible date. 

(Signed) .. 'T. C. \\'hite, County .\uditm. 
·• 'By order of the county commissioners of Guernsey county, Ohio.' 
"Pursuant to the request of the county commissim1l'rs, this <lepart

ment re-advcrtiscd this w•Jrk and reccin·d hirls again on :--lay 5. 191(), at 
which time the \\". l I. Young Company, bidding at $105,541.13, \\Tre the 
sole bidders. The proposal atHI contract bond submitted in connection 
with this hid is ,igned by both the .\laryland l'a-,ualty Company and the 
:\ ation;:l Study l'ompany. 

"This hid an<l form of contract was abo submitted to the county com
mi"ioncrs oi (;uertl'-ey county ior their approval with the signature of 
the \\·. H. Young Company, by \\". II. Yotmg, and without the signature of 
the -,tate highway commi"ioner, and they again request that the work he 
re-advertised as shown by copy of their Jetter attached hereto. l am also 
attaching hereto copy of my answer as to June 8th, and rt'iterate the 
opinion therein expre"ed, Yiz., that the work should he let to the \\'. II. 
Young Company as the 'eason is already far a<h·anced, price:; of material 
and laLPr arc on the rise; .:\Jr. Young assuring me that he will employ 
practical and competent a"'-i:'tants on this work, ancl he has furni<hPd what 
in my notion is a yery sound bond. 

"I respectfully request an opinion from your office, therefore, as to 
whether I may proceed and t•nter into contract with the \\'. H. Young 
Company without the approYal of the county commissioners of (;uernsey 
county.'' 

The rcrruest of the t'<>llllty c"mmissi .. ner, that yon again rc-adverti:<c the 
11 ork reads as follows: 

".\t the regular quarterly st·s.,wn oi the (;uernsey cou11ty c"mmis
,ioners: In the matter of section K of the Xational road. 

"1 t was nwve<l hy ::--1 r. :\ dson and seconded hy .\1 r . .:\lcCracken that 
the hid of the \\'. II. Young Company on section K on the Xational pike, 
<·a,;t of the Yillage of \\'a.,hington, he rejecte<l for the same rea"lll as was 
incorporated to you in a iornwr letter regarding the hid on the letting of 
.\pril 7, 19lli, it is the desire of this hoard that you proceed to re-adYerti,e 
this ~ection for hid., at your earliest opportunity. 

"On roll call on tht· ahoYe m .. tion the members Yoted as follows: 
_\]ell ride, yes: :\lcCracken. no: :\el">n. ye:;. The motion was declared 
carried." 

Your answer to the re<JUest of the coHnty commissioncrs, t ransmittl'd to them 
under date of June Rth, reads as follows: 

"! beg to asknmdedge receipt of your ian>r of June 7th in regard to 
awarding the co11tract for the impr<•n·nwnt of section K of the Xational 
pike ea-,t of \\'ashington to the\\'. H. Young Company. 

"::--Ir. Young has ucen ahle to fHrnish what appears to he aderruate l)()nd, 
ancl has gin'n me a.-urance that he will l>e assoc:-iatecl with 1>ractical and 
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cxpedencul a--i-tant•. Thi- ''·"rk ha- <J.ln;,ol:. 1~tcn r,·Jll'atcdl:, dcla~c•1. 
ancl l1a-; htTll the ean-c· ',j c• ,,,,irleral,Je critic:i-m · ,,, thi- department an•\ 
the count) ufficial-. 

"If \\'e re-arhTrti>e, \IT migl•t n"l ill· all) J,t·ttn oti' than \\·c are '' ith 
the \\-. l!. Y"\111;.!: C<Jmpall). \1-h" han· :.:i1 e•J 1\lt· a-.uranc·,· that tht· \1 "r:: 
11illla: pusl1t·rl 1igurt1tbly and c••ntinll<•ll•ly n111il it ha, i•vcn c••1nph-tl'<L 

"It i~ 111y llpi11ion that \\t· ~h!l\llcl a\\an1 tl1e l"!illtraL·t ttJ .. aid cr,tnp:111~. 

tlllll nut rc-achtrti ... c a~ tht ... l'a..,,Jll i .... alr~acl~\ gL·tti11g lah·." 

I han• can·in11y exami"e<l all the J•r<•l 1·1<•11' ,,j Lll•: n·latiug !11 the ;tc·til i:ic·, 
<>i )<lllr rkpartment. anrl tin<! 11<> otattll<,ry pr<ll i-i••n t•• the efiec·t that tlw ,., •n 
tract~ of your rlqJartn1t·ta an.: t' 1 1J .. : appn .,·~.·tl l j~, th\.: l·, ~unt.\ "-.' dllllli ... :--i, li1l r:-, 11; t.lll 

county in which the work i- tu he clone. t'Yen in th• ''" ca,t, in which the county 
is en-operating in the making ui the impru1 ement. . \iter the L'tiUilt) Ct11lll11i,,io1ll:r,, 
acting under authority oi secti,lll 1200. (;, C., han· ad<Jpted the surn·y,;, maps, 
plans. proti!e,, 'pecilic:atimb ami e,timate' ior the pr<!JH>Se<l imprfl\enwnt, ··athc'cl 
to he made by you an<l transmitted to the commissioners with ) our ccrtiticate oi 
approYal t·ndorseJ therecJ!l, and a iter the county c••mmi,,i, mers han· pr< ,vi< led 
that the highway in question he con,truete<l under the pro\·i,ions of chapter VII J 
of the Cass highway law an<! ha,·e. under authority oi 'ecti<~n 121X. ( ;, C., mark 
a written agreement to a"tlllll' in the tirst in,tanct· that part oi the cost ancl 
expense of said improvement, oYer aiHI ahove the amount to he pair! hy the state, 
they have completely exhausted their authority in the premi,es ant! their apprU\·al 
of a contract subsequently made by you for the construction of the impron."mcnt. 
j,; not re<Juirecl, ancl such appr<>Yal adrls nothing to the validity oi thl' pr"ceetling'. 

Your inr1uiry as to whether yuu may proceed to enter into a contract with 
the \\'. H. Young Company, without the approval ni the county commi,;siont·r, of 
Guernsey county is, therefore, to he answered in the affirmati\'(·. 

Respectfully, 
EDWARD c. TLR:-IW, 

A ffm·FPJ'-r;epPru'-
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1730. 

Jl(l.\lW OF El>lT.\TIO:\-llOXD ISSUE TO PCRCH.\SE SITE .\XD 
ERECT IIIGII SCHOOL llCILDIXG ~1.\Y BE SL'miiTTED AT SPE
CI.\L OR GEXER.\L ELECTIOX-.\DDITIOX.\L T.\X FOR HIGH 
~CI fOOL PCRPOSES, HO\Y SCIL\IITTED-BO:\DS ISSCED UXDER 
SECTIOX 7669, (;. C., FOh'. IIIGII SCHOOL BCILDIXG ~llJST BE 
JSSCED BY E.\CH DIST]{]CT SEPAIL\TELY .\:\D ~1.\}0RITY OF 
ELECTORS IX E.\Cll DISTRICT ~!CST .\PPROVE-LEVY FOR IX
TEREST .\:\D Sl:\KI:\G FCXD-IIO\Y c\PPORTIOXED-SITE PL'R
CIL\SED BY BO.\RDS OF EDCC.\TIO:\ OF SEVER.\L lJXITED DIS
TRICTS-LDIITATIO:\S OF LE\'Y FOR 1:\TEREST .\:\D SIXKIXG 
ITXD DISCUSSED. 

The questiull oj issuiuy VII/His jur lite purpose uj purdzasi11y a site a11d erect
ill!) 11 hiyh school buildiuy, as lllllhuri::cd by secti1111 7(#), C. C., 111ay be submitted at 
a special clcctio11 called jor !hut purpose or at a rcyHlar or ycucral election. 

I Vhcu the qucstio!l uj issui11.</ bauds is submitted pursuaut to sectious 7669 a11d 
7625, G. C., it is 110/ required that in addition thcretu there shall be submitted the 
cfl!Cstiou of lc"'·yiuy additiuual ta.r jur hiyh sehoul purposes, pursuaut to sectio11s 
5fi49-5 aud 5649-Sa, G. C. 

/lauds authori::ed by sccti1111 7669, G. C., to be issued jar the purpose of pur
,·hasill!) a site a11d crccti11y a high school buildiny, must be issued by each district 
separately a11d issue must b,· appro·ved by a majority oj the electors "''otiny thcrco11 
iu each district in ~c·hich the question is submitted. 

The let•y jor i11terest aud si11kiug jwzd 1/lllst be in proportiou to the GlllOllllt of 
b1111ds issued iu each of the several 1111ited districts. 

The site should be purchased aud the lziglz school buildiug erected b:y the boards 
oj cducatiou of tlze se~·eral united districts. 

Tlze let')' for iutercst a11d siuking fzwd fur the paylllCilt of bonds issu~d pur
.waut to sectiu11 7669, G. C., 111ay be witlwut the fiz•c lllill limitatioll of section 5649-
3u, c;. C., but is 7.c'ithin the fifteen Ill ill limitat-iou prescribed in sectiou 5649-3b, C. C., 
103 0. L., 57. 

CoLL\111\'S, OHIO, June 26, 1916. 

Hox. IlL"GH F. XEt:H.\RT, Prusecutin.<J .lttome_\', Cald .. .:ell, Ohio. 
DE.\R SIR :-Yours under date of • \pril 29, 1916, is as follows: 

"The hoards of education of two adjoining rural ,chool districts by a 
majority vote of the full membership of each board have united such dis
tricts for high school purposes under section 7669 of the General Code. 

"It is now necessary to purchase a site and erect a building. 
"!. ~fay hnnds he i"ued under this section hy submitting the question 

tn the voters at a ,pecial election for that purpose. or must a vote be taken 
at a general election for an adciitional tax ]e,·y for high school purposes 
before the bonds may be issued? 

"2. If bonds may he issued under this section without first submitting 
t ht' questinn of the tax !t-vy to the n>ters. will the hnnd issue he an issue of 
the joint district and must the vote carry in each district' 

"3. If the hond, may he issued after submission to the electors at a 
'fltTial ekctinn will the levy for the sinking fund and interest be made in 
tht· propo1·tion a' provi<kd under section 7fi71? 

"+. J Joe' the control of the purcha,e of Ian< I and the letting of tht' 
,., ,tJtr:11·t j,,r the h11ilrling n·-t in the l·nmmittC'l" prodded for l>y 'ectiun 

7fi70? 
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''5. May the levy for the sinking: iu!J(l all(! interc,t un bonds i<•ued 
under section 7669 by either of the above method,; be in excc,;s of the 5 
mill limitation for sehoul IJ\trpr;ses ;" 

Section 7669, G. C., 104 tJ. L., 22Y, to 11hich ~"u rdl'r 111 ~unr Iir,t in<juiry. 
vrovides as follows: 

"The boanb ui education ui t11u <•r lll<•rt: ;uljuinittg rural schuul dis
trict,, or of a rural and 1illage ,,·h"'·'l di-trict l•y a majurity 10\e of the 
full membership of each hoarcl, ma.' 1111ite -nch rli•trkt• fr:.r high ,;chool 
purposes. Each board abo may ,;nl11nit th .. qu .. sti"n "i k1·ying a tax on 
thf:' propl:'rty in their re•pccti1 e t!i,trictc, for tht: l'Urpuoc ci purcha,it~g a cite· 
and erecting a building, an<l i,tH· l>lliHl,, a• i- J>fl.<l i<krl J,y ht11· in ca:'e of 
erecting or repairing :,ch'"'l lt<<ll.,,.,; httl ,ncb que,ti,,n oi tax levy must 
carry in each t!istrict hd"re it ,ball l"·'·"me "J!eratiiL' in dthcr. li such 
hoards have sufficient m"ney in the trea•un t•• Jntrchase a site and erect 
such building, or if thert: is a ,uitable building in ,·ithcr <liqrict owned by 
the board of education that can l>e USl'<l for a ltigh sclwol building it 
will not be necessary to submit the vrupo,ition to 1 "tt:, an< I the boards may 
app~opriate money from their funds for this puq" •se." 

The first branch of your tirst question is: ..\fay bu11ds );c is,uecl umlcr section 
7669, G. C., by submitting the quL·stion at a special election. 

It will be noted that hy said section it is specilically provi<led: 

"Each board alsu may * * * 
in case of erecting or repairing :-chuul houses." 

I find that the provi>ion for issuiug hntHb in ca,e of erecting or repainng 
school houses is made in section 7625, (;. C., 102 U. L., 419, as follows: 

"\\'hen the board of education uf any odJtJol <lislricl Lletcrmines that 
for the proper accommodation of the schools of such district it i, necessary 
to purchase a site or sites to erect a school house or hun,;e,, to complete 
a partially built school honse, to enlarge, repait· ur fnrni>h a schr;ol house, 
or to purchase real estate for playgroun<l for chil<lren, or to rlCI any or all 
of such things, that the funds at its disposal "f that can be raised under 
the provisions "f sedion> se\enty-six hml!lrl'd a11!l t 11 enty-ninc ant! seventy
six hundred and thirty, are not suflicieltl tu accolllplish the purpose, and 
that a bond issue is necessary, the !Joan! shall make au estimate of the 
probable amount of money rerJnirerl for s11ch purpose ur ]JUf!Joses aml at 
a general election or special election call eel for that purpose, submit to 
the electors of the district the question of the i,stting of bonds for the 
amount so estimated. Xotices of the election requirerl herein shall be given 
in the manner prm·i,Jerl hy law f"r ,;chao! election,;.'' 

Here it is speL·itically prm irled that the qta:stion ,,i i,suing hon<l;; in the case 
rcferre,J tn may be ~ubmitterl at a general election or ,;pccial clcctinn called for 
that purpusc. This prodsion is clearly ad"pterl hy rdcrence hy tbe provision of 
section 7609, G. C., 104 0. L., 225, aho1·c referred to, and it therefore follows 
that the qne,tion of i>sning bonds, pursttant to the pro\i,;imh nf sai<l section last 
mentioned, may be snhmittcd at a >pecial election callr<l fur that purpo,;c, nr at a 
genera! election. 

.• 
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The separate branches of your ti rst que,tiun are ,;oml·what confusing in that 
the first branch refers to the ~ubmissinn of the quc,tion oi i'"uinJ.; bonds, while the 
second branch refers to the ,ubmi;;,iott ui the question ui levying a tax. The 
conduct of elections is subject solely to ,;tatutory control and special elections may 
be held in those cases only in which there is ,;pecial ,;tatntory provision and 
authority therefor. There is no provioion in oel'liun 70>9, <;. l· .. ,upra, for holding 
a special election for the ,;ubmission of the qt:cstion ni kvying a tax a' therein 
authorized, nor does section 7625, G. C., ,upra. the pro,·isious of which arc adopted 
by reference as to the question of issuing holl(b, contain any provision at all as to 
the submission of the queotion oi levying a ta:o;. in any caoc. l am thcreiure of 
opinion, in answer to the alternative question cutttained in yu\tr it:r;uiry that tht· 
question of levying a tax authorized hy section 7669, G. C .. to he submitted, may he 
submitted only at a regular or 6eneral Xovemher election. 

The tax levy authorize(! by section 7669, (;. C.. ,upra, i' di,tinct irom that 
authorized by section 5649-5, G. C., provision i"r the suhmissi"n oi which is made 
in section 5649-5a, G. C., in that the former i, for the special purpose of pur
chasing a site and erecting a building and may he tbe<l for that purpose alone 
while the latter may be used for general school purposes. 

The condition by which your secoml inquiry is intruuuccd is in no way material 
to the question submitted. It may he observed in passing, however, that· bonds 
may not be issued pursuant to 'ectiun 7669, (;, C., above referred to, without sub
mitting the question to a vote of the electors, as provided in section 7625, (;, C., 
t:t seq. 

\Vhether the bond issue authorized hy 'ection 7669. (;, C., supra, is a joint 
i>sue or the obligation of the entire united district is not without difticulty. but 
reading the section as a whole and in view of the specific provision for separate 
action of the several boards in effecting a union of the districts for high school 
purposes, the absence of pro,·i,ion for joint action of the hoards in respect to any 
matter relating to such united districb, and the further provision where a tax lc\·y 
is authorized to be submitteJ. that each hoanl muot !->tthmit the same and the re
quirement that it carry in each di,trict hdon: it 'hall become operative in either, 
I am inclined to the view that the bond i'suc authorized hy said section 7669, G. 
C., is not a joint issue oi the ;;ewral united district:;, but on the contrary such 
bonds may be issued only by the several districts, and it therefore follows that the 
same must be approved by a majority of the electors voting thereon in each of 
the districts in which the question of issuing such bonds is submitted. 

Again in your third question, the condition precedent incorporated is wholly 
immaterial to the question submitted. 

Coming to conisder the question of whether the levy for the sinking fund and 
interest must be made in the proportion as provided hy section 7671, 6. C., in case 
of a bond issue under section 7669, G. C., attention i, called to section 11 of article 
XII of the Constitution, adoplt'd September, 1912, a, iollo\\'': 

"No bonded indebtedness oi the state, or any political subdivisions 
thereof, shall be incurred or renewed, unless, in the legislation under 
which such indebtedness is inn1rred or renewed, proYision is marle for 
levying and collecting annually hy taxation an amount suft1cicnt to pay 
the interest on said bonds, and to provirlc a sinking funrl for their final 
redemption at maturity." 

From the plain terms of thi, Cllll>titutiollal provision. it follow, that in thme 
districts in which it is propo,l'd to is,ue hond' under section 7(ii9, G. C., provision 
must be made in the resolution authorizitlg- the su1>mi"ion of the que,tion for 
levying and collecting annually a tax sufticicnt to pay the interest on said bonds, 
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and !11 jmod<le a ,inking innd i11r tlt<:ir redcmptiroll at maturity. Su that the levy 
i .. r interl·,t ::m•l ,ir,\im: innr1 purp• .-<:- in the ,,., vral ,Ji,trict- \\ hich i>5UC bonds 
pnr,uant !11 ,lTtirm /(:(•'). (~. l· .. will in t·Yery ca,,· ,,j llt'l'l'"ity 1~t· in proportion to 
th· amnm1t ,,f ],,,111], i--n,,]],_, -nch district i"r thl' pnrpo.-e ,,j cn·cting the huilcling 
awl pnrcl1a-ing the -itl'. a- l'r"' irlerl in -air! ,,·rti11n. 

:-;ccti"11, /Ill! a'1'l j(,(,_!, c;_ l· .. ]IJ-1- (J. !... 25. rein •·111~ t" the maintenance 
and 'upp11rt .,j th(' high ,ch"''l ,j -nell nnitl'rl district- anrl haye no application 
1r1 tht• pnrl·l;a ... i~·,.~ c.f ;~-.it,· r,r tlk l rd.·ti•.:: ,,fa i~nlldi1:g f,.r l1igh :--l·hc.ol purprhe~, 
a-; anthurin·•l in -air! :,t·cti"n /Uo'J. c;. ( · .. -npra. 

The anth11rity 11i the cr.mmittv,· reierrcrl t" in yuur i .. nrth inquiry is iouncl in 
'tl'li••n if•iO, (;. C .. ,,·hicl1 pn•\i<le- in part a- j,,ll,,,,,: 

".\ny high 'cllD"I •n ,.,tal•lishcrl shall lll· tmrll'r tlw managPnwnt oi a 
high -clJnc.l C0nJ11Jitl\·l, l'l o1hi-tillg' I ,j t\\'11 11h·!ll1ol'r- I ot l'al·h 11f the buanls 
acating 'urh jr.int di-triets, eh-l'tt·rl hy a maj11rit_1 Ylltt· oi ,uch hoards. 
Tht·ir metnller,hip ,,j -nch c~tmmittl'l' ,hall lll' inr the ,;mw term as their 
ll'l'lll- 1111 tht• lo11:<rcl' \\hieh tlwy n•,pr·ctil·l'1y fl'j>n·-r•nt." 

It will 1 •e tl< •ted that it i.; tlw authmity ior the managernl·ttt only of a high 
,.:huol "' ,.,tahlisherl that i' here coniern·rl "ll the high -.:h'"'l committee authorized 
tr• he ekcterl. It \\·oulrl he rlifticult \11 maintain tl1at a high school had he en 
,-,tahlisherl prior to tl1e necti1111 oi a 1milcling or the ktting 11i the contract therefor. 
The election 11i the nll'mhns of -uch committel' dl·\·nln·, upon the boards of 
e<lucation of tlw <li:,tricts anrl until a high ~chon! is "' established within the con
t< mplation of section i!,70, supra, no rluty to elect memhns of such committee 
is imposer! anrl I am not incliner! to lldien· that mandamus would lie to compel 
the dection of such meml•er- until a building has hcen prrovide<l for such school. 
That is to say, until the di.;tricts have l~t·c·n unite<! anrl the lmilding erected pur
,uant to sectiun ioo<J, G. C., a high school may n11t he -air! to he established within 
the Cllll!llllPlation of the proti,ions of sai<l section 7(,70, G. C. I am therefore of 
"l'ini11n, in anS\I'l'r t" Y"Ur fourth question, that tht·n· i, 1111 authority in the corn 
mittee dws<'n pur,uant to secti11n /ll/!1, ( r. l ., to purchase a site or let a contract 
[, ·r tlw vrccti11n of a 11\lilrliug, anrl that the -it<' llllht lol' prr.cure<l and the huilrling 
erecterl h~- the lonarrl.; pf !'clucatinn nf the ,,.,·cral nnitcrl districts. 

Your liith inquiry im 11h ,., a ,.,,,,irlnati<•'l .,j tl1a1 part 11i "'Tti .. n 3(,-fCJ-3a, (i. 
( • .. \1 bidt i.; a' folio'".;: 

"The J .. cal tax lt·' y i11r all ,cboo1 purpust·s ,hall nut exceerl in any 
, >lit' } ear l-1 n· mill, on thl' r], ,]Jar of v;tlnati• 111 oi taxa1 ole pn •pert~ in any 
,chool rli:;trict. Snl'11 limits ior ,chou! ll-l'ies shall lll' exclu-;ivc 

~" 

The ln-y f11r purcha,ing- a -itL· ancl crectin~ a louil<ling- here nnrler consideration, 
k1.1 ing been authorizer! or apprm l'll ],~ a '11\l' oi the l·h-ctor,, ClllllC' r:learly within 
the ela-s rlelinerl in tltt· a1""'' n.t·epti••n 1•• the Ji,-,. mill limitation, and I am 
therdore of opinion, in an"'"r to yonr lifth in<(lliry. that the m·ceS>ary levy for 
payml'nt therein rdnrl'rl t" 111ay 1w otthi<le oi tlw ti\l· mill lin1itation on the levy 
i11r -chool [ltlrposl'' ionnrl in ,air! ''Tti11n ,=;r,-t9-3a, (;. C., hnt must IJe within the 
Ji ftt·c·n mill lirnitati11n prl'sr:rilot·rl hy ,,·,·tion ,=;r,.f'J-.'~h. C. C., 103 0. L., 5i. 

J{e,pt·ctf nlly, 
Efl\\' \ RD c. Tr:RXER, 

, lltm·nr_\'-General. 
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1731. 

!-~1'1·:\"n:J;\·Il.J E \IDJfmY-COXTI~.\CT .\XD llOXD FOR CO.\IPLETIOX 
<>F S.\.\IE .. \Pl'ROVED. 

Cor.Drnr·~. Onm. ] nne 27, 19lo. 

!lox. llYJWX L. B.IR<;.\R, Secrt'tary, Ohio State .lrmnry Hoard, Colulllblls, Ohio. 
ll1:.\R Sw:-L"nder date ,,f June 14th yon a<h·ise<l me as follows: 

"l'ursnant to your opinion of February 5. 19lo, the hoard duly aclver
ti,e<l inr four con,L·cutive IITck:i for l>i<b for the completion of Serett 
I :n".' cldaultc<l contract fur con,tructi• •n ',f the Spenccrl'ille armory. In 
accunlance 11·ith ,aid adn·rti'l'l11l'l1t, it recei1·c<l the hids descrihe<l in the 
f"ll"wing copy of ib proceedings 1111 the date of June R, 1916: 

"'Sl'EXCEH.\'1 LLE ,\101 O]{Y: The h11ard had received prcl'ious to 
12 u'dock noun of thi, date four pr11posals for completion of Spencerville 
arm"ry pur,uant to prn ioth re-olnti••n ancl legal adn-rti,emcnt for ,ai<l 
loid,. :\t 12 :OS said hicls were opened an<! found to he as follows: 
"'Fred E. Fletchl'r, Colmnhn,, wmpll'le hid (using fan)--------$4,410.50 
"'Freel E. Fletchl'r, Colnmhu', L'1111lplete J,i<l (not using fan) ____ 4,705.50 
"· (. \ ccrtiJjc<l check for $100 accompanied said bid.) 
"'Geo. S. Kline, Sidney, complete hirl (u,ing fan) ______________ 5,849.90 

"'Geo. S. Kline, Sidney, complete hid (not using fan)------------ 5,649.90 
"' (A certifiecl check for $100 accompanied said bid.) 
"'H. I. \\'illiams, Dayton C"tHrnction Co., mmplete hid (using 

fan) ------------ ____ - _--- ~- ------------ _ ------------------- 5,970.00 
"·r f. I. Williams, Dayt"n Con'\ ructi"n Co., complete hid (not 

using fan) -------------- ___ - ------------------------------ (i,3()()_()() 

"·(A certifiecl chC'ck fnr $120 acrnmpaniecl said hid.) 
"'The ClemnlC'r & J ohrt>ott ( ·,J., J I icksyilk, complete bi<l (not 

using fan) --------- --------------------------------------- 5,095.00 
"'(.\ certified check for $110 accompaniecl said bid.) 

"·_\iter "!JPtting hick thl' l>oarcl r<'<'<·,.;et! for lunch ancl reassemble<] 
at 1 :15 p. 111. 

"'SI'EXC:ERVILLE ,\H..\JOJ{Y COXTIXGED: RESOLVED, That 
till' l>i<l ni Fn:rl E. Fktcht'r inr completion of the general contract ahan
clr,net! hy Serdf Tiro" .. hy furnishing hoth labor an<l material and fully 
,., ompkting ,aiel eon tract, nnt u,ing fan l'l'nto coib, ancl radiators ancl 
markl'cl "Property nf Plikenl Brr.-." for the qrm of $4,i05.50, being the 
lml'cst hirl rccC'ivcrl to<lay for said work. ancl heing regularly filed according 
tro law, he an<! hereby j, arC!'Jltt'rl <~n<l contract awarded accordingly on 
tl1e condition that thi, aCl'l'ptanre and a\Yard he approved hy the attorney
general. That the <ontrart hone! !n he provi<lt-c\ by said Fred E. Fletcher 
.•hall he in the 'ttm of $2,3:10.00.' 

"n;: your rlirectinn. 1\'e lla\'c prepan·rl the Cllntract with the lowest 
hi drier with atta<he•l ·,<;nmm<Jry of \\' ork to he Done,' to complete the 
~pcnccn ilk ;,rnwry and ha1-c secure< I a contract honrl from the proposed 
contractor, who i' tlw lnwest birlc\cr. 

";:;airl pruJl"''·r\ <rmir;lt't i_.; herewith i"nYarclerl in triplicate with said 
hntlfl in rlnplicatl'. Prnnf nf pttl>lic<~tinn nf ,air! arlnrtisement for bids is 
;,],o 11crc11ith cnclosc-cl. 

"P!rase arh-isc 1vhether or not the rnntra<t anrl hnnrl are approved by 
ynn as rertnirerl hy law." 
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Enclosed with your letter were the proposed contra..-! in triplicate and contract 
J,ond; also proof of publication of the advertisement for bids. 

Under section 5258, G. C., the hoard is required to adn·rtise for sealccl hids 
for the erection of such armory hy publication "in at least one newspaper in the 
city or county in which the armory is to he erected.'' 

From the papers submitted I note that you have complied with the provisions 
of the above statute in advertising for bids for the completion of the Spencerville 
armory, and the adverti,ement made in the I<epuhlican Gazette of .\lien county, 
;•s submitted, is a legal advertisement. 

I have examined the contract and bond submitte<l and lind the same to he in 
accordance with law, and have ascertained from the auditor of state's office that 
thl'rc is availahle for thl' [lltrpmes of the completion of this contral·t an amount 
of money sufficient to meet the price called for thnein. ' 

The drawings and specifications and summary of work to be done shouhl he 
identified hy the signatures of the parties before the delivery of the contract to 
the contractor, and as soon as this is <lone the sam<' should he tiled with the 
auditor of state. 

I am returning to you herewith the copies of the contract and bond, and also 
the legal a<h·ertisement submitted hy you. 

Respectfully, 
EnwARD C. TURNER, 

A ttomey-General. 

1732. 

CONSTRUCTION OF PHRASE "!:.!PROVED ROADS" AS FOUND IN SEC
TIOX 13421-12, G. C.-APPLIES TO GRAVELED ROADS-WH.-\T COX
STITUTES AN OFFEXSE UXDER .-\BOVE SECTIOX-DESTRUCTIOX 
OF HIGHWAYS. 

Section 13421-12, G. C., applies to grm·clcd roads. The e.rpressiou "any; po
litical subdivision thereof" occurring in section 13421-12, G. C., is mca11t to i11cludc 
the Political subdi·visious of tlze state autlzori:::cd to co11struct or imprm·c roads, to 
n•it: Townships, counties and mwzicipalities. !11 order to cmrstitutc all off'cnsc 
rwdcr section 13421-12, G. C., it is not o11ly 11cccssary that a tractio11 cn_qinc '<:('ith 
tires or wheels, equipped ,,ojth lugs, spikes, clrai11s or other projcctio11s, l1c drin·11 
m·er WI impro<·cd lzigh'<,•ay, but it is also IICCCssary that such lu!fs, spikes. chaius or 
other projections be seriously dcstntcti<·c to the high<,~!,\'. 

CoLI·~mt·s, OHIO, June 27, 19lo. 

HoN. ADDISON P. MINSHALL, Prosecutiug Attor11ey, Chillicothe, Ohio. 
DEAR Srn :-1 have your communication of June 14, 1916, which communi

cation reads as follows: 

"In Ross county there are quill' a number of persons engaged in the 
business of threshing. There are also in Ross county paved, concreted and 
other modern roar\s. Section 289 of the Ca,s Road Laws provides as fol-
lows: , 

"'Whoever drives over the\ improved highways\of the- state, or any 
political subdivision thereof, a trartion engine with tires or wheels equipped 
with lugs, spikes, chains or other projections seriously destructive to such 



1106 OPINIONS 

highways, or by any other means damages such highways, shall ht• tined 
for each offense not less than ten dollars nor more than two hundrt"<l 
dollars.' 

"Does this section apply to graveled roads? 
"\\'hat is the meaning of the phrase 'or any political ,uh<livi,i< 111 

thereof?' 
"\\'auld a person driving over any road, coming within the prnvisio11» 

of this law, a traction engine equipped with lugs, spikes, chains or other 
projections be guilty of a misdemeanor unless it were pro1·en that such 
lugs, etc., were damaging the highway?" 

If graveled roads are to be regarded as improved highways, then section 2K9 
of the Cass High1\·ay Law, section 13421-12. G. C., must he taken as applying to 
the same. I think there is no douht hut that a gra1·eled mad is to hl' rl'garded 
as an improved highway. 

\\'ithout attempting a general definition of the term "imprond highwap,'' 
occurring in section 13421-12, G. C., it may safely he said that a road upon which 
has been placed an artitlcial surface or a surface composed of material not present 
in the natural state of the road, said material being placed thereon for the pnrpn,e 
of making the surface more substantial, even and easy for travel, is an improve<! 
road within the meaning of the statute. I therefore a<h-ise you, in amwer t<J 
your first question, that section 13421-12, G. C., applies to graveled roads. 

Replying to your second question, it is my opinion that the expression "or any 
political subdivision thereof," occurring in the section in question, is use<! in its 
ordinary signification and is meant to include the political subdivisions of the state 
authorized to construct or impro,·e roads, to wit: Counties, townships and munici
palities. 

Your third question is to be answered by reference to the language of the 
section in question, and in order to constitute an offense under this ~ection it i, 
not only necessary that a traction engine, with tires or wheels equipped with lugs, 
spikes, chains or other projections he driven over an improve<! highway, lmt it is 
also necessary that such lugs, spikes, chains or other projections he seriously 
destructive to the highway. 

I therefore advise you that a conviction under this section would not l>e 
warranted unless it be awrred in the indictment or affidavit that the lugs, spikes, 
chains or other projections were seriously destructi\'C· to the highway, and tmle.'s 
such fact he proven at the trial. ]{espectfully, 

1733. 

ED\1',\RD c. Tt'RXEH, 
Attoruey-C l'lll'rnl. 

APPROVAL, SALE OF CERTAIX .\DAXDOXED OHIO C.\X.\L PROP
ERTY IX ~IADISOX TO\\'XSHIP. LTCKIXG COUXTY .\XD HOCKIXG 
C.\XAL IX \'ILL\GE OF LOG.\:\, HOCKIXG COUXTY. 

CoLnrnes, 0Hto, June 27, 19lfi. 

JloN. FRANK R FAJ.:VER, Suf>erinteudellt of f'ublic IVorks. C alum bus, Ohio. 
DE.\R SIR :-I have your communication of June R 191fi, transmitting to me 

duplicate copies of a resolution providing for the private sale of certain abandoned 
Ohio canal property in ::\fadison township, Licking county, to The Xewark Sub-
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t~rktn \{~alty C<.rnpany ,,f :'\t:\\ark. Ohiu. fur the ,urn ui $500.m, an<! al'" uuvlicate 
cnpies ,.f a n·,. >lution prodding for the private :-ale of eighty square f~et of the 
;,1>ancluncu llocking canal in the village ,f Logan, Hocking county, Ohi~>, tn E .. \. 
:\loon·. for tht· ,tml of $25.!Ml. 

I !inrl thesl' n·-olutiuns to J,,. in regular f<~rm and to contain tht· proper recitals 
.,f juri,dicti~>nal fact-. and I am therdorc returning the same with my :-ignatun: 
;t!!achl'd to tlw <lnp\i,·ate <'<~)lil', thl'rt'e>i. Respectfully, 

1/Jt 

Enii".\Ril l'. Tt'R:\ER, 

.·lttomc:;-C ell crul. 

.\l'PRO\'.\L. S.\LE OF CERL\1:'\ C.\:'\.\L L\XDS I:'\ YILLAGE OF :'\E\\'-
1\l'l{GIJ HEIGHTS, CCY.\HOG.\ COCXTY, OHIO. 

Cou·~mt·s, Onw, June 27, 1916. 

I lux. Fu.\:> K R. F.\ t'\'EU, .'iupcriHiozdcllf of Public 1Vorfts, Columbus, Ohio. 

Ih:.\u S1u :--1 have your communication of June 10, 1916, transmitting to me 
duplicate copies of a resolution providing for the private sale of certain canal 
lands. in the village of :'\ ewburgh Heights, Cuyahoga county, Ohio, to The Ameri
can Steel & \\'ire Co., for the sum of $350.00. 

I lind this resolution to he in regular form and to contain the necessary 
recitals of jurisdictional facts. and I am therefore returning the same with my sig
Pature attached to the duplicate copies thereof. 

1735 . 

Respectfully, 
EDWARD c. Tt:R:-<'ER, 

Attonzcy-Gc1zeraf. 

. \l'I'ROYAL, FOR:\! LE.\SES OF l{ESER\'OIR L\::-:DS .\T IXDL\::-; L.\KE 
.\XD ST. :\1.\RYS. 

CoLt')!Bl'>', 0HJU, June 27. 1916. 

T lox. FH \XI.;: R. F.\l'n:u. SupcrillfCildCilf elf l'ubfic TForks, Columbus, Ohio. 

DE.\1{ S!l{ :-T have your communication of June 23, 1916, transmitting to me 
for examination the following leases of canal lands: 

"Valuation. 
"To The Rw .. sdl Point Amust•ment Co., land at ItHlian Lake _____ $1,606.60 
"To Jacoh L. \\'tht, cottage sitt· at Lake St. :\larys______________ 300.00 
"To H. f;. Barrington, cottage site at Lake St. :\larys____________ 166.66 
"To I ft·ll'n Colgan. cottage .;ite at Lake St. :\Iarys_____________ 166.60" 

line! these leasL'S to be in n·gular fc,rm 
''unc with my appn>Yal l'IHlor-t·rl thereon. 

and am. thercfon·, returning the 
Respectfully, 

EDW.\RD c. Tt'RXER, 

A ttoruey-General. 
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1736 . 

. \PPROV.\L OF CERTAIX LEASES FOR OHIO AXD HOCKIXG C.\Xi\L 
L\XDS AXD ST . .:\1.-\RYS RESERYOIR LAXDS. 

CoLOIJJL'S, 0HIU, June 27, 1916. 

IIux. FR.\XK R. F.\CVER, Superilllelldellt vf Public 1Vorks, Columbus, Ohio. 
DE.\R SIR :-I have your communication of June 8, 1916, transmitting to me 

for examination the foJlowing leases of canal lands: 

"Price ..\IcKinney, canal lands at Cleveland .. ------------------$11,700.00 
"The Buckeye Pipe Line Co., for abandoned Ohio canal lands.. 200.00 
"The Buckeye Pipe Line Co., for abandoned Hocking canal lands 200.00 
"Albert .:\I. Koch, St . .:\Iarys reservoir land_____________________ 166.66 
"Roy E. Layton, Lake St. .:\Iarys resen·oir land_______________ 300.00 
''H. S. \'aubel, one-half lot Lake St . .:\larys____________________ 166.66 
"E. D. Hancock and Ford Hancock, lands at .-\kron__________ 4,500.00 
"C. T. Kolter, one-half cottage site, Lake St. .:\Iarys----------- 166.66 
"Jacob F. Seitz, cottage site, Lake St. .:\Iarys___________________ 300.00 
''Lewis Stout, cottage site, Lake St . .:\Iarys_____________________ 300.00 
"Charles E. Speck. half cottage site, Lake St. .:\Iarys___________ 166.66" 

1 find these leases to be in regular form and am therefore returning the same 
,,·ith my approval endorsed upon the triplicate copies thereof. 

1737 . 

Respectfully, 
EDWARD C. TURNI,R, 

Attomey-General. 

• \PPROVAL, S,\LE OF CERTAIX C.\X.\L L\XDS IX CITY OF AKRON, 
TO FRAXK C. HO\\'LAXD. 

Cuu.::~rnL·s, OHio, June 27, 1916. 

Ilox. FRAXK R. F.\l.'\'ER, Superilllclldcll/ of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your communication of June 22, 1916, transmitting to me a 

record of your proceedings relating to the sale of certain canal lands in the city 
of Akron, Summit county, Ohio, to Frank C. Howland, for a consideration of 
$4,200.00, anct described as follows, to wit: 

"Situate in the City of Akron, Summit county, Ohio, and beginning 
at a point in the south line of Buchtel avenue, in the city of Akron, Sum
mit county, Ohio, that is 478.80 feet west ()f ..\lain street, measured along 
the present southerly line of said Buchtel avenue: thence north 62° 25' 
west, parallel to the center line of Buchtel avenue and 30 feet therefrom, 
27.50 feet to an iron pin; thence south 9° 47' east pa~allel to and 12 feet 
easterly f rum the hase line of the state canal survey. 20 feet to an iron 
pin on the 'outh line of Buchtel avenue, a~ originally !aiel out ninety-nine 
( 99) feet wide; thence ~outh 3° 4W wc;t, parallel to ancl 12 feet easterly 
from saicl rase line 277.50 feet to a point that ib 12 feet east of the base 
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line referred to above; thence south 8° 20' west 82 feet to a point in the north 
line of Exchange street in said city, which point is south 62° 22' east, 12.70 
feet from the point where the hase line of the state canal survey crosses 
the north line of Exchange street, which point is also 360.6 feet west of the 
northwest corner of :.\lain and Exchange streets, measured along the north 
line of Exchange street; thence ,;outh 62° 22' east along the north line of 
Exchange street 18.30 feet; thence along the east line of land claimed by 
the ,tate of Ohio, north 6° X' east, 35fJ.50 feet to the place of beginning 
and containing 7,050 square feet, more or less." 

I lind that your proceedings haYe been coJH!ucte<l in accordance with the pro
dsions of the statutes, ancl I am therefore returning the record of proceedings 
1dth my approYal of the sale endorsed thereon. 

1738. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney-General. 

TREASURER OF STATE-XOT .\UTHORIZED TO ACCEPT LEGALLY 
ISSUED BOXDS OF SCHOOL DISTRICTS IX LIEU OF CASH DE
POSIT PROVIDED UKDER SECTION 9778, G. C., FOR TRUST COM
PANIES. 

Treasurer of state is not authorized to accept legally issued bonds of school 
districts in lieu of a cash deposit zmder the pro'l:isions of section 9778, G. C. 

CoLUMBL'S, OHIO, June 28, 1916. 

lioN. R. \V. ARCHER, Treasurer of State, Columbus, Ohio. 

DE.\R Sm :-I have your letter of June 27th in which you request my opinion 
as follows: 

"\Ve are in receipt of the following communication from The Tillotson 
& VI' olcott Company, of Cleveland, Ohio: 

"'Kindly advise us if the legally issued bonds of school dbtricts arc 
acceptable under the proYisions of section 9778, of the code.' 

"The statute is silent with reference as to whether we can usc the kind 
of hands that these people ask us to accept. \Ve would, therefore, be 
pleased to have your official opinion with reference to the matter. A 
prompt reply will be highly appreciated." 

St'ction 977~ of the General Code, referred to 111 your letter, is as follows: 

"Xo 'ul'h corporation either foreign or domestic shall accept trusts 
"hil'h may he n·sted in, transierrecl nr committed to it hy an individual, or 
,·"nrt, nntil ih paid in capital is at least one hundred thousand dollars, 
and nntil 'itch corporation has depusited with the treasurer of state in 
ca,h lifty thuusand •Iollar' if ih capital is two hundred thousand dollars 
"r ll'''· ;md uzw hundrecl t~wusanrl dollars if its capital is more than two 
hunclrecl thousand dollars, except that, the full amount of such deposit by 
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such corporation may be in bonds of the United States, or of this state, 
or any municipality or county therein, or in any other state, or in the 
first mortgage bonds of any railroad corporation that for ftve years la,;t 
past paid dividends of at least three per cent. on its common stock." 

In opinion Xo. 1314, which I gave you on }larch 3, 1916. I advised you that 
the provisions of section 9778 of the General Code, authorizing you to accept 
certain specified bonds in lieu of a cash deposit should be strictly construed. 
Although the legally issued bonds of a school district in Ohio are ordinarily 
considered to be securities of as high a character as municipal or county bonds, 
yet the legislature has not seen fit to authorize you to accept them by the provisions 
of said section 9778. 

I therefore advise you that you are not authorized to accept legally issued 
bonds of school districts under said section 9778 of the General Code above quote<!. 

Respectfully, 
EDWARD C. TuRNER, 

A ttorney-Geueral. 

1739. 

VETERINARY ::-.IEDlCI:\'E-FOIDI OF IXDlCL\IEXT FOR ILLEGAL 
PRACTICE OF SA:\IE. 

Cou.:Mnus, OHIO, June 28, 1916. 

HoN. ALLEN T. \VILLIAMSON, Prosecuting Attomcy, Jfarietta, 0/zio. 

DEAR Sm:-In yours received June 22, 1916, you request that I submit a form 
of indictment for the prosecution of the illegal practice of veterinary medicine in 
violation of section 13382 of the General Code, in reply to which the following 
general form is suggested: 

That -----------------------------------, late of ------------ _____ _ 
county, on the -------------- day of ------------------------· in the year 
of our Lord, 19 __ , at said county of -------------------· state of Ohio, did 
knowingly, wilfully and unlawfully engage in the practice of veterinary 
medicine in the state of Ohio, without having first complied with the pro
visions of sections 1177-17 and 1177-18, of the General Code of Ohio, as 
amended by the act passed April 21, 1915, 106 0. L., at page 165, in this, 
that at the time and place aforesaid, he, the said _______ _. ________________ , 

did for a fee and compensation, to wit: the sum oL-----------------------
($ __________ . __ ) dollars, prescribe, direct, advise, recommend, administer 
and dispense, for the cure and relief of a disease of an animal, to wit: a 
horse, then and there belonging to one ---------------------------------· 
a certain drug, medicine and treatment, the exact name and character of 
which is unknown, put up in------------------ form and incased in (here 
describe the vessel, bottle, box or case in which said drug, medicine or 
treatment was contained), upon the outside of which said (vessel, hottle 
or case), then and there containing said medicine, drug and treatment, put 
up in --------------- form, as aforesaid, he, the said --------------------• 
then and there wrote and signed his name to a certain prescription and 
direction and he, the said -------------------·-----------· then and there 
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annexed and appended the lettt-r (set out letters or titles named in section 
1127-ZU, 106 0. L., 166), to his sai<l name so written under and signed to 
>ai<l prc,cription an<! directions, as aforesaid, which said prescription ami 
<lirecti"ns are in the words and ligures following, to wit: 

(Here set forth the prescription and directions.) 
The name and composition of ,;aid drug, medicine and treatment is to 

the grand jurors aforesaid unknown and was by the said ----------------
prescrihe<l, a<lvist·d, recommended and admini,;tered, as afon:said, for the 
cure and relief of a bodily infirmity and disease of the aforesaid animal 
owned hy ----------------------------------· as aforesaid, the name and 
nature of which bodily intirmity and disease is to the grand jurors afore-
,;aid unknown; he, the said ------------------------------- at the time 
aforesai<l, not having tirst obtained, in the manner required by law, a cer
titicate from the said hoard of veterinary examiners of the state of Ohio, 
entitling him to practice veterinary medicine and surgery within the state 
of Ohio, as required hy said sections 1177-17 and 1177-18 of the General 
('ode of Ohio, as amt:nded in 106 0. L .. at page 165, and he, the sai<l 
------------------------------· at the time aforesaid, not then and there 
hdng entitled, qualified and authorized under the laws of the state of 
Ohio to engage in the practice of vderinary medicine and surgery within 
the state of Ohio, the prescription, direction, advice, recommendation, 
administration and dispensation of said drug, medicine and treatment for 
the cure and relief of a disease of an animal, to wit: ;\ horse as afore
said, and none nor all of the said s<::rvices and acts of the said --------
---------------------------- aforesaid then and there being in a case, or 
cases of emergency, and none nor all of the aforesaid acts of the said 
----------------------------- then and there consisting of or constituting 
animal castration or the dehorning of cattle, contrary to the statute in 
such case made ami providerl and against the peace and dignity of the 
state of Ohio. 

You wili observe that the practice of veterinary medicine and surgery is now 
dd1ne<l hy statute, section 1127-20. G. C.. 100 0. L., 166, in a similar manner to 
the general practice of medicine and surgery as fottn<l in ~ection 1286 of the General 
Code, so that an indictment for a prosecution under the provisions of section 
13382 of the General Code, should be made to conform to the statutory definition 
of the practice of veterinary medicine and ~urgery, above referred to, as well as 
to the provisions of sections 1177-17 ami 1177-18 of the General Code, as amended 
in 106 0. L., at page 165, hereinhefore referred to. 

\\'ith these observations it is believed you will have no difficulty in adapting 
the form above ,nggeste<l to the facts of the particular case before you. 

Respectfully, 
EDWARD c. TURNER, 

Atton1e:y-Geueral. 
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1740. 

BOARD OF E:\IBAL:\IIXG EXA:\II!\ERS-REQUIRE:\IENTS FOR LICE:\::-;E 
-FIXIXG AGE LIMITATIOX IS \\"ITHOUT FORCE A:\TD EFFECT. 

The rcquircmeHts for liceusc to eugagc ilz th.: practice of cllzba/mil•u fixed /1.\' 

la<v arc specific and the action of the Ohio state board of cmbalmiii{I e.mmi11crs i11 
fixing a1z age limitation is without force mzd effect. 

CoLeMBes, Omo, June 28. 1910. 

The Ohio State Board of Embalming Examiners, Columbus, Ohio. 

GENTLEMEN :-Your request for an opinion is as follows: 

''\\'ill you kindly give us your written opinion upon the following 
CJUestion? 

"On October 7, 1905, the Ohio state board of embalming examiners, 
at a meeting held on that day, took the following action: 

"'1\Ioved by Jones, and seconded by Krupp, that all applicants for em
balmers' licenses in the state of Ohio shall be at least twenty-one years oi 
age. Carried.' 

•· Is the above action of the board legal? 
''Our reason for submitting the question is that one, G. E. C., made ap

plication upon the form provided by the board for an embalmer's license. 
In said application he stated as follows: 

" 'I was born 4th day of August, 1894. I am twenty-one years old.' 
"The said G. E. C. took the examination and passed, and received a li

cense on October 9, 1915. It now develops that said G. E. C. was horn 
August 4, 1896. 

"In view of the fact that the applicant in his application stated that he 
was twenty-one years of age, which statement was not true, and on said ap
plication and examination a license was issued to him, has the hoard any 
power in regard thereto at the present time?" 

Sections 1341, 1342 and 1343 of the General Code are as follows: 

"Sec. 1341. For use in the examination of persons who desire to en
gage in the practice of embalming and the preparation ant! disposal oi 
the dead in this state, the state board of embalming- examiners shall pn·pan· 
a list of questions on the following subjects: 

"(a) Visceral anatomy and vascular system of the human body. 
"(b) The action and comparative value of germicides. 
"(c) The methods of embalming and of preparing bodies for transpor

tation. 
" (d) The meaning of 'contagion,' 'infection,' the dangers they hegct, 

and the best methods of their restriction and arrest, and hacteriology in 
relation to contagion and infection. 

"(e) The signs of death and the manner in which they are determined. 
"(f) Practical demonstrations on a cadaver. 
"Sec. 1342. A person desiring to engage in the practice of embalming 

or in the preparation of the dead for interment, cremation or transporta
tion, shall make an application in writing to the secretary of the state board 
of embalming examiners for a license and pay a license fee of five dollars. 
Such applicant shall also appear before the board and pass an examination 
on the subjects named in the preceding section. 
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''Sec. 1343. If the state board of embalming examiners finds that the 
applicant possesses a good moral character and has passed a satisfactory 
examination in such subjects, it shall register such applicant as a duly 
licenser! embalmer. The license shall be signed by the president anu secre
tary of the board and attested by its seal. The person to whom a license 
is issued shall register it with the board of health of the city, village or 
township in which he proposes to practice. He shall also display such li
cense in a conspicuous place in his office and annually thereafter on or he
fore the date fixed by the state board pay to the secretary thereof one dol
la"t' for its renewal." 

.'\s a preliminan· to taking an examination to <fualify as a licen"ed embalmer 
it j, proYided in section 1342 of the General Code, supra, that the applicant shall 
make an application in writing and pay a license fee of five dollars. He is then 
qualified to enter the examination which is to be giYen on the subjects set out in 
section 1341 of the General Code, supra. 

If he passes the examination in a manner satisfactory to the boaru he is sub
j cct to the further requirement that he must possess a good moral character. If he 
meets the requirements referred to he is entitled to receive a license to operate as 
an embalmer. 

In the enactment of laws governing the right to engage in the practice of vari
ous occupations the g-eneral assembly has seen fit in some cases to tix an age lim
itation or to vest the authority in charge of the matter to make rules which might 
include the tixing of an age limit. Howeyer, there is nothing in the law goYern
ing the matter under consideration which fixes an age limit nor vests your board 
with authority to do so. 

In the absence of any provision of law authorizing your board to tix an age 
limit for applicants, the specific conditions governing applications for license to 
act as embalmers and the course imrsued by the general assembly in legislating on 
'imilar matters it is my opinion that the action of your board in adding an age 
limitation was without authority and the action would have no force or <'ITt>ct. 

1741. 

Respectfully, 
EDWARD c. TUR:-<ER, 

Attomcy-Generat. 

HO:\IW OF .\D~ll.:\ISTR,\TIO~-CO\'VICT-XO AUTHORITY FOR IS
Sl'.\XCE OF CONDITJO::\,\L CERTIFIC.\TE OF RESTORATIOX. 

There is uo authority oj law for the issua11ce of a collditio11al ccrl!jicate of res· 
toratio11 to a cum:ict in auy case, hence a convict released from priso/1 011 the cx
pirati<>ll of a colli/IIUted term of scntc11ce should be granted a certificate n( restora
tion 011 his compliaucc 7l•ith the pron'sious of section 2161, G. C. 

CoLUMBUS, OHIO, June 29, 19HJ. 

I lox. FIL\XK !L \\'u.Lis, Gut•cnwr of Ohio, Columbus, Ohio. 
~I Y l h:.IR f;m·r.RXUR :-Your requc"t for an opinion is as follows: 

"Y"ur uftidal upinion is n·questt'<l re,pecting the following: 
". \ conditional pardon is issued to a prisoner in the Ohio penitential') 

and he is discharged by reason of such pardon. Can a conditional certifi
cate of restoration be issued to him?" 
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Sections 99 and 123SIO of the General Code are as follows: 

"Section 99. A pardon or commutation of sentence may be granteJ 
upon such conditions as the governor may impose, which shall he stated in 
the warrant; but such pardon or commutation shall not take effect· until 
the conditions so imposed are accepted by the convict and his acceptance 
indorsed upon the warrant, signed by him, and attested hy one witt'c,s. l n 
case of commutation of sentence, such witness shall go before the clerk of 
the court in whose office the sentence is recorded and prove the signature of 
the convict. The clerk shall thereupon record the warrant, en,Jorsement. 
and proof in the journal of the court, which record, or a certified trai~script 
thereof, shall be evidence of such commutation, the conditions thereof, and 
the acceptance of the conditions. 

"Section 12390. A person convicteJ of felony, unless his sentence is 
reversed or annulled, shall be incompetent to be an elector or juror, or to 
hold an office of honor, trust or profit. The pardon of a convkt shall 
effect a restoration of the rights and privileges so forfeited, or they may 
be restored as provided elsewhere by law, but a pardon shall not release a 
convict from the costs of his conviction unless so stated therein." 

It will be noted from a reading of section 99 of the General Code, -;npra, that a 
pardon or commutation of sentence may be granted by the governor on such con
ditions as he may impose, and under the provisions of section 12390 of the c;cn
eral Code, supra, it is provided that the pardon of a convict shall effect a n";tora
tion of the rights and privileges forfeited by him on his conviction, while under 
the provisions of section 99 of the General Code, supra, what is known as a con
ditional pardon or commutation may be granted. There is no provision of law pro
viding for the issuance of what you have seen tit to term a "conditional certiticate 
of restoration." 

As you have verbally requested that I consider the question of the issuance of a 
conditional commutation, I have to advise that there is no provision of law which 
effects the issuance of a certificate of restoration based upon either a conditional 
or UI':onditional granting of a commutation. However, your attention is directed 
to s,_ction 2161 of the General Code, which is as follows: 

"A convict who has served his entire term without a violation of the 
rules and discipline * * * shall be restored to the rights and prh·ilegcs 
forfeited by his conviction. He shall receive from the governor a certificate 
of such restoration, to be issued under the great seal of the state, \\·hen ever 
he shall present to the governor a certificate of good conduct w!1ich shall 
he furnished him by the warden." 

After a commutation has been granted, whether conditional or unconditonal, the 
right of the convict to earn the certificate of restoration is depcn<knt upon his 
record in the penitentiary or reformatory, as before such certilicate of restoration 
is issued it is incumbent upon the cmwict after his release to present to the :~o\·

ernor a certificate of good conduct which shall be furnished by the warden. The 
only effect of the commutation is to diminish the term of the sentence of the convict. 

It will also be noted from a reading of section 2161, General Code, supra, that 
such certificate of restoration is only to be issued to the convict who has ~erved 
his entire term. Regardless of the length of the original term for which the con
vict has been sentenced, there is no <Juestion hut that after commutation all!! when 
a convict has been released under the terms of a commuted sentence by expiration 
thereof it must be said that he has served his entire term. 
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\\"ise public policy <lemancls that one who ha' paid the penalty imposetl by the 
-tate for a violation of law Lc giwn the full bendit of the law to the ent! that he 
may rehabilitate hinbelf, and c\·en though one by his conduct in prison has not 
t·arnecl hi, certitit·atc of restoration it is provided in section 2162, General Code, that 
hl· may have opportunity of earning it on the outside by his conduct. 

It is my opinion that there is no warrant of law for the issuance of a concli
tional certilicate of restoration in any case, hence a convict who has sern~d the 
entire term fixl·cl by a commutation of 'entence, conditional or utherwi><·, is t·n
title<l to receive a certificate of restoration on his compliance with the provisiotb 
of section 2161 of the General Code, supra. 

1742. 

Respectfully, 
Euw ARD C. TL'RNER, 

Attonzey-General. 

:0.1 UN lCJP 1\L CORPORA TJOX-SUPERI~TENDE~T OF W ATER\\'01{ KS 
OF CITY JL\\'IXG HELD POSITIOX COXTIXL'OUSLY FOR ~IOKE 
TIIAX SEVEX YEARS PRIOR TO JANUARY !, 1915, .MAY O~LY HE 
RE~IO\'ED BY SECTIOX 486-17a, 106 0. L. 412-RE:\IOVAL-TE~ll'0-
1{,\R\' APPOINT~IENT-HOW MADE . 

• 1 supcrillfelldent of the waterworl~s of a city who has held such position con
fillltnusly for more thau sc<:eu years prior to January 1, 1915, may only be I'Cmm·cd 
therefrom as prm•ided by section 486-17a, as amended, 106 0. L., 412 . 

. Yo tctuporar}' appoiutmeut may be made by tlze mayor to such position flllfil 
said superiutendent is reJIIO'l!ed therefrom as provided aforesaid aud if 110 eliyible 
list e.l'ists frvm z,•hiclz a11 appoiutment may be made, such provisional appoi11tmr11t 
may mzly be made as provided by section 480-14, G. C., as amended 106 0. L, 409, 
aforesaid. 

·coLt:MBt:s, Onro, June 29, 1916. 

Hurcau of lnspectio11 a11d Supervision of Public Offices, Columbus, Ohio. 

(;E:\TLD!EX :-I have your letter of June 2, 1916, ;uhmitting the followiug- state
ment of facts and inquiries: 

"The mayor of a city desires to remove the superintendent of the water
works who has held the position for more than seven years prior to the 
enactment of the civil service law of ~lay 27, 1915, hut has not passed either 
a competitive or non-competitive examination for such position. There is 
no eligible list from which to appoint a successor to said superintendent. 
The following que,tions arise in connection therewith, upon which we <lesire 
your written opmion: 

''1. ~lay the mayor make a temporary appointment to the position of 
superintt ndent of the waterworks under section 486-14 of the General Code, 
a' anwndecl J()(j 0. L., 409, without tirst proceeding to remove the incum
hl'nt? 

"2. If the mayor cannot make !'Uch temporary appointment, may he 
make an nrcler of removal anrl remrwe such superintendent without set-



1116 OPINIO~S 

ting out his reasons therefor, and giving said superintendent time to make 
explanation as provided in section 486-17a, G. C., 106 0. L., 412, and at the 
same time make a temporary appointment to said position? 

"3. If the mayor may remove such superintendent in the sunuuary 
manner set out in question ~ o. 2, must he certify such removal to the city 
civil service commission? 

"4. Will such temporary appointee hold until an eligible list is certi
fied by the city civil service commission, or for thirty days only? 

"5. If such summary removal cannot be made, we would be p!easecl 
to have you outline the proper proceedings that should be observed hy the 
mayor in order to accomplish the legal removal of such 'uperintenclent." 

The inquiries submitted in your foregoing letter may best he answered by con
sidering- first the matter contained in the last inquiry, or, in other words, in de
termining in what way or manner a mayor may legally remove a superintendent of 
waterworks in a city. 

It appears from the statement accompanying your inquiries that the superintend
ent of waterworks involved in this inquiry has held his present position for more 
than seven years prior to January I, 1915. He, therefore, comes within the pro
vision of section 486-31, G. C., as amended 106 0. L., 418, which provides that: 

"All persons who have served the state or any political suhclh·ision 
thereof continuously and satisfactorily for a period of not less than >'en•n 
years next preceding- January 1, 1915, shall be deemed appointees within the 
vrovisions of this act." 

::\Ianifestly, therefore, said superintendent under this law is and has been since 
January 1, 1915, an appointee within the provisions of the civil service law of this 
state and his position being in the classitied service he may only be legally n·mm·ecl 
therefrom under the provisions of said civil service law in respect to the n·moval 
nf persons holding positions in the classitied sen·icc. 

This is so because it is provided in section 486-19, G. C., 106 0. L .. 414. th:~t: 

"The procedure applicable to reductions, suspensions and remo,·ak as 
provided for in section 486-17 and 486-17a of the General Code, shall goy
ern the civil service of municipalities." 

Heferring now to section 486-17a, G. C., aforesaid, it provides that: 

"The tenure of every officer, employe or subordinate in the classitiecl 
service of the state, the counties, cities and city school districts thereof, 
holding a position under the prm·isions of this act, shall he during good 
behavior and efficient service; but any such officer, employe or subordinatl' 
may be removed for incompetency, inefficiency, dishonesty, drunkenne", 
immoral conduct, insubordination, discourteous treatment of the p~1hlic, 

neglect of duty, violation of the provisions of this act or the rules of the 
commission, or any other failure of good behavior, or any other acts of 
misfeasance, malfeasance or nonfeasance in office. 

"In all· cases of removal the appointing authority shall furnish such 
employe or subordinate with a copy of the order of removal an<l his rea
sons for the same, and give such officer, employe or subordinate a rea-onahle 
time in which to make and file an explanation. Such order with the l:x
planation, if any, of the employe or subordinate shall be filed with the co111-
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mi~sion. Any such employe or subordinate so removed may appeal irom the 
decision or order of such appointing authority to the state or municipal 
commission, as the case may he, within ten days from and after the datt· 
of such removal, in which e\·ent the commission shall forthwith notify tla· 
appointing authority and shall hear, or appoint a trial board to hear, such 
appeal within thirty days irom and after its filing with the commission, and 
it may affirm, disaffirm or modify the judgment of the appointing a'lthor
ity, and the commis,ion's decision >'hall be final; * "' "'" 

The foregoing section pre~cribes the only legal method or manner whereby 
removals may be made from positions in the classified service of the state. countie,., 
cities or city school districts, and this section, therefore, furnishes the method nr 
manner wherehy said mayor may remove said superintendent of waterworks in 
the case under consideration. This law requires the mayor when he remoYCs stid 
superintendent to furnish the latter with a copy of his order of removal and his 
reasons for the same and to give him a reasonable time within which to make and 
file an explanation. It also requires the mayor to file a copy of hi; t>nler of re
moval with the explanation of said superintendent, if any is filed, with the munic
ipal civil service commission. The superintendent will have ten days from and 
after the date of such removal to appeal from the order of said mayor to said 
municipal commission and it is made the duty of such commission to hear such 
appeal within thirty days after its filing and to affirm, disaffirm or modify the judg-
ment of the mayor upon such hearing. 

\\'hen the mayor has removed the superintendent as prescribed hy the foregoing 
law, he should at once issue a requisition for an eligible list from which to select 
a successor to said superintendent. Should there be no eligible list available then 
the mayor may appoint a provisional appointee under authority of section 486-14, 
G. C., 106 0. L., 409, which provides as follows: 

''\\'henever there are urgent reasons for l11ling a vacancy in any po>i-_ 
tion in the classified service and tht> commission is unable to certify to the 
appninting officer upon requisition hy the latter, a li~t of ver,uu, t"li . ..:il.le 
for appointment after a competitive examination, the appointing officer may 
nominate a person to the commission for non-competitive examination, and 
if such nominee shall he certified hy the commission as qualilied after Mtch 
non-competitive examination, he may he appointee! provisionally to lill such 
\·acancy until a selection and appointment can he made after compctiti\·e 
examination; hut such provisional appointment shall continue in force only 
until regular appointment can be made from eligible lists prepared h~· the 
commission, and such eligible lists shall he prepared within ninety days 
thereafter. In case of an emergency an appointment may be made without 
regard to the rules of this act, hut in no case to continue longer th:111 thirty 
days, ancl in no case shall suc~essive appointments he macle: * ~ *" 

It will he ohscrn:cl that the foregoing section provides for two classe' or kinds 
of provisional appointments. One to he made after a nun-competitive examina
tion and a certification as to qualifications by the civil service commission and the 
other, known as an emergency appointment, which may he made without regard to 
the prO\·isions of the civil service act hut which appointment may continue only 
for the period of thirty days and no successive appointments may he made after 
the expiration of that time. It would seem a<h·isable. therefore, if it bec~>mes nec
essary to make a provisional appointment, that the mayor shoulcl make .,uch al'point
ment in accordance with the first provision named in said section. to wit. an ap
pointment after a nnn-competith·e examination. 
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The foregoing observations will explain fully the manner and method oi ac
compli~hing the legal J;emoval of said superintendent as re<Jueste<l in ·'"ur Ja,t in
quiry. 

Referring now to your remaining inquiries: In view oi the foregoing- cothid
erations the first two thereof must be answered in the negati1·e, and in ano:wer w 
your third, while the mayor may not remove such superintendent in the manner 
therein suggested, yet when said superintendent is legally removed the mayor llltbt 
certify the order of removal to the civil senice commission as hereinbefore l'.\.

plained. 
Your fourth inquiry is sufficiently answered by the observations macle herein 

in reference to the provisions of section 4~6-14, G. C., aforesaid. That is to ;:ay. 
an emergency apponitment for thirty days may continue no longer than that time 
and is made without regard to any of the provisions of the civil service act, hut if a 
provisional appointment is made under the ti rst clause of said section the appointee 
may serve until an eligible list is furnished by said civil sen ice commission. wltielt 

shall be done within ninety days after said provisional appointment w<b made. 
] t must further be understood that the foregoing observations do nut apply 

to charter cities which have adopted their own ci1·il sen·ice system under their 
charter. 

Respectfully, 
EDWARD c. Tt'R:'<ER, 

.·1 ttor llt'J' .(;e 11 e ral. 

1743. 

COUXTY C0:\1:\IISSJO~ERS- CO~ll'EXSATIOX .\CTHORJ;~FD F( >R 
JOINT COUXTY DITCH \\'ORK-LJ:\11TATIO.\JS--DUTIES :'11.\Y llE 
J:\IPOSED ALTHOUGH ~IAXJ:\IU-:\I CO-:\lPEXS.\TIOX FOR YE.\R li.\S 
R EEX RECEIVED. 

The compensation of count::.• commissioners, of three do!/ars per do.\' for ~,·ork 
vn joilzt cvuuty ditches, authorized by the pro·visions nf section 6503-44. (;. C.. 102 
0. L., 575, is subject to the Jimitatio11s of section 3001. C. C., and the tot(ll C<'lllf>ell
sation received pursuant to sectio11 6563-44, G. C., together 7Pith the crnnpeusatwn 
receh·ed for all other ditch work ma::,• not exceed ill ally 011e ::.•ear the sum vi $300.00. 

TVhere the maximum compensatiou of $300.00 for ditch work ill ruz." one :;•car 
has been received, cou11ty commissioners may be compelled to disclzar[l<' the duties 
imposed upo11 them by law in respect to ditches for the remai11dcr of the year ,,•ilh
out further compcnsatioll therefor. 

Cou-~mt·s, Omo, June 2< 1• 1911>. 

Hox. B. A. ~IYERS, Prosecuti11g A t!orlle}', C elilla, Ohio. 

DE.\R Sm :-Yours under date of -:\Jay 12, 1916, is as follows: 

"The following question has been submitted to me hy our county Clllll· 

missioners and they have asked that I submit the question to YOII : 
"Can the county commissioner-s draw fees and expense' ah~Yc the three 

hundred ($300.00) dollars amount on ditch work, where such additional 
work is done on joint county ditches? (That is, is the joint county ditch 
work included in the three hundred dollars [$300.()()] allowance a., pr111 ide<! 
in section 3001 of the General Code?) 
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''The que,tion ha, come up uecause of the exce-;sive rains in this com
nlllnity Ja,t year and the great amount of ditch work which followed. 

"Our county commi,,;ioners have a great deal of ditch work on hand 
hut han· already drawn the three hundred dollars (~300.00) for this year. 
Can they be compelled to do ditch work from now on till the 14th of Sep
tcmher, 1916, without pay?" 

You lir,t inquire \\·hethcr county commissiotH:rs an: entitled to compensatiun 
and cxpenses for ditch work on joint county ditches in addition to their 'alary and 
compensation for ditch work ·provided by section 3001, G. C. 

That part of section 3001, G. C., pertinent to your inquiry provides: 

"* ':' •:• * In counties where ditch work is carried on by the cum
missioners, in addition to the salary herein provided, each commissioner 
shall receive three dollars for each day of time he is actually employed in 
ditch ,,·ork; the total amount so received for such ditch work not to ex
rt·erl three hundred dollars in any one year. Such compensation shall he 
in full payment of all services rendered as such commissioner ami sl.tall 
nut in any case exceed four thousand dollars per annum. Such compensa
tion shall he in equal monthly installments from the county treasury upon 
the warrant of the county auditor." 

It will he obsened that this provision has reference to "ditch work" without 
qualification or restriction as to class and there is nothing therein found to suggest 
a legislative distinction of classes of ditch work in which county commissioners 
may he employed or which would support the position that the same applies to one 
class to the exclusion of another. The legislature will be presumed to have been 
mindful of the different classes of ditch work required of these officers recog
nized by the statute at the time of the enactment of this provision and in the ab
sence of even a suggestion to the contrary, I am inclined to the view that the phrase 
"ditch work" includes all classes of ditch work on which county commissioners may 
he lawfully employed, viz., single county ditches, joint county ditch work under 
the provisions of sections 6556 to 6563, G. C., inclusive, as well as county ditch 
work under the provisions of section 6563-1 to 6563-48, G. C, inclusive . 

. \n examination of the history of the provisions of section 3001, G. C., above 
quoted, discloses that there has been no substantial change in the same except that 
the maximum compensation of county commissioners was increased from $3.500.00 
to $4,000.00 hy amendment in 102 0. L., 514, since the original enactment of the 
salary law of such officers in 97 0. L.,. 254. That is to say, the $300.00 maximum 
limitation on the amount of compensation for ditch work in any one year has re-• 
maincd unchanged since its first enactment and was in no way affected hy the 
amendment of the section in which the same is found in 102 0. L., 514, save by the 
• •pcration of the increase of the maximum total compensation from $3,500.00 to 
$4,000.00 per annum ahove referred to. This maximum limitation on the amount 
oi c"mpen,ation which county commissioners might receive in any one year for 
clill·h '""rk fur some years theretofore had been, and was in force at the time of 
thl' enal'lmc·nt of section 6563-44, G. C., hereinafter referred to. 

The legislature must he presumed to have had in contemplation the existence 
and opcrati"n "f the $300.00 limitation long since established in the enactment of 
,,.,.,ion (,5(!3-44, G. C. Thc·re is no such irreconcilable inconsi~tency in the pro
' ;,;.,n, of sections 3001 and 6563-44, G. C., as to sustain a contention for a repeal by 
i1nplication. !ttckcd, there is no inconsistency whate\·er and it require' no 'trained 
c·.,nstruction to "ive full operative force to hoth. The ~300.00 limitation iiO\\' found 
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in section 3001, G. C., then in full force, at the time of the enactment of section 
6563-44, G. C., operated only to effect a modification thereof to the extent of put
ting the same limitation upon the amount of compensation which might be re
ceind in any one year under section 6563-44, G. C., as wa' already applicable to the 
compensation which might be received for any and all other ditch work. 

A distinct scheme of improvement, construction and location of joint county 
ditches is provided under sections 6536 and 6563, G. C., as amended in 103 0. L., 
836. A careful examination of these sections fails to disclose any provision therein 
for compensation of county commissioners for ditch work under the scheme therein 
provided, so that the authority for the payment of compensation of commissioners 
for ditch work, pursuant to the provisions of the statutes last above referred to is 
found in said section 3001, G. C., supra. The compensation of commissioners fur 
ditch work done pursuant to those sections of the General Code would, therefore, 
unquestionably be subject to the limitation provided by section 3001. It is diffi
cult to assign a substantial reason for allowance of compensation for joint county 
ditch work without limitation when performed under the separate and distinct 
scheme provided by sections 6563-1, et seq., and the application of the limitation of 
section 3001, G. C., to such compensation under another scheme where the work is 
substantially identical. 

\Vith the limitations of section 300i, G. C., upon the compensation which the 
commissioners might then receive in any year for ditch work, then in force and 
operation, and at least presumably in contemplation thereof, the legislature enacted 
section 6563-44, G. C., which provides as follows: 

"Said surveyors named in section 8 shall meet with the joint board oi 
county commissioners whenever required by said board and said ~urveyors 
and auditors shall be paid their necessary expenses while employed under 
this act and shall be allowed the same fees as are allowed in ditch work 
generally and said commissioners shall receive the sum of three dollars a 
day and their actual expenses while employed under this bill." 

The question of whether county commissioners were entitled under the pro
visions of this section to compensation for ditch work, in adddition to that al
lowed by section 3001, G. C., supra, was considered by my predecessor, Hon. Tim
othy S. Hogan, in opinion No. 1365, rendered to the bureau of inspection and super
,·isiun of public offices and found at page 1732 of the Report of the Attorney-Gen
eral for the year 1914, in which it is held that in joint county ditch proceeding·s, 
pursuant to sections 6563-1 to 6563-48, G. C., inclusive, the county commissioners 
may be allowed for their services $3.00 per day and their expehses as provided by 
section 6563-44, G. C., in addition to their salary and compensation for ditch work 
provided by section 3001, G. C. This conclusion was reached upon th~ theor.v that 
section 6563-44, was special and controlled to the exclusion of section 3001, G. C., 
as being a general provision otherwise governing the same subject-matter. \\'bile 
section 3001, G. C., in respect to the limitation on compensation for ditch work may 
properly be said to be general in character, its manifest purpose was to apply to all 
these special provisions for compensation for ditch work of all classes as heretofore 
pointecl out. That is to say, section 3001, G. C., makes manifest the general policy 
and settled purpose of the legislature at the time of its enactment to limit the com
pensation which may he received for ditch work to $300.00 per annum in all cases. 

In discussing the force to he given to such declaration of general policy as to 
compensation of public officials, the supreme court in the case of State ex rei. , .. 
Stone, 92 0. S., 63, 65, referring to section 2977, G. C., in connection with 'ectiun 
3001, G. C., said: 
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"This sec-tion, as well as the section following, clearly indicates the 
,ettled purpose and fixed plan of the state to pay county officials a fixed 
lump sum, no matter what additional duties may be imposed upon them 
from time to time, unless there be a clear purpose to pay further com
pensation for such duties." 

It cannot be maintained that there is found in section 6563-44, or elsewhere 
m that act, a clear expression of the purpose on the part of the legislature to render 
its pro\·isions free from moditication by operation of :<ection 3001. G. C., and in
rlependent of the general policy therein manifest. A.s hdore pnint<'d out in this 
opinion, the general policy of the limitation of the compensation of conunis:;ioncrs 
for ditch work to $300.00 in any one year, as manifest from the prm·i~ions of sec
tion 3001, G. C., from th<' original enactment of the salary law for "urh officer' in 
97 0. L., 254, seems incontrovertible. 

It must be obsen·ed that the enactment of section 6563-44. G. C., supra. was· sub
sequent to the establishment of the general policy of limitation upon the com
pensation for ditch work, and it is not therein pro\'ided in any way that the com
pensation there authorized and pro\·ided shall be ill additio11 to any or all other 
compensation authorized for ditch work. 

The principle applicable to such case is clearly laid down in the second branch 
of the syllabus in the case of State ex rei. v. Stone, supra. as follows: 

"Such policy of the general assembly should not he o\·crtunwd or in
\'aded by carrying or re-enacting such impliedly repealed statute in the re
port of a codifying commission, which is subsequently adopted by the gen
eral assembly, or by some subsequent enactment of the general assembly, un
less such other statute clearly e\'inces hy appropriate language an intention 
and purpose to pro\'ide 'an additional salary.'" 

In view of the rule here laid down by the supreme court and for the rcas01is 
above stated, I am compelled to conclude that the compensation authorized by section 
6563-44, G. C., as well as that provided Ly section 6523. G. C., in case of single 
county ditches, and that provided for ditch work under the provisions of sections 
6536 to 6563, G. C., inclusive, is subject to the $300.00 limitation by section 3001, G. C. 

The case of State ex rei. \'. Stone, supra, had not been decided at the time the 
opinion of my predecessor above referred to, was rendered and I do not helieve 
that the conclusion therein stated would have been reached in the light of the de
cision in that case. 

Answering specifically your first question, l am, therefore. of opinion that the 
compensation of county commissioners for ditch work in e\'ery case is snbject to the 
limitation of $300.00 per annum, found in section 3001, G. C., as well as by the 
further limitation therein found of $4,000.o:J on the total aggregatl' compensation 
of such officers in any one year. 

You further inquire if county commissioners may he compelled to do ditch 
work after the exhaustion of the $300.00 maximum annual compensation thcrc::for, 
orescribed by section 3001, G. C., without additional compensation. 

It is a well established rule of law that public officials are entitled to such com
pensation only for the performance of official duties as is prescribed by statute and 
where such duties are imposed by law on public officials and no compensation is 
provided therefor, the sen·ices in the performance thereof are gratuitous, or deemed 
to have been compensated by fees, salary or perquisites already provided. Clark v. 
Board of County Commissioners, 58 0. S., 107; In re Lo:ase, 4 C. C., 3: Commis
•;ioners v. Williver, 12 C. C., 440. 

~-Vol. II-.\. G. 
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I am, therefore, of opinion that county commissioners may be compelled to per
form services required to be performed in ditch work for the remainder of the 
official year without additional compensation therefor, where they have already rr
ceived within the official year the maximum of $300.00 for such ditch work. 

Respectfully, 
EDWARD C. TURNER, 

A ttorney-Gellerat. 

1744. 

TO\V~SHIP BO:\RDS OF HEALTH-EXPEXSES-HOvV PAlD 

Township boards of health may be allowed exPe11ses iuwrred in the discharge of 
duties imposed by Section 4448, G. C., aud township trustees have auihority undet 
tlze provisions of section 4451. G. C., to make the 11ecessary appropriatiolls for the 
pwymeut of such e.rpc11ses. 

CoLCI!BL'S, 0Hro, June 29, 1916. 

Bureau of lnspectioll a11d Su,~er~·isioll of Public Offices, Columbus, Ohio. 

GENTLE~IEN :-Your request for an opinion is as follows: 

"\Ve would respectfully request your written opinion upon the follow
ing question: 

"Section 4448, General Code, requires township trustees as boards of · 
health to inspect the sanitary condition of all schools and school buildings 
within their jurisdiction semi-annually and oftener, if, in their judgment, it 
lJc necessary. If said trustees, in the performance of such duty, hire an 
automobile to make said trip of inspection, may the expense thereof be paid 
from the township funds? 

"If such payments are illegally made, should findings .for recovery bt· 
made against the trustees hy our examiners; i. e., arc such illegal expen 
ditures recoverable?" 

Section 4448 of the General Code is as follows: 

''Semi-annually, and oftener, if in its judgment necessary, the board 
of health shall inspect the sanitary condition of all schools and school 
buildings within its jurisdiction, and may disinfect any school building. 
During an epidemic or threatened epidemic, or when a dangerous com
municable disease is unusually prevalent, the board may close any school 
and prohibit public gatherings for such time as it deems necessary." 

Section 3391 of the General Code is as follows: 

"In each township the trustees thereof shall constitute a hoard of 
health, which shall be for the township outside the limits of any municipal
ity. Each year they shall elect one of their number president and the town
ship clerk shall be clerk of the· board of health. They shall appoint a 
health officer and may appoint as many sanitary officers as they deem neces
sary to carry out the pro\'isions of this chapter and they shall define the 
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duties an(! fix the compensation of such appointees who shall serve dur
ing the pleasure of the board. Such board of health shall meet annually 
and at such other times as it deems necessary." 

Section M51 of the General Code is as follow;: 

''\Vhea expenses arc incurred by the board of health under the pro
visions of this chapter, upon application and certificate from :.uch board, the 
council shall pass the necessary appropriation nrdinann·s to pay the ex
pemcs so incurred and certified. The council may levy and set apart the 
neces~ary sum to pay such cxp<:'nses and to carry into effect the provisions 
of this chapter. Such levy shall. howeHr. he subject to the restrictions 
contained in this title." 

Section 3394 of the General Code is as follows : 

"Township boards of health shall have the same duties, powers ami 
jurisdiction, within the township and outside of any municipality as by 
law are imposed upon or gr.anted to boards of health in municipalities, 
and any violation of any order or regulation of such township board made 
pursuant to such authority, or obstruction or interference with the execu
tion thereof, or wilful or illegal omission to obey such order or regulation, 
shall be punished, and the prosecution thereof instituted and conducted in 
the same manner, and the lines and penalties and the disposition thereof, 
and the punishment shall he the same as is provided by law for the prose
cution and punishment of the violation of any like order or regulation of 
boards of health in municipalities." 

The provisions of law relative to hoards of health referred to in tl'e sections 
quoted above arc: all parts of and taken from an act passed l\1ay 7, 1902 (95 Ohio 
Laws, 421-437). 

It will be noted that the duties imposed on the board in section 4448 of the 
General Code, supra, are alike applicable to township and municipal boanls of health. 
This is a special duty which itwoh·es the traveling of the board to ail parts of the 
township wherever a school house may be located and which necessarily involves 
expense such as not contemplated in the di,charge of the ordinary duties of town
ship trustees. 

In section 4451 of the General Code, supra, it is prm·ided that: 

"when expenses are incurred by the board of health under this chapter 
* * * council shall pass the necessary appropriation ordinances to pay 
t:hc expenses. * :-;: ::::·' 

While it is recognized in the section quoted that expenses may be incurred by 
hoards of health, no machinery is provided for the payment of township boards' 
expenses, while the payment of expenses of boards of health of municipalities is 
provided for specifically. 

It appearing clearly that the general assemuly had in mind the payment of ex
penses incurred by boards of health in connection with the performance of the 
duties imposed by section 4448 of the General Code, supra, it follows that in the 
case of township hoards of health which are charged with the same duties as are 
cast on municipal boards it is necessary to substitute for the word "council" in 
'ection 4451 of the General Code, supra, the word "township trustees" thereby 
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recogmzmg their authority to make the necessary appropriations to carry out the 
Jmrposes of the related statutes. 

Section 3267 of the General Code is as follows: 

"'A person elected or appointed to a township office, who n~glects or 
refuses to sen·e therein, shall forfeit and pay to and for the use of the 
township wherein he resides at the time of such election, the sum of two 
dollars, to be recovered by an action before a justice of the peace of such 
township. The township clerk shall demand, receive, or sue for such for
feiture, in the name of the township, and when collected, pay to the town
ship treasurer. No person may be compelled to serve in a township. office 
two terms in succession." 

lt will be noted frmn a reading of the section quoted above that a person elected 
as township trustee is subject to serve under a penalty of forfeiture and by virtue 
of his being a member of the board of township trustees he becomes a member of 
the township board of health with the duties imposed by section 4448 of the Gen
eral Code, supra, cast upon him, hence it is my opinion that if it becomes necessary 
to hire an automobile to perform those duties the expenses therefor may be allowed 
and provision made for their payment from township funds under the provisiom 
of section 4451 of the General Code, supra. 

The answer to your first question disposes of the necessity of reply to the second. 
Respectfully, 

EDWARD C. TURNER, 
A ttomey-Geueral. 

1745. 

APPROVAL, SALE OF CAXAL LAXDS IX CITY OF AKRON TO THE 
B. F. GOODRICH CO:\IPAXY. 

CoLu~!Bt:s, OHIO, June 29, 1916. 

Hox. FRANK R. FAt:\"ER, Superiutelldent of Public r-Vorks, Columbus, Ohio. 

DEAR SIR :-I have your communication of June 29, 1916, transmitting to me 
duplicate copies of your proceedings relating to the public sale of certain canal 
lands in the city of Akron, Summit county, Ohio, to The B. F. Goodrich Co., for a 
consideration of $35,000.00. 

I find that your proceedings in this matter have been conducted in accordance 
with the provisions of the statutes and I am, therefore, returning to you the dupli
cate copies of the record of your proceedings, with my approval of the said salt' 
endorsed thereon. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-Ge1zeral. 
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1746. 

BOARD OF AGRICULTURE OF SHELBY COUNTY--=-WHEX CANDJDATES 
FOR SUCH OFFICES ARE AUTHORIZED TO BE XO:\II~ATED AXD 
ELECTED-XO ELECTIOX THIS YEAR. 

Caudidates for members of the board of agriwlture of Shelby cou11ty as author
i::cd by the act of April 29, 1902, 95 0. L., 833, may not be uomiuatcd at tlze August 
primary 1916 llllr ma:y such members be elected at the N ovembcr elcctio;z 1916. 

CoLL'~Ist:s, OHio. June 29, 19](i. 

Ho~. D. FI~LEY :\IILLS, Prosecutiug Altoruey, Sidney, Ohio. 

DEAR SIR :-Yours under date of June 23, 1916, is as follows: 

"The Shelby county agricultural board was created or pro\·ided for un
der the provisions of the special act passed by the legislature in 1903, 95 0. 
L. 833-835. Since the amendment of the election laws providing for bien
nial for state and county offices no elections have been made of the mem
bers of the county agricultural board in Shelby county, but the old memuer' 
have been permitted to continue in office and the vacancies occurring in 
said board have been filled uy appointment by the board. 

"This year a few petitions have been filed with the board of elections 
asking that their names be printed on the ballot at the next primary for 
nomination as members of said board for their respccti,·e township. I think 
there are only three or four such petitions from the whole county. The 
board of elections has asked my opinion as to the manner of selectir.g the 
candidates and members from the various townships and as to whether 
or not an election for the same should be held this year. In looking over 
the act aforesaid and construing jt in the light of the present election laws 
and the method of nominating candidates for township. and county offices, 
I fail to see how nominations and elections can be made at the coming 
primary and election. I have suggested to the board that no nomination and 
election he bel<! for members of this board this year, and that the old mem
bers be permitted to continue in office until an amendment can be secured 
at the next session of legislature, which will properly provide for the nom
ination and election of the members of said board. 

"Three years ago at the suggestion of the secretary of state an election 
was dispensed with with that idea in mind, but when the legislature met the 
matter was overlooked or forgotten and no attention was paid to the mat
ter from that time until the present. I would like very much to have your 
opinion in the matter, and if my suggestions do not meet with your ap
proval, I would be pleased to have you give me your opinion as to how the 
matter may be legally managed at the coming primary anti election. At the 
next session of the legislature I shall sec to it that this act is amended so 
as to prevent any further trouble. As the election board is anxious to 
know what should be done in the matter, I will be pleased to hear from 
you in the matter as soon as possible." 

That the act referred to by you is unconstitutional there can be little doubt, 
but even assuming the constitutionality of the act of 1902, 95 0. L., 833-835, re
ferred to by you, and that the same has not been expressly or by implication re
pealed by statutory enactment. tlie contrary of either of which would abrogate all 
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authority therein for the election of "members of the agricultural board," your 
inquiry is fully answered by either of two provisions of the constitution. The act 
referred to required the election of two members of the agricultural board from 
each township of Shelby county at the fall election in 1902 and provides further that: 

"Thereafter, annually, at the annual fall election held in said county, 
for the election of the state and county ticket there shall be elected in each 
township in said county, by the qualified electors thereof, one (1) member 
of the agricultural board, who shall hold his office for two years and until 
his successor is elected and qualified." 

Section 7 of said act pro,·ides in part as follows : 

"The election of members of the agricultural board shall be governed 
in all respects by the same laws governing the elections of other township 
officers, .and the township clerk shall issue notices of election to such mem
bers elect as required by law f,?r other township officers." 

That the members of the· agricultural board in question are not county officers 
is clear from the pro\'isions of section 2 of article X of the constitution as follows: 

"County officers shall be elected on the first Tuesday after the first ~Ion
day in November, by the electors in each county in such manner, and for 
such term, not exceeding three years, as may be provided by law." 

Section 1 of article XVII of the constitution of Ohio provides: 

_ "Elections for state and county officers shall be held on the first Tues
day after the first Monday in November in the even numbered years; and 
all elections for all other elective officers shall be held on the first Tuesday 
after the first Monday in November in the odd numbered years." 

The plain and unambiguous terms of this co.nstitutional provision clearly pre
clude the election of any township officers at the coming November election and 
since in addition to section 2 of article X of the constitution it is specifically pro
vided that: 

"the election of n1embers of the agricultural board shall be governed 
in all respects hy the same laws governing the election of other township 
officers;' 

which provision clearly comprehends the constitutional as well as the -;tatutory pro
visions governing the election of township officers, it, therefore, follows. if for no 
other reason, that candidates for the office of member of the agricultural board of 
Shelby county are not authorized to be nominated at the primary election to be 
held in August next. 

Attention is also directed to the provision of section 7 of article V of the con
stitution of Ohio following: 

"but direct primaries shall not be held for the nomination of township 
officers or for officers of municipalities of less than t\vo' thousand population, 
unless petitioned for by a majority of the electors of such township or mu
nicipality." 
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lly reason oi this comtitutional inhibition primaries may not be held ior the 
nomination of township officers in any event unless such primary election be peti
tioned for by a majority of the eketors of the township. 

I am, therefore, of opinion that members of the agricultural board of Shelby 
county may not be elected at the Xovember election in 1916 and that candidates for 
such office may not he nominated at the primary election to be held in August of 
thi$ year. 

Hespectfully, 
EDWARD C. TcRNEu, 

A ttonzc)•-Geucrol. 

1747. 

COU::\TY BO:\RD OF EIJL'C\TIOX-~1.\ Y XOT DIS~! ISS DISTRICT SU
PERIXTE::\DEXT "L'POX CHARGES SPECIFIED BY STAT"L'TE
PRESIDEXTS OF BOARDS O'F EDUCATIO::\ OF SEVERAL RUR.\L 
A::\D YILLAGE SCHOOL DISTRICTS HAVE AUTHORITY. 

A district superiutcudcut <dzo is elected by the county board of educatio11, 
pursuaut to section 4741, G. C., 104 0. L., 133, may uot be dismissed by such 
,-ounty board of eduwtioil upozz charges of illefficiellcj', Heglcct of duty, immorality 
or improper co11duct, pursumzt to scctinzz 7701, G. C. 

CoLt:~llll'S, OHIO, June 29, 19l(J. 

l lox. E. :\. ScoTT. Proscruti11g .I ttomcy, TV est U11io11, Ohio. 

DLIR Sru :-Yours under date of June 12, 1916, is as follows: 

"Section 7701 of the General Code of Ohio gi1·es the county board of 
education the right to dismiss any appointee or teacher, etc. 

"\Vht>n c!nrges have heen filed again;t a di,trict supcrinto:llllcut, ha> 
the board oi education any right to allow witness fees?" 

ln reply to a request for further information, you state, under llatc of June 
26, 1916: 

"The di;trict superintendent. against whom charges ha\ l' been filed, 
was clectecl hy county hoard of ellucation on account of the presidents of 
the boarcls nf education failing to agree on him." 

Section 7701, G. C .. to which reference is made, provide, as follows: 

"Each board may dismiss any appointee or teacher for inefficiency, 
neglect of duty, immorality, or improper conduct. Xo teacher shall be 
dismissed by any board unless the charges are first reduced to writing 
and an opportunity be given for defense before the board, or a committee 
thereof, and a majority of the full membership of the board vote upon 
roll call in favor of such dismissal." 

The provisions of this section were last enacted, prior to the codification of 
1910, as a part of section 4017, R S., as amended in 97 0. L. 362, prior to the 
enactment of section 4721{, G. C.. 104 0. L, 133, under authority of which county 
hoards of education are created. 

The boards of education referred to in the act in whit·h section' 7701, G. C.. 
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was originally enacted were limited to city, village, township and special school 
district boards of education and the phrase "each board," as then used, could have 
had no application to county boards of education, which were then unauthorized. 
\\'hether the term "each board" comprehends county boards of education, it is 
not deemed necessary here to undertake to determine. 

The term ''appointee or teacher" clearly has reference only to appointees 
and teachers appointed or employed by the board of education therein referred to. 
That is to say, teachers and appointees, whose employment or appointment is in 
the first instance authorized and required to be made by a board of education, 
hence it is only appointees and employes of a board of education that may be 
<lismissed under authority of section i701, G. C., supra. 

By section 4738, G. C., 106 0. L., 396, county boards of education are required 
to divide the county school district into supervision districts, and sections 4739 and 
4741, G. C., 104 0. L., 133, provides as follows: 

"Section 4739, G. C. Each supen~sion district shall be under the 
direction of a district superintendent. Such district superintendent shall 
be elected by the presidents of the village and rural boards of education 
within such district, except that where such supervision. district contains 
three or less rural or village school districts the boards of education of 
such school districts in joint session shall elect such superintendent. The 
district superintendent shall be employed upon the nomination of the county 
superintendent, but the hoard electing such district superintendent may, by 
a majority vote, elect a district superintendent not so nominated. 

"Section 4741, G. C. The first election of any district superintendent 
shall be for a term not longer than one year, thereafter he may be re
elected in the same district for a· period not to exceed three years. When
ever for any cause in any district a superintendent has not been appointed 
by September first, the county board of education shall appoint such super
intendent for a term of one year." 

From the foregoing it will readily appear that the election of district super
intendents devolves primarily upon the presidents of the boards of education of 
the se\·eral village and rural school districts constituting the supervision district, 
except where the supervision district. contains three or less rural or village school 
districts, in which case the district superintendent is required, in the first instance, 
to be elected by the boards of education of such districts in joint session. 

District superintendents are therefore not subject in the first instance to elec
tion, appointment or employment by the county board of education. It is only 
when by reason of the failure of the presidents of the boards, or the boards of 
education fail or refuse for any cause, to elect or appoint a district superintendent 
for any supervision district, that the county board of education is authorized, 
ex officio, to exercise that function. \Vhen so acting, the county board of education 
i~ rather acting instead of the otherwise constituted authority, and when a district 
superintendent is so elected and his compensation determined, as provided in 
section 4743, G. C., 104 0. L.,. 133, the county board of education then loses all 
authority or jurisdiction in the matter, and the district superintendent so elected 
stands in the same relation to the county board of education as a district super
intendent elected either by the action of the presidents of the boards of education 
of the rural and village districts constituting the supervision district or by the 
J,oards of education of the village and rural districts in joint session. It would 
not be argued that a district superintendent, elected by the presidents of the boards 
of education of the village and rural school districts of the supervision district, 
was an appointee of the county board of education. and subject to its jurisdiction 
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as to dismissal. .\ !>Uperintendent so elected cannot be said to be the appointee 
of any board of education and would, therefore, not be subject to dismissal under 
the provisions of section i701, G. C., supra. To hold then that district superin
tendents, elected by the county board of education, are subject to dismissal pur
suant to said section 7701, G. C., would lead to the anomalous result of some 
district superintendents being subject to dismissal while employes or appointees 
in the same class would not be so subject to dismissal. The legislature certainly 
never intended that a district superintendent, because he happened to have been 
elected by the county board of education, pursuant to section 4741, G. C., supra. 
should be subject to dismissal under section 7701, G. C., while a superintendent of 
an adjoining supervision district could not be so dismissed because he happened 
to be elected by the presidents of the boards of education of the several rural and 
village school districts of the supervision district, pursuant to section 4739, G. C., 
supra. 

I am therefore of opinion that upon the election of a district superintendent 
by the county board of education, pursuant to section 4741, G. C., supra, and the 
determination of his compensation hy said board, as provided by section 4743, 
G. C., 104 0. L., 133, such district superintendent then becomes in contemplation 
of law, to the same extent as district superintendents otherwise elected, the ap
pointee of the presidents of the boards of education of the village and rural school 
districts of the supervision district or the joint boards of education thereof, as the 
case may be, and are not subject to dismissal by the county board of education. 
under authority of section 7701, G. C., supra. 

The above conclusion renders unnecessary a consideration of the question 
submitted by you. 

1748. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 

SCHOOLS-COUNTY SUPERINTENDENT AS COUNTY SCHOOL EXAM
Il\'ER ENTITLED TO CO:\fPENSATION FOR CONDUCTING INVES
tiGATIONS-SECTIONS 7827 AND 7828, G. C., INTERPRETED. 

The county superinteudent, as cozmty school examiner, is eutitled to tlze com
pensation of tlzree dollars per day provided in section 7828, G. C., for conducting 
investigations required by sectio11 7827, G. C. 

COLUMBt:s, OHio, June 30, 1916. 

HaN. E. A. ScoTT, P_rosccutiug Attor11ey, West Union, Ohio. 

DEAR SIR:-Yours received June 20, 1916, is as folJows: 

"Section 7828, General Code of Ohio, gives the board of school exam
iners the sum of $3.00 per day for conducting investigations where charges 
have been filed against a teacher. 

"Does the language of this section as 'other expenses' include payment 
of witness fees? 

"Does the county superintendent draw $3.00 per day for such investi
gations when he is under a salary?" 
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It is provided by section 7827, G. C., that hearings and investigations may be 
had by the board of county examiners upon charges against teachers for intem
perance, immorality, incompetence or negligence. 

Section 7828, G. C., to which yon refer, proddes as follows: 

"The fees and the per diem of examiners for conducting such investi
gation at three dollars a clay each. and other e;penses of such trial shall 
he certified to the county auditor by the clerk and president of the exam
ining board and he paid out of· the county treasury upon the order of the 
auditor." 

·your first question was considered in an opmwn of my predecessor, Hon. 
U. G. Denman, found at page 296, of the report of the attorney-general for the 
year 1910, in which it was held that the board of county school examiners might 
lawfully pay mileage and fees of witnesses called by it under authority of sections 
7827 and 7828, G. C. 

\Vhile costs, witness fees and mileage arc go,·erncd by statute, and may not 
be paid from the public funds except upon express statutory authority therefor, 
it will be observed that it is provided by section 7828, G. C., supra, that fees and 
per diem of examiners and "other expenses" shall he paid out of the county 
treasury when certified by the county auditor by the clerk and president of the 
examining board. I find no expense of such investigation, other than the fees 
and per diem of the examiners, expressly prescribed or authorized to be incurred 
in such investigations, hence the phrase "other expenses" seems necessarily to 
comprehend some expenditure not otherwise specifically provided. The examining 
board is authorized, under the provisions of section 7827, G. C., "to send for 
witnesses and examine them." There is no provision for the issuance of compul
sory process, nor is there express provision for the payment of fees and mileage 
to such witnesses, yet it may readily he conceived that to send for witnesses and 
to procure their attendance would, in most cases, necessarily involve some expense. 
It is not mandatory upon the examining board to send for witnesses in any case, 
yet the power to do so is clearly conferred, and therefore rests in the discretion 
of the board whether witnesses shall be sent for, and if so, how many and whom? 
If in thus procuring the attendance of witnesses, necessary and reasonable expense 
is incurred, in no case in excess of witness fees and mileage in ordinary cases, I 
am of the opinion that such expense may be paid pursuant to the provisions of said 
section 7828, G. C. 

Coming to consider your second question as to the right of the county super
intendent to $3.00 per day, under said section 7828, G. C., supra, attention is first 
directed to section 4744-1, G. C., 104 0. L., 133, which prescribes the salary of 
county superintendents. There is not in this section found any provision that the 
salary therein provided "shall be in full payment of all the services rendered," 
and required by law of the county superintendent and in lieu of all the fees 
otherwise provided by law, nor is there elsewhere such provision as is found in 
section 3001, G. C., under consideration in the case of State· ex rei. v. Stone, 92 
0. S., 63, that: 

"Such compensation shall be in full payment oi all sen-ices rendered 
as such commissioners, and shall not in any case exceed four thousand 
dollars per annum." 

The question before the court in that case was whether this specific statutory 
declaration was repealed by implication by the re-enactment of section 5597, G. C. 
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102 0. L., 2i9, and the court held that an established allll clearly defined general 
policy as to compensation of county officers could not be thus overridden by mere 
implication. 

In the matter of the compensation of school examiners, it will be noted that 
the law fixing the compensation of county and district superintendents and which 
provides that the county superintendent and one of the district superintendents 
shall be members of the board of school examiners, was passed subsequent to the 
enactment of section 7828. So that the question here under consideration is rather 
the converse of that decided in the Stone case, supra, viz.: \Yhether the specific 
statutory provision of section 7828, G. C., is repealed by implication by the subse
quent enactment of a statute fixing the compensation of an officer or employe who, 
by virtue of the same act is ex officio a member of the board of school examiners, 
in the absence of any declaration indicating an intent that the compensation so 
provided shall be in full payment for all services. 

There is a further distinction which is deemed worthy qf note. The basis for 
the determination of the salary of county commissioners is definitely fixed by 
section 3001, G. C., while the compensation of county and district superintendents 
is fixed in every case by the appointing authority (sections 4743 and 4744-1, G. C., 
104 0. L., 133). So that there seems ample reason for the legislature not pro
viding that the salary of county and district superintendents should be in full 
payment for all services in contemplation of the appointing authority taking into 
consideration the compensation of school examiners in fixing the compensation of 
such superintendents. 

Since one of the county school examiners is also a distriat superintendent 
(section 7811, G. C., 104 0. L., 100) whose compensation, as such, is fixed in sim
ilar manner to that of the county superintendent, it seems conclusive that what
ever rule would apply to the compensation of the county superintendent, under 
section 7828, G. C., must apply equally to the other school examiner who is a 
district superintendent. Section 4743, G. C., 104 0. L., 133, prescribing the com
pensation of district superintendents, was passed February 5, 1914. On the next 
day, February 6, 1914, there was passed by the legislature section 7834, G. C., 104 
0. L., 100, in which it was provided that each member of the board of school 
examiners should be paid certain compensation for conducting examinations of 
teachers for teachers' certificates. By the same act (section 7811, G. C., 104 0. L., 
100) it was provided that one of the school examiners should be a district super
intendent. This subsequent action of the legislature tends strongly to support the 
position that it was not contemplated that the salary provided by section 4743, G. C., 
supra, should constitute the sole compensation to which the district superintendent, 
who is the school examiner, might be entitled. If, as above suggested, it be clear 
that it was thus intended that the school examiner, who is a district superintendent, 
should be entitled to the compensation provided by section 7828, G. C., it would 
hardly be argued that the examiner, who is county superintendent, should not be 
entitled thereto under the same statute. 

Section 7828, G. C., which was in operation at the time of the enactment of 
section 4744-1, G. C., which provides for the payment of the salary of county 
superintendents, has not been expressly repealed. Repeals by implication are not 
favored, and there appears no inconsistency or conflict between the provisions of 
the sections above referred to. 

I am therefore of opinion, in answer to your second question, that in a proper 
case a county superintendent is entitled to $3.00 per day for conducting the investi
gation authorized by section 7827, G. C., in addition to the annual salary fixed and 
provided by section 4744-1, G. C. Respectfully, 

EDWARD c. TURNER, 

A ttorney~Ge11eral. 
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1749. 

APPROVAL. RESOLUTION FOR ROAD L\lPROYDIENT IX RICHLAND, 
JEFFERSON AXD :.IERCER COUNTIES. 

Cou.::l.IBUS, OHio, June 30, 1916. 

Hox. CLINTON CowEN, State Highway Commissio11er, Columbus, Ohio. 
DEAR Sm :-I have your communication of June 28, 1916, transmitting to me 

for examination final resolutions relating to the following roads: 

"Richland county-Section 'I,' :\Iansfielcl-Xorwalk road, Pet. Xo. 822, 
f. C. H. K o. 287. 

"Jefferson county-Section 'E,' Canton-Steubenville road. Pet. ?\o. 660, 
I. C. H. Ko. 75. 

"Mercer county-Section 'A,' Celina-\Vabash road. Pet. Xo. 2687, T. C. 
H. No. 264." 

I find these resolutions to be in regular form. and am therefore returning the 
same with my approval endorsed thereon. 

1750. 

Respectfully, 
EDWARD C. TURNER, 

Attomey-Ge11era/. 

GE:\'ERAL ASSDIBLY-SALARY OF ::\ID1BER-CERTIFICATE OF 
SPEAKER OF HOUSE OF REPRESENTATIVES. CONCLUSIVE
JOHN A. :.IAXSFJELD, STEUBEXVILLE. OHIO. 

Tile certificate of the speaker of the house of rej>rcseutativcs wrder section 54, 
G. C., is, i11 the abseucc of fraud or col/usio11, couc/u~ivc. 

CoLL'~un:s, Ouro, June 30, 1916. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR Sm :-Under elate of April 28th you submitted for my opinion the 
following: 

"Will you kindly give me an opinion upon the following facts? 
"Hon. John A. Mansfield, of Steubenville, Ohio, was elected a member of 

the 81st general assembly. On January 4, 1915, he was excused on account 
of illness. On February 16, 1915, he presented his certificate of election. 
He was present at the session on February 16th, April 29th, l\lay 7th, 13th, 
14th, 15th, 17th and 27th, 1915. He was absent on all other days of the 
session. The journal of the house does not show that he was granted 
leave of absence, nor does it show that he was excused for absence, except 
as to January 4, 1915. 

"In spite of these facts, the speaker of the house signed vouchers for 
the salary of r-.Ir. r-.Iansfield, as follow·s: Numbers 23866, 38201, 40204, 
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43796, 56199 and 68310, being salary of ).lr. ).lansfield for the first year of 
the 81st general assembly. C'pon these vouchers the auditor of state issued 
the following warrants: 

"January 20, 1915-------------------------------- $200 00 
"February 24, 1915------------------------------- 100 00 
").larch 12, 1915--------------------------------- 100 00 
").larch 18, 1915--------------------------------- 200 00 
''t\pril 15, 1915---------------------------------- 200 00 
'').lay 18, 1915----------------------------------- 200 00 

''At the time of the presentment of the vouchers to the auditor of state, 
each ,·oucher had endorsed upon it the following: 'Received a warrant on 
treasurer of state for within amount (carrying the date).' Each such 
statement was signed by ).lr. :\Ianstield. 

"Upon the examination of the financial affairs of the general assembly 
made hy this department, the fact of :\[ r. :\[anstield's absence without 
leave or excuse, and also that the warrants had ne,·er heen delivered to 
:\! r. :\lansfield, but were being retained by the clerk of the house, came to 
the notice of this department. 

"On January 27, 1916, the attention of ).lr. :\Ianslield to these facts 
was drawn by a letter to him from this department. and ).I r. :\fans field wai 
requested to state whether it was his intention to accept these warrants, 
or, if it was not his intention so to do, to kindly advise the clerk of the 
house to return them to this department so that proper entries might he 
made before the report of the examination was completed. To this no 
answer was received from ).lr. :\Iansfield. so that we do not know his 
attitude, except by inference. 

"On January 5, 1916, voucher Xo: 74 for $1,000, being the second year's 
salary of :\I r. :\lansfield as a member of the 81st general assembly, was 
presented to the auditor of state. lt had been signed by :\lr. l.Iansficld in 
acknowledgment of the receipt of the warrant, as the former \·ouchers had 
heen signed. 

"The matter~ upuu which we desire an opinion are as foliows: 
''1. \\'as :\lr. l.lansfield entitled to the full salary for the first year 

( 1915) without deduction for ahscncc without lea,·e or excuse, as provided 
hy section 50, G. C.? 

"2. If such deductions should ha,·e been made, in view of the fact 
that the warrants covering the salary in full are yet in the possession of 
the clerk of the house, may this department, under section 270, G. C., require 
the return of such warrants as will co,·er the excess? 

"3. If under section 270. G. C., the auditor cannot compel' the return 
of these warrants to the amount of the excess. then what action should 
he takc to recover the amount of such excess?" 

I mmediatcly upon receipt of your request for opinion as abo,·e set forth, I 
wrote to lion. John A. ).Janstield, at Steubenville, advising him of your request 
for opinion and requesting him to gi,·e me the benefit of his views and claims in 
the premises. 

On :\lay 6th :\lr. ).fansfield replied to my letkr, giving me a statement of 
facts as he understood them for my consideration. In the course of his letter 
he said: 

''The people of Jefferson county honored me with an election to the 
Ohio legislature, and it was my purpose to render all the service in tliat 
office possible for me to render. By reason of the continued illness of 
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::O.Irs. ~Ianstield it was impossible for me to render the service desired, and 
I cannot express the deep regret and disappointment to me by reason 
thereof. I make this statement to show th:t t my absence was in no sense 
wilful or due to negligence. 

"The situation was conveyed to Speaker Conover prior to the meeting 
of the legislature, and he stated that my absence would be excused. On 
the 16th day of February I appeared, presented my certificate of election, 
and took the oath of office, when I again communicated to Speaker Con
over the difficulties under which I labored. He again said that my absence 
would be excused, but to attend all that I could. The vouchers for my 
salary were regularly issued by the speaker, and the clerk of the house was 
instructed to obtain the necessary warrants from the auditor of state, and 
to retain the same until the end of the session, or until such time as I re
quested the return of the same to· me. I attended some eight or ten days, 
and rendered all the service it was possible for me to render under the 
circumstances. Both the speaker and clerk of the house informed me that 
I was legally entitled to the salary, and this assumption is borne out from 
the fact that the speaker issued to me the necessary vouchers, and the 
auditor of state issued the necessary warrants for the first year's salary, 
together with my mileage. 

"I made no examination of the law, never re;d section 50, G. C., until 
after receiving your letter, made no examination of the journal of the 
house, and did not know what action had been taken by the house relative 
to my absence until after receiving your letter. I simply relied upon what 
the speaker and the clerk had said to me. 

"Along about the first of July, 1915, Speaker Conover forwarded to 
me his voucher· for the second year's salary, payable on the first of January, 
1916. This voucher I retained in my possession, and along about the first 
of January, 1916, I requested Clerk Maynard to forward to me my war
rants for the first year's salary, which he did. On January 28, 1916, I 
received a communication from the auditor of state, to the effect that by 
an examination of his department it came to his notice that I had not 
drawn my first year's salary, and also desiring to know whether I had 
received Speaker ConO\·er's voucher for the second year's salary, and 
what I intended to do with it, as he was anxious to close up his books 
and make a report. Immediately thereafter I wrote to Clerk ::\Iaynard, 
enclosing Speaker Conover's voucher, requesting Mr. Maynard to present 
the voucher to the auditor of state and obtain my warrant for the second 
year's salary, and return the same to me. Mr. Maynard presented the 
,-oucher to the auditor, but for some reason or other the warrant was not 
forthcoming. I wrote to the auditor of state in answer to his communi
cation that I had forwarded Speaker Conover's voucher for the second 
year's salary to ::\f r. ::\Iaynard, with the request that he present the same 
to the auditor of state for the warrant, which I assumed would be an 
answer as to my intentions in the matter." 

Upon receipt of the letter from ::\fr. ::\fansfield, in view of the facts stated 
therein, I wrote to ::\fr. C. D. Conover, speaker of the house of representatives, 
under date of l\Jay 18th, advising him of the fact that a request for opinion had 
been received by this department; that under date of :VIay 6th I had received from 
Mr. ~Iansfield his view of the facts therein, and that I was desirous of receiving 
a Jetter from him setting forth the facts as he understood them in regard to the 

matter. 
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Under d;.t~: of June 16th I receh·ed a letter (dated :\lay 31st) from ::\Ir. 
Conover in amwer to my letter, in the course of which letter he states as follows: 

"The journal of the house shows that on. January 4, 1915, that ::\lr. 
:\[ansfield was excused on account of illness. This was on the opening day 
of the 81st general assembly. The question of excusing :\lr. Mansfield 
from the opening session was presented to the house because citizens from 
Jefferson county and Senator :\loore stated that the attendance of :\lr. 
Mansfield was impossible on account of 'illness.' This is the only time 
that the question of excusing :\Ir. :\Iansfield was brought to my attention, 
and consequently to the attention of the house for action. I am certain 
of this as every request for an excuse or leave of absence hy a mcmher 
was promptly written down and pre,;ente<l to the house during that day's 
session." 

Under date oi ] unc 16th I again wrote to :\I r. Conover, referring to the 
entry made in the minutes of the meeting of the house of representatives on Jan
uary 4, 1915, to the effect that 

"The speaker excused :\lr. ;\lansfield, of JefiL·rmn. Clll account of ill
ness." 

and requested him, in view of the fact that the entry referred to was not specific 
in regard to the length of time for which ::\1 r. :\Ianstield was excused, to advise 
me as to what \\as intended when he excused :\lr. :\lanslie!J. 

Under date of June 26th 1 received a reply to my letter, which is as follows: 

"In your last letter, that of June 16, you ask for a 'statement of inten
tion' as tn the length of time for which :\I r. :\Iansfield was excused. I do 
not think that there was any specific intention connected with the action of 
the house as to the length of tim<'. The hare fact is that ).fr. ~lansfield 

assured the house that he could not attend. The excuse followed as an 
inevitable result. The excuse was on account of illness. There are many 
contingencies. that may operate to delay or advance man's perspective re
covery from illness, and for that reason an excuse granted on account of 
illness could not he hounded by so many days. The regular attendance of 
the members of the 81 st assembly is not surpassed hy that of any previous 
assembly and equalled by very few. They were men of honor, respected 
hy the people who elected them or else they would not have been here. 
It is ol1ly reasonable to assume that the integrity of any member would not 
he impeachecl without facts to justify such action. Furthermore, I kept in 
close touch with those who were ahsent and I know that no member was 
wilfully absent under color of illness. 

"The matter of entry on the record varies somewhat. I do not know 
why the entry you refer to appears in the form that it does as the speaker 
never excuses any one from attendance. The question is presented 
by the ,.;peaker for the action of the house and whatever intention . there 
is connected with it is that of the house and not that of the party who 
prc~ents it, whether he be the presiding officer or a member. For instance: 
On page 143 a member was granted an 'indefinite leave of absence on 
account of illness.' On page 180 a member was granted a leave of absence 
'on account of illness.' Another 'granted leave of absence on account of 
<lt·ath in hi.; family' :\gain on page 416 a member was granted a leave 



1136 OPIXIOXS 

of absence 'for today.' Another for '\Yednesday and Thursday.' cite 
these to show that the question as to the length of the time of an excuse 
is dependent largely upon the circnmstances connected with each particular 
case." 

The sections of the General Code applicable to this question are as follows: 

"Sec. 50. Every m~mber of the general assembly shall receive as 
compensation a salary of one thousand dollars a year during his term 
of office. Such salary for such term shall be paid in the following manner: 
Two liundred dollars in monthly installments during the first session of 
such term and the balance of such salary for such term at the end of such 
session. 

Each member shall receive two cents per mile each way fer mileage 
once a week during the session from and to his place of residence, by the 
most direct route of public travel to and from the seat of government, to 
be paid at the end of each regular or special session. If a member is 
absent without leave, or is not excused on his return, there shall be de
ducted from his compensation the sum of ten dollars for each day's 
absence. 

"Sec. 52. The word 'attendance' includes all days from tile opening to 
the close of the session, except such days of absence as are not excused 
by the house to which the member or officer belongs. 

"Sec. 54. The president of the senate, and speaker of the house of 
representatives, shall ascertain the number of clays' attendance of each 
member and officer of the respective houses, during the session, the num
ber of miles travel of each member to and from the seat of government, 
and certify such attendance and mileage, and the amount due therefor, to 
the auditor of state." 

Reading the definition of "attendance" as used in section 52, G. C., it is clear 
that the absence of a member of the house of representatives is to be excused 
by the house. The entry of January "4, 1915, hereinbefore referred to, states that 
"the speaker excused ::\lr. Mansfield." 

From such examination as I have been able to make it· would seem that it has 
been the custom for the speaker to excuse members from attendance and report 
the same to the house for its ratification, and that if no objection is made thereto 
the action of the speaker is deemed to be ratified. 

While it is not absolutely clear as to what was intended by the entry of 
January 4, 1915-which is the only entry relative to the absence of ::\lr. ::\Iansfield 
that I have been able to find-it seems to me from the facts stated in the letter of 
Mr. Mansfield hereinbefore referred to, and which the speaker of the house of 
representatives does not state is not the fact, that it \vas the intention that Mr. 
Mansfield should be excused from attendance during the session on such days 
as he found it impossible, by reason of the facts stated by him, to attend. 

Construing the entry in the minutes of January 4, 1915, as an indefinite leave 
of absence to Mr. :Mansfield, the questions submitted by you do not arise, for the 
reason that if ~Ir. :\Iansfield was excused from attendance the deductions required 
to be made under the provision of section 50, G. C., supra, would not be made, 
and the entire amount due :\Ir. :\lansfield as salary would be payable. 

Under the provisions of section 50 of the General Code there is to be deducted 
from the compensation of each member of the general assembly the sum of ten 
dollars for each day's absence, unless excused. The power of excusing is lodged 
with the house, but under section 54, G. C., it is made the duty of the speaker to 
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ascertain the number of days' attendance of each member, together with his mile
age, and certify such attendance and mileage and the amount due therefor to 
the auditor of state. 

The speaker of the house of representatives, under the provisions of said 
section 54, G. C., certified to the auditor of state as due :\Ir. :\Iansfield the entire 
salary due him, and in the absence of a showing of fraud or collusion the cer
tificate of the speaker is conclusive. From the facts stated, as hereinbefore set 
forth, there is no doubt that there was no fraud or cvllusion in this matter. There
fore, the certificate of the speaker is conclusive. 

For the foregoing reasons, I am of the opinion that ~lr. ~lansfield was entitled 
to his entire salary for the first year of his term. 

Respectfully, 
Eow ARD C. TuRNER, 

A ttonley-General. 

1751. 

OHIO UNIVERSITY-BALA~CE OF APPROPRIATIOX FOR \VO~IEX'S 
DORMITORY AVAILABLE FOR CONSTRUCTTO~ OF AN~EX TO 
HOUSE HELP. 

The balance of appropnatJOn of $120,000 for women's dormitory at Ohio 
University (H. B. 701) is available for construction of annex to u·omen's dormitorj• 
to house help, since it could be used for changes in dormitory proper and coll
struction of annex amounts to the same thing. 

CoLUMBL'S, Oaro, July 1, 1916. 

HoN. A. V. Do:-IAHEY, Auditor of State. Columbus. Ohio. 

ir.g: 
DEAR SIR :-Under date of June 29th you submitted for my opinion the follow-

"On June 27, 1916, at a meeting of the governor, auditor of ~tate and 
secretary of state, acting under section2314, G. C., plans and specifications, etc., 
for an annex to the women's dormitory at Ohio University were presented 
for approval. 

"For the Ohio University there was appropriated in house bill Xo. 701 
the following: 
"'Section 2. 'Women's dormitory to cost complete with equip-

ment $120,000.00 ------------------------------------------ $15,000.00 
"'Section 3. To complete and equip women's dormitory ________ $105,000.00' 

"A contract was entered into for the women's dormitory for $97,777.77, 
leaving a balance of $17,292.98 exclusive of architects' fees. 

"I was directed to request an opinion as to whether the building com
mission has authority to approve the plans for an annex to the women's 
dormitory inasmuch as the appropriation reads 'women's dormitory and 
equipment.' The purpose of the annex is to be a part and to serve the 
same purpose as the dormitory, the purpose for which is to provide for the 
help which otherwise would have to be taken care of in the dormitory 
proper, thus permitting a corresponding increase in the capacity of the 
dormitory." 
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\\'hile the word .. dormitory'' usually com eys the idea of a single building, 
11evertheless, I do not believe that the appropriation made in house bill No. 701 
should necessarily receive that restricted meaning. It is apparent that the legis
lature intended to provide sleeping quarters for women, the same to cost complete 
with equipment not to exceed $120,000.00. . 

Section 2320 of the General Code provides as follows: 

"After they are so approved and filed with the auditor of state, no 
change of plans, descriptions, bills of material or specifications, which 
increases or decreases the cost to exceed one thousand dollars, shall be 
made or allowed unless approved by the governor, auditor and secretary of 
state. When so approved, the plans of the proposed change, with descrip
tions thereof, specifications of work and bills of material shall be filed with 
the auditor of state as required with original plans.'' 

l t is ~!early shown by the provisions of said section that changes therein coul_d 
he made, and if the said changes increase or decrease the cost to e_xcced one 
thousand dollars, the same must receive the approval of the governor, auditor 
of state and secretary of state, and when approved "the plans of the proposed 
change, with descriptions thereof, specifications of work and bills of material shall 
he filed with the auditor of state as required with original plans." 

In the instant case it is apparent that under the provisions of section 2320, G. 
C., there would be full authority .for the university to change the plans of the 
women's dormitory and add thereto an additional story in which to house the 
.. help.'' If there be funds sufficient for that purpose left in the appropriation, I 
can see no reason why the university could not provide a separate and distinct 
building for such purpose, and therefore advise you that the building commission 
has authority to approve the plans for an mtnc.r to the women's dormitory, the 
same to serve the purpose of providing for the help which otherwise would ha,·e 
to be taken care of in the dormitory proper. Respectfully, 

EDW.\RD c. TURNER, 
A ttorney-Ge11eral. 

li52. 

\\'f-IEX TWO OR .\lORE BOARDS OF TO\V.\'SHIP TRUSTEES \\'lTHl~ 
SAME COU?\TY .:-.rAKE APPLICATIOX FOR STATE AID-HOW 
STATE I-IIGfi\\'AY CO.\JJ\TISSIOXER l\JAY CHOOSE. 

lVhen huo or more boards of towllship trustees <c•itltin tlte same coultt}' make 
applications for state aid, tlte state higlm·ay commissiouer may, under {>roper cir
cumstances, make /tis sclectio11 of the particular application to be granted upon tltc 
basis of the amounts -;uhiclz the local authorities we able and willing to expend, 
and to approve the application of the board of to'it"llship trustees offering tltc largest 
mcasu1·r of co-operation. 

Cou.:~un:s, OHio, July 3, 1916. 

Hox. E. A. ScoTT, Prosecuting A ttonzey, lf' est [;nioll, Ohio. 

DEAR SIR :-Your communication of l\Iay 18, 1916, received by this department 
on .:-.ray 29, 1916, reads as follows: 

"The county commissioners have requested me to ask you for an opin
ion relative to the following questions. I herewith enclose copy of letter 
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sent out by lion. Clinton Cowen, state highway commissioner. The facts 
are briefly stated as follows: The county commissioners joined in a re
quest to continue the intercounty road started two years ago, but did not 
agree to furnish any money with which to continue the same. The various· 
townships mentioned 111 letter asked state highway department to co
operate with them. 

"Question: Has the state highway commissioner any legal right to 
locate the proposed improvement to the highest amount offl'fl'U or highest 
bidder? 

"Is it not against public policy to build road or improve same under 
such plan? 

"\Vould not an injunction be granted to restrain the expenditure of 
money under such a plan of road improvement? 

"Is there any law whatever for such a plan of improvement?" 

The enclosed copy of letter from the state highway commissioner reads as 
follows: 

"\Ve have on file in this department petitions from the trustees of the 
following townships: :\Teigs, \Vayne, Green, Scott, Oliver, Tif)in and \Yin
chester. 

"At a meeting here today with a large delegation from the vicinity of 
Seaman, it was suggested, and I think generally agreed, that the amount 
of state funds due Adams county for 1916, which amounts to about $17,-
000.00, which should not be split up and divided among the several town
ships because the amount which each township would receive would be so 
small as to be of little benefit to any. 

"It was further suggested and agreed that the townships or citizens, 
or both, that would raise the greatest amount of money per mile for any 
particular road in said township should receive state aid to assist that town
ship in building such road, the money raised by township and citizens to be 
in cash and to the credit of such township by June I, 1916. A proper cer
tificate from any bank or responsible depository will he evidence as to the 
amount each township or community has raised for the ahove mentioned 
purpose." 

Section 185 of the Cass Highway Law, section 1192, G. C., reads as follows: 

"In case the county commissioners do not file any application for state 
aid before January 1st of any year in which the funds will be available 
for the construction, improvement, maintenance or repair of some one or 
more of the intercounty highways or main market roads, then the board 
of township trustees of any township. within the county may file such appli
cation, and the state highway commissioner may co-operate with such 
trustees in the construction, or improvement of said highway in the manner 
hereinafter provided in cases where the county commissioners make such 
application." 

Under the provisions of sections 1213 and 1217, G. C., where an improvement 
is made by the state highway department on the application of township trustees, 
the township and the owners of abutting real estate must pay at least twenty-five 
per cent. of the cost of the improvement and they must pay at least fifty per cent. 
of the cost of the improvement unless the state assumes the county's proportion 
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of the same. It appears that about $17,000.00 is a\·ailable as state aid for use in 
your county, and that se\·en townships have made application for the imprO\·ement 
of roads situated within their territorial limits. It seems to be the policy of the 
state highway commissioner not to divide the $17,000.00 among the several town
ships for the reason that the amount which under such plan would be available 
for use in each township would be so small as to be of little benefit. His policy 
seems to be to select some one of the townships and expend the entire sum in 
that township to the end that an improvement of substantial extent may be con
structed. It should be obsen·ed that the principle of contribution by the local' 
authorities is recognized by the statutes, and that under the sections of the General 
Code heretofore referred to, the state highway commissioner is now without 
authority to co-operate with any one of the townships unless such township is 
able and willing to pay at least twenty-five per cent. of the cost of the improve
ment. Indeed, the township with which the state highway commissioner co-
operates must be willing to pay at least fifty per cent. of the cost of the improve
ment unless the state highway commissioner, acting on behalf of the state is 
willing to assume the county's proportion of the cost, which proportion is twe:lty
five per cent. 

The right of the state highway commissioner to receive contributions from 
citizens is recognized by section 1224, G. C., but the statutes do not authorize co
operation by the state highway commissioner with citizens in the sense that the 
term ;<co-operation'' is used in connection with counties and townships. In other 
words, the state highway commissioner would not be authorized in rejecting the 
application of a county or township properly made when such county or township 
was able, willing and ready to co-operate with the state, in order that he might 
enter into an engagement with private indi\·iduals looking toward the construction 
of a particular road, in consideration of contributions to be made by them. l do 
not understand, however, that such a course has been contemplated by the state 
highway commissioner, either in your county or elsewhere. In cases where two or 
more boards of township trustees within one county make applications for available 
state funds, it is my opinion that the state highway commissioner may, in the 
exercise of his discretion, determine that he will grant one or more applications 
and reject the rcJ11aindcr. The situation in your county furnishes an excellent 
illustration of the reasoning on which this conclusion is based. If the $17,000.00 
available for use in your county were to be divided equally among the seven 
townships making the applications less than $2,500.00 would be available for use 
in each township and the amount of roadway that could be improved in each town
ship would not be of sufficient length to be of substantial benefit. It is also a well 
known fact that the letting of a number of very small contracts is not an economi
cal method of handling funds. 

The statute is silent as to the facts to be taken into consideration by the state 
highway commissioner in determining which of several applications by boards of 
township trustees within the same county he will approve and which he will 
reject or at least hold in abeyance. Section 1195, G. C., provides only that if, 
upon the receipt of an application for state aid the highway commissioner approves 
of the construction, improvement, maintenance or repair of the intercounty or main 
market roads described in the application, or any part thereof, he shall certify his 
approval to the countv commissioners or township trustees making the application. 
There are a number .of facts which may properly be taken into co~sideration by 
the state highway commissioner in determining a question of this character, and 
among these may be mentioned the relative importance of the several roads covered 
by the applications, the present condition of such roads and the need of immediate 
action in reconstructing or improving the same, and the ability and willingness of 
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the local authorities to co-operate with the state. It is possible and even probable 
that in some instances the importance of one road and the imperative need for its 
immediate impro,·ement would be such that in determining the question the state 
highway commissioner would have a right to look only to these considerations and 
would not be authorized in refusing an application for state aid in the improvement 
of such road if the board of township trustees were able and willing to expend 
the minimum percentage required by the statute, even though some other board of 
township trustees in the county might be able and willing to pay a much larger 
percentage of the cost of improving some other road of less importance or a road 
the condition of which 9id not render imperative its immediate improvement. How
ever, in view of the fact that the statute recognizes and even requires a measure 
of co-operation on the part of the local authorities before an application for state 
aid can be granted, and in view of the fact that there is no statutory provision 
setting forth the considerations which are to govern the state highway commissioner 
in the selection of the particular road to be improved or the particular township 
whose application is to be granted, I am of the opinion that where two or more 
boards of township trustees within the same county make applications for state 
aid, and the roads covered by the applications are of substantially the same im
portance, and the condition of the several roads and the other facts and circum
stances are not such as to render it apparent that as between the two or more 
roads one should be improved at the present time and the work upon the other 
road or roads delayed, then the state highway commissioner is authorized to make 
his selection upon the basis of the amounts which the local authorities are able and 
willing to expend, and to approve the application of the board of township trustees 
offering the largest measure of co-operation. 

i believe the above constitutes as specific an answer as can be made to the 
several questions submitted hy you. 

1753. 

Respectfully, 
Eow.\RD C. TURNER, 

Attomey-Ge11eral. 

ROADS AND HIGHWAYS-COUNTY CO:\C\[ISSIO:\'ERS-::\OT AUTHOR
IZED TO ISSUE BOXDS UXDER SECTION 6929, G. C., UXTIL PRE
Lll\IINARY STEPS OUTLlXED IX PRECEDlXG SECTIONS HAVE 
BEE!\ TAKEN. 

County commissioners are uot authori::;ed to issue bonds under section 6929, 
<.;, C., until the prcliminar:y steps outlined in the preceding sections of chapter VI 
of the Cass highway law and looking toward the imprm:cmcnt of a ,~articular road 
have been taken. 

CoLt:!IIIH:s, OHio, July 3, 1916. 

Ho:(. ELl H. SPEIDEL, Prosewtiug Attorney, Batavia, Ohio. 
DEAR SIR :-1 ha,·e your request for an opinion under date of June 9. 1916, 

which request reads as follows: 

"On :VIarch 16, 1916, I wrote your office asking for an opinion relative 
to the authority of the county commissioners to issue road improvement 
bonds, and also asking whether or not it was ne.cessary to first submit the 
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question to a vote of the people, and, in a well considered opm10n from 
your office, being opinion No. 1460, dated April 6, 1916, you held that it 
was not necessary to first submit the question to a vote of the people and 
that ample authority was provided by section 6929 of the General Code, 
being section 108 of the Cass highway law, for the issuing and sale of such 
bonds. 

"The board of county commissioners and the county highway super
intendent of this county, acting on the advice contained in your opinion, 
proceeded as follows: 

"On May 15, 1916, Archie G. Hollatrd, "the county highway superin
tendent of this county, presented to the board of county commissioners an 
estimate of the cost of rebuilding, repairing and resurfacing certain enum
erated parts of certain highways in said county, a copy of which estimate 
is herewith enclosed for your inspection. · 

"On the same day the board of county commissioners, by unanimous 
vote by resolution, accepted said estimate and approved and confirmed the 
same. 

"On the same day, the board of county commissioners by a unanimou> 
vote, passed a resolution to issue the bonds of said county of Clermont, 
in the sum of one hundred thousand ($100,000.00) dollars, to pay the cost 
of rebuilding, repairing and resurfacing the said portions of said turnpikes, 
enumerated in the estimate of the county highway superintendent, and which 
are embraced in the resolution as passed. 

"These bonds were then offered in writing to the industrial commis
sion of Ohio, as provided by law, but not taken. 

"They were then advertised as provided in section 6929 of the General 
Code, and also in the Cincinnati Enquirer, a newspaper having a general 
circulation throughout the state, and were sold to the Provident Savings 
Bank and Trust Company at a premium of $3,470.00. 

"On June 6, 1916, I received a communication from the law firm of 
Peck, Shaffer & Peck, which letter I herewith enclose, in which they raise 
the question as to whether or not the steps mentioned in their letter are 
conditions precedent, which should be complied with or performed before 
the resolution is passed to issue the bonds. 

"They also suggest that if I believe that the opinion of your office 
justified the issue of bonds without such preliminary steps, that [ submit 
their letter to you for your consideration and to let me have your exact 
views upon the subject. 

"After giving the matter considerable thought and consideration, both 
before the resolution was passed, and since, I am of the opinion that none 
of the steps mentioned in the letter of Peck, Shaffer & Peck, are required, 
when the bond issue is a general issue, to be met by general taxation on all 
the property in the county, but I am submitting the matter to your office for 
a further opinion, as I feel that Peck, Shaffer & Peck will be largely guided 
by the view taken of the matter by your office. 

"I might add that the work to be performed on these roads is largely 
force work, which the county commissioners expect to have done in the man
ner heretofore pointed out and approved by an opinion rendered by your 
office to the bureau of inspection and supervision of public offices. 

"I feel that the determination of this question by your office is of the 
greatest importance in this county, for, if the suggestions contained in the 
Peck, Shaffer & Peck letter are conditions precedent to the passing of the 
resolution and the sale of the bonds, then under the conditions as they 
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exist in this county, it becomes almost impossible to effectin~ly utilize the 
provisions of the Cass highway act as a remedial road measure. 

"I might add this fact for your consideration. About three year~ ago, 
the board of county commissioners of this county, in practically the same 
manner as they have proceeded with the present issue of bonds, sold the 
bonds of the county in the smn of fifty thousand dollars, to pay thl! county's 
portion of the costs of building certain parts of certain intercounty high
ways in this county. :\Ir. Shaffer of the firm of Peck, Shaffer & Peck, in 
a general way, raised the same questions that he is now raising, to wit : 
That it was necessary to have plans and "specifications and the other pre
liminary steps that were provided in that act, before the resolution could be 
passed, but after we had discussed the matter for quite a while, the honds 
were accepted and the proceedings approved." 

The communication from :\Iessrs. Peck, Shaffer & Peck, addressed to you under 
date of June 6, 1916, and referred to in your communication, reads as follows: 

"The Provident Savings Bank & Trust Company have submitted to us 
for examination an Issue of $100,000.00 road improvement bonds of Cler
mont county Ohio. 

"\Vith the transcript is an opinion from the attorney-general of the 
'tate, to the effect that counties have authority under section 6929 to issue 
road improvement bonds. 

"In this opinion the attorney-general ~oes not specify the preliminary 
>teps necessary giving the county commissioners jurisdiction to issue such 
bonds. 

"These bonds are issued under authority of chapter 6 of the Cass road 
bond act, and particularly under section 6929 of the General Code, heing 108 
of said act. It seems to us that this chapter affords a scheme by which 
:mch bonds might be issued, which scheme involves the followin~ jurisdic
tional acts: 

"1. The filing of a petition ~igned hy ~t lea~t fifty-one per cent. (51%) 
of the lot owners residents of the county, asking that the improvement he 
made. The granting of such application or the determination of the county 
commissioners by a unanimous vote declaring the necessity therefor, as pro
vided by section 6910. 

"2. The ordering of the county sun-eyor to make plan~ an<l estimates 
ior the improvement. 

"3. The determination by the county commissioners to construct .the im
provement and causing the publication in a newspaper of general circula
tion of a notice that such improvement is to be made, and that the surveys, 
estimates, etc., are on file for the inspection of all persons interested there
on. The notice must state the time and place of hearing the objections w 
the improvement. 

"4. The determination at the hearing that the commissioners arc still 
~atisfied that the public convenience and welfare require the improYement 
to be made, and the cost and expense thereof will not be excessive in view 
of the public utility therefor, and their determination to proceed with the 
impro\·ement as provided by section 6917. 

"5. The determination of the county commissioners of the method Of 
paying the compensation and expenses thereof in accordance with the eight 
S<'parate plans provided for in section 6919. · 

"6. The resolution of the county commis~ioncrs prO\·iding for the issue 
uf the bonds. 
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"The transcript does not show that any of these proceedings were taken. 
It may be that the transcript does not contain all of the proceedings of the 
county commissioners. 

"If such proceedings have not been taken and you believe that the 
opinion of the attorney-general justifies the issue of bonds without such 
preliminary steps, we suggest that you submit this letter to the attorney
general for his consideration and let us know exactly his views upon the 
subject." 

Before considering the question raised by your inquiry I desire to refer briefly 
to opinion No. 1460, rendered to you on April 6, 1916, and referred to by you in 
your request for an opinion. 

1\ o attempt was made in this· opinion to determine the necessity for the pre
liminary proceedings referred to by :iv[essrs. Peck, Shaffer & Peck, that matter not 
being involved in your inquiry. In brief, it was held in the opinion in question that 
the provision for the issuance of bonds by county commissioners for county road 
improvement purposes is found in section 6929, G. C., that under the provision of 
this section all bonds of this character must mature in not more than ten years, 
that there is no authority for submitting to the electors of a county the propositiOn 
of issuing bonds for such purposes, that the county commissioners have full power 
and authority to issue such bonds without a vote of the electors and that such 
bonds, in so far as they are to be issued in anticipation of the collection of taxes, 
are to be iswed in anticipation of levies made under sections 6926 and 692i. G. C. 
It was further pointed out in this opinion that not only is a submission to a vote of 
the electors of the question of issuing such bonds neither required nor authorized, 
but that it is also true that no substantial advantage could be derived by submitting 
a proposition of this character to a vote of the electors, in view of the statuory pro
visions relating to the tax levies in anticipation of which bonds of this character 
may be issued, which tax levies were fully discussed and defined. No effort was 
made in the opinion in question to determine the amount of bonds that might be 
issued by Clermont county, under section 6929, G. C., the opinion only going so far 
as to point out the limitations to be considere(l by the authorities of Clermont 
county, or any other county in the state in reaching a determination as to the 
possible amount of bonds that might be issued. 

The questions submitted by you and in response to which opinion 1460 was 
prepared related to the amount of bonds that might be issued at the present time 
for road in]provement purposes by the board of county commissioners of Clermont 
county, the length of time that such bonds might run and the authority or power of 
the commissioners to submit such bond issue to a vote of the people. All of these 
questions were answered specifically except the first. In answering the first question 
it was impossible to calculate the amount of bonds that might be issued for the.: 
reason that your communication contained no information as to present tax rate~. 
and, therefore this question was answered by the statement of a rule by the use of 
which the local authorities might make the computation. 

As has been previously observed, your inquiries did not involve a considera
tion of the necessity of preliminary legislation of the character referred to in the 
letter of Messrs. Peck, Shaffer & Peck, and, therefore, opinion No. 1460 cannot bo:: 
taken as having answered that question either in the affirmative or in the negative. 

The first sentence of section 6929, G. C., reads as follows: 

"The county commissioners, in anticipation of the collection of such 
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taxes and assessments may, whenever in their judgment it is deemed neces
sary, sell the bonds of said county in the aggregate amount necessary to 
pay the estimated cost and expenses of such improvement." 

In the view that I take of the law, the language of this sentence is conclusi,·c 
as to the question submitted by you. The sentence in question is both a g-rant of 
power and a limitation upon the power granted. It authorizes the countv commis
sioners to sell the bonds of the county, but only in the aggregate amount nece>
,ary to pay the estimated cost and expense "of such improYement." The only infer
ence that can be drawn from the use of the word "such," in connection with the 
word "improvement" is that the legislature intended to restrict the bond issuing 
authority of the county commissioners to the amount necessary to pay the estimated 
cost and expenses of an improvement projected in the regular manner, in accordance 
with the provisions of the preceding sections of chapter G of the Cass highway law. 
In other words, there must have been a petition filed under authority of section 
6907, G. C., a view of the proposed improvement by the county commissioners and 
a determination that the public convenience and welfare require that the impron·
ment be made, or, in lieu of the above the commissioners must, under authority of 
section 6910, G. C., have adopted a resolution by a unanimous vote declaring the 
necessity for the improvement. Under authority of section 6911, G. C., the commis 
sioners must have determined the route and termini of the road, the kind and extent 
of the improvement and must have ordered the county surveyor to make· the re
quired surveys, etc. The surveyor must have complied with this order and tram.
mitted to the commissioners his estimate of the cost and expense of the imprO\'C
ment, together with a copy of his survey. etc., and the commissioners must have 
given the notice provided by section 6912, G. C., to the effect that the improvement 
is to be made and that the surveys, estimates, etc., are on f1le for inspection and the 
notice must also state the time and place for hearing objections and claims for com
pensation and damages and must contain the other matter referred to in sections 
6912 and 6913, G. C. The proceedings relating to the allowance of compensation 
and damages, referred to in sections 6914 and 6916, G. C.. inclusive, must have been 
taken and the commissioners mm.t have adopted a resolution under authority of sec
tion 6917, G. C., setting forth that they are still satisfied that the public convenience 
and welfare require that such improvement be made and that the cost and expense 
thereof will not be excessi,·e, in \·iew of the public utility thereof, and ordering that 
they proceed with the improvement and adopting the plans, etc .. reported by the 
surveyor or with the moditlcation agreed upon. The commissioners must also de
termine by resolution the method of paying the compensation, damages, costs and 
t·xpenses of the improvement, which determination must be the same as that set 
forth in the petition when the hoard is acting upon a petition. Under authority of 
section 6921, G. C., the commissioners may, by a unanimous v<He, order that all the 
compensation and dama5es, costs and expenses of con,tructing any improvement. 
he paid out of the proceeds of any levy or levies for road purposes, on the grand 
duplicate of the county or out of any road improvement fund available therefor. 
This seems to be the method desired by the county commissioners of your county. 
l f any part of the cost and expense of the improvement is to be specially assessed 
upon benefited real estate, the further steps provided by sections 6922 to 6924, G. C., 
inclusive, should be taken before bonds are issued. That is to say, the surveyor 
should make his estimated assessment and file the same in the office of the county 
cqmmissioners, notice that the estimated assessment has been made and is on file 
and that objections will be heard at a certain time should be given, the assessments 
should be approved and confirmed either as originally made or as modified by the 
cnmmissioners and the persons specially assessed should be gi,·en an opportunity to 
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pay their assessments in cash. \Vhen all the above requirements have been complied 
with, the county commissioners will be authorized to issue and sell the bonds of the 
county, if in their judgment it is deemed-necessary, in the aggregate amount neces
sary to pay the estimated cost and expenses of the imprO\·ement. If any part of thl' 
cost and expense of the improvement has been specially assessed and any part of 
the special assessments has been paid in cash, then, of course, it will not, under any 
circumstances, be necessary to sell bonds in anticipation of the collection of the spe
cial assessments already paid. Answering your question specifically, I advise you 
that the steps above outlined are jurisdictional to the authority of the county com-
missioners to issue bonds under section 6929, G. C. · 

I am unable to share your view that the conclusion herein cxpre5scd will m 
any substantial measure curtail the availability and usefulness of the provisions of 
the Cass highway law herein discussed. I gather from your correspondence that 
it is desired by the board of county commissioners of your county to reconstruct 
or repair a number of county roads within the county, and to pay the entire cost and 
expense thereof out of the funds of the county without making any special charg<.: 
against the townships in which the roads arc located or against benefited real estate. 
In the view that I take of the law, proceedings of this character should be initiated 
by resolution adopted by the county commissioners by unanimous vote, under author
ity of section 6910, G. C., declaring the necessity therefor, the route and termini of 
the road and the kind and extent of the improvement and ordering- that the county 
surveyor make the necessary sun·eys, etc. \Vhen the county surveyor has complied 
with this order, the county commissioners should cause to be published the notice 
provided by section 6912, G. C., and upon the day fixed in such notice should hear 
and determine objections to the improvement, if any, and also claims for compensa
tion and damages, if any, and should then by a unanimous vote declare that they 
are still satisfied that the public convenience and welfare require that such improve
ment be made and that the cost and expense thereof will not be excessive, in view 
of the public utility thereof, and should order by resolution -that they proceed with 
the improvement and shoulrl ·adopt the plans, profiles, specifications and estimates 
therefor, as reported by th~ surveyor, or as modified by agreement, and should 
further order that all the compensation and damages, costs and expenses be paid 
out of the proceeds of a levy to be made for road purposes on the grand duplicate 
of the county. The county commissioners will then be in a position to adopt a reso
lution making the necessary levy under authority of section 6926, G. C, and pro
viding for a sale of the bonds of the county under authority of section 6929, G C 

Respectfully, 
EDWARD c. TURNER, 

Attomey-Genera~ 



.ATTORXEY -GEXER-\L. 1147 

1754. 

DEPUTY STATE SUPERVISORS OF ELECTIOXS-THE TER:\1 "CLERK" 
IN SECTIOX 5092, G. C., 103 0. L., 496, DOES XOT IXCLUDE DEPL'TY 
CLERKS-TER~f ELECTION REFERS OXLY TO REGULAR AXD 
GEXERAL NOVE:\IBER ELECTIOXS A:c\D SPECIAL ELECTIOXS. 

The term "clerk," referring to clerks of deputy state supervisors of elections in 
section 5092, G. C., 103 0. L., 496, does not include deputy clerks of deput:y slate 
supervisors of e/ectim1s. 

The term election first found in secti011 5092, G. C., supra, has reference ouly to 
regular a11d gnzeral November elections and special electiolls at z<Jhich the final choice 
of officers is COJISIIIIllllaled a11d does not include clectio11s at which only nomi11ations 
of cat1didates are made. 

Cow~rnt:s, OHio, July 6, 1916. 

HoN. ROBERT C. PATTERSON. Prosecuting Attorney, Da:yton, Ohio. 
DEAR SIR :-Yours under date of June 21, 1916, is as follows: 

"Hon. J. Clarence Schaeffer, clerk of court of common pleas of this 
county, requests me in writing to ask you for an opinion, on section 5092, 
General Code (103 0. L., p. 496,), covering the following questions: 

"First. Does the term 'clerk thereof' following the words 'deputy state 
supervisor,' include deputy clerks appointed by the deputy state supervisors? 

"Second. Does the word 'election' in the part of sentence 'for an office 
to be filled at an election' mean a primary election as well as a general 
election?" 

Section 5092, G. C., 103 0. L., 496, to which you refer, pro\'ides as follows: 

"No person, being a candidate for an office to be filled at an election, 
other than for committeeman or delegate or alternate to any convention, 
shall ser\'e as deputy state supervisor or clerk thereof, or as a judge or clerk 
of elections, in any precinct at sueh election. A person serving as deputy 
state supervisor or clerk thereof, judge or clerk of elections contrary to this 
section shall be ineligible to any office to whieh he may be elected at such 
election." 

Little, if any, reason can be assigned for a distinction between the clerk and 
the deputy clerk of boards of deputy state supervisors of elections in the matter of 
their being candidates for offices at elections as to which they bear an official 
relationship. 

It is, howe\'er, an elementary principle of statutory construction that "if the 
words are free from ambiguity and doubt and express plainly, clearly and dis
tinctly the sense of the framers of the instrument, there is no occasion to resort to 
other means of interpretation." Lewis' Sutherland Statutory Construction, 2nd Edi
tion, section 366. 

The legislature must he presumed to have been mindful of the statutory author
ity for the office or position of deputy clerks of boards of deputy state supervisors 
of elections and the relationship of such persons to the conduct of elections. X o 
reason for omitting specific reference to deputy clerks of boards of deputy state 
supervisors of elections suggests itself if it were intended that they should be ren
dered ineligible to hold any office for which they might be a candidate at an elec
tion in which such deputy clerks participate in an official capacity. 
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In view of the plain and unambiguous language of the statute, I am of the 
opinion that deputy clerks of boards of deputy state supervisors of elections are not 
included within the provisions of section 5092, G. C., supra. 

You make further inquiry as to the meaning of the term ;;election" as first used 
in said section 5092, G. C., supra. It will first be observed that the election referred 
to is one at which offices are to be filled or at which officers are elected. Section I 
of article XVII of the constitution provides: 

''Elections for state and county officers shall be held on the first Tuesday 
after the first ?11onday in X ovember in the even numbered years; and all 
elections for all other elective officers shall be held on the first Tuesday 
after the first 2\fonday in Xovember in the odd numbered years." 

From a consideration of this constitutional provision it is conclusive that elec
tions at which officers may be elected may be held only on the first Tuesday after 
the first Monday of November of any year. So that it necessarily follows that the 
term "election" as used in the phrase "being a candidate for an office to be filled at 
an election" has reference only to the annual regular or general X ovember election 
and special elections at which the final choice of. officers is consummated. This 
opinion is not in conflict with opinion Xo. 1637, directed to Hon. Charles E. Ballard, 
prosecuting attorney, under date of May 31, 1916, in which it was held only that a 
person becomes a candidate within the terms of the abO\·e section when he begin> 
to actively seek an office which is to be filled at an election, independent of whether 
candidates for such office are to be nominated at a primary and independent of 
whether the person seeking such office seeks any nomination as such candidate. 

1755. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

E?IIPLOYMENT OF FE?IIALES-.INTERPRETATION OF SECTION 1008, G. 
C., 103 0. L., 555-XOT OPERATIVE AS TO FD1ALES OVER EIGH
TEEN YEARS OF AGE E:\IPLOYED IX J!ERCANTILE ESTABLISH
MENTS LOCATED IN VILLAGES. 

Section 1008, G. C., as amended 103 0. L., 555, while not operative as to females 
over eighteen years of age employed in mercalltile establishments located in villages 
it is, however, applicable to the employmwt of females o'ixr twenty-one years of 
age employed in the z•arious other occupations enumerated, wherever located. 

Cor.c~IBt:s, Omo, July 6, 1916. 

The Industrial Commission of Ohio, Columbus_. Ohio. 

GENTLEMEN:-Your request for an opinion is as follows: 

"I enclose herewith a letter from George H. Hamilton, chief deputy of 
the division of workshops, factories and public 'buildings, addressed to the 
industrial commission, in which he asks for the construction of section 100R 
of the General Code. 

"The industrial commission respectfully requests that you render an 
opinion in accordance with the reque$t of :\Ir. Hamilton." 
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\Yith your request you submitted a letter addressed to your commission by :\lr. 
George H. Hamilton, chief deputy of the department of inspection of the division of 
workshops, factories and public buildings, which letter is as follows: 

"There seems to be quite a difference of opinion as to the proper inter
pretation of that part of section 1008 of the General Code reading as 
follows: 

"'Females over 18 years of age shall not be employed or permitted or 
suffered to work in or in connection with any factory, workshop, telephone 
or telegraph office, millinery, or dcssmaking establishment, restaurant or in 
the distributing or transmission of messages or in any me•cantile establish
ment located in any city, more than ten hours in any one day, or more than 
fifty-four hours in any one week, but meal time shall not he included as 
part of the work hours of the week or day, provided, however, that no re
striction as to the hours of labor shall apply to canneries or establishments 
engaged in preparing for use perishable goods.' 

"Girls between the ages of 18 and 21 are prohibited from workinti 
more than ten hours in any one day or 54 hours in any one week in any 
of the occupations mentioned in section 1008 by section 12996 of the Gen
eral Code in any town or village of the state regardless· of the size. 

"ObYiously section 1008 is not applicable to females over 21 years of 
age employed in mercantile institutions in towns and villages with a popu
lation of less than 5,000, hut the question arises as to whether or not this 
law is applicable to female employes over :?1 years of age employed in res
taurants, dress making establishments an<! other establishments as men
tioned in section 1008 in towns and villages with a population of less than 
5,000. 

"\Viii you kindly let us ha\·e an opinion as soon as possible and greatly 
oblige, * ~' *" 

That part of section 1008 of the General Code quoted in :\1r. Hamilton",; 
letter is taken from the amended section 1008 to be found on page 555 of 103, Ohio 
Laws. The only change made in the section by the amendment is in the addition uf 
the provision: "Or in any mercantile establishment located in any city." 

The question propounded is as to whether or not section 100S, as amended. 
supra, is applicable to female employes over 21 years of age employed in the \'ari
ous occupations enumerated in the section, namely: "Any factory, workshop, tele
phone or telegraph office, millinery or dress making establishment, restaurant· or in 
clis.tributing or transmission of messages," when such employment is in villag-e.; 
with a population less than live thousand. 

Prior to the enactment of the section in its present form, no question could exist 
concerning this point. As the provisions of the section are general, there being no 
limitation as to the place of employment, it is to be obsen·ed that the various em
ployments mentioned, at least generally speaking, are to he construed as employ
ments involving manual labor. There is nothing in the section in its present form 
to indicate an intention on the part of the legislature to exempt from its pro
visions females engaged in manual labor, and the provision: "Or in any mercantile 
establishment located in any city," does not tend to modify the effect of the section 
as it previously existed. On the contrary, it has the effect of extending the scope 
of its operation to mercantile establishments, so-called, when located in a city as 
rlistinguifhetl from mercantile establishmo:nts located in villages. 

The law under consideration is one of a number of provisions which is the 
result of an agitation in the interest of the health and welfare of female employes 
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in various occupations in which they are engaged, and there can be no question 
but that the general assembly did not have in mind any curtailment of the benefits 
flowing from the legislation when the amendment was passed. It is significant 
that when house bill X o. 163, which is the present law, was introduced in the gen
eral assembly it did not contain the provision: "or in any mercantile establishment 
located in any city," that provision being inserted by \vay of amendment to the 
original biil. 

It is, therefore, my opinion that while under the provision of section 1008 of the 
General Code, supra, female employes in mercantile establishments located in vil
lages are exempt from its operation the insertion of the provision in the law "or 
in any mercantile establishment located in any city" does not serve to exclude from 
its benefit5, females over twenty-one years of age, when employed in the various 
other occupations enumerated in section 1008 of the General Code, as amended 
supra, regardless of where they may be located. 

Respectfully, 
EDWARD c. TURNER, 

A ttonzeJ•-Genera/. 

1756. 

:'lfUXICIPAL CORPORATIOX-PLANXIXG CG:\L\IISSIOX-PERSON.\!EL 
OF SUCH CO:'ID!ISSION-SEE SECTIO~ 4366-1, G. C.-NO BOARD OF 
PARK COMMISSIOXERS. 

Under the provisions of section 4366-1, G. C., 106 0. L., 455, the cou11cil of any 
city may by ordinance provide for the establishment of a city planning commission 
to consist of the persons named in said section. When such ordinance has bec1~ 

passed in any city, and such city has 110 board of park commissioners and 110 presi
dent thereof, said planning commission may consist of the mayor, service director 
and four citizens to be appohzted by the mayor. If thereafter a board of park com
missioners is established in said city and a president of said board elected, said pres
ident will become ipsa facto a member of said board. 

CoLuMBUS, Omo, July 6, 1916. 

Bureau of li!Spection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I ha,·e your letter of June 29. 1916, submitting the following m

quiry: 

"In cttles where there is no board of park commissioners, and conse
quently no president of a board of park commissioners, would council have 
any authority to authorize the mayor to appoint a city planning commission. 
and if so, what would he the personnel of said planning commission in such 
cities?" 

In connection with your foregoing inquiry I have a letter from a solicitor of a 
certain city in Ohio which states the facts upon which your inquiry is based. Said 
letter is as follows : 

"Section 4366-1 as passed by the legislature on the 27th day of l\Iay, 
1915, Vol. 106, 0. L., page 455, is as follows: 

" 'The council of each municipality may establish a city planning com
mission, consisting of seven members: The mayor, the service director, 
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the president of the board of park commissioners and four citiztns of the 
muni.:ipality, who shall serve without compe11~ation and who shall be ap
pointed by the mayor for a term of six year!', except that the term of two 
members of the first commission shall be for three years. \\"henever such 
commission is appointed, it shall have the powers con ferre<l in !'ection 4344. 
G. C.' 

"First. In cities where there is no boanl of park commissioners and 
no officer who corresponds to the president of the board of park commis
sioners, would council have any authority to authorize the mayor to appoint 
five citizens instead of four? 

"Secoud. In cities in which there is no president of the lJUard of park 
commissioners, should the city planning commission consist of but six mem
bers? 

"This matter was presented to me hy a r<·solution of the city council oi 
this city that I prepare an ordinance providing for a city planning com
missiOn. In the city of------------------ we have no president· of the 
board of park commissioners, the control of the parks being under the 
supervision of the sen·ice director. After an examination of the statute' 
l reached the opinion that there was no authority to substitute any one for 
the president of the board of park commissioners, owing to the fact that 
the sen·ice director is already a member of the commission, and, therefore. 
held that the commission in the city of---------------------- must consi>t 
of but six members, and an ordinance was passed and a commission ap
pointed accordingly. There seemed to be some question as to the correct
ness of my holding in this matter and l was requested by the mayor and 
city council to get the opinion of your office upon this subject." 

Under the facts abo\·e stated I am of the opinion that the ordinance providing 
for the establishment of a city planning commission in the city in question should 
follow the strict terms of said section 4366-1 aforesaid. That is to say, the ordi
nance should provide for the establishment of a city planning commission in said 
city to consist of seven members, viz.: The mayor, the sen·icc director, the pre,i
<ient of the board of park commissioners and four citizens of the municipality. 

\Vhen such ordinance is regularly passed the mayor may appoint four citizen' 
as members of said commission who, together with the mayor and director of puh
lic service, will constitute a city planning commission for said city. Should a board 
of park commissioners thereafter be established in said city, the president thereof. 
upon his election as such president, will ipso facto become a member of said com
mission. However, until the happening of such event the six members hereinbefore 
named will constitute the commission which, in my opinion, will be legally invested 
with all the rights, powers and duties delegated to planning commissions by the 
act found in 106 0. L., page 455, of which sairl section 4366-1 aforesaid is a part. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney-General. 
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1757. 

COUXTY CDr.I1IISSIOXERS-::\'OT AUTHORIZED TO EXPEKD COUNTY 
FUKDS lJPOX BRIDGES \\'ITHIX ~IUXICIPALITIES UXLESS SUCH 
BRIDGES ARE 0:--J STATE OR COUXTY ROADS-SEE SECTIOXS 
2421 AXD 7557, G. C. 

County commissiollers are uot authori::ed to expe11d cou11ty fuuds upon bridges 
7,•itlzi11 mtmicipalitics wzlcss such bridges are on state or county roads, or roads 
<~! the several classes referred to i11 sectious 2421 and 7557, G. C. 

CoLu:o.mus, OHio, July 6, 1916. 

HoN. G. A. STARN, Prosewti11g Atto"r11ey, TVooster, Olzio. 

DEAR Sm :-T have your inquiry of 1\Iay 29, 1916, which inquiry reads as 
follows: 

"The city of ·wooster in \Vayne county receives no part of the bridge 
fund levied upon the property within the city. 

"Is it the duty of the city or of the county commissioners to construct 
a bridge over a natural stream of water on a street within said city, which 
street is not a state or county road, free turnpike, improved road, aban
doned turnpike or a plank road in common P.ublic use? 

"The city officials claim that the county should construct this bridge, 
while the county commissioners claim it is not their duty, and that they 
have no authority to expend the county's money to construct this bridge, 
notwithstanding the fact that the city receives no portion of the bridge 
money. 

"This matter is regulated by section 2421 of the General Code, and 
has been construed by the supreme court in the case of Piqua vs. Geist, 59 
0. S., 163. According to the construction placed on this section by the 
supreme court in this case I am of the opinion that the county is not 
obliged to build this bridge, but the city officials call attention to the case 
of State ex rei. Sherman v. Carlisle et al. commissioners, reported in 15 
0. D., 165, being a decision of the common pleas court of Franklin county. 
You will note that this is a more recent case than that of the supreme 
court, and that the last paragraph of the court's opinion is a rather broad, 
general statement which seems to be in conflict with the supreme court 
case." 

Section 2421, G. C., referred to by you, reads as follows: 

"The commissioners shall construct and keep in repair necessary 
bridges over streams and public canals on state and county roads, free turn
pikes, improved roads, abandoned turnpikes and plank roads in common 
public use, except only such bridges as are wholly in cities and villages 
having by Jaw the right to demand, and do demand and receive part of the 
bridge fund levied upon property therein. If they do not demand and re
ceive a portion of the bridge fax, the commissioners shaii construct and 
keep in repair all bridges in such cities and villages. The granting of the 
demand, made by any city or village for its portion of the bridge tax, shall 
he optional with the board of commissioners." 

Section 7557, G. C., should also be considered in connection with your inquiry, 
the section reading as follows: 

"The county commissioners shall cause to be constructed and kept in 
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repair, as provided by law, all necessary bridges in villages and c1ttes not 
having the right to demand and receive a portion of the bridge fund levied 
upon property within such corporations, on all state and county roads, free 
turnpikes, improved roads, transferred and abandoned turnpikes and plank
roads, which are of general and public utility, running into or through 
such village or city." 

In the case of Piqua v. Geist, 59 0. S., 163, cited by you, the court held that 
county commissioners are not required to construct and keep in repair bridges 
over natural streams and public canals on streets established by a city or village 
for the use and convenience of the municipality and not a part of a state or county 
road, though the city or village receives no part of the bridge fund levied on the 
property within the same. 

The following is quoted from the opinion of the court in the case of City of 
!'\ ewark v. Jones, 16 0. C. C., 563, 9 0. C. D., 196: 

"There is no direct authority anywhere that count¥ commissioners 
have the right to build a bridge on a street, as such. If it is a state or 
county road, or any of those denominated in those statutes, passing through 
a city, then they have that right under the statute; but not because it is a 
street, as such, that they have the right to construct these bridges." 

To the same effect see the following cases: 

City of Newark v. McDowell, 16 0. C. D., 556; 9 0. C. D., 260. 
Jones v. Commissioners, 2 0. C. C., n. s., 14; IS 0. C. D., 510. 

The above cited cases warrant the statement that the rule is well established 
that county commissioners are not authorized to expend county funds upon bridges 
within municipalities unless such bridges are on state or county road or roads of 
the several classes referred to in sections 2421 and 7557, G. C. Such was the 
holding of this department in opinion 1569, rendered to Hon. George Thornburg, 
prosecuting attorney of Belmont county, on ~fay 11, 1916. The case of State ex 
rei. Sherman v. Carlisle, 15 0. D., 165, referred to by you, was reversed by the 
circuit court of Franklin county on ~-larch 30, 1905, and the decision of the circuit 
court, reversing the common pleas court, was affirmed by the supreme court 
without report on February 20, 1906. See 74 0. S., 430. 

Since rendering the opinion to the prosecuting attorney of Belmont county, 
referred to above, my attention has been called to the cases of State ex rei. v. 
Menning, and Bramley v. Bernstein, being cases ::\os. 15285 and 15289, in the 
supreme court of Ohio. These cases had to do with the construction of approaches 
to the Detroit Superior High Level bridge in the city of Cleveland, which bridge 
is being built by the county commissioners of Cuyahoga county. The one case 
instituted by the prosecuting attorney sought to stay the hands of the county 
authorities and the other, instituted by a tax payer, sought to stay the hands of the 
city authorities. The lower courts refused an injunction, and on May 29, 1916, 
the supreme court overruled motions for orders directing the court of appeals to 
certify its records in the cases to the supreme court on the ground that there was 
no error committed by the lower courts. 

A careful examination of the facts in these cases does not, however, justify 
the conclusion that the supreme court of Ohio has overruled the case of Piqua v. 
Geist, supra. The two cases referred to above are in a way a continuation of the 
former litigation relating to the construction of the high level bridge in the city of 
Cleveland. This matter was first before the courts in the case of State ex rei. v. 

6-Vol. II-A. G. 
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Eirick, 17 0. C. C., n. s., 331. affirmed without report in 84 0. S .. 503. It was 
urged in that case that the county authorities were not authorized to construct 
the proposed high len! bridge for the reason that there was no state road or 
other road in common public use on which to huild it. The court pointed out 
that inasmuch as the termini of the proposed improwment were located sub
stantially within the limits of a county road, the fact that the roadway, as elevated 
above the ~·alley by the proposed imprm·ement, was not in a nrtical line above the 
old roadway, was of no importance; that the obvious and proper way to erect a 
high level bridge across a valley, was to, erect it in a straight line, and that if this 
invoh·ed a departure from the circuitous roadway theretofore existing, this fact 
did not oust the jurisdiction of the county commissioners. 

Certain changes having been made in the plans for the structure, and the city 
of C!e,·eland entering into an agreement with the commissioners relati,·e to the 
construction of the bridge, the matter was again brought bdore the courts in the 
two cases referred to above. The most substantial change involved an extension 
of the easterly approach of the high len! bridge into Superior avenue, a city 
street, and not a road of any of the classes mentioned in sections 2421 and 7557, 
G. C. The facts before the court and considered in the recent cases of State ex 
rei. v. :\Jenning, and Bramley v. Bernstein were, therefore, that the bridge was to 
be constructed in a general way along the line of a state or county road, and was 
designed for use in connection with and to facilitate traveling upon such road, and 
the westerly approaches were to be constructed in Detroit avenue and \\'est Twenty
fifth street, the one being a state and the other a county road, hut the easterly 
approach was to be constructed in Superior avenue, a city street only, the city 
having consented to the plan. 

The trial court further found that the building of the approaches under the 
old plans would result in death traps, and that to refuse to sanction the extension 
of the one approach into Superior avenue would bring about an intolerable condi
tion of affairs. The bridge was designed as a double deck structure; that is, with 
an upper level roadway for vehicular and pedestrian travel, and a lower level road
way for street car, suburban and rapid transit car travel. This lower level road
way was to be merged with the upper level roadway by means of open wells near 
each end of the bridge, through which the cars were to emerge to the surface of 
the streets. After the bridge was under construction it was realized that the loca
tion of the open wells as originally planned would divide the roadway into two 
separate and narrow roadways at each end, just at the points at which there 
should have been wider roadways to accommodate the slowing up of the traffic by 
reason of cross travel at the ends of the bridge. It was also found that to 
follow the original plans would result in seriously obstructing the easterly end of 
Superior viaduct, and in rendering necessary a heavy fill and dangerous grade on 
an important connecting street. \\'ith these peculiar facts and circumstances before 
it, the court sanctioned the arrangement with the city itn-olving the construction 
of one of the approaches to the high level bridge in a city street, but it is clear that 
the decision of the court must be limited to the peculiar and unusual facts before 
it, and cannot be regarded as overruling or modifying the general rule laid down 
111 the case of Piqua v. Geist, supra. . 

I therefore advise you that county commissioners are not authorized to expend 
county funds upon bridges within municipalities unless such bridges are on state 
or county roads, or roads of the several classes referred to in sections 2421 and 
7557, G. C. 

Respectfully, 
Eow ARD C. TuRNER, 

A ttomey-General. 
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ROADS AXD IIIGH\YAYS-:\IILAX-ELYRIA RO.\D IX LORAIX COCXTY 
-COXTRACTORS XOT REQCIRED TO FCRXISH .\DDITIOXAL ::O.L\
TERIAL-\VHEX SCPPLE:IIEXTARY COXTRACT ::O.L\Y BE EXTERED 
IXTO FOR SL'CH ADDITIOXAL ::O.IATERIAL. 

l.:11dcr the facts as submitted, the contractors for section "P" of the .1Ji!an
Elyria road, I. C. H. So. 288, contract Xo. 732, in Lorain couzzty, are 110t required 
to f11mish additional material iil order to produce a base of azzy particular tlzick
;zess betwee;z sectioils 174 and 183, a;zd bet<,een sectiolls 191 a11d 232-72. If addi
tional material is 11ecessary for this purpose, a supplementary contract uza:y be 11zade 
therefor, but before such a contract may be entered into by the slate higlnla:y com
missiOJzer, the coztllt:y commissio;zas must agree to assume and pay in the first 
i11stazzce at least one-half the cost of such additional material. 

Cou:~m.:s, Omo, July 6, 1916. 

Hox. CuxTo~ CowEx, State I!igh'1,·ay Commissiozzer, Columblts, Ohio. 

DEAR SIR :-Under date of June 28, 1916, I have the following reqnest for an 
opinion from :\Ir. H . .:\1. Sharp, chief highway engineer: 

"On August 6, 1915, the state highway department received bids for 
improving 4.4 miles of road with waterbound macadam, contract being 
known as section 'P,' of tlie ::\filan-Elyria road, I. C. H. X o. 288, contract 
X o. 732, Lorain county. 

"The lowest bidder was Knepper, Burr & Jeakle, who were awarded 
the contract some time shortly after the bids were received. 

"This road previous to improvement was an old macadam road, and it 
was contemplated to use the two course waterbound macadam construction 
for specified distances, and also one course waterbound macadam for other 
•pN·ified distances. You will note by referring to the plan and profile for 
this work that two courses of macadam are specified between stations 0 to 
174 and 183 to 191. One course macadam is specified between station 174 
to 183 and 191 to 232+72, which is the end of the imprm·ement. 

''The surveys, plans and specifications for this improvement were 
gotten out early in 1915 by the county highway superintendent of Lorain 
county, assisted by our division engineer. At this time it was decided by 
the engineers that one course only of macadam would be necessary between 
the limit above noted. 

''The contract was not completed in 1915 and carried the travel on this 
road over the uncompleted portions during the winter 1915-16. This spring 
it developed that a short distance where it was contemplated using one 
course macadam that this construction would be insufficient to insure a 
good and lasting improvement. In fact, the traffic was such during the 
winter that we have'found it would be advisable, according to our judg
ment, to now place two courses for a short distance where it was con
templated using but the one course at the time the plans were made and 
the contract let. 

"\Ve therefore, proposed to let a supplemental contract covering the 
additional bottom course that would be necessary and, which, in our judg
ment, is not covered by the contract, and prepared a supplemental agree
ment for $630.00, which was submitted to the county commissioners of 
Lorain county for their approval. 
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. "Upon advice from the prosecuting attorney the comm1sswners feel 
that they should not approve the contract. In their letter of June 23, 1916, 
which you will find attached, they give their reasons for not approving 
same. They further request in this letter that we secure an opinion from 
your office as to the legality of proceeding as we have under the supple
mental agreement. 

"\Ve have submitted to your office the profile tracing of this improve
ment and a copy of the contract for your convenience in acquainting 
yourself with this work. 

"\Ve respectfully request, at your earliest convenience, your opinion 
as to whether or not we may proceed with this supplemental agreement 
with the county commissioners in Lorain county." 

The letter of the county commissioners of Lorain county, dated June 23, 1916, 
and referred to in the communication of :\I r. Sharp, reads as follows: 

"\Ve hereby acknowledge the receipt of your communication of the 
12th inst., in which reference is made as to the necessity of letting another 
contract to cover what your department terms additional material made 
necessary by unforeseen contingencies, to be used on top of the old maca
clam base on a part of the :\Iilan-Elyria road, I. C. H. :1\ o. 288, section 'P.' 

"Our prosecuting attorney sometime ago ruled that the contract now 
in force on this road covers everything necessary to be done so as to com
plete the improvement. 

"However, for fear that there might possibly be some phase of the 
terms of the contract that we did not understand he made a special trip 
to Columbus, this week, to confer with your department on this subject, 
so as to be perfectly informed as to the exact status of the matter under 
consideration. 

Upon his return he again advises that his first decision still stands, to 
wit: · That the contract and specifications under which the improvement 
is now being made covers the furnishing of all the labor and material 
necessary to complete the road improvement in its entirety. 

'·We have carefully looked over the plans and specifications and do 
not find any allusion made whatsoever which would indicate that new 
material would be necessary at the point in question; on the other hand 
we do find in the specifications certain wording· which convinces us that 
the decision of our prosecuting attorney is correct. \Ve therefore respect
fully refer you to page A-2, under the caption 'Old road as foundation,' 
which in part is as follows : 'vVhere the material in an old road does not 
conform to the established lines of the new highway, the old material, if 
of approved quality and when practical, (on this road it is, we under
stand) shall be used in constructing the foundation course.' Under the 
same heading, where there is not sufficient material in the old road founda
tion, and it is necessary to supply additional matter, the following phrase
ology covers: 'Should the surface of the old road be irregular, it shall be 
scarified, graded to the PROPER ELEVATIOX and all depressions shall 
be filled with the same kind of material as that of which the course con
sists." 

"Further: page 13. 'Estimated cost' we find this ~ording. 'The esti
mates below are only approximate, although the result of calculations, and 
the contractor must be responsible for his own data on which to base his 
bid.' 
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"Further: L"nder 'Agreement' we find 'According to the plans and 
specifications.' And as stated before there being no mention of additional 
material for the point in question, we feel that this covers. 

"However, we do not want to appear obstinate in this matter, and we 
would therefore respectfully suggest, that if your department will secure 
an opinion from the attorney-general's office, to the effect that we will be 
within our legal rights to let another contract and pay additional money 
on this improvement, and will then order us to proceed, we will carry 
your desires into effect." 

If the opinion, which according to the letter of the county commissioners has 
been expressed by the prosecuting attorney of Lorain county, was founded upon 
the notice to contractors, instructions to bidders. general and detail specifications, 
agreement, proposal and contract bond, estimate and proposal for the work, I can 
readily understand how the prosecuting attorney reached his conclusions and would 
indeed be inclined to agree with him. An examination of the general and detail 
specifications indicates, however, that the general specitications are intended to 
apply in the case of all contract work with the state highway department, and 
this is true also as to a part of the detail specifications while the remainder of the 
detail specifications, relating to macadam, are intended to apply to all contract work 
of the state highway department involving the construction of macadam road
ways. In other words, these specifications are manifestly prepared for general 
use, and it would not be possible for a contractor to determine from the general 
and detail specifications many of the facts which he must know in order to bid 
intelligently and with which he must be familiar in order to construct ·any par
ticular road, and in order to get this information reference must be had by the 
contractor to the profile tracing and other plans and specifications prepared by 
the state highway department and relating to any specific work upon which a con
tractor desires to bid. I have examined the profile tracing of this particular road 
and find that, among other things, the same contains a cross section showing that 
the width of the roadway is to be fourteen feet and that each benne is to be five 
feet wide, and that from section 0 to section 174, and from section 1:::13 to 191, there 
is to be a top course of waterbound slag, 40 inches in thickness, and a lower 
course or base of rolled sandstone 6 inches in thickness. Underneath the draw
ing, showing the cross >ection of the road and the above information, is found 
the following language: 

"From 174 to 183 and 191 to 232+72 the old macadam ts to he re
shaped and used as the foundation cour,e, an<l top course will he as shown 
above." 

:\n examination of the profile tracing discloses the further fact that from 
section 0 to section· 174 and from section 183 to 191. an elevation line is shown 
on the drawing indicating the grade or elevation of the surface of the proposed 
improvement. From section 174 to 183 and from section 191 to 232+72. no elevation 
line is shown upon the tracing. In other words, the elevation of the proposed 
improvement from section 174 to 183 and from section 191 to 232+72 is to be the 
elevation of the present roadway plus any new materials that the contractor is 
required to use under the terms of his agreement. The commissioners in their 
letter refer to the following language found on page A-2 of the detail specifications: 
"\\"here the material in an old road does not conform to the established lines of 
the new highway, the old material, if of apprO\·ed quality and when practical, 
shall be used in constructing the foundation course." This prO\·ision can have 
nc, application to the matter invoh·ed in your inquiry for the reasm1 that between 
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sections li4 and 183 and between sections 191 and 232+i2, no elevation line has 
been established for the new highway. The only possible conclusion that can follow 
from the failure to establish such elevation line is that the elevation of the new 
work is to be the same as that of- the old highway, except as a higher elevation 
may incidentally result from the application of new material which the contractor 
is required to furnish. 

The coun"ty commissioners also refer to the following ianguage found on page 
A-2 of the detail specifications: 

'"Should the surface of the old road be irregular, it shall be scarified, 
graded t0 the proper elevation and all depressions shall he filled with the 
same kind of material as that of which the course consists." 

It is apparent from what has already been said that under this provision those 
portions of the highway in question lying between sections li4 and 183 and between 
sections 191 and 232+i2 need not be graded by the contractor to any particular 
elevation, for the reason that as to these portions of the highway no elevation is 
established in the profile. The contractor will have fully complied with this pro
vision, where the surface of the old road is irregular, when he has scarified and 
graded the same, unless, indeed, such a process does not produce an even surface, 
under which circumstances it will be necessary for him to fill only so far as may 
be necessary to produce an even surface. In other words, as to the portions of 
the highway now under discussion the contractor is not required to construct a 
base of any particular thickness. If the surface of the old road is regular, the 
only duty of the contractor, under this particular provision, and in so far as the 
base is concerned, is to sweep or scrub the old road clean of dirt, mud or other 
accumulation. Should the surface of the old road be irregular, the contractor is 
further required to scarify the same and grade it so as to produce an even surface 
and to resort to filling, so far as the same may be necessary to produce an even 
surface, in case he is unable to obtain the same by grading and to then see that 
the scraified material is filled, waterbound and compacted by rolling. As to these 
sections of roadway the plans were manifestly prepared upon the theory that 
enough of the old metal remained upon the roadway to constitute a proper and 
sufficient base and the contractor is not required to add any material for the pur
pose of increasing the thickness of this base. In so far as the base of these por
tions of the highway is concerned, the contractor is not required by the above. 
enumerated operations to secure a base of any required thickness, and if on 
account of unforeseen contingencies it develops that the things which the con
tractor is required to do will not produce a base of sufficient thickness, then the 
addition of other and further material is an operation not contemplated by the 
original contract. The provision in the estimate that the estimates are only ap
proximate, although the result of calculations, and that the contractor must be 
responsible for his own data on which to base his bid, can be taken as applying 
only to operations which by the terms of the plans and specifications the successful 
bidder is required to perform. The agreement on the part of the contractor to 
furnish all materials, appliances, tools and labor and perform all the work required 
for. the improvement of the highway in question, according to the plans and 
specifications, could not be taken to require the contractor to do work falling 
clearly outside the plans and specifications, merely because it might subsequently 
develop that such work was to be regarded. as desirable or necessary in order to 
produce a satisfactory roadway. There are oftimes certain incidental matters 
which are manifestly necessary to the proper performance of acts specifically 
required and which a contractor may be required to perform, although not spe
cifically referred to in the contract, but I am unable to reach the conclusion that 
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the application of l'Xtra material. for the purprhe cf proclucing a ~'a"" < ,f prop,·r 
thidme,s, un the p<Jrtiuib of the highway rderrecl to :,y :'>.Ir. Sl•arp, i- to '•e 
regarded as incidental to the performance of the main ,tipulatiun' in the agree
ment. I thl'refore mnclude that under the term.; of the agreeme•1t ,-uhmitted ~y 
:\I r. Sharp, the contractor i' not requin:d to add additional material for the ccm
struction of a bottom cour,e hetwl'en ,;cction, 174 and 1~3 ancl l,l'tween section' 
191 and 2J2~/2, exce!Jt in 'o far a' the acl<lition .,f matl·rial rna~· 1Jt• l'l'Cl's,ary t•> 
'ecurc an l'\·en -uriace, ancl that if it h;b ckn-loperl that the ,cariiying- of tlw 
ml'tal now 1111 the r<~a<l and the gracling of the ,ame to an l'\Til ,uria,·e \\·ill n<~t 

produce a i>ase oi -ufticient thickm·,,;, the rontrartor may. nen·rthl'1L'"• {ully pt:r
form his CoJntra,-t y, ithout aclr:ing any a<lclitional m;;tcria!. prr>\ickrl he i' ;;l>le t•: 
scarify the matnial on the road ancl grade the same to an en~n ,urfan·. and that 
if it i, ,;,.,irecl h) ) uur ckpartmt:nt ancl 1') the ruunt) r<~mmi"i"tlLTs "i Lorai1 
county to add ;ulditirwal material between the sertion- referr<"<l t11 al111\'e ancl 
con,truct a La'<' of greatn thid:n,·s, than can hl' built out of tlw material now 
on the road, it \Yill he m·ces,ary to enter into a 'upplemental c11ntract for sm·h 
\\'ork. 1 am fnrther .,f the ·opi1:iron that if the c< •IHlitions •et fnrth in :\I r. Sharp's 
letter exi,t and are rlue either to inacln·rknn· in the preparation oi the original 
ptan, or to the \\ear of traiiic cluring the time llet\\'el'n the preparation oi the 
PTansa111l tlw Pt·ri .. rma,Ic,· .,j tin· v.ork. or to a coml1ination oi ,;ncb cause~. th<· 
situation may pr. 'pnly lH· n g-ankrl a,; Ci>thtituting an unior,een <'<~lltingen<·y within 
the ;neaning of -ecti11n 1210, C. (. There is no statute under which the county 
commission<·r, of Lorain ,,·mnty can he compdlecl to assume any share oi the 
cost and expense of the extra work. The commissioners will he fully \\·ithin their 
legal rights if they decline to enter into such an agreenll'nt, hut it is equally true 
that the 'tate highway connni,sioner will he fully within his right, in refusing to 
have the extra work. performed unless the county commissioners will agree to 
assume and pay in the tirst instance, at least one-half of the cost and expense 
thereof. In other words. the county commissioners are fully authorized to assume 
ancl agree to pay in the ti rst instance ti fty per cent. or more of the cost and 
expence of the extra work. hut cannot he required to enter into such an agreement. 

I learn hy an examination of the certified copy of the original tin::~! re•olution, 
prm·iding for this improHment and on tile in your office, that the 'tatl·'s portion 
of this improvem,·nt is being paid out of intercounty highway funds, and that the 
cost and expense 'of the improvement is being paicl one-half hy· the .;tate and one
half in the tirst in,tance hy the county. Section 206 of the Cass Highway Law, 
section 1213, G. C., has the effect of limiting to ti fty per cent. the proportion which 
may he paicl hy the 'tatt· t11ward the cost and expelbe of constructing an imprm ,._ 
ment, the ,(ate·, ,hare uf \\·hich i, to he paid from intercounty highway funds. If, 
therefore, the cuunty commissioners of Lorain county are unwillin..: to enter into a 
supplementary agreemi:nt to assume in the ti rst instance at lea>t one-half of the 
cost and expeme of the extra work, referred to lwrein. then you will be without 
authority to do such extra work, and it will he necl·,sary to construct the improvc
nwnt in accordance with the original plans and sperilications. as h<-rein interpreted. 

I am returning to you the letter of the county commissioners uf Lorain 
county, and also the profile tracing and copy of contract submitted to me for 
examination. 

Rc-pectfully, 
ED\\'.\[UJ c. TI:RXER, 

.1 ttorlley-G.•Izeral. 
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1759. 

ROADS AND HIGHWAYS-HOW CO~IPE)JSATIOX AXD EXPENSES OF 
ASSIST ANTS E:MPLOYED UNDER SECTIO)J 7181, G. C., ARE TO BE 
PAID-HOW ASSISTA~TS, SUPERI~TEXDE)JTS AXD INSPECTORS 
EMPLOYED UXDER SECTIOX 1219, G. C., ARE TO BE PAID. 

l. The compensation and expenses of assistants emplo:yed under sectio11 7181, 
G. C., are to be paid from the general county fund. 

2. The county's portion of the compensation and expenses of assistants, super
intendents and inspectors, employed under section 1219, G. C., are to be paid from 
the special fund created for the COilS/ruction of the parfoicular improvement upon 
which sttch assistants, superiutendents or inspectors may be engaged. 

CoLL'MBL'S, Onro, July 6, 1916. 

The Bureau of Inspection a11d Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-1 have your communication of ~Iay 26, 1916, which communica

tion reads as follows : 

"Vv'e would respectfully request your written opinion upon the follow
ing questions : 

"(1) From what fund are compensations of assistants employed under 
section 138 of the Cass highway law (section 7181, G. C. 106 0. L., 612) 
to be paid, and from what fund are the expenses of said assistants to be 
paid?. 

"(2) From what fund are compensations of assistants employed under 
section 212 of the Cass highway law, (section 1219, G. C., 106 0. L., 639) 
to be paid, and from what fund are the expenses of said assistants to be 
paid?" 

Those provisions of section 138 of the Cass highway law, section 7181, G. C., 
pertinent to your inquiry, are as follows: 

"In the event the county highway superintendent cannot properly per
form all the duties of his office, the county commissioners shall fix the 
aggregate compensation to be expended for assistants by the county high
way superintendent during the year. Such compensation shall be paid out 
of the county treasury in the same manner as the salary of county officials 
is paid. In addition thereto, the county highway superintendent and his 
assistants, when on official business, shall be paid out of the county 
treasury, their actual, necessary traveling expenses, including livery, board 
and lodging." 

The compensation and expenses referred to in your first question are, under 
the terms of section 7181, G. C., to be paid out of the county treasury, but the 
section in question does not expressly provide as to the fund from which payment 
is to be made. So far as compensation is concerned, it is, however, provided that 
the same shall be paid in the same manner as the salary of county officials is paid. 
Under the provisions of section 2989, G. C., county officials receive their salaries 
out of the general county fund and the same are paid monthly upon the warrant 
of the county auditor. It is also worthy of note that the assistants appointed 
under authority of. section 7181, G. C., are not appointed for the purpose of 
carrying forward the engineering work in connection with any particular improve-
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ment, but they are appointed to assist the county highway superintendent generally 
in the performance of all of the duties of his office. In view of the above con
siderations it is my opinion that the compensation and expenses of assistants, 
appointed under authority of section 7181, G. C., are to be paid from the general 
county fund. 

Section 212 of the Cass highway law, section 1219, G. C., reads as follows: 

"The chief highway engineer may direct the county highway superin
tendent to make the necessary surveys and plans for the proposed highway 
improvement. The expense of such surveys and plans shall be equally 
divided between the state and county, except in cases where the improve
ment is being made on application of the township trustees, in which case 
the expense of such plans and surveys shall be equally divided between 
the state and township. The county highway superintendent, with the 
approval of the chief highway engineer, may employ such assistants as 
are necessary to prepare such plans and suneys, and also, with like ap
proval, such superintendents and inspectors as may be necessary in the 
construction of said improvement. Each of said assistants, superintendents 
and inspectors shall receive such pay as the chief highway engineer may 
determine. All work in connection with such improvement shall be done 
under the direction of the chief highway engineer. The expense of super
vision and inspection of said improvement shall be apportioned on the same 
basis as the cost of construction." 

This section contains no provision as to the manner of payment of the county's 
portion of the compensation and expenses of assistants, superintendents and in
spectors appointed thereunder, and no provision as to the fund from which such 
payment is to be made. The only provision of the section is that the expense of 
surveys and plans shall be equally divided between the state and county, except 
in cases where the improvement is being made on application of the township 
trustees in which ca 'e the expense of such plans and surveys shall be equally 
divided between the state and township, and that the expense of the supervision 
and inspection shall be apportioned on the same basis as the cost of construction. 

Evidence as to the intention of the legislature is furnished by the provision 
of the section to the effect that the expense of supervision and inspection shall 
be apportioned on the same basis as the cost of construction. Under section 1222, 
G. C., tax levies are authorized for the payment of the county's and township's 
proportion of the cost and expense of construction, and under section 1223, the 
proceeds of bond issues may be used for paying the cost and expense of construc
tion. Under section 1214, G. C., the cost and expense of an improvement made 
under this chapter of the Cass highway law is to be divided in certain proportions 
and a part thereof is to be assessed against abutting real ·estate. The use in section 
1219 of the expression "cost of construction," and the use in the sections relating 
to tax levies, bond issues and division of cost of the expression "cost and expense," 
indicates that the legislature had in mind that the aggregate cost of an improve
ment under this chapter of the law would consist of two items, to wit: the actual 
cost of construction and the expense incident to construction. I think that from 
the above it is indicated that engineering expense incurred in connection with an 
improvement carried forward by the state highway department is to be regarded 
as a part of the aggregate cost and expense of such improvement, and that there
fore the county's or township's share of such engineer expense should be paid 
from the special fund provided for the construction of the improvement in con
nection with which such expense is incurred. It is also worthy of consideration 
that appointees, under this section, are not appointed for the purpose of assisting 
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the county highway superintendent generally, but are appointed for the purpose 
of assisting in the making of surnys. the preparation of plans and the supervision 
of the work of construction of particular improvements. Under such circum
stances and without reference to the reason above assigned the same principles 
may be im·oked that are applicable in determining whether or not engineering 
expense in connection with an impronment is to be regarded as a part of the cost 
and expense of such an improvement, and all or some part thereof assessed 
against the benefited real estate. If compensation and expenses of assistants, super
intendents and inspectors, appointed under section 1219, G. C., is to be regarded 
as a part of the cost and expense of constructing the improvement upon which 
they are employed, and if a part thereof may be assessed against the benefited 
ceal estate, then the compensation and expenses of such assistants, superintendents 
and inspectors should be paid from the special fund pro\·ided for the improve
ment upon which they are employed. ] f such compensation and expenses may 
not be regarded as a part of the cost and expense of the improvement and a part 
thereof specially assessed, then such compensation and expenses should be paid 
from the general county fund._ 

It was hel.d in the case of Longworth et al. v. City of Cincinnati, 34 0. S., 
101, that if a superintendent of a city street improvement is necessary, and one 
is employed by the city for a particular improvement, the amount paid by the city 
for his services may properly be included in the assessment. A similar conclusioti 
·was reached by the court in the case of State ex rei. Dolle v. :\1iller: et al., 18 
0. D., X. P., 218, in which case it was held that where the board of public service 
of a city appoints an agent to inspect work on a particular street improvement 
as it progresses, the expense of such inspector is a proper charge against the cost 
of the improvement. To the same effect see City of Cincinnati v. X ewell et al., 
17 \Veekly Law Bulletin, 287. 

In view of the .abo\·e considerations l am of the opinion that the county's 
portion of the compensation and expenses of assistants, superintendents and inspec
tors appointed under s~ction 1219. G. C., should be paid from the special fund 
created for the construction of the particular improvement upon which such assist
ants, superintendents or inspectors may be engaged. The same would be true as 
to the township's portion of such compensation and expenses where an improve
ment is made on the application of township trustees. I understand that 'you desire 
an answer to your second question only 111 so far as the financial transactions of 
counties and townships are concerned. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-GeneraL 
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1760. 

JOIXT COL'XTY .DITCHES-IXTERPRETATIOX OF SECTIOX 6536, G. C., 
103 0. L., 836-PROCEEDIXGS XECESSARY-\YHEX BOARD OF 
COL'XTY CO~DIISSIOXERS ACT JOIXTLY AXD SEPARATELY. 

Since tlze ame11dme11t of sectio11 6536, G. C., et seq., 103 0. L., 836, the pro
visimzs thereof are specifically made applicable to tlze impro<:cment of a living 
stream. 

!11 proceedings pursuant to section 6536, G. C., et seq., for tlzc imp;-orement of 
a joint county ditch, drain, •o:atercourse or the channel of a rh·er, creek or rw~. 
wizen tlze improveue11t lzas bee11 determined upo11 a11d the damages a11d compellsa
tion of property O'i.c'llcrs assessed a11d tlze cost a11d e:rpe11se of the improvement' 
apportioned to the se·ueral cou11ties, tlze further proceedings as to such impro'IJe
ment should be lzad b;y tlze commissioners of tlze se·ueral cott11tics separately, as 
provided •in case of the impro·ucmellt of siugle couut:y ditches by sectioll 6442, G. C., 
et seq. 

CoLnrBcs, OHio, July 6, 1916. 

HoN. T. B. JARVIS, Prosccuti11g Attomey, Mallsjicld, 0/zio. 
DEAR SIR:-Yours under elate of June 20, 1916, is as follows: 

'There has been filed a petition with our board of county commission
ers asking for the straightening, widening and deepening of the run, the 
water course being the Black Fork of the :Mohican, a living stream which 
is probably fifteen feet wide and from three to five feet deep, beginning 
in Richland county, and passing through into Ashland county and back 
again forming the county line between the two counties for some ten or 
twelve miles. 

"This petition was filed under the authority of section 6535, as amended 
in the 102 Laws of Ohio, page 313. The petition contains the names of 
about twenty-five people who will be benefited by the improvement, some 
of whom are in Richland and some in Ashland county. 

"The joint board of county commissioners have met relative to the 
matter, but the prosecuting attorney of :\shland county and myself as 
prosecuting attorney of Richland county, are unable to agree that this is 
the proper section under which the petition should be tiled. \Ye feel that 
the proceedings should be brought under section 6563-1. That attorney for 
petitioners maintain that if brought under this section, there is no authority 
by which the the stream may be deepened or widened, and that the ends 
to be accomplished cannot be obtained under the new law. 

"Referring to Attorney-General Hogan's opinion as found in volume 
2 of 1913 Opinions, page 1164 and following, it would appear that the peti
tions should be tiled under section 6563-1. This section requires fifty 
or more signers to the petition. It is suggested that it will be almost im
possible to obtain fifty signers to the petition who will be benefited by the 
improvement, and probably this is the reason the petition is filed under this 
section which permits of one or more signers to the petition. 

"Our boards ha~·e adjourned to meet on the 30th day of June, await
ing a reply from your department as to the proper section under which 
the petition should be filed for the purpose of deepening and widening and 
straightening this stream of water. 

"You will note in this section 6563-1, improve and straighten are the 
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words used. I think the word 'improve' implies deepening, widening, and 
locating, and is just as complete as the former. 

"Second, should the improvement be made under section 6536, does the 
joint board act as a joint board throughout the entire construction, that 
is, letting the contract jointly, make the assessments jointly, etc., or does 
each board act independently if the petition is allowed. * * *" 

Referring to an opinion of my predecessor, Hon. Timothy S. Hogan, found 
at page 1164 of the Report of the Attorney-General for the year 1913, you state 
"that it appears that the petitions should be filed under section 6563-1." 

It is held in the opinion so referred to that at the time it and the opinion 
on page 1174 of the same volume were rendered, sections 6536, G. C., et seq., 
were not applicable to the improvement of rivers, creeks or runs, and it is assumed 
that it is upon this holding that you base the statement that the petition should 
be filed under section 6563-1, G. C., et seq., since it is further stated that the im
provement of a living stream is sought by the proceedings under consideration. 

It will be noted, however, that since the opinions above mentioned were ren
dered, section 6536, G. C., was amended in 103 0. L., 836, whereby it was made 
to specifically include the improvement of the channel of a river, creek or run 
as follows: 

"Ditches, drains or watercourses which provide drainage, or, when 
constructed, will provide drainage for lands in more than one county, 
may be located and constructed, enlarged, cleaned, or repaired or boxed 
or tiled as provided in this chapter and the Jaws prescribed for construct
ing, enlarging, cleaning or repairing single county ditches, drains or water
courses, or the channel of a river, creek, or run, ditch, or part thereof 
which provides drainage, or when improved will provide better drainage 
for lands in more than one county, may be 'improved by straightening, 
widening, deepening or changing the channel or p·art thereof, of it, or by 
removing from adjacent lands, timber, brush, trees, or other substance 
liable to obstruct it, as provided in this chapter and the laws prescribed 
for the improvement of the channel of a river, creek or run or part 
thereof as pro,·ided in the laws for single county ditches." 

Subsequent sections of the General Code were so amended in the same act 
as to prescribe proceedings and provided complete machinery for the improvement 
of rivers, creeks, and runs thereunder, so that there is a complete scheme for 
the improvement of rivers, creeks and runs, under sections 6536 to 6563, G. C., as 
amended in 103 0. L., 836, distinct from and independent of the scheme provided 
in section 6563-1, G. C., et seq., as enacted in 102 0. L., 575. 

The initiatory steps under the two schemes of improvement are clearly di~tinct 
in that under the former application to the board of commissioners of each county 
therein required may be made by a single person, while under the latter a petition 
signed by fifty or more persons interested in the improvement, togther with a bond, 
is required to be filed with the auditor of one of the counties in which the pro
posed improYement is located. 

By reason of the amendment of section 6536, G. C., et seq., 103 0. L., 836, it 
is made perfectly clear, and I am of opinion that proceedings may be had under 
said section for the improvement of a living stream. 

Coming to a consideration of your second question, viz., do the several boards 
of commissioners act jointly throughout the proceedings for improvement of a 
ditch, drain, watercourse, river, creek or run, under the provisions of section 6536, 
G. C., et seq., it will be noted that while the application is required to be made to 
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each board of commissioners, it is provided by section 6537, G. C., 103 0. L., 
836, that: 

"Application for damages shall be made and appeals from the finding 
of the commissioners, in joint session, locating and establishing such ditch 
or granting the imprO\·ement, of the channel of a river, creek or run or 
any part thereof, and from the assessment of damages or compensation, 
shall be taken to the probate court of the county in which the greatest 
length of such ditch or improvement, or the greatest length of the channel 
of a river, creek, or run, ordered improved is located. A majority of the 
joint board of commissioners, when in joint session, shall be competent to 
locate and establish such ditch or improvement, or to grant the order im
proving the channel of a river, creek, or run or part thereof. 

Further provision is made in said section for the appointment of an engineer 
to sit with the joint board iri case of an inability of the joint board to determine 
the matters before it by reason of an equal division of the membership thereof 
on such question. 

By section 6539, G. C., 103 0. L., 837, it is provided: 

"If the majority of the joint board of county commissioners in JOII1t 
session find in favor of the proposed improvement or improvements pro
vided for in section 6537, and are unable to agree as to the proportion of 
the costs of location and construction of the improvement, or of the im
provement of the channel or part thereof of a river, creek or run, which 
shall be assessed in each of the counties, respectively, the commissioners 
of either county may petition the court of common pleas of the county in 
which the greatest length of such ditch or improvement or the greatest 
length of the channel of a river, creek or run ordered improved, is located 
for the appointment of three disinterested freeholders, not residents of 
either of said counties, who, within thirty days thereafter, after being duly 
sworn and upon actual view of the improYement, shall estimate and report 
to the court the amount which would he charged to the land respectively 
in each county interested in the improvement. * * * Costs, including 
allowance to said freeholders, shall he charged to the parties as· the court 
may determine. After final determination, the clerk of the court shall send 
a transcript of such proceedings, duly certified, to the commissioners of 
each county, who shall make the apportionment of costs of location and 
construction or the improvements of the channel or part thereof of a river, 
creek or run, as provided by law for single couzzty ditches, giving to the 
property in each county the amount so determined in the court proceeding, 
including costs." 

X o further provision is found for joint action of the boards of county com
missioners in respect to the improvement of a joint county ditch or a river, creek 
or run located in more than one county, in the scheme prescribed in section 6536, et seq. 
It is provided, however, by section 6536, G. C., supra, that joint county ditches 

• may be located, constructed, etc., "as pro·vided in this chapter, and the. laws pre
scribed for constructing, enlarging, cleaning or repairing single county ditches, 
drains or watercourses," and that "the channel of a river, creek or run, ditch or 
part thereof •:• * * may be improved by straightening, widening, deepening or 
changing ~· * * as provided in this chapter, and the laws prescribed for the 
improvement of the channel of a river, creek or run, or part thereof, as provided 
in the laws for single county ditches." 
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The phrase "as provided in this chapter," found in section 6536, G. C., prior 
to the amendment in 103 0. L., 836, was substituted in the codification of 1910 
for the phrase "as provided in this act," and when it received its present form in 
original section 6536, G. C., in the codification of 1910, the chapter in which said 
section was found contained only sections 6536 to 6563, G. C., inc.lusive, so that the 
phrase "as provided in this chapter," at that time and prior to its amendment in 
103 0. L., meant only as provided' in the last mentioned sections, and had no 
reference whatever to any proceeding prescribed or authorized by sections 6563-1, 
et seq. · 

\Vhile the provision as to rivers, creeks and runs came into section 6536 by 
amendment in 103 0. L., 836, after the enactment of sections 6563-1 to 6563-48, in 
102 0. L., 575, I am inclined to the view that the phrase "as provided in this 
chapter" as found in the language of said section as to rivers, creeks and runs 
incorporated in said amendment, should be given the same interpretation as the 
same language previously used in the section. That is to say, the phrase "as pro
vided in this chapter" in both instances adopts by reference only the provisions 
of sections 6536 to 6563, G. C., as amended in 103 0. L., 836. 

I am therefore led to conclude that after the proceedings prescribed and 
authorized by sections 6536 to 6540, G. C., inclusive, have been compl-eted in the 
case stated by you, and the improvement of the stream referred to accordingly 
determined upon and the damages or compensation assessed by the joint hoard 
and the costs and expenses of the improvement apportioned to the several counties, 
the further proceeding as to such improvement should be had by the county com
missioners of the several counties separately, as provided in the case of the im
provement of single county ditches by sectioi1 6442, G. C., et seq. 

Since section 6536, G. C., et seq., as amended in 103 0. L., 836, and sections 
6563-1, G. C., et seq., 102 0. L., 575, provide separate and distinct schemes for the 
improvement of ditches, drains and natural watercourses, either of which might be 
pursued in the improvement of a living stream, it would seem to be clearly a matter 
of choice as to which scheme should be adopted to be exercised by the persons by 
whom the imprO\·ement is proposed. If the application is made by less than fifty 
persons to the board of commissioners of each of the counties in which the pro
posed improvement is located, then the improvement must be made and the pro
ceedings had as prescribed in sections 6536, G. C., above referred to. On the 
contrary, if the petition and bond are filed, as required by sections 6563-1 to 6563-4, 
G. C., inclusive, the improvement must be made and the proceedings had as 
prescribed by sections 6563-1 to 6563-48, G. C. 

Respectfully, 
EDWARD C. TURNER, 

Attomey-Geueral. 
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1761. 

APPRO\"~\L, RESOLCTIOX FOR DIPRO\"E~IEXT OF T\\"0 RO.\DS IX 
\\"OOD COCXTY. 

CoLnrncs, OHIO, July 6, 1916. 

Hox. CLIXTOX Co\\"EX, State llighu.•ay Commissiouer, Columbus. Ohio. 
DE.\R SrR :-1 have your communication of June 30, 1916, transmitting to me 

for examination final resolutions relating to the following roads: 

"\\" ood County-Sec. 'E' of the Bowling Green-Perrysburg road, Pet. 
Xo. 3098, I. C. H. Xo. 282. (Also duplicate). 

"\Yood County-Sec. 'F' of the Bowling Green-Perrysburg road, Pet. 
Xo. 3098, I. C. H. Xo. 282. (Also duplicak)." 

I find these resolutions to be in regular form and am, therefore. returning the 
same with my approval endorsed upon the duplicate copies thereof. 

1762. 

Respectfully, 
Eow ARD C. Tt:RNER, 

Attorney-General. 

BRIDGES-DUTY OF COCXTY CO~DliSSIOXERS TO REPAIR BRIDGES 
BUILT BY THE1T OX COUNTY ROADS IX CITIES AXD VILLAGES
BOTH COUXTY CO~I::\IISSIONERS AXD ~IUXICIPAL CORPORA
TIOXS LIABLE FOR IXJURIES \\'HEX SUCH BRIDGES BECO:\IE DE
FECTIVE AXD DAXGEROUS. 

It is the dlity uf cOiiilty commissiu;zers, zwd,,r scctioils 2421 mzd 7557, G. C .. to 
1·epair bridges built b:y them 011 cmmt:y roads in cities aild villages, aild they are 
liable for i11juries occasioned b:y failure to perform said dutj•. 

J!wzicipalities ilz which said bridges are located also may be liable for a failure 
to protect the public agaiust iujury from such v•·idges when the same be-come de
fectiz·e aud da11gerous. (J!o01zey. Admr. <'. T'illage of St. J[arj•s, 15 C. C .. 446; 
N czcark ;:·. J!cDowell, 16 C. C., 556.) · 

CoLO!BL"s, OHIO, July 7, 1916. 

Hox. CHARLES H. JoNES, !'rosecutiug Attomcy, Jackson, Ohio. 
DE.\R SIR :-I ha\'e your letter of July 1, 1916, submitting the following inquiry: 

"\\'hose duty is it, under the Cass road law, to repair bridges built hy 
county commissioners, located in, 1st, cities; 2nd, villages, on county roads 
c::xtending into such municipalities; and are the commissioners or the mu
nicipalities liable for injuries occasioned by a failure to repair?" 

You first inquire whose duty it is under the Cass highway law to repair bridges, 
built by county commissioners, located on county roads extending into cities and 
villages. 

It must be observed, in the fir~t place, that no provi,iun of the Cass highway law 
repeals or modifies either section 2421, G. C., or section 7557, G. C., which said sec
tions provide as follows: 
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"Sec. 2421. The commissioners shall construct and keep in repair nec
essary bridges over streams and public canals on state and county roads, 
free turnpikes, improved roads, abandoned turnpikes and plank roads in 
common public use, except only such bridges as are wholly in cities and 
villages having by law the right to demand, and do demand and receive 
part of the bridge fund levied upon property therein. If they do not de
mand and receive a portion of the bridge tax, the commissioners shall con
struct and keep in repair all bridges in such cities and villages. The grant
ing of the demand, made by any city or village for its portion of the bridge 
tax, shall be optional with the· board of commissioners. 

"Sec. 7557. The county commissioners shall cause to be constructed 
and kept in repair, as provided by law, all necessary bridges in villages and 
cities not having the right to demand and receive a portion of the bridge 
fund levied upon property within such corporations, on all state and county 
roads, free turnpikes, improved roads, transferred and abandoned turnpikes 
and plank roads, which are of general and public utility, running into or 
through such village or city." 

In an opinion of this department rendered by Hon. U. G. Denman on October 
28, 1910, reported in the Attorney-General's Reports for the years 1910-1911, page 
781; it was held that: 

"Under the General Code no cities are entitled to demand and receive 
any portion of the county bridge fund." 

Commenting upon the right of cities to demand a portion of the bridge fund 
it is stated iq said opinion that: 

"I beg to advise that section 2824 of the Revised Statutes provided for 
certain cities receiving part of the bridge fund from the county. This sec
tion has been divided and written into the General Code as sections 5635 
and 5636. Neither of these sections now provide for paying any portion of 
the bridge fund to any city. I note from the table of revision in the Gen
eral Code that that portion of old section 2824, R. S., which provided for 
certain cities receiving a portion of the bridge fund, was considered special 
legislation by the codifying commission and was omitted 111 the General 
Code. 

''Section 2421 of the General Code makes a reference to cities which 
receive a part of the. bridge fund, but I am unable to find anywhere in 
the General Code any provision for any city to receive any portion of su~h 
fund, and I am, therefore, of the opinion that the city of Fremont is not 
entitled to demand and receive any portion of the bridge fund." 

Following this opinion-in which I fully concur-it has been held by this de
partment in various subsequent opinions that the sections above quoted, namely, 
sections 2421 and 7557, G. C., aforesaid, are of general application and that under 
their provisions county commissioners are charged with the duty of constructing 
and keeping in repair all necessary bridges on state and county roads, free turn; 
pikes, improved roads, transferred and abandoned turnpikes and plank roads, which 
are of general and public utility in all cities and villages. 

Therefore. answering your first question specifically the duty to repair the 
bridges specified in said inquiry is imposed on county commissioners, not, however, 
under the Cass road law but by virtue of the provisions of said sections 2421 and 
7557, G. C., aforesaid. · 
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Your next inquiry refers to the liability for injuries occasioned by failure to 
repair said bridges. 

As the duty is imposed upon the board of county commissioners to make such 
repairs, it follows that primarily such liability rests upon them. But under some 
circumstances the municipality has been held by the courts liable for a failure to 
properly guard the public against danger from defective bridges located therein 
which it is the duty of the county commissioners to keep in repair. 

::-.looney, Admr. v. Village of St. ::-.Iarys, 15 C. C., 446; 
Affirmed without report, 60 0. S., 599; 
X ewark v. ::-.IcDowell, 16 C. C., 556. 

An examination of the above cases will disclose the theory and principle under 
which municipalities may be held liable for injuries sustained by reason of defective 
bridges in the class named in your inquiry. 

1763. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDIXGS FOR BOND ISSU.E, 
HANCOCK COUNTY. 

CoLL:~!BL:s, 0Hro, July 8, 1916. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE :-Bonds of Hancock county, Ohio, in the amount of $190,000.00 
for the improvement of that part of intercounty highway No. 22 (now 
being also a part of ::-.Iain Market road X o. 7) lying in Orange, Eagle, 
Union and Liberty townships, being 190 bonds of $1,000.00 each." 

I have examined the transcript of the proceedings of the co1,mty commis
sioners and other officers of Hancock county relative to the above bond issue, also 
the bond and coupon form attached, and find the same regular and in accordance 
with the provision of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will constitute valid and binding obliga
tions of Hancock county, Ohio. 

Respectfully, 
EDwARD C. TL:RNER, 

Attorney-General. 



1170 OPIXIOXS 

1764. 

APPROVAL, LEASE OF PART OF ABAXDOXED HOCKIXG C\XAL TO 
J. R ELDER, FOR OIL AXD GAS PURPOSES. 

CoLDIBes, Omo, July 10, 1916. 

Hox. FRAXK R. F.~t:\'ER, Superillfendent of Public TVorks, C olu111bus, Ohio. 
DEAR SIR :-I have· your communication of June 30, 1916, transmitting to me 

for examination triplicate copies of a lease to ]. R. Elder, of 10,700 feet of the 
ab_andoned Hocking canal near Haydenville, for oil and gas purposes, the lease 
pro\·iding for a bonus of $200.00 and a one-eighth royalty on all the oil and gas 
produced. . 

I find this lease to be in regular form and am, therefore, returning the same 
with my approval endorsed thereon. 

Respectfully, 
EDwARD C. TuRNER, 

A ttorney-Ge11cral. 

1765 .. 

APPROVAL, TRAXSCRIPT . OF PROCEEDIXGS FOR BOXD ISSUE, 
BRIGI-ITO~ RURAL SCHOOL DISTRICT, LORAIX COUXTY, OHIO. 

CoLt:~IBt:s, Omo, July 10, 1916. 

The l11dustrial Commission of Ohio, Columbus, Ohio. 
GEXTLEMEX :-

"RE :-Bonds of Brighton rural school di~trict of Lorain county, Ohio, 
in the sum of $1,500.00, being three bonds of $500.00 each." 

I have examined the transcript of the proceedings of the Brighton board of 
education and other officers of Brighton rural school district, relative to the above 
bond issue, also the bond and coupon form attached, and find the same regular and 
in conformity with the provision of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form 
submitted and executed by the proper officers will constitute valid and binding 
obligations of said rural school district. 

Respectfully, 
EDWARD C. TuR~ER, 

A ttonzey-Ge11eral. 
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1766. 

JUDGE OF LORAIX CRDIIXAL COURT-CO:\IPEXSATIOX FIXED BY 
COUXCIL-IX STATE CASES SA:\IE FEES AS Jl:STICE OF PEACE
CHIEF OF POLICE EXTITLED TO XO CO:\IPEXSATIOX FOR SERV
ICES REXDERED IX LORAIX CRDIIXAL COl:RT. 

Tlze judge of tlze Lorain criminal court is entitled not only to the compensation 
fixed by council but also ill state cases to the sa;;ze fees as a justice of the peace 
is entitled. 

There beillg no provision for compensation of chief of police for services rell
dered in Lorain criminal court, he is not elltitled to all}'. 

Tlze city is not entitled to bring suit to recm/er from chief of police moneys 
received by him from defelldants in state crimiual cases. 

CoLDIBt:s, Omo, July 10, 1916. 

Bureau of Inspection and Superuision of Public Offices, Columbus, Ohio. 
GEXTLE:IIEX :-Under date of June 13, 1916, you requested my opinion upon two 

questions relative to the criminal court of Lorain, Ohio. 
Your first question is as follows: 

"(1) Is the judge of the criminal court of the city of Lorain, Ohio, 
entitled to retain his fees collected in state cases when same are collected 
of defendants?" 

Upon receipt of your request for op1mon we wrote to the judge of the said 
criminal court in regard to the matter, and under date of June 30th receiv.ed a 
brief on his behalf. 

In the case of State ex rei. :\IcCarty v. Oberlin, auditor, (unreported), the 
court of appeals of Stark county held that the criminal court in the city of Canton 
was e;,s~ulially a police court and was governed by the laws relating thereto. 
However, the opinion was rendered in said case solely as to the disposition of fines 
collected by said court. 

In opinion Xo. 137 of this department, rendered to your bureau under date 
of :\larch 11, 1915, Opinions of the Attorney-General for 1915, page 264, I held 
that so far as the disposition of fines by the Lorain criminal court is concerned, 
said fines are to be disposed of in the same manner as if assessed by a police 
court. However, the matter under consideration here cannot be considered as in 
any way determined either by the case or by the opinion hereinbefore referred to. 

The criminal court of Lorain was established by an act found in 101 0. L., 
385. Sections 1 and 8 thereof were subsequently amc:nded in 103 0. L., 397, 
but so far as the question here im·olved is concerned the amendments to said 
sections have no bearing. 

Section 5 of said act (section 14740-17 of the .\ppendix to the General Code), 
provides as follows: 

"Such court shall have power to compel the attendance of wit
nesses, jurors and parties. Jurors shall have the qualifications and be 
subject to the challenges of those in court of common pleas in like cases. 
They shall be selected, summoned and impaneled in accordance with an 
ordinance of the city council; or if no such ordinance is in force, in 
accordance with a rule of the court and they shall receive the same fees 
as are allowed jurors and witnesses in courts of justice of the peace. 
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Other fees shall be the same as before the justice of the peace in like 
cases." 

Section 10 of said act (section 14740-22 of the Appendix to the General Code) 
provides as follows: 

"The bond and compensation of such judge shall be fixed by the 
council." 

The question naturally arises as to whether or not the provisions of section 
10 of the act referred to, that the bond and compensation of the judge of the 
Lorain criminal court shall be fixed by council, refers to the entire compensation 
of such judge both for acting in ordinance as well as state cases, or whether the 
provision of section 5 that "other fees shall be the same as before the justice of 
the peace in like cases" would entitle the judge of the court to charge the same 
fees as a justice would in the hearing of state cases. The general rule is that 
where there are specific provisions relative to a matter in an act, and likewise 
general provisions, the specific shall govern. 

However, the act establishing the criminal court in Lorain was passed subse
quent to the decision in certain cases in Ohio, which establish the rule that a 
mayor was entitled to receive and retain his fees in state cases, although council 
had enacted an ordinance providing that all fees received by him should be turned 
into the municipal treasury. Furthermore, the criminal court in Lorain is a 
successor to the mayor's court of said city, and prior to the enactment of the 
said act establishing the criminal court, the mayor was entitled to the fees fixed 
by council as well as to the fees fixed in state cases. 

I am informed that there have been no allowances made by county com
mis!\ioners to the judge of the Lorain criminal court for services performed in 
state cases, but that the judge thereof retains his fees charged in said cases as 
remuneration for the work done therein. 

After careful consideration of the matter I am of the opinion that the pro
visions of section 10 of the act, that the compensation of the judge shall be fixed 
by council, refers solely to the compensation he is to receive for his services 
in ordinance cases, and that the provision of section 5 of the act entitles the 
judge to charge and retain the same fees as the justice of the peace in like cases. 

Your next question is as follows: 

"(2) Is the chief of police of said city, renaenng service in said 
criminal court, entitled to retain the fees earned by him in such cases when 
collected of defendants prosecuted in said court?" 

The above inquiry refers solely to state cases. 
There are no provisions contained in the act establishing the Lorain criminal 

court prescribing who shall be the ministerial officer of said court. 
Section 13500, G. C., provides as follows: 

"Tlie war-rant shall be directed to the sheriff or to any constable of 
the county, or, a·lzen it is issued by an officer of a municipal corporatio11, 
to the marshal or other police officer thereof." 

Under the provisions of section 8 of the act establishing the Lorain criminal 
court (section 14740-20 of the Appendix to the General Code), the judge thereof 
is elected by the electors of said city, and would therefore be an officer of the 
municipal corporation, and under the provisions of section 13500, G. C., would 
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direct the warrants to the chief of police or other police officer thereof. However, 
there is no pro\·ision made as to any fees for such chief of police. 

The provision of section 5 of the act establishing the Lorain criminal court, 
"other fees shall be the same as before the justice of the peace in like cases," 
is not sufficient to provide the fee for the police officer serving the warrant, since 
there are no provisions of statute that I have been able to find which permit of a 
fee to be paid to the chief of police or other police officer in cases prosecuted 
before a justice of the peace. Therefore, there being no fees provided in such 
matter, the chief of police of Lorain, in rendering service in said criminal court, 
would not be entitled to charge any fees in state cases. However, if he has charged 
such fees and recein:d the same from defendants, I am of the opinion that the 
city would not be authorized to_ bring suit to recover the same from him. See 
Delaware v. :\lathews, 13 0. C. C., n. s., 539. Affirmed without report, 82 0. S. 423. 

It is true that section 285, G. C., 103 0. L., 507, at page 509 pro\·ides: 

"The term 'public money' as used herein shall include all money re
ceived or collected under color of office whether in accordance with or 
under authority of any law, ordinance or order, or otherwise, and all 
public officials, their deputies and employes, shall be liable therefor." 

However, on referring back to the earlier part of said section it is provided 
that "if the report sets forth that ·~ ~· * any. public money collected has not 
been accounted for, "' * * " suit shall be brought "in the name of the political 
subdivision or taxing district to which such public money is clue * * *." 

The amount of money which has been received by the chief of police as fees 
in state cases from the defendants, but which was not properly charged in the 
costs, cannot be considered as moneys clue to the subdivision. Therefore, I am of 
the opinion that if the chief of police has charged and received fees from de
fendants in state cases for services rendered in the Lorain criminal court no 
action can be instituted by the city for the recovery thereof. 

1767. 

Respectfully, 
EIJWAIW c. TURNER, 

Attorney-General. 

APPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOXD ISSUE BY 
BOARD:\IAN RURAL SCHOOL DISTRICT, :\IAHOXIXG COUXTY, 
OHIO. 

CoLt::~rst:s, 0Hro, July 10, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLE:IlEX :-

"RE :-Bonds of Boardman rural school district, :\Iahoning county, 
Ohio, in the sum of $30,000.00, for the purpose of erecting a school build
ing at Boardman Center, being sixty bonds of $500.00 each." 

I have examined the transcript of the proceedings of the board of education 
and other officers of Boardman rural school district, relati,·e to the above bonds, 
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also the bond and coupon form attached, and I find the same regular and in con-
formity with the provisions of the General Code. · 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will, upon delivery, constitute valid 
and binding obligations of said district. 

1768. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney-General. 

COUNTY COiiL\IISSIOXERS-REQUEST iiiADE BY COUXTY AGRICUL
TURAL SOCIETY FOR LEVY-COiiDIISSIOXERS DETERMINE 
AMOUNT-:O.IAXDATORY TO LEVY TAX TO PRODUCE SAID 
AMOUNT. 

Under provision of section 9894, G. C., the commzsszoners of a county, on 
request being made by the agricultural society of such county, may determine the 
amount of money to be raised for the purpose expressed in said section, keeping 
within the limitations therein provided, and, subject to their discretion as to the 
amount to be named, it is mandatory on said commissioners to lev3• the tax which 
they estimate will produce said amount, the same to be set forth in the annual 
budget filed with tlze county auditor and by him placed before the county budget 
commission for consideration under provision of section 5649-3c, G. C.· 

CoLUMBus, OHIO, July 10, 1916. 

HoN. GEORGE C. VON BESELER, Prosecuti11g Attorney, Painesville, Ohio. 
DEAR SIR :-In your letter of June 23rd you request my opinion as follows : 

":\lay I have your opinion please, as to whether or not the provisions 
of section 9894 of the General Code of Ohio are mandatory as to the 
maximum amount of one thousand five hundred dollars, in the event that 
a levy of one-tenth of one mill would produce that sum? In other words, 
is it discretionary with the county commissioners, when a county or a 
county agricultural society, holds and owns under a lease, real estate 
used as a site whereon to hold fairs, for the board of county commissioners 
to pay this sum of one thousand five hundred dollars, any amount less 
than that, or nothing at all." 

Section 9894, G. C., provides: 

"When a county or a county agricultural society, owns or holds under 
a lease, real estate used as a site whereon to hold fairs, and the county 
agricultural society therein has the control and management of such lands 
and buildings, for the purpose of encouraging agricultural fairs, the 
county commissioners shall on the request of the agricultural society 
annually levy taxes of not exceeding a tenth of one mill upon all taxable 
property of the county, but in no event to exceed the sum of one thousand 
five hundred dollars, which sum shall be paid by the treasurer of the 
county to the treasurer of the agricultural society, upon an order from 
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the county auditor duly issued therefor. Such commi.;.;ioners ,hall pay 
out of the treasury any sum from money in the general fund not othcr
\\'tse appropriated, in anticipation of such levy." 

This section prior to its amendment ( 102 0. L., 105) read as follow>: 

'"\\"hen a county o;:,·us real estate used as a site whereon to hold fairs, 
and the county agricultural society therein has the control and manage
ment of the lands and buildings of the county, for the purpose of en
couraging agricultural fairs, the county commissioners may annually Je,·y 
taxes of not exceeding a tenth of one mill upon all taxable property of 
the county, which sum shall be paid hy the treasurer of the county to the 
treasurer of the agricultural society; upon an order from the county 
auditor duly issued therefor. Prior to the levy of any such tax, if they 
determine it to be for the best interest of the county and society, such 
commissioners may pay out of the treasury any sum from money in the 
general fund not otherwi,e appropriated, in anticipatiOt1 of such levy." 

It will be obsen·ed that section 9894. G. C.. supra, as amended and as now in 
force, is more liberal in its terms and gives to county agricultural societies coming 
within its provisions greater rights than '''ere granted by said section as in force 
prior to its amendment. The old section merely permitted aid to be given to a 
county agricultural society of a county which owned the real estate used as a 
site whereon to hold county fairs, said agricultural society having control of such 
lands and buildings located thereon and used for agricultural fair purposes. The 
amended section provides that, under the conditions therein prescribed, the county 
commissioners shall levy a tax. 

In this connection I note that section 9887, G. C., provides the conditions 
under which county commissioners may levy a tax upon all the taxable property 
of the county for the purpose of providing a fund to aid in the purchase or 
lease and improvement of an agricultural fair site, ami .;ection 9R95, l.. C., pro
vides when the county commissioners may levy a tax upon all the taxable property 
of the county to provide a fund greater in amount than that authorized by section 
9894, G. C., to he used for the purchase and improvement of county fair grounds. 

In view of the use of the word "may'' in said sections 9887 and 9895, G. C., 
as well as in section 9894, G. C., as in force prior to its amendment in 102 0. L., 
105, it seems clear to my mind that the only purpose of said amendment was to 
extend the list of societies to which a.;si.;tance !'hould he given. to limit the maxi
mum amount of such assistance ami to make it mandatory upon the county com
missioners, within the limitations provided in said statute, to make a Ie,·y for the 
purpose mentioned in said statute, providing the agricultural society requesting 
such assistance comes within the puniew of said statute. 

I do not think it can he said, howen·r, that the agricultural society, qualified 
to request aid from the county commissioners, may, within the limitations pre
scrihed in said section 9894, G. C.. supra, fix the amount to be Ie,·ied by said 
county commissioners. Its only right under said statute is to make the request 
and I think it is reasonably clear that if said society makes such representations 
as the commissioners deem proper showing the necessity for the amount requested, 
the commissioners should then determine how much in their judgment will be 
necessary, keeping within the limitations of the statute, and when this amount is 
determined it will be the duty of said commissioner<; to levy a tax which they 
e;;timate will he sufficient to produce said amount. This levy must, of course, be 
set forth in the annual budget as provided by section 5649-3a, G. C., and will be 
suhjcct to reduction hy the county budget commission. 
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In view of the foregoing I am of the opinion in answer to your question 
that your county commissioners, on request being made by the county agricultural 
society, may determine the amount of money to be raised for the purpose expressed 
in section 9894, G. C., keeping within the limitations therein provided, and that, 
subject to their discretion as to the amount to be named, it is mandatory on said 
county commissioners to levy the tax which they estimate will produce said amount, 
the same to be set forth in the annual budget filed with the county auditor, aqd 
by him placed before the county budget commission for consideration under pro-
vision of section 5649-3c, G. C. Respectfully, 

Eow ARD C. TuRNER, 

A ttomey-General. 

1769. 

INTERPRET ATIOX OF SECTION 4740, G. C.-A:\IE~DED TWICE BY 
SAME LEGISLATURE-EFFECT-THE WORD "SUPERINTENDENTS" 
DEFINED-"STATE AID" REFERS TO REGULAR PAY:VIENT BY 
STATE OF PART OF SALARY OF DISTRICT SUPERINTENDENT 
NOT TO AID TO WEAK SCHOOL DISTRICT-DISTRICT D1PLOY
ING PART TIME SUPERINTEXDE?\T :\fAY RECEIVE STATE AID 
AS WEAK SCHOOL DISTRICT. 

Sectiot~ 4740, G. C., as amended by senate bill No. 282, 106 0. L., 396, was 
supplanted by the same section as amended by senate bill No. 323, 106 0. L., 439, 
which last section now is and at all times since it went into effect has been the law 
of this state. The effect of the successive amendme11ts of this se~tion is such as 
that the first of them never was the law of this state. 

The word "superintendents" as used in the last two sentences of section 4740 
as amended 106 0. L., 439, means and refers to the part time superintendent em
plo.yed by a village or rural school district or union of school districts for high 
school purposes which maintains a first grade high school, and which has upon 
application been continued as a separate district zmder the direct supervisio11 of 
the county superintendent. Whether or not a person emPloyed by the board or 
boards of education of such district or union of districts is a "superintendent" 
within the meaning of said section is a question of fact not foreclosed by the name 
which may be given to the Position. 

The phrase "state aid" as used in section 4740 as amended, supra, refers to 
the regular payment by the state of a Part of the salary of a district superintend
ent, and does 110t refer to the aid to weak school districts. Therefore, the prohibi
tion i11 said section does not Prevent a district employing a Part time superintendent 
from receiving state aid as a weak school district on account of a deficiency in part 
due to the payment of salary to such part time superintende11t, and such district is 
entitled to include as a part of its deficiency for the purpose of recehting state aid 
as a weak school district such proportion of the nzinimun~ salary of a high school 
teacher (seventy dollars per month) as is represented by the proportionate time 
given by such part time superintendent to teaching. 

Whether or not authority exists to make new employments of part time super
intendents under section 4740, G. C., as amended supra, query. 

CoLUMBl:S, OHio, July 10, 1916. 

HoN. A. V. DoNAHEY, Attditor of State, Columbus, Ohio. 
DEAR SIR :-I acknowledge receipt of your letter of June 26th, which m full is 

as follows: 
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"Section 4i40, G. C., was amended twice by the last general assembly; 
"S. B. 282 was passed ::>.Jay 2ith, signed by the governor on :May 2ith, 

and filed with the secretary of state on ::>.Iay 28th, 1915; 
S. B. 323 was passed ::>.Iay 2ith, signed by the governor on June 2nd, 

and filed with the secretary of state on June 4th, 1915. 
"\Ve call your attention to the provisions of the veto and the refer

endum amendment to the constitution in regard to this situation. It 
appears that in the act first to have the approval of the governor, the 
word 'principal' is used, wherever in the act last to secure the governor's 
approval the word 'superintendent' is used. 

"Assuming that the last approved and filed act governs in any con
struction of this section, then we are in the following quandary: 

"Where a board of education has made the . application required by 
the statute, and makes showing that it employs a superintendent, and is 
therefore under the direct supervision of the county superintendent, then 
does the word 'superintendent' thereafter appearing in relation to devoting 
part of each day to teaching, refer to the county superintendent, or to a 
district superintendent; or a principal? Does the same word 'superin
tendent' where it afterwards appears in connection with the payment of 
salaries and state aid, refer to the county superintendent, the district super
intendent, or the principal? 

"In other words, we desire an opinion giving a construction to section 
4i40, G. C., so that we may administer the weak school district aid laws 
intelligently and lawfully." 

In opinion No. 463, addressed to Hon. Frank \V. Miller, superintendent of 
public instruction, under date of June 8, 1915, and found in volume 1 Opinions of 
the Attorney-General for the year 1915, at page 944, I had occasion to consider 
the effect of the passage and approval of senate bills ::\ os. 282 and 323 referred 
to in your letter and now appearing in 106 Ohio Laws, pages 396 and 439, respec
tively. I then stated as my opinion, the reasons for which need not be now given 
in detail, that 

"the general assembly * * * intended that the amendment of the section 
( 4i40, G. C.) in amended senate .bill ~ o. 282 should never become effective." 

That is to say, I then was and still am of the opinion that section 4i40, G. C., as 
amended in 106 0. L., 396, was in effect corrected by the later measure, and that 
the same is not now and substantially never was the law of this state. 

It follows, of course, that your question must be answered solely in accordance 
with the provisions of section 4i40, G. C., as amended by senate bill No. 323 (106 
0. L., 439). That section provides in full as follows: (lOG 0. L., 439.) 

"Any village or rural school district or union of school districts for 
high school purposes which maintains a first grade high school, and which 
employs a superintendent, shall upon application to the county board of 
education before September 10, 1915, or before June 1st of any year there
after, be continued as a separate district under the direct supervision of 
the county superintendent. Such district shall continue to be under the 
direct supen·ision of the county superintendent until the board of educa
tion of such district by resolution shall petition to become a part of a 
supervision district of the county school district. Such superintendents 
shall perform all the duties prescribed by law for a district superintendent, 
but shall teach such part of each day as the board of education of the 
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district or districts may direct. Such districts shall receive no state aid 
for the payment of the salaries of their superintendents. and the salari~,; 
shall he paid by the boards employing such superintendents." 

In my opinion, the word "st;perintendents" as us~d in the last two sentences 
of this section means and refers to the superintendent who mu,t be "~mployed'' 
within the meaning of the tirst sent~nce of the section in order to qualify the 
village or rural school district or union of school districts for high school pur
poses for continuance as a separate district under the direct 'upen·i,ion of the 
county superintendent. In other words. the section contemplates the employment 
in such district's of a part time supc·rintendent, the remainder of whose time 'hall 
be de\·oted to teaching, and whose functions of· supervision shall he exercised 
under the direct supen-ision of the county superintendent. That the la,t two 
sentences of this section can refer only to the part time district 'uperintt:IH!ent, 
pre,·iously referred to in the section, and not to the county superinten<knt; follows 
obviously I think from the provision therein to the effect that such superintendent 
shall teach such part of ~ach day as the hoard of education of th~ district or 
districts may direct, and fron-i the further provi,;ion that the ,alaries of such 
superintendents shall he paid by the hoards employing them. :\lanifestly, neither 
of these provisions could have been intended to refer to the county suplTintendent, 
for he could not he required by any hoard of education to denJte any time to 
actual teaching, nor is he employed by any hoard of education nor his salary paid 
by any such board. 

For reasons above stated, the word ",uperintendents'' as used in the last two 
sentences of section 4i40, G. C., as amended 106 0. L., 439, cannot relate to a 
high school principal, as such. In short, it relates, as abo,·e stated, to the district 
superintendent employed by a village or rural school district or union of school 
districts for high school purposes to devote a part of his time to supen·ision and 
the remainder of his time to teaching. The salary of such a district superintendent 
must be paid by the board of education of the di~trict employing him, without . 
state aid applicable thereto. 

It might conceivably happen that a person 'o employed might also discharge 
under his contract the duties of a high school principal. This would make no 
difference. \\"hatevcr part of the time of such a superintendent is given to super
vision and whatever part is given to teaching or to the duties of a principal, his 
entire salary must be paid by the district without state aid therefor. 

Section 4740, supra, does not apply at all to a district which employs no super
intendent, as such, so that if a high school principal be the only general officer 
employed by the district, it would have no right under the section to continue as 
a separate supervision district. 

This would be in a given case a question of fact. I assume that the depart
ment of public instruction has im·estigatecl all such cases, and determined the 
status of each district which may claim compliance with section 4740. I suggest 
that your department co-operate with ·that department and avail itself of the infor
mation which, I take it, must be on tile therein, in determining whether or not 
the district officer of a given district or union of districts is a "superintendent" 
within the meaning of said section. 

As I understand your question, however, something more than the interpre
tation of the word "superintendents" in section 4i40, G. C., as amended and at 
present i'n force,· is required in order to return a complete answer to it. 

Your letter seems to assume that the phrase "state aid" as used in said section, 
refers to the state aid for weak school districts, and that because of the prohibi
tion therein no state aid to such a school district is authorized to be furnished cin 
account of the salary of such superintendent. 
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If this be your assumption, I advise that, in my opmton, 1t 1s erroneous. It 
is unfortunately true that the phrase "state aid" is used in the school laws in two 
distinct and wholly different senses. The sense in which the phrase is used in 
section 4740, G. C., in its present form can be best understood, I think, by noting 
the phraseology of the same section as it was in substance first enacted in 104 
0. L., 141. I shall not quote the entire section as it was then framed, but content 
myself with the obsen·ation that the act of which it was a part constituted the 
pioneer legislation of this state looking toward the e'tal>lishment of the present 
system of uniform county and district supervision. The law requ.ired the organi
zation of supen·ision districts throughout the state and prescribed what might 
be term_ed the minimum qualifications of a supervision district. The section under 
examination constituted an exception to such minimum qualifications hy continu
ing in existence as separate supervision districts certain districts which had there
tofore availed themselves of the optional privilege of employing a superintendent. 
The following provision of the section will be oufficient to show the connection 
in which the t~rm "state aid" was used therein : 

"Such districts shall receive such portion of state aid for the payment 
of the salary of the district superintendent as is based on the ratio of the 
m~mber of teachers employed to forty, multiplied by the fraction which 
represents that fraction of the regular school day which the superintendent 
gives to supervision." 

As a part of the same law section 4743. G. C., was enacted (104 0. L., 142), 
and this section is still in force in the form in which it was then enacted. It pro
vides as follows: 

"The compensation of the district superintendent shall be fixed at the 
same time that the appointment is made and by the same authority which 
appoints him; such compensation shall be paid out of the county board of 
education fund on vouchers signed by the president of the county board. 
The salary of any district superintendent shall in no case be less than 
one thousand dollars per annum, half of which salary not to exceed se·ue11 
hundred and fifty dollars shall be paid by the state and half by the super
vision district, except where the number of teachers in any supervision 
district is less than forty in which case the amounts paid by the state shall 
be such proportion of half the salary as the ratio of the number of teachers 
employed is to forty. The half paid hy the supervision district shall be 
pro rated among the village and rural school districts in such district in 
proportion to the number of teachers employed in each district." 

It is clear to me that the "state aid" to which section 4740 as enacted in 104 
0. L., 141, referred was the state's portion of the regular salary of the district 
superintendent. That is to say, it was "aid" which should be paid to all super
vision districts in order to enable them the more easily to comply with the require
ment of the law that they have a superintendent. It had nothing whatever to do 
with the "state aid to weak school districts," because it was paid for the benefit of 
every district in the state, whether such districts were "weak" or not. The idea 
of original section 4740 as enacted in 104 0. L., 141, was merely to fix the amount 
of the state's contribution to the salary of a part time superintendent, the remainder 
of whose time was given to teaching, and that proportion was fixed commensurately 
with the relati\·e amount of time which such superintendent actually gave to the 
work of supen·ision. 

"'hen section 4740 was amended in 106 0. L., 439, supra, the legislature evi-
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dently intended to discourage the exceptional or abnormal kind of superVISIOn 
districts which the section provided for, by withdrawing wholly any contribution 
by the state to the regular payment of the salaries of the part time superintendents 
therein provided for; therefore it was provided that 

"such districts shaH receive no state aid for the payment of the salaries 
of their superintendents, and the salaries shall be paid by the boards em
ploying such superintendents." 

This provision was necessary because section 4743 still remained in force and 
provided that half of the salary not to exceed seved hundred and fifty dollars of 
every district superintendent shonld be paid by the state. The superintendent 
referred to in section 4740 being a "district superintendent," section 4743 would 
have required the state to pay half of his salary but for the provisions of the last 
sentence of amended section 4740. In short, the legislation of 1915, among other 
things, imposed an additional condition upon the existence of the special or excep
tional supe~vision districts referred to in section 4740, viz.: that such districts pay 
the entire salaries of their district superintendents. 

(I think it is probably true that it is inaccurate to call the districts men
tioned in section 4740 "supervision districts" and the "superintendents" therein 
referred to "district superintendents." I have done so in this opinion, however, 
as a matte"r of convenience to distinguish the superintendents referred to in the 
section from the county superii1tenclents.) 

This discussion will, I think, make it apparent that the last sentence of section 
4740 as amended, has nothing whatever to do with state aid for weak school 
districts. That law is to be administered with respect to the salaries of teachers 
of a district within the purview of section 4740, G. C., as amended without regard 
to the prohibition contained in the last sentence of said section; so that the pro
vision that "such districts shall receive no state aiel for the payment of the salaries 
of their superintendents"' would not of itself prohibit such district from receiving 
state aiel as a \.Veak school district for a part of the salary of such superintendent, 
if it were otherwise qualified to receive such state aiel therefor. 

This statement is equivalent to the statement that the amendment of section 
4740, G. C., in nowise affected the question as to the application of state aid for 
·weak school districts in a district employing a part time superintendent. The law 
therefore is just the same in this particular as it was prior to the amendment 
of section 4740. 

On April 27, 1915, this department rendered an opinion to the Bureau of 
Inspection and Supervision of Public Offices, (found in the Opinions of the Attor
ney-General for that year, at page 567), in which the following question was 
put and the following answer given: 

"If a teacher is employed one-half his time in supervision and one-half 
in teaching, can the amount ?aiel him as teacher be included in the expense 
going to make up the deficiency on which is based application for state 
aid under section 7595, General Code? If not, would the fact that a 
teacher had been so paid for one-half his time, prevent the district from 
receiving state aid, provided it had complied with the other requirements 
of the weak school district sections? 

* * * * * * 
"Your fourth question applies only to the case of a superintendent em

ployed under authority of section 4740, G. C. District supervision * * * 
is mandatory, and the question arises whether a district which contributes 
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its proportionate part of the salary of the district superintendent, who 
gives one-half of his time to teaching in a school within said district, is, 
on this account, disqualified under the above provision of the statute re
lating to state aid. * ,;, * 

··The district superintendent must have the qualifications of a high 
school teacher under the provisions of section 4744-5, G. C., as found in 
104 0. L., 143. 

"For the time he teaches, his salary is more than $70.00 per month, the 
minimum for a high school teacher mentioned in item four of the schedule 
of salaries provided in section 7595-1, G. C., as amended in 104 0. L., 165. 
It does not follow, however, that the district which pays said superin
tendent for teaching one-half of his time, is on this account prevented 
from receiving state aid. ,;, ,;, ,;, 

"Replying to your fourth question, I am of the opinion that where a 
superintendent employed under the provi~ions of section 4740, G. C., gives 
one-half of his time to teaching, the proportionate amount paid him as 
teacher, based upon the minimum salary of $70.00 per month, should be 
included by the board of education of the district in which he teaches, in 
estimating its deficiency for the purpose of making application for state 
aiel, and the fact that said superintendent has been paid for teaching one
half his time, would not prevent said district from receiving state aid pro
viding said district has complied with the above requirements of the 
statutes relating thereto." 

The principles laid clown in the opm1on from which quotation has been made 
apply as well at the present time as they did when the opini·on was rendered. 

A school district which is employing a part time superintendent under section 
4740, G. C., and has a deficiency in its tuition fund may include, in estimating its 
deficiency for the purpose of making application for state aid as a weak school 
district, such proportionate part of the minimum salary of $70.00 per month for a 
high school teacher as represents the relative amount of time devoted by the part 
time superintendent under the direction of the board of education to actual 
teaching. 

0 f course, if the district officer is a mere high school principal, and in no 
sense a supervisor or superintendent, which fact can be determined by ascertaining 
the status of the district under section 4740 from the records of the department 
of public instruction, then if the district should apply for state aid as a weak 
district under section 7595, et seq., G. C., it would be entitled to include the entire 
sum of $70.00 per month on account of the salary of such principal as a part of 
its deficiency for the purpose of applying for state aiel. 

I wish to 1nake it very clear that in answering your question as I have I do 
not mean to pass upon a question which has been suggested to me from another 
quarter, viz. : as to whether or not there is any authority under section 4740 or 
otherwise for making a contract of employment of a part time superintendent 
at the present time. Section 4740, as pointed out in opinion X o. 463, above 
referred to, certainly has some force and effect so long as contracts entered into 
in "continued" separate districts therein referred to prior to the enactment of the 
amendment of 1915 subsist. As these contracts could he made for three years, at 
least prior to 1914, it is conceivable that some of them then made are still in 
force, and no question could be raised as to the validity of such employments 
and the status of the superintendents so employed. Your statement of facts does 
not advise me whether the question which you ask has been raised with respect 



1182 OPINIOXS 

to a part time superintendent employed, or attempted to be employed, since the 
amendments referred to therein were made. If that is the case, I must advise you 
that this department has not yet passed upon the legality of such employment, 
and that no opinion with respect thereto is intended to be expressed herein. 

Respectfully, 
Enw ARD C. TURNER, 

A ttomey-General. 

1770. 

BRIDGES A~D CULVERTS-COUXTY C01DIISSIOXERS ~IAY BORROW 
~IOXEY UXDER SECTIOX 2434, G. C., TO COXSTRUCT AXD REPAIR 
SA:\IE-COXDDINATIOX OF DIPORT AXT BRIDGE. 

County couimissio11ers may borrow molleJ.• u11der section 2434, G. C., to c011-. 
struct and repair necessary bridges which also iucludes culverts. 

TVhen an important bridge has been condemned for public travel a11d the com
missioners deem the repair thereof to be necessary for public accommodation they 
may borrow mouey u1zder section 5644, G. C., to build or repair said bridge. 

COLL'~Iin:s, OHio, July 11, 1916. 

Bureau of Iuspection a11d Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I have your letter of June 15, 1916, submitting the following 

statement and inquiries: 

"The county commissioners of a certain county have made up a list 
of estimates for repair of bridges, culverts and stone arches in the various 
townships of the county aggregating about $21,000.00. 

"There is no money in the bridge fund and the county commissioners 
wish to borrow money under the provisions of section 2434, G. C., and 
section 5643, G. C., for the purpose of making the necessa~y repairs and 
improvements. 

"The list includes two or three bridges that are said to be unsafe for 
public travel, and if such conditions actually exist have they a legal right 
to borrow money under the provisions of section 5643, G. C.? 

"A part of the list is made up of reflooring, repairing and improving, 
or rebuilding various other bridges of the county, and if conditions actually 
. warrant such action, may they borrow money for this purpose under the· 
provisions of section 2434, G. C.? 

"The balance of the list is made up of stone culverts, box culverts, 
corrugated and sewer pipe culverts, stone arch culverts and cast iron pipe 
culverts. ~lay they borrow money for such purposes under authority of 
section 2434, G. C., or section 5643, G .. C.?" 

Section 2434, G. C., to which you first refer in your foregoing inquiries, in 
so far as its provisions are pertinent to said inquiries, provides as follows: 

"For the execution of the objects stated in the preceding section, or 
for the purpose of erecting or acquiring a building in memory of Ohio 
soldiers, or for a court house, county offices, jail, county infi'rmary, deten
tion home, or additional land for an infirmary or county children's home 
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or other necessary buildings or bridges, or for the purpose of enlarging, 
repairing, improYing, or rebuilding thereof, or for the relief or support 
of the poor, the commissioners may borrow ,uch sum or :.ums of money 
as they deem necessary, at a rate of interest not to exceed six per cent. 
per annum, and i,sue the bonds of the county to 'entre the payn1L'nt of the 
principal and interest thereof. •:• •:• <:•" 

This section prm·ide-. among other things, that till' CCJ11111li"iont·r, may l>orrm\· 
mom·y to repair hrirlge'. It inYbts them \Yith a di-cn·tiCJn to he exercise<! in the 
matter of making ;.uch loan,;, and the same must he in ;.uch amounts as they deem 
neces:.ary and for the n·pair of necessary bridges. 

It would seem to he thL· purpn,;e of the law to proYide m"nl'Y i"r imme<liate 
use when such usc is m·n·"ary. ln other words, as the law require;. the money to 
he in the treasury hdore Yflli<i contracts may he made for the repair of hrid;,!;cs, 
this statute undertake, to prm·ide a method for meeting such n·quirements and 
thus to enable the commissionns to n·pa:ir necessary hridgl's without the danger 
of delay. 

You do not state the facts· utHkr which each repair as contemplate<! by the 
commissioners is to he made. If such repairs are necessary, in the sense that 
any delay in making them wouhl intt'rfere with tra\'el or imperil the public, I am 
of the opinion that such stun or sums of money as the commissioners deem 
necessary may he borrowed hy them umler ,_;aid section 2434, G. C., 'to meet the 
situation. I am also further of the opinion that the repairs contt•mplated in said 
section may properly include the erection of stone culverts, hox culverts, corru
gated and sewer pipe cuh·erts, stone arch cuh·erts and cast iron pipe culverts, being 
the repairs specitied in your last inquiry. 

Referring now to section 5643, G. C., which proYide,: 

"If an important bridge, belonging to or maintained by any county. 
becomes dangerous to public travel, by decay or otherwi,e, atHI is con
demned for public travel by the commissioners of such county, and the 
repairs lltereoi. or the building oi a new bridge in place thereof, is deemed, 
by them, necessary for the public accommodation, the commissioners, with
out first submitting the question to the voter-; of the county, may le\·y a 
tax for either of such purposes in an amount not to exceed in any one year 
two-tenths of one mill for e\·ery dollar of taxable property upon the tax 
duplicate of said county,'' 

it is manifest that no authority to borrow money is conferred by said section. 
Such authority is found in the succeeding section, 5644, G. C., which prO\·idcs: 

"If the county commissiomT;. deem it nece"ary or ath·i,abk, they may 
anticipate the collection of such special tax by borrowing a sum not exceed
ing the amount so levied, at a rate of interl·st nut exceeding six per cent. 
par annum, payable semi-annually, and may issue notes or bonds there
for, payable \\'hen said tax is collected, or the commissioners, without such 
sulnnission of the question, may proceed un(lcr the authority conferred by 
law to borrow such sums of money as is necessary for either of the pur
poses before mentioned, and issue bonds th(•rdor. For the payment of 
the principal and interest on such bonds, they shall annually levy a tax as 
prO\·ided by law.'' 

These sections considered together may he said to furnish the means and 
method for building or repairing a bridge when an emergency exist5. In the 
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first place, the bridge to be built or repaired must be an important bridge. This 
means that it must be a bridge of such necessity to the public, as without its use 
the latter would be seriously inconvenienced and interrupted in its travel; secondly, 
its condition must be such that it is condemned for public travel; and thirdly, the 
building or repair thereof must be deemed by the county commissioners to be 
necessary for the public accommodation. 

When these conditions obtain the commissioners to repair the same may levy 
a special tax as provided in section 5643, G. C., aforesaid, and in anticipation of 
its collection may borrow money as provided in section 5644, G. C., aforesaid, or, 
as provided in said last named section, may proceed under authority conferred 
by law to borrow the necessary money and issue bonds therefor, and for the 
payment of the principal and interest they may levy a tax as provided by law. 

You state that the list of bridges which the commissioners contemplate repair
ing, includes two or three bridges that are said to be unsafe for public travel, 
and you inquire if such conditions actually exist whether the money to make such 
repair may be borrowed under the provisions of said sections 5643, G. C. 

I have already stated that said section 5644, ·G. C., aforesaid, is the section 
which furnishes the authority to borrow money for the purposes named in said 
section 5643, G. C., aforesaid. If, therefore, any or all of the three bridges in 
question are important in the sense above explained, and have -been condemned 
for public travel, and the commissioners deem the repair thereof to be necessary 
for public accommodation, the commissioners under the provisions of said section 
5644, G. C., aforesaid may borrow money to make such repairs. 

The foregoing observations furnish as specific an answer as can be made to 
your inquiries in the absence of any further statement of the facts of each case 
involved in said inquiry in which the commissioners contemplate making the repairs 
named. 

1771. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

TOW.:\ SHIP CLERKS-CO:\fPEXSA TIO~ ALLOWED UNDER SECTION 
3298-12, G. C., SUBJECT TO LIMITATION OF $150.00 IN ANY YEAR 
AS PROVIDED BY SECTION 3308, G. C. 

The compensat•ion alloa•ed to township clerks under the provisions of sectio11 
3298-12, G. C., 106 0. L., 592, is subject to the limitation of $150.00 in any year 
as provided by section 3308, G. C. 

CoLUMBUS, OHio, July 11, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLB1EN :-I have your letter of June 13, 1916, submitting the following 

inquiry: 

"Section 71 of the Cass law provides that a township clerk may receive 
a fee of ten cents for each one hundred words for making a record of 
road improvements, and also such reasonable compensation for other 
services in connection therewith as shall be allowed by the township 
trustees. 

"Is such compensation additional to the limit of $150.00 fixed by law 
for other official services required of township clerks?" 
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Section 71 of the Cass highway law, to which you refer, being section 3298-12, 
G. C., 106 0. L., 592, provides as follows: 

"The trustees shall provide the township clerk with a suitable book in 
which he shall keep a complete record of the proceedings for the improve
ment of such roads. For making such record, he shall receive ten cents 
for each hundred words and for all other services in connection therewith, 
he shall recei\·e such reasonable compensation as may be allowed him by 
the township trustees." 

Section 3308, G. C., is the section fixing the limit of $150.00, also referred to 
in your inquiry, and provides as follows: 

"The clerk shall be entitled to the following fees, to be paid by the 
parties requiring the services: twenty-five cents for recording each mark 
or brand; ten cents for each hundred words of record required in the 
establishment of township roads, to be opened and repaired by the parties; 
ten cents for each hundred words of records or copies in matters relating 
to partition fences, but not less than twenty-five cents for any one copy, 
to be paid from the township treasury; ten cents for each hundred words 
of record required in the establishment of township roads, to be opened 
and kept in repair by the superintendents; for keeping the record of the 
proceedings of the trustees, stating and making copies of accounts, and 
settlements, attending suits for and against the township, and for any other 
township business the trustees require him to perform, such reasonable 
compensation as they allow. In no one year shall he be entitled to receive 
from the township treasury more than one hundred and fifty dollars." 

It is a well settled law of statutory construction that every new statute must 
In! construed in connection with those already existing in relation to the same 
subject matter, and all should be made to harmuni;te if thal IUay be <.luue. by auy 
fair and reasonable interpretation. Black Interpretation of Laws, 112. 

In the earlier and general statute the compensation of a township clerk is 
limited to $150.00 in any one year. Does this limitation apply to the compensation 
fixed by the later statute, being said section 3298-12, G. C., aforesaid, so that the 
compensation as earned and allowed under both sections shall be subject to the 
limitation of $150.00 in any one year? Undoubtedly said limitation does so apply. 
Its application to the new statute works no inconsistency between the two laws. 

The determining feature, however, in my judgment in this matter is that in 
both statutes the same compensation is fixecl for services in the establishment of 
roads, and that the provisions of the first statute, namely, "ten cents for each 
hundred words of record required in the establishment of township roads to be 
opened and repaired by the parties," and "ten cents for each hundred words of 
record required in the establishment of township roads, to be opened and kept in 
repair by the superintendents," arc now obsolete because of the repeal by the 
present road law of the statute under which such roads were formerly established. 
In other words, the new law in effect simply substitutes compensation for services 
connected with improved roarls for the same compensation for services provided 
for in the old statute in reference to township roads. 

As obsen·ed, there are now no statutes under which such compensation may 
he earned, a,- provided in st·ction 3308, G. C.. aforesaid, and in lieu of said pro
visions we now have the compensation fixed hy section 3298-12, G. C., aforesaid. 
This being so, the last named section therefore imposes no additional duties on 

7-Vol. II-A. G'. 
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township clerks, but provides for compensation for those duties which now take 
the place of similar duties under the earlier statute, section 3308, G. C., aforesaid. 
The legislature enacted the latter statute with full knowledge of these facts, and 
of the limitation contained in the earlier general statute. If the legislature had 
intended the compensation thus allowed in the new law to be outside of such 
limitation, and in addition thereto, it must be assumed that it would have provided 
by some appropriate language to that effect. Failing so to do and because of the 
facts hereinbefore observed, we must conclude that the purpose of the new law 
is merely to fix a rate or basis for compensation for the services specified therein 
and to take the place of the compensation formerly allowed for similar services 
under said section 3308, G. C., aforesaid. 

Had the legislature not enacted said section 3298-12, G. C., there would have 
been no legal authority whatever for compensating township clerks for services 
in and about the establishment of improved roads in townships. 

I am of the opinion, therefore, that the compensation provided for in section 
3298-12, G. C., aforesaid is subject to the limitation of $150.00 specified in the 
concluding clause of section 3308, G. C., aforesaid. 

Respectfully, 
Eow ARD C. TuRNER, 

A ttomey-Ge11eral. 

1772. 

CIVIL SERVICE-OFFICES, POSITIONS AND EMPLOYMENTS IN 
VILLAGES AND VILLAGE SCHOOL DISTRICTS ARE NOT IN
CLUDED WITHIN PROVISIONS OF CIVIL SERVICE LAW. 

Offices, positions and employments in villages and village school districts are 
not included in the operation of the civil service law of this state. 

CoLt::llBGS, OHio, July 11, 1916. 

RoN. E. A. ScoTT, Prosecutiug Attome:y, TVest Union, Ohio. 
DEAR SIR :,-I have your letter of July 6, 1916, submitting the following 

statement and inquiry: 

"Manchester, Ohio, is incorporated as a village, and the board of 
education of said village has employed the same janitor for public schools 
for some ten years. Recently the board of education employed another 
janitor-the old janitor refuses to surrender the keys to the building for 
the reason that he has been employed for a period of more than seven 
years, and that section 486-31 places him under civil service, and per
mits him to retain position. 

"Does this section or any other section give the janitor of a village 
school board (under the civil service law) the right to hold position by 
having been in the service of the board for more than seven years? In 
other words, does not the law apply to city school districts and not 
village?" 

Paragraph 1 of section 486-1, G. C., as amended 106 0. L., page 400, provides 
that: 
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"The term 'civil service' includes all offices and positions of trust or 
employment in the service of the ~tate and the counties, cities and city 
school districts thereof." 

This paragraph specifies what offices, posttwns and employments are included 
in the civil service law of the state and it is exclusive. It will be obsen·ed that it 
does not include offices or positions in villages or village school districts. It 
follows, therefore, that the position held by the janitor named in your inquiry is 
not within the operation of the civil service law, and said janitor is not entitled 
to its protection or to hold his position under any of its provi~ions, including thr 
provision of section 486-31, G. C., as amended 106 0. L., 418, referred to in your 
inquiry and commonly known as the seven-year sen·ice clause. 

Respectfully, 
Enw ARD C. TURNER, 

A ttoruey-General. 

1773. 

COUXTY CO:\DIISSIONERS-:\IAY COXTRACT FOR SUPPLYING COUN
TY I::\FIRMARY WITH ELECTRIC LIGHT-NO PUBLIC UTILITY 
:\IAY EXTER IXTO SUCH CO::\TRACT AT RATE IN EXCESS OF 
THAT SHOW~ BY ITS SCHEDULE FILED WITH PUBLIC UTILITIES 
COl\ll\liSSIOX OF OHIO. 

The county commissioners lila}', rursua11t to scctio11 2435-1, G. C., upo1t com
petitive bids therefor, m.•ard a contract for suf>f>lyilzg a county infirmary with 
electric light. 

No public utility, as defined by statute, may enter i11to such contract at a rate 
in excess of that shnwn h}' its srlzedul!' fil!'d with the public utilities commissio11 
of Ohio. 

CoLUMBt:S, OHIO, July 11, 1916. 

HoN. JoHN E. BETTS, Prosecuting Attorney, Fi11dlay, Ohio. 
DEAR SIR:-Yours under date of June 22, 1916, is as follows: 

"Under proceedings heretofore had a new infirmary building is being 
constructed in this county, at a distance of some two or three miles from 
the city. A commission was appointed hy the common pleas judge, under 
section 2333, G. C. 

"It is now apparent that there are not sufficient funds to provide a 
lighting plant for this new building. It is also desired by the commission
ers to contract with the electric light company of this city to furnish 
current under and by virtue of section 2435-1. However, the question of 
constructing the line from the plant of the company in the city to the in
firmary building is an item of expense which must be reckoned with. 

"I am aware of your opinion at page 1032 of Vol. 2 of your report of 
the year for 1915, applying to a similar condition relative to furnishing 
light to the Children's Home in Knox county. The county commissioners 
do not desire to erect the poles and construct the line and own it, but 
prefer to have this done and maintained by the lighting company and simply 
to contract for the current by virtue of the section lasf quoted. 



1188 OPINIONS 

"This brings us to the proposition that the rate for which light could 
be furnished by virtue o( the cost to the company of erecting this 
line will be greater than that authorized to be charged by the utilities com
mission, for light furnished by that company in this city. Therefore I sub
mit for your opinion, which the commissioners will also be very glad to 
receive through me, as to whether or not a legal contract can be made on 
behalf of the county, with the Electric Light Company, to furnish current 
to the infirmary at a rate higher than the same company is permitted to 
charge in this city (the conditions being, of course, such as require a higher 
rate), or would you suggest application be made by the light company, or 
joint application of the light company and county for special rates in this 
instance?" 

Section 2435-1, G. C., to which you refer, provides as follows: 

"The commissioners of any county may, at any time, either before or 
after the completion of any county building, invite bids and award con
tracts for supplying such building with light, heat and power, or any of 
the same, for any period of time not exceeding ten years; but none of the 
provisions of section 5660 of the General Code shall apply to any such 
contracts." 

There is here conferred upon the county comm1sswners general authority to 
enter into the contract referred to in your inquiry without restriction or limitation 
as to the character of persons, firms or corporations with whom such contract 
may be made. It will he observed that it is provided that such contracts shall 
be let upon bids. If any person, firm, corporation or association, operating a public 
utility, should seek such contract, the question would then arise as to whether such 
person, firm, corporation or association may, under the law, enter into the pro
posed contract, rather than as to the competency of the county commissioners in 
respect to the same. Since the Electric Light Company, to which you refer, is 
assumed to be such public utility, it would then he subject to the provisions of 
section 614-16 of the General Code, which require that every public utility shall 
print and file with the Public Utilities Commission of Ohio schedules showing all 
rates, joint rates, rentals, tolls, classifications and charges for services of each 
and every kind by it rendered or furnished, which were in effect at the time the 
act in which said section is found took effect, and to the further provision of 
section 614-18, G. C., as follows: 

"No public utility shall demand, charge, exact, receive or collect a 
different rate, rental, toll or charge for any service rendered, or to be 
rendered, than that applicable to such service as specified in its schedule 
filed with the commission and in effect at the time." 

So that it conclusively appears that no bidder for the contract in question, 
which is a public utility, could lawfully enter into such contract at a rate of 
charge for the services rendered in excess of that which is already shown by its 
schedule on file ~ith the public utility commission. Provision is made, however, 
for change in such schedule of rates by section 614-20, G. C., as follows: 

''Unless otherwise ordered by the commission, no change shall be made 
in any rate, joint rate, toll, classification, charge or rentals, in force at the 
time this act takes effect, or as shown upon the schedules which shall have 
been filed by a public utility in compliance with the requirements of this 
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act, or by order of the commission, except after thirty days' notice to the 
commission, which notice shall plainly state the changes proposed to be 
made in the schedule then in force, and the time when the change, rate, 
charge, toll, classification or rental shall go into effect; and all proposed 
changes shall be plainly indicated upon existing schedules, or by filing new 
schedules thirty days prior to the time they arc to take effect, but the com
mission may prescribe a less time when they may take effect." 

So that if the rates and schedules of the utility seeking to enter into the 
proposed contract with the county commissioners are, at the present time, prohibi
tive, a change therein may be effected pursuant to the above provision, and until 
such change is legally effected and becomes operative, such public utility could 
not legally enter into the proposed contract. 

I find no authority or sanction for an application for· such change of schedule 
to be made by the county commissioners in the present case. 

1774. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney-General. 

COUNTY AUDITOR'S CERTIFICATE REQUIRED BY SECTION 5660, G. 
C., MUST BE MADE AS TO ALL THAT PART OF COST OF ROAD 
IMPROVEMENT WHICH UNDER SECTION 1218, G. C., IS ASSUMED 
BY COUNTY INCLUDING SHARES OF TOWNSHIP AND ABUTTING 
PROPERTY OWXERS-CERTIFICATE REQUIRED AS TO FULL 
AMOUNT. 

The county auditnr's certificatr rl'f]ttirrd hy sertinn 56li0, G. C, must hP made 
as to all that part of the cost of a road imprm•ement "<l'hich wtder section 1218, 
G. C., a county assumes in the first inst011ce, iucludiug the shares of the tOWIIship 
aud abutting property owners. rv here a contract is let for a road improvement 
under chapter VI of the Cass highway law, the county auditor's certificate required 
by sect>ion 5660, G. C., must be made as to the full amount of the proposed con
tract, including the shares of the toz,•nship and property owners. 

CoLt'MBUS, OHio, July II, 1916. 

HoN. G. A. STARN, Prosecuting Attorney, Wooster, Ohio. 
DEAR SIR :-I have your request for an opinion under date of l\l'ay 29, 1916, 

which request reads as follows : 

"By reason of section 5660 of the General Code, the county auditor 
is obliged to certify that the money required for the payment of a contract 
is in the treasury to the credit of the fund from which it is to be drawn 
before a contract can be entered into by the county commissioners. 

"The county commissioners have entered into several contracts for the 
improvement of public roads, a portion of which is to be paid by the town
ship trustees and a portion by the owners of real estate benefited by the 
improvement. Also a portion is to be paid by the state. 

"In determining whether or not the money is now in the treasury so 
that the auditor can make his certificate, should he take into consideration 
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only the portion to be paid by the county on contracts already let as well 
as those to be let, or should he take into consideration the amount to be 
paid by the county, township and property owner. The contract entered 
into provides that the commissioners shall pay the whole amount not paid 
by the state. The portion to be paid by the township trustees and the 
abutting property owners is not in the county treasury and therefore the 
auditor cannot certify that it is in the treasury." 

In response to my request for additional information as to the exact question 
upon which my opinion is desired by you, you advised me under date Qf June 10, 
1916, in part as follows: 

"Suppose for instance we have in our treasury, for the purpose of 
improving or constructing roads, the sum of $100,000.00. An agreement 
is entered into by the county commissioners with the state highway depart
ment for the improvement of a road whereby the county agrees to pay, say 
$40,000.00, the balance to be paid by the state. Of this $40,000.00 which the 
county agrees to pay, the abutting property owners and the township 
trustees will pay $20,000.00, leaving the amount that the county will finally 
pay but $20,000.00, although it is primarily liable for $40,000.00. 

"Other contracts for the improvement of highways in the county by 
the county commissioners have been entered into under authority of section 
85, et seq., of the Cass highway law, being section 6906, et seq., G .. C. 
By virtue of the provisions of these sections the township trustees and 
property owners benefited by the improvement have agreed to pay certain 
portions of the cost of the improvement. 

'.'In determining what amount of money is in the treasury for the 
purpose of these contracts, should the county auditor deduct from the 
$100,000.00 originaiJy in the treasury the $40,000.00 agreed to be paid by the 
county for the improvement of the state highway, leaving $60,000.00 in the 
treasury, or should there be deducted from the $100,000.00 only the $20,-
000.00 which the county wiiJ eventuaiJy be obliged to pay, and which would 
leave $80,000.00 in the treasury instead of $60,000.00? 

"Again suppose contracts have been entered into by the county com
missioners under section 85 et seq., of the Cass highway law amounting 
to $50,000.00, of which the township trustees and the benefited property 
owners have agreed to pay $25,000.00, should there be deducted the $50,-
000.00 or the $25,000.00 from the amount left in the treasury?" 

Section 5660, G. C., referred to by you, reads as foiJows: 

"The commissioners of a county, the trustees of a township and the 
board of education of a school district, shall not enter into any contract, 
agreement or obligations involving the expenditure of money, or pass any 
resolution or order for the appropriation or expenditure of money, unless 
the auditor or clerk thereof, respectively, first certifies that the money re
quired for the payment of such obligation or appropriation is in the 
treasury to the credit of the fund from which it is to be drawn, or has 
been levied and placed on the duplicate and in process of collection and 
not appropriated for any other purpose; money to be derived from law
fully authorized bonds sold and in process of delivery shall, for the pur
pose of this section, be deemed in the treasury and in the appropriate fund. 
Such certificate shall be filed and forthwith recorded, and the sums so 
certified shall not thereafter be considered unappropriated until the county, 
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towmhip or hoard of education, is fully di~charged from the contract, 
agreement or obligation, or as long as the order or resolution is in force." 

I will first consider the question submitted by you in reference to improve
ments carried forward by the state highway department. It is provided by section 
1218, G. C., in part as follows : 

"Xo contract shall be let by the state highway commissioner in a case 
where the county commissioners or township trustees arc to contribute a 
part of the cost of said improvement unless the county commissioners of 
the county in which the improvement is located shall have made a written 
agreement to assume in the first instance that part of the cost and expense 

.of said improveml!nt over and above the amount to be paid by the state. 
\Vhere the application for said improvement has been made by the town
ship trustees, then such agreement shall be entered into between the state 
highway commissioner and the township trustees. Such agreement shall 
be filt!d in the office of the state highway commissioner with the approval 
of the attorney-general endorsed thereon as to its form and le"ga!ity." 

Where a highway improvement is carried forward by the state on the appli
cation of county commissioners, the state looks only to the county for the payment 
of all that part of the cost and expense of the improvement over and above the 
amount to be paid by the state. All moneys disbursed in connection with the 
improvement, with the exception of the funds contributed by the state, are, under 
the provisions. of section 1212, G. C., to be paid by the treasurer of the county in 
which the highway is located upon the warrant of the county auditor, issued upon 
the requisition of the state highway commissioner. Using your illustration, which 
is that of a comity agreeing to assume in the first instance $40,000.00 of the cost 
and expense of an improvement, the balance to be paid by the state, and the $40,-
000.00 to be ultimately paid by the county, township and property owners, the 
county auditor is not :Hlthori7erl to make his certificate that the money required 
for the payment of the county's obligation is in the treasury to the credit of the 
fund from which it is to be drawn and not appropriated fur any other purpose, 
unless this fact be true as to the entire $40,000.00. If only the $20,000.00 to be 
paid by the county is in the treasury and the $20,000.00 to he paid by the inter
ested township or townships and the abutting property owners is not in the treasury, 
the county auditor is not authorized to make his certificate to the effect that the 
entire $40,000.00 is in the treasury. The entire sum of $40,000.00 so certified must 
thereafter be retained in the county treasury and applied only upon the obligation 
in question until the county is fully discharged from the sal1]e. If the sum of 
$100,000.00 is in the treasury and parts thereof are available for the payment of 
the shares of the county, interested township or townships and _property owners 
respectively, then under the illustration used by you the $20,000.00 to he paid by 
the county must he deducted from the sum in the treasury applicable to the pay
ment of the county's share of .an improvement of this class, the amount to be paid 
by the township must be deducted from the sum in the treasury available for such 
purpose, and the amount to he paid by the abutting property owners must be de
ducted from the sum in the treasury applicable to that purpose, and only such 
sums as are left after this deduction is made may thereafter he regarded as avail
able for use in connection with any other agreements made under section 1218, G. C. 

Coming now to consider your question in so far as it involves improvements 
carrier! forward by the county commissioners, it ~hould hi! observed that the con
tract for the improvement is made between the county commissioners and the 
contractor or builder. The latter knows only the county, and has a right to look 
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to the county for the payment of the full amount expressed in the contract. 
Under the scheme of road improvement provided by section 6906, G. C., et seq., 
all matters of finance are handled by the county commissioners ; under the pro
visions of section 6927, G. C., the county commissioners levy the tax for that part 
of the cost of the improvement to be paid by the interested township or townships; 
under the provisions qf section 6922, G. C., and the related sections, all special 
assessments are made by the county commissioners, and unde.r the provisions of 
section 6929, G. C., county commissioners issue bonds not only in anticipation of 
taxes levied upon the county for the county's share of the cost, but al~o in an
ticipation of taxes levied upon the interested township for its share of the cost 
and in anticipation of special assessments levied against the benefited real estate. 
If it is proposed by the county commissioners to let a contract for the construction 
or improvement of a road involving an expenditure of $40,000.00, a part of which 
is to be paid by the county, a part by the township or townships in which the 
road is situated and a part by the owners of benefited real estate, the county 
auditor's certificate, made under section 5660, G. C., must be made as to the entire 
$40,000.00, and the same method as to deductions hereinbefore set forth must be 
followed and the result of the making of such certificate will be to reduce by 
$40,000.00 the amounts in the county treasury and applicable to the payment of the 
respective shares of the county, township and property owners. 

1775. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney-General. 

COUNTY AUDITOR'S CERTIFICATE REQUIRED BY SECTION 5660, G. C. 
-LEVIES MADE UNDER SECTION 7419, G. C., MAY ISSUE AS SOON 
AS SUCH LEVIES ARE PLACED ON DUPLICATE AND ARE IN PRO
CESS OF COLLECTION-WHEN SUCH LEVIES ARE ON DUPLI
CATE AND IN PROCESS OF COLLECTION. 

As to levies made under section 7419, G. C., the county auditor's certificate 
required by section 5660, G. C., may issue as soon as such levies have been placed 
on the duplicate and are in process of collection. Such levies cannot be regarded 
as placed on the dup~icate and in process of collection until the duplicate of the 
books containing the tax list has been made up by the county auditor and deliv
ered to the county treasurer. 

CoLUMBt:s, Omo, July 11, 1916. 

HoN. LINDSEY K. CooPER, Prosecuti11g Attor11ey, Ironto11, Ohio. 
· DEAR SIR :-I have your communication of June 13, 1916, which communica

tion reads as follows: 

"Enclosed herewith find opinion which I have just rendered to our 
county auditor. The plan which I have suggested in this opinion, being 
out of the ordinary mode of procedure, the auditor felt that he would not 
be justified in so proceeding without your opinion in the premises. And, 
it may be, that I may have been influenced, to some extent, by the very 
urgent need of immediately having the roads of this county repaired. 

"Our county commissioners have arrangements to borrow the money 
to do this work, at once, if a valid contract can be made to start the work. 
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We are now entirely ready to enter into the contracts for the repair of the 
roads if the auditor can make this certificate. If it is necessary to wait 
for the clerical work to be done on the books in making up the exten
sions on duplicate, which could not be done before the middle of August, 
it will be entirely too late to procure good results from the work this year." 

The opinion rendered by you to the auditor of your county, a copy of which 
was enclosed with your letter, reads as follows: 

"Replying to your verbal inquiry as to whether or not you would be 
authorized to certify, that the money required for the payment of the 
obligation to be incurred by the contract of the county commissioners, for 
certain road repairs, 'has been levied and placed on the duplicate, and in 
process of collection,' will say : 

"I understand the facts to be as follows: 
"At the present June session of the board of county commissioners 

of this county, a tax of two (2) mills has been duly levied upon all tax
able property of the county, for the purpose of making repairs upon cer
tain of the principal highways of this county, under what is known as the 
Emergency Road Law, section 7419, General Code. 

"I understand that the difficulty of entering this levy upon the tax 
duplicate, so that it may be certified by you as having been entered th~re
on, lies in the fact that the amount of taxes, other than this emergency 
road tax, cannot be determined until after the budget commission meets in 
August, and pas~es upon the various levies for taxes submitted to said 
budget commission. 

"The duties of the budget commission are set forth in the sub-sections 
of section 5649, General Code, and I have been unable to find any duty 
resting upon the budget commission relative to the emergency road tax, 
above mentioned, and am of opinion that the amount having been levied 
therefor at two (2) mills on the dollar, being less than the amount plainly 
authorized by section 7419, General Code, the budget commission has 
·nothing whatever to do with said levy. 

"I am fully aware of the fact that it would be impracticable to make 
up the duplicate of the entire county in the extended form required for 
practical use in collecting the taxes, but am of opinion that, assuming that 
my determination that the budget commission has nothing whatever to do 
with this special levy, is correct, that you could enter upon the duplicate 
the fact and statement that this tax of two (2) mills upon all of the tax
able property of the county is levied, and upon such statement and fact 
being entered upon the duplicate, that you would then be justified in 
making the certificate relative to the said tax being levied and placed on 
the duplicate, and in process of collection, required by section 5660, General 
Code, to be made as a condition precedent to the county commissioners 
entering into a contract for the expenditure of the same." 

Section 5660, G. C., referred to by you, reads as follows: 

"The commissioners of a county, the trustees of a township and the 
board of education of a school district, shall not enter into any contract, 
agreement or obligation involving the expenditure of money, or pass any 
resolution or order for the appropriation or expenditure of money, unless 
the auditor or clerk thereof, respectively, first certifies that the money 
required for the payment of such obligation or appropriation is in the 
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treasury to the credit of the fund from which it is to be drawn or has been 
levied and placed on the duplicate and in process of collection and not 
appropriated for any other purpose; money to be derived from lawfully 
authorized bonds sold and in process of delivery shall, for the purpose of 
this section, be deemed in the tre;r.;ury and in the appropriate fund. Such 
certificate shall be filed and forthwith recorded, and the sums so certi
fied shall not thereafter be considered unappropriated until the county, 
township or board of education is fully discharged from the contract, 
agreement or obligation, or as long as the order or resolution is in force." 

It has been the generally accepted view that as to funds falling within the 
purview of section 5649-3d, G. C., so much of section 5660; G. C., as provides that 
the certificate may be issued by the auditor when the money needed for the 
expenditure has been levied and is in process of collection, has been repealed by 
implication by the enactment of said section 5649-3d, G. C. Such was the holding 
of my predecessor, Hon. Timothy S. Hogan, in opinion No. 97, rendered on 
February 1, 1912, and found at page 1128 of the Report of the Attorney-General 
for that year. It is my opinion, however, that said section 5649-3d, G. C., does not 
apply to the proceeds of levies made under section 7419, G. C., and that as to such 
funds the auditor's certificate may be issued as soon as the levies have been placed 
on the duplicate and are in process of collection. Such levies are special levies 
made for the construction, reconstruction or repair and maintenance of particular 
roads, and the purpose for which such levies are made is not one to be set forth 
in the annual budget. In view of the above it seems clear that as to levies made 
under section 7419, G. C., for the purpose of repairing S{'Ccific highways, the 
auditor's certificate may issue as soon as such levies have been placed on the 
duplicate and are in process of collection. It therefore remains to consider the 
question of when such levies may be regarded as placed on the duplicate and in 
process of collection. It is the duty of the county treasurer to collect taxes, and 
it would seem clear that a tax cannot be regarded as in process of collection until 
the power and authority of the county treasurer has been invoked and the ma
chinery of his office put in motion. This cannot be regarded as having been done 
until the county auditor has delivered to the county treasurer the duplicate of 
the books containing the tax list. Under the provisions of section 2595, G. C., this 
duty is to be performed on or before the first day of October of each year. 
\Vhere, therefore, a levy has been made under section 7419, G. C., for the repair 
of certain specified roads, the county auditor's certificate, under section 5660, G. C., 
may not be issued as to such funds until the duplicate of the books containing 
the tax list for the current year has been fully made up by the county auditor 
and delivered to the county treasurer. 

I deem it proper in this connection to call attention to the fact that section 
7433, G. C., under which levies made under section 7419, G. C., might be anticipated 
hy a bond issue, was repealed hy the Cass highway law, 106 0. L., 574. 

Respectfully, 
£1)W ARD C. TURNER, 

Attorney-General. 
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1776. 

OHIO PEXITEXTL\RY CO:\n!ISSIOX-PROPOSITIOX OF ARCHITECTS 
UXDER DATE OF JULY 6, 1916, LEGAL. 

Proposition of architects to Ohio penite11tiary commission under date of July 
6, 1916, legal. 

CoLl'\lllL'S, Omo, July 13, 1916. 

Ho:-r. S.\1\IL'EL J. BLACK, Secretary Ohio PeHilelltiary Commissio11, Cppcr Sa11dusky, 
Ohio. 
DEAR Sm :-At the request of Hon. \\'. A. Greenlund, one of the members of 

your commission, I have gone over the proposition submitted to your commission 
on July 6th hy :\Iessrs. Richards, :\IcCarty and Bulford, architects appointed by 
you with the approval of the governor, for the erection of the new penitentiary. 
The proposition submitted is as follows: 

"We hereby propose to prepare such preliminary information, plans 
and reports in connection with the proposed new penitentiary for the state 
of Ohio, as are hereinafter described, upon the following terms and con
ditions, namely: 

"You are to furnish us with topographical surveys of such portions 
of the penitentiary farm as may be necessary for our work. \Ve will take 
these surveys, properly develop them, and prepare a general ground plan of 
the entire institution. This will show the location of all buildings proposed 
for the compfeted institution, their size and relation to each other; but will 
not show detailed plans of each of the buildings. This plan will locate the 
roads and drives; the landscape features; drainage; railroad tracks; power, 
water, and connecting steam lines, etc., complete, without giving the details 
as to sizes of such lines. 

"In addition tb the ground plans above described, we will furnish such 
sections and elevations as will show the general grade relations of the 
various departments of the institution; general elevations of the buildings; 
and we will also prepare a large bird's eye view of the complete institution 
showing all of the buildings and enclosures in perspective in such manner 
as to give a comprehensive and intelligent idea of the entire work to be 
undertaken. 

"All of the plans and perspectives will be accompanied by such legends, 
charts and descriptions as will make clear the relation of the various units 
to each other; and also approximate estimates of cost of the various units. 
These estimates, of course, will be based upon cubic foot prices for the 
buildings, as the details will not be sufficiently worked out in these pre
liminary plans to make possible the preparation of itemized estimates. 

"In addition to the drawings we will prepare a general description of 
the entire institution, and character of construction proposed for the vari
ous buildings complete. 

"It is understood that in working this matter out we are to prepare 
any number of sketches that may be required to rearrange and bring into 
proper relation, satisfactory to you, the various departments of the insti
tution proposed; that you are at all times to have the advantage of con
sultation with us upon any matters that may seem proper to you to incor
porate in the work. 

"It is under,tood that we arc to commence thi-; work immediately, 
pushing it forward as rapidly as pos>ible; and the preliminary plans above 
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described are to be ready for inspection not later than the first of Novem
ber, 1916. 

"In addition to the above, we are to accompany you on such trips of 
inspection as· you may deem necessary; visiting other institutions, and 
spending as much time as may be necessary for such visits l:o gather data 
for use in this work. 

"For our professional services, as above outlined, it being understood that 
this also covers any and all assistants that we may he compelled to employ 
in the preparation of the work, we are to be paid a sum not to exceed five 
thousand ($5,000.00) dollars; and that this sum, or any sum less, is to be 
paid us upon the completion of the above described preliminary work to 
your satisfaction and approval. 

"If, upon the completion of this service, you desire to go further with 
our employment in the preparation of other preliminary plans of each 
of the units of the institution, or working drawings, details and specifica
tions for any or all of the buildings comprehended in the work, paying 
us therefor the customary percentage for complete plans and specifications; 
namely, three and one-half per cent. of the cost of the work for which 
complete plans are prepared, then, in that event, we will credit on our full 
fee for the units of the institution for which we prepare complete plans 
and specifications such a proportion of the five-thousand-dollar preliminary 
fee as the cost of the units for which complete plans are prepared bears to 
the cost of the entire institution. 

"It is understood and agreed, however, that this proposition, if accepted 
by you, is not binding upon you beyond the preparation of the preliminary 
plans first above outlined; and it is entirely at your option as to whether 
our employment extends beyond this point; and it is not binding upon you 
or the state of Ohio to pay to us an amount in excess of the five thousand 
dollars first above named as our professional fee until a further agreement 
be entered into. 

"In addition to the fee of five thousand dollars above mentioned, we 
are to be paid our actual traveling expenses in making investigations re
garding this work, it being understood that no traveling expenses shall be 
incurred without first notifying you and receiving your approval as to 
whether same shall be necessary. 

"It is further understood regarding the traveling expenses above men
tioned, which we are to be paid in addition to our professional fee, that 
this does not apply to traveling expense required in making trips between 
the penitentiary farm, near London, Ohio, and our office in Columbus, that 
all expense incident to such trips is included in our first named professional 
fee. 

"We agree that the preliminary plans and other data referred to 
above which may be prepared by us shall become the property of the state 
of Ohio in the custody of the Ohio penitentiary commission." 

Section 11 of an act passed April 19, 1913, 103 0. L., 247, providing for your 
commission, is as follows: 

"Such commission shall prepare ground plans of and plans for the 
erection of a new penitentiary upon the site so purchased or appropriated 
by the state; it shall, by visitation or otherwise. secure information, em
ploy a competent architect, and do whatever else may be necessary and 
essential to obtain the best possible plans for this purpose. 'The compen
sation of such architect shall be fixed by the commission, and shalt, to-
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gether with other expenses incident to the preparation of such plans, be 
paid in the same manner as other expenses of the commission. The em
ployment and compensation of such architect shall be subject to the ap
proval of the governor." 

The said section grants full authority to your commission to employ an archi
tect and to do whatever may be necessary ami essential to obtain the best possible 
plans for the new penitentiary. You are likewise given the authority to fix the 
compensation, which compensation is subject to the approval of the governor. 

I have carefully gone over the proposition submitted by the architects, and 
find the same to be in every way legal, and find that your commission is fully 
authorized to accept the same not to he effective, however, until it likewise receives 
the approval of the govcmor, subject of course to their being a sufficient appro
priation to meet the amount called for in the proposition. 

1777. 

Respect£ ully, 
Enw ARD C. TuRNER, 

Attorney-General. 

COUNTY BOARD OF EDUCATION-WHERE PRIOR TO AUGUST 27, 1915, 
NUMBER OF TEACHERS EMPLOYED IN ANY SUPERVISION DIS
TRICT REDUCED BELOW TWENTY, SUCH SUPERVISION DISTRICT 
THEREBY ABOLISHED-IF BOARD ACTED PURSUANT TO SEC
TION"S 4692, 4736 OR 4738, G. C., 106 0. L., 396, REDUCED NUMBER OF 
TEACHERS BELOW THIRTY, DISTRICT ABOLISHED-WHEN PO
SITION OF DISTRICT SUPERINTENDENT IS ABOLISHED FOR 
ABOVE REASONS-QUESTION OF TERRITORY ALSO CONSIDERED. 

When the county board of education, pursuant to sections4736 or 4738, G. C., 
138 and 140, prior to August 27, 1915, redtued ilttt number of teachers employed 
in any supervision district below twenty, such supervision district was thereby 
abolished. 

Where the county board of education, pursuant to sections 4692, 4736 or 4738, 
G. C., 106 0. L., 3%, reduced the number of teachers in any supervision district 
below thirty, such supervision district was thereby abolished. 

Where a district superintendent was employed prior to the amendment of sec
tions 4692, 4736 and 4738, G. C., 106 0. L., 396, and the county board of education, 
pursuant to said sections reduce the number of teachers employed in any super
vision district below twenty, such supervision district and the position of the dis
trict superintendent thereof so employed are abolished, and such district superin
tendent is not thereafter entitled to salary. Where the territory of a rural school 
district was reduced to less than fifteen square miles by action of the county board 
of education, pursuant to section 4736, G. C., prior to August 27, 1915, such rural 
school district was thereby abolished. 

CoLUMBus, OHIO, July 13, 1916. 

HoN. RoBERT C. PATTERSON, Prosecuting Attorney, Dayto1t, Ohio. 
DEAR SIR:-Yours under date of June 12, 1916, is as follows: 

"The Montgomery county board of education have asked me for advice 
as to their duty in the equitable division of school funds and indebtedness 
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in cases of transfers of territory, under General Code, sections 4692 and 
4736. As the questions involved are of general interest throughout the 
state, I would respectfully ask for an opinion from you upon them. 

"The facts are as follows: During the past year, under the authority 
of General Code, sections 4692 and 4736, the county board of education has 
at different times transferred territory from Perry township to the Brook
ville village district, the Pyrmont rural district, and to a newly created 
district known as the J ohnsville-K ew Lebanon rural district. In creating 
the latter district the entire territory of the Johnsville rural district was 
transferred and its board of education abolished. There now remains of 
the Perry township district only what is included in two former sub
districts, so that the old Perry township district is practically wiped out. 

"Prior to any of these transfers the Perry township and Johnsville 
districts had made a contract with U. E. Erbaugh as district superintend
ent for a period of three years, two years of which are yet to run. 

"The questions asked are: Is ~lr. Erbaugh entitled to his salary under 
the above contract for the two years; and if so is the indebtedness for 
said salary to be apportioned by the county board of education between 
the Brookville village district, the Pyrmont rural district and the Johns
ville-New Lebanon rural district?" 

In a subsequent communication received June 26, 1916, you state that it is 
your information that Mr. Erbaugh was employed as district superintendent on 
April 8, 1915. 

As I understand your statement of facts then, at the time of the election of 
the district superintendent in question for a term of three years on April 8, 1915, 
Perry township rural school district and the Johnsville rural school district con
stituted the supervision district for which such district superintendent was elected. 
Since the election of said district superintendent the entire Johnsville rural school 
district has been transferred to the Johnsville-New Lebanon rural school district, 
and the board of education of the Johnsville rural school district was thereby 
abolished. All of Perry township rural school district, except that part thereof 
originally constituting two subdistricts, has been in like manner transferred by the 
county ·board of education to other rural school districts which were not a part of 
the supervision district for which Mr. Erbaugh was elected. So that since the 
election of Mr. Erbaugh all of the territory of the supervision district for which 
he was elected, except what formerly constituted two subdistricts of Perry town
ship school district, has been transferred to village or rural school districts out
side of the supervision district for which the district superintendent in question 
was elected, for school purposes. If such transfer for school purposes effects a 
transfer for supervision purposes, then there is left of the supervision district for 
which the district superintendent was elected only what was originally two sub
districts of Perry township school district. 

Section 4738, G. C., 104 0. L., 140, provided that: 

"The county board of education shall within thirty days after organ
izing, divide the county school district into supervision districts, each to 
contain one or more village or ruraf school districts." 

Substantially the same provision was carried into the amendment of this section 
in 106 0. L., 396. This provision clearly indicates a purpose of the legislature 
that rural and village districts should be dealt with as units in the matter of super
VISIOn, and that supervision districts should be constituted of rural or village 
school districts. This purpose is emphasized by the provision of section 4743, 
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G. C., 104 0. L., 133, in reference to the payment of the compensation of district 
superintendents, that: 

"The half paid by the superviSIOn district shall be pro rated among 
the village and rural school districts in such district in proportion to the 
number of teachers employed in each district." 

Here again the rural and village school districts are treated as units. From 
the foregoing the intent that all of a rural or village school district should be 
included within the same supervision district seems manifest. That being true it 
would follow that when territory of a rural or village district in one supervision 
district is transferred to a rural or village school district in another supervision 
district such transferred territory thereby becomes a part of the supervision dis
trict to which it is transferred. Applying this conclusion to the facts under con
sideration, it would result that there is now left of the supervision district for 
which the superintendent was elected only what was two subdistricts of Perry 
township. 

Section 4736, G. C., 104 0. L., 138, provided in part that: 

"In no case shall any rural district be created containing irrteen square 
miles." 

So that if, prior to August 27, 1915, by reason of transfers of territory there
from any rural school district was reduced in area below fifteen square miles, such 
rural school district was thereby abolished, and it became the duty of the county 
board of education to transfer such remaining territory to other rural or village 
district or districts. If all the transfers of territory spoken of in your inquiry 
were effected prior to August 27, 1915, and the territory of what remained of 
Perry township was not fifteen square miles or more in extent, the supervision 
district was thereby abolished and the position of district superintendent with it, 
because there was not then left in such supervision district either a rural or village 
district. 

At the time of the election of the district superintendent in question it was 
provided by section 4736, G. C., 104 0. L., 138, that: 

"The (county) board shall arrange the schools according to topography 
and population in order that they may be most accessible to pupils. To 
this end the county board shall have power by resolution at any regular 
or special meeting to change school district lines and transfer territory 
from one rural or village school district to another." 

Section 4738, G. C., 104 0. L., 14D, provided that: 

"The county board of education shall, within thirty days after organ
izing, divide the county school district into. supervision districts, each to 
contain one or more village or rural school districts. * * * The terri
tory in the different districts shall be as nearly equal as practicable, and 
the number of teachers employed in any one supervision district shall not 
be less than twenty nor more than sixty. 

"The county board of education shall, upon application of three
fourths of the presidents of the village and rural district boards of the 
county, redistrict the county into supervision districts." 

Thus we find that undPr section~ 4736 and 4738. G. C., 104 0. L., 133, at the 
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time the district superintendent in question was elected there was not only full 
power in the county board of education to transfer territory from one rural or 
village school district to another, but under certain prescribed conditions it became 
the mandatory duty of the board to redistrict the county school district into super
vision districts. 

All contracts with district superintendents made while the above statutory 
provisions were operative must be deemed to have been made subject to the 
exercise of the power therein conferred and the obligations of such contracts are 
not impaired thereby. So that if the county board, in the exercise of the authority 
conferred by the statutory provisions, above referred to, prior to August 27, 1915, 
when the same were repealed, so transferred territory from one supervision dis
trict to another, or others, as to abolish the supervision district from which such 
territory was transferred, such action would operate to abolish the position of the 
district superintendent of the abolished supervision district. 

It will be noted that by section 4738, G. C., 104 0. L., 140, supra, it was 
provided that the number of teachers employed in any one supervision district 
shall not be less than twenty. If during the life of this provision the number of 
teachers employed in any supervision district was reduced below twenty by reason 
of transfers of territory therefrom, as provided in sections 4736 and 4738, G. C., 
supra, the supervision district would thereby be abolished by operation of law 
and it would become mandatory upon the county board of education to transfer 
the remaining territory of such abolished supervision district to another supervision 
district. 

Sections 4692, 4736 and 4738, G. C., were amended in 106 0. L., 396, to pro
vide in part as follows: 

"Section 4692. The county board of education may transfer a part 
or all of a school district of the county school district to an adjoining 
rlistrict or districts of the county district. * * * nor shall such transfer 
take effect if a majority of the qualified electors residing in the territory 
to be transferred shall, within thirty days after the .filing of such map, file 
with the county board of education a written remonstrance against such 
proposed transfer. 

"The county board of education is authorized to make an equitable 
division of the school funds of the transferred territory either in the 
treasury or in the course of collection. And also an equitable division of 
the indebtedness of the transferred territory. 

"Section 4738. The county board of education shall divide the county 
school district, any year, to take effect the first clay of the following Sep
tember, into supervision districts, each to contain one or more village or 
rural school districts. * * * The territory in the different districts 
shall be as nearly equal as practicable, and the number of teachers em
ployed in any one supervision district shall not be less than thirty. The 
county board of education shall, upon application of three-fourths of the 
presidents of the village and rural district boards of the county, re-district 
the county into supervision districts. 

"Section 4736. The county board of education shall arrange the school 
districts according to topography and population in order that the schools 
may be most easily accessible to the pupils, and shall file with the board 
or boards of education in the territory affected, a written notice of the 
proposed arrangement ; which said arrangement shall be carried into effect 
as proposed unless, within thirty clays after filing, such notice with the 
board or boards of education, a majority of the qualified electors of the 
territory affected by such order of the county board, file a written remon-
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strance with the county board against the arrangement of the schools so 
proposed. The county board of education is hereby authorized to create a 
school district from one or more school districts or parts thereof. The 
county board of education is authorized to appoint a board of education 
for such newly created school district and direct an equitable division of 
funds or indebtedness belonging to the newly created district." 

Prior to this amendment section 4692 applied only to the transfer of territory 
by mutual consent of the boards of education from and to which territory should 
be transferred. By the amendment thereof the county hoard of education is 
authorized to transfer territory from one school district to another, subject to a 
remonstrance of a majority of the electors residing in the territory to be trans
ferred. It is further provided by said section, as amended, that: 

"If an entire district be transferred the board of education of such 
district is thereby abolished." 

While section 4692, G. C., was very materially changed by this amendment, 
it is very questionable if a comparison of amended section 4692, G. C., with sections 
4736, G. C., prior to its amendment, will disclose any enlargement of the power 
of the county board of education to transfer territory from one rural or village 
school district to another. Indeed the authority conferred in amended section 
4692, G. C., is restricted by the provision for remonstrance not found in original 
section 4736, G. C. The provision as to the abolishment of the board of educa
tion, where all the territory of the district is transferred, certainly adds nothing 
to the power to transfer. 

The most important, if not the only material change made by the amend
ment of section 4736, G. C., in respect to the power to transfer territory, is the 
restriction placed thereon by the provision that the proposed arrangement may be 
defeated in any case by a remonstrance of a majority of the electors of the 
territory affected by the order. It is true that there is here found specific declara
tion of power to create new districts, couched in more apt terms than is shown 
by the original section, but it will not be overlooked that it was provided in the 
original section that : 

"In no case shall any rural district be created containing less than 
fifteen square miles." 

It needs no strained construction of this provtstOn to clearly disclose therein 
power and authority to create rural school districts. 

As to the power of the county board of education in respect to the transfer 
of territory, no change was effected by the amendment of section 4738, G. C., 
106 0. L., 396. 

So that while there is a more complete setting out of detail by the amend
ment of the above mentioned sections, it is not believed that the general power 
and authority of the county board of education to effect a transfer of territory 
from one rural or village school district to another, and to thereby abolish a 
supervision district or to redistrict the county school district into supervision 
districts has been thereby enlarged or so changed in any way that the exercise 
of any of the powers therein conferred as to such matters would result in an 
impairment of a contract with a district superintendent, made prior to such amend
ment. I therefore conclude that it was within the power of the county board of 
education, both before and after the amendment of sections 4692, 4736 and 4738, 
G. C., 106 0. L., 396, to transfer all the territory of a supervision district to rural 
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and village school districts in another supervtswn district, thereby abolishing the 
supervision district from which such transfers were made, and the position of 
the district superintendent theretofore elected in such abolished supervision district. 

It will he further remembered that prior to the enactment of Am. Senate Bill 
Xo. 282, 106 0. L., 396, by which section 4738, G. C., was amended, effective on 
August 27, 1915, the minimum number of teachers permitted in any supervision 
district was twenty. This minimum was increased by the amendment in 106 0. L., 
396, supra, to thirty. There was then no authority for the existence of a super
vision district in which there were employed less than twenty teachers before, and 
less than thir.ty teachers after August 27, 1915. So that if by the action of the 
county board of education, pursuant to law, in transferring territory from one 
supervision district to another, the number of teachers employed in any supervision 
district was reduced below twenty before or below thirty after August 27, 1915, the 
existence of the supervision district from which such territory was transferred 
was wholly without authority of law and therefore abolished. It then became 
the mandatory duty of the county board of education to transfer the remaining 
territory of such abolished supervision district to another district or districts for 
supervision purposes, and to so arrange the schools that there should not be less 
than the minimum number of teachers employed in any supervision district at 
any time. That is to say, if by reason of transfers of territory effected by the 
action of the county board of educatio;1 prior to August 27, 1915, the number of 
teachers was reduced below twenty, or by reason of such action after that date the 
number of teachers was reduced below thirty, the supervision .district having 
employed therein less than the minimum number of teachers, thereby became 
abolished, and it was the further duty of the county board to so transfer the 
remaining territory of such supervision district, and to arrange the schools that 
each supervision district should have not less than the minimum number of teachers. 

It would then follow that if by reason of transfers of territory, made prior 
to August 27, 1915, from the supervision district in which the district superin
tendent in question was elected, the number of teachers employed in such super
vision district was reduced below twenty, such supervision district and the position 
of the district superintendent were thereby abolished, and such superintendent 
was not thereafter entitled to any salary. If by similar action of the county 
board of education; after August 27, 1915, the number of teachers employed in 
any supervision district was reduced below twenty, a like result would follow, that 
being the established minimum at the time the superintendent was elected. The 
effect of the foregoing, stated briefly, is this: Transfers of territory could not 
be made by the county board of education prior to August 27, 1915, which would 
reduce the number of teachers employed in any supervision district below twenty 
nor after said date which would reduce such number of teachers below thirty 
without the whole of such supervision district being transferred and the schools 
so arranged that each supervision district employed the minimum number {)f 
teachers. 

Another phase of this question demands notice. It has been observed that 
the increase in the minimum number of teachers took effect on August 27, 1915. 
So that, as was held in opinion X o. 463 of this department, found at page 944 
of the Opinions of the Attorney-General for the year 1915, it then became the 
mandatory duty of the county board of education, by force of such amendment 
alone, to re-district and to re-arrange the schools of the county district so that 
no supervision district should have less than thirty teachers. In other words, the 
operative effect of such increase of the minimum number of teachers in any 
supervision district was to abolish all those supervision districts then having em
ployed less than thirty teachers-a result which follows not from the exercise of 
any authority of law in the county board of education prior thereto, but by 
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sheer operation of law alone. The amendment of section 4738, G. C., the operation 
of which effects the ahove result, was passed on ).lay 27, 1915. The contract 
of employment entered into hy a district superintendent, prior thereto, could not 
be said to have contemplate<! the operation of such amendment nor could the 
obligation of such contract be in any way ahrugated or impaired hy the operation 
thereof. It follows from the foregoing that if there were twenty or more and 
less than thirty teachers ('lllployed in the supervision district in que,tion on August 
27, 1915, hy reason of which such supcn-isinn district was abolished by operation 
of the amendment above mentioned then becoming- effective, and the tcrritory of 
such supervision district was thcreafter transferred to another, or other, supervision 
districts hy the hoard. such abolishment of the district and transfer of territory 
could not operate to impair the contract of the district superintendent who was 
employed on .\prij X, 1915, as stated in your latter communication, who is entitled 
to have his contract carried out subject only to the law as it existed when the 
same was entered into, as held in opinion ::\o. 643 of this department hereinbefore 
referred to. Such contract, as heretofore stated, is subject only to the exercise of 
the authority conferred by law upon the county board of education in respect to 
transfers of territory, re-arrangement of schools and re-districting of the county 
school district at the time such contract was entered into. 

If by reason of the transfer of territory of one or more rural or village 
school districts to another supervision dbtrict, or re-districting the county school 
district or districts, by the county hoard of education pursuant to sections 4692, 
4736 and 4738, G. C., after August 27, 1915, the number of teachers in the super
vision district from which such territory was transferred is reduced below thirty 
and not below twenty, such supervision district would be thereby abolished as 
before stated, but the contract of the district superintendent could not be effected 
thereby because his contract was subject to abrogation by the reduction of the 
number of teachers below the minimum as fixed by law at the time his contract 
was entered into, viz., twenty. 

You further inquire if the salary of a district superintendent is included in 
the indebtedness of the transferred territory. 

By section 4692, G. C., supra, it is provided that the county board is authorized 
to make an equitable division of funds and indebtedness of a newly created district. 
Indebtedness as here used is difficult of definition, but it is not believed to include 
certain classes of liabilities or obligations. It does not include liabilities for current 
expenses not yet due. It would not include teachers' salaries contracted for but 
not yet due. For like reason it is not deemed to include the liability of village 
and rural school districts for their pro rata share of the compensation of the 
district superintendent not yet earned. Indebtedness within the meaning of the 
foregoing statutes must be an accrued liability. 

I am therefore of opinion that the salary of a district superintendent is not 
an indebtedness subject to division by the county board of ~ducation, upon the 
transfer of territory. T.he proportion in which such salary shall be paid is 
definitely prescribed by section 4743, G. C.. 104 0. L., 133, as follows: 

"The half paid by the supervtswn district shall be pro rated among 
the village and rural school districts in such district in proportion to the 
number of teachers employed in each district." 

, 
-t· :., - ~ 

Respectfully, 

.... 

EDWARD c. TURNER, 

Attorney-General. 
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1778. 

APPROVAL, RESOLUTIOX FOR DIPROVE:\IEXT OF CERTAI~ ROADS 
IX CHA~IPAIGX, FRANKLIX, LAKE, LORAIX, ~IAHOXING, ~IEIGS, 
PREBLE AND SANDUSKY COUXTIES. 

CoLUMnus, OHIO, July 14, 1916. 

Ho.:-.-. Cu.:-.-Tox CowEN, State lliglz·way Commissio11er, Columbus, Ohio. 
DE.\R SIR :-I have your communication of July 7, 1916, transmitting to me 

for examination final resolutions relating to the following road improvements: 

"Champaign County-Sec. 'P,' Urbana-\Vest Jefferson road, Pet. No. 
2146, I. C. H. No. 188. 

"Franklin County-Sees. 'A' and 'L,' Columbus-~Iarysville road, Pet. 
Ko. ----· I. C. H. No. 48. 'M and R.' 

"Lake County-Sec. 'A,' Euclid-Chardon road, Pet. No. 2560, I. C. H. 
No. 34. 

"Lorain County-Sec. '0,' Oberlin-Xorwalk road, Pet. No. 2599, I. C. 
H. No. 290. 'M and R.' 

".Mahoning County-Sec. '0,' Akron-Youngstown road, Pet. No. 3133, 
I. C. H. l'\o. 18. (Also duplicate.) 

":\Iohoning County-Sec. 'A,' Youngstown-Lowellville road, Pet. No. 
3132, I. C. H. l'\o. 14. 

"~Ieigs County-Sec. '~1,' Middleport-Bradbury road, Pet. No. 2677, 
I. C. H. No. 492. 

"Meigs County-Sec. 'l\1,' Middleport-Bradbury road, Pet. No. 2677, 
I. C. H. No. 492. 

"Meigs County-Sec. 'K,' Athens-Pomeroy road, Pet. No. 2675, I. C. 
H. No. 159. 

"Preble County-Sec. 'F -2,' Eaton-Richmond road, Pet. :t\ o. 2836, I. 
C. H. No. 249. 

"Preble County-Sec. 'A,' Eaton-Greenville road, Pet. No. 2838, I. C. 
H. No. 210. 

"Preble County-Sec. 'F,' Dayton-Indianapolis road, Pet. :t\ o. 2835, 
I. C. H. No. 28. 'M and R.' 

"Sandusky County-Sec. 'K,' Fremont-Bellevue road, Pet. No. 2886, 
I. C. H. No. 274, MM No. 1." 

I find these resolutions to be in regular form and am, therefore, returning the 
same with my approval endorsed thereon. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 



ATTORNEY -GENERAL. 1205 

1779. 

APPROVAL, BOND OF JOSEPH R. BURKEY, BRIDGE EXGINEER OF 
STATE HIGHWAY DEPARTMENT. 

CoLt:MBcs, OHIO, July 14, 1916. 

HoN. CJ.JNTON CoWEN, State Ilighu:ay Co111111issioner, Columbus, Ohio. 
DEAR SrR :-I have your communication of July 11, 1916, transmitting to me 

for examination the bond of Joseph Raymond Burkey, recently appointed bridge 
engineer of the state highway department. 

I find this bond to be properly drawn amf am, therefore, returning the same 
with my approval as to form endorsed thereon. 

1780. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

CANDIDATES FOR OFFICE-FEE PRESCRIBED BY SECTION 4970-1, G. C., 
IS NOT REQUIRED TO BE PAID BY CANDIDATES WHO ARE N01\I
INATED BY HAVII\G THEIR NAMES WRITTEN UPON PRIMARY 
BALLOT. 

The fee prescribed by section 4970-1, G. C., 106 0. L., 548, is not required to be 
paid b;y candidates who arc nominated by havi11g their 11ames writte11 upou the 
primary ballot. 

COLUMBUS, Omo, July 14, 1916. 

HoN. ARCHER L. PHELPS, Prosecuting Attorney, ~Varre11, Ohio. 
DEAR SIR:-Yours under date of July 10, 1916, is as follows: 

"On May 27, 1915, the general assembly enacted section 4970-1, G. C. 
(105-106 0. L., 548), which provides as follows: 

"'At the time of filing the declaration of candidacy for nomination for 
any office, each candidate shall pay a fee of one-half of one per cent., of 
the annual salary for such office, but in no case shall such fee be more than 
twenty-five dollars. All fees so paid in the case of candidates for state 
offices, office of United States senator and congressman-at-large, shall forth
with be paid by the officer receiving the same into the treasury of state. All 
other fees shall b~ paid by the officer receiving the same into the trasury of 
his county to the credit of the county fund. No fee shall be required in 
the case of candidates for committeeman or delegate or alternate to a con
vention or for president or vice-president of the United States, nor for of
fices for which no salary is paid.' 

"On April 27, 1915, the general assembly enacted section 4984-1, G. C. 
(105-106 0. L., 207), which provides as follows: 

'' 'That in the event of any office for which nominations are sought to 
be made at any primary election, and for which no nominating petitions 
or declarations of candidacy have been filed within the time prescribed by 
law by or in behalf of any candidate of a political party, so that in so far 
as such office is concerned, there is a vacancy on the primary ballot to be 
nominated, no valid nomination shall be made for such office unless the 
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name of the person attempted to be nominated and receiving the highest 
number of votes for said office, shall have been written on at least eight per 
cent. of all the ballots containing such vacancy, which have been voted at 
such primary election.' 

"I have been asked for my opinion upon the question as to whether or 
not a candidate who has filed no nominating petition or declarations of can
didacy and whose name is not printed upon the primary ballot, but at the 
primary election is nominated for an office by the writing in of his name 
upon eight per cent. or more of the ballots voted for at such primary elec
tion, is required to pay the fee of one-half of one per cent. of the annual 
salary of such office, into the county treasury to the credit of the general 
fund, under the provisions of said section 4970-1, G. C. 

"I am of the opinion that section 4970-1 does not apply in cases arising 
under section 4984-1, for the reason that the fee to be paid by the candidate, 
under section 4970-1, is the means of securing and is a condition precedent 
to the printing of the name of the candidate on the ballot, which of course 
secures to the candidate a very great advantage at the primary election. 
The filing of a nomination petition and the declaration of candidacy are 
the voluntary acts of the candidate, and makes him in every sense a can
didate for office. 

"The provisions of sections 4984-1 are intended to provide a means to 
a political party to fill in a complete ticket in cases where there are vacan
cies on the ticket, caused by the failure of any candidate to file the neces
sary nomination petition and declaration. A person so nominated for an 
office in many cases has no intention of being a candidate, and has no de
sire to be a candidate, but being so nominated by the required number of 
votes, is placed upon the ticket without any voluntary act whatever on his 
part. 

"It is true that an active candidate might seek this means of getting 
his name on the ticket, but the disadvantages of this means . of securing a 
nomination are so great that any active candidate, for public office, would 
choose to comply with the provisions of section 4970-1. I am, therefore, 
of the opinion that it was the intention of the legislature to limit the pay
ment of the fees required by section 4970-1, to those candidates who filed 
nomination petitions and declarations of candidacy, and that a person nom
inated for office in the manner provided by section 4984-1 are not required 
to pay these fees." 

\Vhile it may be argued with some force that the purpose of the legislature in 
assessing a fee upon candidates for nomination at primary elections was to at least 
partially reimburse the public funds for the expenditures made necessary in con
ducting primary elections, and that the provisions of section 4970-1, 106 0. L., 548, 
as to the time of the payment of the fee therein prescribed is directory only, and 
if not paid at the time of filing the declaration of candidacy it might thereafter be 
paid or the payment thereof enforced, l am more inclined to the view that it was 
contemplated that only those persons who seek to have their names printed upon 
the primary ballot should be required to pay the prescribed fee. 

In ,addition to the reasons stated by you in support of this conclusion, it seems 
that this position is strengthened somewhat by a consideration of the provision of 
section 4969, G. C., 106 0. L., 544, that: 

"All nominations for offices or places on the primary ballot other than 
those hertofore provided for shall be made by the payment of the proper 
fees and by the filing of declarations of candidacy and certificates, which 
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shall be filed with the board of deputy state supervisors at least sixty days 
before the day for holding the primary election." 

The payment of the proper fees herein required clearly has reference to the 
fee prescribed by section 4970-1, G. C., supra. This provision strongly tends to in
dicate the legislative intent that the payment of the fee is a condition pr~cedent 
and that the requirement thereof is mandatory upon persons who file declarations 
of candidacy to entitle them to have their names placed upon the primary uallot, 
and that it is contemplated that such fee should be paid only upon the filing of a 
declaration of candidacy, whereby it is sought to have the name of the candidate 
printed upon the primary ballot. 

I, therefore, concur in the opinion expressed by you and the reasons given 
therefor. 

1781. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 

TOLEDO MUNICIPAL UNIVERSITY-BOARD OF DIRECTORS OF SAID 
UNIVERSITY HAVE FULL CONTROL OF FUNDS RAISED BY TAX
ATION FOR SAID PURPOSE-COUNCIL WITHOUT AUTHORITY TO 
APPROPRIATE SAID FUNDS. 

It is not necessary for that portion of the funds of the mu1zicipal university of 
the city of Toledo, raised by taxation under proviS1ion of section 7908, G. C., to be 
appropriated by the council of said city under provision of section 5649-3d, G. C. 
The provisions of section 4601, G. C., taken in comzection with the provisions of 
section 7902, et seq., of the General Code, and the provisions of sections 129 and 
130 of the charter of said city of Toledo, applicable to the administration of said 
university funds, vest in the board of directors, created as provided in said section 
4601, et seq., of the General Code, the administration and full coHtrol of said 
funds, the same to be paid out by the city treasurer upon the order of said board 
of directors and the warrant of the city auditor (director of finance of said city) 
under provisiou of the latter part of scttion 7909, G. C. 

CoLuMnes, 0Hro, July 14, 1916. 

Bureau of Inspection and Supcrvisiou of Public Offices, Columbus, Ohio. 
GENTLEMEN :-In your letter of June 16th you request my opinion upon the 

following question: 

"The city of Toledo has a municipal university organized and opera
ting under the provisions of section 4001, G. C., et seq. At the present 
time about 85% of the funds required for the maintenance and operation 
of said institution is raised by tax levy, and is disbursed upon warrants 
issued by the director of finance (city auditor) made upon the city treas
urer who is the custodian of the university funds. 

"QUESTION: Is it necessary for the funds of the university, or at 
least that portion thereof raised by taxation, to he appropriated by council 
(section 3797, G. C.), or do the provisions of sections 4001 and 4003, G. 
C., obtain and remove from council any control over the disbursements of 
the funds raised by taxation for university purposes?" 
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The proviSions of section 3797, G. C., referred to in your inquiry, have been 
modified by the enactment of section 5649-3d, G. C., which provides as follows: 

"At the beginning of each fiscal half year the various boards men
tioned in section 5649-3a, of this act (one of them being the council of a 
municipal corporation) shall make appropriations for each of the several 
objects for which money has to be provided, from the moneys known 
to be in the treasury from the collection of taxes and all other sources of 
revenue, and all expenditures within the following six months shall be 
made from and within such appropriations and balances thereof, but no 
appropriation shall be made for any purpose not set forth in the annual 
budget nor for a greater amount for such purpose than the total amount 
fixed by the budget commissioners, exclusive of receipts and balances." 

Section 4001, G. C., relates to the administration and management of a uni
versity supported in whole or in part by a municipal corporation, and provides as 
follows: 

"In any municipal corporation having a university supported in whole 
or in part by municipal taxation all the authority, powers and control 
vested in or belonging to such corporation with respect to the manage
ment of the estate, property and funds given, transferred, convenanted 
(covenanted) or pledged to such corporation in trust or otherwise for such 
university, as well as the government, conduct and control of such uni
versity shall be vested in and exercised by a board of directors consisting 
of nine electors of the municipal corporation." 

Section 4002, G. C., provides how the directors of said municipal university, 
referred to in section 4001, G. C., shall be appointed, and section 4003, G. C., 
provides: 

"Such directors shall serve without compensation and shall have all 
the powers and perform all the duties conferred or required by law in 
the government of such university, and the execution of any trust with 
respect thereto imposed upon the municipal corporation." 

Section 7902, G. C., as found in the chapter of the General Code, relating to 
colleges and universities, provides in part that: 

"As to all matters not herein or otherwise provided by law, the board 
of directors of a municipal university, college or institution, shall have all 
the authority, power and control vested in or belonging to such municipal 
corporation as to the sale, lease, management and control of the estate, 
property and funds, given, transferred, covenanted or pledged to such cor
poration for the trusts and purposes relating thereto and the government, 
conduct and control of such university, college or institution. * * *" 

Section 7908, G. C., provides : 

"The council annually may assess and levy taxes on all the taxable 
property of such municipal corporation to the amount of five-tenths of 
one mill on the dollar valuation thereof, to be applied by such board to 
the support of such university, college or institution, and also levy and 
assess annually five one-hundredths of one mill on the dollar valuation 
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thereof, for the establishment and maintenance of an astronomical observa
tory, or for other scientific purposes, to be determined by the board of 
directors and to be used in connection with such university, college or 
institution, the proceeds of which shall be applied by the board of direc
tors for such purposes exclusively. But such taxes shall only be levied 
and assessed when the chief work of such university, college or institution 
is the maintenance of courses of instruction, in advance of, or supple
mentary to, the instruction authorized to be maintained in high schools by 
boards of education." 

Section 7909, G. C., provides that : 

"Such levies shall be made by the council at the time, and in like 
manner as other levies for other municipal purposes, and must be certified 
by it and placed upon the tax duplicate as other municipal levies. The 
funds of any such u11i~·ersity, college or •illstitution shall be paid out by the 
treasurer upon the order of the board of directors a11d the u"arrant of the 
auditor." 

Sections 7910 and 7911, of the General Code, provide for the issue of bonds 
for the erection of additional buildings or the completion of buildings not com
pleted for such municipal university and for the disposal of said bonds, and section 
7913, G. C., provides in part that : 

"In the use of such fund for such purpose, all power and control 
shall be vested in the board of directors of the municipal university." 

In your letter you enclose a copy of an opinion rendered by the law depart
ment of the city of Toledo to the director of finance of said city concerning the 
necessity of appropriation by the council of said city of money to be used by 
the aforesaid directors in the administration of their trust in connection with 
said municipal university. 

Certain provi~ions of the charter of said city, applicable to the question under 
consideration, are referred to in said opinion and in sub>tance set forth therein, 
and for the purpose of showing these provisions as considered hy the director 
of law of said city in connection with the foregoing provisions of statute, in de
termining the answer to the question submitter! to him by the director of finance 
of said city, I quote said opinion in full as follows 

"March 8, 1916. 

":\Ir. Peter ]. Kranz, Director of Finance, Toledo, Ohio. 

"Dear Sir :-I am in receipt of your favor of March 3rd, calling atten
tion to section 128 of the city charter, which provides that no money shall 
be drawn from the treasury of the city, nor any obligation for the ex
penditure of money incurred except pursuant to appropriations made by 
council. :-lo appropriation of the Toledo university funds having been 
made hy council, the question has been raised as to whether the commis
sioner of accounts is authorized to draw his warrants on such funds in 
custody of the city treasurer, 'merely upon the order of the board of direc
tors of said university. 

"On January 11th, this department had occasion to pass on substan
tially the same question as is now submitted hy you. In an opinion ren
dered on that date to the president of the Toledo university, this depart-
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ment held that the board of directors of said university was the body 
responsible for the appropriating of its funds, under authority of sections 
4001 and 7902 of the General Code. These sections of the Code clothe 
the board of directors of municipal universities with full, complete and 
exclusive control and management of all university affairs, including its 
property and funds. . 

"An examination of sections 129 and 130 of the city charter discloses 
the existence of two classes of public funds, with the custody of which 
the city treasurer is charged: ( 1) The public money of the city which 
must be appropriated by council before being withdrawn from the treasury, 
and (2) other public money coming into his hands as such city treasurer, 
the lawful control of which is vested in authorities other than council, and 
which must be disbursed by him under such regulations as may be pre
scribed by such authorities. The funds of the Toledo university fall within 
the second class and, therefore, the power and authority to appropriate, 
control and manage the same is vested in the board of directors of the 
university, and not in the council. 

"Without going into any citation or discussion of authorities on the 
subject, it clearly appears that the establishment and operation of municipal 
universities, as provided by the Code, is a part of the scheme adopted by 
the state for fostering and encouraging schools and the means of educa
tion. It is a matter of general state wide interest, and not merely of local, 
municipal concern. It involves the exercise of a state function, as dis
tinguished from a municipal function. 

"The classification of public funds as made in sections 129 and 130 
of the charter, and the manner provided therein for their disbursement, 
would seem to be in recognition of the principle that as to educational 
and other matters in which the public at large is directly interested, the 
power and authority of the state is supreme and exclusive and must 
govern. 

"You will, therefore, cause warrants to be issued from time to time 
in pursuance of such regulations as may be prescribed by the board of 
directors of the Toledo university. 

"Very respectfully yours, 
"Harry S. Commager, Director of Law. 

"By Lewis E. ~Iallow, Assistant Director of Law." 

lt seems clear to my mind that when the tax levies for the support of said 
municipal university are made by the council of said city in any year, and when 
the same are placed upon. the duplicate, collected and turned over to the city 
treasurer, the same become trust funds in the hands of said treasurer, to be held by 
him in trust for the uses and purposes of said municipal university, and to be paid 
out in the manner provided for in the latter part of section 7909, G. C. It seems 
equally clear that as soon as said funds come into the hands of the city treasurer 
they cease to ue funds of the municipality in the ordinary sense and within the 
meaning of the provisions of section 5649-3d, G. C., supra, which must he appro
priated by the city council before the same can be paid out hy the treasurer on 
the order of the board of directors of said university. 

In view of the provisions of the statutes above set forth taken in connection 
with the provisions of the charter of the city of Toledo referred to in the above 
opinion, and in substance set forth therein, I concur in the conclusion reached by 
the director of law of said city of Toledo as expressed in ~aid opinion, and I 
am therefore of the opinion in answer to your question that it is not necessary for 
that portion of the funds of the municipal university of said city, raised by 
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taxation under pronswn of section i908, G. C., supra, to he appropriated by the 
council of said city under proYision of ~ection 5649-3d, G. C., and that the pro
visions of section 4601, G. C., taken in connection with the provisions of section 
7902, ct seq., of the General Code, and the proYisions of the charter of said city 
hereinbefore referred to, and applicable to the administration of said university 
funds, vest in the hoard of directors, created as aforesaid, the administration and 
full control of said funds, the same to be paid out by the city treasurer upon the 
order of said board of directors and the warrant of the city auditor (the director 
of finance of said city) under provision of the latter part of section i909, G. C. 

1782. 

Respect.fully, 
Eow ARD C. TuRNER, 

Attomey-General. 

BOARD OF EDUCATIOX OF RURAL DISTRICT-WITHOUT AUTHORI
TY TO APPROPRIATE REAL ESTATE FOR PURPOSE OF CON
STRUCTIKG A SEWER TO BE USED IX COX~ECTION WITH 
SEW AGE DISPOSAL PLANT. 

The board of education of a to1•'11ship rural school district is without authority 
to appropriate real estate for the purpose of co1zstructiug thereon a sewer to be 
used in comzectio11 with a S1'1<'flge disposal plant mainta,iued by such board of edu
cation. 

Cou:MBUS, 0Hro, July 15, 1916. 

lioN. FR.\NK L. JoHNSON, Prosecutiug Attorue:y, Xenia, Ohio. 

DEAR SIR:-Yours under date of July 5, 1916, is as follows: 

"The board of education of Ross township, this county, ate erecting 
a new high school building, and it is outside of any incorporated village 
and they want to put in a sewage disposal plant, and of course will have 
to put in a sewer to make the proper drain. The party over whose land 
this sewer will pass is objecting to it, and what I want to know is, how 
is the board of education to proceed to get this land and put in the sewer? 

"I am unable to find any section of the statute giving the board 
authority to condemn the land in a case of this kind. 

"Section 7624 of the General Code, provides: '\Vhen it is necessary 
to procure or enlarge a school site, and the board of education and the 
owner of the proposed site or addition are unable to agree upon the sale 
and purchase thereof the board shall, etc.' It seems to me that this section 
does not give the hoard any authority for a case like this, as it is not a 
site or addition that is desired hut a drain. 

"Section 6602-1 provides, 'For the establishment of a sewer by the 
county commissioners if it is within three miles of an incorporated village,' 
but in this case we are more than three miles from an incorporated village. 

"Section 6596 of the General Code provides: 'When the state board 
of health finds that a trunk or main sewer is necessary in a county for 
sanitary purposes, the board of county commissioners of such county may 
cause surveys to he made thereof and plans and specifications prepared. 
Upon approval by the state board of health of such plans and specifications 
the commissioners may construct and maintain ~aid trunk or main sewer or 
part thereof, within or without the limits of a municipal corporation, regu-
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late the tapping thereof by lateral sewers and prescribe the conditions of 
such tapping.' 

"Can we proceed under any of the above sections, or are there other 
sections which I am unable to find? 

"Your early opinion on same would he greatly appreciated." 

Section 6602-1, G. C., et seq., provides for the establishment of sewer dis
tricts, upon the order of the state board of health, by unanimous vote of the county 
commissioners or upon a petition of freeholders, by the county commissioners of 
any county when within three miles of an incorporated city. This chapter of the 
General Code is confined in its application to sewer districts so established, and 
could not, therefore, be available in the matter referred to in your inquiry. 

Section 65%, G. C., et seq., to which you refer confers authority on the county 
commissioners to construct a trunk or main sewer when found necessary by the 
st~te board of health. Said sections are clearly inapplicable to the construction 
of a sewer by a board of education in the case stated by you. 

Section 7624, G. C., 103 0. L., 466, to which you refer provides as follows: 

"Section 7624. · \Vhen it is necessary to procure or ~nlarge a school 
site or to purchase real estate to be used for agricultural purposes, athletic 
field or play ground for children, and the board of education and the 
owner of the property needed for such purposes are unable to agree upon 
the sale and purchase thereof, the board shall make an accurate plat and 
description of the parcel of land which it desires for such purposes, and 
file them with the probate judge, or court of insolvency, of the proper 
county. Thereupon the same proceedings of appropriation shall be had 
which are provided for the appropriation of private property by municipal 
corporations." 

It is said in Cooley's Constitutional Limitations, (7th Ed.) 759, that: 

"The right to appropriate private property to public use lies dormant 
in the state, until legislative action is had, pointing out the occasions, the 
modes, conditions, and agencies, for its appropriations." 

That is to say, the right or power to appropriate private property to public 
use must rest upon statutory authority therefor. By the same authority it is said: 

"The powers granted by such statutes are not to be enlarged by intend
ment, especially where they are being exercised by a corporation * * *. 
And substantially the same strict rule is applied when the s~ate itself seeks 
to appropriate private property." 

This rule is well established in Ohio by numerous decisions. Your question 
then narrows itself down to whether the purpose for which it is sought to appro
priate land as stated in your inquiry comes within the terms of sections 7624, G. ~C., 
supra, "to procure or enlarge a school site." 

In the case of State v. Jersey City, 36 X. ]. L., 166, the statute under con
sideration provided that : 

"The board shall have power to purchase sites for * * * school 
houses." 
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The court in the opinion of this case defines site as follows: 

"Site in the sense of this act means only so much land as is reasonably 
required or needed for the location and convenient use of some particular 
necessary building." 

It would seem that there can be little, if any, difference in meaning in the 
phrases "sites for school houses'' and "school sites." Rut it will not be overlooked 
that the power conferred by the X ew Jersey statute, above referred to, was to 
purchase only and not to appropriate property, and hence not subject to the rule 
of strict construction always applicable to statutes conferring authority to appro
priate private property. 

Site in its ordinary sense means situation or location. It would then mean 
in section 7624, G. C., supra, the situation or location of a school. 

You state in your inquiry that the use to which the land sought by the board 
of education is to be applied is not the location of a school primarily but as a 
right of way over, or under which a sewer or drain is proposed to be located and 
constructed. While this is a use truly incident to the location of the school it is 
not believed to be a use in contemplation under the terms of section 7624, G. C., 
supra. 

I find no other statutory provision which confers upon the board of education 
authority to appropriate property for any purpose. 

I am, therefore, of opinion in answer to your inquiry that the board of educa
tion referred to is without authority to condemn property for the purpose of 
constructing a drain or sewer under the facts stated by you. 

Respectfully, 
EDWARD C. TURNER, 

A ttomey-Ge11eral. 

.. 
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1783. 

DECEASED CAXDIDATE-DEPUTY STATE SUPERVISORS OF ELEC
TIOX SHOULD XOT PRI~T SUCH XA:\IE OX PRUIARY BALLOTS 
-HOW VOTES SHOULD BE COVXTED IF XA:\IE DOES APPEAR
WHE~ XO NA:\IES OF CANDIDATES FOR XO:\IIXATIOX OX PRI
:\IARY BALLOT AS WELL AS \\'HEX X.\:\IES DO APPEAR-IXTER
PRETATION OF STATUTES FOR BLAXK SPACES I~ EITHER CASE 
OX BALLOT-WHERE XA:\IE OF CAXDIDATE IS \VRITTE~ IN 
EIGHT PER CENT. OF XUMBER OF BALLOTS CAST NECESSARY 
TO FILL VACAXCY-\VHEN XO:\IIXATIOX IS :\JADE IF DECEASED 
CANDIDATE'S NAl\IE APPEARS AXD :\XOTHER ~AME IS \VRIT
TEX OX BALLOT. 

When it is fozwd by the deputy state supen·,isors of elections, prior to priuting 
the ballots for Primary elections, that a candidate whose name has been duly pre
smted has since deceased, the name of such ca11didate should 1101 be printed upon 
the ballot. 

Votes cast at a primary election for a candidate then deceased should be 
counted in the same 111amzer as votes cast for other candidates. 

Ullhen no name or names of candidates for nomination for an)' office for 1<'hich 
a nomination may be made are presented there should be prm:ided upon the pri
mary ballot under the title of such office blauk spaces equal to the 1111111ber of can
didates which may be nominated therefor. 

TYhere names of candidates for nomination are duly presented and required 
to be printed upon the primar)' ballot, there should be pro·uided below such list of 
candidates a blank space as 1·equired by section 5028, G. C., 103 0. L., 520. 

TVhere 110 names are presented and required to be printed upon the primaz·y 
ballot as candidates for mzy office for which a uomiuation may be made, a candi
date for such office may not be zzominated at the primary election b:y ~vriting i11 
the name of a caudidate unless some caudidate whose name is so written in receiz•es 
at least eight per cent. of the number of ballots cast 011 which there is a vacancy 
for such office. 

A person may not be nominated as a candidate for an office as to which office 
there appears upon the primary ballot the 11a111e of. a deceased candidate unless 
such other person receives a number of votes in excess of the number cast for 
the deceased candidate. If 110 nomination of a candidate for any office for which 
a nomination may be made at the August primary is made thereat, a nomination of 
candidate may not thereafter be made b:y a controlli11g or central committee pur
suant to section 4989, G. C., 103 0. L., 486, or 5013, G. C., 103 0. L., 845, for such 
office. 

CoLV:I1DL'S, OHIO, July 15, 1916. 

HoN. JoHN V. CAMPBELL, Prosecuting AttomeJ•, Ci11cinnati, Ohio. 
DEAR SIR :-I have a request from Hon. Smith Hickenlooper, assistant prose

cuting attorney, for an opinion under date of July 3, 1916, as follows: 

"X ot having had an opportunity on last Thursday of discussing with 
you informally the question with which the hoard of elections of this 
county are confronted hy virtue of the death of Dr. Henry J. Cook, can
didate for nomination upon the Republican ticket for the office of coroner, 
we have determined to ask your opinion in the matter. 

"Dr. Cook was the only candidate filing a declaration of candidacy 
for this office under section 4970 of the GPneral Code (106 Ohio Laws, 
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546), and within the time provhh:d by section 4946 (106 0. L., 544). 
Suh,equently to the tiling of his declaration of candidacy, and after the 
time had expired within which other declarations of candidacy could be 
filed, Dr. Cook died and the hoard of elections has been unofficially advised 
of his death through the daily papers. 

"The questions we desire to submit are, tirst, whether Dr. Cook's name 
should be printed upon the primary ballots, and whether votes cast for 
him should be counted, notwithstanding his death ; second, whether the 
Board of Deputy State Supervisors and Inspectors of Elections should 
provide a space for writing in the name of any other individual, and 
whether such individual could be nominated at a primary election if his 
name were written upon more than eight per cent. of the ballots cast, 
although more votes were cast for the deceased candidate whose name 
was printed upon the ballot; third, if Dr. Cook's name is permitted to 
remain upon the printed ballot and a majority of the votes at the primary 
are cast for him, can the vacancy be filled after the primary election by 
the Republican Central Committee under section 5013 (103 Ohio Laws, R45)? 

"The conclusion we have reached is to the effect that under General 
Code, section 4970, the name of no other candidate can be substituted or 
printed upon the ballot notwithstanding the death of Dr. Cook. That 
inasmuch as General Code, section 4984-1 (106 0. L., 207), and General 
Code, section 5071 (which latter section is made to apply to primaries by 
virtue of the provisions of section 4967, 103 Ohio Laws, 481), apply only 
to cases where no nomination papers have been filed or nominations 
made, there is no provision authorizing the writing in of the name of 
another candidate at a primary election, where such nomination papers had 
been filed, as in the present instance. That the Board of Deputy State 
Supervisors and Inspectors of Elections have no authority to omit print
ing, Dr. Cook's name upon the primary ballot, notwithstanding. his death. 
(See General Code, section 4967, and State ex rel. v. Taylor, 55 Ohio 
St., 385). And that if Dr. Cook's name were printed on the primary 
ballot more vote, would necessarily be cast for him than for any other 
candidate whose name could be written thereon, thus necessitating the 
filling of the vacancy either as provided hy section 4989, of the General 
Code (103 0. L., 486), or under the general power of filling vacancies on 
a party ticket as provided by section 5013 ( 103 0. L., 845) ." 

The first inquiry it will be observed, contains two separate and independent 
questions which may be. stated in a general form thus: 

l\fust the name of a candidate who has died since the filing of his 
declaration of his candidacy be printed upon the primary ballot? 

Should votes cast at a primary election for a deceased candidate be 
counted in determining the result? 

In support _of the position that the hoard of deputy state supervisors and -
inspectors of elections have no authority to omit printing the name of a deceased 
person who has theretofore tiled his declaration of candidacy for an office, can
didates for which may be nominatcrl at the primary election in question, section 
4967, G. C., aiHI the case ~f State ex rel. v. Taylor, 55 Ohio Statt', 385, arc cited. 

Section 4%7, G. C., 103 0. L., 481, provides: 

"County hoards of deputy state supervisors of elections shall have all· 
the powers grantetl and perform all the tlutil'' imposed by the laws govern-
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ing general elections, including furnishing materials and supplies, prmtmg 
and distributing ballots, providing voting places, protecting electors, guard
ing the secrecy of the ballot, and making rules and regulations not incon
sistent with law for the guidance of election officers. All statutory pro
visions relating to general elections. including the requirement that part 
of such election day shall be a legal holiday, shall, so far as applicable, 
apply to and gm·ern primary elections." 

That part of this section particularly material to the question under consid
eration is the provision that "all statutory provisions relating to general elections 
* * * shall, so far as applicable, apply to and govern primary elections." This 
provision effectually incorporates into the primary law of this state every statutory 
provision governing the conduct of general elections not inconsistent with specific 
provisions as to primary elections and which is applicable to the facts, conditions 
and purposes of such primary election. It then becomes necessary to examine not 
only the statutes which by their terms specifically relate to primary elections, but 
those relating to general elections as well. 

In reference to the tickets to be voted at primary elections, section 4976, G. C., 
provides as follows: 

"Separate tickets shall be provided for each political party entitled to 
participate in such primary. Such ticket shall contain the names of all 
persons whose names have been duly presented and not withdrawn, ar
ranged under the designation of the office in alphabetical order, accord
ing to surnames, and bear the official signatures of the members of the 
board of deputy state supervisors. Such tickets shall conform, as nearly 
as practicable, to the form of ballot provided in this title for the use of 
electors in the election of public officers, except that no device or circle 
shall be used at the head of such tickets. On the back thereof shall be 
printed the words 'Official Ballot' and 'Primary Election,' and the name 
of the political party for which such ballot is printed." 

If this section is to be given a strict literal construction without regard to 
the purposes of primary elections or the further statutory provisions relating there
to, the conclusion expressed in your inquiry as to the necessity of printing upon 
the primary ballot the name of a person duly presented, though he be since de
ceased, cannot be escaped unless the death of a person whose name is so presented 
operates as, or authorizes, or requires the withdrawal of the name of such deceased 
person. 

The purpose of a primary election is not solely the selection of names to be 
placed upon the ballot at the general election. It is rather to make a choice for 
party purposes of candidates who seek election to public• office. To this end it is 
required by section 4790, G. C., 106 0. L., 546, among other things, that the 
declaration of candidacy shall contain a statement of the residence of the candi
date, that he is a member of the party the nomination of which he seeks, that he 
is a qualified elector of the place of his residence stated in such declaration, and 
that if nominated an<l elected such candidate will qualify for the office sought. It 
thus appears that the statement of the rleclarant that he is an elector of the pre
cinct, township and the county or state for which nominations are to be made, is a 
material element of a valid declaration of candidacy. It is provided in part by 
section 4974, G. C., 106 0. L., 549, that: 

"J f it is found that such candidate is not an elector of the state, or of 
the district or county in which he seeks to become a candidate, or has not 
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fully complied with the prodsions of law as herein prndded, his name 
shall he withdrawn and shall not he printed upon the ballot; lmt no dec
laration nf candidacy >hall he rejected for more technical defects. Cer
tificates shall he transmitted in the manner provided in this title for the 
transmission of certificates of nomination." 

The effect of this provision is that conclusive ineligibility arising from non
residence and a consequent failure to he an elector operates as a withdrawal of 
the name of a candidate, or require, that the same ;.hall he withdrawn and not 
printed upon the ballot, upon the Jinding of such fact hy the board of deputy 
state supervisors of elections. Clearer language could hardly have been selected 
than that abon quoted. There is no qualification or limitation of the provision 
to the time of filing of a declaration. ancl I am clearly of the opinion that it is 
continuing in its operation until the ballots are printed. That is to say, if it is 
found at any time heforc the hallots are printed that a person whose name has 
been presented is not an elector of the state, district or county in which he seeks 
nomination, his name shall be withdravm, and it becomes the duty of the deputy 
state supervisors of elections not to print such name upon the ballot. 

Since a person whose name is presented ceases to he an elector upon his 
death, that fact, when found by the deputy state supervisor of elections, imposes 
upon them the duty of not printing such name upon the ballot. 

It is unnecessary to discuss the case of State ex rei. v. Taylor, supra, further 
than to say that there was no such statutory provision as that of section 4974, 
G. C., supra, applicable to the question then before the court, and the effect of the 
decision in that case cannot be to override a subsequent specific statutory provision 
clearly applicable to the question under consideration. 

I am therefore of opinion that when it is found by the deputy state supervisor 
of elections, prior to the printing of the ballots for a primary election, that a 
person whose name has been duly presented by a declaration of candidacy has 
since deceased, the deputy state supervisors of elections are required not to print 
the name of such person upon the ballot. If, however, for any reason the name 
of a person who is deceased should appear upon the primary ballot, then the 
second branch of your first question becomes pertinent. 

·There is no statute in this state which declares that votes cast for an ineligible 
or deceased person arc void for that reason. \Yhile it is said in Throop on Public 
Officers and Offices, section 163, that the choice of a disqualified person is ineffec
tual, it is also stated that the great weight of American authority is that the person 
receiving the next highest number of votes is not thereby elected in those cases in 
which such deceased person receives the highest number of votes. In accord with 
this statement of the rule is the case of State ex rei. v. Speidel, 62 0. S., 156, the 
first branch of the syllabus of which is as follows: 

"\Vhen the candidate for an office for whom a majority or plurality 
of votes was cast at the election, dies on the election day and before the 
polls arc closed, the candidate for the same office receiYing the next highest 
number of \'otes is not thereby elected; nor ha' he thereby acquired any 
right to be inclu.;ted into the said office." 

So that from the application of thi., rule it follows that in the event votes 
are cast for a candidate who is clcccasc<l, it is m·cessary tn count such votes to 
ddermine whether or not another candidate has a higher number of votes, since 
such other candidate cannot he chosl·n except hy haYing- reccin!d a greater number 
of votes than that cast fnr the (lecease<l catHlidate. This rule woulrl have equal 
application to candidates whose names are printed upnn the ballots an(l those 
whose names may be written thereon. 

8-Vol. II-A. G. 
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I am therefore of opinion, in answer to the second branch of your first inquiry 
that votes cast for a deceased candidate should be counted, and in answer to the 
second branch of your second question that where the name of a deceased person 
appears upon the primary ballot, no other person may be nominated as a candi
date for the office for which such deceased person was a cahdidate, except such 
other person receives a number of votes in excess of that cast for such deceased 
person. 

The first branch of your second inquiry is whether space should be provided 
on the primary ballot for writing in the names for candidates other than those 
whose names are required to be printed thereon. By force of the provision of 
section 4967, G. C., supra, which makes applicable the statutes governing general 
elections, this question involves a consideration of the provisions of section 5025, 
G. C., in those cases in which there is no name required to be printed upon the 
ballot, as follows : 

"If upon a ticket there is no candidate or candidates for a designated 
office, a blank space equal to the space that would be occupied by said name 
or names, if they were printed thereon with the blank spaces herein pro
vided for shall be left." 

This provision requires that in case there is no name or names required to 
be printed upon the ballot as candidates for a designated office, there shall be 
provided on the ballot under the title of that office a number of blank spaces 
equal to the number of candidates which may be nominated for such office. 

If there are names of candidates for a designated office duly presented, which 
are required to be printed upon the ballot, then by force of the same provision of 
section 4967, G. C., consideration must be given to the provision of section 5028, 
G. C., 103 0. L., 520, as follows: 

"A single blank line or space shall. be left at the end of the list of 
candidates for each different office." 

From a consideration of the foregoing statutory provtswn I am therefore of 
opinion that there should be provided upon the primary ballot, in case no name 
is presented, as a candidate for an office for which a nomination may be made, a 
blank space or spaces equal to the number of candidates which may be nominated 
for such office, and where names are required to be printed on the ballot as can
didates for an office there should be provided at the end of the list of such names 
a blank space as required by the provision of section 5028, G. C., supra. 

By subdivision 6 of section 5070, G. C., it is provided: 

"If the elector desires to vote for a person whose name does not appear 
on the ticket, he can substitute the name by writing it in black lead pencil 
or in black ink in the proper place, and making a cross mark in the blank 
space at the left of the name so written." 

Section 5071, G. C., to which reference is made m your inquiry, provides as 
follows: 

"If there was nu nomination fur a particular office by a political 
party, or if by inadvertence, or uthl'rwise, the name of a candidate regu
larly nominated by such party is omitted from the ballot, and the elector 
desires to vote for some one to fiB, such office, he may do so by writing 
the name of a person for whom he desires to vote in the space underneath 
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the heading or designation of such office, and make a cross mark in the 
circle at the head of the ticket, in which case the ballot shall he counted 
for the entire ticket. as though the name ,-ubstituted had been originally 
printed thereon.'' 

It will be obsen·ed that this latter section mak~s pronston only for casting 
a vote for a person whose name does not appear upon a party ticket by placing a 
cross mark in the circle at the head .of the ticket. Since no such circle may he 
placed on a primary ballot, this section cannot be applicable thereto. 

From the above provisions of section 5070, G. C., however, it is clear that an 
elector· may write in the name of an elector as a candidate for any office for 
which a nomination may he made, and vote for the nomination of such person hy 
placing a cross mark in the blank space at the left thereof. ~ominations of can
didates made in this manner are subject to the provi>ion of section 4984-1, G. C., 
106 0. L., 207, as folJows: 

"That in the event of any office for which nominations are sought to 
be made at any primary election, and for which no nominating petitions 
or declarations of candidacy have been tikd within the time prescribed by 
law by or in hehalf of any candidate of a political party, so that in so far 
as such office is concerned, there is a vacancy on the primary ballot to be 
nominated, no valid nomination shall be made for such office unless the 
name of the person attempted to be nominated and receiving the highest 
numher of votes for said office, shall have been written on at least eight 
per cent. of all the ballots, containing such vacancy, which have been voted 
at sucb primary election." 

So that in case there is no name or names authorized to be printed upon the 
ballot as candidates for an office for which a nomination may be made, a candidate 
cannot be nominated for such office by writing in the name of a person or persons, 
as before pointed out, unless some person whose name is so written in shall 
receive a number of votes at least equal to eight per cent. of the number of ballots 
cast on which there is the name of no candidate for the office in question printed. 

The p-rovisions of section 4984-1, G. C.. supra. are a palpable recognition of 
the authority to make nominations by writing in the names of candidates, and the 
application oi the provisions of sections 5025 and 5028, G. C., 103 0. L., 520, 
relative to providing blank spaces in the primary ballot, and the method of voting 
for candidates whose names are not printed upon the ballot to primary elections. 

Your third question refers to filling vacancies in a party ticket in the event 
no nomination is made at the primary election, and you direct attention to section 
4989, G. C., 103 0. L., 486, and section 5013, G. C., 103 0. L.. 845, which provide 
as follows: 

"Section 4989. In case of a vacancy or vacancies in the Jist of nom
inations occurring by death or otherwise, after the result has been de
clared, such vacancy or vacancies shall be filled by the proper controlling 
committee of the party in which such vacancy, or vacancies, occur, and the 
names of the candidates, delegates or committeemen, as the case may be, 
selected by such committee shall, in the case of offices, the nomination 
papers for which have to be tiled with the state supervisor of elections, he 
reported to such state supervisor and in the case of other offices, shall be 
reported to the proper board or boards of deputy state supervisors, and 
such state supervisor or board, or boards, shall cause such name or names 
to be placed on the official ballots, lists or rolls. 
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"Section 5013. The power to fill vacancies on a party ticket shall be 
vested. in the central committee of such party or in the case of a vacancy 
occurring in a list of candidates nominated. by petition in the committee 
named in such petition." 

Section 4989, G. C., was ·passed 1\pril 17, approved 1Iay 3, and filed in the 
office of the secretary of state 1lay 8, 1913. Section 5013 was passed April 10, 
approved l\Iay 9, and filed in the office of the secretary of state 1Iay 13, 1913. 

It will be noted that section 4989, G. C., supra, is by its terms applicable only 
to vacancies in the lists of nominations, hence if no nominations are made it would 
seem quite clear that a vacancy in such list of nominations could not exist for the 
simple reason that there could be no such list, and if there is no nomination made 
for a particular office, such office could not constitute a part of such list, and a 
vacancy in such list of nominations would not result from the absence of the name 
of a candidate for an office for which no nomination has been made. 

In an opinion of my predecessor, Hon. U. G. Denman, found at page 619 
of the Report of the Attorney-General for the year 1909, it was held in effect 
that the provisions of section 34 of the act in 99 0. L., 214, which was carried 
into the General Code as section 4989 in the same form as found in the amend
ment in 103 0. L., 486, supra, were applicable only to cases in which a nomination 
!lad been made and the nominee, by reason of death, withdrawal or otherwise, 
ceases to be a candidate. \'Vith this opinion I fully concur. 

While section 4989, G. C., supra, was amended, as above noted, the power to 
fill vacancies therein conferred was in no way affected thereby, and its provisions 
in that respect are the same now as originally enacted in 99 0. L., 222. At the time 
of its original enactment and until its amendment in 103 0. L., 845, settion 5013 
provided as follows: 

"If a political party in its nominating convention fails to appoint a 
committee for the purpose of filling vacancies on a party ticket, the power 
to fill such vacancies shall be vested in the central committee of such party." 

It appears there was material changes made in this section by the amendment 
referred to, in that prior to such amendment it had application only to cases in 
which political conventions failed to appoint a committee for the purpose of filling 
vacancies· in the party ticket, while the amended form purports to confer power 
generally, without limitation or qualification, on the central committee of a political 
party to fill vacancies on the party "ticket. 

Section 5013, G. C., prior to its amendment, 103 0. L., 845, was rendered 
inoperative by the adoption of section 7 of article V of the Constitution, which 
abolished nominations by conventions. 

It is deemed unnecessary to here undertake to deter.mine from the order of 
passage, approval and filing of sections 4989 and 5013, G. C., 103 0. L., which 

- is operative and controlling in a case to which either might be applicable or to 
distinguish between their application, in view of the provision of section 7 of 
article V of the Constitution, which makes it mandatory that all nominations for 
county offices shall be made at direct primary elections or by petition as provided 
by law. 

It must be clearly borne in mind that the provisions of sections 4989 and 5013, 
G. C., supra, are limited in their application by express terms to the filling of 
vacancies in lists of nominations and party tickets, and cannot be given such 
interpretation or construction as to give authority thereunder to make original 
nominations. The -authority to make original nominations of candidates for elective, 
state, district, county and municipal offices is limited by the terms of section 7 of 
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article V of the Com,titution to two methods, viz. : ( 1) At direct primary elections, 
or (2) by petition a' provicled by law. The provision of saicl ,ection referred to 
is as follows : 

"All nominations for elective, state, district, wunty and municipal 
offices shall he made at direct primary elections or hy petition as provided 
by law." 

It is unnecessary to here call attention to the familiar rule of construction 
which renders the methods of making nominations thus prescribed, exclusive or 
to again point out that to give to sections 4989 or 5013, G. C., supra, such con
struction as would confer upon any committee pow~r to make a nomination would 
be a palpable contravention of this plain constitutional inhibition against making 
nominations by such method, and would do gross violence to every purpose in. the 
adoption of this constitutional provision. 

The only theory upon which the constitutionality of sections 4989 and 5013, 
G. C., may be maintained since the adoption of section 7 article V, supra, is that 
they authorize only the selection of a substitute for a candidate who has been 
nominated in a constitutional manner, made necessary by death, withdrawal or 
otherwise. The right of parties to have candidates or party tickets rests solely 
upon constitutional and statutory authority therefor, and unless such authority may 
be pointed to, none exists. If, however, there were no such plain constitutional 
inhibition against nominations by committees, the provision of section 4984-1, G. C., 
supra, as to nominations in cases where there is a vacancy on the primary ballot 
that: 

"1\ o valid nomination shall be made for such office unless fhe name of 
the person attempted to be nominated and receiving the highest number of 
votes for such office shall have been written on at least eight per cent. of 
all the ballots containing such vacancy, which have been voted at such 
primary election." 

would fully cover this phase of your inquiry. 
The language of this section clearly prech1des the nomination of a candidate 

by any other method than that therein prescribed in case there is no name of a 
candidate for a given office printed upon the primary ballot. 

I am therefore of opinion that if no nomination is made hy the Republican 
party for the office of coroner at the coming primary election, the vacancy in the 
party ticket resulting therefrom cannot be filled under the provisions of section 
5013 or section 4989, G. C., supra. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 



1222 OPINIONS 

li84. 

~IUXICIPAL CORPORATIO~-SPECL\L ASSESS~IEXT FOR XOX-RESf
DEXTS WHO OWN REAL ESTATE IX CITY ~lAY INCLUDE SEY
ERAL PARCELS OF LAND IX OXE XOTICE-XEWSPAPER EX
TITLED TO LEGAL CO~IPEXSATIOX ACCORDIXG TO FOR~I SUB
.:\IITTED BY CITY OFFICIALS. 

Several lots or parcels of land owned by non-residents in a special assessment 
imprm•eme1zt 111ay be included in one notice. 

If newspaper publishes notice upon form submitted by city offi,·ials se,~arately 
as to eaclz lot or tract of land owned by IZOn-residents, said 11ewspaper is e11titled to 
legal compensation for such publication. 

CoL"GMBI..'S, OHio, July 15, 1916. 

Bureau of llzspection and Supervision of Public Offices, Columbus, 0/zio. 

GENTLEMEN :-Under date of June 15, 1916, you submitted for my opinion the 
following questions: 

"(1) May several lots or parcels of land owned by non-residents in 
a special assessment improvement be included in one notice, or must each 
particular lot or parcel of land owned by non-residents be set up in separate 
notices? 

"(2) If a newspaper publishes such notice upon forms submitted by 
city officials separately as to each lot or tract of land owned by said non
residents, is said newspaper entitled to legal compensation for such pub
lication?" 

Section 3812-1, G. C., provides in part as follows: 

"The director of public service in cities and council in villages shall 
have authority to compel the making of sewer and water connections as 
hereinafter provided. \Vhenever said director in cities or council in vil
lages deems it necessary in view of contemplated street paving or as a 
sanitary regulation that sewer or water connections or both be constructed, 
said director in cities or council in villages shall cause written notice thereof 
to be given to the owner of each lot or parcel of land to which such con
nections are to be made, which notice shall state the number and character 
of connections required. The director of public service in cities and coun
cil in villages shall appoint some competent person to serve said notice in 
the manner provided for the service of summons in civil actions * * *; 
provided that if any of said owners be non-residents of the corporation or 
cannot be found, such notice may be given publication twice in one or more 
newspapers of general circulation in the municipality. * * *" 

Section 3818, G. C., which provides for the service of notice of street improve
ment, is as follows: 

"A notice of the passage of such resolution (resolution of necessity) 
shall be served by the clerk of council, or an assistant, upon the owner of 
each piece of property to be assessed, in the manner provided hy law for the 
service of summons in civil actions. If any such owners or persons are not 
residents of the. county, or if it appears by the return in any case of the 
notice, that such owner cannot be found, the notice shall be published at 
least twice in a newspaper of general circulation within the corporation." 
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Section 3843, G. C., referring to an ordinance for sprinkling with water, sweep
ing or cleaning of streets or alleys or parts thereof, provides as follows: 

"~otice of the passage of such ordinance shall be given the owners of 
lots and lands to he assessed for the payment of the cost and expense of 
the work provided for therein, by publishing the ordinance at least one~ 
in a newspaper published and of general circulation within the corporation 
and no other or further notice shall be required." 

Section 3856, G. C., referring to the construction or repair of sidewalks, curbing 
or gutters, provides as follows: 

"If it appears in any such return (return of clerk of council), or that 
neither such owner, agent, or his place of residence could be found, publica
tion of a copy of the resolution in a newspaper of general circulation in 
the corporation, in the manner provided for service by publication of reso
lutions for street improvements, shall be deemed sufficient notice to such 
owner. * * *" 
The publication provided for in the foregoing sections, with the exception of 

section 3843. G. C., which provides that publication of the ordinanre shall be all 
_ that is to he made, are in lieu of a personal notice to be served upon the property 

owner. 
The statutes are silent as to whether or not a separate notice shall be pub

lished as to each non-resident owner, or whether or not the same may be included 
in the one publication. Being silent as to this matter, I am of the opinion, in an
swer to your first question, that several lots or parcels of land owned by non-resi
dents in a special assessment improvement may be included in one notice. and for 
the sake of economy should be so included. 

However, in answer to your second question, if the city officials submit forms of 
separate notice to each lot owner to a newspaper for publication, said newspaper 
would be entitled to legal compensation for each publication. 

1785. 

Respectfuliy, 
Eow ARD C. TuRNER, 

Attorney-General. 

BUILDING AKD LOAX ASSOCIATIOXS-MA Y EKGAGE IX BUSIKESS 
OF MAKING CHATTEL LOANS-LICENSE FROM SUPERINTEND
E~T OF BA!\'KS. 

A buildiuy and loan assuciatio11 oryaui:::ed u11der the laa•s of Ohio may c11gage 
111 tlie busi11ess of maki11y chattel loa11s. 

Such buildiuy and loau associations may cnyagc in the busiucss of makiug 
chattel loans tmdcr the Lloyd act, (106 0. L., 281) upon qualifyiug aud securing 
a license from the superiutcndcnt of bauks, as prm·idcd iu said act. 

CoLt:Mnus, OHIO, July 17, 1916. 

1-foN. HARRY T. H.\LL, Superintendent of Hanks. Columbus, OMu. 

DEAR SIH :-1 have before me your n·qucst for my opinion upon the following 
questions: 
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(a) Can the City Loan and Savings Company of Lima, Ohio, lawfully engage 
m the business of making chattel loans? 

(b) Can said company lawfully engage in the business of making chattel 
loans under the Lloyd act after qualifying and securing a license from the super
intendent of banks as provided in said act? 

The City Loan and Savings Company of Lima, Ohio, is a building and loan 
association organized under the laws of Ohio and having in its articles of incor
poration the following purpose clause: 

"Said corporation is formed for the purpose of ra1smg money to be 
loaned to its members and others, and to do all things authorized by title 
IX, division IV, chapter I, of the General Code of Ohio relating to 
building and loan associations." 

Building and loan associations organized under the proviSIOns of title IX, 
division IV, chapter I, (sections 9643 to 9675 of the General Code) of the General 
Code, are given authority under section 9657 of the General Code, "to make loans 
to members and others on such terms, conditions and security as may be provided 
by the association." 

The kind or character of the security for loans which may be accepted by 
such association is not further defined or limited by the General Code. It there
fore follows that such associations may make loans upon chattel securities. 

The Lloyd act referred to in your question, being sections 6346-1 to 6346-10, 
inclusive, of the General Code, is found in 106 0. L., at page 281. This act 
amended in supplemented sections 6346-1 to 6346-7 inclusive of the General Code 
as enacted May 31, 1911 (102 0. L., 469). This latter act regulating and licensing 
the loaning of money upon chattels or personal property, etc., specially excluded 
and exempted banks and building and loan associations from the exercise of any 
authority granted or restrictions imposed by its provisions. The first sentence of 
the act contained the following language: 

"X o person, firm or corporation, except banks and building and loan 
associations, shall engage or continue in the business of making loans 
upon chattels or personal property of any kind whatsoever, or of pur
chasing or making loans on salaries or wage earnings without first having 
obtained a license so to do from the secretary of state." 

The Lloyd act which, as above stated, amended and supplemented the act of 
l\Iay 31, 1911, makes no mention of building and loan associations although section 
6346-5 of the General Code, which is a part of the act, contains the following 
language: 

"* ':' * Xothing in this act shall apply to pawnbrokers who obtain 
a municipal license as provided in sections 6337 to 6346, inclusive, of the 
General Code, or to national hanks or to state banks or any person, part
nership, association or corporation whose business now comes under the 
supen·ision of the superintendent of banks." 

The omission of the term "Building and Loan Associations" from the language 
just quoted is significant atHI clearly indicates the legislati\·e intent to extend the 
scope of the act so as to include building and loan associations. 

Specifically answering your enquiries I am of the opinion that the City Loan 
and Savings Company of Lima, Ohio. may under the terms of its purpose clause 
and the provisions of the General Code under which it is organized, lawfully 
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engage in the business of making chattel loans, and that such association may 
qualify and he licensed to make chattel loans under the provisions of the Lloyd 
act. 

I might add that such association must qualify and be licensed under the 
Lloyd act before it can lawfully make chattel loans "at a charge or rate of interest 
in excess of eight per centum per annum, including all charges." 

I am returning the certified copy of the articles of incorporation of the City 
Loan and Savings Company of Lima, Ohio. Respectfully, 

1786. 

EDWARD c. Tt:R~ER, 

Attorney-General. 

STATE BOARD OF PUBLIC BUILDINGS-AUTHORIZED TO PURCHASE 
BUILDING ALREADY CONSTRUCTED-SEE THE CASE OF THE CO
LUl\IBUS CHAl\IBER OF COl\DIERCE VS. A.\'. DONAHEY, AUDITOR 
-COURT OF APPEALS FRAXKLIK COUNTY, NO. 443. 

The state board of public buildi11gs is authori:::ed to purchase a building already 
constructed ~••hiclz the board bclin•es to be suitable for the housing of state officers, 
depa!'tme11ts a11d commissio11s, <.dziclz it is 11ot possible to house iu the state house 
aud judiciary buildhzg. 

CoLniBt:S, OHio, July 18, 1916. 

HoN. HERBERT M. MYERS, Secretary State Board of Public Buildings, Columbus, 0. 
DEAR SIR :-I acknowledge receipt of your letter of July 6th, in which you 

request my opinion as follows: 

"The state board of public buildings wishes an opm10n from the de
partment of the attorney-general, instructing such board whether it is 
empowered and authorized under the authority vested in it under amended 
senate bill No. 304, (106 0. L.. 463) entitled 'An a~t to provide for the 
appointment of a commission to investigate the office requirements of the 
officers, departments and commissions of the state, and to proceed with 
the necessary work to adequately house such officers, departments and 
commissions' to purchase a building already constructed which such com
mission believes to be suitable for the housing of such state officers, 
departments and commissions." 

I quote the following pertinent provisions of the act referred to by you, 
entitled. 

"An act to provide for the appointment of a comm1sston to investigate 
the office requirements of the officers, departments and commissions of the 
state, and to proceed with the necessary work to adequately house such 
officers, departments and commissions. 

"Section 4. The board is authorized and empowered to proceed along 
the following lines and to perform the following duties: 

* * * * * * * * * * 
"4. To investigate locations contiguous to or conveniently near the 

state house grounds upon which to erect or to acquire by purchase a 
building or buildings for the housing of the state offices, departments and 
commissions, provided it is found upon investigation that such offices, 
departments and commissions cannot be housed in the state house and the 
judiciary building. 

"Section 5. Said board is authorized and empowered after it has 
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decided upon the method and plan which will efficiently and economically 
house the offices, departments and commissions of the state upon and with 
the approval of the governor: 

"1. To proceed with additions to or alterations in or repair of the 
state house, judiciary building, or other building or buildings which may 
be acquired for the use of the state. 

* * * * * * * * * • 
"3. To purchase a suitable building or site contiguous to or con

veniently near the state house grounds at the prevailing market price or 
value, on which to erect such building or buildings, or 

''4. In the event that there is evidence that the price asked for said 
site is in excess of the prevailing market price, to condemn and take, 
by due process of law, such site at its actual value as determined by the 
selling price of property in the immediate vicinity of the site." 

I assume that I may eliminate from consideration the question as to the 
authority of the board to condemn a building to be used, as such, for the purpose 
of housing the departments of state instead of the condemnation of .a mere site 
upon which to erect a new building. Some doubt might be entertained as to the 
authority of the board in this respect, but your letter seems to be limited to the 
question of purchase as distinguished from that of .condemnation. 

I am of the opinion that the state board of public buildings has the authority 
to purchase a building already constructed upon being satisfied that it is suitable 
for the housing of the state officers, departments and commissions which the 
board upon inquiry and investigation has selected for housing outside of the state 
house and the judiciary building. 

Section 4 clearly gives authority to investigate locations contiguous to or 
conveniently near the state house grounds upon which to acquire by purchase such 
a building. Section 5, paragraph 3, gives express authority to purchase a suitable 
building. It is true that the last named paragraph is ambiguous, and that its 
phraseology is involved and complicated. It might be argued that, having regard 
to the technical grammatical construction of the part of a sentence which consti
tutes this paragraph, a building could only be purchased by the board as a part of 
a site "on which to erect" a new building. This interpretation, however, is to my 
mind negatived by the fact that the thing which may be purchased according to 
the language of this paragraph is "a suitable building or site." In other words, 
the hoard may purchase a building, as such, or a site. Therefore, in my opinion, 
the phrase "on which to erect such building or buildings" modifies the word 
"site," but in no way qualifies the preceding word ''building." I do think that 
the phrase "contiguous to or conveniently near the state house grounds," must be 
regarded as modifying both words, despite the violence done to the rules of 
syntax in so interpreting this phrase and making the discrimination above made 
with respect to the modifying effect of the following phrase. I conclude, however, 
that this is the case because of the somewhat clearer provisions of paragraph 4 
of section 4 above quoted. That is to say, the two paragraphs read together, as 
I think they must be, make it clear that whether a building or a site be purchased, 
it must be "conveniently near the state house grounds," or contiguous thereto; 
though, of course, the convenience of the location of the building is a matter for 
the determination of the board in the exercise of a reasonable discretion. 

For the foregoing reasons, then, and with the reservations above expressed, 
am of the opinion that your question must be answered in the affirmative. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney,•-General. 
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1787. 

CI\'IL SER\'ICE-XO ELIGIBLE LIST EXISTS-X.\:\IES :\L\Y BE CERTI
FIED FR0:\1 OTHER LISTS ~lOST APPROPRIATE. 

H'/zcu IW eligible list exists jrum z,•lziclz au af>f>oiutlllcllt may be made to a 
position in tlzc classified ci<:il scn•icc. 11011/CS 111ay be certified jro111 other lists 
111ost appropriate jor the yroup or rlass i11 which is classified said positio11 to be 
filled. Section 486-13, G. C., 106 0. L., 408. 

CoLDIBI.is, OHIO, July Hl, 1916. 

Tlze Judustrial Commissiou uj Ohio, Columbus, Ohio. 

GENTLEMEN :-I have your letter of July 8. 1916, as follows: 

"For the purpose of inspection in the division of workshops, factories 
and public buildings of this commission, the state of Ohio has been divided 
into twenty-two districts. On l\Iay 16. 1916, the state civil service com
mission, certified to the industrial commission for the appointment of a 
district deputy in district X o. 22, of said division, three names, together 
with the name of the former non-competitive employe in the district. 

"The three names certified on this eligible list are : Samuel R. Snyder, 
:\Iillersburg; Xicholas L. \Vagner, Steubenville, and Alvah S. Bragg, 
Dayton. Only one of these eligibles, namely, Samuel R. Snyder, resides 
within the confines of the 22nd inspection district, which district is made 
up of the counties of Coshoctoti, Holmes, Muskingum and Tuscarawas; 
~Iessrs. \Vagner and Bragg residing outside of the limits of said district. 

"The industrial commission was unwilling to make an appointment in 
this instance from an eligible list which contained the name of but one 
person who resides within the 22d inspection district, and accordingly 
the civil service commission was requested to hold another examination for 
deputy in said district, in order that there might be certified a full list of 
three names made up of persons residing within the district. 

"In reply to the request of our commission, the state civil service 
commission, under date of July 6, 1916, with reference to the certification 
herein first referred to and the duplicate certification of the same made 
on June 19, 1916, states: 

" 'The certifications to the positions of district deputy in the division 
of workshops and factories for district X o. 22, were made in accordance 
with a rule adopted by the commission that in districts where an incom
plete eligible list existed, the list should be completed by the addition of 
sufficient names from the state list. I am, therefore, directed by the 
conftnission to inform you that certifications made for this district must 
stand.' 

"Please advise us as to whether or not in this case, where an incom
plete eligible list existed in the 22nd district, this commission is compelled 
to make the appointment, against its will, from a certification made up 
hy the state civil service commission containing the names of two persons 
who do not reside within the inspection district." 

There is no provision of statutory law requiring that deputy inspectors shall 
he residents of the districts in which they are assigned to work, and therefore 
there is no legal requirement that the deputy named in your letter shall be a 
resident of said district No. 22. 
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While this is true, it might be and doubtless is desirable in many cases for 
the purpose of proper administration and economy in the matter of expenses that 
deputies should be residents of the territory in which they are required to perform 
their official service. The matter, therefore, of which you complain is one of 
administration which should be adjusted by the departments involved with a view 
only to the best interests of the public service, and I have no doubt that the state 
civil service commission will lend every reasonable assistance to your commission 
in an effort to adjust such matters on a basis satisfactory to all. 

The certification mentioned in your letter is authorized by section 486-13, G. C., 
as amended 106 0. L., 408, which section provides among other things that: 

"In the event that an eligible list becomes exhausted, through inad
vertence or otherwise, and until a new list can be created, or when no 
eligible list for such position exists, names may be certified from eligible 
lists most appropriate for the group or class in which the position to be 
filled is classified." 

Under thi~ provision of said section the state civil service commtsston acted 
within its legal rights in making said certification. As is before observed if the 
facts, which permit your commission to request an eligible list from the district 
named, are presented to the civil service commission it is very probable, if it is 
possible for said commission to comply with your request it will be done. 

1788. 

Respectfully, 
EDwARD C. TuRNER, 

Attorne:p-General. 

APPROVAL,, TRANSCRIPT OF PROCEEDINGS FOR BO~D ISSUE BY 
LYKENS TOW~SHIP RURAL SCHOOL DISTRICT, CRAWFORD 
COUNTY, OHIO. 

CoLUMBus, 0Hro, July 18, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE :-Bonds of Lykens township rural school district, Crawford 
county, Ohio, in the sum of $3,500.00 for the purpose of improving school 
properties in said district, being seven bonds of five hundred dollars each." 

I have examined the transcript of the proceedings of the board of education 
and other officers of Lykens township rural school district relative to the above 
bond issue, also the bond and coupon form attached, and I find the same regular 
and in conformity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form 
submitted and executed by the proper officers will, upon delivery, constitute valid 
and binding obligations of said district. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1789. 

APPRO\"AL, TR.\XSCRIPT OF PROCEEDIXGS FOR UOXD ISSUE BY 
HURON COUNTY, OHIO. 

CoLUMBUS, OHIO, July 18, 1916. 

ludustrial Comnzissio11 of Ohio, Columbus, Ohio. 
GEXTLEMt:N :-

"RE :-Bonds of Huron county, Ohio, in the sum of $12,000.00 for the 
improvement of a section of intercounty highway Ko. 97, in Greenwich 
township, being twenty-four bonds of five hundred dollars each." 

I have examined the transcript of the proceedings of the county commissioners 
and other officers of Huron county, and the township trustees of Greenwich 
township relative to the ahove hond issue, also the hond anrl coupon form attached, 
and I find the same regular and in conformity with the provisions of the General 
Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed hy the proper officers will, upon delivery, constitute valid and 
binding obligations of Huron county. 

• 1790. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General . 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUED BY 
HURON COUNTY, OHIO. 

CoLUMBus, OHIO, July 18, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE :-Bonds of Huron county, Ohio, in the sum of $11,000.00 for the 
improvement of a section of intercounty highway No. 289, in Ridgefield 
township, being twenty-two bonds of five hundred dollars each." 

I have examjned the transcript of the proceedings of the county commissioners 
and other officers of Huron county, and the township trustees of Ridgefield town
ship relative to the above bond issue, also the bond and coupon form attached, and 
I find the same regular and in conformity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will, upon delivery, constitute valid and 
binding obligations of Huron county. 

Respectfully, 
EDwARD C. TURNER, 

Attorney-General. 
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1791. 

COU~TY CO!II:\IISSIONERS-~IA Y NOT RECEIVE l\IORE THAX $300.00 
FOR JOI~T OR SIXGLE COW~TY DITCH WORK-SEE OPIXIO~ XO. 
1743 UXDER DATE OF JUXE 29, 1916. 

Cozmty commissioners may 110t receh:e i11 a1zy one official :year as comf>ellsatioll 
for ditch work, whether in joi11t or single cou11ty ditch work, more thew three lzull
drcd dollars. 

CoLuMBUS, OHIO, July 18, 1916. 

Hux. ]. H. :\lessER, Prosccuti11g Attoruey, TVapako11eta. Ohio. 

DE.\R SJR:-Yours under date of :\lay 20, 1916, is as follows: 

"Two of our county commissioners have already charged up this year 
100 days on ditch work, on single county ditches, and there is a number 
of joint ditches pending, and one of the commissioners claims that they 
are entitled, in addition to the 100 days allowed on county ditch work, to 
another 100 days. at $3.00 per day on joint county ditch work, he saying 
that the commissioners in Champaign county have been so drawing money, 
and that the money so drawn was approved by one of the state examiners. 

"I wish that you would please give me your opinion as to whether or 
not the commissioners are entitled to more than 100 days pay on all 
ditch work. without taking into consideration the fact that they might be 
entitled to fees and expenses under sections 6563-44, of the General Code." 

The question submitted by you is covered by opinion Xo. 1743, under date 
of June 29, 1916, addressed to Hon. B. A. Myers, prosecuting attorney, Celina, 
Ohio, a copy of which is herewith enclosed. and in which it is held that the 
compensation which a county commissioner may receive for ditch work within 
any official year may not exceed three hundred dollars as prescribed by section 
3001, G. C. 

Answering your inquiry specifically, I am, for the reasons stated in the opinion 
above referred to, of opinion that county commissioners may not receive in any 
one official year, as compensation for ditch work, whether in joint or single county 
ditch work, more than three hundred dollars. The delay in answering your 
letter has been due to the fact that the same was misplaced. 

Respectfully, 
Eow ARD C. TuRNER, 

A ttorney-Ge11eral. 
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1792. 

ROADS AND HIGHWAYS-WHEN COUI\TY HIGHWAY SUPERINTEND
ENT REPAIRS ROAD BY FORCE ACCOUXT-MAY CONTRACT FOR 
MATERIALS UPON BASIS OF KU}.1BER OF TOXS HAULED. 

Where the county highway superintendent is repairing a road by force account, 
he may employ drivers and teams and contra<! to pay for such services upon the 
basis of the number of tons of material hauled, 1.-here such method of compen
sation is authori:::ed by the count:v commissioners. 

CoLvMBVS, OHIO, July 18, 1916. 

Ho:-.. JosEPH \V. HoRN:s-ER, Prosecuting Attomey, .\'ewark, Ohio. 

DEAR SIR :-1 have your communication of June 27, 1916, which communication 
reads as follows: 

":VIr. John Swartz, our highway superintendent, is making repairs on 
our county roads and he would like to know whether or not he would have 
authority to contract to have the material hauled by the ton or must it be 
done by the day. 

"He says that in his opinion he can save money by having it hauled 
by the ton, and has the approval of the county commissioners." 

My understanding of the situation in reference to which you desire my 
opinion, as gathered from your letter and from a conversation had by l\Ir. Swartz 
with a representative of this department, is that it has been determined by the 
county commissioners to repair a road by force account. I am not informed as 
to whether the material was purchased by the commissioners or whether they 
have authorized the county highway superintendent to purchase the material, but 
'in so far as the necessary labor is concerned, the county highway superintendent 
has been authorized to employ the same under the authority conferred by section 
155 of the Cass highway law, section 7198, G. C., which section reads as follows: 

"The county highway superintendent may. with the approval of the 
county commissioners or township trustees, employ such laborers, teams, 
implements and tools, and purchase such material as may he necessary 
in the performance of his duties." 

The question now arises as to whether in the hauling of the necessary material 
drivers and teams may he employed to perform this service for an agreed com
pensation per ton of material hauled, or whether it is necessary to employ drivers 
and teams upon a per diem hasis. There is nothing in the statute to warrant the 
conclusion that drivers and teams must necessarily he employed upon a per diem 
or any other particular basis. It is quite prohahle that uncler some circumstances 
it would be to the advantage of the county that the compensation of drivers and 
teams should he fixed upon the basis of the amount of material hauled, and in 
view of this fact and the further fact that the statute does not provide any basis 
upon which compensation is required to be fixed, I advise you that the county 
highway superintendent may employ drivers and teams and contract to pay for 
such services upon the basis of the number of tons of material hauled where such 
method of compensation is authorized by the county commissioners. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 
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1793. 

ROADS AXD HIGH\\'AYS-COLLECTIOX OF ASSESS:\IEXTS :\lADE 
BY COUNTY CG..'.Il\IISSIOXERS FOR CONSTRUCTION OF ROAD 
UNDER CERTAIX PROVISIOXS OF CASS HIGHWAY LAW MAY 
XOT· BE ANTICIPATED BY ISSUE OF SHORT TERl\1 NOTES OR 
CERTIFICATES OF IXDEBTEDNESS.!_BOXDS REQUIRED TO BE 
ISSUED. 

The collection of assessments made by co1mty commissiouers for the construc
tion of a road under the provisions of chapter VI of the Cass highway law may not 
be auticipated by the issue· of short term notes or certificates of indebtedness, or 
in any mauner otlzer than by an issue of bonds in the method provided by section 
6929, G. C. 

CoLUMBus, OHio, July 18, 1916. 

The Bureau of Iuspection and Supervisioll of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I have your communication of June 13, 1916, enclosing a· letter 

from the auditor of Van \Vert county, and requesting my opinion upon the question 
propounded therein. The letter in question reads as follows: 

"Is there any reason why (when we start improving roads to be paid 
for by bond issue) the county commissioners, after having passed all 
necessary legislation, could not provide temporary money by issuing certifi
cate of indebtedness at a rate not to exceed six per cent. for a short 
period of time until we know how much actual cash the farmers will be 
able to pay? Immediately after the receipt of the same we would proceed 
to issue bonds for the difference. 

"During the time that I was city auditor I followed the procedure 
which resulted in a reduced bonri issue as well as a saving to the abutting 
property owners." 

Section 108 of the Cass highway law, section 6929, G. C., being found in the 
chapter of that act relating to road construction and improvement by county com
missioners, provides that the county commissioners, in anticipation of the collec
tion of special assessments upon benefited real estate, may sell the bonds of the 
county. I am of the opinion that this provision is exclusive and that the collection 
of as~essments made by co1;1nty commissioners for the construction of a road, under 
the provisions of chapter VI of the Cass highway law, may not be anticipated by 
the issue of short term notes or certificates of indebtedness or in any manner other 
than by an issue of bonds in the method provided by section 6929, G. C. 

It should be noted that under the provisions of section 6922, G. C., assess
ments for the construction of a road by county commissioners are made as soon 
as the improvement is granted. The estimated assessments are made by the sur
veyor upon actual view and a schedule of the apportionment made by the county 
surveyor is to be filed in the office of the commissioners, notice given and a hear
ing had by the commissioners, who are authorized to confirm the assessments as 
reported by the surveyor or to modify the same and approve and confirm the 
assessments as modified. 

Under the provisions of section 6924, G. C., the commissioners are required 
to fix a time within which assessments may be paid in cash and give notice of 
their action by publication. It is clear from a reading of the several related 
sections of the General Code that the above mentioned steps are to be taken in 
the order indicated and that they must all be taken and the time within which 
assessments may be paid in cash must have expired before the county commis-
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sioners are authorized to issue bonds in anticipation of the collection of unpaid 
assessments. \\'hen all of the above mentioned steps have been taken and when 
the time fixed by the commissioners for the payments of assessments in cash has 
expired, the county commissioners will be authorized to borrow money in anticipa
tion of the collection of such assessments as are not paid in cash. The money 
is to be borrowed in the manner provided, by section 6929, .G. C., that is, by an 
issue of bonds, and as previously indicated I am of the opinion that this method 
is exclusive and that short term notes or certificates of indebtedness may not be 
issued. Respectfully, 

1794. 

Eow ARD C. TuRNER, 

Attorney-General. 

COUNTY CHILDREN'S HO:\IE-DESTROYED BY FLOOD OF 1913-REAL 
ESTATE DISPOSED OF-ABAXDOX:\TEXT CO:\IPLETE-:\!AY ~OW 
PROCEED U~DER SECTIOX XO. 3077 G. C. TO ESTABLISH A 
HOME. 

Through the destruction of the children's home in AI organ cormt:v by the 
flood of 1913, and the subseque11t actio11 of the county commissioners in disposing 
of the real estate as not needed for public use, the abandomnent of the children's 
home was rendered complete. 

There being no children's home located within the count}', the commissioners 
thereof are authori:::ed to proceed 1t11der section 3077 G. C. Ia establish a clzi/dren's 
home the same as if one had 1zez,er existed i11 the cou11f)'. 

CoLUMBUS, OHio, July 18, 1916. 

Board of State Charities, Columbus, Ohio. 

GcNTLE11EN :-Permit me to acknowl<:dge Lhe receipt of your request for an 
opinion which is as follows: 

"The 1913 flood destroyed the buildings of the :\!organ county chil
dren's home. The local officials then decided not to rebuild the institution 
and abandoned the home as such. The hoard of trustees which had charge 
of the affairs of the institution ceased to assume any more responsibility; 
not even for the wards which had previously been placed in foster homes. 
The county commis~ioners have not in suhsequ~nt years made any further 
appointments to this hoard. From the sale of real estate connected with 
the home and some insurance money there is now a fund of about $8,000. 

"It is proposed by the county commissioners to establish a new home. 
\Ve wish to enquire whether the provisions of section 3077 of the General 
Code, will apply in such a case. In other words, is the proposition to 
create a children's home through purchase of a farm and the erection of 
buildings to be construed as the establishment of a home without regard to 
the previous existence of such a home?" 

Section 3077 of the General Code, as amended, 103 Ohio Laws, 889, is as 
follows: 

"When in their opinion the interests of the public so demand, the com
missioners of a county may, or upon the written petition of two hundred 
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or more tax payers, shall, provided the approval of the board of state 
charities has been first obtained, at the next regular election submit to the 
qualified electors of such county, or the counties forming a district, the 
question of establishing a children's home for such county or district, and 
the issue of county bonds or notes to provide funds therefor. Notice of 
such election shall be published for at least two weeks prior to taking such 
vote in two or more newspapers printed and of general circulation in such 
county or in the counties of the district, and shall state the maximum 
amount of money to be expended in establishing such home." 

I am just in receipt of a letter under date of July 10, 1916, from :\Ir. John 
\\'hitney, auditor of Morgan county, which is as follows: 

"You will find enclosed resolution taken from the Commissioners' 
Journal of August, 1913, relative to the sale of children's home farm. 

"The trustees of the children's home continued to act after the destruc
tion of the home until the next visit of the state examiner in April, 1914. 
:\I r. Young, the examiner, advised that the destruction of the home termi
nated the office of trustees and after that time, April, 1914, the county 
commissioners took charge of the homeless children of the county, until 
May, 1916, when the new children's home was put in operation." 

With his letter is enclosed a copy of the resolution for the sale of the children's 
home farm which was adopted by the commissioners of :\Iorgan county on August 
11, 1913, and which is as follows: 

"RESOLUTION FOR SALE OF CHILDREN'S HOME FARM. 

"Whereas, the building and structures situated upon the children's 
home farm, located in :\Ialta township, Morgan county, Ohio, were de
stroyed by the flood of :\larch and April of 1913, and by fire, and whereas 
said farm is now unfitted for use by the trustees of said home for main
taining a home for the dependent children of said county, and whereas the 
number of dependent children in said county is small and provision for 
their maintenance and support has been made at a less expense than would 
he necessary to rebuild and re-equip said farm as a suitable home and 
institution for said dependent children, therefore be it resolved, by the 
hoard of commissioners of .:\Iorgan county, Ohio, that it is for the best 
interest of said county, to sell the premises known as 'The Children's 
Home Farm.' That notice of the receiving of proposals for the purchase 
of farm will be published in two newspapers of opposite politics and of 
general circulation in said county as follows: 

"Proposals to be submitted for the sale of said premises, structures, 
fixtures and equipments thereon, and also for the sale of the premises with
out any of said structures, etc., said sale to he for one-thin! cash in hand 
on day of sale, one-third in one year. and one-third in two years from 
date of sale, deferred payments being secured by first mortgage on the 
premises sold, and to bear interest at the rate of 6% per annum; the best 
bid according to the form thereof will he accepted, reserving the right to 
reject any and all bids. 

"Bids to be opened at one o'clock p. m. on the 25th day of August, 
1913." 

The resolution recites that the premises were destroyed hy the flood of March 
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and April. 1913. and by fire. and that it is for the hest interests of the county to 
sell the premises known as the "Children's Home Farm." This action was taken 
uuder the prO\·isions of section 2447 of the General Code, which was as follows: 

"If, in their opinion, the interests of the county so requin·. the com
missioners may sl'll any real estate belonging to the county, and not needed 
for public use.'' 

Section 2447 of the General Code, supra. has been amencled and supplemented 
in 106 Ohio Laws, page 399. and at present is as follows: 

"If, in their opinion. the interests of the county so require. the com
missioners may sell real estate belonging to the county, and not needed for 
public use: and, in case of the sale of such real estate not used for county 
purposes, the proceeds of such sale or such parts thereof as the board 
of commissioners may designate may he placed by the commissioners in a 
separate fund to he used only for the construction, equipment, maintenance 
or repair of other county buildings, and the provisions of section 5638 of 
the General Code, shall not apply to appropriations or expenditures of· 
said fund." 

From the copy of the resolution re-establishing the children's home. which reso
lution was entered on the commissioners' journal under date of ~larch 9, 1916, it 
is made to appear that the money obtained from the sale of the children's home 
farm, together with some insurance collected amounting to $R,013.18. has been kept 
intact on deposit in bank. The resolution, among other things, recites: 

"And, whereas, there is now urgent need that said children's home be 
re-established to care for the thirty children who are now actually wards 
of the county, and whereas that certain farm now owned by ~laud Rex, 
consisting of seventy-five acres with suitable buildings thereon, located 
about a miie irom :\icConnelsville on the Barnesville road is a suitable 
place for a children's home, and whereas the same is offered to this board 
for such purpose for th(• sum of $8,000.00. Xow, therefore, be is resolved, 
by the board of county commis,ioners of :\!organ county, Ohio, in regular 
session: That said farm be purchased for said sum * * * be taken 
possession of by the proper authorities, and that said children's home be 
and the same is hereby re-established thereon." 

A board of trustees is also named in the resolution and constituted with full 
power to control and manage the same according to law. 

As to the full and complete abandonment of the children's home subsequent 
to the flood of 1913 there can be no question, as the buildings ·were completely 
destroyed, nothing being left but the land. This condition has existed for a period 
of over three years, was known to your department and, as stated before, was made 
the subject of official action by the board of county commissioners of Morgan 
-county. \Vith the sale of the real estate under the provisions of section 2447 of 
the General Code, supra, the abandonment of the children's home was complete, 
and so far as section 3077 of the General Code is concerned the conditions in 
Morgan county were the same as if the home had never existed. 

The provisions of section 3077 of the General Code, as amended, supra, are 
clear and precise, and from the facts stjlted in your letter, coupled with the action 
taken hy the county commissioners, there can be no question but that there is not 
at present a children's home in 1lorgan county. It is now proposed to purchase 
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a farm which is said to be suitable for the purpose of a children's home, the money 
necessary for payment for the farm is in hand and, subject to the approval of 
your board, which is required as a condition precedent to the establishment or 
erection of a children's home. It is my opinion that the necessary plan of pro
cedure for the establishment of a children's home in ~!organ county is provided 
by section 3077 of the General Code, as amended, supra, and the prior existence 
of a home which was abandoned under the circumstances and conditions described 
above does not rob the county commissioners of their authority to proceed under 
the section quoted. I do not know by what authority this money has been placed 
in bank, unless this is meant to refer to the regularly designated depository. 

1795. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

CD::I.DIISSIOX FOR THE BLIXD-WHEN A:\ APPLICAXT TO ITS IN
DUSTRIAL SCHOOLS RECEIVES AX AWARD FRmi INDUSTRIAL 
CO~DIISSIOX OX ACCOUXT OF AX IXJURY IX COURSE OF HIS 
El\1PLOYMEXT, SAID FACT DOES XOT OF ITSELF OPERATE TO 
DEXY HDI BENEFITS OF SECTIOX 1366 G. C.-CO:\DIISSIOX FOR 
BLIXD SHOULD EXERCISE DISCRETION. 

The fact that an applicant for admission to 011e of the industrial schools or 
shops operated b:y the Ohio Commission for the Blind for the purpose of learning 
broom makittg receives an award from the Industrial Commission of Ohio on 
account. of the loss of his sight in the cozlrse of his employment does not of itself 
operate to dwy him the benefits of section 1366 of the General Code, which 
authorizes the commission for the blind to provide board and lodging for workmen 
and pupils. 

The question is one of administration to be determined by the commission in 
the excrcise.of sound discretion. The facts in each particular case govern. 

Cou:!IIBL"S, OHIO, July 18, 1916. 

The Ohio Commission for the Blind, Columbus, Ohio. 
GENTLEMEN :-The request for an opinion submitted by the acting executive 

secretary of your commission is as follows: 

"We have had application for admission to our training school from 
Christo Space, a young man who has recently lost his sight in an explo
sion at the plant where he was employed in Marion, Ohio. He is now 
receiving $7.26 from the Industrial Commission, and we would like to know 
if he is entitled to assistance for paying his board during the time he is 
learning the trade of broom making. Of course, we make no charge for 
tuition, but the question has been raised as to whether or n0t we are justi
fied in paying his board as we do in cases where the men have no income 
while learning to make brooms." 

Section 1366 of the General Code, which is a part of the act governing the 
Ohio Commission for the Blind, is as follows: 

"The commission for the blind may establish, equip and maintain 
schools for industrial training and workshops for the employment of suit-
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able blind persons, pay the employes suitable wages and devise means for 
the sale and distribution of the product thereof. The commission may also 
provide or pay for during their training the temporary lodging and ,;up
port of pupils or workmen rccci\·ed at any industrial schools or workshops 
established by it." 

The object of your comnus;wn. as ~d forth in section 1363 of the General 
Code, is that it should act a,;, a hureau of information an<! industrial ai<l, assist 
the blind in llnding employment and teach them industries· which may be followed 
in their homes. In other words, the work of the commission is largely of a 
philanthropic and benevolent character. 

The precise question involved in your enquiry is whether or not your com
mission would be justilled in paying the board of the applicant for admission to 
your training school in view of the fact that he is receiving $7.26 (which I assume 
to be weekly) as an award from the Industrial Commission of Ohio growing out 
of the loss of his sight. 

Under the provisions of section 1366 of the General Code, ~upra, your com
mission is clothed with discretion as to matters of this kind, there being no fixed 
standard by which the question of payment of maintenance is to be measYred. 
The mere fact that the applicant in the present case is a beneficiary of the work
men's compensation act to the extent of $7.26 per week would not, in my opinion, 
necessarily determine the question as to his ability to maintain himself during the 
time when he might be learning the trade of broom-making as the entire amount 
of $7.26 might be expended by him in connection with his necessary home expenses,· 
such as providing for a family, parents, etc. 

While the provisions of the law authorizing the payment for lodging and 
support of pupils during their training under your supervision are, doubtless, meant 
to apply to needy persons, yet it is not to be assumed that one, in order to qualify 
under those provisions, should necessarily be a pauper or entirely without some 
income. 

It is my opinion that this question is one of administration which calls for 
the exercise uf ~utuu.l uiocrt!liun by your commission, and if it should be found 
that the amount received hy the applicant from the Industrial Commission is con
sumed in the payment of obligations resting upon him, the fact of his receiving 
the award referred to should not deprive him of the benefits of the section. If, 
on the other hand, it should be found upon investigation that from the proceeds 
of the award the applicant for admission to the training school is able to maintain 
):limself during his training period there would probably not exist any necessity for 
the payment of his hoard by your commission, and therefore no justification for 
such action on your part. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 
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1796. 

ROADS AXD HIGH\\'AYS-XO STATUTES :\L\KIXG IT CRDIIXAL OF
FEXSE FOR COXTRACTOR XOT TO :\lARK WITH RED LIGHT OR 
OTHER DAXGER SIGXAL, OBSTRUCTIOX L\WFULLY PLACED IN 
HIGHWAY. 

There is 110 statute makiug it a crimiual offeusc for a contractor not to mark 
~l!itlt a red light, or other dauger sigual, obstructious lawfully placed in a highway. 
There is, however, a civil liability for mzy uegligeuce. 

Cou:1m1:s, 0Hro, July 18, 1916. 

HoN. C. ELLIS :\IooRE, Prosccutiug Attomcy, Ca111bridge, Ohio. 

DEAR SIR :-1 have your inquiry of June 16, 1916, which inquiry reads as 
follows: 

"I have not made an exhaustive investigation concerning the statute, 
but with what examination I have made I have not found any statutory 
provision with any penalty attached thereto, requiring a contractor or any 
one leaving anything upon the public highway, to have the same marked 
with danger signals or red lights. There was some complaint about a con
tractor improving some of our roads, not keeping lights upon his machinery 
used in the improvement. However, he has since complied with this, and 
there is no immediate necessity for this being used. However, -I am 
anxious to know if you knew of any statutory provision covering this 
matter with reference to contractors and the public highway." 

By the expression "a contractor or any one" I understand you to refer to a 
contractor or other person lawfully engaged in the construction, improvement, 
maintenance or repair of a public highway. X ot every class of highway work 
requires the closing of the section of highway being improved, and it is apparent 
that where a highway is being improved and the same is not closed to public 
travel, it will be necessary at times to place materials or other obstructions in the 
road. Such placing of obstructions in or upon a public highway is not to be 
regarded as unlawful within the meaning of section 288 of the Cass highway law, 
section 13421-11 G. C., which provides that whoever unlawfully places any obstruc
tion in or upon a public highway shall be fined, etc. Your inquiry, as I understand 
it, is as to whether there is any statute making it a criminal offense for a con
tractor or other person engaged in the construction, improvement, maintenance 
or repair of a public highway, which highway is not closed to traffic, to fail to 
mark with a red light or other danger signal any material, tools, or other articles 
which he may lawfully place in the highway. 

I have carefully examined the statutes and do not find that the act referred 
to by you has been made a criminal offense by the legislature of Ohio. Where, 
however, the highway is unlawfully obstructed, the person placing the obstruction 
therein may be prosecutecl under section 13421-11 G. C. referred to above, or 
under section 13421-14 G. C., which provides that whoever digs up, removes, 
excavates or places any earth or mud upon any portion of any public highway, 
or builds a fence upon the same without legal authority or permission so to do, 
shall be fined, etc. 

I do not mean to hold, however, that a contractor lawfully placing material, 
machinery or other obstructions of a similar character within a highway and 
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failing to mark the same with red lights or other similar danger signals would 
not be liable ci\·illy to a person suffering lll)ury as a result of such conduct. 

Respectfully, 
EDWARD C. TURNER, 

A ttorney-Geueral. 

1797. 

ROADS AND HIGHWAYS-CASS HIGH\Y;\Y LAW DOES XOT AUTHOR
IZE COUXTY C0:\1:\IISSIOXERS TO APPROPRIATE PROPERTY FOR 
SOLE PURPOSE OF WIDEXIXG :\lAIN :\IARKET ROAD-I~TERPRE
TATIOX OF STATUTES AUTHORIZIXG APPROPRIATIOX OF LAND 
FOR ELil\IIXATIOX OF RAILWAY GRADE CROSSIXGS-EFFECT 
OF CASS HIGH\VA Y LAW lJPO~ SUCH PROCEEDIXGS-BOXD PRO
VISIOK FOR COUNTY'S SHARE OF COST DISCUSSED. 

1. 1\' either section 1 of the Cass higlm:ay law, section 6860 G. C., nor section 
19 of the act, section 6878 G. C. authori:::es county commissioners to appropriate 
property for the sole purpose of "<,oidcning a main market road. 

2. 1Vlzere the commissioners of a county are proceeding under section 8863 
G. C. et seq., and it becomes llccessarj• to purchase or af>f>ropriate land or property, 
the commissioners are authori:::ed to make such purchase or appropriation by section 
8867 G. C., and should proceed under that sectio11. In maki11g an appropriation of 
land or property under secti01z 8867 G. C. the commissioners should act in the 
nwnner provided by section 91 and 92 of the Cass !zig/amy law, sections 6912 mzd 
6913 G. C. and the related sections. 

3. The elimimztion of a railway grade crossing or the change of an existing 
railwa:y crossing cannot be considered an "improvement" under chapter VI of 
the Cass highway law. The power to appropriate la11ds or property necessary in 
the alteration of a railway crossing is not c011jerred by a11y pro"Loision of chapter VI 
of the Cass highway law, but is co11jerred by section 8867 G. C. 

4. The issue of bonds for the cou11ty's portion of the cost of changing a rail
way crossing is controlled by sectiu11 8870 G. C. 

5. It is not necessary that bonds for the coullty's portio11 of the cost of chaug
illg a rail"t,•ay crossing be sold before the agreemeut between the county and the 
railway company is made. 

6. IV!zere the cozmty commissio11ers are prucccdi11g under section 8863 G. C. 
et seq., sectz'on 2444 G. C. does uot af>f>ly. 

7. IVhcre the commissioners are proccedi11g u11d£'r section 8863 G. C. et seq., 
advertisement a11d sen•ice of 1zotice should be made as provided by sections 6912 
a11d 6913 G. C., although the railroad company constitutes the only abutting proP
erty owner and is the olllj• ow11er <••hose property is pr~rchased or appropriated. 

8. r:udcr s11ch circumsta11ces a trustee tmder a mortgage is to be regarded as 
a11 "ow11er" a11d is eutitled to uotice, a11d this is true ztoithout regard to whether 
default has been made in the condition of the mortgage. 

9. The fact that the corporati011 line of a cilj' bisects all improvemCilt pro
jected u11der sectiou 8863 G. C. rt seq., docs 110t destroy the jurisdictio11 of the 
cou11ty commissiollers, aud the procecdinrJs, p/a11s, specijicatio11s, etc., need not be 
af>f>rm•cd by the citi couucil. 

CoLVMBU~, OHIO, July 18, 1916. 

HoN. JoHN V. CAMPBELL, Prosecuting Atton1ey, Cinciunati, Ohio. 

DEAR SIR :-I have the following request for an opinion from Mr. Smith 
Hickenlooper of your office, under date of June 8, 1916: 
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"General Code, section 8864, provides for the· alteration of a grade 
'or other crossing' by unanimous vote of the county commissioners. Gen
eral Code, section 8865, provides for the publiCation and service of notice. 
Section 8866 provides for a resolution determining to proceed with the 
proposed improvement that shall be passed in not less than thirty nor 
more than ninety days after the original resolution. General Code, section 
8867, provides for the appropriation of land required to make the alteration 
in the highway 'in the manner provided by law for the appropriation of 
private property for public use.' Section 8868 provides for the apportion
ment of the cost of the improvement, including the cost of land purchased 
or appropriated, of which total cost the county shall pay not more than 
thirty-five per cent. and the railway company not less than sixty-five per 
cent. 

"The C. H. & D. Railway Company crosses Springfield pike, a main 
market road, a short distance south of the former village of Hartwell, now 
a portion of the city of Cincinnati. The corporation line of the city of 
Cincinnati runs along the center of Springfield pike at this point, the 
eastern portion of the crossing being within the corporate limits, and the 
western half in the county. X orth and south of the crossing the road
way is sixty feet in width and at the point of crossing is approximately 
only twenty-two feet in width between the abutments of the railway sup
porting the overhead structure. An effort to compel the railway company 
to remove these abutments from between the lines of the roadway ex
tended, failed by reason of the decision of the supreme court holding that 
the statute of limitations had run in favor of the railway before the county 
acquired title to the Springfield pike (92 0. S., 513). 

"This crossing, although an overhead one, is dangerous to travel by 
reason of its extreme narrowness, and the dip in the roadway at this point. 
The county commissioners, therefore, desire to enter into an agreement 
with the railway company to rebuild this crossing in such manner as to 
allow a roadway proper for the full width of forty feet with ten foot 
sidewalks on each side, the railway retaining the right to maintain sup
porting columns on the curb line and the railway company to perform 
the work of reconstruction. The commissioners also wish to issue bonds 
for the county's share of the cost of this improvement. It is estimated that 
the actual cost of construction of the new structure will be approximately 
$84,300.00, whereas a new twenty-two foot structure placed upon the pres
ent abutments would cost the railway only in the neighborhood of twenty
five thousand. Therefore, whether we figure the value of the property 
taken and the damage to the residue as the difference in the cost of the 
two structures, or as a capitalization of the increased depreciation charges, 
such value and damage to the residue would amount to more than thirty
five thousand dollars. A tentative understanding has been reached between 
the commissioners and the railway, that the commissioners will contribute 
to the cost of reconstruction a sum not to exceed thirty-five thousand 
dollars, and it is our desire to proceed under sections 8864 to 8868 of the 
General Code. In so doing we are confronted by several questions of 
procedure upon which we should like your opinion. 

"Section I of the Cass highway law gives the commissioners power to 
widen all roads in the cou~ty 'except intercounty and main market roads.' 
Section 19 of this law apparently gives the commissioners authority to 
widen all roads, without exception. Chapter I of the Cass highway law, 
contains no provision for the issue of bonds for the payment of compensa
tion for property taken. Section 85 gh·es to the county commissioners the 
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power to wi1len a roa1lway 'in connection with the proceedings fnr such 
imprO\·ement.' Sections 89 and 94 inclusive prcwide the procedure for 
making an 'impro\·ement.' Section 108 of the Cass highway law prO\·ides 
for the issue of bonds in anticipation of the collection of taxes. Sections 
253, 254 and 255 provide for a change of grade at railway crossings, 
but apparently do not cover an alteration of :;uch crossing • as here con
templated. 

"The procedure contemplated hy us is to agree with the railroad that 
the compensation for land taken and the damage to the residue shall be 
fifteen thousand, seven hundred dollars. This would make the total cost 
of the impro\·ement. including the value of property taken, one hundred 
thousand dollars, of which the county would pay thirty-five per cent., but 
not to exceed thirty-five thousand dollars. and the railway company sixty
five per cent. The only act performed by the county would be the acquiring 
of additional width of roadway. In other words the county would not 
make any improvement, properly so-called, under chapter 6 of the Cass 
highway law. And as section 8867 of the General Code, provides that 
property may be taken by the county 'in the manner provided by law for 
the appropriation of private property,' the following questions arise. 

"(1) Can the county commissioners appropriate property for the sole 
purpose of widening a main market road under either sections 1 or 19 of 
the Cass highway law? 

"(2) If there is a limitation upon the power of the commissioners 
under the Cass highway law to appropriate property for widening a main 
market road, can this power be inferred from the right given under section 
8867 of the General Code, which apparently limits such right to existing 
powers? And by what plan of procedure would the commissioners be 
governed? 

"(3) If the right to appropriate property to widen a main market 
road be not given by chapter I of the Cass highway law, can the alteration -
of a railway crossing be considerecl an 'improvement' under chapter 6, and 
the power to appropriate thus be deemed created under section 85 of that 
law; or, on the other hand, are the -improvements in connection with which 
the commissioners are given the power to widen such roadway under such 
chapter 6, limited to improvements of a character designated in that 
chapter? 

"(4) If the right to appropriate is derived from the Cass highway 
law, would the issue of boncls be controlled, in part or in whole, by the 
provisions of section 108 of that law, or by General Code, section 8870? 

"(5) ~Iust.the bonds he sold and the money he in the treasury, prior 
to the making of the agreement in question, under section 5660 of the 
General Code? 

"(6) Is any advertisement necessary, in an appropriation or purchase 
agn·ement of this :;ort, under section 2444 of the General Code, as amended 
106 Ohio Laws 423? 

"(7) \Vhere the railroacl constituted the only abutting property owner 
and is the only owner whose property is purchasccl or appropriated, is it 
essential that adverti:;ement and service of notice he made as required 
by either sections 11 or 12, or sections 91 ami 92 of the Cass highway law, 
or can the commissioners enter clin·ctly into ~uch agreement with the 
railway? 

" (H) \\'oul<l a tru~tee unclcr a mortgage iu which clef au It hac! or had 
not hel'n maclc, he con~iclcrecl an 'Owner,' and as ~m·h cntitlccl to notice 
under either section> 11 and 12 ur section 92 uf the Cass highway law? 
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"(9) Does the fact that the corporation line of the city of Cincinnati 
bisects this improvement, limit the powers of the commissioners in refer
ence thereto, or must the proceedings, plans. specifications, etc., be approved 
by the city council, the city contributing nothing to the improvement, as 
well as by the state highway commissioner?" 

Complying with my request of June 24th for a restatement of his second 
question, ~Ir. Hickenlooper. in a letter to this office under date of July 3rd, has 
re-phrased this question to read as follows: 

"Second: If there is a limitation upon the power of the commis
sioners, under the Cass highway law, to appropriate property for widening 
a main nbrket road, is such power conferred by section 8867, which ap
parently limits the power of appropriation granted by it to powers already 
existing or granted elsewhere? And by what plan of procedure would the 
commissioners be governed in making the appropriation under this section 
(8867) ?" 

Sections 1 to 19 inclusive of the Cass highway law, being sections 6860 to 
6878 G. C. inclusive, provide, among other things, a scheme for the widening of 
roads by county commissioners. Section 6860 G. C., being the first of these 
sections, reads as follows: 

"The county commissioners shall have power to locate, establish, alter, 
widen, straighten, vacate or change the direction of roads as hereinafter 
provided. This power extends to all roads within the county, except the 
intercounty and main market roads." 

Section 6861 G. C. relates solely to the width of roads to be hereafter located 
and established. Sections 6862 to 6877 G. C. inclusive, provide, among other 
things, a method of widening roads upon the petition of at least twelve free
holders residing in the vicinity of the proposed improvement. Section 6878 G. C. 
provides, among other things, a method of widening roads upon the initiative of 
the commissioners of any county or any joint board of commissioners of two or 
more counties, in which case no petition is necessary, provided the board or joint 
board acts by resolution adopted by a unanimous vote. There can be no question 
but that the provision of section 6860 G. C., to the effect that the power of county 
commissioners to widen roads shall not extend to intercounty or main market roads, 
relates to the scheme of procedure provided for by sections 6862 to 6877, G. C. 
inclusive, and I am also clearly of the opinion that this limhation on the power 
of the county commissioners was intended by the legislature to apply where a 
board of commissioners or joint board of commissioners acts without a petition 
under authority of section 687g G. C. I therefore advise you that sections 1 to 
19 inclusive of the Cass highway law, being section 6860 to section 6878 G. C. 
inclusive, do not confer upon county commissioners the power and authority to 
appropriate property for the sole purpose of widening a main market road. This 
conclusion is strengthened by the fact that under section 194 of the act, being 
section 1201 G. C., county commissioners are authorized to appropriate property 
where they are co-operating with the state in the construction of an intercounty 
highway improvement and land or property is needed by reason of the fact that 
the line of the proposecl improvement deviates from the existing highway or by 
reason of the fact that additional right-of-way is required for the improvement; 
and by the provisions of section 226 of the act. section 1231 G. C., the procedure 
where commissioners co-operate in improving a main market road is the same as 
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in the case of co-operation in the improvement of an intercounty highway. The 
language of section 5860 G. C. is to my mind capable of only one interpretation, 
to wit: That the authority of the county commissioners under this and the eighteen 
ensuing sections docs not extend to intercounty highways and main market roads. 
However, if there be any doubt as to the meaning of this language, and as to 
whether the limitation is effective when the commissioners, under authority of 
section 6878 G. C. act by unanimous vote and without a petition, then the fact 
that the legislature has in another part of the act conferred authority upon com
missioners to appropriate land and property where they are co-operating in the 
improvement of an intercounty highway or main market road, supports the con
clusion heretofore expressed in regard to the scope of their authority under 
sections 6860 to 6878 G. C. inclusive. 

Coming now to consider the second question submitted by ~Ir. Hickenlooper, 
and having concluded that there is a limitation upon the power of county com
missioners acting under sections 6860 to 6878 G. C. inclusive, to appropriate prop
erty for widening a main market road and that the commissioners do not have 
such power under the sections in question, it becomes necessary to consider the 
question submitted as to whether such power, is conferred by section 8867 G. C., 
which Mr. Hickenlooper observes apparently limits the power of appropriation 
granted by it to powers already existing or granted elsewhere. 

Section 8867 G. C. 90 0. L. 361, reads as follows: 

"The land or property required to make the alteration in the street 
or highway necessitated by the proposed improvement, shall be purchased 
or appropriated by the municipality or county after the manner provided 
by law for the appropriation of private property for public use, and the 
land or property required to make the alteration in the railroad or rail
roads necessitated by the proposed improvement, shall be purchased or 
appropriated by the railroad company or companies, after the manner pro
vided for the appropriation of private property by such corporation." 

Mr. H ickenlooper's observation is evidently dictated by the provision of the 
section above quoted, to the effect that the land or property "shall be purchased 
or appropriated by the * * * county in the manner provided by law for the 
appropriation of private property for public use." I think it is clear from this 
section that it was the intention of the legislature to confer upon county com
missioners the power to purchase or appropriate land or property where they are 
proceeding under section 8863 G. C. et seq., and I therefore advise you that where 
the commissioners of a county are proceeding under section 8863 G. C. and the 
succeeding sections, and it becomes necessary to purchase or appropriate land or 
property, the commissioners are authorized to make such purchase or appropriation 
by section 8867 G. C., and should proceed under this section. It is true that the 
power of appropriation granted by this section is limited to powers already existing 
or granted elsewhere, and the difficulty in determining the plan of procedure which 
would govern the commis~ioners in making the appropriation arises from the fact 
that they are required to proceed "in the manner provided by law for the appro
priation of private property for public use," and the further fact that there is no 
general appropriation statute applicable to and available for use by the county 
commissioners. It might he thought upon a' cursory examination that by the use 
of the language "in the manner provided hy law for the appropriation of 
private property for public use," the legislature intended to refer to section 
2446 G. C., which in its present form authorizes the appropriation of real estate, 
right of way or easement for a court house, jail or public offices or for a bridge 
and the approaches thereto or other la<••ful structure. 1 However, this conclusion 

_, 
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cannot be sustained by reason of the fact that section 2446 G. C. has been 
amended since the enactment of section 8867 G. C., and at the time of the enact
ment of section 8867 G. C., section 244U G. C. authorized the appropriation of 
real estate only for the purpose of a court house or a court house and jail. I am 
of the opinion that the plan of procedure by which the commissioners should be 
governed in making an appropriation under section 8867 G. C. is to be deduced 
from the fact that the purpose for which such appropriation of land or property 
is to be made is primarily the improvement of a highway, and that therefore the 
appropriation should be made in the manner provided by law for the appropria
tion of land for road purposes where the county commissioners make the appro
priation as an incident to the ordinary improvement of such highway. This method 
is at the present time regulated by the provisions of several of the sections of 
chapter VI of the Cass highway law. Upon the adoption by the county commis
sioners of a resolution declaring the necessity of joining with the railroad company 
in the alteration of the crossing and the intent of the county commissioners and 
stating the manner in which the alteration is to be made and giving the method of 
construction, and also setting forth what land or property it is necessary to 
appropriate, and how the cost is to be apportion5!d between the county and railroad 
company and other necessary facts, there should be published in addition to the 
notice required by section 8865 G. C., the notice required by section 6912 G. C., 
being section 91 of the Cass highway law, in so far as such notice relates to the 
taking of land or property, and such notice should state briefly that the land and 
property of the railroad company are to be appropriated and should be served on 
the company at least ten days before the day fixed for the hearing on claims for 
compensation. Subsequent proceedings should be had in compliance with the pro
visions of section 6914 G. C. et seq., in so far as such sections refer to the 
allowance of claims for land or property taken. 

Section 85 of the Cass highway law, section 6906 G. C. referred to by Mr. 
Hickenlooper, in his third question, reads as follows: 

"The board of commissioners of any county shall have power, as here
inafter provided, to construct a public road by laying out and building a 
new public road, or by improving, reconstructing or repairing any existing 
public road or part thereof by grading, paving, draining, dragging, gravel
ing, macadamizing, resurfacing or applying dust preventives, or by other
wise improving the same. The county commissioners shall have power to 
alter, vacate or widen any part of such road in connection with the pro
ceedings for such improvement." 

This section makes no reference whatever to the elimination or abolition of 
grade or other crossings and the provisions of the subsequent sections of chapter 
VI of the Cass highway law are not such as to lead to the belief that the legis
lature intended that these sections should apply to the elimination, abolition or 
change of such crossings. The only argument in favor of such construction would 
necessarily be based on the use of the language "or by otherwise improving the 
same," and under the familiar rule of statutory construction that where general 
terms follow specific words of a like nature, they take their meaning from the 
latter and are presumed to embrace only things or persons of the kind designated 
by them, I am of the opinion that the use of the language "or by otherwise 
improving the same" is not to be taken as conferring upon county commissioners 
the authority to alter or abolish grade or other crossings under the provisions of 
chapter VI of the Cass highway law. This conclusion is strengthened by the fact 
that full authority to deal with such crossings existed at the time of the passage 
of the Cass highway law under sections of the General Code which were left 
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unrepealed. I therefore aclvise you that the elimination or change of a railway 
crossing cannot he considered as an impron:ment under chapter VI of the Cass 
highway law and the power to appropriate lands or property nece>sary in the 
alteration of a railway crossing is not conferred by any provision of said chapter 
of the Cass highway law, hut is as has heen heretofore stated, conferred by section 
8867 G. C., and the provisions of chapter \'I of the Cass highway law are appli
cable only in so far as they are referred to hy section 8867 G. C. by the use in 
said section of the language ""in the manner provided hy law for the appropriation 
of private property for public use." In other words, the improvements in con
nection with which the commissioners are gh·en the power to widen roadways 
under chapter VI of the Cass highway law, are only such improvements as are 
designated in that chapter and the power to widen a roadway in connection with 
the alteration of a railroad crossing and to purchase or appropriate land for such 
widening is to be found in said section 8867 G. C. 

The answer to the fourth question submitted by Mr. Hickenlooper must be 
apparent from what has already been said. The right to appropriate land or prop
erty being conferred by section 8867 G. C., and not by the Cass highway law and 
the commissioners proceeding under section 8863 G. C. et seq., which sections 
provide a special method of procedure for the alteration or abolition of grade or 
other crossings, and this method of procedure including an authorization for the 
issuance of bonds, such bonds are to be issued under authority of section 8870 G. C. 

The fifth question submitted by 1\lr. Hickenlooper was considered by the 
court in the case of State ex rei. v. Amlin, 1 X. P., n. s. 517, which case was 
affirmed by the supreme court without report in 74 0. S., 447. The sections of 
the General Code now under consideration, to wit: sections 8863 to 8873 G. C. 
inclusive, were, prior to the codifification of 1910, known as sections 3337-8 to 
3337-17 inclusive, of the Revised Statutes. The above cited case had to do with 
the proposed construction of a structure intended to carry the street traffic over a 
railway and the construction of which was ·projected under the statutes now under 
consideration. The fifth branch of the syllabus reads as follows: 

"Such a structure must be built under the provisions of section 3337-8 
to 17, which is complete in itself, and permits county commissioners to 
contract with railway companies with reference to a division of the cost, 
and issue bonds therefor, without reference to the emergency hridge fund 
or the fact that there is not in the county treasury or in process of collec
tion sufficient funds to meet the expense." 

I understand that the agreement referred to in :\lr. Hickenlooper's fifth ques
tion is the agreement to be effected between the county and the railroad company, 
and in accordance with the decision of the court in the above cited case I advise 
you that it is not necessary that the bonds be sold and the money be in the treasury 
prior to the making of the agreement between the county and the company. 

Section 2444 G. C. as amended in 106 0. L. 423, reads as follows: 

"Before the county commissiom·rs purchase lancls to erect a building 
or bridge, the expense of which exceeds one thousand dollars, they shall 
publish and circulate handbills, and publish in one or more newspapers of 
the county notice of their intention to make such purchase, erect such 
building or bridge, and the location thereof, for at least four consecutive 
weeks prior to the time of that purchase, huildiug or location is made; 
except in case the county has land or buildings on or in or under which a 
public comfort station can be erected or installed, in which case the publi-
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cation of such handbills and in newspapers shall not be necessary. Such 
county commissioners shall hear all petitions for, and remonstrances against 
such proposed purchase, location or improvement. \\'hen a public comfort 
station has been erected or installed as herein- provided by a hoard of 
county commissioners, such board shall ha\·e control oyer and maintain the 
same.'' 

It is doubtful whether this section could he construed as applying to the 
alteration of railroad crossings in any view that might he taken of the same. In 
construing the scope and effect of this section, the following language was used 
in opinion No. 1058 of this department, rendered to Bon. Dean E. Stanley, prose
cuting attorney of \Varren county, on Xovemher 30, 1915, and found at page 2303 
of the Opinions of the Attorney-General for that year: 

"It is obvious that the purpose of this statute is to give the people of 
the county wherein such action is to be taken an opportunity to object to 
the purchase of land and the consequent location and erection of the build
ing or bridge thereon. In other words, the facts which bring into opera
tion the provisions of this statute are the proposed purchase of lands and 
the location and erection thereon of a building or bridge." 

A railroad crossing certainly cannot be regarded as a building, and it has not 
been generally regarded by the courts as a bridge. In any event, the reason for 
the application of section 2444 G. C. fails by reason of the fact, that advertise
ment is necessary under the provisions of section SR65 G. C., and this advertise
ment will serve to bring to the attention of the public the intention of the county 
commissioners in the premises. In view of the language of section 2444 G. C., 
and in view of the fact that the purpose of this section will be fully accomplished 
by the advertisement made under section 8865 G. C. l am of the opinion, and 
advise you, that no advertisement is necessary under section 2444 G. C. \n an 
appropriation or purchase agreement of the sort referred to by :\Ir. Hickenlooper. 
This is in accordance with the holding of the court in the case of State ex rei. 
v. Amlin, supra. 

It has been sufficiently indicated. I think, in my answers to the second and 
sixth questions submitted, that in so far as the purchase or appropriation of land 
or property is concerned the advertisement and service of notice should be made 
as required by sections 91 and 92 of the Cass highway law, sections 6912 and 
6913 G. C., and that the commissioners should not attempt to enter directly into 
an agreement of purchase with the railway company, hut should proceed in the 
manner set out in the Cass highway law. In view of the provision of section 
6914 G. C., that all claims for compensation for land and property to be taken 
shall be in writing, setting forth the amount of compensation claimed, together 
with a description of the property to be taken, and the further provision of section 
6912 G. C., that unless such claims are filed in writing on or before the time fixed 
for hearing said claims, the same shall be waived except as to minors and other 
persons under disability, it is my view that the publication and service of notice 
might be regarded as jurisdictional to the power of the county commissioners to 
take and pay for the land. In any event there is a sufficient argument in support 
of the proposition that advertisement should he made and notice served in accord
ance with the provisions of section 6912 and 6913 G. C. to warrant the statement 
that the publication anrl service of such notice should, as a matter of precaution, 
be made in the manner provided by the sections in question. 

Coming now to consider the eighth que>tion submitted by :\Ir. Hickenlooper, 
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it has generally been hl'ld that in condemnation or appropnatton proceedings a 
mortgagee is entitled to notice and compensation. The following is quoted from 
10 American and English Ency. of Law, 2nd Edision, 1192: 

"The courts are not agreed as to the proper disposal of compensation 
when mortgaged property is taken under the power of eminent domain. 
A large number of cases hold that it is the moregagee who should be paid. 

"Ancl it is an established rule that he is an 'owner of real estate' or 'a 
person interested' in such a st:nse that he is entitled to compensation for 
the loss he sustains; and if in the condemnation proceedings the mortgagor 
alone is recognized, the title of the mortgagee is not divested. He may 
bring trespass or he may foreclose and sell under the mortgage, first, the 
land subject to the right of way. If this proves insufficient to discharge 
the mortgage deed, then he may sell the right of way." 

The following is quoted from 15 Cyc., 845. under the title "Eminent Domain," 
and under the sub-head "Persons Entitled to X otice :" 

"A mortgagee is a party interested and is entitle~ to notice of the 
proceedings." 

This matter was before the court in the case of Harrison v. Village of Sabina, 
0. C. C., 49. Section 2237 R. S., then in force and relating to the appropriation 

of property by municipal corporations, provided that notice of the time and place 
of the application should be given to all the owners of the property sought to be 
appropriated. The court held that in proceedings under this and the related sections 
a mortgagee whose mortgage is duly recorded, is an owner within the meaning of 
the act in question and entitled to notice of the pendency of an appropriation 
proceeding. 

In view of the foregoing I advise you that a trustee under a mortgage should 
in the proceeding now under consideration be considered an owner awl eulilled to 
notice under the provisions of sections 91 and 92 of the Cass highway law, sections 
6912 and 6913 G. C., and this without regard to whether default has been made 
in the condition of the mortgage. 

In considering the last question submitted hy l\lr. Hickenlooper, attention is 
directed to the fact that section 8863, G. C. was amended in 106 0. L., 206, so as 
to confer upon county commissioners the same powers with respect to that part 
of a state, county or township road which lie' within the limits of a municipal 
corporation as are conferred upon municipal corporations to alter or require to be 
altered any railroad crossing, or to require any impovement in connection there
with to be made, and to apportion the cost thereof between the county and such 
railroad or railroads. It is true that under section 8863 G. C. this action is to be 
taken in tht: manner provided in section 8874 G. C. et seq., hut it is not con
ceivable that the legislature intended to con fer the greater power without con
ferring the lesser. In other words, section 8874 G. C. an1l succeeding sections are 
so framed that a railroad company may, under their provisions and subject to the 
approval of the proper court, he compelled to make changes in its crossings, while 
under section 8864 G. C. et seq., the matter is left to agreement. Since a board 
of county commissioners may now act under section 8874 G. C. et seq., as to state, 
county an<l township roads within municipal corporations, it set:ms clear that as to 
such roads they may also enter into an agreement with the railroad company under 
the provisions nf ,ection ~14 G. C. et seq. 

I therefore advise you that the fact that till' corporation line of 
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the city of Cincinnati bisects this improvement does not limit the powers of 
the commissioners in reference thereto, and it i~ my opinion that the proceedings, 
plans, specifications. etc., do not require the approval of the city council. Xo 
objection could be made, however, to the securing of such approval. 

This department has never directly considered the question of whether a 
road, bisected by the corporation line of a city, may properly be regarded as an 
intercounty highway or main market road, and it will not be necessary to deter
mine that question in connection with the matter submitted by ::\Ir. Hickenlooper. 
I suggest that as a matter of precaution, and in view of the provisions of section 
169 of the Cass highway law, section 1203 G. C., to the effect that where county 
commissioners improve an intercounty highway, the plans and specifications for 
the propo~ed improvement shall first be submitted to the chief highway engineer 
and shall receive his approval, the safe course to pursue in the present instance 
would be to submit the plans and specifications for the improvement contemplated 
by the commissioners of Hamilton county to the chief highway engineer for his 
approval, and I understand there will be no difficulty in obtaining the same. Mr. 
Hickenlooper, in his letter, has referred to sections 253, 254 and 255 of the Cass 
highway law, being sections 6956-2, 6956-3 and 7480 G. C. As suggested by him, 
these sections seem to apply in terms only to the raising or lowering of the grade 
on any road or high~vay above or below railroad tracks, and there is a serious 
question as to whether, under these sections, it would be possible to secure an 
alteration of an existing under crossing. In any event, it seems to be the desire 
of the county officials of Hamilton county to proceed under section 8863 G. C. 
et seq., and these sections furnish ample machinery for the accomplishment of the 
desired purposes and are not in my opinion modified in any way by the passage of 
the sections of the Cass highway law last above referred to. It is therefore my 
view that proceedings should be had under said section 8863 G. C. and succeeding 
sections of the General Code, rather than under sections 253, 254 and 255 of the 
Cass highway law. 

1798. 

Respectfully, 
Euw ARD C. TURNER, 

Attorney-General. 

STATE HIGH\VAY CO::\I::\IISSIOXER-AUTHORITY TO APPROPRIATE 
LAND OVER RAILROAD TRACKS-STATE C0::\1::\IISSIOXER SHOULD 
NOT EXERCISE AUHTORITY-l'\0 ::\fACHIXERY FOR SUCH OFFI
CER TO ENFORCE CONTRIBUTIOX BY RAILWAY CO::\IPANY. 

The state higlnmy commissio11er should 11ot attemf>l to exercise the authority 
co11jerred b}' sectio11 7480, G. C., where a raihc•ay company is umPilling to e11ter 
i11to a11 agrceme11t to assume a11d pay at least sixts-fi<-•e per cent. of the cost of 
the work involved, for the reason that no machinery is provided by which the state 
highway commissioner may enforce contribution by a milu•a}' compa11:y. 

CoLt:~lBl'S, OHIO, July 18, 1916. 

HoN. CLINTON Cow~:N, State Higlmay Commissio11er, Columbus, Ohio. 

DE.\R SIR:-Your recent communication relating to the improvement of inter
county highway X o. 160 in Vinton county reads as follows: 
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''The ~tate highway department an<! Yinton county de,ire tu imprO\·e 
a >~ction of intercounty highway X o. 160, in Vinton county, wh~re ;.aid 
highway n"w pa,ses unrkr the Baltimore & Ohio Southweotcrn H.ailway. 

"It is proposed to change the location of the highway from the point 
where it now crosses under the railway, something as outlined in the sketch 
accompanying this letter. 

"The department has aln:ady impronu this road from ~IcArthur to 
within a point of several hundred feet from the under crossing on the 
present highway. "\t thi;, time it was deemed advisable to discontinue the 
improvement far enough hack from the railroad to allow for a new loca
tion at this point in order to give a better and safer under crossing. 

"The legislation for the under crossing as it now exists is found in 
Vinton County Commissioner,' Journal Xu. 5, page;. 209-225-236-239, which 
shows that the road and crossing were established in December, 1896. 
At present this crossing is nothing more than a railroad bridge over Elk 
Fork creek whereby the highway was located through and under this 
bridge with a very limited amount of right of way. At this particular 
point the alignment is extremely bad, as you will note from the sketch, 
and the road is subject to overflow a number of times each year. 

"It seems impossible to build a satisfactory high~vay under this bridge 
and secure a proper and safe width to the highway without seriously inter
fering with the flow· of the stream under the bridge. 

"The department desires to be advised on the following questions: 
"First. Have we the authority to locate an under crossing for this 

highway at some other point, such as shown for the proposed highway 
Ly the accompanying sketch? 

"Second. If we have such authority by law, will you kindly outline the 
necessary steps to be taken by the department in order to get the railroad 
company to submit to such proposed under crossing? 

"Third. How is the cost of the proposed under crossing, if decided 
upon, to be divided between state, county and railroad company? 

"You will note from the sketch that the height of the railroad grade 
above the general level of the ground at the proposed under crossing i~ 
18 feet, and that the estimated yardage for a crossing 36 feet in width is 
1,000 cubic yards of earth to be removed. This, of course, is only approxi
mate but will serve the purpose, I believe, for such calculations as we 
now desire to make for the proposed under crossing." 

Replying to my request for additional information you advised me that 
according to a statement made by the county auditor to your division engineer, ~Ir. 
Ozias, the original grade crossing has been vacated hut that there seems to be 
nothing on the commissioners' journal to indicate this fact. You further state that 
the old grade crossing, the existing under cro~sing and the proposed under crossing 
all intersect the railroad at different points. You have also transmitter! to me cer
tified copies of the proceedings as found on the commissioners' journal relative 
to the change made in this highway several years ago. On September 8, 1896, the 
auditor was instructed to notify the general superintendent of the Baltimore & 
Ohio Southwestern Railway to meet the hoard of county commissioners for a 
conference in reference to the cros,ing. On December 12, 1896, the commissioners 
put an t•ntry on their journal reciting an application for the alteration of this 
roar! anrl or<lering that before further prot·eedings he hac! upon sairl application 
a hone! he gin·n. .\n undated resolution of the county commissioners recites the 
tiling of a bond and petition and the giving of notice of the filing of the petition 

9-Vol. II-A. G. 
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which appears to have been for an alteration of the highway, and in this resolution 
the bond is accepted and approved and viewers are appointed and they and the 
county surveyor ordered to meet on January 12, 1897, perform their duties and 
report their proceedings to the county commissioners. It appears that on :\larch 
1, 1897, the viewers having reported favorably on the change in the road, the 
report was publicly read for the first time. On :\larch 2, 1897, the report was 
publicly read for the second time. On :\larch 3, 1897, ·the report of the viewers 
was publicly read for the third time. Compensation and damages were allowed 
to certain land owners and it was ordered that the county auditor, after twenty 
days, if no appeal be taken, draw his order upon the county treasurer for the 
compensation and damages allowed, that the costs and expenses be paid out of 
the county treasury, that the several reports of the viewers, with the survey and 
plat of the road, be recorded, and that the road be established as a public highway. 
Assuming that you have been furnished with a complete transcript of the proceed
ings of the commissioners and have transmitted the same to me, these proceedings 
shed but little light upon the present status of the matter. inasmuch as no copy of 
petition is set forth and the report of the viewers is not entered in full on the 
journal of the commissioners. A transcript of the proceedings, also, fails to show 
what, if any, agreement was made with the railroad company relative to the location 
of the road under the bridge over Elk Fork creek. 

Section 255 of the Cass highway law, section 7480 G. C., reads as follows: 

"The state highway commissioner, county commissioners or township 
trustees shall have power to appropriate a right of way or crossing over 
railroad tracks, and lands held by railway companies, whether operated by 
steam or electricity, and shall also have the right to appropriate the nec
essary property and right to construct said crossing above or below the 
grade of said railway. Such proceedings shall be had thereon as are pro
vided for appropriation of property by municipal corporations. In case the 
grade of the road at such crossing shall be raised or lowered above or 
below the railroad tracks thereon, by agreement or order of the court, 
the cost of raising or lowering such grade shall be apportioned between 
the county commissioners or township trustees and the railroad company 
in the same proportion as in cases where a grade is raised or lowered on 
a crossing already established or existing." 

This section confers in terms upon the state highway commissioner the right 
to appropriate the necessary property and right to construct a crossing above or 
below the grade of a railway. It could hardly be argued that the legislature 
intended to confer upon the state highway commissioner the right to appropriate 
property and right of way for the construction of a crossing above or below the 
grade of a railway, without also conferring upon that official the right to construct 
such crossing. In view of the provision of the last sentence of this section, to 
the effect that the cost shall be apportioned in the same proportion as in cases 
where a grade is raised or lowered on a crossing already established or existing, 
there might be a question as to the applicability of this section where a road is 
merely diverted, and it might possibly be argued that the section applied only in 
the case of the establishment of a new road. However, in view of the scope of 
certain other provisions of this section, I do not deem it necessary in connection 
with your inquiry to pass upon the applicability of this section where a highway 
is merely diverted in order to obtain a more favorable location for the construction 
of a crossing under or over the tracks of a railway company. You will note 
that the section in question provides for a division of cost between the county 
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commissioners or township trustees and the railroad company, and there is no 
provi,.ion in the section in question to the effect that the provisions of law appli
cable to a municipality in securing <:hangl'> in railway crossings shall be applicable 
to the state highway commissioner, or that the state highway commissioner shall 
ha,·e the power and authority to invoke the jurisdiction of any court. In the 
view that I take of this statute it would not be possible for the state highway 
commissioner, acting under the same, to compel a railroad company to bear a 
share of the cost of eliminating a grade crossing or of constructing a crossing 
under or over the tracks of a railway company for use in connection with a newly 
established road. In other words, while the state highway commissioner clearly 
has the powrr to appropriate a right of way or crossing over railroad tracks, under 
certain conditions, and while the legislature has in terms conferred upon him the 
right to appropriate the necessary property ami right to construct a crossing above 
or below the grade of a railway, from which express grant of power may be 
inferred the right to construct such crossing, at least under certain conditions, 
yet even if it be assumed that the section now under consideration is applicable 
where an existing highway is diverted. as we11 as where a new highway is estab
lished, no authority is conferred upon the state highway commissioner, where he 
might undertake to construct a crossing, to institute procecdmgs or take steps 
which would result in compelling the railroad company to bear a part of the cost 
of a crossing. 1 t appears from your communication that Yin ton county is co
operating in the improvement of this road, and in view of the fact that your 
authority in the premises, conferred hy section 7480 G. C. is not as clear as might 
he desired, and in view of the further fact that it clearly appears from the section 
in question that no machinery is provided by which you can· compel contribution 
on the part of the railway company in case you should attempt to construct the 
crossing, and that, as I understand the situation, the railway company is in this 
instance unwi11ing to co-operate unless forced so to do, it is my view that you 
should not atttempt the construction of the crossing, but should refer this portion 
of the improvement to the county commissioners, who are given ample authority 
in the premises under the provision> of section 7480 G. C. and the two preceding 
sections of th<> Ca•" highway l;~w The two prererling sectiom, being sections 
6956-2 and 6956-3 G. C., are as follows: 

"Sec. 6956-2. The county commissioners may raise or lower, or cause 
to be raised or lowered the grade on any road or highway above or below 
railroad tracks thereon, and may require a railroad company operated by 
steam in such county, to raise or lower the grade of its tracks, and may 
construct ways or crossings above the tracks of any such railroad, or 
require such railroad company to construct ways or crossings that are to 
be placed under its tracks. The county commissioners of a county may 
require such railroad company to erect permanent piers, abutments or other 
appropriate supports in the ways, crossings, streets, roads or alleys, when
ever in the opinion of the county ccommissioners the raising or lowering 
of the grade of any such railroad tracks, or the raising or lowering of 
the construction of such ways, crossings, or supports may be necessary 
upon the terms and conditions, hereinafter set forth." 

"Sec. 6956-3. The provisions of law applicable to a municipality in 
securing the changes pointed out in the foregoing section shall be appli
cahle to a county in securing such changes with reference to such roads 
when located outside of a municipality, and the proceedings authorized in 
the case of a municipality by its council are authorized to be had by the 
county commissioners in securing the changes hereinbefore mentioned, 
and the county surveyor shaH take the place of the engineer of said munici-
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pality in all proceedings with reference to such changes, and the county 
commissioners are authorized to make application to the court in cases 
where the county and the railway company cannot agree as in the case of 
a municipality where there is a failure to agree and the same provisions of 
law as to the division of the expense of such changes shall apply to the 
county and railway company as are applicable in the case of a munici
pality and railway company, and all the provisions of law relating to such 
changes within a municipality shall, when applicable, apply to proceedings 
on behalf of the county commissioners." 

The matter can be worked out by the county authorities of Vinton county 
under the above sections, which sections adopt the provisions of law applicable 
to a municipality in securing the elimination of grade crossings. These provisions 
are found in section 8874 G. C. et seq., and under the same the railroad company 
is required to pay not less than sixty-live per cent. of the cost. As previously 
stated herein, I understand that the railway company is unwilling to enter into any 
voluntary arrangement looking toward an assumption of a part of the cost and 
expense of constructing an under crossing on the highway referred to by you, and 
I therefore advise you, in answer to your first and second questions, that whatever 
may be your authority in the premises, in view of the fact that it is proposed to 
divert an existing highway rather than to establish a new highway, you should 
not undertake to exercise any authority that you may have for the reason that 
no machinery is provided by which contribution on the part of the railway com
pany may be enforced. In any view that may be taken of section 7480 G. C., you 
should only attempf to exercise your authority thereunder where the railway 
company is willing to enter into an agreement to assume and pay at least sixty
five per cent. of the cost of the work. 

Referring to your third question, if the railway company and the county are 
able to reach an agreement, the cost of the crossing may he divided as may he 
mutually agreed between them, with the qualification that the railway company 
shall pay not less than sixty-five per cent., and the county not more than thirty
five per cent. of such cost. \\'here resort is to be made to the courts and the court 
finds that the public security and convenience require that the changes be made 
and that the plans presented are reasonable and practicable, and orders the changes 
made, the county will be required to pay thirty-five per cent. and the railroad 
company sixty-five per cent. of the cost of the work. 

I will not in this connection endeavor to point out the exact procedure to be 
followed by the county, as that is a question for the county authorities. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 
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1799. 

STATE BO.\RD OF PUBLIC BL'ILDIXGS-XO .\UTIIORITY TO LEASE 
A PART OF BUILDIXG .\CQCIRED BY PL'RCIIASE-ADJUTANT 
GEXERAL :\1.\ Y E:\IPLOY XECESSM{Y ASSIST.\XTS BUT CANNOT 
DELEGATE HIS POWERS. 

X o statutory authority exists for tire leasing 1>_\' tlzc state, through an}' officer 
thereof, of rooms in or portious of any building ur buildings u:lziclz might be ac
quired by tlze state for the primary purpose of housing state officers, departments, 
etc. 

TVIzile tlze adjutant general ma:y emf>/o_\' necessary assistants, lze may not dele
gate a1zy of lzis po-;cers -;,•itlz respect to public buildings. 

CoLuMscs, OHio, July 19, 1916. 

lioN. HERm:RT :\f. :\lYERS, Secretary State Roard of Public Buildilzgs, Columbus, 0. 
DEAR SIR:-1 acknowledge receipt of your letter of July 17th, and hasten 

to give an answer thereto. You inquire as follows: 

"The state board of public buildings wishes to be advised, whether it 
would be possible for the state of Ohio to own and operate a building and 
lease portions of it to indivicluals or corporations engaged in private 
enterprises; and whether, under the law providing for the supervision of 
public buildings by the adjutant general, the state could employ a manager 
to operate the building, who would he authorized and empowered to 
employ janitors, engineers, etc." 

That the state of Ohio, meaning thereby the government of the state as 
organized under the constitution, can own and operate a building, primarily (I 
presume) for the purpose of housing state offices and departments, and incidentally 
lease portions of it not needed for such primary purpose to individuals or cor
porations engagecl in private enterprises, is a question which I think is not difficult 
of solution as a matter of constitutional law. The state is now leasing to private 
individuals and corporations, for private industrial purposes, real estate acquired 
by it as a part of its public works. I may dismiss this feature of your inquiry 
with the statement that I know of no <'onstitutional ohjection to such a course; 
and when you inquire as to what the state may do the only question raiserl. is a 
constitutional one. 

The powers of the state, however, must he exercised through some appropriate 
agency; and where the cot;stitution does not itself designate the agent who shall 
exercise a sovereign power, the legislature must make the selection and delegate the 
power, if it be executive, to some executive or aclministrative officer. Therefore, 
it does not follow that because the state as a government in which as a whole 
certain sovereign powers have been vested hy the constitution may undertake a 
given enterprise, any particular executive officer of the state may execute this 
power on its behalf. 

In view of these considerations I assume that your inquiry requires me to 
ascertain whether under existing laws authority is committed to any state officer 
to do the things about which you inquire; in short, whether adequate machinery 
exists for the accomplishment of the purpose described by you. 

As the second part of your question suggest>;, it would he most natural to 
look to the statutes prescribing the powers and duties of the adjutant general 
for authority to do the things contemplated. 
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Section 146 G. C., as amended 106 0. L. 319, provides as follows: 

"By virtue of his office the adjutant general shall he superintendent of 
the state house. He shall have the supl'n·ision and control of the state 
house and heating plant therein, the tixing and placing of all offices, com
missions, departments and bureaus of the state therein, and full control 
and supervision of fixing and placing all officers. commissions, depart
ments and bureaus of the state in offices, buildings and rooms outside the 
state house when the same cannot be placed therein, materials and persons 
employed in and about the state house, the grounds and appurtenances 
thereof and all work or materials required in or about them. He shall rent 
all offices, buildings, and rooms for all officers, commissions, departments 
and bureaus of tile sta_te located outside the state house, and execute all 
leases in writing for the same on he half of the state subject to the approval 
of the governor and deposit a copy thereof in the office of the secretary of 
state within ten days after the lease has been executed." 

As you have been previously advised, the act providing for the appointment 
of a commission to investigate the office requirements of the officers, departments 
and commissions of the state, etc. ( 106 0. L. 463), authorizes the acquisition of 
a building other than the state house and the judiciary building for the housing of 
such state officers and departments as cannot be accommodated in the latter. 
Reading these two enactments together I am clearly satisfied that by necessary 
implication at least the adjutant general would have the authority to control and 
supervise any building other than the state house or the judiciary building which 
might be acquired by the state for the housing of state departments. 

So far as the express provisions of section 146, supra, go it must he admitted 
that they do not authorize the adjutant general to exercise any supervision and 
control of such outside building or buildings, or rooms, other than to "fix and 
place" the several departments, commissions, offices and bureaus of the state 
therein. That is, he may determine, subject. of course, to the provisions of positive 
law relative to the location of particular state offices, where a given department 
shall he housed; and to that end he may lease from others suitable rooms outside 
of the state house and the judiciary building. But no express authority beyond 
this is conferred upon him hy section 146. However, it is my opinion that the 
general assembly intended that should the state acquire a building outside of the 
state house, the management and control thereof should he vested in the adjutant 
general and not limited to the mere matter of the assignment of rooms. For 
example, his authority would go so far as to employ janitors and engineers for 
such building to the extent that the appropriations made for such purposes in 
106 0. L. 792 might be adequate for such purpose, together with any additional 
funds made available by valid transfers or emergency allo\vances. But to hold 
that the adjutant general has implied power and authority to operate and conduct 
a building for the housing of state officers and departments, when acquired by the 
state, would fall short of holding that there is reposed in him the pO\\:er to lease 
rooms in or parts of such building not immediately needed for the state's uses 
and purposes to private individuals and corporations for commercial and industrial 
purposes. 

\\'henever the power to lease public property has been conferred upon an 
agent of the state ample and adequate machinery has been created for the exercise 
thereof and limitations and safeguards have been thrown around the same. 
This is evidenced by the provisions of the law relative to the powers and duties 
of the superintendent of public works in the leasing of canal lands, and those of 
the auditor of state in the leasing of school and ministerial lands for oil and gas 
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purposes. In other words, as a matter of legislative policy in this state the power 
to lease is not and cannot he an implied power; therefore, it does not spring from 
the mere power to control and manage. Thus. the superintendent of public works 
has the management and control of the public works of the state, but he would 
have no authority to lease any part thereof without express statutory provision 
granting him such authority. 

I find no statute or constitutional provision committing to any other state officer 
than the adjutant general any powers whatsoever with respect to a building which 
might be acquired by the state for the housing of state officers and departments. 

It therefore follows that under the statutes as they exist at present no execu
tive officer is authorized on behalf of the state to execute a binding lease on any 
part of a building which might he acquired hy the state for the housing of state 
officers and departments. To this extent then your first question must be answered 
in the negative. 

Your second question, in so far as a delegation of powers is concerned. must 
likewise be answered in the negative. The adjutant general has the authority to 
employ such necessary assistants as the legislature has ma<le provision for by 
appropriation ; but nowhere in the ~statutes is there any authority for the adjutant 
general to delegate his powers to any other person. 

1800. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

CIVIL SERVICE-IXTERPRET A TION OF STATUTE PROVIDIXG FOR 
COLLECTION OF FEES FROM APPLICANTS WHO TAKE CIVIL 
SERVCE EXAWXATIOXS. 

Fees collected from applicallts for cic•il ser"i'lce examinatio11s 1111der the prot•i·· 
sions of section 486-11 G. C. as amc11ded 106 0. L. 407, uzay be deemed to be 
moneys "receiz•ed for thr state" under section 24 G. C. as amended 104 0. L. 178, 
'1l'itelt the examination is held for which sa,id fees are paid. After said examination 
is held said fees may not be retunzed to af>f>licallfs for all}' reaso11. 

If any af>f>licant is unable to attend such exami11ation /or 1"casolls which are 
satisfactory to the ci'1•il sen:ice commissio11 it may permit him to take a subsequen.! 
examilwtion without additional charge. 

If a11 exami11atio11 is annulled for fraud participants therein who are not per
sollally culpable may also be permitted to take the examinatiou held in lieu thereof 
without additional charge. 

If a11 exami11ation is ranee/led by order of the ri<•if sen•ice ro7nmission the fees 
collected for such examinatioll may be rctunzed to the af>f>lical!ls pay:ing in the 
same as such fees hare not bcel! recci'1•ed for the slate withill the meaning of said 
section 24 G. C .. supra, or under such rircumsta11res applicants 7.cV10 hm•e paid fees 
for such exami71atioll ma:r be permitted to take a subsequent cxami71alio1l without 
additional charge ij the}' so desire. 

Col.l"MBt·~. OHio, July 19. 1916. 

{/ze State Ci.-il Scn•i(e Commission. Cofzunl>us. Ohio. 

GENTLEMEN :-1 ha\c your lettt·r of July R, 191(,, submitting the following 
stat7ment and inquiry: 
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"Section 486-11 of the civil service law reads in part: 
"'X o fee or other assessment shall be charged for examination for 

positions, provided for by this act or by the rules of the commission pre
scribed thereunder, where the annual salary does not exceed six hundred 
dollars; for positions where the annual salary exceeds six hundred dollars, 
and is less than one thousand dollars, an examination fee of fifty cents shall 
be charged; for positions where the annual salary is one thousand dollars 
or more, an examination fee of one dollar shall be charged. All fees col
lected under the provisions of this act shall be paid into the state treasury 
to the credit of the general revenue fund, or in the case of cities into the 
city treasury.' 

"Section 6 of rule IV adopted by the commission, reads as follows: 
"'Every applicant for a position in the classified service must pay at 

the time his application is submitted, the fee provided by section 486-11 
of the General Code. X o fee thus paid shall be returned under any cir
cumstances after the application has been accepted, unless the applicant 
is prevented from qualifying or competing by act of the commission itself 
or its employes.' 

"Applicants frequently fail to appear for examination and ask that 
their fees be returned. Examinations are sometimes annulled by the com
mission, and it has been our custom to return fees paid along with the 
applications. 

"Has the civil service commission authority, under the law, to return 
fees paid, and under what conditions may such fees be returned?" 

Section 486-11 G. C., to which you refer, requires that you shall pay into the 
state treasury to the credit of the general revenue fund all fees for examination 
collected by you. This requirement must be considered in connection with the pro
visions of section 24 G. C. as amended 104 0. L. 178, which section reads as follows: 

"On or before ::\fonday of each week every state officer, state institu
tion, department, board, commission, college, normal school or university 
receiving state aid shall pay to the tr<tasurer of state all moneys, checks 
and drafts received for the state, or for the use of any such state officer, 
state institution, department, board, commission, college, normal school or 
university receiving state aid, during the preceding week, from taxes, 
assessments, licenses, premiums, fees, penalties, fines, costs, sales, rentals 
or otherwise, and file with the auditor of state a detailed, verified state
ment of such receipts. * * *" 

The provisions of this section apply to all fees for examination collected by 
you, and such fees must be paid to the treasurer of state as therein specified. The 
question therefore to be determined is when may such fees be deemed to have 
been "received" by you for the state within the meaning of that term as used 
in said section. Under the rule quoted in your letter an applicant is required to 
pay his examination fee at the time he files his application. While this require
ment is proper, and you have a right to enforce the same, yet the statute which 
authorizes the collection of the fee specifies that it shall he for an examination. 
Your commission reserves the right, and properly so under section 486-11 G. C. 
supra. to investigate all applications and may, after such inn~stigation, refuse to 
examine an applicant. In such a case the applicant does not receive as a consid
eration for the payment of an examination fee the thing which the statute 
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specifies shall be giYen him for said fee. It therefore would be wrong to retain 
his examination fee unrler such circumstances. 

I am of the opinion that fees for examination may he regardt'd as "receh·ed 
for the state," within the meaning of said section 24 G. C. supra, when the exami
nation is held for which they are coiiected by you and after the date of such 
examination they may not be returned by you for any reason. If any applicant 
has failed to attend such examination for reasons which are satisfactory to you 
he may be permitted to take a subsequent examination without charge. If an 
examination is canceiied by your order then the fees collected for such examination 
may he returned as they have not been received for the state within the meaning 
of section 24 aforesaid, or applicants who have paid the fees for such examination 
so cancelled may be permitted to take a subsequent examination without addi
tional charge. 

You mention in your inquiry that examinations are sometimes annulled. I do 
not know upon what legal grounds examinations may be annuiied except for fraud 
which makes it reasonably apparent that the whole transaction is vitiated by reason 
thereof. \Vhen an examination is annulled under such circumstances you may 
permit participants in such examination (who are not personaiiy culpable) to take 
a subsequent one held in lieu of the examination annulled without additional charge. 

1801. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney-General. 

CIVIL SERVICE-SUPERIXTE~DEXT OF COUXTY IXFIR:\IARY-IN" 
CLASSIFIED CIVIL SERVCE. 

The position of superiuteudel!t of a coullt)' ilzfirmar}• is withill the classified 
civil service, a11d a vacancy therein may ullly be filled us prU'l:ided bs the civil 
service far,• ill respect to appoilztmcuts to positimzs i11 the classified sen•ice. 

CoLt::l!nL'S, Omo, July 19, 1916. 

HoN. HENRY \V. CHERRINGTON, I'rosecuti11g Attoruc:y, Gallipolis, Ohio. 

DEAR Sm:-I have your letter of July 12, 1916, as foiiows: 

"Our inli rmary superintendent, who had been appointed under the civil 
service act, last April, was kiiied by a K. & :\!. train on July 3rd. The 
civil service commission has certified a list of three persons (and wives), 
eligible to the appointment of infirmary superintenclent and matron. 

"The death of the superintendent was a great shock to his family and 
to the county commissioners, one of whom owned the automobile which 
was struck by the train. The superintendent has a son who has been at 
the infirmary, and he is considered hy the commissioners perfectly capable 
of acting as superintendent. I advised the commi"ioners that they were 
compeiicd under the law to appoint from the eligible list furnished by the 
civil service commission, the list being obtained as a result of competitive 
examination held here in April, 1916. 

"The commissioners desire to appoint a superintendent who is not on 
the eligible list. At their request I respcctfuily ask if there is any way by 
which this can be accomplished." 
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Your advice to the county commissioners in respect to the appointment of said 
superintendent of the county infirmary was proper, and said commissioners may 
not make a legal appointment in any manner other than as advised by you. The 
position of superintendent of the county infirmary is within the classified civil 
service of the state and the vacancy therein must be filled from the competitive list 
certified to said commissioners by the state civil service commission. There is no 
provision of law which would warrant or sanction an appointment made in any 
other manner. 

Respectfully, 
Enw ARD C. TURNER, 

A ttomey-General. 

1802. 

ROADS AND HIGHWA YS-COUXTY CO:\I::\IISSIONERS WITHOUT AU
THORITY TO CO:\IPEL TRACTIOX COMPAXY TO PAY PART OF 
COST OF PAVIXG A ROAD RUXXIXG THRGUGH A VILLAGE
PLANS ADOPTED THEX ALTERED SHOULD BE APPROVED BY 
VILLAGE COUXCIL AXD XOTICE AGAIN GIVEX-NORTHERX 
OHIO TRACTIOX AXD LIGHT CO~IPAXY-VILLAGE OF NEW 
BERLIX. 

1. Where after plans and specifications have been approved and notice given, 
in compliance with the provisions of section 6952 G. C., it is discovered that some
thing has been omitted from the plans, specifications, profiles, cross-sections and 
estimates, or "''•here it is desired to make auy change in the same, a copy of the 
completed or altered plaus, etc., should be filed u:itlz the clerk of tlze village, and 
the plaus, etc., as completed or as changed, should be approved by the couucil of 
the village, and notice should be again gh•en in the ma1z11er pro"<•ided in the section 
in question. 

2. L'nder the facts as submitted 110 autho6ty exists to compel the 1Yorthenz 
Ohio Traction aud Light Compan::.' to pa)• a part of the cost of paving a road 
rzwniug through the village of N e"''' Berli1z, aud "'''hich road the commissioners of 
Stark county are impro·ving under section 6949 G. C. et seq. 

3. The one per cent. baud limitatiou pro"<lided by sectiou 3940 G. C. applies to 
bauds issued wzder section 6953 G. C. 

Cou::-.mus, OHio, July 19, 1916. 

The Bureau of Iuspectio1z and Supen•ision of rubfic offices, Columbus, Ohio. 

GENTLD!EX :-1 have your request for an opinion under date of :\lay 5, 1916, 
which request reads as follows: 

"\Ve would respectfully request your written opm10n upon the follow
ing question submitted by the solicitor of the village of Xew Berlin, Ohio. 
As the letter of :\Ir. C. G. Herbruck clearly sets forth the matter, we 
simply submit his letter and would ask an interpretation thereof for 
transmittal to the officials of said village. 

"'I am writing as solicitor of the village of Xew Berlin, Ohio. The 
commissioners of Stark county, under and by virtue of the recently enacted 
Cass road law, are paving a road running through said village, and the 
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village, under provision of section 6950 of the General Code, has expressed 
its desire of paving said road to an increased width. and the county sur
veyor prepared the necessary plans, protiles, specifications and estimates 
for said imprm·ement to said increased width. which were in due time 
received by the council of said village ancl were approved and confirmed, 
and the necessary notice was gh·en as provided in section 5962 of the 
General Cocle, and it now develops that the estimate as made by the county 
surveyor die\ not include an 8-foot ~trip occupied by the X. 0. T. & L. Cu. 
for street railway purposes. and a new estimate is being prepared covering 
this additional expense, and we desire to know whether or not this new 
estimate must be approved by council, ancl thereafter a notice be published 
as provided hy section 5%2, G. C. 

•· 'Also kindly advise whether or not the cost of paving the 8-feet 
strip of ground in said street occupied by the X. 0. T. & L. Co., or the 
5-foot strip between the rails, can be assessed against the X. 0. T. & L. 
Co., and coilected. I might add for your information that the X. 0. T. & 
L. Co. secured its franchise from the county commissioners a number of 
years ago, at which time the village of Xew Berlin was not incorporated, 
and said original franchise does not provide that the street car company 
should pave its right of way. 

" 'Also kindly advise whether or not the one per cent. bond limitation, 
as provided by section 3940 of the General Code, applies to bonds issued 
for paying the city's portion of an improvement under the Cass road law. 

"'As the village is anxious to expedite the legislation as much as possi
ble, an early reply would be greatly appreciated.' " 

I assume that the solicitor of the village of X ew Berlin intends to refer 111 

his communication to section 6952 G. C., rather than section 5962 G. C. 
Section 6951 G. C. contains the following provision: 

"After the plans, specifications, prolilf'', cro.ss-sections and estimates 
have been returned to the county commissioners by the county surveyor, 
and by them approved, the county commissioners shall cause a copy thereof 
to be filed with the clerk of said municipality." 

Section 6952 G. C. contains the following provision: 

"Upon receipt of such copy the council of such municipality may ap
prove such plans, specifications, profiles, cross-sections and estimates 
* * *. After such plans and specifications have been approved * * *, 
council shall cause notice to be given that said plans have been approved 
* * *, by one publication in some newspaper in general circulation in 
the municipality. * * *" 

\Vhile the provision of the statute relating specially to notice refers only to 
plans and does not refer to specifications, profiles, cross-sections and estimates, 
it is apparent from the context that the word "plans," as last used in the above 
quoted provision, is intended to include specitications, proli les, cross-sections and 
estimates. In other words, a copy of the completed plans, specifications, profiles, 
cross-sections and estimates should he on' tile with the clerk of the village before 
the notice prodded by section 6952 is gin·n. \\'here after the plans and specifica
tions have been appruwd and the notice given, in compliance with the provisions 
of section 6952 G. C., it is discovered that something has been omitted from the 
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plans, specifications, profiles, cross-sections and estimates, or where it is desired 
to make any change in the same. a copy of the completed or altered plans, specifi
cations, profiles, cross-sections and estimates, as the case may be, should be filed 
with the clerk of the village and the plans, specifications, profiles, cross-sections 
and estimates, as completed or as changed, should be approved by the council of 
the village, and notice should be again given in the manner provided in the section 
in question. Irregularities in procedure, while not always fatal, are to be avoided 
where the validity of bonds or special assessments is involved, and the first question 
contained in the inquiry of the village solicitor of ~ ew Berlin is, therefore, to be 
answered in the affirmative. 

Referring to the second inquiry submitted by the solicitor of the village of 
X ew Berlin, the statement of facts excludes the proposition that the traction com
pany might be required to pay for or do any paving by reason of a provision in its 
franchise. It should also be observed that the road or street in question is being 
improved by the county commissioners and not by the village and any right which 
the statute might con fer on the village to require the traction company to pave 
between the rails or between the ends of the ties, in case the improvement were 
being constructed by the village, need not be considered in connection with the 
present inquiry. If the traction company can be required to do or pay for any 
paving, in the absence of a franchise provision, authority to enforce such action on 
the part of the company must therefore be found in the statutes relating to road 
improvements by county commissioners or must be conferred upon the village by 
the statute now under consideration. The authority of the county commissioners 
in the premises is to be found in section 1S7 of the Cass highway law, section 
6956 G. C. This section relates to two conditions, the one where railway tracks 
cross a street or road, and the other wl:::re a street or interurban or other railroad 
or railway lies within the improved portion of a roadway. 

It is apparent from the statement of facts submitted that the first condition 
does not obtain in the case now under consideration. The tracks of the ~orthern 
Ohio Traction and Light Company do not cross the street or road being improved, 
but they lie within the portion of roadway which it is proposed to improve. 

In so far as the power of the county commissioners in the premises is con
cerned, the same is therefore limited to the express authority conferred by the 
latter part of section 6956 G. C. The pertinent provision of the section in question 
reads as follows: 

"\Vhenever a road or street is improved where a street or interurban 
or other railroad or railway lies within the improved portion of the road
way, such railroad or railway grade shall in all respects be changed to 
meet the approval of the county surveyor unless otherwise provided for 
in the grant or franchise, by virtue of which such railway operates on or 
occupies said highway, and costs of such change of grade be paid by such 
company under the law or by the terms of its franchise or grant, shall be a 
lien upon the property of such company and the proper authorities may 
provide for the payment of the amount chargeable against said company 
under the law or by the terms of its franchise or grant, in installments 
as in the case of other property owners, and such installments shall bear 
interest as in other cases, and the board of county commissioners or other 
authorities m~y issue honds in anticipiltion of the collection of said install
ments." 

It is apparent that un<ler the above quote<! pro\'l~lon the county comm1sswners 
are without authority to require the X orthern Ohio Traction and Light Company 



ATTORNEY -GENERAL. 1261 

to pave any portion of the street or road occupied by its tracks. The authority 
of the county commi,~ioncr>, unless restricted IJy the terms of the franchise here
tofore granted to the company, is only sufficient to enable the commissioners to 
require the company to change its grade to meet the approval of the county sur
veyor and to collect the cost of 'uch change of grade from the company in the 
manner provided in the section in question. 

Coming now to consider the authority of the village in the premises, it should 
tirst be observed that the county cummis:.ioners cannot extend the improvement 
into or through the village without the consent of council. If the council docs 
not desire the street imprond to a greater width than that contemplated by the 
proceedings for said improvement by the board of county commissioners, the 
council may or may not assume and pay a part of the cost, but if the council 
desires to improve to a greater width than is contemplated by the proceedings 
for the improvement by the county commissioners, then it would seem from the 
statute that the village must assume a portion of the cost and expense, and, under 
these circumstances, the village must also pay all compensation and damages on 
account of the improvement. \\"here the village is a party to the improvement, to 
the extent of assuming any part of the cost and expense, the method of providing 
the funds for the village's share of the cost is expressly provided by the statute. 
It is apparent from a consideration of section 6952 and section 6953, G. C., that the 
village may raise by general taxation all of the funds necessary to meet its por
tion of the cost am! expense, or it may assess against abutting property owners all 
of the cost and expense of the improvement to IJe paid by it, or it may raise a 
part of its contribution by general taxation and specially assess the remainder 
against abutting property owners. The traction company cannot IJe regarded as 
an abutting property owner and there is no authority in the special scheme of road 
improvement now under consideration for compelling the traction company to 
pave any portion of the roadway occupied by it, or authorizing an assessment 
against it on account of the construction of the improvement. 

I therefore conclude, in answer to the second inquiry submitted by the solicitor 
of the village, that where, under the facts submitted by him, an improvement is 
projected under authority of section 6949 G. C. et seq., there is no authority, in 
the absence of a franchise provision, for compelling a street or interurban rail
way company, occupying with its tracks the road to be improved, to pave any 
portion of said roadway, and there is no authority for assessing against such 
company any portion of the cost of the improvement. 

Replying to the third question submitted by the village solicitor, reference 
must first be had to section 6953 G. C., which provides that in anticipation of the 
collection of assessments to be made against abutting property and in anticipation 
of taxes levied for the purpose of providing for the payment of the village's 
share of the cost of the improvement, the village is authorized to sell its bonds 
under the same conditions and restrictions imposed by law in the sale of bonds 
for street improvements under the exclusive jurisdiction and control of the council. 
The sale of bonds for street improvements under the exclusive jurisdiction of a 
village council is authorized by section 3939 G. C. The one per cent. limitation 
provided by section 3940 G. C. expressly applies to bonds issued under authority 
of section 3939 G. C., and is adopted by reference as to bonds issued under 
authority of section 6953 G. C. 

I therefore advise you that the one per cent. hond limitation provided by 
section 3950 G. C. applies to bonds issued for paying the village's portion of an 
improvement under the Cass highway law. The village solicitor, in his communi
cation, refers in his third question to cities, but I understand his inquiry is intended 
to apply only to villages. As has been heretofore pointed out in the opinions of 
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this department, county commissioners are not authorized to extend proposed road 
improvements into cities. 

This opinion, in so far as it relates to the second question submitted, is based 
on the facts of the particular case, one of these facts being that the franchise of 
the company through what is now the incorporated village of Xew Berlin was 
granted by the county commissioners prior to the incorporation of the village. 
Section 1231-4 G. C., 103 0. L. 461, cannot be invoked as it is applicable only to 
intercounty highways and main market roads which are being improved under the 
direct supervision -of the state highway commissioner. 

1803. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney-General. 

OHIO AGRICULTURAL EXPERL\IEXT STATION-ADA:\1-HATCH FUXD 
RECEIVED FROM' FEDERAL GOVERX:\IEXT FOR PURPOSE OF 
CONDUCTIXG AGRICULTURAL EXPERL\IEXTS-HOW SUCH FUXD 
SHOULD BE APPROPRIATED. 

Ftmds appropriated by the general goz•emment under the Adams-Hatch laws 
for the purpose of conducting agricultural experiments a11d accepted by the state 
for such purpose should be· paid into tlze state treasur:y under the pro·visions of 
section 24 of the General Code. Such fu11ds a11d tlze accretio11s thereto should 
constitute a special trust fund for the uses and purposes desiguated a11d not subject 
to appropriatious for general purposes. The appropriation of "all mone:ys appro
priated by the United States go~·en111ze11t which are rzou.· in the Adams-Hatch fund 
or uihich may be credited to such fund prior to July 1, 1917," is to be regarded as 
all appropriation of the Adams-Hatch fwzd a11d accretions thereto. 

CoLDMBT.:s, OHio, July 19, 1916. 

MR. CHARLES E. THORNE, Director of the Ohio Agricultural Experiment Station, 
Wooster, Ohio. 

DEAR SIR:-Your request for an opinion is as follows: 

"Under another cover I am sending you copies of bulletin No. 1 of 
this station, containing a copy of the national law, providing for agricul
tural experiment stations in the several states, known as the Hatch act, and 
of the twenty-fifth annual report, containing a copy of the supplementary 
national act, known as the Adams act, (p V)and of instructions of the 
secretary of agriculture respecting work under act (p XVI). Both of 
these acts have been accepted by the general assembly of the state. 

"Under the provisions of the Adams act this station is conducting, as 
one of several projects carried by this fund, a series of investigations on 
the nutrition of the milch cow, which requires the purchase of a herd of 6 
to 12 cows, the care and feeding of these cows for 3 to 6 months, after 
which they must be replaced by fresh cows. 

"For many years the national appropriations to this station, which are 
sent quarterly in advance, were deposited in hank hy the treasurer of the 
station and drawn upon as required. Under this arrangement, in such 
experiments as the one above described. the money recei\'ed from the sale 
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of the cows and their milk was used to purchase the new herd and con
sequently a large amount of work could be accomplished with a relatively 
small amount of money. 

"Under recent rulings the station is required to deposit these national 
funds in the state treasury, to be re-appropriated biennally by the state 
legislature. It is also required to turn into the state treasury all receipts 
from sales of produce of whatever kind, to be placed to the credit of the 
general revenues of the state. 

"Under this requirement it will be impossible to conduct such an inves
tigation as that above described, because the necessary funds would be 
almost immediately converted into the general revenues of the state. We 
therefore ask your opinion upon the following point, namely: 

"Is it proper for the state to require funds appropriated by the general 
government for a specific purpose and accepted by· the state for that pur
pose to be converted into the general revenues of the state, subject to re
appropriation by the state legislature?" 

In response to my request for additional information you advised me by sub
sequent letter as follows: 

"In reply to yours of the 29th, I have to say that special separate ac
counts of the Adams and Hatch funds are kept, apart from the fund 
appropriated by the general assembly. Expenditures for cows, forage and 
all other supplies, and for all labor involved in the particular experiments 
referred to were made from the Adams fund exclusively. Ko expenditures 
contributing to the value of the cows or of their products were made from 
the state appropriation. The only expenditures from state appropriations, 
in the interest of this investigation, were for the major parts of the salaries 
of the chief of the department of the station having this experiment in 
charge, and of chemists, working under his direction, on the products of 
thP experimPntal fperling." 

Section 5 of the Hatch act, passed by congress and approved ::\larch 2, 1887; 
page 7 of bulletin ::\ o. 1, Ohio Agricultural Experiment Station, is as follows: 

"That for the purpose of paying the necessary expenses of conducting 
investigations and experiments and printing and distributing the results as 
hereinbefore prescribed, the sum of fifteen thousand dollars per annum is 
herehy appropriated to each state, to be specially provided for by congress 
in the appropriations from year to year, and to each territory entitled under 
the provisions of section eight of this act, out of any money in the treasury 
proceeding from the sales of public lands, to be paid in equal quarterly 
payments, on the first day of January, April. July and October in each 
year, to the treasurer or other officer duly appointed by the governing 
boards of said colleges to receive the same, the first payment to be made 
on the first day of October, eighteen hundred and eighty-seven; provided, 
however, that out of the tirst annual appropriation so received by any sta
tion an amount not exceeding one-fifth may be expended in the erection, 
enlargement, or repair of a building or buildings necessary for carrying 
on the work of such station; and thereafter an amount not exceeding five 
per centum of such annual appropriation may be so expended." 

The Hatch act of 1887 was supplemented by the passage of the Adams act in 
190fi the act being entitled: "An act to provide for an increased annual appro-
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priation for agricultural experiment stations and regulating the expenditure thereof." 
In section 1 of the Adams act, page 5 of bulletin 176 of the Ohio Agricultural 

Experiment Station, it is provided that the amount appropriated is: 

"to be applied only to pay the necessary expenses of conducting original 
researches or experiments bearing directly on the agricultural industry of 
the United States, having due regard to the varying conditions and needs 
of the respective states or territories." 

Section 2 of the Adams act, in part, is as follows: 

"That the sums hereby appropriated to the states and territories for 
the further endowment and support of agricultural experiment stations 
shall be annually paid in equal quarterly payments on the first day of 
January, April, July and October of each year by the secretary of the 
treasury, upon the warrant of the secretary of agriculture, out of the 
treasury of the United States, to the treasurer or other officer duly ap
pointed by the governing boards of said experiment stations to receive the 
same, and such officers shall be required to report to the secretary of agri
culture on or before the first day of September of each year, a detailed 
statement of the amount so received and of its disbursement, on schedules 
prescribed by the secretary of agriculture. * * *" 

It will be noted from a reading of section 2 of the act that the money therein 
appropriated is made payable to the treasurer or other officer appointed by the 
governing board of the experiment station to receive the same. 

I find upon enquiry at the office of the auditor of state that the available 
appropriations under the two acts referred to are on deposit in the state treasury 
to the credit of the Adams-Hatch fund, and that an appropriation for the purposes 
designated has been made as shown on page 677, 106 Ohio Laws, as follows: 

"All monies appropriated by the United States government which are 
now in the Adams-Hatch fund, or which may be credited to such fund 
prior to July I, 1917." 

It will be noted that the only monies specifically appropriated are those which 
may be credited to the fund from appropriations made by the United States gov
ernment, no reference being made to funds which may accrue from the sale of 
products arising from the use of such funds in the experiments conducted under 
the provisions of the Adams-Hatch laws, nor for funds received from the sale 
of any stock purchased with such funds. 

Section 24 of the General Code, as amended 104 Ohio Laws 178, is as follows: 

'On or before ~Ionday of each week every state officer, state institu
tion, department, board, commission, college, normal school or university 
receiving state aid shall pay to the treasurer of state all moneys, checks 
and drafts received from the state, or for the use of any such state officer, 
state institution, department, board, commission, college, normal school or 
university receiving state aiel, during the preceding week, from taxes, 
assessments, licenses, premiums, fees, penalties, fines, costs, sales, rentals, 
or otherwise, and file with the auditor of state a detailed, verified state
ment of such receipts. Where fees and tuitions are paid to the officer or 
officers of any college, normal school or university receiving state aid, said 
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officer or officers ~hall retain a !"Ufficient amount oi said tuition fund and 
fees to enahle said officer or officers to make refunds of tuition and fees 
incident to conducting oi said tuition funcl and fees. . \ t the enrl of each 
term of any college, normal school or university receiving state aid, the 
officer or officers having in charge said tuition fund and fees shall make 
and file with the auditor of state an itemized statement of all tuitions and 
fees receh·ed and disposition of the same." 

It will be observed that the terms of the statute are emphatic as to the pay
ment into the state treasury of all moneys, checks and drafts "received for the 
state," or for the "use of any such state officer or state institution," no exception 
being made with reference to the particular funds in question. 

Your precise question is: 

"Is it proper for the state to require funds appropriated hy the general 
government for a specitic purpose and accepted hy the state for that pur
pose to be converted into the general revenues of the state, subject to re
appropriation hy the state legislature?" 

For a proper consideration of the matter the question should be considered 
from two angles: 1. Should the fund appropriated by the general government for 
a specific purpose he converted into the state treasury? and, 2. To what fund in 
the state treasury should the fund so appropriated hy the general government be 
credited? 

Section 270 of the General Code provides, in part, as follows: 

"All moneys paid into the state treasury, the disposition of which is 
not otherwise provided hy law, shall be credited by the auditor of state 
to the general revenue fund. * * *" 

Ry the provisions of the feeler:~! legisl:ttion appropriating the .\dams-Hatch 
fund for the use of state officers in carrying on the experiments for which it was 
designed, it may be said that the disposition of the money appropriated thereby 
was provided by law as comprehended hy section 270 of the General Code, supra. 
The acceptance of the Adams-Hatch fund appropriation by the state imposed an 
obligation on the state to use the fund for the purpose designated, and accordingly 
the .\dams-Hatch law fun<ls paid into the treasury constitute in the treasury a 
separate and distinct fund, no part of which i,.; subject to appropriation for general 
purposes as arc the general revenues of the state. 

This interpretation has been recognized hy the gt•neral assembly in its appro
priation to the agricultural commission of 

"all moneys appropriated by the United States gm·ernment which are now 
in the Adams-Hatch fund, or which may he credited to such fum! prior to 
July 1, 1917." 

Your statement is to the effect that unless the fund may be re-invested through 
the necessary changes in your cows it will he impo,sihlc to conduct the investi

. gations for which the fund was originally created. 
That it was the purpose of the general assembly to confine the fund to the 

specific purpose is manifest, and it is my opinion that the business nece>sities of 
its operation demand and justify its being kept intact as far as possible by crediting 
to the Adams-Hatch fund set up in the auditor's office all moneys received from 
the sale of cows or milk used in the experiments referred to on the ground that 
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such receipts are a part of the funds appropriated by the general gonrnment. 
This would make the necessary funds available for your purposes and would not 
hamper the experiments. I would suggest in the future, however, that to' care for 
this and kindred matters a rotary fund be established. 

1804. 

Respectfully, 
EDWARD c. TCRNER, 

Attorney-General. 

CAXAL LAXDS-LEASE OF SA~IE TO CITY OF CIXCIXXATI-ACTS OF 
1911, 1913 AXD 1916 COXSIDERED-ACT OF 1913 WITHOUT EFFECT 
SINCE XO LEASE WAS EXECUTED UXDER IT-HOW :--.JEW LEASE 
SHOULD BE EXECUTED. 

The executiou of the new lease pro<>ided for by ameuded senate bill .\' o. 255, 
106 0. L. 293, is gm•erned by the first fiz•e sectio1zs of seuate bill No. 259, 102 0. L. 
168, aud by said ameuded seuale bill .\' o. 255, and in the executiou of said lease 110 
reference is to be had to house bill No. 562, 103 0. L. 720. 

CoLL'MBCS, OHio, July 22, 1916. 

Hox. A. V. DoXAHEY, Auditor of State, Columbus, Ohio. 

DEAR Sm :-1 have your communication of ~lay 29, 1916, relating to the 
leasing of a part of the ~Iiami and Erie canal to the city of Cincinnati, which 
communication reads as follows: 

"\\' e are about to prepare the lease required to be executed and deliv
ered by the governor under the act of l\Iay 17, 1915 (106 0. L. 293), and 
certain doubts have arisen as to the provisions to he placed in such lease 
and the uses to which the grant is limited. 

"1. The original act covers the canal from a point 300 feet north of 
~Iitchell avenue to the east side of Broadway in the city of Cincinnati. 

"The act of 1913 (103 0. L. 720) apparently covers an additional part 
of the canal extending to St. Bernard. 

"This act of 1913 required the execution of a new lease which has 
not apparently been executed. 

"The act of 1911 limited the use to certain purposes other than rail
ways. 

"The act of 1913 extended the use to railways. 
"The question arises from the terms of these two acts of 1911 and 

1913, whether the latter did not confine its purposes to the extended portion 
of the canal. 

"\Ve find, for instance, that section 1 of the 1911 act is not repealed 
nor amended, but that the section 1 of the act of 1913 provides for the 
grant of additional parts of the canal, the words employed being 'In addi
tion to the lease or parts of the ~liami and Erie canal heretofore made 
to the city of Cincinnati,' etc. 

"Then, section 5 of the act of 1911 was not amended nor referred to, 
in its stead a similar provision, known as section 4 in the act of 1913, was 
made covering the same ground, and especially speaking of approval of 
valuation 'on said portion of such canal.' 
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".-\!so the method of ascertaining the rents for the new portion i. c. 
'for said part of such canal' is determined hy reference to the appropriate 
sections of the act of 1911. 

"On the other hand we tind that in section 4 of the 1913 act, in the 
prm·ision for the construction of works for supplying water t" le,.,,ees of 
the state, thl' prm·ision is limitecl to 'that portion of thl" canal to he ahan
doned under the act of :\lay 15. 1911,' tending to show an intent on the 
part of legislature to have the entire >'ection 4 of that act apply to the 
whuk portion to he abandonee! except that particular provi;;ion. .\!so in 
section 4 of the 1913 act we lind tht: gauge of the anticipated Lake-Ohio 
river canal changed from 9 to 5 feet for the entire distance. 

"Qu.:r;y: Iu cxt:cuting the new lease proviclt:d for in section 6 of the 
1915 act, shall we he governed hy the 1913 act as well as by the act of 1911 
111 the following respects: 

"(A) In extending the uses to railways. 
"In this connection we call attention to the fact that, if the act of 1913 

is not applicable, then we have this peculiar situation: 
"The act of 1911 limits the use to streets, etc. Railways arc not 

specitied as a use enjoyed from the grant. 
"Section 5 as amended in 1915 (106 0. L. 293) says that 'Xothing 

herein shall be held or interpreted to prevent the construction or operation 
by said city of Cincinnati, or its grantees, of a subway X X X for the use 
of streets, electric, suburban or interurhan railways or terminals,' and for
bids the use for railways of a certain portion of the property within the 
city of Cincinnati. 

"The question is, tirst, whether the provision of the amended section 
5 to the extent that it refers to railways, is not confined to that part 
granted by the act of 1913. Second, if it does apply to the whole quantity 
granted, then, is the lease to provide in the granting clause that the uses 
shall be as defined in section 1 of the act of 1911, with the condition in the 
Habendum clause that 'nothing ht:rt:in shall he held or interpreted to pre
vent the construction,' etc., following the language of section 5 above re
ferred to. 

"2. In the act of 1911 provision was made in section 5 for the contin
gency of the state constructing a Lake Erie-Ohio river canal. It provided 
for a nine foot gauge. 

"This section was amended in the act of 1915, the possibility of such 
a new canal being constructed being overlooked entirely. 

"In the 1913 act, section 4, we find a provision taking care of this con
tingency, in the same words as employed in the act of 1911, section 5 except 
that the gauge is changed to five feet. This section 4 of the act of 1913 is 
unrepealed. 

"Query: Does section 4 of the act of 1913 apply to the entire property 
granted? 

"For your better information we send herewith a 'parallel analysis' of 
the three acts in question." 

Upon receipt of your request I forwarclecl a copy of the same to Hon. Charles 
A. Groom, city solicitor of Cincinnati, with the reque>t that he submit his views 
upon the matters involvccl, ancl I am in rt:ceipt of the following communication 
from him bearing upon the questions submitted hy you: 

"I am in receipt of your favor of June 7th, enclosing copy of letter 
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from Hon. A. V. Donahey, auditor of state, requesting an opinion on cer
tain matters connected with the ·lease by the state to the city of Cincinnati 
of a portion of the ::\liami and Erie canal. 

'"\\'ith regard to ::\Ir. Donahey's tirst doubts, that is, what considera
tion should be given to the act of 1913 (103 Ohio Laws 720), there can at 
present be no dispute on account of the fact that the city of Cincinnati has 
not taken advantage of the act of 1913 in so far as the same applies to the 
acquisition of that portion of the ::\I iami and Erie canal lying between a 
point 300 feet north of ::\litchell avenue and a point 1,000 feet beyond the 
crossing of the canal by the tracks of the Baltimore and Ohio S-\V. R. R. 
in the city of St. Bernard. 

'"Section 5 of the act of 1913 amended section 6 of the act of 1911, and 
section 6 of the act of 1913 gave the go,·ernor of state authority to amend 
the lease of the city of Cincinnati between Broadway and a point 300 feet 
north of ?.Iitchell avenue, so as to conform with section 6 of the act of 
::\fay 8, 1911, as amended in the 1913 act. \\"hatever results might have 
been occasioned by the act of 1913, through construction of section 5 and 
section 6 thereof, cannot now be material, since the act of May 17, 1915 
(106 Ohio Laws 293) amends sections 5 and 6 of the act of April 18, 
1913, and specifically repeals the said sections 5 and 6 of the act of 1913. 

"If l\Ir. Donahey has in mind the fact that section 6 of the act of ::\l~y 
15, 1911, was not repealed by the act of April 18, 1913, he is in error, since 
section 7 of the act of April 18, 1913, expressly repeals all laws and parts 
of laws inconsistent therewith, furthermore. the act of ::\lay 17, 1915, re
pealing sections 5 and 6 of·the act of April 18, 1913, eliminates all questions 
of conflict between the act of ::\lay 17, 1915, and possibly unrepealed sec
tions of the act of 1911 by the final provisions of section 2 of the act of 
::\Iay 17, 1915, specifying that all laws and parts of laws inconsistent 
therewith are repealed. 

"With regard to the matter of the gauge of the canal from Lake Erie 
to the Ohio river, being 9 feet in the act of 1911 from 5 feet in the act 
of 1913, there can at present be no controversy, since the city of Cincinnati 
has never requested the lease of the property north of a point 300 feet 
north of ::\Iitchell avenue. Section 4 of the act of 1913 is specific in pro
viding for a valuation and lease of property north of the point 300 feet 
north of :\litchell avenue, and further specifies that in case the state shall 
build such canal of no less than 5 feet gauge the city of Cincinnati shall 
reimburse the state for the amount of its expenditure in procuring a right 
of way either by purchase or condemnation, or both, for said canal from 
a point in the city of St. Bernard 1,000 feet beyond the crossing of the 
canal by the tracks of the Baltimore and Ohio S-\Y. R. R. to a point at 
said canal 300 feet north of ::\Iitchell avenue. Section 5 of the act of 1911 
refers to the 9-foot gauge canal, and obligates the city to provide for the 
expense of purchase or condemnation for such canal from a point 300 feet 
north of ::\Iitchell avenue through ::\Iillcreek valley to the Ohio river. This 
section was not amended or repealed by the act of April 18, 1913, and as 
the act of April 18, 1913, made specific provision for the expense of pur
chase or condemnation by the state of a right of way for a 5-foot gauge 
canal between the point in St. Bernard and the point 300 feet north of 
::\Iitchell avenue, there can he no conflict between the two unless the city 
should ask for a lease of the canal property north of that now held and 
for which it now asks the amended lease. 

"So far as material to the present lease, there should be considered 
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only sections 1, 2, 3, 4 and 5 of th~: act of ~lay 15, 1911, and sections 5 and 
6 of the act of ::\lay 17, 1915, which take the place of sections 5 and 6 of 
the act of April 18, 1913, which said la>t act was cnactc<l tu take the place 
of :;ection 6 of the act of :\lay 15, 1911. In extencling the u,c to railways, 
therefore, the acts of 1911 and 1915 alone should he considered. 

"I fail to see any basis for a claim that the amendment of section 5 
ancl 6 of the act of April 18, 1913, hy the act of :\lay 7, 1915, limits the 
application of the provisions of the 1915 amendment to that portion of the 
canal authorized tu be leased, in addition to that already leased, mentioned 
in the 1913 act, :;ince the language of section 5 of the act of 1913 is quite 
specific to the end that it is an amendment merl'!y of section 6 of the act 
of ~lay 15, 1911. The point in ~lr. Donahey's mind would lead to the 
opposite construction, that is, that section 5 ot th~: act of 1913 applies only 
to that portion of the canal authorized to be lea:;ed by the act of 1911. 

"I think the confusion has arisen from a misinterpretation of the 
boundaries of the canal property which the city desires. The property now 
described is exactly the same as that authorized to be leased in 1911. The 
provisions of the act of 1913 with regard to the leasing of additional 
property have not so far been exercised. 

"At the bottom of page 3 of the copy sent me it is stated that in the 
act of 1911 provision was made in section 5 for the contingency of the 
state constructing a Lake Erie-Ohio river canal, and providing for a 9-foot 
gauge; and on page 4 of the copy sent me it is stated that this section was 
amended in the act of 1915, and the possibility of such new canal being 

constructed was entirely overlooked. 
"This is error. The act of 1915 amends sections 5 and 6 of the act of 

1913, and section 5 of the act of 1913 amended section 6 of the act of 1911, 
so that section 5 of the act of 1911 has never been either amended or 
repealed, and still provides for the possibility of a 9-foot gauge canal, and 
you will find in the draft form of lease submitted a reference to the 9-
foot gauge canal possibly to be constructed. 

"On page 4 of the copy of the letter sent me it is stated that in the 
act of 1913, section 4, is found a provision taking care of the contingency 
of the possible construction by the state of a Lake Erie to Ohio river canal, 
with the statement that the provision in the 1913 act is in the same words 
as employed in the 1911 act, section 5, except that the gauge is changed 
to 5 feet; and the further statement that section 4 of the act of 1913 is 
unrepealed. In this connection you will observe that section 4 of the act 
of 1913 relates to, and takes care only of the space north of the point 
300 feet north of l\Iitchell avenue, and is not in the same words as em
ployed in section 5 of the act of 1911. As stated before, there is undoubt
edly a provision for the payment hy the city of the expenses of a right of 
way for a 9-foot gauge canal from a point 300 feet north of Mitchell 
avenue south to the Ohio river in connection with the property authorized 
to he leased by the act of 1911, and a provision for the payment by the city 
of acquiring a right of way for a 5-foot gauge canal between the point 300 
feet north of ~litchell avenue an<! the point 1,000 feet beyond the crossing 
of the railroad tracks in St. Bernard iu connection with the additional 
property authorizt·cl to ht• leased hy the act of 1913. The conflict antici
patl·<l hy :\I r. Donahey, however, eamtot ari'e unkss the city of Cincinnati 
at some future time would desire to lease tht· aclditional property authorized 
to he lea sec! by the act of 1913. If the city should ever demand such 
lease the circumstance undoubtedly would arise, and the city would be ob-
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ligated to provide for the expense of condemnation or other acquisition of 
property for a 5-foot gauge canal from St. Bernard to a point 100 feet 
north of :\litchell avenue, and for a 9-foot gauge canal from a point 100 
feet north of :\litchell avenue to the Ohio river, since section 4 of the act 
of 1913 and section 5 of the act of 1911 are both in force. 

''Section 4 of the act of 1913, as stated before, on its face discloses 
that it applies merely to the construction of a Lake Erk to Ohio river 
canal between the specifically described points set forth in the last sentence 
of the said section and, consequently, the same cannot apply to property 
authorized to be leased by an entirely separate and distinct act. 

"If I have not made myself entirely clear in the foregoing I think the 
following table will eliminate all question of doubt: 

"Act of 1911, 102 Laws 168--
"Subject-Lease of canal, Broadway to :\litchell avenue. 
"Section 1-X ot amended. 
"Section 2-Not amended. 
"Section 3-X ot amended. 
"Section 4-~ot amended. 
"Section 5-X ot amended. 
"Section 6-Repealed by section 7 of act of 1913 ( 103 Laws 720) and 

amended in section numbered 5 of act of 1913. 
"Act of 1913, 103 Laws 720-
"Subject-Lease of canal Mitchell avenue to point 111 St. Bernard. 
"Section 1-Not amended. 
"Section 2-~ ot amended. 
"Section 3-N ot amended. 
"Section 4-N ot amended. 
"Section 5-Subject-Amendment of section 6 of act of 1911 relating 

to lease of canal Broadway to :\litchell avenue. 
"Section 6-Subject,-Provision for new or amended lease of property 

from Broadway to :\litchell avenue to conform with section 6 of act of 
1911 as herein amended, and for outlet or spillway at St. Bernard. 

"Section 7-Repeal of all laws and parts of laws inconsistent. 
"Act of 1915, 106 Laws 293-
"Subject-Amendment of section 5 and 6 of act of 1913. 
"Section !-Amendment of sections 5 and 6 of act of 1913. 
"Section 2-Repeal of sections 5 and 6 of act of 1913. 

"IN FORCE-
"Sections 1, 2, 3, 4, and 5 of act of 1911, and sectious 5 and 6 in act of 

1915, the latter section 5 being an amendment of section 6 of the act of 
1911, and sections 6 being new matter. 

"Sections 1, 2, 3, and 4 of the act of 1913. 
"Sections 1, 2, 3, 4 and 5 of the act of 1911 relate to the canal from 

Broadway to :\litchell avenue. 
"Sections 1, 2, 3, and 4 of the act of 1913 relate to the canal from 

l\Iitchell avenue to St. Bernard. 
"Section 5 and 6 in the act of 1915 relate to the use to be made of the 

canal and the execution of a new lease covering either the canal from 
Broadway to :\Iitchell avenue or from Broadway to St. Bernard if the 
additional part of the canal from :\I itch ell avenue to St. Bernard is 
acquired as authorized by sections I, 2, 3, and 4 of the act of 1913. 

"\Vhatever conflicts or inconsistencies there may he in sections 1. 2, 3, 
and 4 of the act of April 18, 1913, are not material, since the same do 
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not apply to the property described in the amended leases now requested. 
"Using the old rule of construction that an amended section is placed 

in the body of the entire act and the whole interpreted in the light of the 
new conditions, we have the situation that permission is given to the city 
to lease, enter upon, improve and occupy as a public street or boulevard 
and for sewage conduit, and if desired for subway purposes, the Miami 
and Erie canal between the east side of Broadway and a point 300 feet 
north of i\litchell avenue; but nothing herein shall be held or interpreted 
to prevent the construction or operation by the city of Cincinnati, or its 
grantee, of a subway beneath the street or boulevard, etc., or the con
struction of ventilation openings or the operation of interurban railways 
on the surface or in open cut or ditch from Brighton bridge to the point 
300 feet north of :\litchell avenue. 

''I will be very glad to come to Columbus at any time convenient to 
you and take up the matter in detail. 

"Thanking you for your attention to this matter in the past, and trust
ing that you will call on me if anything further is desired, * * *." 

A brief reference to the history of the legislation relating to the leasing of a 
portion of the :\Iiami and Erie canal to the city of Cincinnati is essential in a con
sideration of the questions submitted by you. 

The original act found in 102 0. L. 168, was passed :\lay 15, 1911, and con
sisted of eight sections. An act supplementing and amending the act of 1911 was 
passed April 18, 1913, and is found in 103 0. L. 720. The first four sections of 
this act related to the proposed leasing of a further part of the Miami and Erie 
canal to the city of Cincinnati. I am informed that no action has ever been taken 
under these four sections, and that no action under the same is at the present time 
desired or contemplated by the city of Cincinnati, and that the city now desires 
only an amended lease covering that part of the canal referred to in th!" origianl 
act of 1911. Section 5 of the act of 1913 amended section 6 of the act of 1911. 
Section 6 of the act of 1913 provided for an amended lease, and it is my under
standing that the authority conferred by this section has never been exercised. 
Section 7 of the act of 1913 prodded for the repeal of all laws and parts of laws 
inconsistent with that act. Inasmuch as the first four section of the act of 1913 
related to the leasing of an additional portion of the canal, and inasmuch as the 
city of Cincinnati docs not now desire to lease this additional portion of the canal 
these four sections need not he considered in connection with your present inquiry. 
Inasmuch as section 6 of the original act of 1911 was amended by the act of 1913, 
said section 6 of the original act is also removed from consideration. Sections 5 
and 6 of the act of 1913 were amended hy an act found in 106 0. L. 293, which 
act was passed :\lay 17, 1915. Inasmuch as all that part of the act of 1913, which 
has not been amended, relates to the leasing of an additional portion of the canal, 
and inasmuch as no lease of any additional portion of the canal is now desired, 
your questions may he answered without any reference to the act of 1913, which 
act has no hearing upon the questions now submitted. These questions are to be 
determined hy a reference to the tirst five sections of the act of 1911, and the act 
of 1915. 

I, therefore, advise you that in executing the new lease provided for in the act 
of 1915, you are to he governed by the tirst five sections of the act of 1911 and 
by said act of 1915, and that no reference is to be had by you to the act of 1913. 

I have no doubt that by the adoption of the act of 1915 the legislature intended 
that the city under its new lease should be entitled to construct railways or termi
nals on the surface or in an open cut or ditch rather than in a subway over a 

.. 
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part of the leased premises. It is unnecessary at this time, howe\·er, to place a 
construction upon the language used in the act of 1915 in amending section 5 of 
the act of 1913. In the preparation of the lease, in so far as the extension of the 
uses of the leased property so as to include railways is concerned, full expression 
may be given to the intention of the legislature, and the rights of all parties may 
be conserved by providing for the granting of permission to the city of Cincinnati 
to enter upon, improve and occupy forever, as a public street or boulevard and for 
sewerage, conduit, and if desired for subway purposes, all of that part of the 
Miami and Erie canal which extends from a point 300 feet north of :\Iitchell 
avenue to the east side of Broadway in said city. including the full width thereof, 
as owned or held by the state, such permission to be subject to the outstanding 
rights or claims, if any, existing at the time of the passage of the act of 1911 with 
which it might conflict, following substantially in this grant the language of section 
I of the act of 1911, and adding thereto language embodying the provisions of 
section 6 of the act of 1911, as last amended in 106 0. L. 293. This addition may 
be made substantially in the language in said section 6, as amended, and the lease 
will then have been executed in accordance with the terms of the statute, and if 
there be in the future any controversy as to the meaning of the language employed 
in the lease, which language is the language of the statute, the matter will have 
to be determined by a judicial construction of said section 6 'a£ the act of 1911, as 
last amended by the act of 1915. Answering specifically your question as to the 
proper terms of the lease, in so far as extending the uses to railways is concerned, 
I advise you that the provisions of section 6 of the act of 1911, as last amended 

.., by the act of 1915, are not confined to the additional portion of the canal which 
might have been leased under the act of 1913, but that on the other hand these 
provisions are applicable in the preparation of an amended lease covering that 
portion of the canal originally leased under the act of 1911, and which amended 
lease you are now called upon to prepare. The granting clause of the lease should 
set forth the uses 'in the language of section 1 of the act of 1911, and immediately 
following this clause or incorporated therein there should be set forth substantially 
in the language of the statute the several provisions of section 6 of the act of 
1911, as last amended by the act of 1915. 

In stating your second question you correctly observe that in the act of 1911 
provision was made in section 5 for the contingency of the state constructing a 
canal of not less than a 9-foot gauge from Lake Erie to the Ohio river at Cin
cinnati. 

Your next observation that section 5 of the act of 1911 was amended by the 
act of 1915 is incorrect. Section 6 of the act of 1911 was amended by the act of 
1913, and later amended by the act of 1915, but no other part of the act of 1911 
has been amended. The section 5 amended by the act of 1915 was section 5 of the 
act of 1913. Section 5 of the act of 1911 is still in full force and effect, and 
applies to all that portion of the canal which the city of Cincinnati is no.·: desirous 
of leasing, and section 4 of the act of 1913 has no application whatever to such 
portion of the canal. 

In drawing the amended lease referred to by you, provision for reimburse
ment of the state by the city to the amount of the state's expenditure in providing 
a right of way for a canal should therefore be made in the lease in strict accord
ance with the provisions of section 5 of the original act of 1911. 

Respectfully, 
Enw ARD C. TURNER, 

Attonzey-Ge11eral. 
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1805. 

CIVIL SEI{\"ICE-FIVE-THIH.DS RULE-\\"HEX LIST OF CO~IPETITIVE 
ELIGIBLES IS REQUESTED FOR ::\lORE TIL\X OXE POSITIO~ OXE 
PERSOX ::\IA Y BE CERTIFIED TO APPOIXTIXG AUTHORITY FOR 
EACH POSITIOX TO BE FILLED AXD T\\"0 ADDITIOXAL KA::\IES 
.\DDED TO LIST. 

lt'hell a list of cumpctitiu eligibles is requested for more than one positioll 
Olle person may be certified to the appoilltillfJ authority for each position to be 
filled aud ta•o additioual llames added to the list. This is commonly known as the 
five-thirds rule. When this is dollc, hoz,•e"<·er. bc!]i1111ing at the top of such list 
each persou <-.:lzo is llot appoi11ted must be cousidercd the llumber of times required 
by law ill his case ill a group of three composed of himself alld tz<o pcrsous uext 
highest 011 the list. If ill addition to such competitiu eligible list persons are certi
fied zmder the proz•isio1zs of section 486-31 G. C. as amcllded 106 0. L. 418, and one 
or more of such persmzs so certified arc appointed, suclz appointment or appoint
ments uoill prevc11t a113' consideration of tlze lmccst 11amc 011 such compet•itive eligible 
list because of the requirements aboz•e stated. 

CoLL"MllL"R, Omo, July 24, 1916. 

The llldustrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-I have your letter of June 23. 1916, submitting the following 
statement and inquiry: 

"The Industrial Commission of Ohio respectfully requests of you an 
opinion as to the legality of its action in appointing \Vilbur C. Doerr, of 
Cincinnati, Ohio, regularly to the position of branch office deputy at Toledo, 
Ohio, on the following statement of facts: 

"The names certified by the state civil service commission for the 
positions of branch office deputy on certification X o. 1671, arc as follows: 

"Charles V. Lavan, Cleveland; Walter J. Boesel, Columbus; Ralph E. 
::\laxwell, Columbus; Clyde H. Kearns, Columbus; \\"ilhur C. Doerr, Cin
cinnati; F. ::\1. Secrest, Cleveland (non-com.) ; H. G. \Vagner, Toledo (non
camp.); Arnold S. Althoff, Dayton (non-com.). 

"The above certification of eligibles and non-competitives was made in 
response to a request made by the Industrial Commission for certification 
of names from which to make appointments to this position in Cleveland, 
Toledo and Dayton. 

"F. ~I. Secrest, Cleveland, Ohio, was appointe1l to the position of 
branch office deputy, Cleveland office, on September 1R, 1915, approved by 
Governor \\'illis on September 28, 1915. 

"H. G. \Vagner, Toledo, Ohio, was appointed to the pn;;ition of hranch 
office deputy, Toledo office, on September 18, 1915, disapproved by Governor 
\\'illis on September 20, 1915. ::\lr. \\"agn~r was again appointed to this 
position on February 24, 1916, and was disapproved by the governor on 
February 25, 1916. 

".\mold S. Althoff, Dayton, Ohio, was appointl·<l to the position of 
branch officl' deputy, Dayton office. on September 18, 1915, approved by 
Covernnr \\'illis on Sepkmbcr 28, 1915. 

"Charles V. Lavan, CJe,·claiHI, ()hi<~. \\·as appoinkd to the (l<>'ition of 
l•ranrh oflicc <l~puty, Tole1lo officl', on Septl'ml•er 25, 1915, disapproved by 
Gon:rnor \\"illis on September 2i'l, 1915. 
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"\\'ilbur C. Doerr, Cincinnati, Ohio. was appointed to the poS!tton of 
branch office deputy, Toledo office, on ::\lay 5, 1916, approved by the gover
nor on ::\lay 8, 1916. 

"Reports of appointments showing approval and disapproval of the 
same have been furnished the state civil service commission. That commis
sion refuses to approve the appointment of \Vilhur C. Doerr as branch office 
deputy at Toledo, Ohio as made by this commission on ::\lay 5, 1916, on the 
ground that he was not entitled to consideration for appointment to such 
position." 

It appears from your foregoing statement that a reqms1t10n was made for an 
eligible list from which appointments were to he made to three pos1tlons. In re
sponse to this request the state civil service commission certified five names from 
a competitive eligible list and also the names of three persons who were entitled to 
such certification under certain prm·isions of section 486-31 G. C. as amended 106 
0. L. 418, which provisions are as follows: 

"The name of each officer, employe and subordinate holding a position 
in the classified service of the state, the counties, cities and city school 
districts thereof at the time this act takes effect, who has not passed a 
regular competitive examination and who has not been in the service seven 
years as herein provided, shall, within ten clays after this act becomes 
effective, be reported by the appointing authority to the commission, and 
shall be certified to the appointing authority in addition to the three can
didates for appointment to such position. If any such person is re
appointed, he shall be deemed to have been appointed under the provisions 
of this act. If no eligible list exists such person may be retained as a 
provisional employe until such time, consistent with reasonable diligence, 
as the commission can prepare eligible lists when such position shall be 
filled as prescribed in this act." 

Attention is directed particularly to the requirement in the pronswns above 
quoted that such certification shall be in addition to the three competitive candi
dates for each position. It is a rule of the state civil service commission, being 
subdivision b of rule VI, and also of the commissions of other states, notably 
X ew York, that when a list of eligibles is requested for more than one position, 
one person will be certified for each position to be filled and two additional names 
added to the list. This rule is known as the five-thirds rule and in its operation, 
when followed, i~ will always give three names from which to fill the last pos..i
tion in the list. In the case under consideration it appears that the civil service 
commission followed this rule, certifying on the eligible list five persons for the 
three positions to be filled and adding the names of three persons as hereinbefore 
stated. This method of certifying an eligible list when more than one appoint
ment is to be made seems never to have been questioned, and I know of no reason 
why it does not meet the full requirements of the law when other regulations of 
the commission in reference thereto are observed. Such regulations will be re
ferred to later in this opinion. 

The plan upon which this rule is based, however, does not contemplate the 
certification of any additional names as provided in saicl sections 486-31 G. C. supra, 
and in thl' present case the certification of said three aclclitional names and the 
appointml'nt of two thereof completely disarrangt•d the ordinary operation of the 
rule. It is provided in said subdivision b of rule \'I of the State Ci vii Service 
Commission, that whenever certifications are made by groups the appointments 
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may he made hy appointing those stanrling highest on the list, "hut in case this is 
not done, then beginning at the top of the list eYeryonc who is not appointed must 
he considered three times in a group of three, and eYery time a group of three is 
consi<kred one of such group must he appointed." It was required, therefore, that 
when the appointment to the CJeyeJand position was made the imlustrial com
mission, under the foregoing regulations, could only consider in connection there
with the names of the tirst three persons on the eligible list and the n_ame of the 
person certified under said section 4&i-31 G. C. supra, for appointment to such posi
tion. It appears that the person so certified under said section, and commonly 
known as a non-competitive, was appointed to fill the po,ition, so that when the 
commission came to consider candidates for the second position it was again re
quired to consider only the first thrt>e names on the eligible list in connection 
with the person certified under said section 4Ro-31 G. C. supra, and again it 
occurred that said last named person was appointl·<l to the position so that when 
the commission came to consider the last position to be filled, which is the position 
in controYersy, it was again required. under the regulations aforesaid, to consider 
only the first three names on the eligible Ji,l an<l the name of the person certified 
under said section 486-31 G. C. supra. It appl·ars, howeYer, from your statement 
that the person whose name appears tifth on the eligible list was finally selected 
for this position. From what has been stated it is apparent that under the mles 
of the commission, which are in accordance with the requirements of the law, 
said person was not eligible for consideration for this position. Had there been 
no certification of persons under section 486-31 G. C. supra, and appointments 
thereof, then when the last position came to he tilled the name of the person whose 
appointment is now challenged would haye appeared on the list for that position 
but, as before stated, the appointments from certifications under said section 486-31 
G. C. supra, disarranged the whole plan. -

In Yiew of the considerations ahoYe stated I am of the opinion that the com
mission is justified in refusing to approve :\lr. Doerr's appointment. 

1806. 

Respectfully, 
F.DWARO c. TURNER, 

Attorney-General. 

BOARD OF DEPUTY STATE SUPERVISORS ~XD IXSPECTORS OF 
ELECTIOXS-SECTIOX 12911 G. C. IS VIOLATED WHE/1: MEMBER 
OF SUCH BOARD SELLS FIRE IXSURAXCE TO POLITICAL SUB
DIVISIOX WITH WHICH HE IS NOT COX.:-•JECTED WHERE PRE
::\IIU::\1 :\fORE THAN $50.00. 

Section 12911 G. C. is violated 'i.dlelz a member of the Board of Deputy State 
Supen~·sors and Inspectors of Elections sells fire hzsura1zce to a political subdivision 
with ~Pizich lze is 11ot collllccted ~,,Jzere tlzc premium amounts to more !harz fifty 
dollars. 

CoLL . .MBl'S, OHIO, July 25, 1916. 

HoN. JoHN C. D1ALTox, Prosecuting Attoruc.\', Toledo, Ohio. 

DEAR SIR :-Your letter of July 12, 1916, submitting the following statement 
and inquiry is received: 

"A member of the Deputy Board of State Supervisors and Inspectors 
of Election of this county is also a member of a tirm which has the agency 
for an insurance and bonding company, which agency desires to write 
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insurance on county and city property, and to furnish bonds for county, 
city and state officials. 

"Is there any criminal liability on the part of such member of boanl 
of election in acting as a member of a firm which is the agent for such 
insurance or bonding company? In particular. can such handing agency 
write bonds for depositaries of public moneys? 

"Y 9ur opinion upon this subject would he appreciated." 

Section 12911 G. C. "provides as follows: 

"\Vhoever, holding an office of trust or profit, by election or appoint
ment, or as agent, servant or employe of such officer or of a board of such 
officers, is interested in a contract for the purchase of property, supplies 
or fire insurance for the use of the county, township, city, village, board of 
education or a public institution with which he is not connected, and the 
amount of such contract exceeds the sum of fifty dollars, unless such con
tract is let on bids duly advertised as provided by law, shall be imprisoned 
in the penitentiary not less than one year nor more than ten years." 

A member of the Board of Deputy State Supervisors and Inspectors of Elec
tions holds an office by appointment of both trust and profit. He is, however, a 
state officer and is not therefore "connected with" any other political subdivision 
in the sense the same is used in sections 12910 and 12911 G. C. 

A member of a firm is necessarily "interested in" any business transacted by 
the firm. 

It follows, therefore, that if such firm makes any contract for furnishing fire 
insurance, the premium of which amounts to more than fifty dollars, the member 
of said firm who is also a member of the Board of Deputy State Supervisors and 
Inspectors of Elections would become liable to prosecution and conviction under 
said section 12911 G. C., unless such contract is let on bids duly advertised as 
provided by law. I might add that I know of no provision in law for advertising 
and receiving bids for fire insurance. 

I know of no law forbidding a public officer from being interested in the 
furnishing of bonds to other public officers or for depositaries of public moneys. 
The furnishing of such bonds is the result of private contract between the indi
viduals and with which the public subdivision has nothing to do except possibly in 
those few instances where the public subdivision pays the premium on the bond. 
As will be noted bonds are not included in the subjects prohibited in either section 
12910 or 12911 G. C., those statutes being confined to the furnishing of property, 
supplies and fire insurance. Resp-c:ctfully, 

1807. 

Enw ARD C. TuRNER, 

Attorney-Ge11era/. 

BOARD OF EDUCATIOX-IXDOOR CHE:\IICAL CLOSETS :\IA Y XOT BE 
IXSTALLED IX SCHOOL HOL'SES. 

Indoor chemical closets may not be installed in school houses in view of the 
Provisions of section 12600-65 of the Gmeral Code. 

CoLl:.::.rBus, OHIO, July 25, 1916. 

State Board of Health, Columbus, Ohio. 

GENTLE1IEN :-Your request for an opinion ts as follows: 
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"At a recent meeting of the State Bnanl of H ralth, there appeared 
la·fon• the hoanl a repn·,t·ntatin· of a sale.; company sdling indoor chcrni
t·al clo,l'b. I was in,trurtc:rl to refer the matter to you for ymtr opini"n 
ami advice. 

".\ttached hereto. you ,,·ill find a monograph, gi,·ing information in 
regard to the construction, installation anrl operation of the Kaustim· 
chemical closet, which i' typical of sanitary equipment of this type. 

"Please inform me if thi.; or any similar rkvit•e can he lt·gally instalkcl 
inside a school building in this state." 

In a<ldition to your letter and the monograph, memoranda submitted by :\I r. 
Emerson L. Taylor has been considered in connection with the matter. 

It is contended in the memoranda that the Kaustinc sanitary equipment has 
much merit, and that from a standpoint of economy it is highly desirable that it 
should be accepted by your board as being allowable under the provisions of the 
building code. 

This matter has been dealt with by your board on several occasions in the past, 
and was made the subject of a special investigation by a committee consisting of 
\V. H. Dittoe, chief engineer, and \Vm. C. Groeniger, plumbing inspector, with 
the result that a number of recommendations were made concerning the use of 
chemical closets. 

Conceding that the Kaustine system may have all the merit claimed for it 
from the standpoint of efficiency and economy it does not appear that those matters 
have any material hearing on the question of its availihility under the laws as 
they exist. 

Your attention is invited to section 12600-65 G. C., a part of the state building 
code which contains a provision as follows: 

"\Vhere water supply and sewerage systems are not available no sani
tary equipment shall he installed within the building, but pumps in lieu 
of drinking fountains, closets and urinals in the above proportions shall be 
pla.:nl uvun the school building grounds, and no closets or urinals shall 
be placed nearer any occupied building than fifty (50) feet." 

It is contended hy counsel that the Kaustine system is a private sewage dis
posal systt·m, and as such is not comprehended within the prohibitions contained 
in the section just quoted, and the further argument is offered that the system 
should not be brought within the terms of the statute for the reason that it was 
not originated until several years after the building code had been in force. 

\Yhatever may he claimed for the Kaustinc S) stem it must certainly be re
garded as a sanitary equipment for the uses and purposes for which it has been 
originated, and it is my opinion that the sweeping provisions of section 12600-65 
G. C. supra, clearly prohibit the installation of this or any similar device insicle a 
school building in this state. 

Respectfully, 
EDWARD c. Tl:R!'<ER, 

Attor11ey-Gel!eral. 
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1808. 

ROADS AND HIGHWAYS-WHAT IS A "REPAIR" OF A HIGHWAY-OPIN
ION REAFFIRMED IN WHICH IT WAS HELD STATE HIGHWAY CO:\I-
1\IISSIONER IS NOT AUTHORIZED TO PAY CONTRACTOR AX ESTI
MATE BASED UPON :\IATERIAL DELIVERED OX SITE. 

In order to constitute a "repair" of a highway it is first essential that there must hm·e 
been an improveme-nt of the highway and that this improvement mu.st have fallen into decay, 
either slight or extensive. Some substantial part of the original improvement must remain, 
and the proposed operation, to be a repair, must contemplate the use of that part of the 
old improvement still remaining, and must further contemplate a completed work tha.t will 
be substautially like the original. 

The slate highway commissioner is not authorized to pay a contractor an estimate 
based upon material delivered on the site of an improvement and not yet incorporated in 
the work. 

The conclusions expressed in opinion No. 485, rendered June 10, 1915, and opinion 
No. 1211, rendered January 28, 1916, are reaffirmer/. 

CoLmmus, Omo, July 25, 1916. 

RoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-This department is in receipt of a communication from The Ohio 
Paving Brick Manufacturers' Association, under date of May 3, 1916, in which com
munication there is requested a reconsideration of certain questions passed upon by 
me in opinion No. 485, rendered to you on June 10, 1915, and opinion No. 1211, ren-
dered to you on January 28, 191ft · 

In opinion No. 485 I was called upon to define the meaning of the word "repair" 
as used in the sections of the General Code governing the activities of your depart
ment. The following is quoted from the opinion in question: 

"The verb 'repair' is defined in the Standard dictionary as follows: 
'(1) to mend, add to or make over;' '(2) to restore to a sound or good state.' 
The noun 'repair' is defined in the same work as follows: 'restoration after 
decay, waste, injury or partial destruction.' In order to constitute a repair 
it would seem in the light of the above definitions that there must first have 
been a work of some kind, and this work must have fallen into a state of 
decay. The extent of the aecay does not seem to be material, so long as some 
substantial part of the original work remains. When the above situation 
exists, a repair would consist in restoring the work in question to its originally 
sound and good state, utilizing a substantial part of the original work and 
so conducting operations that when they are completed the new work will 
be substantially like the old. Applying these general principles to the word 
'repair' as used in connection with a highway, it is first essential that there must 
have been an improvement and that this improvement must have fallen 
into decay, either slight or extensive. Some substantial part of the original 
improvement must remain, and in order to constitute a repair the proposed 
operation must contemplate the use of that part of the old improvement still 
remaining and must further contemplate a completed work that will be sub
stantially like the original. It will not, however, rob a contemplated operation 
of its character as a repair merely becau~e it is proposed to so conduct the 
operation that the highway when repaired will possess certain improvements 
as compared with the ori~J;inal work. In the specific instance referred to by 
you, it is my opin101ll that the facts that some slight alterations are to be made 
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in the grade of some parts of the road, that the margins are to be straight
ened up and that the roadway is to be widened in places will not change the 
character of the propo.sed operation as a repair. The present cuts and fills will 
be utilized, substantially the present grade will be followed and the old ma
cadam not worn away \\ill be used as a base. The road was oyiginally con
structed as a macadam road, a very substant•al part of the old construction 
still remains and is to be utilized in the new work, and when the new work 
is completed the result will be a road of substantially the same general type 
as the original improvement; and I am of the opinion that you may prop
erly regard this contemplated improvement as a repair and pay for it accord
ingly. I would have no hesitntio'n in ~aying, however, that if it were planned 
to change the general type of the road,' as, for illJltance, by paving with brick 
a road originally surfaced with macadam, then the proposed operation could 
not properly be regarded as a repair." 

As I understand the communication of the Ohio Paving Brick Manufacturers' 
Association, that association objects particularly to the conclusion that the operation 
of paving with brick a road originally surfaced with macadam, could not properly 
be regarded as a repair. I have not been cited, however, to any authorities in sup
port of an opposite conclusion and a careful re-examination of the authoities bearing 
on this question has only served to strengthen and confirm my conclusions as originally 
expressed. 

A general definition of the word "repair" was attempted by the court in the case 
of Ardesco Oil Co. v. Richardson, 63 Penn. State, 162, 166, the court using the fol
lowing language: 

"Repair means to restore to its former condition, not to change either 
the form or the material. If you are to repair a wooden building, you are not 
to make it brick, stone or iron, b1,1t you are to repair wood with wood." 

In the case of Farraher v. City of Keokuk, 111 Iowa, 310, the court was called 
upon to consider the validity of an assessment for an alleged repair of a sidewalk. 
Under the Iowa statute cities were authorized to provide for the conRtruction, re
construction and repair of permanent sidewalks and to assess the cost thereof on abut
ting lots, and it was provided that such improvements should be made only on peti
tion of a majority of the frontage. Cities were also authorized to repair sidewalks 
without notice to owners and assess the expense thereof against the property. The 
city engineer of Keokuk caused a brick walk, which had been out of repair, to be taken 
up, a new trench dug and an entirely new foundation of sand laid thereon, and a large 
number of new brick to be used along with some of the old brick in rela:ying the walk. 
This was held to constitute a reconstruction and not a repair of the walk such as the 
city was authorized to make "\\ithout a petition, and the assessment was therefore 
held to be invalid. A careful reading of the opinion indicates that the decisi6n of the 
court was based on the fact that no substantial part of the old work was utilized in 
the construction of the new. 

In the case of Board of Commissioners v. Mankey, 29 Ind. App., 55, the court 
cited with approval Webster's definition of the word "repair," which is to "restore 
to a sound or good state after decay, injury, dilapidation or partial destruction," 
and held that authority to repair a graveled road did not carry with it authority to 
make substantial changes in the established grade. 

The following is quoted from the opinion of the t'Ollrt in the case of Weaver v. 
Templin, Trustee, 113 Ind., 298, 303: 

"We are unable to resist the conclusion that the trustee, under color 
of making repairs and removing obstructions, has changed and improved 
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the ditch in several essential particulars. The ditch has been greatly widened 
and deepened, and, doubtless, much improYed, since the amount e:ll:-pended 
is almost twice the cost of: the original ditch. The inference from the fn.cts 
stated is that the trustee has improved the ditch instead of repairing it. Un
der authority to repair there can be no enlargement and improvement, except 
in so far as the work of repairing necessarily enlarges and improves." 

In the case of Ritterskamp v. Stifel, 59 :Mo. App., 510, the court held that when 
in repaving an alley all the old paving stones were taken out and new ones used in their 
stead, the grade changed two or three inches, and the alley made new except the old 
sand which was mixed v;ith the clay and soil, the work was a reconstruction and not 
a repair. 

In the case of Paving Company v. Broderick, 113 Calif., 628, the court held that 
it would be in violation of a proper construction of the term "repair" to hold that it 
included the original improvement of the street, or work of a different character from 
that previously done thereon. 

In the case of Blount v. City of Janesville, 31 Wise., 648, it was held that if a 
street once graded and paved with stone is ordered to be regraded and completely 
repaved with a different material, such operation would not constitute a repair. 

In the case of Field v. City of Chicago, 198 Ill., 224, the court emphasized the 
fact that some very substantial part of the old improvement must be incorporated 
in the new work in order to constitute it a repair. The road in question had been 
previously macadamized, and the plans for the new work called for the cleaning, scari
fying and rolling of the old roadway and the construction thereon of a complete new 
brokeh limestone and crushed granite pavement ~ix and one-half inches thick. The 
court held that the operation was an improvement a'nd not a repair. The following 
is from the opinion of the court: 

"If the roadway alreap.y contains a good foundation, or one that with 
some labor can be made a good foundation, we see no reason why the same 
should be excavated and destroyed instead of being used in putting down a 
new pavement on the street. Doubtless most off 

1
'\:he streets in cities of any 

considerable size, which have been prema'llently improved by special assess
ment orlspecial taxation, had been previously graded, curbed and macadamized 
by the city authorities, and us'ed in that way bY' the public long before the 
permanent improvement was made, and we do not understand that the 
previous work done on such streets would impress all future improvements 
with the character of mere repairs, unless such previous improvements were 
destroyed. * * * The niere fact that the ordinance provides that the 
macadam foundation already in the street shall be made level and smooth, 
and ustrd as a founj:lation for:'the.improvement provided for by the ordinance, 
and that some of1 the curb stones shall be used in the new work, does not 
make the work one of rep~J,ir only. If the ordinance had provided that on 
the roadway so cleaned, filled and compacted, ;:ts specified, there should 
be placed a layer of granite blocks or a layer of vitrified brick, instead of 
layers of broken limestone and crushed granite, it would hardly be contended 
that the work would be one of repair." 

In the case of Robertson v. City of Omaha, 55 Xebr., 718, the court held in effect 
that a use of a part of the old work will not constitute an operation a repair if the result 
is a pavement of a substantially different type. In this case a street had been paved 
with wooden blocks laid on a concrete base, and the wooden blocks had become worn 
and were replaced with vitrified brick laid on the old base. It was held that this 
constituted a repavement of the street and not a repair. 
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In the case of In the :\latter of Repaving Fulton l-'tre£>t, :!!) How. Pr. (X. Y.), 
129, the first branch of the syllabus i~ as follows: 

''The substitution of a new and different kind of p:wement from that exist
ing on a public street is not a repair of the street, and a lo~al asse~sment may 
be made for the expense therE'of, even where the whole width of the ~treet is not 
~o repl'oved." 

In the ca~e of Bush v. City of Peoria, 215 Ill., 515, the court held that laying a 
new asphalt pavement after removing the old asphalt pavement down to the con
crete base, and partially renewing the base, is not a repair, notwithstanding a part 
of the old foundation i~ to be used. The court evidently did not consider that enough 
of the old work was to be preserved and utilized to conbtitute the operation a repair 
and held that the same was an improvement. To the l';tme effect see People v. City 
of Buffalo, 65 X. Y. [:;upp., 163; Levi v. Coyne, 57 [:;. S. (Ky.), 790, and :\IcCaffrey 
v. City of Omaha, 72 Xebr., 583. However, in the case of City of Covington v. Bullock, 
126 Ky., 236, the court held that where a street has been constructed with a concrete 
base six and one-half inches thick, and an asphalt wearing surface three inches thick 
and the asphalt has become worn, the operation of entirely removing the asphalt 
and laying a new asphalt wearing surface on the old concrete base without d,isturbing 
the same constitutes a repair and not a reconstruction. 

If it were attempted to construct a rule from these five cases decided by the courts 
of Illinois, X ew York, Kentucky and X ebraska, the rule would be that the laying of 
a new wearing surface of the same material constitutes a repair, but that the partial 
rebuilding of the base and the laying of a new wearing surface, even of the same material 
as the old, does not constitute a repair, [].nd is to be classed as a reconstruction. 

The question of whether any given operation is to be classed as a repair or a re
construction is a mixed qvestion of law and fact, and it is impossible to lay down a 
definite and absolute rule that will [].fford an answer in every cas~·that may arise. I 
am satisfied, however, that the statement of the general principles that are to govern, 
as niade in opinion Xo. 483 of this department, hereinbefore referred to, is a correct 
statement of the law, ami that the mme is support~>rl hy the authoritie'<. The rnlf' 
will not exclude the usc of brick in repair work, and will, indeed, require the use of 
this material where a road was originally constructed of brick. The rule will also 
permit of some variations in the method of construction to meet the developments 
of the road builders' art. \\here a brick pavement has been laid without the use of 
[].ny filler, and it becomes necessary to dig up the brick and relay the same on the old 
base, substituting new brick for those that are found to be broken or badly worn, the 
operation will not be robbed of its character as a repair merply because after the pave
ment is relaid cement or tar is used as a filler. 

The other opinion of this department, a reconsideration of which is requested 
by the Ohio Paving Blick :Manufacturers' Association, is opinion 1211, rendered to 
you on Jammry 28, 1916, in which opinion I held that under the provisions of sec
tion 1212, G. C., you were not authorized to pay a contractor eHtimates based upon 
material delivered on the site of the improvement and not yet incorporated in the 
work. That part of section 1212, G. C., quoted in the opinion in question, reads as 
follows: 

"Xo payment by the state, county or township, on account of a con
truct for any improvement under this chapter ~hall, before the completion of 
said contract, exceed eighty-five per cent. of the value of the work performed 
to the date of such pttyment. Fifteen per cent. of the value of the work per
formed shall be held until the final completion of the contract in accordance 
with the plans and specificationt<." 

lfl .. Vol. U. A. (L 
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The only other provision found either in this section or elsewhere, and bearing in 
any way upon the question, is the preceding sentence, which sentence reads as fol
lows: 

"The payment of, the cost of the construction of such improvement 
shall be made as the work progresses, upon estimates made by the engineer 
in charge of such improvement, and upon approval of 'the state highway com
missioner." 

The matter is in my opmwn, however, fully determined by the provision first 
above quoted, and I am unable to reach any conclusion other than that expressed in 
opinion 1211. 

In the absence of a specific statutory provision to the contrary, the state cer
tainly could not be called upon to pay for something that it had not. yet received. 
Where the ownership of unspecified goods is to be transferred from one person to 
another, it is elementary that the title will not ordinarily pass until there has been 
an appropriation of specific goods assented to by both the seller and the buyer. In 
the building of houses or other permanent structures, the act which is ordinarily in
dicative of this selection of specific goods is the final affixture of the materials to the 
freehold, rot. the reason that this act is the one which puts the material finally out 
of the control of the builders and redounds purely to the benefit of the owner. Even 
the act of the owner i.n approving materials to be used by the builders is not usually 
sufficient to transfer title. This approval simply sets at rest the question of the land 
owner's ·assent. The seller may not, up to this point, have indicated positively his 
election and may not until afterward. In obtaining the approval of the owner, the 
builder merely secures the owner's assent to the subsequent appropriation of the goods 
by affixture to the realty, should he elect to so affix them. 

Johnson v. Hunt, 11 Wend. (N.Y.) 135; 
Manchester Mills v. Rundlett, 23 N. H., 271; 
4 Meeson and Welsby's Rep., 687. 

I have not been referred to any authorities supporting the contentions of the 
Ohio Brick Manufacturers' Association; the al"guments submitted being directed in 
the main to the wisdom arid advisability of the statute rather than to its proper con
struction. These are arguments to be properly made to .the legislature rather than 
to administrative officials charged with the execution of the law, and in view of the 
clear and unambiguous language used in section 1212, G. C., and of the well estab
lished legal principles referred to above, I am of the opinion that the rule set forth in 
opinion 1211 of this department is the one that should govern your department in 
this particular. Respectfully, 

EDWARD C. TuRNER, 
A ltorney-General. 

1809. 

APPROVAL, RESOLUTIONS FOR IMPROVEMENT OF CERTAIN ROADS 
IN TWENTY-TWO DIFFERENT COUNTIES. 

CoLUMBus, OHio, July 25, 1916. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus,Ohio. 
DEAR Sm:-1 have your communications of July 13th, July 15th, July 17th, 

July 20th, July 22nd and July 24th, 1916, transmitting to me for examination final 
resolutions relating to the following road improvements: 
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"Clermont county-Ser. 'H,' Cincinnati-West l'nion road, Pet. No. 
2169, I. C. H. No. 30. 

"Clermont county--,c:;ec 'L,' :\rilford-Hillsboro road, Pet. No. 2168, 
I. C. H. No.9. 

"Delaware county--.Ser. 'D,' Columbus-Wooster road, Pet. 2295, I. C. 
H. No. 24. 

"Harrison county--.'lec. ':\1,' Cadiz-Carrollton road, Pet. No. 943, 
I. C. H. Xo. 371. 

"Madison county-Sec. 'E,' Urbana-London road, Pet. No. 2635, I. C. 
H. Xo. 194. 

"Medina county-Sec. 'A,' Akron-Medina road, Pet. No. 2664, I. C. H. 
Xo. 95. 

"Pickaway county-Sec. 'K,' Lancaster-Circleville Northern road, Pet. 
No. 2811, I. C. H. Xo. 463 (Also alternate). · 

"Tuscarawas cotmty-Sec. 'K,' West Lafayette-New Philadelphia road, 
Pet. No. 2997, I. C. H. No. 408, :\f. :\I. IX. 

"Tuscarawas county-Sec. 'A,' Canton-Canal Dover road, Pet. No. 
2995, I. C. H. No. 70, M. M. IX. 

"Vinton county-Sec. 'G,' McArthur-Logan road Pet. No. 3040, I. C. 
H. Xo. 397. 

"Vinton county-Sec. 'G,' McArthur-Athens road, Pet. No. 3039, I. C. 
H. No. 160. 

"Medina county-Sec. 'M' of the Medina-Norwalk road, Pet. No. 2665, 
I. C. H. No. 291. 

"Columbiana county-Sec. 'Q,' Cleveland-East Liverpool road, Pet. 
No. 2193, I. C. H. No. 12, M. M. No. III. 

"Athens county-Sec. 'J,' Logan-Athens road, Pet. No. 2061, I. C. H. 
No. 155. 

"Columbiana county-Sec. 'R,' Cleveland-East Liverpool road, Pet. 
No. 2193, I. C. H. 12. 

"Fayette county-Sec. 'I,' Springfield-Washington road, Pet. No. 2332, 
I. C. H. 197. 

"Franklin county-Sec. 'K,' Columbus-Marysville road, Pet. No. 934, 
I. C. H. No. 48. 

"Geauga county-Sec. 'A,' Painesville-Warren road, Pet. No. 2381, 
I. C. H. No. 153. 

"Geauga county-Sec. 'D,' Chardon-Madison road, Pet. No. 2379, I. 
C. H. No. 327. 

"Geauga county-Sec. 'I,' Burton-Bloomfield road, Pet. No. 2383, I. 
C. H. No. 447. 

"Hamilton county-Sec. ________ , Carthage-Hamilton road, Pet. No. 
2415, I. C. H. No. 43. 

"Hocking county-Sec. 'F,' Logan-Lanc~ster road, Pet. No. 2496, I. C. 
H. No. 360. 

"Logan county-Sec. 'B,' Bellefontaine-Kenton road, Pet. No. 1495, 
I. C. H. 226 (supplemental). 

"Marion county-Sec. 'K,' Marion-Waldo road, Pet. No. 2648, I. C. H. 
No. 109 (also duplicate). · 

"Ottawa county-Sec. 'F,' Pt. Clinton-:\1arblehead road, Pet No. ______ , 
I. C. H. No. 440 (supplemental). 

"Ottawa county-Sec. 'C,' Bono-Pt. Clinton road, Pet. No. 2778, I. C. 
H. 438. 

"Wayne county-Sec. 'A,' Cleveland-Wooster road, Pet. No. 3071, 
I. C. H. 25. 
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"Lorain county--Sec. '..\£,' CleYeland-Sandusky road Pet. Xo. 2600, 
I. C. H. Xo. 3. 

"Meigs-county-Sec. 'C,' West lJnion-Sinking Springs road, Pet. Xo. 
2009-T, I. C. H. No. 124, :\1eigs township (township). 

"Franklin county--Sec. 'A' and 'L,' Columbus-:\Tarysville roarl, I. C. 
H. No. 48, :\f. & R." 

I find these resolutions to be in reguhtr form and am therefore returninf!; the same 
with my approval endorsed thereon 

Respectfully, 
EDWARD C. TURNEH, 

A llorney-Genrral. 

1810. 

CORPORATION-.NIAY BY AMEND:\1EXT TO ARTICLES OF INCORPORA
TION AUTHORIZED BY UNANU10US CONSENT OF STOCKHOLDERS, 
CHANGE ISSL'ED C0:\1MON STOCK TO PREFERRED FlTOCK AND 
ISRUED PREFERRED Fl'fOCK TO COl\1:\ION STOCK. 

A corporation may by amendment to its articles of incor]Joration authorized by the 
unanimous cons_ent of its slockholdcrs, change issued common stock to Preferred stock, and 
issued preferred stock to common stock. 

CoLu:~mcs, Orno, .July 26, 1916. 

HoN. CHAUL~'s Q. HrLogBI~ANT, Secretary of Stale, Columbus, Ohio. 

DEAR Flm:--T h:we yom letter of .July 21, 1916, requesting my opinion as follows: 

"We are enclosing certificate of amendment to the articles of incorpora
tion of 'THE NORCROSS CO:\JPANY,' which was presented to this de
partment by Cooke, :\IcGowen and Foote, attorneys-at-law, Cleveland, 
Ohio, for filing. As the said certificate of amendment does not recite the 
fact that the proposed amended capital stock is unissued and in conformity 
with a late opinion rendered hy your department, we have refused to file 
the same. 

"At the request of counsel for The Xoreross Company, we are sub
mitting the proposed certificate to your department and kindly request an 
early opinion on the question, as to whether a corporation can by amendment 
change common stock into preferred, or preferred into common, although 
the proposed amended capital stock is issued and outstanding." 

The certificate of amendment to the articles of incorporation of The X orcross 
Company enclosed in your letter discloses that said company has an authorized capital 
stock of $100,000.00 all of which is common stock. It seeks by amendment author
ized by the unanimous consent of all its stockholders to change 850,000.00 of this 
common stock to preferred stock. The certificate of amendment does not recite 
that the common stock which it desires to change to preferred stock is unissued, and 
I am informed by counsel for the company that all of this stock is issued and out
standing. 

In opinion Xo. 1306 rendered to you on :\1arch 1, 1916, I advL~ed you as follows: 

"For your future guidance in this connection, I may add that it is my 
opinion that you should file and record certificates of amendment to articles 
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of in('orporution, adopte<l by the unanimou;; t·on"ent of all the corporation':.; 
Htorkholder,.:, rhttnginp; uni,.;~ue<l t·ommon "to('k to prdern•<l "toek, or uni~~UPfl 
preferred ~toek to !'ommon l'toek." 

.\lthoup;h the !'orporution 1111<1Pr ('Onsideration ttl the timP the ahovP mPntionPd 
opinion was given was seekin~~: to ('han~~:e by unanimou:-; consent of all its ;;tockholders 
unissued preferred sto!'k to common Htock, yet'"I believe that the reasons for the con
clusion thPrPin PxprP"P<I are PCJlWlly applicable to tlw situation presPnted in your 
enquiry. 

The controllin~~: reason for the conclu~ion expre:;sed awl the advice given you in 
the former opinion referred to was that the chan~~:e in the eharacter of the stock was 
agreed to and authorized by all of the :-;tockholders of the company, nnd that there
fore no rights either of creditor:; or stockholders were impaired or jeopardized by per
mitting the change, and even though such action was not specifically authorized by 
the General Code, yet by reason of the long-establiHhed practice to that effPrt it shoulo 
be permitted. 

I therefore advise you that you should accept and record the certificate of amend
ment to the articles of incorporation of The Xorcross Company enclosed in your letter 
and which I herewith return to you. 

Respectfully, 
Eow.\RD C. T{"RXF.R, 

A ttorney-Genernl. 

1811. 

CHILDREr\'S HO:\IE-WHERE TR"GSTEES REQUEST AD::\IISSIOX OF 
PUPILS TO CO.MMOX SCHOOU:l-BOARD OF ED"GCATIOX OF DIS
TIUCT OBLIGED TO AD:'ITIT H"GCH Pl:PILH-COUXTY CO:\DIIHSIOX
J<;RS PAY TUITION-WHEX XEW BUILDIXG REQUIRED AXD FUJ'\D 
XOT AVAILABLE-BOARD OF EDUCATIOX :\fUST BORROW :\TOXEY 
FOR PUPOHE OF ERECTIXG SCHOOL BUILDIXG. 

1'he written request of the trustees of lL children's home in which a separate school has 
been maintained, for the admission of pupils re.~ident in such home to the common schools 
of the appropriate school district, obliges the board of education of such district to admit 
.~uch pupils subject to the payment of tuition for them by the county commissioners. 

In ca.~e such reque:st necessitate.~ the conslruclion of a new school building awl funds 
therefor are not immediately available, the board of education must borrow money under 
it.~ general power to issue bond.~ for school building purpo.~es, there lwin(f 110 .~pecial 
provision for such a ctLse. 

If the la~cluplicate of t:lw dis/riel permits, money 111QY be borrowed for such a purpose 
by the board of education without a vole of the people. Section 7629, G. C., explained in 
the light of Rabe v. Board of Education, RR 0. S., 403, the Smith one per cent. law, and 
particularly .~ection 5649-1 thereof. 

Cor.r~mcs, OHIO, July 26, 1916. 

Hox. PERRY s~IITH, Prosecuting Allorney, Zanesville, Ohio. 
DEAR Sm:-In your letter of .July lOth you rcquPRted my opinion a:; follows: 

"rnder section 76i6 of the General Code of Ohio we have what is known 
as the Avondale ehildren's home in Xewton township. The truRtees of said 
('hilrlren'R homE' have notifiPcl the hoar<l of Prhl!'ation of Xewton township 



1286 OPINIONS 

to provide a school sufficient for the inmates of said institution. The said 
board o£ education cannot build this school house because the same will 
cost about $5,000.00 to $5,500.00 and it will become necessary to issue bonds 
to build the same. 

"Under what section of the law can the board of education of Newton 
township issue these bonds to build this school house without a vote of the 
people? There is in the treasury of the building fund of Newton township 
$1,483.68 and on August 1st they will draw $1,483.68 more. In the contin-' 
gent fund they have $845.00 that they will not need this year ~o it will be
come necessary to borrow or issue bonds for the difference between $3,700.00 
and $5,500.00 and the board of education of llaid township thinks they can 
pay these bonds off in three years. · 

"If there is any law or provision by which this money can be raised by the 
issuing of bonds, please give us the section of the statute and we will try 
and comply with it." 

In reply to my request for additional information respecting the situation upon 
which my advice was desired, you wrote me on July 19th as follows: 

"1st. The Avondale children's home was established by law by a vote 
of the people who issued bonds for buying the bnd and building the insti
tution. It is a children's home for Muskingum county, Ohio, and it is not 
a private establishment or institution. 

"2nd. The trustees of the children's home under section 7676 of' the 
General Code have served a written notice upon the trustees of the town
ship to build a school house to accomodate the children of the Avondale 
children's home. 

"3rd. This is not a special school house for these children alone, but 
is for the children in the neighborhood and also to accomodate the children's 
home pupils. · 

"The institution, through its trustees, have been furnishing school room 
and rooms, furniture, fuel, apparatus and books for the children, but the 
institution has grown so large that it becomes necessary to build a school 
house conveniently near to said children's home so as to give them a common 
school education. It is not especially for the children's home, but for the 
children who live in the neighborhood. 

"Ou~ tax duplicate will not justify us at this time as far as the county is 
concerned in building this school house as you have the facts of the money 
that Newton township has on hand. Please let me know if there is any sec
tion of law by which the board of education can borrow the money to build 
this school house, or if. the board or, Mucation is relieved from building the 
school house under the General Code, and is it incumbent upon the county 
commissioners to build the same? I understand from the law that the trus
tees or the board of education of the township must furnish school for the 
children of the home." 

Section 7676, G. C., et seq., as·amended in 103 0. L., 896, provide as follows; 

"Sec. 7676. The board of education in any district in which a chil
dren's home or orphans asylum is established by law, when requested by the 
board of trustees of such children's home or orphans' asylum when no public 
school is situated reasonably near such home or asylum, shall establish a 
separate school in such home or asylum, so as to afford to the children therein, 
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as far as practicable, the advantages and privileges of a common school edu
cation. Such schools must be continued in operation for such period as is 
provided by law for public schools. If the distributive share of school funds 
to which the school at such home or asylum is entitled by the enumeration 
of children in the institution is not sufficient to continue the schools for that 
length of time, the deficiency shall be paid out of the funds of the institution 
or by the county commissioners. 

"Sec. 7677. All schools so established in any such home or asylum 
shall be under the control and management of the respective boards of edu
cation of the school districts in which such homes and institutions are located, 
and courses of study, length of school term, and all other school matters 
shall be uniform in the respective school districts. Teachers employed in 
such homes or institutions must have a teacher's elementary school certif
icate as provided by section seven thousand eight hundred and twenty-nine 
of the General Code." 

"Sec. 7678. In the establishment of such schools the commissioners 
of the county in which such children's home or orphans' asylum is established, 
shall provide the necessary school room or rooms, furniture, fuel, apparatus 
and books, the cost of which for such schools must be paid out of the funds 
provided for such institution. The board of education shall incur no ex
pense in supporting such schools." 

Your statement of facts makes it reasonably clear that these sections have in 
the past been complied with. The separate school of which section 7676, G. C., speaks 
has been in existence and rooms and facilities therefor have been furnished in the 
institiution by the trustees thereof or by the county commissioners at the expense 
of the institutional funds. It appears that now the trustees of the institution feel 
that they can no longer afford the space therein necessary for the accommodation of 
the separate institutional school, and have requested the board of education of the 
district in which the school is located to furnish other accommodations for the pupils 
resident in the home. In other words, what is desired is the discontinuance or dis
establishment of. the separate school referred to in section 7676, G. C., which, on your 
statement of facts, will require the building of a new school building in the district 
because of the fact, which seems reasonably to be inferred from your letter, that the 
buildings which now exist in the district are not of sufficient capacity to accommo
date the PUP.ils already attending school therein and the additional pupils which 
would under the proposed arrangement have to be accommodated therein. 

The first question which is suggested by your letter is as to whether or not the 
written notice given by the trustees of the children's home to the board of· education 
is sufficient to require the board of education to discontinue the separate school and 
provide additional regular facilities for the accommodation of the children's home 
pupils. 

Sections 7676 to 7678, inclusive, deal solely with the establishment of a separate 
school. Prior to the amendment of section 7681, G. C., in 106 0. L., 489, no ma
chinery was afforded for· the discontinuance or disestablishment of such separate 
school, and the same could be effected, if at all, only by common consent of the public 
authorities whose action was requisite to the establishment thereof. However, said 
section 7681, G. C., at present provides as follows (106 0. L., 489): 

"The schools of each district shall be free to all youth between six and 
twenty-one years of age, who are children, wards or apprentices of actual 
residents of the district, including children of proper age who are inmates 
of a county or district or of any public or private children's home or orphans' 
asylum located in such a school district, but the time in the school year at 
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which beginners may enter upon the first year's work of the elementary 
schools shall be subject to the rules n.nd regubtions of the local boards of 
education. The board of education in any district in which a public or 
private children's home or orphans' asylum is located, when requested by 
the governing body thereof, shall admit the children of school age of such 
home or asylum to the public schools of the school district. The county 
commissioners shall pay the tuition of such pupils to the school or schools 
maintained by the board of education at a per capita rate which shall be 
ascertained by dividing the total expenses of conductin~ the elementary 
schools of the district attended, exclusive of permanent improvement and 
repairs, by the total enrollment in the elementary schools of the district, such 
amount to be computed by the month. An attendance any part of the month 
shall create a liability for the whole month. The distributive share of school 
funds from the state for the children of such home or asylum shall then be 
paid to the county commissioners. But all youth of school age living apart 
from their parents or guardians and who work to support themselves by 
their own labor, shall be entitled to attend school free in the district in which 
they are employed." 

Under this section it is clear that the request of the governing body of the public 
children's home is sufficient to discontinue the special school in said home, and to 
require the board of education to admit the children of school :1ge of such home to 
the public schools of the appropriate school district, subject of course, to the obli
gation of the county commissioners to pay the tuition of such pupils in accordance 
with the rule laid down in the section. 

The written notice referred to in your letter is, in my opinion, in compliance with 
section 7681, G. C. (instead of section 7676, G. C., referred to by you.) 

The sections quoted make no Rpecial proviRion for the acquisition of additional 
facilities necessitated by the admission of such pupils to· the schools of the district. 
The special school provided for by sections 7676 to 7678, inclu~ive, was to be con
ducted in school rooms furnished by the county eommissioners; but the buildings 
or rooms, if any, necessary for the accommodation of the additional pupils admitted 
to the public schools of the di~t.rict by virtue of section 7681, G. C., as :unended, must 
be furnished by the board of education, and no part of the cost of such permanent 
improvement is to be included in fixing the rate of tuition to be paid by the county 
comn11sswners. In short, one effect of discontinuing a separate school and admitting 
the children's home pupils to the public school is to shift from the county to the school 
district the financial burden of providing school rooms for the pupils invoh·ed. 

There being no special provision for paying the expense of additional school 
buildings necessitated by the admission of children's home pupils to the schools of 
the district, under section 7681, G. C., it follows that the board of education must 
secure the funds for such purpose by exercising its general powerR. 

Your statement of facts makes it clear that the Pxpense of erecting a new build
ing can not be defrayed out of ctu-rent building fund levies; that money will have to 
be borrowed, and that it is desired to borrow the same without submitting the ques
tion to a vote of the people. 

It appears from your statement of facts tlmt the amount of money needed in 
addition to the moneys wliich are expected to be in the building and contingent funds 
and available for use for this purpose is not large. Accordingly it. Reems quite pos
;;ible (although l am unable to determine such possibility without knowing the tax 
duplicate of the district) that section 7629, General Code, m:w be employed. It 
provides as follows: 

"i:)ection 7629. The board of education of any school di;;trict may 
issue bonds to obtain or improve public school property, aud in auticipatioP 
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of income from taxes, fol'jsuch purposes, levied or to be levied, from time to time, 
as occasion requires, may issue and sell bonds, under the restrictions and 
bearing a rate of interest specified in section seventy-six hundred and twenty
six and seventy-six hundred and twenty-se,·en. The board shall pay such 
bonds and the interest thereon when due, but provide that no greater amount 
of bonds be issued in any year than would equal the aggregate of a tax at the 
rate of two mills, for the year next preceding such issue. The order to issue 
bonds shall be made only at a regular meeting of the board and by a vote 
of two-thirds of its full membership, taken by yeas and nays and entered 
upon itR journal." 

It has always been held by this department and by the courts that despite the 
reference in this section to "the restrictions * * * specified in sections seventy 
six hundred and twenty-six and seventy-six hundred and twenty-seven," which makes 
the section somewhat ambiguous, said section 7629 authorizes the issuance of bonds 
without a vote of the electors. 

An' additional limitation is imposed upon the issuance of such bonds by section 
7630, G. C., which, however, was declared by the supreme court in the case of Rabe 
v. Board of Educat,ion, 88 0. S., 403, to have been repealed by impl,ication by the 
enactment of the Smith one per cent. bw, section 5649-1, et seq., G. C. 

The language of the ~pinion of Donahue, J., in this case raises some doubt as to 
whether section 7629, G. C., being neces~arily related to section 7630, G. C., was not 
also repealed by implication i.n the same ma.nner. He says at pa~~:es 414 and 415: 

"The provisions of section 7629, General Code, were modified, aided 
and restricted by the provisions of section 7626, 7627, 7630, 7591 and 7592, 
General Co.de. These material parts of this code being no longer in force 
or effect, the whole plan and scheme is weakened and possibly destroyed. 

"If section 7629, Geneml Code, has smyived the wreck of 'the pln.n 
provided by the sclwol code of 1904, for the issuing of bonds by the board 
of education, it is not only bereft of its fellow sections of that code in refer
ence to the same subject-matter, but it is deprived of the aid of their correla
tive provisions with refPre>nrenot only to the is~uing but to the retirement 
of bonds. 

"Section 7629, General Code, provides for the issue of bonds only in 
anticipation of income from taxes levied for the purposes named in that 
section. * * " This section contains a further provision~that the 
bonds issued thereunder shall not exceed an amount equal to the aggregate 
of a tax at the rate of two mills on the tax valuation for the year next pre
ceding such issue." ·· 

Thereafter, at considerable length Judge Donahue proceeds to discuss the appli
cation of section 7629, G. C., as modified by the Smith Jn.w to the facts of the case at 
hand. It is therefore to be strongly inferred from his final conclusion that he did 
not regard section 7629 as repealed. This was the opinion of my predecessor and I 
concur therein, a.nd advise you that section 7629, G. C., is at present in force. 

l\Iuch was said in Rabe v. Board of Education, supra, as to the modifying· effect 
of the Smith one per cent. law upon the power of the board of education to issue bonds 
without a vote of the people under section 7629, G. C. The fourth branch of the 
syllabus epitomizes the holding of the court on this point: 

"4. In determining the amount of income from taxes levied or to be 
levied that may be anticipated by an issue of bonds by any taxing authority, 
the calculation must be based on the same proportion of' the total maximum 
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levy in any one taxing district as the proportion of the maximum levy it 
is authorized to certify to the budget commissioners is to the total maxi
m.um levies that all the taxing authorities within that taxing district are 
authorized to certify." 

In connection with this statement of the syllabus the following remark in the 
opinion must be no~ed: 

"It would seem to be not only proper but necessary to take into account 
the future demands upon the school funds for school purposes in connection 
with the probable increase or' (the tax duplicate in determining just what 
income may be anticipated by the issue of bonds for the purchase of school 
property without detriment to the future imperative needs of lthe schools of 
that school district." 

In other words, as the law was when the controversy which gave rise to Rabe v 
Board of Education originated, the levies which could be anticipated under section 
7629, G. C., were levies that would have to be made subject to the prior claims, so to 
speak, of the current expense and tuition levies of the district. Since then, however, 
article XII, section 11 of the constitution has been adopted, :md is now in force, and 
as to bonds issued since its adoption the following paragraph of the opinion in Rabe 
v. Board of Education applies: -

"At this time, under the amendment to the constitution (section 11, article 
XII), which provi.des that no bonded indebtedness of the state or any political 
subdivision thereof shall be incurred or renewed, unless in the legislation 
unde.t: which such indebtedness is incurred or renewed provision is made 
for levying and collecting annually by taxation an amount sufficient to pay 
the interest on said bonds and provided for a sinking fund for their final 
redemption at maturity, it is of the utmost importance that at the time of the 
incurring of such indebtedness the other needs of the political subdivision 
proposing to issue the bonds should be taken into account, for this levy must 
continue during the term of the bonds in an amount sufficient ·to pay the 
interest and provide a sinking fund for their final redemption, even though 
the amount should exhaust the entire income available from taxation and 
without regard to the current expenses. In other. words, under this pro
vision of the constitution, the payment of interest and the retirement of 
bonds are to be provided for first, and the current expenses become a sec
ondary consideration." 

Though as Judge Donahue pointed out "this amendment * * * has no 
application to this case" (Rabe v. Board of Education), it does have application at 
the present time and its force and effect is emphasized and made clear by the pro
visions of section 5649-1, G. C., as amended 104 0. L., 12, us follows: 

"In any taxing district, the taxing authority shall, within the limita
tions now prescribed by law, levy a tax sufficient to provide for sinking fund 
and interest purposes for all bonds issued by any political subdvision, which 
tax shall be placed before and in preference to all other items, and for the 
full amount thereof." 

So that it is now clear that a board of education acting under section 7629, G. C. 
has the power (which to be sure ought as a matter of policy not to be abused) to issue 
bonds within the limitation of that section without a vote of the people, and to order 
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in the proceedings to issue such bonds the making of sufficient interest and sinking 
fund levies to provide for the final retirement o£ the bonds, which such levies so pro
vided for must be made during the life of: the bonds, regardless of the effect of the 
making of such levies upon the returns from taxation for the current needs of the 
district. 

It was the opinion of my predecessor, who first considered this question, and it 
is my own opi.Jli.on, that there are at the present time but two absolute limitations 
upon the power of a board of education to issue bonds for the purpose of building a 
school building without a vote of the electors. They are: 

"(1) The amount of the bonds so issued must not exceed in any one 
year the amount which would have been produced by a tax at the rate of 
two mills for the year next preceding the issue. 

"(2) The amount of the annual levy required to retire such bonds, 
and accordingly 'anticipate' under section 7629, G. C., as determined by 
the aggregate amount of the bonds and the number of years which they are 
to run, must not exceed, together with interest and sinking fund levies al
ready provided for and applicable within the district, any of the limitations 
of the Smith one per cent law applicable to such interest and sinking fund 
levies." 

If, in determining_the length of time the bonds would have to run, the board of 
education of a district should propose to act in reckless disregard of the needs of the 
district for tuition purposes for any future year or years, it seems that a taxpayer 
prior to the issuance of the bonds might intervene, and by injunction restrain such 
action as an abuse of discretion; but if no such action were taken, the bonds, if within 
the limitations above referred to, would undoubtedly be valid, and the money pro
duced by their sale could undoubtedly be expended for the purpose for which it was 
raised. Regardless of the question of power, however, I can not too strongly advise 
that the board of education should not fail to take into account the needs of the school 
district for current expense levies during the time which the projected sinking fund 
levies are to be made, in determining the amount of bonds that it ought to issue for 
such purposes. 

Answering, then, the question submitted in your letter of July lOth, I beg to ad
vise that the board of education of Newton township may issue the bonds required 
to build the school house needed without a vote of the people under section 7629, 
General Code, subject to the limitations above referred to; that is to say, while I am 
not able to state positively that the board of education can issue the bonds, yet if 
the tax duplicate of the district is of sufficient size as that the amount of money needed 
for the purpose, together with the amount, if any, previously borrowed under the 
section during the year, will not exceed the proceeds of a two-mill levy on last year's 
duplicate, and if the necessary interest and sinking fund levies will not impair the 
needs of the district for current purposes, the power of the board of education to act 
under the section above referred to is adequate. · 

Respectfully, 
EDwARD C. TuRNER, 

Attorney-General. 
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1812. 

BOARD OF TIWoT~EB OF BOWLli\G C:HEEJ'\ STATE ::\OIL\JAL COL
LEGE-APPROYAL OF COXTHACT FOR COXf>TRl:CTJOX OF TH.AIX
IXG SCHOOL BUILDIXG. 

CoLnJBt:~, Omo, July 26, 19 LG. 

HoN. J. 1!;. ScHATZEL, Secretary, Bowling Green Stole Normal Colh·ge, 
· Bowling Green, Ohio. 

DEAlt Bm:-You have submitted. to me through yom arehitecl~ the contract 
entered. into by your board of trustees and The Steinle Construction Company, under 
date of July 21, HJ16, for the construction of the training school building, including 
general construction, lwating and Yentilating, plumbing, gas fitting, f:eWage, ami 
lighting fixture~, the said eontrnd calling for the Hum of 894,.545.45, to be paid for 
out of the appropriationH made in sections 2 ami 3 of house bill 701, lOG 0. L. 666, 
together with the bond eo\·cring; said eon tract and the adYertisements calling for bids. 

I have ascertained from the auditor of state's office that there are sufficient funds 
on hand not contracted against for the purposes of this contract.. I h:we examined 
the contract and bond and find the same to be in compliance with law and have there
fore this day approved the same and have filed the original contract and bond with 
the auditor of state and have returned the rest of the papers to your architects. 

Respectfully, 
EDWARD c. Tt:RNEH, 

A llorney-Gen a/. 

1813. 

APPROVAL, SALE OF CERTAIN CAXAL LANDS IN UNION TOWNSHIP. 
ROSS COUNTY, TO COUNTY COMMISSIONERS. 

CoLt:MBUs, 0Jno, July 26, 1916. 

BoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Srn:-I have your communication of July 19, 1916, transmitting to me 

duplicate copies of your record of proceedings relating to the sale of certain canal 
lands in Union township, Ross county, Ohio, to the board of county commissioners 
of that county, and also duplicate copies of a resolution providing for 8Uch sale. 

I find upon an examination of your record of proceedings that the sale is author
ized by the statute, and I also find that the resolution providing for the sale is properly 
drawn. I am therefore returning the duplicate copies of the resolution with my sig
naturE; attached thereto. 

H.espectfully, 
EDWARD c. Tl:UNER, 

Atlorney-General. 
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1814. 

BLILDIXGS-CITY AXD TOWXSHIP HAVE XO ACTHORITY TO "CXITE 
FOR ERECTIOX OF CITY HALL AXD TOWXSHIP HO"CSE. 

CoLn!Bl":<, OHIO, July 27, l!H6. 

Hox. F. c. c:ooDRH'II, Pro.wntliug Attonwy, 1'1'o!J, Ohio. 

DE.\R Sm:-Your letter of July 15, l!HG, is as follow,.;: 

··The que~tion hl>_~ been asked of me whether or not a. city and a township 
kwe a right to join in the erection of u city hull an<l towmhip house. 

"Sertion Xo. ilil!JD of the General Code pro\·ides that a \'illage and town
~<hip may join in the huii<ling of a town~hip hom•e, but I can find no section 
of the statute p;ivinp; dir!"'ct a.ut·hority for a city t'n<l :> town:-;],ip to join in 
the erection of a city hl'ilrling. 

'·\Yill yon plew<e "'!vise whether or not ;;cetion X<>- ;~:~nn and the fol
lowing sections will permit the city and town"'hip joining in the erection of 
this buildinfl, or if there is any other section of the statute that gives such 
authority?" 

Hection 33!JO, G. C., provides: 

"The electors of at •Wnship in which a village is situat9d, and the electors 
of such village may if both so determhe, as hereinafter provided, unite in the 
enlargement, irnpro,·ement or erection of a public building." 

f:lection 3400, G. C., provides that application for such purpose shall be made 
to the mayor of the villu:.se and the trustees of the township, and prescribes the mini
mum number of freeholders that must si:.sn the respective applications. Section 
3401, G. C., provides for the submission of the question of levying a tax for said pur
pose to the electors of the village and township respectively, and se!{tion 3402, G. C., 
provides: 

"If ut such election two-thirds of the electors of the township and of 
the vl.llage vdting, vote in favor of such improvement, the trustees of such 
tmvnship and the counl'il of the villal!;e shall jointly take such action as is 
necessary to carry out such improvement." 

It will IJe observed that the authority conferred by the foregoing provlliions of 
the statutes is limited to the electors of a township in which a village is situated and 
the electors of such village. It is evident that sdd provL~ions of the statutes do not 
authorize the elector~ of ~t city to unite with the cl<'cton• of a town~hip for the aforE'
<aid purpoHc. 

A city as well a~ a towu~hip has only limited power and cad1 mu~t act within the 
limitH of its powers as prescrib!"'d by statute. I find no provi~ion of the ~tulute aulhor
izinl!; :1 city and township to join in thP <'r<'ction of n. city hall and township houf'e 
and I am of the opinion thE>rPfore that your que~tiun n.u:-;t be :m~WPrcd in the ncgatin~. 

Respectfully, 
EDWARD c. TUR:\"ER. 

Attorney-General. 
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1815. 

APPROVAL, SYNOPSIS FOR INITIATIVE PETITION PROHIBITING 
LIABILITY INSURANCE COMPANIES COMPETING WITH WORK
MEN'S COMPENSATION. 

CoLUMBus, Omo, July 29, 1916. 

HoN. TIMOTHY S. HoGAN, Attorney-at-law, Columb1ts, Ohio. 

DEAR Sm:-You havl:l submitted to me for my cert,ificate an initiative petition, 
the syllabus of which reads as follows: 

"PROPOSED LAW 
"To amend section 1465-101 of the General Code of Ohio, making void 

contracts indemnifying employers against loss or liability for the payment 
of workmen's compensation, and agreements to pay such compensation, 
and making void contracts which indemnify the employer against damages 
when i,njury, disease or death arises from failure of employer to comply wit!). 
lawful requirements for the protection of the lives, health and safety of em
ployes, or when the same is occasioned by the wilful act of the employer or 
any of his officers or agents; prohibiting the issuance of licenses to enter 
into such contracts; and to repeal original section 1465-101 of the General 
Code of Ohio." 

I hereby certify that the foregoing synopsis is a truthful statement regarding 
the above entitled proposed law. 

1816. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

PROSECUTING ATTORNEY-80N OF SUCH OFFICER NOT LEGALLY 
DISQUALIFIED FOR EMPLOYMENT UNDER SECTION 2412, G. C., 
TO ASSIST PROSECUTOR. 

An attorney at law who is the son of a prosecuting attorney is not thereby legally dis
qualified for employment under the provisions of section 2412, G. C., to assist said PrOSe
cuting attorney in the prosecution or defense of any action brought by or against the officers 
specified in said section aforesaid, but cannot be appointed merely as a collector of delin
quent taxes. 

CoLUMBus, Omo, July 29, 1916. 

HoN. ToM S. MADDOX, Prosecuting Attorney, Washington C. H., Ohio. 

DEAR SIR:-! have your letter of July 19, 1916, as follows: 

"A prosecuting attorney acting un8'er authority of section 2412, G. C., 
requests the county commissioners to a,ppoint him an assistant for the pur
poses of bringing suit, prosecuting, defending and collecting the delinquent 
street assessments due the city of Washington, Fayette county, Ohio, as. 
appears on the tax duplicate in the office of the county treasurer of said 
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county; also to collect all other delinquent taxes appearing on the duplicate. 
"R. R. :Maddox, son of said prosecutor, by appointment under section 

2914, 2915, G. C., is clerk and stenographer to said prosecutor; the said R. R. 
Maddox is an attorney at-law since July 1, 1916; no partnership of any kind 
exists between the said R. R. Maddox and said prosecutor. 

"May said parties enter into a legal contract for the same?" 

Section 2412, G. C., to which you refer, provides as follows: 

"If it deems it for the best interests of the county, upon the written 
request of the prosecuting attorney, the board of county commissioners 
may employ legal counsel to assist the prosecuting attorney in the prose
cution or defense of any suit or action brought by or against the county 
commissioners or other county officers and boards, in their official capacity." 

This statute provides for the employment of legal counsel to assist in the pros
ecution or defence of any suit or action brought by or against the county commissioners 
or other county officers and boards. The employment of such legal counsel as con
templated by this statute must be to assist the prosecuting attorney in some suit or 
action instituted by the officials named in said section or brought against them. There 
is not,hing in this section to prevent the county commissioners from employing the 
son of a prosecuting attorney to assist the latter in the prosecution of such suits or 
in defending said officers and boards in any suit instituted against them; provided, 
of course, that said son is an attorney at law. The further fact mentioned in your 
inquiry that the son is in the employ of his father as a clerk and stenographer, ap
pointed under authority of section 2915, G. C., and who, I learn in a subsequent letter, 
is engaged only a part of the time at a salary of $35.00 per month, offers no legal ob
stacle to the employment of the son under said section 2412, G. C., supra. 

I therefore hold, under the facts stated, that the son of said prosecuting attorney 
may be legally employed under the provisions of section 2412, G. C., supra, but I 
express no opinion on the policy of making such employment. 

In a subsequent letter you call attention to the provisions of section 3892, G. C., 
and refer to an opinion rendered by the bureau of inspection and supervision of pub
lic offices and of this department to the effect that only the county treasurer may en
force the collection of assessments under said section. I am unable to see what con
nection said last named section has with said section 2412, G. C., supra. As before 
observed, under said section 2412, G. C., supra, the commissioners may only employ 
an attorney to assist the prosecuting attorney in prosecuting suits and actiops brought 
by the board of county commissioners or other county officials, or in defending such 
officials in suits and actions brought against them. There is nothing in the provis
ions of section 3892, G. C., supra, that would prevent a county treasurer from being 
represented in actions to enforce the collection of assessments under said section by 
the prosecuting attorney or the person so employed to assist him. 

If, however, it is intended that the person employed to assist the prosecuting 
attorney is expected to act as a collector merely for the county treasurer in the matter 
of street assessments and other collections named in your inquiry, such employment 
may not be made for such purposes. A person employed under section 2412, G. C. 
must be employed to assist in actual litigation and cannot be employed as a mere 
collector for the county treasurer. I trust that this interpretation of section 2412, 
G. C., is made perfectly plain. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 
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1817. 

CHILDREN'S HQ:\IE-TRUSTEES OF SUCH HO::\:IE "'l:THOUT AUTHORITY 
TO TRANSFER TO OTHER IXSTITUTIOXS , CHILDREX CQ:\IMITTED 
TO THEIR CARE BY JUVEXILE COURT EXCEPT l:PON ORDER OF 
SUCH COURT. 

Trustees of children's horne are withmtt authority to transfer to other institutions 
a,ny children committed to the children's horne by the juvenile court, except upon the order 
of such court, which has contimLiug jurisdiction over its wards until they arrit•e at the age 
of twenty-one years 

CoLUMBus, Omo, July 29, 1916. 

Board of State Charities, Colwnbus, Ohio. 

GENTLEMEN:-Your request for an opinion relative to the adoption of depen
dent children is as follows: 

"An interesting question in connection with the matter of adoption 
of dependent children has been submitted to us by a children's home of this 
state which has placed a large number of children in foster homes, many of 
whom are later adopted. This institution has also acted as an agent for 
other institutions. The following situation is submitted for yonr opinion as 
to the proper procedure: 

"A child is committed by the juvenile court in the manner set forth in 
section 1653, to a county children's home. Later the trustees of said county 
home transfer and surrender guardianship by means of a signed document 
to a legally recognized institution in another county. It is assumed that 
this child, when committed to the county children's home is placed therein 
with the right to adopt, as provided in section 1672. Has the county chil
dren's home the legal right to trn.nsfer guurdin.nship of c·hildren to another 
institution without Hccuring formal conHent of the judge who eommitlecl the 
child to the county children's home? And has the second institution full 
legn.l n.uthority to be a consenting pn.rty to the n.doption of thiB child by foster 
pn.rents in whose home the child hn.s been placed through the instrumental
ity of tho second institution? (See sections 8024 and 8025.) 

"The same institution hn.s for years been receiving by tho use of tho 
formal SUITender blank, children from other institutions in tho smne com
munity. There is n.ttached hereto a copy of the formal surrender blank used 
by institufions when transferring the guardianship of tho child, which is the 
same as is used by parents when voluntary surrender of guardianship of chil
dren to tho institution is made." 

With your letter you enclose tho copy of the blank form referred to in your letter 
which is as follows: 

"THE CHILDREX'S HO:'IIE. 

"Tho undersigned ___________________________________________ --- --
of ________________________________ countyof ______________________ state 
of ____________________________________ of.. ________________________ - _ - -
a minor child, born _______________________________ .do hereby surrender 

and intrust to THE CHILDREX'S HO~IE of Cincinnati, Ohio, and to such 
person or persons as it may select as to its assignee, the charge, management 
and control of the said child untiL ________ -~hall become .. _ _ _. _ _ _ _yearR 
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of age, and ______________ do hereby invest the said CHILDREX'S HO:\IE 
and its assigns. with the same powers and control over the said child as those 
of which ________________________________ possessed. 

"This surrender of the child is made with the understanding that after 
the said child is accepted by the society, ________________________ to have 
no further control or intercourse with __________________ except through the 
medium of said society, and that_ _________________ to have no knowledge 
of the family v.'ith whom said child is placed untiL _________ becomes of legal 
age. 

"Witne~s ________ hand ____ and seaL ___ this _____________________ day 
of __________________________________ 19 ___ _ 

"Witness: 
" " __________________________ seal. 

" " __________________________ seal." 

Section 1653 of the General Code (103 0. L., 872), in part is as follows: 

"When a min~r under the age of eighteen years, or any ward of the court 
under this chapter, is found to be dependent or neglected, the judge may make 
an order committing such child to the care of the children's home if there be 
one in the county where snch court is held * * *" 

The provisions of law relative to the manner in which children may be admitted 
to children's homes are embraced in section 3090 of the General Code (103 0. L., 
8!l0), which is as follows: 

"They shall be admitted by the supePintendent on the order of the ju
venile court or of a majority of such trustees, accompanied by a statement 
of facts signed by the court or trustees, setting forth name, age, birthplace, 
and present condition of the chiid named in such order, which statement of 
fadH cont:1ined in the order, together with any additional facts connected 
with tl112 lti;,tory and condition of such children shall be, by the superinten
dent, rcrordcd in a record provided for that purpoEe, which Rlmll he confi
dential ttnd only open for inspection at the di~cretion of the trustees." 

AB to the guardianship ;:~nd control of inm:1tes, sectio,n 3093 of the General Code 
in part, provides as follows: (103 0. L., 891.) 

"All inmates of such home who by reason of abandonment, neglect or 
dependence have been admitted, or who have been by the parent or guardian 
voluntarily surrendered to the trustees, shall be under the sole and exclusive 
guardianship nnd control of the trustees during their stay in such home, 
until they are eighteen years of ag~, and if such child is placed out or adopted 
such control shall continue until such child becomes of lawful age. * * *" 

"Lnde'r the provisions of the section just quoted it will be noted that exclusive 
guardianship and control of children while in children's homes is vested in the trus
tees of the said home. 

"Gnder the provisions of section 3090 of the General Code, supra, it will be ob
served that there are two methods of admitting children to children's homes-one 
through the agency of the juvenile court, and the other by a majority of the trustees 
of the children's home. 

Section 1643 of the General Code, as amended (103 0. L., 869), is as follows: 

"When a child under the age of eighteen years comes into the custody 
of the court under the provisions of this chapter, such child shall continue 



1298 OPINIONS 

for all necessary purposes of discipline and protection, a ward of the court, 
until he or she attain the age of twenty-one years. The power of the court 
over such child shall continue until the child attains such age." 

From a reading of section 1643 quoted above it will be observed that there is a 
specific provision therein to the effect that "the power of the court over such child 
shall continue until the child attains such age." 

The question involved in your inquiry is as to whether or not the jurisdiction of 
the juvenile court over the wards of the court continues after a child has been com
mitted to a children's home insofar as the approval of the court may be required for 
the removal of the child from such children's home. 

The provisions of section 3093-of the General Code, supra, to the effect that all 
inmates of such homes "shall be under the sole and exclusive guardianship of the 
trustees during their stay in such homes" appears to be general and controlling with 
respect to the matter, but upon examination of section 3093, supra, and section 1643, 
supra, it will be found that section 3093 is an old statute which has governed trustees 
of children's homes for a number of years, whereas section 1643, supra, is one of com
paratively recent origin, and is a part of a general scheme of the law for the care and 
conduct of dependent and neglected children which originated with senate bill 40, 
which was an act "to regulate the treatment and control of dependent, neglected 
n.nd delinquent children," which act was passed April 25, 1904, to be found in 97 Ohio 
Laws, at page 561. By virtue of the·act in question the juvenile court system was 
established, which was an advance movement in the care of Ohio's unfortunate wards. 

There have been a number of changes in the law since its original enactment 
but section 1643 of the General Code, supra, which vests the juvenile court with con
tinuipg ·jurisdiction of its wards until they arrive at the age of twenty-one years, and 
section 1653 of the General Code, supra, under which the children referred to in your 
communication were committed to the children's home, are parts of the juvenile court 
law as it at present exists. 

The clear and manifest purpose of the juvenile court system is to vest in the 
juvenile court the absolute control of all dependent children which become wards 
of that court. 

Section 3093 of the General Code, supra, provides that: 

"All inmates of such homes who by reason of abandonment, neglect or 
dependence have been admitted, or who have been by their parent-s or guard
ians voluntarily surrendered to the trustees shall be under the sole and ex
clusive guardianship and control of the trustees during their stay in such 
home." 

and insofar as such guardianship and control applies to the children committed by 
the juvenile court is concerned, it is absolute while such child remains in the home. 

The provisions of section 1643 of the General Code, supra, to the effect that the 
jurisdiction of the juvenile court shall continue for "all necessary purposes of discipline 
and protection" until the child attains the age of twenty-one years is controlling with 
reference to children committed by the court to the children's homes and may be 
exercised whenever, in the judgment of the court, the best interests of the chjld de
mands any change or modification in the orders of commitment. 

There can be no question but that the ward's discipline and protection reflect<> on 
the place wherein the child may be kept or the person in whose custody it is placed. 

As reflecting upon the intention of the general assembly with reference to the 
continuing jurisdiction of the juvenile court over its wards reference may be had to 
section 1352-3 of the General Code (103 0. L., 866), wherein it is provided, in part, 
as follows: 
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"The boar9. of state charities shall when able to do so, receive as its wards 
such dependent or neg\ected minors as may be committed to it by the juve
nile court. County, district, or semi-public children's homes or any institu
tion entitled to receive children from the juvenile court may, with the con
sent of the board, transfer to it the guardianship of minor wards of such 
institutions. If such children have been committed to such·institutions by the 
juvenile court that court must first consent to the transfer. * * *" 

In section 1352-5 of the General Code (103 0. L., 867), it is provided, among 
other things, that: 

"The board of state charities may when willing to do so, receive as its wards 
with all the powers given it by section 1352-3 of the General Code, delin
quent children committed to it by a juvenile court or from any institution 
to which such children may be committed by the juvenile court or assigned 
by the board of administration. Such children shall be placed by it in homes 
in accordance with the provisions of section 1352-3 of the General Code. 
* * * * If originally committed to such institution by the juvenile court, 
that court must first consent to the transfer of such child to the board of 
state charities. * * *" 

And, again, section 1672 of the General Code (103 0. L., 876), is to be considered 
as laying particular stress upon the continuance of the jurisdiction of the juvenile 
court undel' the provisions of section 1643 of the General Code, section 1672 being 
as follows: 

"If the court awards a child to the care of an associ1ltion, corporation or 
individual, in accordance with these provisions, rmless othel.'Wise ordered, the 
child shall become a ward, and be subject to the guardianshit> of such asso
ciation, corporation or individual. Such association, corporation or individual 
may place su'ch child in a family home and shall be made party to any pro
ceedi,ngs for the legal adoption of the child, and if the court when making 
such award so orders, may appear in any court where such proceedings are 
pending, and assent to such adoption. Such assent shall be sufficient to 
authorize the ju·dge to enter the proper order or decree of adoption, and 
upon such order being made, all jurisdiction of the juvenile court over such 
child under section 1643 of the General Code, shall cease and determine. 
Such guardianship shall not include the guardianship of any estate of the 
child." 

The ultimate purpose of the state is to dispose of its juvenile court ward by 
finding suitable homes in families rather than to continue such wards in institutions 
and ample provision is made in the various statutes for the placing of all such wards 
in homes by the various institutions or state agencies, but nowhere in the law is there 
to be found any provision which admits of the transferring of the wards of the juvenile 
court from one institution to another, except that in the exercise of its powers under 
the juvenile research act to be found in 103 0. L., 175, the board of administration 
may transfer any minor committed to one of the institutions under its care to any 
other institution with the limitation that no pel'SOn shall be transferred from a benevo
lent to a penal institution. 

In view of the foregoing it is my opinion that the trustees of a children's home 
are without authority of law to transfer the guardianship, control or custody of children 
committed to it by the juvenile court to another institution, except upon the order 
of the juvenile judge who originally commitWd the c!W<l tQ the children's home. 
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A similar question was considered by my predecessor in opm10n Xo. 767, ad-. 
dressed to Hon. Hugh R. Gilmore, prosecuting uttorney, Eaton, Ohio, under date of 
Reptember 9, 1912, to be found in Vol. II, of the Report of the .\.ttorney-C:eneral for 
Hll2, at page 1529, in which opinion I concur. 

This disposition of the first question will of comse obviate the necessity of a dis
eu~sion of the second question in yom inquiry. 

ISIS . 

Respect£ ully, 
EnwAHD C. Tt:uxEn, 

r11brney-Gcneral. 

. \PPH.O\"AL, CEHT.UX OIL .-\XD CAS LEAi::lE~ TO C:RIFFIX PRODLTIXC~ 
CO:\fPAXY .\XD T. R. COWELL. 

C'oLDIBt:H, OHIO, July 29, 1!!16. 

ll.ox. A. V. DoxAHEY, r1urlilor of Stale, Colwnbu8, Ohio. 

DEAlt Sm:-I mn in receipt of your communication of July 6, 1916, addressed 
to Hon. Fnnk B. Willis, Governor of Ohio, and myRelf, requesting our approval of 
oil and gas leases as follows: 

(1) Lease to Griffiin Produdng Company, dated June 28, 1!)16, and covering 
property loeated in sectio11 29, township 13, range 16, Hocking county, Ohio, being 
the first half of the north half of the northwest quarter, and the south half of the north
west quarter. 

(2) Lease to T. R. Cowell, dated June 28, 1916, and covering property located 
in Hocking county, Ohio, section 29, township 13, range 16, being the east half of the 
l1orth half of the northwest quarter of said section, and the north half of the north
east quarter of said section. 

(3) Lease to T. R. Cowell, dated June 28, 1916, and covering property located 
in Hocking county, Ohio, section 29, township 13, range 16, being the north half of 
the southwest quarter of said section. 

I have carefully examined said leases, and the same meet with my approval. 
Respectfully, 

EDWARD c. Tt:RXEH, 

A tlorney-General. 



A'l"l'OH.:\ EY -GEXEHAf,. 1301 

18Hl. 

BOAHD OF EDCCATlOX-\\'E.\K ~CHOOI, DI~THICT- ~AL.\RY OF 
PART-TL\TE :·WI'EHTXTK'IDE:\"T. 

That the proportionate pad of t/11· ""'"~'!J of 11 Ji'lt'l-tiult' sllflel'inlt·fll/t-111 t'III[Jloy"l 
by a 8clwol district U!Uler section -!7-!0, G. ('., al/rilmlablc to leaching .~e,.,•ice, c.rcecr/.~ 1$70 00 
pa m.onth, does 11ot disqualify th,. rlisltif'l to reaire s/alt aid"" a "weak" om·. unless 1/w 
m•crage compensf!lion p-tid /o a'l hiyh ""'''"I' lc'lf.'ht·ts. in lwliuy ""''" portion of tlu: srtlflt'!J 
of .~uch superintewlen1, ('XCecrls sud1 raft·. 

That a uunrd of cdncalion may l1c a/Jic lo app'!f iw·om·: fmm the tlislricl fr·,·y for con
tingent fund upon the payuwnt of teochcrs' srtlarie.~, or may acll!ally conte111plale .~uch 

UJ1plication, docs not affect the Ol/101/nt 11'hirh the tlislricl is tnlillrtl to .-eceirc under the 
weak school district aid lau•, 1nhich i.~ in all m.~e., "'"" urrd II!J tlw rlejicit·llc!f i11 the c.~timat"l 
income of the tuition fund a.~ r·omparer/ ll'ith the auw1111t nquired lu pa!J /he millinnw1 
salaries of el('menlar!f teoc/;crs menlion!'d in section 759.5-1, G. C., the actllnl salaries of 
hiyh Nclwol lertchcr.,, and the olhrr rharyc·8 nwt!e !Jylmc ayoi!l-'1 tltt• j'u1111. 

CoLt:~IBt:s, Omo, July 2!J, l!JlG. 

Hox. A. Y. DoxAl!EY, iluditur of State, Columbus, Ohio. 

DEAR Sm:-I acknowledge receipt· of yom letter of July 12th, reque.;ting my 
opinion upon the following question: 

".\. part-time .,;"uperintendent i.; employed by a .,;pecial superv1~10n di~
trict under favor of section 4740, G. C., at an aggregate salary for all services 
of $175.00 per month. He devotes one-half of his time to teaching, and, 
in accordance with my opinion X o. 1769, addressed to you under date of 
July 10, 1916, the district, if it requires state aid under the weak school dis
trict aid law, may include as a part of its deficiency such portion of his total 
salary as is referable to his services as teacher, the apportionment being 
made on a lime basis. In the opinion referred to you have also been ad
vised that for the purpose of applying section 7595-1, General Code, such a 
part-time superintendent shoul1l, us a teacher, be regarded as a high school 
teacher, because of the nature of the qualifications he is required to possess. 
Inasmuch as half of the monthly salary of the superintendent-teacher in 
question exceeds 870.00 per month, which is the amount fixed for high school 
teachers in section 7595-1, G. C., you submit the following questions which 
have arisen in your administration of the weak school district aid law: 

"1. :\IuRt we refuse state aid under the weak school district aid law 
on that ground? 

"2. Does the queotion of what fund bears this expenbe of 81:!7.50 have 
any relation to this question'? 

"In other words, '' '' '' · In determining whether a district is en
titled to state aid, should we disregard all expenditures out of contingent 
funds? Or, stated otherwise, ir'the maximum levy L> made, and if the proper 
proportion of that levy is placet! in the tuition fund, then, should we only 
contemplate expenditures for salaries made out of that fund, and tlisregard 
expenditures for salaries paid out of other funds by transfer, always, however, 
having in mind the mandate that salaries paid should be those fixed by the weak 
school district law? 

"3. If your opinion holds thai we should only regartl the salaries paid 
out of the tuition fund, then, if the salary of the superintendent is wholly 
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paid out of funds other than tuition fund, by transfer either in whole or in 
part, should any part of that salary be included in our calculation in de
termining the sum of state aid to be given?" 

Section 7595-1, G. C., as now in force, provides as follows (106 0. L., 430): 

"Only such school districts which pay salaries as follows shall be eligible 
to receive state aid: Elementary teachers without previous teaching ex
perience in the state, forty dollars a month; elementary teachers having at 
least one year's professional training, forty-five dollars a month; elementary 
teachers who have completed the full two years' course in any normal school, 
teacher£' college, or university, approved by the sup~rintendent of public 
instruction, fifty-five dollars per month; high school teachers not to exceed 
an average of seventy dollars per month in each high school." 

The words "not to exceed an average of" were inserted in the section by its last 
amendment. Since this amendment became effective I have had occasion to con
sider the application of the amended section in the following opinions: 

In opinion No. 799-1915 (Opinions of the attorney-general for that year, page 
1672), I held that, 

"With the exception of salaries paid to high school teachers, the pro
visions of section 7595-1, G. C., as amended, determine the minimum sal
aries which the board of education of a school district, which complies with 
the other provisions of the statute governing state aid to weak school dis
tricts, must pay in order to be entitled to receive such aid." 

In opinion No. 803, the same year, Id. 1683, I held with respect to the provision 
of section 7595-1, G. C., relating to salaries of high school teachers that 

"It is not necessary for a board of education, in making application for 
state aid, to show the exact amount which each high school teacher employed 
by said board is entitled to receive according to the terms of his contract of 
employment. If said application shows the number of high school teachers 
employed, the number of months for which they are employed and the total 
amount of the salaries which said high school teachers will be entitled to re
ceive under the terms of their contract of employment, the state auditor 
will be able to determine whether said board of education has complied with 
the above provisions of section 7595-1, G. C., as amended, governing sala
ries paid to high school teachers." 

In other words, the mere fact that one teacher who ranks as a high school teacher 
is entitled to receive a salary attributable to teaching service in excess of $70.00 per 
month does not disqualify the district from receiving state aid. It must appear that 
the average compensation paid to high school teachers in the district exceeds $70.00 
per month before the district is disqualified. 

Your first question, therefore, must be answered in the negative, with the qual
ification that if it should appear that the average salary paid to all high school teach
ers in the district in question exceeds $70.00 per month, then the district is disqual
ified from receiving any state aid under the weak school district law. 

I take it that your second and third questions do not relate to the question of 
the qualification of a district to receive any state aid, but rather to the amount that 
the district is entitled to receive, assuming that it is not disqualified. 

As to the salaries of teachers other than high school teachers, the answer to a 
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question of this sort is under the statutes clear. The oprmons of this department 
both during my administration and that of my predecessor, have uniformly held that 
a school district is not disqualified from receiving state aid because it has contracted 
t{) pay more than the minimum salary provided by law to some of its trachers; but 
that the amount of state aid to which it is entitled is limited to the deficiency in its 
tuition fund measured by the difference between the amount therein and the amount 
which would be necessary to pay the minimum salaries. 

Of course, if a district has contracted to pay salaries in excess of those mentioned 
in sections 7595-1, G. C., it must in some manner or other provide funds there£ o 
as the contracts, because of the provisions of section 5661, General Code, are valid 
obligations of the district. If this were accomplished by transfer from the contin
gent fund, the amount of such transfer could not be applied to reduce the deficiency 
because if this were done it might in many cases wipe out the deficiency entirely and 
deprive the district of state aid. 

Accordingly, I held in opinion 799, above referred to, that 

"The certified statement to the state auditor must show, among other 
things: 

" '1. That the board of education of the school district in question 
made the maximum school levy allowed by law, two-thirds of which was for 
the tuition fund. 

" '2. The estimated amount of the tuition fund that will be realized 
from two-thirds of said levy. 

" '3. The estimated amount that must be paid from said fund other 
than for the salaries of teachers. 

" '4. The estimated amount that will be available for the payment of 
said salarie>J. 

" '5. The number of teachers employed by the board of education of 
said school district, properly classified according to qualifications prescribed 
by section 7595-1, G. C., as amended. 

" '6. The estimated amount of money whi~h will bP. required in the 
tuition fund to pay said teachers the salaries provided by said section 7595-1, 
G. C., as amended, for eight months of the year.' 

"The difference between the estimated amount which will be required 
in said tuition fund as above set forth in item 6, and the estimated amount 
available for said teachers' salaries as set forth in item 3, will be the amount 
of the deficit for which the state auditor shall issue a voucher. * * * 
If, therefore, the certified statement of facts from the county auditor shows 
that the board of education of a school district has complied with all the re
quirements of the statute governing state aid to weak school -districts, I d 
not think the state auditor is required, before issuing the aforesaid voucher, 
to determine whether said board of education has contracted t{) pay its teach
ers salaries, which in the aggregate will amount to more than the amount re
quired under item 6, as above set forth. 

"Under the provisions of section 7603, G. C., the contingent fund of said 
district will be entitled to receive, in addition to the one-third of the amount 
realized from the maximum legal school levy, all moneys coming from sources 
not enumerated in said section. If said board of education finds that the 
amount realized from two-thirds of the maximum legal school levy, together 
with the amount received from the state as state aid, under authority of sec
tion 7595, G. C., as amended, is less than the aggregate amount which said 
board has contracted to pay its teachers, this difference may be made up by 
transferring any surplus money in the contingent fund to said tuition fund, 
under authority of section 2296, G. C., as amended in 103 Ohio Laws, page 
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522, and in the manner provided by sections 2297, et seq., of the General 
Code, or said board may, under authority of section 5656, G. C., and within 
the limitations therein provided, borrow money for thiR purpose." 

In accordance then with this previous opinion, I advise that if the district is not 
disqualified entirely from receiving state aid and has made the maximum levy, and 
if the proper proportion of that levy is placed in the tuition fund, then the deficiency 
for which the district is entitled to state aid is the difference between the anticipated 
income from such fund and such amount as is necessary to pay the minimum salaries 
provided in section 7595-1, G. C., as to the salaries of teachers other than high school 
teachers, plus the amount necessary to pay the actual aggregate compensation of high 
school teachers under their contracts of employment. That the board of education 
may contemplate transferring enough money from the contingent fund to the tuition 
fund to pay the entire salary of one of its teachers makes no difference; it is, never
theless, entitled to state aid on the ba~is above referred to. 

I therefore answer your second question by advising that in determining whether 
a district is entitled to state aid you are to disregard the fact that the board of edu
cation may contemplate transferring moneys from its contingent fund to its tuition 
fund; and that you are to apportion the state aid to the district in such manner as 
will make the tuition fund large enough to pay the minimum salaries provided in 
section 7595-1, G. C., and the actual salaries of high school teachers, even though 
you may be advised that the board of education may have available for transfer money 
in its contingent fund which, if transferred to the latter fund would make such tuition 
fund larger in amount than would be neeeRsary to provide for the payment of such 
salaries and other fixed charges. 

To illustrate my holding by a simple example, let it be supposed that a weak 
school district has contracted to pay its teachers just the minimum salaries provtded 
by section 7595-1, G. C., and that the average salary of its high school teachers is 
870.00 per month; it would be entitled to state aid for the difference between the in
come from its levies for the tuition fund, less fxed eharges payable from such fund 
other than for ter.l.her~' mluries, and the amount required to pay the salaries co:l
tmrtcd for, even thxf h tl:e I: card of education at the time of making the application 
for state aid might lornee its ability to transfer a (•onsidemble amount from the con
tingent fund of the district to the tuition fund, :.md even though the boanl might he 
willing to do so and actually intend to make such transfer. 

To put it in another way: The auditor of state is, in my opinion, without auth
ority to compel the board of education of a weak school district to agree to enhance 
the amount of the tuition fund by transfer from the contingent fund as a condition 
of receiving state aid or as determining the amount of state aid which it will receive. 

This answer to your second question detem1ines the answer to your third question. 
It makes no difference that the salary of the superintendent in question may as a 
matter of intention and anticipation be payable out of funds other than the tuition 
fund. (Of course, the application for state aid is prospective and the deficiency which 
it contemplates is estimated, under the present law, so that it cannot be said to a 
certainty that any given salary is paid out of any particular fund, unless indeed the 
contract of employment so stipulates. All salaries of teachers, superintendents, etc. 
are primarily a charge upon the tuition fund and must be regarded as such in the 
office of the auditor of state). 

Accordingly, if in the case you submit the fact that that part of the salary of the 
part-time superintendent which is attributable to teaching service amounts to 887.50 
does not cause the average amount paid to high school teachers to exceed 870.00 per 
month, and does not accordingly disqualify the district entirely from receiving state 
aid, the district in question would be entitled to state aid for the entire amount of 
its anticipated deficiency, one item going to make up which would be the entire esti-
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mated expenditure for the ~ularies of lu~h school teaehers, even though the board 
of education might contPmplnte the use of contin~ent fund moneys tu pay all or part 
of the ~alary of a purticular teacher or superintendent. 

Throughout this opinion I have differentiated hetwPen the ~alaries of high school 
teachers and those of eiE>mE>ntary tmehers us item~ in the deficiency application. This 
is because, us I have pointed out, the amounts fixed in ~ection 7595-1, G. C., for 
salaries of elementary teachers are minimum amvunts, whereas the average amount 
stipulated therein with respect to the ~nJarie:~ of high sehool teachers is a maximum 
amount. Aecordingly, if the distriet is not dL~qualified entirely by exceeding the 
maximum as to high :;chool tearhE>r~, it is entitled to state aid on that behalf to such 
an extent as will enable it to pay the entire salaries of its high school teachers, and 
no more. Thus, if thE' a~g:t·egate amount paid to high school teachers in a weak school 
district were such as that the average was 865.00 per month, only such amount should 
be included in the statement of deficiency on account of the salaries of high school 
teachers as would represent an avera~~:e of 865.00 per month; whereas, as to elementary 
teachers the full amount specified in section 7595-1, G. C., being a minimum, must 
necessarily represent the mea.~ure of the deficiency. 

1820. 

Respectfully, 
EDWARD c. TL"RNEH, 

.4/lorney-Generu '. 

ROADi:; AND HIGHWAYl:l-RESOLlJTIONS OF TOWNf:lHIP TRUHTEEH OF 
RlJSH CREEK TOWNSHIP, LOGAN COUNTY AND BOKES CREEK 
TO\VNSHIP, LOGAN COUNTY, FOH CERTAfN ROAD JMPROVEl\1ENTR 
I:VIPROPERLY DHAWX. 

Rcsolul'im1s of the township trustees 1(1" Ru.,h ('rrek tmr•11ship, Logan county, aJUl 
Hokes ('reek /c,u·nslti'l'• J.ogrm county, rclf11iny to the imprm·emenl of inter-county hiyh
lm?J 1\"o. 236, a.~ .~ubmillcd /,y the slol!· higl.1t'Oif cmnmis.~iouer, are ·impropaly drown out/ 
ure thcrrforc relumcd without 01J1H01Ytl. 

CoLnmt·~. Omo, .July 2fl, 19 )(). 

lioN. CLIN1 oN CowEN, !:3tote Hig/,way Commim;ioner, Columbus, Ohio. 

DEAH Sm:-You have submitted to me for exnmination under date of July 13, 
1916, a final resolution by the township trustees of Rush Creek township, Logan 
county, Ohio, providin~~: for the improvement of a section of I. C. H. No. 236 in that 
township; and also m~der date of July 22, a final resolution of the township truHtecH 
of Bokes Creek townf'hip, Logan eounty, Ohio, providin~~: for the improvement of a 
~Pction of I. C. H. No. 236, located in that town~hip . 

• \ careful examination of these re~olutions discloses that they have been prepared 
upon the theory that it is permissible for the township trustees of two townships to 
in some measure at least proceed joiutly in reference to the improvement of a seetion 
of inter-county highway lying partly in one township and partly in the other. 

In so far a~ the reHolution of the town~hip trustees of Rush Creek town:;hip is 
c-oncerned it appears that the trustees ht~ve applied for state aid on 786 feet of high
way, but that you have approved their application as to @79 feet of highway, and ha\'e 
mused plans to be made for the improwmPul of t<uid 6979 feet of highway. In other 
words your approval and your plan~ rovPr a murh lon~~:cr ~cetion of highway thm1 
that PO\'erE>d by till' upplieution. HokE's Crepk town~hip lies immediately cast of 
Hn'-h CrPek hm n~hip, and hy a I"Oillparimn of thr •IE>~1·ription of the Hedion of high-
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way on which state aid is asked with the section of highway which you plan to improve 
it appears that all but 786 feet of the highway lies in Bokes Creek township instead 
of Rush Creek township. Discrepancies also appear in the resolution of the tru~tees 
of Bokes Creek township between the description of the section of highway on which 
state aid is asked and the description of the section of highway, the improvement of 
which you have approved, and for the improvement of which plans have been pre- • 
pared by you. 

A reference to the resolution of the township trustees of Rush Creek township 
shows that they are to contribute three hundred dollars ($300.00), which is $10,800.00 
less than the total estimated cost, which total estimated cost amounts to $11,100.00. 
A reference to the resolution of the township trustees of Bokes Creek township shows 
that they are to contribute three thousand one hundred and thirteen dollars and ninety
eight cents ($3, 113.98), which is $9,386.02 less than the total estimated cost and ex
pense, which total estimated cost and expense amounts to $12,500.00. A reference 
to the certificate of the chief clerk of your department, endorsed on the resolution 
of the trustees of Rush Creek township, shows that the state is proposing to expend 
nine hundred dollars ($900.00) in connection with that improvement, while a reference 
to the certificate of the chief clerk, endorsed on the resolution of the trustees of Bokes 
Creek township, shows that the state is proposing to expend eight thousand and twenty
seven dollars and eighty-one cents ($8,027.81) on the improvement within that town
ship. In other words, the state is to expend $900.00 in one township and $8,027.81 
in the other township, while one township is to expend $300.00 and the other is to 
expend $3, 113.98, making a total expenditure of $12,341.79. It will thus be seen that 
the total amount certified for expenditure is not the same as the estimated cost, whether 
said estimated cost be taken to be $11,100.00 or $12,500.00. 

I understand that both final resolutions relate to the same proposed improvement 
and that a small portion of the improvement lies in Rush Creek township and the 
remainder in Bokes Creek township. I also understand that the total cost was first 
estimated at $11,100.00 but was later raised to $12,500.00, and that of this estimated 
cost of $12,500.00 the sum of $1,200.00 is referable to the work in Rush Creek township. 
I also understand that there are no drainage structures on that part of the improve
ment situated in Rush Creek township, but that there are some drainage structures 
on that part of the road located in Bokes Creek township. 

There is no statutory authority for any form of joint action by two or more boards 
of township trustees in the improvement of a section of intercounty highway lying 
in two or more townships but not on the township line. Section 1220, G. C., autho
rizes two or more townships to make application where a road is on a township line, 
but has no application to the facts of the present case. Where it is desired to improve 
such a section of highway partly in one township and partly in another, and not on 
the line between the two, the portion in each township should be regarded as a separate 
section, and separate proceedings should be carried forward as to the improvement 
of the portion of highway located in each township. 

Under section 1214, G. C., fifteen per cent. of the cost and expense of an inter
county highway improvement, excepting therefrom the cost and expense of bridges 
and culverts, is to be apportioned to the township or townships in which such road 
is located, and ten per cent., excepting therefrom the cost and expense of bridges and 
culverts, is made a charge upon the property abutting on the improvement. Under · 
section 1217, G. C., where the application for an intercounty highway improvement is 
made by the township trustees, the state may assume all or any part of the county's 
proportion of the cost of the improvement. The effect of these provisions is that 
where an improvement is made on the application of township trustees the township 
must assume and agree to pay, in the first instance, at least twenty-five per cent. of 
the cost of the work, exclusive of bridges and culverts. 
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The estimate for this work should be divided in accordance with the facts to 
show that the estimated cost of the work in Rush Creek toWlJShip is $1,200.00, and 
that the estimated cost of the work in Bokes Creek townffiip is $11,300.00. The 
$1,200.00 may be divided between the state and Rush Creek township in any manner 
that may be agreed upon, and a similar division may be made between the state an<l 
Bokes Creek township as to the $11,300.00, representing the estimated eost of the 
work in that township, with the qualification in each instan<'e that the township must 
assume and agree to pay at least twenty-five per cent. of the cost of the work on the 
fection of roadway within its territorial bounds, excluding therefrom bridges and 
cui verts. The descriptions of the sections of roadway on which state aid is desired, 
and the descriptions of the sections of roadway, the improvement of which is approved 
by you, should also be corrected to correspond with the facts. 

For the reasons above stated I am returning these final resolutions without my 
approval. 

1821. 

Respectfully, 
EDWAtm C. TURNER, 

Allorney-General. 

TAXES AND TAXATION-INSURANCE COMPANIES-AGE~TS' BALANCEH 
-HOW TAXABLE. 

Balances belonging to insurance rompanies, which are in the hands of agents in this 
state, on the day preceding the serond Monday of April in any year, are taxable. 

An agent's balance ronsists of: (I) Moneys rollected by him during any current 
month from policy holders, and, under the prevailing practice, transmitted by said agent 
to the insurance company which he represents, on or about the first day of the month follow
ing their collection, less any amounts applied by said agent in taking up surrendered poli
cies, (2) mrwunts at any time due the company from the policy holders, but unrollected 
by the agent, said amounts being charged against said agent on the books of the compa.ny, 
and c011~-idered as a port of said balance. That part of the agent's balance referred to in 
item one constitutes "moneys" as defined by section 5326, G. C., while that part of said 
balance referred to in item two constitutes "credits" of the rompany within the meaning 
of that tenn as defined by section 5327, G. C. 

"Credits" in the hands of an agent, representing an insurance company in this stale 
on the tax listing day of any year, which, under the 1Jrovisiiins of the statutes must be returned 
fiiT taxation, shiiUld be determined by deducting from the amount due said rompany, on 
accQUnt of business transacted by said agent, and not collected by him on said tax listing 
date, the bQna fide debts of said company arising "from the same source," i. e, from the 
business so transacted. 

CoLUMBUs, Omo, July 31, 1916. 

Tax Commission of Ohio, Columbus, Ohio. 

OENTLEMEN:-In your letter of recent date you request my opinion on the follow
ing questions which you state have arisen in the administrn.tion of the Parrett-Whitte
more law: 

"1. Are balances belonging to insu'rance companie.s, which are in the 
hands of agents within this state, and are commonly known as agents' bal
ances, taxable? 

"2. Should the same be treated as mOney or as credits? 
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"3. If a part or all of said balances are credits, and are subject to tax
ation, what liabilities of the companies may be ~eductrd from them?" 

P.ennit me to•say by way of explanation, that the answer to the above request 
has been delayed owing to the fact that at the time the same was made, :\Jr. 0. B. 
Ryon, general counsel for the national board of fire underwriters, asked permission 
to file a brief on the foregoing questions and with the consent of your commission 
this request was granted. Said brief has just been filed with the department and 
reference will· hereafter be made to the same. 

The provisions of the statutes goYerning the return of the property of all in
corporated companies, exe·ept banking or other corporations whose taxation is spe
cifically l)rovided for, are found in sections 5404, 5405 and 5406 of the General Code 
read in connection with sections 13, 14 and 15 of th'e so-called Parrett-Whittemore 
law (sections 5406-1, 5406-2 and 5406-3 of the General Code, 106 0. L., 249), and 
s.ection 6 of said law (~ection 5372-1, G. C., 106 0. L., 24'7). Said provisions are as 
follows: 

"Sec. 5404. The president, secretary, and principal accounting officer 
of every ipcorporated company, except banking or other corporations whose 
taxation is specifically provided for, for whatever purpose they may have 
be~n created, whether incorporated by a law of this state or not, shall list 
for taxation, verified by the oath of the person so listing, all the personal 
property thereof, and all real estate necessary to the daily operations of the 
company, moneys and credits of such company or corporation within the 
state, at the true value in money. 

"Sec. 5405. Return shall be made to the several auditors of the res
pective counties where such property iR situated, together with a statement 
of the amount thereof which is situated in each township, village, city, or 
taxing district therein. Fpon receil'ing such returns, the auditor shall ascer
tain and determine the value of the property of such companies, and deduct 
from the aggregate sum so found of e.wh, the value as as3essed for taxation 
of any real estate included in the return. The value of the property of each 
of such companies, after so deducting the value of all the real estate included 
in the return, shall be apportioned by the auditor to such cities, villages, 
townships, or taxing districts, pro rata, in proportion to the value of the real 
estate and fixed property included in the return, in each of such cities, vil
bges, townships, or taxing districts. The auditor shall place such apportioned 
valuation on the tax duplicate and taxes shall be levied and collected thereon 
at the same rate and in the same manner that taxes are levied and collected 
on other personal property in such towm<hip, village, city or taxing district. 

"Ser. 5406. The auditor of each county, on or before the first ::\londay 
of May, annually, shall furnish the president, secretary, principal account
ing officer, or agent as provided in the next two preceding sections, the neces
sary blanks for the purpose of making :·mch returns, but neglect or failure on 
the part of the county auditor to furnish such b)(l.nks shall not excuse such 
president, secretary, accountant, or agent, from making the returns within 
the time specified herein. If the county auditor to whom retums are made 
is of the opinion that falHe or incorrect valuations have been made, that the 
property of the corpomtion or association has not been listed at its full value, 
or that it }las not been listed in the loeation where it properly belongs, or 
if no return l1as been made to the county auditor, he must have the property 
ntlued and assessed. This section and the next preceding section shall not 
tax any stock or interest held by the state in a joint stock company. 

"Sec. 5406-1 (106 0. L., 249). If the property of an incorporated com-
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pany i~ ~ituated in more than one <'Ounty, rPt urn "hall lw made to the county 
auditor of the eounty whcrE'in the prineipal place of busines.; of the company 
is located, or if the company haH no principal plac•e of buHinE'5S in this state, 
to the c•otmty auditor of any county wherein it tram.;acts bnsine"s or it~ prop
erty iR ~ituate'd. The county auditor to whom return is ma~le Rha\1 certify 
the fad, together with the return and all inform"J.tion in his posse:>sion re
lating thereto, to the tax commission of Ohio, which "hall ascertujn and de
tennine the aggregate value of the e~tire property of the company required 
to be listed in this state, and, from the aggregate sum so found, make the 
deductions provided in section fi(ty-four hundred and five of the General 
Code. The commission shall apportion the value of the property of such 
comJuwy, after making such deductions, among such counties in proportion 
to the value of the property located in each, and certify its findjngs to the 
county auditors, who shall severally !1pportion thp D.mount certified to their 
respecti\·e counties, to the cities, villD.ges, townships D.U'd other t:txing districts 
tlwrein, in the manner prescribed in section 5405 of the General Code. 

"Src. 5406-2 (106 0. L., 249). T~ county auditor shall enter the ap
portioned valuation prodded for in the preceding section on the tax list 
and duplicate, separately entering the real estate belonging to the company 
at the assessed value thereof. 

''Srt. 5406-3 (106 0. L. 249). In determining the location of property 
for the purpose of the two pre('eding sections, all moneys and credits used in 
or appertaining espeeially to a sepamte business transD.cted by an incorpo
rated company at a particular place shall be deemed to be located at such 
pla.Pe where the business is transacted, and moneys and credits not used in or 
appertaining especially to such separate business transacted at any particular 
plaee ~hall he dePmed to be !orated at the prineipal place of business of such 
C'ompany. 

"Src. 5372-1, C. C. (106 0. L. 247). Personal property, nzotwy:;, credit8, 
* * * in the pos.~ession or control of a person as * * agent * * * 
on the day prPceding the sePond :\Ionday of April in any year, on account 
of any person or per,.;ons * * "' or corporation, sh!1ll be listed by the 
per::;on haYing the ]JO.~session ot control thereof and be entered upon the tax 
lists and duplicate in the name of such * * * agent, * * " adding 
to ;nwh name words briefly indicating the papacity in which sueh person 
has poss,·ssioll of or otherwise controls said property, and the name of the 
per:<on " ''' or C'orporation to whom it hPlongs * ''' ''" 

Your first q nest ion is answered by determining the an:swer to the question whether 
any of the foregoing proYL<ions of the statutes make it the duty of an insurance com
pany doing business in this state, or the agent of said rompany, to return for taxa
tion monPys or credits in the hands of said agent on the day preC'e:ling the second 
:\fonday of April in any year and belonging to said company. 

As 1 understand it, an ttgent's balance, so-called, in the state of Ohio, consists of: 
{1) :\foneys collected by him during any current month from policy holders 

and, under the preYailing pmctice, tmnsmitted by sttid agent to the insurance com
pany which he represents on or about the first day of the month following their col
lection, lPss any amounts applied hy said agent in taking up surrrndered policie~, 
as hereinafter set forth; 

(2) .\mount~ at any time due the company from the policy holders but uncol
leded by the t•.!!,cnt, ~aid amounts being charged a;.>;ninst said a)l;ent on the books of 
the company and con;;iderc:l a~ a p;J.rt of said bahnr•e. 

While :\Ir. Ryon states that said balance cannot be u~ed by the agent in any 
way; that the ;;ame helon~s to the company and is ~o trE.'ated by both the company 
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and the agent; that said balance is not in any instance used by the company in this 
state,and that the agent, in remitting collections, retains only such portion Df the 
same as is due him for commissions under his contract with the company which he 
represents, I find upon investigation that the agent is usually authorized to k.ke up 
cancelled policies at short time rates and pay for the same, and said cancelled poli
cies are then returned to the company and the agent is credited with the amount paid 
by him for the same. In this way said agent, as the representative of his company, 
uses a part of all the money, collected by him, in the transaction of the business of· 
s~id company. -

The foregoing observations are justified by the further statement of Mr. Ryon 
in his brief, which statement is as follows: 

"In the early days of fire insurance, all contracts of this kind were for 
cash-indeed, credit was unknown; but as the business developed and be
came of greater complexity and commercial importance, it was found imprac
ticable to collect cash for the policies issued at all times, and the system was 
inaugurated of permitting local agents to make periodical returns to the 
companies, presented usually at the end of each month, the agent being ex
pected to collect premiums and to remit, less his commissions, with his ac
count. 

"As the business developed, however, and its importance increased 
and further credit was extended, and while the agent is still required by all 
the companies, so far as I am advised, to render an account at the end of the 
month of all business transacted, showing a balance due and appearing upon 
his books at the time the account is made, as a practical proposition, he 
does not now remit, under ordinary circumstances, but has additional time, 
of from thirty to forty-five days, in which to make hi!! collections, if possible 
and send the money to the companies he 1epresents. 

"The account current, or monthly statement, is handled upon the books 
of the companies as a debit against the agency and may be liquidated either 
in cash or by the surrender oj cancelled policies, or from payments which the 
agent has made in behalf of the company. 

"It frequently happens that policies are accounted for by the agent to 
the company, which as a matter of fact are never paid, and in that e ent the 
agent 'squares his account with the comp_any by returning the cancelled 
policy." 

It will be observed that that part of the agent's balance referred to in item one, 
above set forth, co,nstitutes "moneys" as defined by section 5326, G. C., while that 
part of said balance referred to in item two, constitutes "credits" of the company 
within the meaning of that terw as: defined by section 5327, G. C. 

Mr. Ryon contend's that these funds are transitory in the hands of the agents 
are not subject to their control and, being collected in the course of the ordinary bus
iness and for practically immediate transmission to their superiors, are not subject 
to a property tax under any condition. 

Mr. Ryon argues that the supreme court of Ohio has never passed upon this ques
tion; that there is no specific provision of the Ohio statutes on the subject and in 
support of his proposition as above stated he cites the following adjudicated cases 
by the courts of other states: 

Metropolitan Life Insurance Co. v. Newark, 62 N. J. L. R. 74; 
Village of Howell v. Gordon, 127 Mich. 317; 
New York Life Insurance Co. v. Board of Assessors, 158 L. A. 462. 
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In support of the proposition that the "credits" referred to in item two, above 
set forth, are not returnable for taxation in Ohio, :\Ir. Ryon calls attention to the 
definition of that t~rm by chief justice :\lcGruder, speaking for the supreme court 
of Illinois, in Reat v. People, 201 Ill., 469, as follows: 

"Where a foreigner has an agent within the state, by whom investments 
are made, who collects the income and transmits it to his principal, it is usu
ally held that 'credits' have a situs in the hands of the agent within the state 
and may be taxed there * * * 

"If, however, the credit is left in the hands of an agent in the state not 
for investment, but merely to be collected and the proceeds transmitted to 
the owner abroad, the better view is that it is not property within the state. 

"Where the owner of such credits or securities is a non-resident of Illi
nois, and is absent from the state, his securities, remaining in this state in 
the hands of an agent, are only subject to taxation in this state when they are 
so left in the hands of the agent for the purpose of having them renewed or 
collected, in order that the money realized from such renewal or collection 
may be re-loaned by the agent as a permanent business. The credits of the 
non-resident owner, so remaining in Illinois, must constitute the subject 
matter or stock in trade of the business of the owner as conducted by the 
agent." 

I have examined the foregoing, as well as other citations of Mr. Ryon, in support 
of his conclusion that the funds in question are not subject to taxation in this state, 
and have carefully considered the case note in 55 L. R. A. (n. s.) at pages 903 et seq. 
on the subject of situs, as between different states or countries, of personal property 
for taxation. If Mr. Ryon were correct in his assumption that no specific provision 
of the Ohio statutes requires the return of the funds under consideration for taxa
tion, and the further assumption that said funds are in no way subject to the control 
of the agent, the authorities cited by him would clearly support the conclusion reached 
by him and I would be compelled to concur with him in said conclusion. That Ra.id 
n.ssumptions arc incorrect, in view of the plain provisions of section 6 of the Parrett
Whittemore law (section 5372-1, G. C.) and in view of what has already been said 
relative to the practice of insurance companies in authorizing their agents in this state 
to take up surrendered policies and pay for the same, seems clear. 

Section 2 of article XII of the constitution provides: 

"Laws shall be passed, taxing by uniform rule, all moneys, credits, in
vestments in bonds, stocks, joint stock companies, or otherwise; and also 
all real and personal property according to its tru.e value in money, * * *" 

I find no provision of the statute attempting to exempt the funds under consid
eration from taxation. There can be no question therefore that in so far as domestic 
insurance companies are concerned said funds must be returned either by the proper 
officers of the company under provision of section 5404, et seq., of the General Code, 
or by the agent himself under provision of section 5372-1, G. C., supra.. It remains 
to be determined in answering your first question whether said balances in the hands 
of agents representing foreign insurance compa.nies doing business in this state, must 
be returned under any of the foregoing provisions of the statutes. 

In this connection it must be noted that the tax provided for in section 5433 
G. C. (106 0. L. 502) is in the nature of a tax upon the right to do business and is not 
a tax upon property. 

See: 
Insurance Co. v. Bowland, 196 U.S. 611; 
As,urance Co. v. Halliday, 110 Fed. 259; 
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Insurance Co. v. Halliday, 126 Fed. 257; 
Assurance Co. v. Halliday, 127 Feel. 830. 

As I view it, the fact that the agent of the foreign insurance company doing bus
iness in this state is authorized to apply a part or all of the money collected by him 
in any month to the taking up of surrendered policies and as stated by :\Ir. Ryon, 
"other payments which the agent has made in behalf of the company," distinguishes 
the question under consideration from the question passed upon by the courts in the 
cases above cited. But apart from this consideration, I am clearly of the opinion 
that it was the intention of the legislature, in enacting the provisions of se('tion 5372-1 
G. C., supra, to require the return for taxation of just such funds aH those referred 
to in your first question. 

It will be observed that under the plain terms of the provisions of this section 
moneys or credits in the possession or control of a person as agent of a corporation, 
on the day preceding the second :\1onday of April in any year, on account of such 
corporation, must be listed by such agent having the possession or control thereof 
and be entered upon the tax list and duplicate in the name of said agent, said section 
further providing that there shall be added to such name words briefly indicating 
the capacity in which such agent has possession of or othenvise controls said property 
and the name of the corporation to whom it belongs. 

While it may be true, as stated by Mr. Ryon, that if the tax commission insists 
upon this assessment and requires insurance companies to pay taxes upon said bal
ances, said companies will so arrange their business in the state of Ohio that the bal
ances in the future will not exist, this does not alter the conclusion above expressed 
as to the duty of the agent to return said balances in his hands on the tax listin~,?: day 
in any year. 

I am of the opinion therefore, in answer to your first quPstion, that moneys, and 
credits as hereinafter defined, belonging to insurance companies, which are in the 
hands of agents within this state on the day preceding the second Monday of April 
in any year, must be returned for taxation. 

Your second question has been answered in determining the answer to your first 
question. 

Coming now to a consideration of your third question, it will be observed that 
under provision of section 5406-3, G. C., supra, "all moneys and credits used in or 
appertaining especially to a separate business transacted hy an incorporated company 
at a particular place shall be deemed to be located at such place whe.re the business 
is transacted." This provision of section 5406-3, G. C., read in connection with the 
provisions of section 5372-1, G. C., supra, makes it clear that the duty rests primar
ily on the agPnt of an insurance. company, doing business in this state, to return for 
taxation moneys and credits in his hands on the tax listing day in any year and real
ized from the particular business transacted by him as the representative of said 
company. It is equally clear that the effect of the enactment of said provisions of 
said sections, in so far as the return of credits is concerned, is to carry into the stat
utes, governing the return of such credits for taxation, the limitation declared by 
the courts in the case of Hubbard v. Brush, 61 0. S., 252. The second and third 
branches of the syllabus in that case are as follows: 

"2. Choses in action, whether book accounts, promissory notes, or 
the like, of foreign corporations that are kept in this state and arise out of 
the corporate business transacted here, are subject to taxation under the 
provisions of section 2744, Revised Statutes. 

"3. Such corporation, in listing for taxation its 'credits' liable to tax
ation in this state, may, undPr the provisions of SPction 2730, Revised Stat-
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utes (section 5327, G. C.), deduct from its claims and demands that arise out 
of the business it transacts in this state, such of its bona fide debts as arise 
from the same source." 

In view of the foregoing, I am of the opinion in answer to your third question 
that the "credits" in the hands of an agent, representing an insurance company in 
this state, on the tax listing day of any year, which, under the provisions of the 
statute must be returned for taxation, should be determined by deducting from the 
amount due said company, on account of business transacted by said agent, and not 
collected by him on said tax listing date, the bona fide debts of said company arising 
"from the :;arne source," i. c., from the business so transacted. 

1822. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

SECRETARY OF AGRICULTURE OF UNITED STATES-RURAL POST 
ROADS-CERTAIN REQUIRED INFORMATIO:N BEFORE STATE 
ENTITLED TO FEDERAL AID FOR RURAL POST ROADS. 

Information requested by secretary of agriculture as to the constitution and laws of 
Ohio, which is required in connection with the administration of the act of congress approved 
July 11, 19Hi, public No. 156, entitled "An act to provide that the United States shall 
aid the states in the construction of rural post roads, and/or other purposes." 

CoLUMBUS, OHio, July 31, 1916. 

HoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 

MY DEAR GoVERNOR:-! acknowledge the receipt of your communication of 
July 20, l!H6, enclosing communication from the secretary of agriculture touching 
the act of congress approved July 11, 1916, and entitled "An act to provide that the 
United States shall aid the states in the construction of rural post roads, and for other 
purposes." I note your request that I prepare replies to the inquiries submitted by 
the secretary of agriculture, whose communication to you reads "as follows: 

"Enclosed herewith there is sent you a copy of the act of congress ap
proved July 11, 1916 (public No. 156), entitled 'An act to provide that the 
United States shall aid the states in the construction of rural post roads, and 
for other purposes.' 

"It is desired to proceed with the administration of the statute as prompt
ly as practicable. It will be appreciated if you will forward, or cause to be 
forwardpd, to this department, information with respect to your state as 
follows: 

"1. Date of meeting, and the date of final adjournment if fixed by law, 
of the first regular session of the legislature held after the passage of the act, 
within the meaning of section 1 of the act, together with references to the 
provisions of the constitution and statutes of your state on the subject. 

"2. References to the provisions, if any, of the constitution and statutes 
of your state dealing with tolls of any kind on roads, within the meaning of 
section 1 of the act. 

11-Vol. II-A. G. 
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"3. References to the provisions, if any, of the constitution and stat
utes of your state relating to the state highway department or to any depart
ment of another name, or commission, or official or officials, empowered, 
under the laws of your state, to exercise the functions ordinarily exercised 
by a state highway department, within the meaning of section 2 of the act. 

"4. If the question be at all open to doubt, an opinion of the attorney
general, or other appropriate law officer of your state, as to whether your 
state has a highway department within the meaning of section 2 of the act. 

"5. The names and addresses of the officials constituting the state high
way department, if any, of your state. 

"6. Two copies of the rules and regulations, if any, adopted by your 
state highway department. 

"7. References to the provisions, if any, of the constitution and stat
utes of your state prohibiting the state from engaging in any work of internal 
improvements, within the meaning of section 3 of the act. 

"8. References to the provisions of the constitution and statutes of your 
state dealing with construction work and labor in the state, within the mean
ing of section 6 of the act. 

"9. References to the provisions of the constitution and statutes of your 
state dealing with the official, or officials, or depository, authorized under 
the laws of the state to receive public funds of the state or any county of the 
state, within the meaning of section 6 of the act. 

"10. References to the provisions of the constitution and statutes of 
your state dealing with the duties- of the state or its civil subdivisions with 
respect to the maintenance of roads, within the meaning of section 7 of the 
act. 

"II. References to the provisions of the constitution and statutes of 
your state prescribing the authority and duty of the counties with respect 
to public roads, including all special legislation affecting particular coun
ties." 

I will answer the inquiries submitted by the secretary of agriculture in the order 
in which he has stated them. 

I. The date of meeting of the first regular session of the legislature of Ohio to 
be held after the passage of the act referred to is the first l\fonday of January, 1917. 
The date of final adjournment of such session of the legislature is not fixed by law. 
Section 25 of article II of the constitution of Ohio reads as follows: 

"All regular sessions of the general assembly shall commence on the first 
Monday of January, biennially. The first session, under this constitution, 
shall commence on the first Monday of January, one thousand eight hundred 
and fifty-two." 

The section above quoted was a part of the original constitution of 1851. 
On November 7, 1905, article XVII of the constitution of Ohio was adopted, and 

section I of this article reads as follows: 

"Elections for state and county officers shall be held on the first Tuesday 
after the first Monday in November in the even numbered years; and all 
elections for all other elective officers shall be held on the first Tuesday after 
the first Monday in November in the odd numbered years." 
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In the ease of Rtate ex rei. v. Creamer, treasurer, 83 0. S., 412, decided l\larch 
28, 1911, t h<" S<'<"onrl hranch of the ~w11abus reads as follows: 

"The express provisions of the constitution of the state establish sueh 
relation betwe<"n the eleetion of state officers and the convening of the gen
eral assembly that ;;ince the seventeenth article, adopted in 1905, has ex
pressly changed the date of the election from November of the odd numbered 
years to the same month of the even numbered years, the provision for the 
convening of the regular session of the general assembly then elected must be 
regarded as changed by implieation from the first ~Ionday of January in the 
even numbered years to the first ~Ionday of the same month in the odrl 
numbered years." 

The two constitutional provisions referred to above and the case of State ex rei. 
v. Creamer, treaHurer, supra, are authority for the statement that the date of meeting 
of the first regular session of the legislature of Ohio to be held after the date of the 
passage of the act referred to, whic"Q. date is July 11, 1916, is the first Monday of Jan
unary, 1917. As before observed, the date of final adjournment of the legislature is 
not fixed by the constitution or laws, but is left to be fixed by the general assembly. 
The only pertinent constitutional provisiom; are S<"rtion 14 of artil'le II and section 
9 of article III. 

Heetion 14 of article II reads as follows: 

"X either house shall, without the consent of the other, adjourn for more 
than two days, SunrlayR excluded; nor to any other plaee than that, in whir'h 
thC' two houses shall be in session." 

Seetion 9 of article III reads as follows: 

"In case of disagreement between the two houses, in respect to the time 
of adjournment, he (the governor) shall have power t.o a<ljourn the general 
assembly to such time as he may think proper, hut not beyond the regular 
meetings thereof.'' 

From' the above it will be seen that the date of final adjournment of the next 
regular session of the general assembly of Ohio remains to be fixed hy a joint reso
lution to be adopted by the two houses of such general assembly. 

2. There is not in Ohio any constitutional or statutory authority for the expen
diture of funds of the state or of any political subdivision thereof in the construction 
or repair of roads that are not free from tolls. Section 19 of article I of the consti
tution of Ohio reads as follows: 

"Private property shall ever be held inviolate but subservient to the 
public welfare. When taken in time of war, or other public exigency, im
peratively requiring its immediate seizure of for the purpose of making or 
repairing roads, which shall be open to the public, v.ithout charge, a com
pensation shall be made to the owner, in money, and in all other cases, where 
private property shall be taken for public use, a compensation therefor shall 
first be made in money, or first secured by a deposit of money, and such com
pensation shall be assessed by a jury, without deduction for benefits to any 
property of the owner." 

In order that the unusual powers conferred by this section of the constitution 
may be exercised with respects to roads, it is necessary that such roads shall be open 
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to the public without charge. Toll roads formerly existed in Ohio but their abolition 
Wa..'! brought about by the enactment of senate bill Xo. 172, 101 0. L., 397, which bill 
was passed on :\Iay 10, 1910, and is entitled "An act supplemental to section 7405 
of the General Code and to authorize and empower county ·commissioners to acquire 
toll roads." This act contains four sections, numbered from 7405-1 to 7405-4, in
clusive, of the General Code of Ohio, and the purpose and scope of the act is sufficiently 
indicated by the first two sentences of the first section thereof, which sentenreR read 
as follows: 

"In any county in which is located any portion of toll road or toll turn
pike in existence at the time of the passage of this act, the county commis
sioners thereof shall proceed to condemn or appropriate such road or turn
pike for the purpose of converting it into a free public thoroughfare. Within 
six months after the passage of this act the county commissioners shall pass 
a resolution declaring such intent, defining the purposes of the appropria
tion, setting forth a pertinent description of the road and the estate or inter
est therein desired to be appropriated." 

There are not now in Ohio any toll roads, controlled either by t.he state or its 
political subdivisions or by private corporations. 

3. Section 2 of the act of congress provides that the term "state hi11:hway de
partment" shall be construed to include any department of another name, or com
mission, or official or officials, of a state empowered, under its laws, to exercise the 
functions ordinarily exercised by a state highway department. The constitution 
of Ohio contains no provision relating to the state highway department. The statutory 
provisions relating to this department are found in amended senate bill Xo. 125, 106 
0. L. 574, and more particularly in chapter VIII of that bill, which chapter relates 
to the construction, improvement, maintenance and repair of roads and bridges by 
the state highway department. The sections of this chapter are numbered from 1178 
to 1231-3, inclusive, of the General Code of Ohio. This chapter contains the major 
portion of the statutory provisions relating to the state highway department, although 
certain provisions relating to that department are also to be found in other chapters 
of amended senate bill No. 125, and especially in chapters VII, X and XI thereof. 

4. There can be no doubt of the fact that the state of Ohio has a highway depart
ment within the meaning of section 2 of the act of congress, referred to by the secre
tary of agriculture. 

Section 171 of amended senate bill No. 125, 106 0. L. 574, 623, being section 
1178 G. C., contains the following provision: 

"There shall be a state highway department for the purpose of afford
ing instruction, assistance, and co-operation in the construction, improve
ment, maintenance and repair of the public roads and bridges of the state, 
under the provisions of this chapter." 

5. Section 1178 G. C., referred to above, also contains the following provision: 

"The governor, with the advice and consent of the senate, shall appoint 
a state highway commissioner, who shall serve for the term of four years, unless 
sooner removed by the governor." 

The st.ate highway commissioner, Ron. Clinton Cowen, Columbus, Ohio, there
fore constitutes the state highway department of Ohio within the meaning of the 
fifth question submitted by the secretary of agriculture. 
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6. I understand by inquiry at the office of the state highway commissioner t~t 
no rules and regulations have bee;n adopted by the state hi11:hway department within 
the meaning of the sixth question as I underst.antl the same. 

The procedure of the state highway department is re~~:ulated by the provisions 
of amended senate bill Ko. 125, referred to above, ami there is, therefore, no necessity 
for the adoption of rules and regulations. The state hi11:hway commissioner, acting 
under the authority of section 249 of amended senate hill Ko. 125, being section 7246 
G. C., has prepared and published a set of traffic rules and regulations governing the 
use of and traffic on all state roads, but, as I understand the question of the ~ecretary 
of agrieulture, the same does not relate to rules and regulations of this class. It might 
be wise, however, to procure from the state highway commissioner two copies of sueh 
traffic rules and regulations and forward the same to the secretary of agriculture. 

7. There is no constitutional or statutory provision in Ohio prohibitin~~: the state 
from engaging in the work of internal improvements. Section 6 of article XII of the 
constitution of Ohio only goes so far as to provide that except as otherwise provided 
in the constitution the state shall never contract any debt for pmposes of internal 
improvement. This only goes so far as to prohibit the contracting of debts, and does 
not prohibit the state from engaging in the work of internal improvement. 

8. Section 6 of the act of congress, now under consideration, provideR that the 
construction work and labor in each state shall be done in accordance with its laws. 
In so far as construction work of the state highway department is concerned the matter 
is regulated by statute, and the pertinent provisions are to be found in chapter VIII 
of amended senate bill No. 125, referred to above, the sections of the chapter beinJ!: 
numbered from 1178 to 1231-3, inclusive, of the General Code of Ohio. 

Under section 1196 G. C. plans, specifieations, profiles and estimates must be 
made by the state highway commissioner. Under ser.tion 1200 G. C. the surveys 
maps, plans, profiles, specifications and estimates for a proposed improvement must 
be adopted by the local authorities co-operating in the making of the improvement. 
Under section 1206 G. C. the state highway commissioner mnst advertise for bids 
and is required to award the contract to the lowest and best bidder. Under section 
1208 G. C. a bond must he furnished by the contractor before the ~outrad is eutered 
into, the conditions of the bond being set forth in this section. Seetion 1212 G. C. 
relates to the method of payment, and sections 1213 and 1214 G. C. relate to the 
division uf the cost and expense of an improvement. It is provided by section 1212 
G. C. that no payment on account of a contract for any improvement shall, before 
the completion of said contract, exceed eighty-five per ('Cnt. of the value of the work 
performed to the date of such payment. 

I have referred to some of the more important provisions of the statutes of Ohio 
relating to construction work ('arried forward by the state highway department, but 
the question of the secretary of agriculture might be fully answered by the observation 
that the constitution of Ohio contains no provision relatinJ!: espeeially to construction 
work carried forward by that department, and that the statutory provisions governing 
the same are found in sections 1178 to 1231-3, inclusive, of the General Code of Ohio. 

In so far as labor is coneerned reference should be had to section 37 of article II 
of the constitution of Ohio, whieh section reads as follows: 

"Except in cases of extraordinary emergencie~, not to exceed eight hours 
shall constitute a day's work, and not to exceed forty-eight hours a week's 
work, for workmen engaged on any public work earried on or aided by the 
state, or any political subllivision thereof, whether done by contraet, or other
wise." 

Reference should also be had to house bill No. 100, 103 0. L. 854, the sections 
of which are numbered 17-1 and 17-2 of the General Code of Ohio, which act makes 
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it unlawful for any person, corporation or association, whose duty it shall be to employ 
or to direct and ('Ontrol the services of workmen engaged on any publi(' work carried 
on or aided by the state or any politi('al subdivision thereof, whether done by contract 
or otherwise, to require or permit any of SU('h workmen to labor more than eight hours 
in any calendar day, -or more than forty-eight hours in any week, ex('ept in ('a~es of 
extraordinary emergencies. Any person violating the provisions of this act is guilty 
of a misdemeanor, and upon conviction is liable to fine or imprisonment, or both. 

9. Speaking in a general way the state treasurer is under the laws of Ohio au
thorized to receive public funds of the state, and the county treasurer of each county 
is authorized to re('eive public funds belonging to his county. The office of treasurer 
of state is created by section 1 of article III of the constitution of Ohio, and the office 
of county treasurer is recognized by section 3 of article X of the constitution of Ohio. 
While there are other scattered provisions in the General Code of Ohio relat.ing to 
the duties of the treasurer of state, the principal statutory provisions governing his 
powers and duties are to be found in the first subdivision of ('hapter 4, division I 
title III, part first, of the General Code of Ohio, being sections 296 to 320-1, inclu
sive, of said General Code. 

The election of a ctmnty treasurer is provided for by section 2632 G. C., and 
the powers and duties of the county treasurer are prescribed by the first subdivision 
of chapter 4, division II, title X, part first, of the General Code of Ohio, being sections 
2632 to 2698, inclusive, of said General Code. There are many other scattered pro
visions of the General Code of Ohio relating to the duties of treasurer of state and 
county treasurer with which prodsions the secretary of agriculture is probably not 
coneerned, but his attention should be directed to section 24 G. C., as amended in 
104 0. L. 178, which section provideH for the disposition of taxes, assessments, licen
ses, premimns, fees, penalties, fines, costs, sales, rentals and other moneys received 
for the state; to the provision of section 1224 G. C., 106 0. L. 641, to the effect that 
nothing in the chapter in which this section is found shall be construed so as to pro
hibit a county, township or municipality or the federal government, or any individ
ual or corporation from contributi:ng a portion of the cost of the constru('tion, main
tenance and repair of state highways; and to section 1228 G. C., 106 0. L. 643, which 
seetion reads as follows: 

"If funds from the federal government for improvements or maintenance 
of highways shall become. available, such funds shall be apportioned by the 
state highway commissioner, to the counties, in proportion to the mileage 
of improved public highways therein, unless a different method of appor
tionment shall be designated by the federal government. The state high
way commissioner is authorized to enter into any agreement with the federal 
government that he deems proper, in order to secure any funds available for 
road purposes." 

I express no opinion at the present time as to the effect of all of the above pro· 
visions, taken together; but, as above suggested, the attention of the secretary of 
agriculture should be called to the same. 

10. The constitution of Ohio contains no provision relating to the maintenance 
of roads by the state or its political subdivisions. This matter is regulated by a number 
of sections of amended senate bill Xo. 125, 106 0. L. 574, and more particularly by 
section 241 of said act, being section 7464 G. C., which section divides the public 
highways of the state into three classes, viz.: State roads, ('Ounty roads and town
ship roads, and provides that state roads shall be maintained by the state highway 
department, county roads by the county commissioners, and township roads by the 
township trust€es. 

Section 238 of said act, being section 6956-1 G. C., provides for a mandatory 
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tax levy by Potmty Pommis,ioners for the repair and maintenance of bridges a.nd county 
highways, and section 239 of the act, being section 3298-18 G. C., provides for a 
mandatory tax levy for the construction, improvement, maintenance and repair of 
township roads. "Cnder section 217 of the act, being ~ection 1224 G. C., the state 
highway commi~sioner is required to maintain and repair all inter-county hi!!;hways, 
main market roads, bridges and culverts constructed by the state by the aid of state 
money or taken over by the state after being constructed. rnder this section, coun
tie;,;, townships, municipalities, the federal government, individuals or corporations 
may contribute a portion of the cost of constructing, maintaining and repairing state 
highways. 

11. There is no provision in the constitution of Ohio relating to the authority 
and duty of rmmtiPs with respect to public roads. ThiH matter is controlled by the 
provisions of amended senate bill Xo. 125, 106 0. L., 574, and more particularly by 
the provi~ions of chapters I, II, VI, YII, IX, X and XI of that act. There is no 
special road legislation in Ohio affecting particular counties. 

1823. 

1 
Respectfully, 

Eow ARD C. TURNER, 
Attorney-General. 

RURAL POST ROADS-FOR:\1 OF ASSENT BY GOVERNOR TO ENTITLE 
STATE TO FEDERAL AID. 

Form of assent by the Governor to the provisions of the act of congress approved July 
11, 1916 (public No. 156), entitled "An act to provide that the United States shall aid 
the states in the construction of rural post roads, and for other purposes." 

CoLUMBL'S, Omo, .July 31, 1916. 

Hox. FRAXK B. 'YILLIS, Governor of Ohio, Columbus, Ohio. 
l\Iy DEAR GovERNOR:-! acknowledge the receipt of your communication of 

July 19, 1916, which commwlication reads as foilows: 

"I am enclosinJ!: herewith a communication from the secretary of agri
culture, together with copy of the act of congress of July 11, 1916, relative to 
state aid in the construction of rural post roads. You will note in paragraph 
1 that provisi_on iR made for asRent of the states to the terms of the statute. 
I thouj!;ht it proper to refer this communication to you with the request that 
you will prepare the form of the assent provided for in section 1 of the aet. 
It mi~ht be desirable in this connection for you to call in the state highway 
eommissioner for consultation concerning this matter." 

The communication adurc~~eu to you by the t;eeretary of agriculture rcadR as 
follow,;: 

"Itwlo~<ecl hPrewith tlwrc iH t;ent you a copy of the :wt of I'Oilgn•,;,; ap
provecl .July 11, Hl16 (public Xo. 15U), entitled 'An ad to proyide that the 
l' nited Htates shall aid the t~t:Lte!l in the construetion of rural po:;t roaut<, and 
for other purposes.' 

"Your attention is invited to the provisions of section 1 with respect to 
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the assent of the states to the terms of the statutes. If your state decides 
to assent, it will be appreciated if the instrument evidencing that fact is 
executed in duplicate and forwarded to this department." 

Section 1 of the act in question contains the following provision: 

"Be it enacted by the senate and house of representatives of the United 
States of America in congress assembled, that the secretary of agriculture is 
authorized to co-operate with the states, through their respective state high
way departments, in the construction of rural post roads; but no money 
apportioned under this act to any state shall be expended therein until its 
legislature shall have assented to the provisions of this act, except that, 
until the final adjournment of the first regular session of the legislature held 
after the passage of this act, the assent of the governor of the state shall be 
sufficient." 

The secretary of agriculture evidently refers to the assent which may be given 
by the governor of a state, and which assent under the terms of section 1 of the act 
is effective until the date of the final adjournment of the first regular session of the 
legislature of such state held after the passage of the act. The secretary of agriculture 
makes no suggestions as to the form of such assent other than that the same should 
be executed in duplicate. 

In the absence of any suggestion from the federal authorities as to the form of 
assent desired by them, I suggest that your assent to the-provi~ions of the act may 
be given in the following form: 

"Office of the Governor of Ohio, Columbus, Ohio __________ 1916. 

"1, Frank B. Willis, Governor of Ohio, hereby assent to the provisions 
of the act of congress approved July 11, 1916 (Public No. 156), entitled 
"An act to provide that the "Gnited States shall aid the states in the con-
struction of rural post roads, and for other purposes. . 

"IN WITNESS WHEREOF I have hereunto set my hand on the day 
and year first above written. 

"Attest 

" 
"Secretary of State. 

"(Seal) 

" 
"Governor of Ohio. 

Respectfully, 
EDWARJ> C. TURNER, 

Attorney-General. 
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1824. 

APPROVAL, CONTRACT FOR CONSTRUCTION OF FISH HATCHERIES AT 
LAKE ST. MARYS, OHIO. 

CoLUliBt:s, Omo, August 2, l!H6. 

Board of A(]Ticulture, Columbus, Ohio. 

GENTLEMEN:-A few days ago you submitted to me the specifications for the 
construction of fish hatcheries at Lake St. Marys, the contract for the building of 
which hatcheries you advise me has been let to the M. E. Murphy Company, and you 
request me to prepare contract therefor. 

Upon an examination of the specifications I noted that a blank form of contract 
had already been inserted therein, which on examination I deem to fully cover the 
requirements and have therefore caused the proper words to be inserted in the blank 
space and herewith return the same to you. 

The contract calls for the construction of a hatchery. Such a construction is 
not within the provisions of section 2314 et seq., G. C., not being for the erection, 
alteration or improvement of a state institution or buildings or additions thereto. 
Consequently, the restrictions of section 2314 et seq., G. C., relative to entering into 
a state contract do not apply to the contract in question. 

The money that is to be used for the payment of the contract is part of the amount 
appropriated in section 1460 G. C., 106 0. L. 174, as follows: 

"All fines, penalties and forfeitures arising from prosecutions, con
victions, confiscation or otherwise under this act, unless otherwise directed 
by the board of agriculture shall be paid by the officer by whom the fine is 
collected to the board of agriculture and by it paid into the state treasury to 
the credit of a fund which is hereby' appropriated for the use of the board 
of agriculture." 

The bill in which said section is found was passed on April 21, 1915, approved 
April 21, 1915. and the appropriation thert'in is at present available. 

Since under the resolution passed by the board of agriculture the secretary of 
the board of agriculture, together with the fish and game committee, is authorized 
to award the contract, I am of the opinion that it will be sufficient if the secretary of 
the board of agrieulturc and the fish and game committee sign the contract. 

Respedfully, 
EDWARD C. TuRNER, 

A ttarney-General. 
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1825. 

CORPORATIOX-P"CRCHASE OF ITS OWX STOCK-PREVIO"CSLY SUB
SCRIBED, ISS"CED AXD O"CTSTAXDIXG-XOT RESTORED TO STATUS 
OF UNISS"CED STOCK-COXTIX"CES TO RETAIX ITS CHARACTER
TAX cm.IPTJTED "CPOX ALL ITS STJBSCRIBED OR ISS"CED AXD Ot'T
STANDING STOCK REGARDLESS OF FACT CORPORATIOX IL\S PUR
CHASED PORTION OF ITS STOCK. 

The purchW3e by a corporation of its own stock, which hW3 b~n previously suh.scribcd, 
issued and outstanding, does uot restore such stock to the status of unissued stock. It 
continues to retain its character as subscribed, issued and outstanding stock. 

The fee or tax required of a corporation under section 5498 G. C. should be com
puted UJJOn all its subscribed, or issued and outstanding stock, regardless of the fact that a 
portion of such stork has been subsequently acquired and is owned by the corporation. 

CoLUMBus, OHio, August 2, 1916. 

The Tax Commission of Ohio, Columbus, Ohio. 

DEAR Sms:-I have your letter of July 11, 1916, requesting my opinion, as follows: 

"The France Slag Company, a domestic corporation for profit, in 1915, 
reported $250,000.00 ,as the amount of its subscribed or issued and out
standing capital stock. In 1916, under the same item, it reported $125,-
000.00. In response to an inquiry by the commission as to the difference 
in these amounts, we received the following explanation: 

" 'The Fr:mce Slag Company has an authorized capital stock of $250,-
000.00, all common. At the time it made its Willis tax report for the year 
1915 its entire authorized capital stock was issued and outstanding. In 
January, 1916, upon a sale of a portion of its assets, $125,000.00 par value of 
the capital stock was surrendered to the company. This was done on the 
theory that the stock so surrendered became unissued stock and was not done 
for the purpose of reducing the capital stoek of the company. The stock is 
in this situation: That the company, if it cares to do so, may again sell 
this sto.ck to third persons. We are treating it as though it were unissued 
and not treasury stock, and as though the same had never been subscribed 
for, inasmuch as the company has parted with assets which represented that 
amount of stock.' 

"In view of the facts as stated above, what amount should be determined 
by this commission to represent the subscribed or issued and outstanding 
capital stock of the France Slag Company for the year 1916? As the same 
question is involved in reports of other corporations, an early reply to this 
question would be greatly appreciated." 

I am also in receipt of a letter from counsel for the France Slag Company, from 
which I quote only so much as sets forth the facts from which arises the question to 
be considered: 

"A corporation filed its report in 1915, showing an authorized capital 
stock of two hundred and fifty thousand dollars, all common, all of which 
stock was subscribed for and was issued and outstanding at the time. Some
time prior to ~Jay, 1916, the corporation sold a portion of its assets to some of 
its stockholders, in consideration of which the purchasing stockholders surren
dered their stock aggregating one hundred and twenty-five thousand dollars, 
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par value, to the corporation, the certificates evidencing which stock were 
canceled, and the stock was trP~'lted th<'reafter as unissued stock, as distin
guished from treasury stock. The corporation in :\lay, 1U16, filed its Willis 
tax report with the state tax commission, and set out in this report that the 
amount of capital stock subscribed for, issued' and outRtanding, was one 
hundr<'d and twenty-five thousand dollars, being th<' balance of the authorized 
capital stock remaining outstanding aftl'r the surrender to the company of 
the above mentioned one hundred and twenty-five thousand dollars of stock. 
~o certifieatc of reduction covering the one hundred and twenty-five thousand 
dollars of stock has as yet been filed. 

"QlJERY: :\lust the corporation pay its Willis tax for 1916 based upon 
its original issued and outstanding stock?" 

Sections 5495, 5497 and 5498 of the General Code, requiring corporations organ
ized under the laws of Ohio to file an annual report with the Tax commission of Ohio, 
specifying in detail the contents of such report, and prescribing the basis for computing 
the annual fee or tax to be paid by such corporations, are as follows: 

"Section 5495. Between the first day of May and the first day of July, 
1911, and annually thereafter during the month of l\Iay, each corporation, 
organized under the laws of this state for profit, shall make a report, in writing, 
to the commission, in such form as the commission may prescribe. 

"Section 5497. Such report shall contain: 
"I. The name of the corporation. 
"2. The location of its principal office. 
"3. The names of the president, secretary, treasurer and members of 

the board of directors, with the postoffice address of each. 
"4. The date of the annual election of officers. 
"5. The amount of authorized capital stock and the par value of each 

share. 
"6. The amount of capital stock subscribed, the amount of capitnl RtoPk 

issued and outstanding, and the amount of capital stock paid up. 
"7. The nature and kind of business in which the corporation is en

gaged and its place or places of business. 
"8. The change or changes, if any, in the above particulars, made since 

the last annual report." 
"Section 5498. Upon the filing of the report, provided for in the last 

three preceding sections, the commission, after finding such report to be 
correct, shall, on the first Monday of July, determine the amount of the 
subscribed or issued and outstanding capital stock of cal'h such corporation. 
On the first Monday in August the commission shall certify the amount so 
determined by it to the auditor of state, who shall charge for collection, on 
or before August fifteenth, as herein provided, from such corporation, a fee 
of three-twentieths of one per cent. upon its subscribed or issued and out
standing capital stock. which fee shall not be less than ten dollars in any case. 
Such fee shall be payable to the treasur('r of state on or before the first day 
of the following October." 

The last quoted section (5498) requires the annual fee or tax to be computed upon 
the subscribed or issued and outstanding capital stock of the <'orporation, and under 
opinion No. 1274, rendered February 15, 1916, I advised your commission that the 
effect of this language was to require the fee to be eomputed upon all subscribed stock, 
regardll'ss of whl'th<·r or not the saml' was issued and outstanding. 

The facts presented disclose that all the authorized capital stock of The Frauce 
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Slag Company, amounting to $250,000.00, was, prior to January, 1916, subscribed, 
issued and outstanding, but that thereafter the corporation purchased, and from its 
assets paid for $125,000.00 of its stock, which stock has since been considered and 
treated by the corporation as authorized but unissued stock. 

An Ohio corporation is not authorized, except under special circumstances which 
are not shown to have existed in connection with the affairs of The Franch Slag Com
pany, to purchase or deal in its own capital stock. Therefore, the legality of the 
transaction, whereby this corporation purchased one-half of its own capital stock, 
is open to question. Passing this question, however, the fact remains that The France 
Slag Company purchased and is now the owner of $125,000.00 of its capital stock, 
which was heretofore subscribed, issued and outstanding. Assuming the legality of 
the transaction, the stock so purchased became and now is treasury stock. 

In opinion No. 1274, above referred to, the following language is used: 

"As I understand the term, 'treasury stock' of a corporation is sub
scribed and issued stock which has later become the property of the corporation. 
The mere fact that this stock is an asset of and owned by the corporation itself 
does not take away its character as subscribed stock." 

Section 8700, General Code, prescribes the only method whereby an Ohio cor
poration may secure a reduction in the amount of its authorized capital stock, and 
is as follows: 

"Section 8700. With the written consent of the persons in whose names 
a majority of the shares of the capital stock thereof stands on its books, the 
board of directors of such a corporation may reduce the amount of its capital 
stock and the nominal value of all the shares thereof, and issue certificates 
therefor. The rights of creditors shall not be affected thereby, and a certi
ficate of such action shall be filed with the secretary of state." 

As a corporation is purely a creature of law, it must, in order to exercise a power 
or privilege conferred by law, comply with all the essential requirements and conditions 
prescribed by such law. From the statement of facts presented in the letter of its 
counsel, The France Slag Company has failed to exercise the power conferred by said 
section 8700 of the General Code, and has admittedly filed no certificate of reduction 
covering the $125,000.00 of its capital stock purchased by it. 

The mere fact that the corporation owns and has elected to treat such stock as 
unissued does not change its legal character or take away its status as subscribed 
stock, upon which the fee or tax authorized by section 5498 General Code, should 
be computed and conected. 

I therefore advise you that the fee required by said section 5498 General Code, 
to be collected from The France Slag Company, should be computed upon the corpora
tion's entire authorized capital stock of $250,000.00. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1826. 

WHEX A PERSOX BORN OF ALIEN PARENTS IS A NATURAL BORN 
CITIZEN OF UNITED STATE8-WHEN AN ELECTOR-CHINAMEN 
AND JAPANESE. 

A person born in the United States of alien parents then lawfully and permanently 
domiciled within the United States, awl1wt employed in any diplomatic or ojficial capacity 
under any foreign government, is a natural born citizen of the United States, and if po.~sessed 
of the qualifications enumerated and referred to in section 1 of article V of the constuulion 
of Ohio, is an elector, and entitled to vote at all elections, without regard to race or coior. 

CoLUMBus, Omo, August 3, 1916. 

HoN. JOHN C. D'ALTON, Prosecuting Attorney, Toledo, Ohio. 

DEAR Sm:-Yours under date of July 27, 1916, is as follows: 

"We enclose you herewith a copy of letter this day sent to onr deputy 
board of state supervisors, which is self-explanatory. Will you kindly give 
us your opinion with respect thereto at as early a date as convenient." 

Your letter addressed to the board of deputy state supervisors and inspectors 
of elections of your county, to which you refer, a copy of which is enclosed, is as fol
lows: 

"We have your letter of date July 26th, as follows: 
"'Will you please advise this board if a Chinaman or Japanese, born 

in this country, under the laws of the United States, has the rights to a fran
chise and have we the rights to register and allow him to vote at the coming 
elections. 

" 'Immediate reply will be greatly appreciated by this board.' 
"Section 1 of article V of the constitution of Ohio provides as follows: 
" 'Every white male citizen of the United States of the age of 21 years, 

who shall have been a resident of the state one year next preceding the elec
tion, and of the county, township or ward in which he resides until such time 
as may be provided by law, shall have the qualifications of an elector, and 
be entitled to vote at all elections.' 

"The restriction, namely, 'white, male citizen,' in the elective franchise 
was abrogated by the 15th amendment to the constitution of the United 
States, which provides as follows: 

" 'The right of the citizens of the United States to vote shall not be de
nied or abridged by the United States or by any state, on account of race, 
color, or previous condition of servitude.' 

"The supreme court of the United States has held in 169 U. S., at page 
649, as follows: 

" 'A child born in the United States, of parents of Chinese descent who, 
at the time of his birth, are subjects of the Emperor of China, but having 
permanent domicile and residence in the United States, and are there carry
ing on business, and are not employed in any diplomatic or official capacity 
under the Emperor of China, becomes, at the time of his birth, a citizen of 
the United States by virtue of the first clause in the 14th amendment of the 
constitution: 

" 'All persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the state 
wherein they reside.' 
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"From the quotations above noted, we are of the opinion that a China
man born in this country, whose parents have a permanent domicile in the 
United States, and whose parents are not employed in any diplomatic or offi
cial capacity under the Emperor of China, is, under the constitution of Ohio 
and "United States, an elector, entitled to exercise the right of franchise in 
Ohio; but, as we are advised in a conversation over the telephone with your 
clerk that the registration laws of Ohio do not provide the necessary means 
of ascertaining the facts as to the residence of the parents of a Chinaman 
asking for this right, and, as we feel that if this privilege is ask<>d for indis
criminately by such a number of Chinamen, namely, about 50, as you say, 
that will apply to your board for registration, and as this apparently might 
open the door to wholesale frauds of the election laws, we have for these 
reasons submitted to the attorney-general your letter for his official opinion. 

"You will therefore kindly hold our opinion in abeyance until we have 
heard from the attorney-general." 

In view of the provisions of section I of article V of the constitution of Ohio, the 
question of citizenship suggests itself as of first concern in the consideration of your 
inquiry. Section I of the 14th amendment of the constitution of the United States 
provides in part as follows: 

"All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the state wherein 
they reside." 

Under this constitutional provision, the case of the United States v. Wong I\:im, 
Ark., 169 U. S., 649, 42 L. Ed., 890, to which you refer in your letter to the board of 
deputy state supervisors and inspectors of elections, the first branch of the syllabus 
of which is quoted therein, was decided. The rule laid down in that case is clearly 
determinative of the citizenship of persons born within the United rittates of alien 
parentage, subjects of the Emperor of China, who have a lawful permanent domi
cile within the United States and are there carrying on business and are not employed 
in any diplomatic or official capacity under any foreign government, and from the 
rule there laid down it clearly follows that a person, of whatever race, who is born 
within the United States of parents not employed in any diplomatic capacity under 
any foreign government, who are lawfully and permanently domiciled therein, is 
by reason thereof a natural born citizen of the United States. So that if the persons 
to which reference is made by the board of deputy state supervisors of elections, in 
their inquiry addressed to you, come within the rule laid down in that case, they are 
beyond question citizens of the United States and subject to the provisions of sec
tion 1 of article V of the constitution of the state of Ohio, that: 

"Every white male citizen of the United States, of the age of twenty
one years, who shall have been a resident of the state one year next preceding 
the election, and of the county, township or ward in which he resides such 
time as may be provided by law, shall have the qualifications of an elector 
and be entitled to vote at all elections." 

This constitutional provision is, however, subject to the provision of the fifteenth 
8¥lendment to the constitution of the United States, that: 

"The right of citizens of the United States to vote shall not be denied 
or abridged by the United States or by any state on account of race, color, 
orfprevious condition of servitude." . 
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So that by operation of the provision of this amendment to the federal consti
tution, the word "white" is, in effect, eliminated from section 1 of article V of the 
constitution of Ohio, above quoted, and the effect of this latter provision is, therefore, 
that every male citizen of the United States, having the qualifications therein enum
erated, shall be entitled to vote at all elections and such right may not be in any way 
restricted by reason of the race or color of any citizen of the United States. 

From the foregoing it conclusively follows that a person who was born in the 
United States, and who has all the qualifications enumerated in and referred to by 
said section 1 of article V of the constitution of Ohio, may not be barred from the 
exercise of the elective franchise solely by reason of alien parentage or on account 
'of his race. I am, therefore, of opinion, that a person who was born in the United 
States of Chinese parents, who were then lawfully and permanently domiciled within 
the .United States, there carrying on business and not employed in any diplomatic 
or official capacity under any foreign government, is a natural born citizen of the 
United States, and if possessed of the qualifications enumerated and referred to in 
section 1 of article V of the constitution of Ohio, is an elector, and entitled to vote 
at all elections. 

Whether an individual is a native born citizen of the United States within the 
rule laid down in the above mentioned case is a question of fact to be determined in 
every case, whether such person be of Chinese or other foreign parentage. If doubt 
exists as to the nativity of any person who assumes the right to exercise the elective 
franchise, such question may be determined upon challenge in any case. 

There is further reference in your communication to the absence of provision for 
the registration of the class of persons therein mentioned. It may be observed that 
electors are of two general classes only, viz., natural born and naturalized citizens. 
Attention is called to the provision of section 4905, G. C., which requires that the 
registrars shall place upon the Fegister the answers of the applicant to their questions 
pertinent to the heading of each column thereon in their order. By section 4906, 
G. C., it is provided, among other things, that "in the column as to 'nativity' the name 
of the state or foreign country must be given." 

'
1Nativity," as here used, clearly refers to the place of birth of the applicant for 

registration, and it is only necessary, therefore, in case of electors who were born within 
the United States to name the state in which they were born, regardless of the fact 
that their parents were aliens, Of course,,as above stated, the answer to this question 
is subject to challenge the same as that with reference to any other necessary qualifica
tion of an elector, and subject to the same rules of determination upon challenge. 

Respectfully, 
EDwARD C. TuRNER, 

Attmney-General. 
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1827. 

BOARD OF ADMINISTRATION-COTTAGE AT MASSILLO~ STATE 
HOSPITAL-SUPPLEMENTAL BID RECEIVED SUBSEQUENT TO 
OPENING OF ORIGINAL BID RECEIVED CANNOT BE COXSIDERED 
IN A WARDING CONTRACT. 

A supplemental bid recei1·ed subsequent to the opening of the original Qid received 
under section 2318, G. C., cannot be considered in awarding a contract. 

CoLuMBus, OHIO, August 3, 1916. 

Ohio Board of Administration, Columbus, Ohio. 

DEAR Sms:-Under date of July 17th you wrote to me as follows: 

"We are enclosing herewith tabulation of bids received on cottage No. 
4 at the Massillon state hospital. Please note that the two low bids on this 
cottage arc submitted by the Cullen-Vaughn Co., of Columbus, Ohio ($67,234), 
and Keller E. Huff, Canton, Ohio ($66,136). 

"For your information we wish to state that the excavating for this 
cottage has been practically completed by the state, and, as you will note, 
the Cullen-Vaughn Co. have allowed $1,477 in their bid for excavating, 
and Keller E. Huff has allowed $410 for the same item. Deducting this 
item would make their bids read, the Cullen-Vaughn Co., $65,757, and Keller 
E. Huff $65,726, a difference of $31.00. 

"The board also desires to accept alternate No. 7, for which the Cullen
Vaughn Co. have allowed a deduction of $50.00, and Keller E. Huff nothing. 
This would bring the Cullen-Vaughn Co's. bid down to $65,707, which would 
be $19.00 lower than Keller E. Huff's bid. 

"We are also submitting herewith a letter from the Cullen-Vaughn 
Co., for substituting a fireproof ceiling on the second floor of the dormitory 
instead of metal lath coiling, as specified, for $1,550. However, this com
munication was received after the bids were opened, and the board is de
sirous of being advised whether or not it can be ·accepted. Please note that 
Keller E. Huff's bid on the same item was $2,500, and that the building can
not be constructed with the fireproof ceiling if Huff's bid is accepted with
out exceeding the appropriation, but if the Cullen-Vaughn Co1s. bid is ac
cepted the building can be constructed with the fireproof ceiling within the 
appropriation, $70,000, as you will note from the following figures: 

"Keller E. Huff. 
"Original bid_________________________________________ $66,136.00 
"Deduct for excavation________________________________ 410.00 

"Deduct for alternate No. 7 ___________________________ _ 

"Add for fireproof ceiling ______________ ~ ______________ _ 
"Add for architect's fees (approximate) _________________ _ 
"Add for advertising (approximate) ____________________ _ 

$65,726.00 
0.00 

"$65,726.00 
2,500.00 
2,365.00 

60.00 

"$70,651.00 
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"The Cullen-Vaughn Co. 
"Original bid ______________________________ .__________ $67,234.00 
"Deduct for excavation _____________________ .__________ 1,477.00 

"Deduct for altl'rnate Xo. 7 ___________________ --- -----

"Add for fireproof ceiling ____________ -- _____ • _______ ---
"Add for architect's fees (approximate) ____ . _ . _______ _ 
"Add for advertising (approximate) _________ . _________ _ 

"$65,757.00 
50.00 

"$65,707.00 
1,550.00 
2,365.00 

60.00 

"$69,682.00 

"The board has decided to acc~pt the bid of the Cullen-Vaughn Co., 
and your opinion is requested as to whether or not their bid fur the addition 
of fir~roof ceiling shall lJe accepted in the main contract or as an addition 
after the regular contract is entered into.'' 

The letter referred to by you in your communication is as follows: 

"July 14, 1916. 
"The Ohio Board af Administration, Columbus, Ohio. 

"GENTLEJ\IEN:-Since filing our proposal for the construction of cottage 
No. 4 at Massillon, we have discovered we failed to put our estimated prire 
if the second floor ceiling should be made fireproof. This price is requested 
in the specifications but no space is left for it on the bidding blank. 

"Our figure for doing this work, namely making the ceiling of the second 
floor fireproof would be fifteen hundred and fifty dollars ($1,550.00) extra. 

"Trusting that this explanation you will permit us to file this statement 
with our regular proposal, we beg to remain, 

"Yours very truly, 
"THE GoLLBN-V AUGHN Co:\I<·ANY, 

"(Signed) E. C. Fenimore, Jfanager." 

After the receipt of your lettl'r I communi!'ated with the 1?-rchiterts who advised 
me as follows: 

"Referring tQ the letter from the Ohio board of administration regarding 
the bids on the cottage for the Massillon state hospital would say the estimated 
cost of this cottage exclusive of architects' fees and advertising is $67,.575.00. 
This includes the building !'Omplete, using the metal lath ceiling. The esti
mate on the excavation is $1,100.00. Therefore, the estimated cost of the 
building, not including the excavation is $66,475.00. 

"Both of the bids submitted to you in the le_tter herewith enclosed are 
below the estimate. Alternate No. 7 mentioned in the letter of the board 
of administration, reads as follows: 'If Tennessee marble is used in place 
of Vermont, from the marble, tile and slate bid, deduct $. ______ ---- -.' 
The Cullen-Vaughn Company deducted $50.00 for this alternate and Keller 
E. Huff made no deduction whatever. It is desired to take advantage of 
this alternate. Keller E. Huff in his bids allow $410.00 for excavation ami 
The Cullen-Vaughn Company allow $1,477.00. It is desired to take the 
excavation out of the contract as this is already done at no cost to the state. 
Therefore, deducting from the bid of the Cullen-Vaughn Co. the allowance 

.. 
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they make for excavation and the allowance they make for alternate No. 7 
leaves their bid 365,707.00; making the same deductions from the bid of 
Keller E. Huff leaves his bid 865,726.00; making the bid of the Cullen-Vaughn 
Company 819.00 below the bid of Keller E. Huff, in accordance with the 
plans and specifications, not considering the alternate for a fireproof ceiling. 

"It would seem to us that the decision of the board of administration 
to accept the bid of the Cullen-Vaughn Company on the original plans and 
specifications and award the contract to them as above outlined is the proper 
thing to do, and if the board desires to substitute the concrete ceiling for 
the metal lath ceiling, this should be done by securing the consent of the 
proper state officials. The proposal of the Cullen-Vaughn Company to put 
this ceiling in for 81,550.00 could then be accepted, making the total for the 
building complete on the Cullen-Vaughn bid after adding the ceiling 867,257.00. 
This would still leave the cost of the building including the concrete criling 
brlow the estimate first above stated." 

As I understand the matter the Cullen-Vaughn Company submitted its bid with
out including therein a bid upon the alternate relative to fireproof ceiling on the second 
floor of the dormitory, but that it submitted the same in a letter, which letter was 
received after the opening of the bids. It further appears, however, that upon open
ing the bids the board had decided to exercise alternate No. 7 and also to deduct from 
each and every bid the amount bid upon the excavation, the board having itself caused 
the excavation to be made, so that with the deduction for excavation and the deduc
tion for alternate No. 7 the Cullen-Vaughn Company is the low bidder. 

Said company not having in its original bid included the item of addition for 
fireproof ceiling, I do not believe that it is within the power of your board to consider 
the supplementary bid made but that the proper thing to do is to accept the bid as 
it was originally submitted, and that after a contract has been duly entered into to 
change the specification by way of a change in the contract providing for the fireproof 
ceiling under the provisions of section 2320, G. C., which provides as follows: 

"After they are so approved a,nd filed with the auditor of state, no change 
of plans, descriptions, bills of material or specifications, which increases or 
decreases the cost to exceed one thousand dollars, shall be made or allowed 
unless approved by the governor, auditor and secretary of state, when so 
approved, the plans of the proposed change, with descriptions thrreof, shall 
be filed with the auditor of state as required with original plans." 

Section 2321, G. C., provides as follows: 

"No allowance shall be made for work performed or materials furnished 
under the changed plans, descriptions, specifications or bills of material 
unless a contract therefor is made in "Titing before the labor is performed 
or materials furnished, showing distinctly the change. Such contract shall 
be subject to the conditions and provisions imposed upon original contracts, 
and approved by the attorney-general." 

Therefore, after the original contract is entered into, a new contract embodying 
the change will have to be made under the provisions of section 2321, G. C. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General 
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1828. 

CLEHK OF COl:RT:-;-WHERE FIXES COLLECTED WEHE P.\ID IXTO 
GENERAL COl'XTY Fl:XD-8HOl~LD HA YE BEE~ P.\ID TO LAW 
LIBRARY Al:'::-lOCIATIOX-COL'XTY COl\ll\IISSIONERi"3 l\IAY ALLOW 
CLAD I. 

lVhcn the cl!rk of the court:; pays into the (lwerul county fuud certain }inc.~ ll'hich, 
unda the prm·i.-;ions of :;ccliou :WMi, G. C., .~hoalrl haec been paid to the trusll·e., of 11 law 
liln-ary association and said nwney has thereafter been ex1 wded or a pprupriaktl I1!J the 
county, said trustees may JFTesent a claim for the same to the county commis~ioners which 
when a/lou·cd l>y said commiss-ioners may be paid from 1st1id county fund. 

CoL~:.mus, Omo, August 3, 1916. 

HoN. ·wiLLIAM C. HUDSON, Prosecuting Allorney, .lfcArthur, Ohio. 

DEAR Sm:-I have your letter of July 28, 1916, submitting the following state
ment and inquiry: 

"On February lOth of 1916, a law library association was organized in 
this county under authority and according to the provisions of the ,;tatutes 
relating thereto. Since that time the county clerk has received certain 
fines which according to section 3056, G. C., belonged to tills association. 
The county clerk however instead of retaining these fines paid them into the 
county treasury. Xow the law library association through their trustees 
demand of the clerk the amount which should have been paid to them. What 
is the duty of the clerk under such circumstances? 

"l\Iy view is that as the money was paid .over by mistake the clerk 
should certify that fact to the county auditor who then should issue a war
rant on the treasurer for the amount due the library association, but as I 
find no statutP. npplicable I do not like to advise the clerk to that effect, 
and he is doubtful what course to pursue. 

"I would like to have your opinion on this question whether in accord
ance with, or contrary to, the view I take of the matter." 

While it is true that the money was turned into the county treasury by a mis
take of the clerk, as stated in your letter, yet, as you further state, there is no statu
tory law authorizing the county auditor, upon certificate of the clerk to that effect, 
to issue a warrant on the treasurer for the same, and as no money may be paid from 
the county treasury except in compliance with statutory law, I am of the opinion 
that the plan suggested by you may not he followed. 

I advise that the library association, through its officers, present to the county 
commissioners for their allowance, a claim for the amount of money so paid into the 
county treasury by the county clerk aforesaid, and when said claim is allowed by 
the county commissioners a warrant may legally be drawn upon the !'OUnty treas
urer in favor of said library association for said amount. 

In advising this procedure I am not overlooking the case of State ex rei. Pugh, 
eta!. v. Sayre, auditor, et a!., 90 0. S., 215, in which a writ of mandamus was awarded 
against the defendant Sayre, as county auditor, requiring him to i.~sue his warrant 
on the county treasury for certain funds claimed to he due a law library assm·iation. 
This case was predicated upon wholly different facts from those involved here. In 
said case against Sayre the police court clerk, being doubtful of the validity of see
tion 3056, G. C., paid into the county treasury the sum of $7,1:~:3.06, which, under 
the provisions of said section, should have been paid to the trustees of the law library 
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association. The defendant Sayre, as county auditor, under the proVIstons of sec
tion 2567, G. C., certified said money into the county treasury as "Law library funds." 
The petition specifically alleged that the county treasurer, at the time said suit was 
instituted, still held said money as the law library fund, and that it had not been 
expended nor appropriated for any purpose whatever. "Cnder those facts then, the 
money was intact, and had been and was kept wholly separate from any other fund. 
In the case submitted by you, while your letter does not so state, I assume that the 
fines specified were paid into the treasury by your clerk to the credit of the general 
county fund, as provided hy section 12378, G. C., and have since been expended or 
appropriated for county purposes. This being so, I am of the opinion that such ap
propriation will mnke the county liable to account to the tru8tees of the library asso
ciation for the money so used and that the same now constitutes a claim against the 
county, to be paid only upon the allowance of the county commissioners as provided 
by section 2460, G. C. 

1829. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 

APPROVAL, ORDER OF STATE BOARD OF HEALTH, PUBLIC WATER 
SUPPLY, STRUTHERS, OHIO. 

CoLmmus, OHIO, August 3, 1916. 

HoN. FRANK B. 'YILLIS, Gmoernor of Ohio, Columbus, Ohio. 

l\:ly DEAR GovERNOR:-Enclosed herewith you will find an order of the state 
board of health to The Mahoning Valley Water Company, of YoUDgstown, Ohio, 
in regard to the public water supply of Struthers, Ohio. 

I have examined said order which is issued under section 1252 of the General 
Code, and find the same to be regular. 

It is my opinion that it should be approved and I have therefore approved the 
same and am transmitting the order to you for your approval. 

Respectfully, 
EDwARD C. TuRNER, 

Attorney-General. 
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1830. 

MuNICIPAL CORPORATION-CONTRACT FOR 1:\IPROVE~IEXT OF 
STREET-PROVISION FOR EXCAVATION AND HAUL DISCl'SSED 
-CONTRACTOR MAY RECEIVE ADDITIONAL CO:\:IPEXSATION 
WHEN MATERIALS HAULED BEYOND LI:\:IITATION FL"XED BY 
ENGINEER AND CONTRACT. 

When a contract for the irnzrro!'ement of a sired pro1idcs that all material excavated 
thcrefmm shall be carefully and neatly piled by the contractor at such points 011 inter
secting streets and abutting lot.~ as the engineer directs and the engineer under said pro
vision of said contract directs that surh material u·hen placed on intcrseding streets shall 
be piled within 200 feel of the improred street and thereafter the contractor is employed 
by the municipality to haul some of said material to points on said intersecting streets 
beyond the limitation so fixed by said engineer and also to haul some material excauated 
to streets not intersecting said improved street, such hauling is not within the require
ments aforesaid of said contract and the contractor may receive additional compensation 
therefor. 

CoLUMBUR, OHio, August 4, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-! have your letter of July 14, 1916, requesting my written opinion 
upon the following matter: 

"In connection with the improvement of Springfield street within the 
village of St. Paris, Champaign county, Ohio, under a contract by and he
tween the said village, and Brewer, Tomlinson & Brewer, contractors (origi
nal copy of contract and accompanying specifications attached) payment 
was made by the village to the contractors of a certain invoice, amounting 
to the sum of $174.00 for 'hauling 1160 loads of material ofT of Springfield 
street to various other streets' at. 15 cents per load-said material being 
crushed stone or earth from the excavation of Springfield street-in addition 
to the consideration provided for by contract and in the absence of any sup
plemental contract whatsoever. In like manner certain other items, as ex
tra or force accounts, have been paid by the villa~~:e to the contractor for 
labor and materials in changing fire cisterns in such manner as to conform 
to the street improvement, and similar charges. 

"It may be noted that thP said sum of $174.00 for hauling excavated 
material to various other streets and certain other small items of so-called 
'extra or force account' were not considered a portion of the cost of the Rpring
field street improvement, but have been paid from moneys in the service 
fund appropriated for street repairs. 

"Reverting to the aforesaid item of $174.00, attention is invited to the 
accompanying extract from page 9 of a report on the village of St. Paris, filed 
by Rtate Examiner C. E. Lippincott, Jan. 1, 1916, under the title of 'Contingent 
Findings,' wherein findings for recovery are returned against the contractors 
for that portion, if any, of said payment covering services of contractors in 
placing material upon intersecting strrets or abutting lots. 

"Affidavit of Clerk l\:lyers indicates that the understanding prevailed 
that not all of said material was placed on parallel streets, but part of same 
on intersecting streets. 

"Affidavit of Street Commissioner Richeson shows that but a small 
proportion of the excavated material was conveyed to parallel streets or 
alleys. 



1334 OPINIONS 

"See affidavits attached. 
"Question 1. In view of proviSwns of contract (see specifications, 

page 3), and in the absence of any supplemental contract, should findings 
for recovery be returned, if at all, for that portion of said item of 8174.00, 
representing pityment for conveyance of materials to intersecting streets 
as is held in Examiner Lippincott's report under title of 'Contingent Find
ings?' 

"Question 2. Or, should findings be returned against contractors for 
the entire stun of $17<.1.00, and other invoices for extra labor performed and 
materials furnished, as held by Attorney L. D. Johnson, acting in behalf of 
the mayor of St. Paris;' 

"Opinion attached." 

Before attempting to answer your foregoing inquiries attention mtiSt be directed 
to the extract from the report of the state examiner referred to therein, which is as 
follows: 

"Under the contract it was the duty of the contractor to haul the gravel 
excavated from the street to other intersecting streets or abutting lots as 
directed by the engineer, and for which he was only entitled to the 40 cents per 
cubic yard for excavation as per bid. There is nothing in the contract whereby 
the contractor was to receive anything extra for hauling same, and also no 
limit as to length of the haul on intersecting streets." 

The provisions of the contract to which reference is here made have been quoted 
in a former opinion upon the same matter, and are as follows: 

"The council reserves the right to all cross walk stones, or paving block, 
curb stones, gravel, crushed stone, sewer pipe, earth or other valuable ma
terial after it has been taken up by the contractor, who is to use care in hand
ling the same so as not to break or waste them, and shall carefully and neatly 
pile 'them at such points on intersecting streets or abutting lots as the engineer 
may direct." 

As has been heretofore stated in reference to the aforesaid provisions of said con
tract the contractors are required to place the material so excavated at such points 
on intersecting streets as the engineer may direct, which is ordinarily, under such 
contracts, at such points only on said streets as to enable the material so excavated 
to be temporarily disposed of until a place may be found in which it may permanently 
be placed, and which second removal is outside of the terms of the contract entirely 
and must be at an additional expense to the municipality. 

I am informed that under the foregoing provisions of said contract the engineer 
directed that all material not placed upon abutting lots should be placed at points on 
the intersecting streets within two hundred feet of the street under improvement. 
The examiner in question further states in his findings: 

"In placing the gravel on other intersecting streets the contractor was 
merely complying with his contract, and, therefore, he would not be entitled 
to receive any extra price for such hauling, but, if placed on streets not inter
secting Springfield street, there should have been a supplemental contract 
in writing, clearly fixing the extra price to be paid, which should have been 
made by council and signed by the mayor, notwithstanding the cost was 
less than $500.00 (section 4221 and 4223, G. C.). The original contract 
does not provide for placing any excavated material except upon 'intersecting 
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streets and abutting lots,' and when it was found necessary to place some 
of it elsewhere the law should have been followed by making of supplemental 
contract." 

It is apparent that the foregoing observations of said examiner are not supported 
by the contract if it is true that the engineer directed the contractor to pile the excavated 
material within two hundred feet of the improved street. "Cnder such circumstances 
it would not be the duty of the contractor under his contract to haul said material 
upon intersecting streets to any point beyond the two hundred feet limit, and as before 
observed the cost of removing said material beyond the two hundred feet limit would 
necessarily be an additional cost to the municipality. This appears to have been 
the construct ion pl:H'ed upon the contract Ly the nmuicipality, and it is claimed that 
because of the impossibility of securing teams to remove said material beyond the 
two hundred feet limit the contractors were employed by said municipality under an 
entirely separate and distinct contract to haul said material, not only to other points 
beyond the two hundred feet limit on intersecting streets, but also to points on parallel 
streets, and they were paid therefor at the rate of fifteen cents per load of one and one
half yards, said payments being made from the street repair fund and not from the 
fund provided for the construction of said improvement. 

It would seem in view of these considerations to be purely ·a question of fact as 
to what action should be taken by your department in reference to the payment of 
this bill of $174.00. If it is true that the contractor was directed by the engineer to 
haul the material excavated from said improved street to points on intersecting streets 
within two hundred feet of said improved street, and said contractor was thereafter 
employed and paid by the municipality for hauling said material to points beyond 
said limit of two hundred feet on intersecting streets, and on other streets not covered 
by the contract, I am unable to see upon what ground a finding for said amount so 
paid may be sustained. On the other hand, if the municipality made payments to 
said contractors for the hauling of material that was covered by the terms of the con
tract, or, in other words, if the hauling of the material for which the $174.00 was paid 
was required of said contractors under the termR of their contract, a finding should be 
made against said contractors for said amount. 

It is claimed in the opinion to which you refer in your second question that the 
payment of the money afore~aid was made in the entire absence of any contract lia
bility, but is an additional sum paid out over what the express terms of the contract 
provided, and that if the hauling of this material was not covered by the terms of the 
original contract a supplemental contract should have been made, and that, there
fore, the payment of said money was unlawful and may be recovered. 

Jn a letter from the solicitor of the village in question it is stated that: 

"The contract contained the provision mentioned in your letter that 
the gravel, etc., was to be placed on intersecting streets at points indicated 
by the engineer, who ordered it placed within two hundred feet of the im
proved street and it became incumbent upon the village to remove it to points 
where it was wanted upon other streets. The village endeavored to hire 
individuals to take their teams and haul the gravel, but were unable to ob
iain them. The council then entered into a new and independent contract 
with the contractors, whereby the contractors were to do the hauling for the 
village at a nominal price of 15 cents per load of one and one-half yards. 
This was done under street repair for the other streets, and when done, was 
paid for out of street repair fund and not out of the fund for the improvement 
of said street. 

"No supplemental contract was entered into because there was no sup
plemental agreement.. There was no change in plans or specifications, no 
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alteration or modification of original cQntract, therefore section 11223, G. C., 
did not apply to the case." 

As I regard this controversy, the question of whether a supplemental contract 
was required or whether the "new and independent" contract specified in the solic
itor's letter aforesaid was sufficient, is immaterial in view of the fact that no fraud 
is claimed and the price paid is admitted to have been a reasonable one. While I 
incline to the view that the contract made, as stated in the solicitor's letter afore
said,. was sufficient and that no supplemental contract was necessary, yet if the facts 
should eventually show that a supplemental contract was required the equitable prin
ciples approved by the court in the rase of State v. Fronher, 77 0. S., 7, will control. 
While a strict construction of the rule as approved by the court in that case might 
suggest that it may be applied only to contracts involving a change of possession of 
property, and may not apply to personal services, yet, until such a distinction is made 
by the court, it will be the safer plan to follow the reasoning rather than a strict inter
pretation of the decision aforesaid, and in the present case therefore to hold that if 
the contractors were paid only a reasonable and fair compensation for services not 
included in the original contract, and which by the terms of said contract they were 
not required to perform, justice and fair dealing demand that they be permitted to 
retain the money so paid. 

The aforesaid observations furnish as specific an answer to your inquiries as can 
be given. 

1831. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

l\Ili~ICIPAL CORPORATION-CHIEF OF POLICE ~IAY NOT CERTIFY 
TO ANY BILL FOR FOOD Fl:RNISHED PRISO~ERS I~ EXCESS 
OF CONTRACT PRICE--CHIEF RECEIVES REGuLAR SALARY FOR 
DUTIES OF HIS OFFICE--~IA. Y NOT BE ALLOWED ANY ADDI
TIONAL COMPENSATION. 

Under the provisions of an ordinance enacted by virtu<! of sections 4125 and 4126, 
G. C., and embodying substantially the pro~isions of said sections, a chief of police may 
not certify to any bill for food furnished prisoners in excess of the contract price of said 
food if provided and furnished under a contract uith a third party or in excess of its actual 
cost if provided and furnished by said chief himself, and may not be allowed or receive 
any compensation other than his regular salary for the performance of the duties imposed 
upon him by the provisions of said ordinance. 

CoLlniBcs, Omo, August 4, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEliiEN:-I have your letter of July 14, 1916, as follows: 

"We woulrl respectfully request your written opinion upon the following 
question: 

"l\Iay a chief of police be allowed any sum additional to the actual cost 
or sustenance of prisoners under sections 4125 and 4126, General Code. See 
letters and copy of ordinance enclosed." 
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The copy of the ordinance, enclosed with your inquiry under which the same 
arises, is as follows: 

"Section 1. The chief of police of the city oL _________________ shall 
provide all persons confined in prisons or station houses with ncessary food 
during such confinement and see that such places of confinement arc kept 
clean and made comfortable for the inmates thereof. 

"Section 2. It shall be the duty of the chief of police, monthly, to pre
sent to the director of public safety all bills for food, sustenance and necessary 
supplies, duly certified, whereupon Ruch director shall audit the same and draw 
his order on the treasurer of the corporation in favor of the officer pre
senting such bill, hut the amount shall not exceed 40 cents per day for any 
person so confined." 

The foregoing ordinance was enacted under the authority of sections 4125 and 
4126, G. C., and is substantilllly a copy of the provisions of said Rections of the Gen
eral Code. Both the language of the ordinance and of section 4125, G. C., is that 
the chief of police shall provide all prisoners with necessary food. There is no spe
cific provision in either section 1 of the ordinance or section 4125, G. C., aforesaid, 
that the chief ~hall receive any compensation for the performance of the duty thus 
imposed upon him. If any compensation may be paid to him for the performance 
of this duty, authority therefor must be found in some other provision of the ordi
nance or statutory law, but no such specific provision may be found in either the or
dinance or the statutory law. Upon the contrary, it is provided in section 2 of the 
ordinance, which, as before observed, is in sunstantial compliance with every require
ment of section 4126, G. C., that it shall be the duty of the chief of police, monthly, 
to present to the director of public service all bills for food duly certified. It certainly 
will not be insisted that this requirement of the ordinance contemplates that the chief 
of police shall in any manner charge to his own advantage the original cost of fur
nishing said food to prisoners as charged in said bills. Further, it will not be claimed 
I apprehend that the chief, who has contracted with a third party to furnish, pre
pare and serve meals at a certain price, may certify a bill charging a higher price than 
that fixed by the contract. It is clear that it is the purpose of both the statutory law 
and the ordinance aforesaid to receive the certification of the chief of police to the 
end that the amount in said bills shall represent the actual cost of furnishing said 
food to the prisoners and that neither the statutory law nor the ordinance intends 
or contemplates that the chief of police through the discharge of his official duty shall 
be permitted to profit thereby at the expense of the city. The one requirement of 
certification, as before observed, precludes any contention that he may certify to a 
bill for any greater amount than that actually due either himself or a third party for 
food furnished to prisoners. The limitation of the ordinance fixing the maximum 
amount to be paid at forty cents per day does not mean that such amount is to be 
paid in each and every instance. This sum is a limitation beyond which no allow
ance may be made and if food may be provided for a less amount the city is entitled 
to the benefit of the difference. 

I am of the opinion, therefore, in answer to your inquiry, that the sections of 
the Geiieral Code to which you refer, and the ordinance hereinbefore noted do not 
permit a <;hief of police to certify to a bill for food !or a gre; tcr amount than the con
tract price if said fooo is furnished under a contract hy a third p.arty or to the actual 
cost thereof if said f~od is directly furnished hy the chief. 

Respectfully, 
Eo wARD C. TuRNJm, 

AUorney..(]eneral. 
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1832. 

MUNICIPAL CORPORATION-PRIMARY ELECTION IS XEITHER A 
REGULAR OR GENERAL ELECTIOX-INITIATIVE AXD REFER
ENDU:\1-FAIL"GRE OF BOARD OF DEP"GTY STATE Sl!PERVISORS 
OF ELECTION TO S"GB:\liT ORDINANCE OR :\IEAS"CRE TO ELECTORS 

AT TIME SPECIAL ELECTIOX SHO"CLD HAVE BEEX HELD-8HO"CLD 
BE SUBMITTED AT NEXT REG"GLAR OR GENERAL ELECTIOX
CERTAIN LE\IITATION-CITY OF STEUBEl\"'VILLE. 

The primary election required to be held by section 4963, G. C., 104 0. L., 9, is neither 
a regular or general election within the terms of section 4227-5, G. C., 104 0. L., 239. 

When a petition is filed with the auditor of a city or clerk of a ~illage, requesting the 
submission of an ordinance or a measure to the electors of a municipality, at a specif!l 
election, pursuant to the provisions of section 4227-5, G. C., 104 0. L., 239, and the board 
of deputy state supervisors of elections fail or refuse to submit the ordinance or measure 
to the electors of the municipality on the fifth Tuesday after the filing of the petition, there 
is no authortiy in the board of deputy state supervisors of elections to fix another date on 
which such ordinance or measure may be submitted to the electors at a special election. 

When a petition is filed, pursuant to said section 4227-5, G. C., requesting the sub
mission of a measure or ordinance at a special election, and the board of deputy state su
pervisors of elections fail or refuse to submit the same at a special election, as required 
by said section, such measure or ordinance should be submitted to the electors of the mu
nicipality at the next regular or general election occurring more than forty days subse
quent to the filing of the petition, as provided by section 4227-1,G. C., 104 0. L., 238. 

CoLUMBUS, Omo, August 4, 1916. 

RoN. CHARLES Q. H1LDEBRANT, Secretary of State, Columbus, Ohio. 

DEAR SIR:-Yours under date of July 28, 1916, is as follows: 

"We are herewith submitting to you for an opinion, a communication from 
W. C. Brown, prosecuting attorney for Jefferson cou~ty, and an agreed state
ment of facts in the matter of the proposed initiative petitions for the city 
of Steubenville, Ohio, filed with the auditor of the city of Steubenville, and 
certified to the board of deputy state supervisors of election. 

"Will you please give us your opinion on the matters 'therein con;tained 
as soon as possible." 

You enclose, as stated, letter of Hon. W. C. Brown, prosecuting attorney, as 
follows: 

"Enclosed you will find agreed statement of facts of the board of deputy 
state supervisors of elections upon the question of submittf;n.g to the voters 
of the city of Steubenville, Ohio, two certain proposed initiative ordinances 
on the 8th day of August, 1916. 

"The members of the board of deputy state supervisors of elections being 
equally divided, are certifying the question to you, upon the agreed state
ment of facts, for your opinion." 

The statement of facts referred to in the communication of l\Ir. Brown, above 
set forth, is as follows: 
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"IN THE MATTER OF THE TWO 
PROPOSED IXITL\. TIVE PETITIO X::; 
FOR THE CITY OF STEUBENVILLE, 
OHIO, FILED WITH THE AUDITOR OF Aqreed statement nf facts. 
THE CITY OF STEUBEXYILLE, AND 
CERTIFIED TO THE BOAIW OF DEPUTY 
STATE SUPERVISORS OF ELECTIONS. 

"It is agreed that two several initiative petitions, signed by twenty per 
cent. of the electors of the city of Steubenville, Ohio, the basis of said per
centage being determined by the total number of votes cast for the office of 
mayor of said city at the last preceding election therefor; said petitions being 
regulur in form, and having .the required number of signatures under section 
4227-5 of/he General Code, were, on the 26th day of June, 1916, filed with 
the city auditor of said city of Steubenville, proposing two certain ordinances, 
true and correct copies of which said ordinances were set forth in full in said 
two petitions, and requesting in said two petitions that the ordinances in said 
petitions set forth be submitted to the electors df said city of Steubenville 
at a special election. 

"It is further agreed, that there had been filed on the 28th day of June, 
1916, with said city auditor, explanations upon said proposed ordinances as 
required by section 5018-9, G. C.; that after ten days after the filing of said 
two petitions with said auditor, said two petitions were certified to the dep
uty state supervisors of elections of Jefferson county, Ohio; that on the 18th 
day of July, Hl16, said city auditor having had said explanations printed, 
the same were mailed to every voter in said city of Steubenville; that on 
the 18th day of July, 1916, W. C. Brown, prosecuting attorney of said Jef
ferson county, in a written opinion, advised said board of deputy state super
visors of elections, that owing to the fact that the mailing of said explana
tions had not been fully completed by ten days previous to Tuesday, July 
25th, 1916, which said date he ruled should be the date on which said special 
election on said two initiative petitions should be called by said board, and 
that in consequence said board was without jurisdiction and authority to 
proceed further in any matter pertaining to the holding of said election, and 
he further advised them not to proceed to have printed the ballots necessary 
for said election, nor to do anything else towards the holding of same; that 
said hoard, following said opinion, did nothing further in the matter until the 
26th day of July, 1916, when at a regular meeting of said board the matter 
of the two several initiative petitionR, filed with the city auditor on June 26, 
1916, and certified to the board of deputy Rtate supervisors of elections of 
Jefferson county, on July lOth, 1916, was taken up by said board, and on 
motion duly made and properly seconded, it was moved that said board 
shall submit the two several ordinances, proposed by initiative petition, and 
heretofore filed with the city auditor of said city of Steubenville, on June 
26th, 1916, and which were certified to said board of dqmty state super
visors of elections on July lOth, 1916, at an election to be held on the 8th 
day of August, 1916. The vote on said motion was: Kos, l\IcssrR. McLane 
and Bernier-2: Ayes, JI.Iessers. l\IcLister and Robinson-2. Said board 
being divided this matter' is c£'rtified to the state supervisor of elections. 

"It is further agreed that the board of deputy state supervisors of elec
tions of Jefferson county has refused, and will continue to refuse, to call any 
election on said two several initiative petitions, or to proceed tb submit said 
proposed ordinances at the election in said petitions prayed for, either on the 
8th day of August, 1916, or on any other day. 
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"It is agreed that the proposed election asked for is under the provisions 
of seetion 4227-5, G. C.: that the said two several petitions are regular in 
form in all respects, and that a duly verified copy of said proposed initiative 
ordinanees were filed with the auditor prior to the eirculation of said two 
pPtitionB, in all respects as preseribed by section 4227-li, G. C. 

"It is further agreed that Tuesday, August 8, 1916, is the date of the 
primary election day, provided for by law for the holding of primaries for 
state, districts, and county candidates under section 4963, G. C. 

"It is agreed that the question submitted is the legal authority of the 
board to submit the petition to a vote on any other date than the fifth Tues
day after the petitions were filed with the city auditor 

"Attest: 
"W. c. BROWN, 

"Prosecuting Attor
ney, Jefferson County, 
Ohio. 

"(Signed): 
"A. E. McLANE, 

"President, Board Deputy Stu.te 
Supervisors of Elections. 

"Jos. Vi'. HUTToN, 
"Clerk, Board Deputy State 

Supervisors of Elections." 

It is provided by section 5007, G. C., 103 0. L., 845, that: 

"The votes of at least three deputy state supervisors for the county or 
a majority of the chief deputies and clerks of the district or subdivisioh of 
the district sha!l be necessary to a decision. In all cases under this title, in 
the event of a disagreement, or, if no decision Pan be arrived at, the matter in 
controversy shall he submitted to the state supervisor of elections, who shall 
summarily deeide the question so submitted to him, and his decision shall 
be final." 

It is under authority of the above quoted section that the matter submitted for 
consideration is before the secretary of state, as state supervisor of elections, for 
decision. It may he observed, however, that the authority here conferred upon the 
state supervi~or of dections is limited to the decision of matters which boards of deputy 
state supervisors of elections, referred to in sectipn 5007, G. C., may lawfully de
termine and the state supervisor of elections would therefore be without jurisdic
tion to determine any question which was not within the power or authority of the 
other election officers referred to in said section 5007 to pass upon. 

Section 4227-5, G. C., 104 0. L., 239, under ltuthority of which the petitions above 
referred to were filed, provides as follows: 

"Whenev'er twenty per cent. of the electors of any municipality file a 
petition with the city auditor, if it be a city, or village clerk, if it be a village, 
proposing or against an ordinance or other measure, requesting in the peti
tion that the ordinanre or measure be submitted to the electors of the munic
ipality at a special election, the auditor or village clerk, after ten days, shall 
eertify the same to the board of deputy state supervisors of elections, who shall 
submit the same at a special election to be held on the fifth Tuesday after 
the petition is filed. The petition shall not be submitted at a special election 
if a regular or general election will occur not later than ninety days after 
the petition is filed, but shall be submitted at the regular or general elec
tion." 
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The duty of submitting the question of the approval of an ordinance or other 
measure to the electors of a municipality is here Pondition!'d solely upon the filing of 
a petition by twenty per cent. of the electors thereof, abd a certification of the same 
after ten days by the city auditor, or village clerk, to the board of deputy state super
visors of election!!. There is not here foUnd, nor is there elsewhere, statutory pro
vision imposing the duty or conferring the power upon the board of deputy state 
supervisors of elections to exercise any judicial function in respect to the regularity 
of the election or the legality and validity of ari ordinance or measure which may be 
approved at the election here required to be held. If there appears from the certi
fication of the auditor or clerk, as the case may be, a petition "u~h as is required by 
section 4227-5, G. C., supra, the sole duty and authority of the deputy state super
visors of elections in respect thereto is to submit the question of the approval of the 
ordina'lice or measure set forth in such certification on the fifth Tuesday after the 
filing of the petition or at the next regular general election occurring not later than 
ninety days after the filing of the petition. 

Trw.e, it is required, among other things, by section 5018-8, G. C., 103 0. L., 833, 
in reference to the distribution of pamphlets of explanation that: 

"Distribution of such pamphlets shall be made to every voter in the 
municipality or county, so far as possible, by the clerk of such municipality 
or county commissioner, as the case may be, either by mail or carrier, not 
less than ten days before the election at which the measures are to be voted 
upon." 

There iR, however, no provision of law under authority of which official knowledge 
of the distribution of such pamphlets, or the time thereof, may be brought to the board 
of deputy state supervisors of elections, and though it be a fact, as stated, that the 
distribution of such pamphlets was not completed within the time prescribed by sec
tion 5018-8 G. C., supra, the officers charged with the duty of conducting the election 
could have had no official knowledge of such fact. The question of whether the above 
provision of section 5018-8 is mandatory or directory only, and the effect of the fail
ure of a strict compliance therewith upon the validity of the ordinance or measure 
submitted at an election held pursuant to section 4227-5, G. C., supra, is not within 
the functions of the deputy state supervisors of election to determine, nor does the 
fact of a failure to comply with such provision in any way affect the authority or duty 
of such officers to conduct the election in question, as required by said section 4227-5, 
G. C. 

The effect of irregularities in respect to the distribution of pamphlets of expla
nation of ordinances or measures upon the validity of same, is a matter for judicial 
determination, with which the board of deputy state supervisors of elections have 
no concern. It is a well established principle of law that public officers may exer
cise only such pow~rs as are expressly conferred by law or are necessary to the per
formance of duties or the exercise of powers so expressly imposed or conferred. 

If, therefore, the certification of the city auditor were regular, as set forth in the 
statement of facts submitted, it was the plain duty of the hoard of deputy state su
pervisors of elections to have submitted the ordinances therein set forth at a special 
election on July 25, 1916, that being the fifth Tuesday after the filing of the petition 
on .June 26, 1916, and there not being either a regular or general election to be held 
within ninety days subsequent to that date. 

It is obsPrved that since the special election was not held on the fifth Tuesday 
after the filing of the petition, as prescribed by section 4227-5, G. C., supra, it is now 
sought to hold the same on August 8, 1916, that being the day on which the primary 
election for the nomination of candidates for state and county officers is required 
by law to be held. This position is based, doubtless, on one of two theories, viz., 
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that it is within the power of the deputy state supervisors of elections to fix a day 
other than that prescribed for holding such special election or that the primary elec
tion required to be held on August 8th next is a regular or general election within the 
terms of section 4227-5, G. C., supra. 

It must be first observed that there is nowhere found any statutory provision, 
conferring in any way, power or authority to exercise any discretion as to the time 
of holding the election authorized by section 4227, G. C., upon the board of deputy 
state supervisors of elections. On the contrary, the time is definitely and specifically 
determined by express and unequivocal statutory provision, and the only express 
authority conferred upon the election officers in question is the submitting of the 
question or petition at a special election to be held at the time so fixed by statute. 

It was held by the common pleas court of Montgomery county, in the case of 
in re Petition for Election Precincts, 2 N. P., n. s., 241i, that the provision of section 
1 of the Brannock law, 97 0. L., 87, that: 

"The common pleas judge shall order a special election to' be held not less 
than twenty and not more th'an thirty days from the filing of such petition," 

was directory only as to the time within which such election might be held. The 
only reason stated for this holding is that "the objects of the petition might clearly 
be defeated by lengthy hearings which could be continued at great length as an ex
cuse for defeating the objects of the act." No authority for the decision of the court 
on this point is cited or discussed. This case is followed by the common pleas court 
of Lucas county in 2 X. P., n. s., 469,by mere reference thereto. The same quPstion 
woas before the court of common pleas of Franklin county in the c.ase of Cole v. Colum
bus, 2 N. P., n. s., 563, in which the decisions of the foregoing cases were r<>ferred to 
in a well considered opinion, in which the authorities were reviewed and wherein 
it was held that the provision of the Brannock law, above quoted, was mandatory. 
With this latter decision I am constrained to concur. 

If, however, it were to be held that the provision of the Brannock law, above 
referred to, is directory only, there is a marked distinction between that statutory 
provision and that of section 4227-5, G. C., under consideration. There was by the 
Brannock law specifically conferred upon the mayor or common pleas judge, with 
whom the petitions were authorized to be filed, power and authority to determine 
the exact date on which the election should be held, subject only to limitations there
in prescribed, while, as before pointed out, there is to be found no semblance of au
thority in the deputy state supervisor of elections to exercise any discretion or take 
any action whatever in respect to the date on which the election required by section 
4227-5, G. C., maybe held. 

I am therefore led to conclude that there is no power or authority in the board 
of deputy state supervisors of elections to submit the petitions in question at an elec
tion on a day other than that prescribed by said last mentioned section. 

Since the election was not held on the fifth Tuesday after the filing of the peti
tions, the only remaining date on which such election is authorized by section 422'7-5, 

G. C., to be held, is that of a regular or general election. This gives rise to the ques
tion of whether the primary to be held on August 8, 1916, is a regular or general elec
tion within the meaning of those terms as found in said section. 

The terms regular, general and primary election each have a generally well un
derstood and accepted meaning. A general election is understood to mean the No
vember election at which state and county officers may be elected, and is so defined 
by section 494H, G. C., for the purposes of chapter 6, title XVI of part first of the 
General Code. A regular election is understood to comprehend those regularly re
curring elections at which public officers are chosen, the time of holding which is def
initely fixed by law. That is to say, when the word "election" is used in connection 
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with either of tho qualifying terms "general" or "regular," reference is understood 
to be made to the annual Kovember elections at which public officers are chosen as 
distinguished from special or primary elections which are authorized to be held for 
other purposes than the election of officers, or if for such purpose, at a time other 
than the first Tuesday after the first l\Ionday of Xovember of any year. A primary 
election is not generally understood to comprehend an election at which public officers 
are chosen. On the contrary, a primary election has for its purpose the choice of 
party candidates and the selection of representatives and controlling committees 
of voluntary political parties and not the election or choice of public officers. While 
the primary to be held on August 8th ·is now by statute required to be held regularly 
each year, it is in a sense not an election at all as that term is commonly accepted 
when used in connection with the terms "regular" and "general." 

I am therefore of opinion that the primary election required to be held on August 
8th, next, is neither a regular or general election within the terms of section 4227-5, 
G. C., supra, and that the petitions referred to in the statement submitted may not 
be submitted to the electors on that date. 

This conclusion is in accord with an opinion of my predecessor, Ron. Timothy 
S. Hogan, found at page 942 of the report of the attorney-general for the year 1914, 
which follows his previous opinion to Ron. Don. J. Young, prosecuting attorney, 
under date of February 27, 1912, and also his further opinion found at page 1921 of 
the report of the attorney-general for the year 1912. 

In the opinion at page 942 of the report of the attorney-general for tho year 1914, 
it is said: 

"In an opinion rendered to Ron. Don. J. Young, prosecuting attorney, 
Norwalk, Ohio, under date of February 27, 1912, I said: 

" 'Then again, the requirement of the present primary election law 
only applies to \~olujntary political partles or associations, which at the next 
preceding general election polled in the state or any district, county or sub
division thereof, or municipality, at least ten per cent. of the entire vote cast 
(section 4949, G. C.), and as the object of the legislature in providing for thP 
submission of the que~tiun of the issuance of bonds must have been to obtain 
an expression of the whole of the entire electorate at the election whereat 
every voter of the county would be eligible to vote, it is readily perceived that 
this could not always be had at a primary election, limited as it is to parti
san voters. The right of the independent voter and of the Socialist or other 
party voter whose party may not have received the required percentage at 
the next preceding election to have his vote recorded for or against the bond 
issue must be jealously preserved. 

" 'I am therefore of th«t opinion that the primary election is not such 
an election as is included in the phrase "regular election" contained in sec
tion 3077, General Code.' 

"I am of the opinion that the same argument applies to referendum 
elections held in a municipality anti that the term 'regular election' can 
have no application to primaries. 

"My conclusion is, therefore, that a primary may not he considered a 
'regular' or a 'general' election within the moaning of tho initiative and ref
erendum act." 

I therefore advi:,;o that there is not now authority Pitll('r in tltc.t;c<·rctary of state, 
aH state supervisor of Plections, or in the board of dPputy state supPrvi~ors of cleP.
tionR of Jefferson county, to fix a date on which the positions in question may he sub
mitted at a special election, as provided by said srrtion 4227-5, G. C. 

The right of the petitioners and t'he people of the city of Steubenville at large 
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to have the petitions in question submitted to a vote on Tuesday, July 25, 1916, that 
being the fifth Tuesday after the filing of the petitions, has ht>en defeated by a vio
lation of the plain duty of the board of deputy state supervisors of elections, the per
formance of which could have been enforced by mandamus had the circumstances 
rendered the same practicable. 

It was certainly never intended by the legislature that public and individual 
rights should be defeated by the arbitrary refusal of public officers to perform official 
duties or by reason of a misapprehension of the duties imposed by law, on the part 
of such officers, and I am constrained to believe that the courts would not, under 
the circumstances of this case, permit the purpose of the law to be wholly defeated 
thereby. 

Though the request for a special election contained in the petitions has been 
defeated in the manner above pointed out, that fact in no way affects the validity 
of the petition in question nor will it be permitted to result in the ultimate defeat 
of the right to have the same submitted to a vote. These petitions fully meet the 
requirements of section 4227-1, G. C., 104 0. L., 238, which are as follows: 

"Ordinances and other measures providing for the exercise of any and 
all powers of government granted by the constitution or now delegated or 
hereafter delegated to any municipal corporation, by the general assembly, 
may be proposed by initiative petition. Such initiative petition must con
tain the signatures of not less than ten percentum of the electors of such 
municipal corporation. 

"When there shall have been filed with the city auditor, if it be a city, 
or village clerk, if it be a village, a petition signed by the aforestated re
quired number of electors proposing an ordinance or other measure, said 
city auditor or village clerk shall, after ten days, c&tify the petition to the 
board of deputy state supervisors of elections of the county wherein such 
municipality is located. Said hoard shall submit such proposed ordinance or 
measure for the approval or rejection of the electors of such municipal cor
poration at the next succeeding regular or general election in any year, oc
curring subsequent to forty days after the filing of such iaitiative petition. 
* * *" 

I am therefore clearly of the opinion that the ordinances or measure~ propo11ed 
by the petitions in question should be submitted by the deputy siY<tte supervisors 
of elections of Jefferson county to the electors of the city of Steubenville, at the gen
eral election to be held on the first Tuesday after the first :\ionday of ~ovember next, 
that being more than forty days subsequent to the filing of the petitions. 

Respertfully, 
EDWARD C. TURNER, 

Attornev-General. 
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1833. 

ROADS AXD HIGHWAYS-WHERE COXTRACTOR FAILED TO PER
FOR.:.\1 COXTRACT-HIGHWAY CO.:.\E\HSSIOXER RE-ADVERTISED 
AND RELET SA~IE-CONTRACT RELET AT EXCESS AMOUXT
SCRETY LIABLE. 

It appearing that The Illinois Surely Company, acting by C. H. Bancroft, attamey
in-fact, signed as surety the proposal and contract bond of Parrish & Bales of Dayton, 
Ohio, successful bidder for the construction of section "R" of the Cleveland-Kent road, 
petition No. 1618, I. C. H. No. 460, 1:n Franklin township, Portage county, Ohio, and 
that because of the failure of said firm to perform their contract the state highway com
missioner was compelled to re-advertise said contract, and relet same at a consideration of 
$3,281.35 in excess of the sum for which said Parrish & Bales had agreed to perform the 
work, the slate highway commissioner is advised to make demand upon the receit>er of 
The Illinois Surety Company for the payment of said sum of $3,281.35, and is further 
advised that upon the failure or refusal of said receiver of said company to make payment 
of said amount proper action will be taken to enforce the collection. 

CoL.UliiBUS, Omo, August 5, 1916. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR S!R:-I acknowledge the receipt of your communication of July 28, 1916, 
which communication reads as follows: · 

"On October 8, 1915, the state highway department received bids for 
contract known as section 'R' of the Cleveland-Kent road, I. C. H. No. 460, 
petition No. 1618, Franklin township, Portage county. Parrish & Bales, 
contractors, Dayton, Ohio, were the low bidders, and subsequently the con
tract was awarded to them at their bid of $24,180.00. 

''The rontractors failed to start the work and it became necessary for 
me to relet the same, and bids were asked for on June 15, 1916. S. S .. Senter, 
Canton, Ohio, was the low bidder, and the work was awarded to him for 

.827,461 35. 
"When bids were first received on this contract the total estimate was 

$28,18!).99. When bids were taken the second time for the work the estimate 
was the same, except that the steel reinforcing was omitted, thereby re
ducing the expense of the job possibly $1,500.00. 

"The original contract called for 3/8 inch square twisted rods, 8 feet 
long, placed 18 inches center to center in the concrete, and in Mr. Senter's 
concrete this steel reinforcement was omitted. 

"You will note the difference in the contract price of the Parrish & 
Bales' contract and S. S. Senter's contract is $3,281.35. 

"The Illinois Surety Company appears as surety on the original contract 
of Parrish & Bales, and I am submitting the above facts to you in order 
that action may be taken to recover the difference in the two contracts, which 
is 83,281.35, as above stated, if in your judgment this is the proper pro
cedure." 

Replyinp; to the above communication I advise you that you should forthwith 
make a demand upon the receiver of The lllin~is Surety Company for payment of the 
difference between the bid of Parrish & Bales and the bid of S. S. Senter, being 

12-Vol. 11-A. G. 
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$3,281.35. The receiver is James S. Hopkins, who may be addressed at 134 So. 
LaSalle St., Chicago, Ill., and your demand upon him for the payment of the loss sus
tained may be phrased as follows: 

"I desire to direct your attention to the fact that on the 8th day of 
October, 1915, The Illinois Surety Company, acting by C. H. Bancroft, 
·attorney-in-fact, signed as surety the proposal and contract bond of Parrish 
& .Bales, of Dayton, Ohio, successful bidder for the construction of section 
'R' of the Cleveland-Kent road, I. C. H. No. 460, in Franklin township, 
Portage county, Ohio, petition No. 1618, the amount of the bond being 
$28,189.99, and the bid of Parrish & Bales being 524,180.00. Said Parrish 
& Bales, in violation of the terms of their agreement with the state of Ohio, 
failed to commence their work witpin a reasonable time, and wholly failed 
and refused to comply with and complete their said contract, and performed 
no work whatever thereon, and, therefore, the undersigned, in compliance 
with the requirements of the General Code of Ohio, duly re-advertised said 
contract, and on the 15th day of June, 1916, relet the same to oneS. S. Senter, 
of Canton, Ohio, said S. S. Senter being the lowest and in fact the only bidder 
for said work, and his bid being $27,461.35, said bid of S. S. Senter being 
$3,281.35 in excess of the sum for which said Parrish & Bales had agreed to 
perform said work. 

"By reason of the foregoing the state of Ohio has been damaged, and has 
suffered a loss in said amount of $3,281.35, and the .undersigned, therefore, 
makes demand upon you, as receiver for said The Illinois Surety Company, 
for the payment of said sum of $3,281.35. Payment of this amount should 
be made to the undersigned, and I trust that there may be a prompt settle
ment of this claim." 

In case the receiver for The Illinois Surety Company fails or refuses to make 
payment to you, I will, upon being advised of that fact, take the proper action to en 
force collection. 

1834. 

Respectfully 
EDWARD C. TURNER, 

Attorney-General. 

ROADS AND HIGHWAYS-WHERE CONTRACTOR DEFAULTS IN CON
TRACT FOR STATE WORK-WHERE SURETY COMPANY WHICH 
SIGNED HIS BOND IS IN HANDS OF RECEIVER-PROPER COURSE 
TO PURSUE BY HIGHWAY COMMISSIONER. 

Where a contractor defaults in his contract for slate highway work, and it appears 
that the surety company which signed the bond of said contractor is in the hands of a receiver 
at the time of such default, the only recourse of the slate highway department is to make 
demand ~tpon said receiver for any loss occasioned by such default and incident to the 
reletting of said contract, and in the event of a failure or refusal on the part of the receiver 
to 11~ake settlement the mailer should be referred to this department for appropriate action. 

CoLUMBUS, OHIO, August 9, 1916. 

HoN. CLI:to.'TON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR:-On April 22, 1916, you addressed to me the following communi
cation: 
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"It has come to our attention that the Illinois Surety Company of 
Chicago, Illinois, has had a receiver appointed for the purpose of liquida
tion. 

"As the Illinois Surety Company appears as surety on a large number 
of bonds which contractors have furnished the state of Ohio, I will apprP
eiatc your taking such steps as you deem necessary to protect our inter
ests." 

It having come to my knowledge that a reinsurance agreement had at least hccn 
proposed, if not actually consumated, between The Illinois Surety Company and 
the receiver for that company, on the one hand, and The N'ational Surety Company 
of Xew York, on the other hand, I requested you, under date of ~lay 27, 1916, to 
furnish me a list of all the bonds furnished to your department by contractors on 
work not yet completed and signed by The Illinois Surety Company, as surety. You 
complied with this request on June 27, 1916, and I then wrote The Xational Surety 
Company, asking that company to advise me as to whether any reinsurance agree
ment had been effected between that company and The Illinois Surety Company, 
and if so, whether such agreement covered the bonds given to your department. Under 
date of .July Hl, 1916, The N'ational Surety Company replied as follows: 

"We have your letter of July 14th with reference to certain bonds on 
which The Illinois Surety Company appears as surety, these bonds being 
in behalf of certain highway contractors. 

"In reply, I have to advise that the proposed agreement by which we 
hoped to reinsure certain of the unexpired live bonds of The Illinois Surety 
Company was not approved by the superintendent of insurance and there
fore never became effective. \Ve have not reinsured any of the bonds to 
which you refer, nor have we assumed any liability under any of them. 

"If you decide that new bonds are necessary, we of course shall be glad 
to consider writing them just as we would any other bonds, but at the pres
ent time we have absolutely no liability under any of these bonds." 

The above facts account for the delay in answering your communication of April 
22nd. The letter of The Xational Surety Company removes from consideration the 
hope of realizing on any of the bonds of The Illinois Surety Company by reason of 
any reinsurance agreement between that company and The N'ational Surety Com
pany. It therefore remains to consider the question of what, if any, further action 
may be taken by your department to safeguard the interests of the public. 

Jn considering this question it is important to refer to the sections of the Gen
eral Code relating to the bonds to be given by contractors for said highway work. 
Prior to the going into effect of the Cass highway law on September 6, 1915, this matter 
was controlled by the provisions of section 1203 G. C., 103 0. L. 456, which section 
read as follows: 

"The state highway comnuss10ner may reject any or all bids. Before 
entering into a contract he shall require a bond with sufficient sureties con
ditioned that if the proposal is accepted, the contractor will perform the 
work upon the terms proposed, within the time prescribed and in accordance 
with the plans and specifications, and will indemnify the state and county 
against any damages that may be claimed by reason of the negligence of the 
contractor in the construction of the improvement. The bond as above 
required shall be in an amount not to exceed one hundred and fifty per cent. 
of the contract price and may include indemnity against liens and claims 
for material and labor furnished in the construction of the improvement. 
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An approved surety company may be accepted as surety on such bonds. In 
no case shall the state be liable for damages sustained by reason of the con
struction of an improvement under this chapter." 

Since September 6, 1915, the controlling statutory provisiOns are those found 
in section 201 of the Cass highway law, section 1208 G. C., ~vhich section reads as 
follows: 

"The state highway commissioner may reject all bids. Before entering 
into a contract the commissioner shall require a bond with sufficient sure
ties, conditioned that the contractor will perform the work upon the terms 
proposed within the time prescribed, and in accordance with the plans and 
specifications thereof, and that the contractor will indemnify the state, county 
or township against any damage that may result by reason of the negligence 
of the contractor in making said improvement. Such bond shall also be 
conditioned for the payment of all material and labor furnished for or used in 
the construction of the road for which such contract is made, and which is 
furnished to the original contractor or subcontractor, agent or superinten
dent of either engaged in said work. The bond may be enforced against 
the person, persons or company executing such bond by any claimant for 
labor or material, and suit may be brought on such bond in the name of the 
state of Ohio on relation of any claimant within one year from the date of 
delivering or furnishing such labor or material, and such bonds or sureties 
thereon shall not be released b'y the execution of any additional surety, note 
or other instrument on account of such claim or for any reason whatsoever, 
except the full payment of such claims for such labor or material. In no 
case shall the state be liable for damages sustained in the construction of 
any improvement under this chapter." 

Whether reference be had to the existing statutes or to the prior law, a bond 
must be executed before a contract may be entered into between the state of Ohio 
and a bidder for highway work let by your department. There is no provision in 
either section, either requiring or authorizing the taking of an additional or supple
mentary bond in case the surety on the original bond should, subsequent to the exe
cution of such bond, become insolvent or the affairs of a surety company signing such 
bond be thereafter placed in the hands of a receiver. Not only is this true but it is 
also true that no method exists by which a contractor could be forced to give an ad
ditional or supplementary bond. It might be, indeed, that contractors who have 
been successful in their work and who have found their contracts profitable would 
be willing to give additional or supplementary bonds if so requested, but contrac
tors who find themselves so placed may be reasonably expected to complete their 
work and .in such instances there will be no necessity for resorting to the bond. Con
tractors who through mismanagement, or otherwise, are not succeeding with their 
work and who are finding the same unprofitable would, especially if financially irres
ponsible, welcome a forfeiture of their contracts and if such contractors were to be 
requested to give additional bonds and were to refuse to do so, there would be no 
method of compelling compliance on their part with such a request and it might be 
reasonably expected that they would refuse to so comply. A forfeiture of their con
tracts under such circumstances and f6r the sole reasbn that they had refused a sup
plemental bond, might, and indeed probably would, have the effect of releasing the 
surety on the original bond. It is therefore my opinion that there is no action which 
you can take at the present time in the premises and that in case of a default on the 
part of any contractor whose bond has been signed by the Illinois Surety Company, 
demand should .be made on the receiver of that company for settlement, as will be 
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pointed out in a separate opinion and that in the event of a failure or refusal on the 
part of the receiver to make settlement, the matter should hP referred to this depart
ment for appropriate action. 

1835. 

Respectfully, 
EDWARD C. TURNER, 

Allarney-General. 

STATE AR::\10RY BOARD-MAY LAWFULLY PAY FOR INSTALLATION 
OF LOCKERS IN LEASED ARMORY. 

'/'he slate armory board may lawfully pay from its appropriation far "Armory Fund" 
lite expense of materials furnished for the installation in a leased armory of locker equipment 
for the safe keeping of ']ntbUc woperly. 

CoLUMBUS, OHIO, August 9, 1916. 

Ohio State Armory Board, Columbus, Ohio. 

GENTLE~fEN:-Under date of July 28th we received a letter from Honorable 
E. S. Bryant, assistant adjutant general, to the following effect: 

"I enclose herewith letter from the commanding officer of troop 'B,' Ohio 
cavalry, to the state armory board, enclosing a bill for $205.00 for the material 
entering into the construction of certain lockers for the use of troop 'B' in 
their armory. This claim was allowed by the state armory board, provided 
that your opinion is that such lockers may be paid for by the state armory 
board, as will appear from an extract of the minutes of July 27, 1916. I 
believe that the facts are fully stated in the enclosed letter. 

"Your opinion upon the question of whether or not the state armory 
board may expend funds for this purpose is respectfully requested." 

The letter referred to by Colonel Bryant in his communication is as follows: 

"Columbus, Ohio, July 22, 1916. 
"From: The C. 0. Troop B. First Squadron, Ohio Cavalry. 
"To: The State Armory Board. 
"Subject: Bill for construction of lockers. 
"1. I enclose herewith certified claim, executed by myself, for the 

material entering into the construction of lockers for troop B Armory. The 
size of our troop has recently been increased and we have had a great deal 
of theft of property from the armory. In order to accommodate the in
crease and further safeguard property, I have had constructed 50 lockers for the 
clothing and personal equipment of the enlisted men, and 80 lockers for the 
saddle equipment of each man. By means of these lockers each equipment 
is locked up securely, and the saddle equipment lockers each have two locks, 
the man carrying one key and the quartermaster sergeant the other. 

"2. These lockers are detachable without injury to the buildmg. The 
lockers for the personal equipment of the men have already been detached 
since the call of the president, June 19th. The saddle lockers can easily 
be removed without injury or destruction of the premises by the removal of 
a few nails. 
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i'3. The armory occupied by our troop is held under lease, and is not 
an armory constructed by the state. 

"4. Under our arrangement with the contractor we have paid him 
for the labor· and furnished part of the labor by our own men, and the bill 
of the contractor is presenting his claim only for the material used. 

"5. It is requested that this. account be allowed and vouchers for pay-
ment. 

"(Signed) Simeon Nash, 
"Captain Troop B, First Squadron, Ohio Cavalry." 

From an extract of the minutes of your board at a meeting held .July 27, 1916, 
it appe.ars that the following resolution was adopted: 

"TROOP 'B' ARMORY. RESOLVED: That the claim of E. R. Smith 
for $205.00 for furnishing and installing lockers be allowed for payment, on 
condition that said payment is approved by the attorney-general. 

"(Signed) Byron L. Bargar, 
"Secretary Ohio State Armory Board." 

The question arises, therefore, as to whether or not your board would be authorized 
to pay the claim of a contractor for furnishing and installing lol'kers in a building 
under lease, as an armory, by the state. 

The sections of the General Code which prescribe the duties of the state armory 
board are sections 5253 to 5271 G. C. inclusive. Section 5255 G. C. provides as follows: 

"The board shall provide armories for the purpose of drill and for the 
safe keeping of arms, clothing, equipments, and other military property 
issued to the several organizations of organized militia, and may purchase 
or build suitable buildings for armory purposes, when, in its judgment, it is 
for tlie best interests of the state so to do. The board shall provide for the 
management, care, and maintenance of armories, and may adopt and prescribe 
such rules and regulations for the management, government and guidance of the 
organizations occupying them as may be necessary and desirable." 

Sections 5258 te 5261 G. C. inclusive provide for the construction of a building 
for an armory or the purchase of such a building. 

Section 5261 G. C. was amended in 106 0. L. 103 by the addition of the following: 

"Provided, that in addition to the amount so allowed for building and 
grounds there shall be allowed a sum not to exceed one thousand dollars for 
the furnishing and equipment of each such armory building so built or pur-
chased." . 

The amendment of section 5261, G. C., above noted, in no way affects the question 
at issue. Section 5255 G. C., providing that the state board shall provide armories 
for the safekeeping of arms, etc., either by lease, purchase or construction of armories, 
is sufficient, as I view it, to authorize said board to provide lockers in a leased armory, 
for the reason that if the lessor had provided such armories, and included the cost 
price thereof in the lease, undoubtedly the state armory board would be entitled to 
pay an increased rental by reason thereof. 

While it is true that section 5287 G. C., 106 0. L. 520, provides a fund yearly 
for the various organizations for the care of state property and other inuidental ex
penses, nevertheless I do not believe that such fact in any way deters the state armory 
board from paying the bill in question. If the state armory board could have pro-
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vided the lockers in the first instance I do not see any reason why it should not recognize, 
approve and adopt the expenditure for lockers made in the case in question. 

The fund out of which the amount is to be paid by the state armory board is 
undoubtedly the appropriation made under the designation "Armory Fund" in house 
bill No. 701, 106 0. L. 666. Section 6 of said bill requires that vouchers drawn on ap
propriations made in said bill shall show that competitive bids were secured, unless 
an emergency existed requiring purchase. 

From a Jetter received from Colonel E. S. Bryant, under date of August 2nd, 
it appears that the lockers in question were not Jet by competitive bids, and that the 
same were purchased about June 10, 1916. Therefore, the appropriation made to the 
state armory fund in house bill No. 701 at page 711 is the appropriation available for 
the purpose. 

From the letter of Captain Nash, under date of July 22nd, hereinbefore set out 
in full, it appears that there was a great deal of theft of property from the armory, 
due to the fact that the property was not sufficiently under Jock and key, moreover 
it appears that doubtless due to the call of the president there was a sudden and unusual 
increase in the numerical strength of the company. Such being the facts I well believe 
that the purchase of the lockers was an emergency, and, therefore, did not require 
competitive bidding. Respectfully, 

1836. 

EDWARD C. TURNER, 
Attvrney-Gen!Jral. 

APPROVAL, RESOLUTIONS FOR IMPROVEMENT OF CERTAIN ROADS IN 
ADAMS, HOCKING, LOGAN, MAHONING, PERRY AND ROSS COUNTIES. 

CoLUMBus, OHio, August 9, 1916. 

HoN. CuNToN CowEN, State Highway Commi8sioner, Columbus, Ohio. 

DEAR Sm:-1 have your Jetter of August 1, 1916, transmitting to me for exami
nation final resolutions relating to th- following road improvements: 

"Adams County-Sec. 'C,' West Union-Sinking Springs, I. C. H. No. 
124, Pet. No. 2009-T. (Twp.) 

"Hocking County-Sec. 'E,' Lancaster-Logan, I. C. H. No. 360, Pet. 
No. 2496. 

"Logan County-Sec. 'D,' Bellefontaine-Richwood, I. C. H. No. 236, 
Pet. No. 2595-T. (Twp.) 

"Mahoning County-Sec. ',A' Youngstown-Lowellville, I. C. H. No. 14, 
Pet. No. 3132. 

"Maboning County-Sec. '0,' Akron-Youngstown, I. C. H. No. 18, 
Pet. No. 3133. 

"Perry County-Sec. 'J,' Lancaster-New Lexington, I. C. H. No. 357, 
Pet. No. 2798. 

"Ross County-Sec. 'A,' Dayton-Chillicothe, I. C. H. No. 29, Pet. 
No. 2878." 

I find these resolutions to be in regular form and am therefore returning the same 
with my approval endorsed thereon. Respectfully, 

EDWARD C. TURNER, 
Attorrterj-General. 
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1837. 

TAXES AND TAXATION-LIMITATION OF TWO-TENTHS OF ONE MILL 
IN SECTION 5643 G. C. DOES NOT APPLY TO INTEREST AND SINKING 
FUND LEVIES-APPLIES TO SPECIAL 'I;AXES WHICH MAY BE LEVIED 
IN ANY ONE YEAR FOR PURPOSE OF BUILDING OR REPAIRING 
BRIDGES-TAX LIMITED TO SINGLE LEVY-BONDS PAYABLE WHEN 
TAX COLLECTED. 

The limitation of two-tenths of one mill, mentioned in Section 5648 G. C. does not 
apply to the interest and sinking fund leuies which may be made for the retirement of bonds 
issued under the latter part of section 5644 of the General Code, as to wMch there is no lim
itation, excepting the general ones of the Smith law. 

Said limitation applies to the special taxes which may be levied in any one year for 
the purpose of b1dlding or repairing bridges as therein referred to. Such special tax is 
limited to a single levy on one duplicate, and if bonds are issued in anticipation of its 
collection under the first paragraph of section 56.1,3 G. C. they must be made payable when 
such tax is collected. 

CoLuMs~:.rs, OHio, August 9, 1916. 

RoN. DoN C. PoRTER, Prosecuting Attorney, Coshocton, Ohio. 

DEAR SIR:-I acknowledge receipt of your letter of August 5th, submitting for 
my opinion the following question: 

"In case county commissioners decide to sell bonds, by virtue of sections 
5643 and 5644 of the General Code, for the construction of a bridge to replace 
one that has become dangerous to public travel, does section 5643 limit the 
amount of the bond issue or does it merely limit the proportion of the bond 
issue that can be paid in any one year?" 

The answer to your question will, I am sure, be suggested by a careful analysis 
of sections 5643 and 5644 General Code, which must be read together. They are as 
follows: 

"Section 5643. If an important bridge, belonging to or maintained by 
any county, becomes dangerous to public travel, by decay or otherwise and 
is condemned for public travel by the commissioners of such county, and the 
repairs thereof, or the building of a new bridge in place.. thereof, is deemed, 
by them, necessary for the public accommodation, the commiRsioners, without 
first submitting the question to the voters of the county, may levy a tax 
for either of such purposes in an amount not to exceed in any one year two
tenths of one mill for every dollar of taxable property upon the tax duplicate 
of said county. 

"Section 5644. If tl~e county commissioners deem it necessary or 
advisable, they may anticipate the collection of such special tax by borrow
ing a sum not exceeding the amount so levied, at a rate of interest not ex
ceeding six per cent. per annum, payable semi-annually and may issue notes 
or bonds therefor, payable when said tax is collected, or the commissio,ners, 
without such submission of the question, may proceed under the authority 
conferred by law to borrow such sums of money as is necessary for either of the 
purposes before mentioned, and issue bonds therefor. For the payment of 
the principal and interest of such bonds, they shall annually levy a tax as 
provided by law." 
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Generally speaking, our statutes recognize two distinct theories of procedure or 
methods in the issuance of bonds, viz.: 

First, The levy of special taxes and the issuance of bonds in anticipation of their 
collection; and 

Second, The issuance of bonds and the levy of taxes to pay the interest thereon 
and retire them when due. 

Also, there are two kinds of bonds which may be issued under either of these 
schemes, namely, serial bonds in which the principal of the entire indebtedness is 
represented by obligations falling due periodically, and sinking fund bonds in which 
the entire issue falls due at the same time. 

The above quoted sections confer three distinct powers which may be pointed 
out as follows: 

1. The power to levy a tax which must not in any one year exceed two-tenths of 
one mill. 

2. The power to anticipate the collection of the special tax by borrowing money, 
either by the issuance of bonds or by the issuance of notes, which obligations must be 
payable when the tax is collected. 

3. The power to borrow money "under the authority conferred by law" and then 
to levy an annual tax for the payment of the principal and interest thereon. 

The first of these powers is conferred by section 5643, The second and third of 
them are conferred by section 5644. The reference in the latter section to the "auth
ority conferred by law" is to section 2434 of the General Code to which I refer you. 
It will be observed that this section of itself, and as adopted and referred to in section 
5644, provides for the issuance of bonds according to the second general scheme or 
theory above described. 

When section 5644 confers the power to issue bonds otherwise than in anticipation 
of the special tax provided for in section 5644, it does not impose any limitation thereon. 
It is expressly provided that the money to be borrowed in this way may consist of 
"such sums * * "' as is necessary for either of the purposes before mentioned." 
And the tax that is to be levied for the ]Jaymeul uf such bonds is to be such as is suf
ficient for the payment of the principal and interest thereon. 

In other words, the limitations of section 5643 do not apply to the sinking fund 
and interest levy provided for by the last part of section 5644. The two levying 
powers are, as above pointed out, quite separate and distinct. It follows that if the 
county commissioners proceed under the second half of section 5644 and under sec
tion 2434 General Code, to issue bonds without reference to the special tax provided 
for by section 5643, as they may do, the limitations of the last named section. do not 
apply at all. In this sense, section 5643 does not in any way limit the amount of the 
bond issue which the commissioners may make under the sections, if they decide to 
proceed in this way. 

But if the commissioners wish to levy the special tax provided for by section 5643, 
and merely to borrow money by the issuance of bonds or otherwise, in anticipation 
of the collection thereof, the question which you submit is squarely raised. Further
more, another question, which you do not suggest, is here encountered and must be 
considered before reaching a conclusion on your query. Section 5643 provides that 
under the circumstances therein named the commissioners "may levy a tax * * * 
in an amount not to exceed in any one year two tenths of onemill"&c.; and that part of 
section 5644, which completes this scheme of raising money, provides: 

"They may anticipate the collection of such special tax by borrowing a 
sum not exceeding the amount so levied, at a rate of interest not exceeding 
six per cent. per annum, payable semi-annually, and may issue notes or 
bonds therefor, payable when said tax is collected." 
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The introductory question suggested by these phrases is as to whether or not 
the commissioners, under favor thereof, have authority to levy more than one special 
tax at a time; that is to say, does this power authorize the commissioners in one ac· 
t.ion to levy a tax that shall run on the duplicate for more than a year? Under the 
language of the sections under examination, I think the answer to this question is 
in the negative. It is true that many statutes of the state, authorizing the levy of 
taxes and the issuance of bonds in anticipation of their collection, have been so con· 
strued in practice as to authorize the making of a levy which is to run for a number 
of years, until the amount to be raised, with interest, is produced. But for several 
reasons, which I shall state, I do not think that section 5643 can be so interpreted. 

In the first place, while not conclusive in itself, it is to be observed that the thing 
to be levied is designated in the singular number as "a tax." As a general rule at 
least, and subject to such exceptions as may exist in the case of levies of the general 
character above referred to, the act of the county commissioners, in levying taxes, is 
effective only with respect to a single year. 

Section 5627 General Code provides as follows: 

"The county commissioners, at their March or June session, annually, 
shall determine the amount to be raised for ordinary county purposes, pub
lic buildings, the support of the poor, interest and principal of the public 
debt, and for road and bridge purposes. They shall specifically set. forth in 
the record of their proceedings the amount to be raised for each of such pur-

. poses." 

The Smith one per cent. law, section 5649-1 et seg., General Code, clearly recog
nizes that levies are annual, and the machinery of the budget commission, with its 
power to revise levies, &c. is adapted to this theory. Perhaps no clearer recognition 
of this idea is found than that which is expressed in section 5649-1, as amended 104 
Ohio Laws 12. This section requires the making of annual sinking fund levies, ade
quate for the payment of interest and the retirement of the bonded indebtedness of 
the taxing district. These are the only ma.ndatory levies of which the Smith law 
speaks; it treats all other levies as discretionary and clearly implies that such discre
tion is to be exercised annually. 

If, therefore, the special tax referred to in section 5643 is to be regarded as a con
tinuing levy, for the retirement of bonds (when bonds have actually been issued in 
anticipation of its collection), it is by virtue of·section 5649-1 alone, and not by its 
own force and that of section 5627 General Code, under which its amount in any one 
year would be within the control of the county commissioners. 

The Smith law, however, is of recent enactment, and obviously its provisions 
can not reflect upon the previously established meaning of section 5643 in this partic
ular. Therefore, when said section 5643 was enacted, and its meaning became fixed, 
it provided for an annually redetermined levy, if it provided for any continuing levy 
at all. 

2. The fact that ample provision is made for the issuance of long time bonds, 
in the last part of section 5644; is some evidence, at least, that the general assembly 
did not think that when it provided for the issuance of bonds, in anticipation of the 
collection of the special tax, it was making it possible to issue such long time bonds. 

3. The third reason for the conclusion which I have expresssed respecting the 
question as to whether section 5643 authorizes a levy for more than one year, is in 
a way an answer to your specific question. The phrase "in an amount not to exceed 
in any one year two tenths of one mill," &c., modifies the phrase "may levy a tax." 
The two possible meanings of this phrase, suggested by your letter, may be stated 
thus: 

(a) That the commissi~ners may levy taxes in any amount necessary to build 
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the bridge, and then the amount so levied is to be distributed over a number of years, 
in such manner as that the levy in any one of the years will not exceed two tenths 
of one mill. 

(b) The amount which the commissioners may levy for the purpose is limited 
to two tenths of one mill for that year. 

The second of these two interpretations is certainly the most natural one to be 
given to the language of the section, and in my opinion it is correct. It is the amount 
of the levy made by the commissioners which is not to exceed two tenths of one mill 
in any one year. The section does not say that the amount of the levy may be any 
sum fixed by the commissioners in their discretion and required for the pusposes in
dicated, provided that only such part thereof shall be placed on the duplicate in any 
one year as will necessitate a levy of two tenths of one mill or less. To make it read 
so, would be doing manifest violence to its plain provisions. 

The only doubt here is as to the meaning of the words "in any one year." If 
these words were not in the section at all, the interpretation which I have given to it 
would, I am sure, not be questioned. What is the true purport of this phrase? In 
my opinion, light is shed upon this question by the fact that the levy is to be made 
"for either of such purposes." While this phrase is of itself far from clear, I am strongly 
i'nclined to the view that the limitation here is upon the total amount of taxes that 
may be levied in any one year for any purpose, under section 5643. That is to say, 
if the commissioners decide to levy such speci~J,l taxes for the restoration of two im
portant bridges which are dangerous to public travel and are condemned, &c., it can 
not levy the taxes, up to this limitation, for each of the bridges, but the amount raised 
for both of them together must come within the limitation. This, then, is the pur
pose of the phrase "in any one year." The total levies made in any one year for 
"either" (i. e., any) of the purposes mentioned in section 5643 can not exceed two 
tenths of one mill. 

Now, if this interpretation be correct, it has a definite bearing upon the general 
question as to whether the levy under section 5643 may last more than one year. Sup
pose, for example, the commissioners proceeded on the theory that they had the power 
under section 5643 to make a levy which should be binding on their successors at least 
as soon as the bonds were issued, and should require its own repetition during a number 
of years until a given amount of money had been raised; suppose too, that the levy 
was such as to require in the first year two tenths of one mill, i. e., to exhaust the limita
tion, then, if the duplicate of the county should remain exactly stationary during the 
remaining years within which it was supposed that the commissioners might by a 
single act cause a levy to be made, the limitation would be exhausted for each of those 
years also, ttnless the taxes previously provided for be not counted in ascertaining the 
two tenths of a mill limitation for such subsequent years. The result then would 
be that during such subsequent years the commissioners would be powerless to make 
any other levies under section 5643. 

Does then section 5643, if it is to be interpreted as authorizing a continuing levy, 
impose any limitation upon the amount of the levies for the subsequent years? Ob
viously the answer to this question must be in the affirmative. It is distinctly pro
vided that the amount to be levied "in any one year" shall not exceed two tenths of 
one mill. If the statute is susceptible of such an interpretation as to authorize a 
continuing levy, the levies for the subsequent years would have to be counted in ascer
taining the limitation, as well as the one for the initial year. 

I do not think that the legislature contemplated, in the enactment of this am
biguous section, that the county commissioners of one year should have it in their 
power to disable their successors in a later year from exercising this power at all; and 
yet this is the practical result which would follow if section 5643 be given this meaning. 
It may be argued that the commissioners of a subsequent year, being faced with the 
eXistence of a levy in a prior year under section 5643, might redistribute the amount 
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originally levied, and extend its collection beyond the time originally contemplated. 
This, however, will not do, because section 5644 requires that when bonds have been 
issued they shall be made payable "when said tax is collected." It necessarily follows, 
therefore, that if bonds are to be issued the time of the final collection of the tax must 
be certain, because it fixes the time when the bonds are to be paid. 

For all these reasons, then, I conclude that under section 5643 but one special 
tax for a single year can be levied. And if notes or bonds are issued they must be made 
payable at the time of the final col!e~tion of such tax. This conclusion of course 
answers your question by showing that the second alternative suggested by you is 
impossible, because a bond issue, to be retired in annual installments, can not be made 
under section 5643 and the first part of section 5644 of the General Code. 

But it is not exactly accurate, either, to say that section 5643 limits the amount 
of a particular bond issue. What it does is to limit the amount of taxes that may be 
levied for the purpose indicated in any one year, as its terms plainly express. 

I am aware that some of the arguments which I have used run counter to the 
established practice in levying taxes and issuing bonds in anticipation of their col
lection under other sections. In this group of sections, however, clear provision is 
made, as I have pointed out, for the issuance of long time bonds and the making of 
annual levies for their retirement. It is because the intention of the legislature to 
distinguish between the two kinds of bond issues is so plain in these sections, and 
because I think it is clear that the legislature intended that the long time bonds should 
be issued as provided for in the latter pa,rt of section 5644, that I have come to the 
conclusion above expressed. 

Recapitulating, then, I am of the opinion that under the sections above named 
long time bonds may be issued without any limitation on the sinking fund levies neces
sary to retire them, other than the general limitations of the Smith one per cent. law, 
provided the commissioners proceed under the last part of section 5644 and under section 
2434 General Code. But if the commissioners desire to levy a special tax, and to an
ticipate its collection by the issuance of notes or bonds, the force of such levy expires 
in one year, and the levy itself is to be extended upon one duplicate only; and the 
limitation of two tenths of one mill relates to all such taxes which may be levied in any 
one year. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1838. 

TEXT BOOK8-WHEX :\IAJORITY OF :\IE:\IBERS OF VILLAGE OR 
RT:RAL SCHOOL BOARD DO XOT VOTE FOR ADOPTIOX OF TEXT 
BOOKS, REC0::\1:\IEXDED BY DISTRICT SUPERIXTEXDE~T, BOARD 
:\lAY ·cxDER SECTIOX 7713 G. C. ADOPT BOOKS WITIIOCT FURTHER 
RECOM~IEXDATIOX BY DISTRICT SCPERIXTE~DEXT-TI:.\;IE FOR 
ADOPTIXG TEXT BOOKf:i. " 

If a ma.fority of the elected members of a zillage or rural school board do not vote for 
the adoption of a text book or text books, which have been recommended by the district superin
tendent, the board may then proceed, pursuant to the prOLisions of section 7713 G. C., to 
adopt for u.~e in the schools under its control other text books instead of those so recommended, 
without further recommendation by the district superintendent. 

The school board of a tillage or rural school district may ad?pt text books for use in 
the schools under its control after the first Monday of February and before the first Monday 
of August, as prodded by section 7713 G. C., though no recommendation there?/ has been 
made by the district superintendent. 

CoLUMBus, Omo, August 9, 1916. 

HoN. FRANK B. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 

_DEAR Sm:-Yours under date of .July 13, 1916, is as follows: 

"I respectfully ask an opinion on the following question: 
"Section 7706-2 reads: 

" 'It shall be the duty o~ the district superintendent to recommend to 
the village and rural boards of education within such district, such text
books and coursCi!S of study as are most suitable for adoption.' 

"Section 7713 reads in part: 

" 'At a regular meeting held between the first Monday in February and 
the first Monday in August, each board of education shall determine by a 
majority· vote of all members elected the studies to be pursued and which of 
such text-books so filed shall be used in the schools under its control.' 

"Is a board of education of a district within the jurisdiction of a dis
trict superintendent obliged to receive and act upon his recommendation in 
order to adopt text-books? If such board refuses to adopt the book or books 
recommended by him, may the board proceed then to adopt without receiv
ing a second recommendation from him or giving him an opportunity to 
make such a recommendation? To put it in another way, is an adoption a 
legal adoption if the district superintendent's reeommendation has not been 
received at all or, if after offered, such a recommendation has once been re
jected the adoption is made without further report from him?" 

In defining the powers and duties of district superintendents, section 7706-2 
G. C., 104 0. L. 133, as quoted in your inquiry, was enacted, which imposes upon 
such superintendent the duty of recommending to the village and rural boards of 
education within his supervision district such text-books and courses of study as in 
his judgment are most suitable for adoption. It is similarly provided in section 7706 
G. C., 104 0. L. 133, that such superintendent shall be the chief executive officer of 
ali boards of education ";thin his district and that "he may take part in their delib
erations but shall not vote." The manifest purpose of this provision is that boards 
of education may have the benefit of the judgment of the district superintendent in 
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their deliberations. It would not, however, be argued that in the absence of stat
utory declaration to that effect the board of education must be guided in their actions 
by the suggestions of the superintendent altogether in any matter. 

A consideration of the provisions of section 7706-2 G. C. supra, readily suggests 
a similar purpose in its enactment. A careful examination of the further sections of 
the General_Code, relative to the powers and duties of the district superintendent 
and village and rural school boards, as to the adoption of text-books, fails to disclose 
any provision which would indicate a legislative intent that the recommendation of 
the district superintendent, authorized or required by section 7706-2 G. C. should 
be binding upon the school board and such construction of the provision of that sec-

. tion would be inconsistent with the provisions of section 7713 G. C. quoted in your 
inquiry. This latter section requires that the board shall determine by a majority 
vote of all members, which of such text-books filed by the publishers shall be used 
in the schools under its control. It would be idle to require action by a majority vote 
of the board, if that action is conclusively predetermined by the district superinten
dent. 

The requirement of· section 7706-2 G. C. is fully met when the superintendent 
has made a recommendation and I find no requirement or authority for his making 
a second or further recommendation. 

While it may not be an unreasonable, yet it seems it would be a somewhat un
natural, construction to give to. the language of the above mentioned sections to hold 
that if a majority of the members of the board of education refused to vote for the 
adoption of a book or books recommended by the superintendent no substitute for 
the book or books so recommended could be adopted, except upon further recom
mendation by the superintendent. To so hold, it seems clear, would necessitate read
ing into these sections language which neither appears nor is there suggested. 

As in the case of the provision of section 77Q6 G. C. above referred to, it seems 
clear that the only purpose oCsection 7706-2 G. C. is to give to the boards of edu
cation the benefit not of a second, third or subsequent choice of the superintendent, 
but rather of his best judgment as to the most suitable books only. 

I am therefore of the opinion, in answer to your inquiry, that if a majority of 
the members of a board of education elected thereto do not vote for the adoption of 
a book or books which have been duly recommended by the district &uperintendent, 
the board may then proceed without further recommendation, to adopt by a major
ity vote of all members elected, a substitute or substitutes therefor, if the period of 
five years has elapsed since the adoption of a text which such newly adopted hook 
or books are to supersede. It will be observed that by the provisions of section 7713 
G. C. supra, the board of education is authorized to determine the text-books to be 
used at a regular meeting held between the first Monday in February and the first 
Monday in August. There is no requirement that notice should be given to the dis
trict superintendent by the board of education of the time when such action is con
templated nor is the authority here clearly conferred made dependent in any way 
upon the recommendation of the superintendent having been made, and I am of opin
ion that if the district superintendent. fails or refuses to make his recommendation 
prior to the action of the board in determining the text-books to be used in the schools 
under its control, at a regular meeting of the board after the first Monday of Febru
ary and before the 6.rst Monday of August, as required by section 7713 G. C., such 
determination would be valid notwithstanding the absence of the recommendation 
_by the diStrict superintendent. 

The above also fully answ~rs your communication under date of July 21, 1916, 
upon the same subject. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-G.eneral. 
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1839. 

COLONEL JENNINGS ::\iEMORIAL HALL-DISAPPROVAL OF CONTRACT
CONSIDERATION GREATER TH.Au'l BALANCE OF APPROPRIATION. 

Contract tor erection of Colonel Jennings Memorial Hall not to be approved 
because consideration is greater than the balance of the appropriation. 

CoLC:IlBCS, Onw, August 10, 1916. 

Honorable Frank B. Willis, Governor of Ohio, Columbus, Ohio. 

MY DEAR GovEaxo&:-You have submitted to me for consideration a con
tract dated August 1, 1916, between I. N. Roselle and The Colonel Jennings 
Memorial Commission for th~ erection of the Colonel Jennings Memorial Hall, 
the said contract calling for the expenditure of four thousand ( $4,000.00) dollar!<. 

The erection of this building is not within the purview of sections 2314 et 
seq., G. C., and there is therefore no statutory provisions governing the methorl 
of awarding the contract other than that found in the appropriation made in 103 
0. L., 607, which appropriation reads as follows: 

"To an honorary commission, appointed by the governor, appoint
ment not requiring confirmation by the senate, to serve without com
pensation, except acl:ual expenses. Said commission to enter into a 
contract to be approved by the governor, for the erection of a memorial 
lmilding, in commemoration of the life and services of Colonel William 
.Jennings and his company of soldiers who erected a fort at Fort .Jen
nings, the present site of the village of Fort Jennings, Putnam county, 
Ohio. After appointment the commission shall organi?.e and elect 
one of its members chairman. The chairman shall approve and sign 
all vouchers for the payment of costs in the erection of said 
memorial building, for which therP. is hereby appropriated the sum 

of ·····-----·························· .. ···················$4,000.00." 

In the appropriation bill found in 106 0. L., 843, the balance remaining un
expended in the above appropriation were all appropriated "to remain subject to 
all the terms and conditions of the original appropriation." 

I have examined the contract as submitted and find no legal objection to the 
same save and except that upon inquiry at the office of the auditor of state I 
find there is only $3,972.85 remaining in the fund. The contract calling for $4,-
000.00 is therefore in excess of the appropriation. The appropriation calls for 
your approval of the contract. 

Since there are not sufficient funds in the hands of the auditor of state 
appropriated for the purpose of paying the contract price, I do not believe that 
you should approve the contract. In this connection also I would call your at
tention to Opinion No. 1597 rendered to you under date of May 20th, 1916. 

Respectfully, 
EDWARD C. TURXER, 

Attorney-General. 
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1840. 

COLLATERAL INHERITANCE TAX-WHERE, BY TERMS OF WILL, ES· 
TATES IN REMAINDER PASS TO COLLATERAL HEIRS DET.to.~•.ulNED 
ACCORDING TO PROVISIONS OF STATUTE OF DESCENT A..~D DISTRI· 
BUTION IN FORCE AT TIME OF DEATH OF TESTATOR-SUCH ES· 
TATES TAXABLE-WHEN TAX BECOMES A LIEN-TIME OF DETER· 
MINATION POSTPONED UNTIL DEATH OF LIFE TE1~ANT-WHEN 
STATUTES FOR COLLECTION OF TAX BEGIN TO RUN. 

Where, by the terms of a will, estates in remainder pass to collateral heirs 
determined according to ·the provisions of the statute of descent and distribu
tion in force at the time of the death of the testator, such estates are subject 
to the collateral inheritance tax. 

While, by the provision of the latter part of section 5331, G. a., 103 0. L., 
463, said tax becomes a lien upon the property so passing to said collateral heirs 
immediately upon the death of the testator and remains a Jien until paid, in 
case it is impossible at the time of the death of the testator to determine the 
value of the life estate for the purpose of deducting the same from the appraised 
value of the entire estate in order to determine the! vahte of said estates in 
remainder, the time of the determination of said tax must be postponed until 
the death of the life tenant, and the statutes governing the limits of time tor 
the collection of sai(L tax will begin to nin at the date of the death of said life 
tenant. 

Cor.mllnus, Onw, August 10, 1916. 

Honorable H. a. Fish, Prosecuting Attorney, Pomeroy, Ohio. 

DEAR SIR:-I have your letter of July 31st enclosing copy of the will of 
Joseph P. Bradbury, who died July 8, 1915. 

You state that said testator Lft a widow who is still living; that he left no 
direct descendants but left two sisters and the descendants of one sister and 
of two brothers, and that the widow elected to take under the will. 

You request my opinion upon the following questions: 

" ( 1) Does the interest passing under Item IX of this will pass 
such an estate that the collateral inheritance tax should be paid? 

"(2) If the collateral inheritance is to be paid on this estate, 
should it be paid now, or at. the death of the widow?" 

Provisions of the statutes pertinent to your inquiry are as follows: 

"Section 5331, G. C. (103 0. L., 463): 
"All property within the jurisdiction of this state, and any inter

ests t.':.erein, whether belonging to inhabitants of this state or not, and 
whether tangible or intangible, which pass by will or by the intestate 
laws of this state-; or by deed, grant, sale or gift, made or intended to 
take effect In possession or enjoyment after the death of the grantor, 
to a person in trust, or otherwise, other than to or for the use of the 
father, mother, husband, wife, iineal descendant or adopted child, shall 
be liable to a tax of five per cent. of its value above the sum of five 
hundred dollars. Fifty per cent. of such tax shall be for the use of the 
state and fifty per cent. _of such tax shall go to the city, village or 
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township in which said tax originates. All administrators, executors 
and trustees, and any such grantee under a conveyance made during 
the grantor's life, shall be liable for all such taxes, with lawful in· 
terest as hereinafter provided, until they have been paid, as herein· 
after directed. Such taxes shall become due and payable immediately 
upon the death of the decedent and shall at once become a lien upon 
the pwperty, and be and remain a lien until paid." 

Section 5333, G. C. (103 0. L., 463): 

"When a person bequeaths or devises property to or for the use of 
father, mother, husband, wife, lineal descendant, or adopted child, dur
ing life or for a term of years, and the remainder to a collateral heir, 
or to a stranger to the blood, the value of the prior estate, shall be 
appraised, within sixty days after the death of the testator, in the 
manner hereinaftEr provided, and deducted, together with the sum of 
five hundred dollars, from the appraised value of such property." 

Section 5343, G. C.: 

"The value of such property, subject to said tax, shall be its actual 
market value as found by the probate court. If the state, through the 
prosecuting attorney of the proper county, or any person interested 
in the succession to the property, applies to the court, it shall appoint 
three disinterested persons, who, being first sworn, shall view and ap
praise such property at its actual market value for the purposes of this 
tax, and make return thereof to the court. The return may be ac
cepted by the court in a like manner as the original inventory of the 
estate is accepted, and if so accepted, it shall be binding upon the per
son by whom this tax is to be ·paid, and upon the state. The fees of 
the appraisers shall be fixed by the probate judge anLl paid out of the 
county treasury upon the warrant of the county auditor. In case of 
an annuity or life estate, the value thereof shall be determined by the 
so-called actuaries' combined experi(nced tables and five per cent. com
pound interest." 

The items of said will, the provisions of which are material for the pur· 
pose of answering your questions are as follows: 

"Item III. I give to her (Emma L. Bradbury, widow of testator) 
also as long as she remains unmarried, the residence in which we now 
live, situated on Butternut street in the village of Pomeroy, the grounds 
of which extend from the northeast line of the residence lot of the late 
Henry Koehler, and extending southeasterly to the low cement block 
wall standing between my residence lot and the premises upon which H. 
H. Blackmore now resides; that southeasterly line extending from the 
southeast end of said wall in a southerly direction to a point four feet 
distant from the stable now standing on Lot No. 41; then parallel with 
the northwesterly side of the stable to the big wall; thence along the 
big wall in a westerly line to Lot No. 37 owned by Frank Deihl; 
thence northwesterly along that line to the westerly end of a stone wall 
lying between my· residence property and the lot owned by Edward 
Koehler; thence along that stone wall in a southeasterly direction to 
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the line between the lot owned by the late Henry Koehler above men
tioned, and my residence lot. 

"Item IV. "I further desire and direct that the sum of four hun
dred and eighty dollars ($480.00) per year be paid in quarterly install
ments to my wife out of my estate, quarterly from the time of my death. 

"Item V. I further direct that in case any blood relative of my 
own, or any blood relative of my wife should reside with her on said 

. residence, and such person considers residing with her there, that he 
or she shall not remain a guest of the house longer than two weeks at 
any one time; and that he or she shall not remain an inmate or guest 
of the house longer than four weeks during any one year; that should 
any of the relatives reside with her beyond the time prescribed in this 
·item, then the annual sum of $480.00 directed to be paid to my said 
wife in Item III of this will, shall be reduced to three hundred and 
eighty dollars ( $380.00). 

"But if her brother, Mark Woods, should desire to reside with her, 
and pay weekly two dollars per week to my said wife, and assist her 
in taking care of the yard and garden to the extent of his ability, the 
above provision in reference to relatives shall not apply to him. 

"Item VII. I further desire and direct that after paying my wife 
the said sum of $480.00 per year, or $380.00 per year in the case she 
forfeits the one hundred dollars mentioned in Item V, that the balance 
of the income from my said estate shall be divided equally between my 
wife and my sister Augusta, the amount received by each of them, how
ever, not to exceed the sum of one hundred dollars per year. 

"Item IX. "I desire and direct that at the death of my wife, the 
balance of the property remaining shall be divided among my kindred 
according to the statute of descent and distribution in force in the 
state of Ohio at the time of my death:" 

It will be observed that by provision of Item III, Emma L. Bradbury, 
widow of the testator, has the use of the residence property so long as she 
remains unmarried. By provision of Items IV and V, the amount of her yearly 
allowance depends upon her compliance with the requirement of the provisions 
of said, items. By provision of Item VII, her additional allowance is in~eter
minate. 

The estate of Emma L. Bradbury is exempt from the collateral inheritance 
tax by provision of section 5331, G. C., supra, and in view of the provisions of 
Items III, IV, V and VII of said will, as above set forth, it is evident that it is 
impossible at this time to determine the value of said estate in the manner 
provided by section 5343, G. C., for the purpose of deducting the same from 
the value of the entire estate of the testator, as required by section 5333, G. C., 
and for the purpose of ascertaining the estate in remainder which would b~ sub
ject to the collateral inheritance tax under the provision of said section 5331, 
G. C., it appearing from your statement of facts that there are no direct descend
ants of said testator who by provision of said section 5331, G. C., would be 
exempt from said tax. 

Inasmuch as the value of the life estate of the said Emma L. Bradbury can
not at this time be determined, it necessarily follows that the estate in remainde!" 
cannot at this time be determined in the manner provided by section 5343, G. C., 
supra, and if it were not for certain provisions of the statutes to be herein
after considered, I would at once conclude that the determination of the value 
of the estate in remainder must be postponed until after the termination of the 
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life estate oy the death of the said Emma L. Bradbury, widow of said testator. 
It seems clear, however, that the provisions of Item IX disposes of the 

estate that will remain after deducting the life estate of the said Emma L. 
Bradbury by adopting by reference the provisions of the statute of descent and 
distribution in force in the state of Ohio at the time of the death of said testa
for, and I am of the opinion, in answer to your first question, that by the terms 
of said Item IX of said will there were vested In the collateral heirs of saicl 
testator, determined according to said statute of descent and distribution in 
force at the time of said death and still in force, estates in remainder the re· 
spective amounts of which cannot be determined at this time, and that said 
estates, the values of which are to be determined as hereinafter set forth, aN 

subject to the collateral inheritance tax. 
The answer to your second question is difficult to determine, in view of the 

fact that the courts of this state have ·not attempted to interpret the statut'Ols 
governing the determination of collateral inheritance taxes and the time and 
manner of their collection as applied to a case where at the lime of the death 
of the testator it is impossible to determine the value of .the life estate. 

It will be observed that by the terms of the provision of the latter part of 
section 5331, G. C., supra, "such taxes shall become due and payable immediately 
upon the death of the decedent and shall at once become a lien upon the prop
erty, and be and remain a lien until paid." 

Section 5333, G. C., read in connection with section 5343, G. C., provides for 
the appraisal and deduction of the life estat3 or estate for a term of years from 
the entire estate of the testator for the purpose of determining the estate' in 
remainder, said section 5333, G. C., providing that the value of the prior estate 
shall be appraised within sixty days after the death of the testator in the man
ner provided by section 5343, G. C., and deducted, together with the sum of 
five hundred dollars, from the appraised value of said entire -estate. 

Section 5335, G. C., provides that: 

"If such taxes are not paid within one year after the death of the 
decedent, interest at the rate of eight per cent. shall be th€reafter 
charged and collected thereon, and if not paid at the expiration of 
eighteen months after such death, the prosecuting attorney of the 
county wherein said taxes remain unpaid, shall institute the necessary 
proceedings to collect the taxes in the court of common pleas of the 
county, after first being notifiEd in writing by the probate judge of the 
county of the non-payment thereof. The probate judge shall give such 
notice in writing. If the taxes are paid before the expiration of one year 
after the death of the decedent, a discount of one per cent. per month 
for each full month that payment has been made prior to the expiration 
of the year, shall be allowed on the amount of such taxes." 

In view of the foregoing provisions of the statutes, can it be said that the 
determination of the tax in question and the collection of the same, may be 
postponed until the death of the life tenant? Numerous authorities from other 
states may be cited in support of the proposition that the tax must be post
poned when the interests are not presently ascertainable. 

In the case of People v_ :McCormick, 208 Ill., 437, it was held that when the 
basis of the tax, the rate and the exemption, if any, cannot be fixed the tax 
itself cannot be fixed. The fourth branch of the syllabus in that case is as 
follows: 

"Where the person who is or will ultimately be entitled to the benefi-
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cia! intere~t in a remainder cannot be identified or the proportion 
thereof cannot be determin~d. the imposing of an inheritance tax must 
be postponed unt:J such matters can be definitely ascertained." 

To the same effect, see Ayers v. Chicago TitlJ & Trust Company, 187 Ill., 42. 
Upon investigation I find that the provisions of the statutes of Illinois are 

almost identical with those of this state. 
In the case of in re Babcock, 75 N. Y. Supp. 926, the syllabus is as follows: 

"Where testatrix devised to her brother during his life all her per
sonal property with a right to use as much of the principal as was nec
essary, no transfer tax can be assessed against the remainder as it can
not be determined until the death of the life t nant how much of the 
principal will be used by him." 

I observe, however, that under the statutes of New York provision is madP 
for the postponem,nt of the determinJ.tion of the value of the· estate in remain
der where, at the tin;e of the death of the testator, the prior estate cannot be 
determined. 

While th!3 foregoing provisions of tha statutes, generally speaking, require 
the determination of the tax and the collection of the same within the t!me 
limits therein provided, I am nevertheless of the opinion that the only reason· 
able interpretation of said statutes as applied to the particular facts presented 
in your inquiry is to hold that while the tax on the estate in r mainder became 
a lien upon the property upon the death of the testator and will remain a lien 
until paid, the time of the determination of said tax must be postponed until 
t.he death of the said Emma L. Bradbury, widow of said testator, and that the 
statutes governing the limits of time for the collection of said tax will begin to 
run at the date of the death of said life tenant. 

1841. 

Respectfully, 
Eow ARD C. TuRXER, 

Attorney-General. 

STATE BOARD OF SCHOOL EXAMINERS-REFUSAL TO GRANT CERTIFI
CATE TO APPLICANT-UPON REQUEST BOARD SHOULD DISCLOSE 
TO APPLICA!.t"\!T ALL EVIDENCE SUBMITTED TO IT. 

When the state board of school examiners refuse to grant a certificate to an 
applicant as provided by sections 7805, 7806-6 and 7806-7, G. 0., 104 0. L., 100, 
upon evidence, not submitted to the board by the applicant, upon the questions 
of the good 1noral character, professional experience and ability, and the pericd. 
of successful teaching therein prescribed, the board should, tLpon request of the 
applicant, disclose to him all such evidence and the source thereof. 

CoLu~mus, OHIO, August 10, 1916. 

Han. Frank B. Pearson, Superintendent of Pttblic Instntction, Columbus, Ohio. 

DEAR Sm:-Yours under date of July 14, 1916, is as follows: 

"It seems necessary for me to submit to you the following question: 
"Under sections 7807, 7807-6 and 7807-7, the state board of school 

examiners issue state life certificates. In investigating the experience of 
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the candidates to determine whether they have completed the requi
site period of teaching successfully, members of the board submit ques
tionnaires to those who are acquainted with the teaching experLnce of 
the applicants. These are intended to be confidential reports. The ques
tion is, are these public documents of such a nature that members of the 
board of examiners are obliged to open them to the inspection of inter
ested persons?" 

Section 7805, G. C., 104 0. L., 100, provides for the creation of a state !JOard 
of school examiners. That part of s ction 7807, G. C., 104 0. L., 100, pertinent 
to your inquiry, is as follows: 

"The board thus constituted may issue three grades of life certifi· 
cates to such persons as are found to possess the requisite scholarship, 
and who exhibit satisfactory evid. nee of good moral character and of 
professional experience and ability." 

Sections 7807·6 and 7807·7, G. C., 104 0. L., 100, to which reference is made, 
provide as follows: 

"Sec. 7807-6, G. U. It shall be the duty of the state board of school 
examiners to issue without examination to every holder of a state provi
sional certificate, a life certificate of similar ldnd upon satisfactory evi· 
deuce that the holder thereof has completed at least twenty-four months 
of successful teaching, after receiving such provisional certificate. 

"Sec. 7807-7, G. 0. The state board of school examiners shall issue 
without examination, a state life high school certificate to the holder of 
a degree from any normal school, teachers' college, or university that 
has been approved by the superintendent of public instruction, upon 
satisfactory evidence that the holder thereof has completed at least fifty 
months of successful teachiug." 

Under sections 7807·6 and 7807-7, G. C., the hoard is required to issue certain 
classes of certificates under other conditions therein set forth, upon satisfactory 
evidence that the applicant has completed at least twenty-four months of suc
cessful teaching, after receiving a provisional certificate and upon satisfactory 
evidence that the applicant has completed at least. fifty months of successful 
teaching, respectively. 

These sections clearly impose upon the applicant the burden of producing 
bzfore the board, in the first instance, satisfactory evidence of the requisite facts 
as to the prescribed periods of successful teaching in like manner as it is incum
bent upon the applicant to produce satisfactory evidence of good moral character 
and of professional experience and ability, under the provisions of section 7807, 
G. C,. supra. 

It is, of course, within the authority of the board to determine, in the exer· 
cise of its discretion, what constitutes satisfactory evidence of these essential 
matters of fact and in doing so the board would not only be authorized, but it 
would seem to be their duty, to establish and to follow, in so far as practicable. 
some uniform rule or regulation as to the character and amount of evidence 
upon these matters, which it would deem to be satisfactory, and require to be 
exhibited and submitted by the applicant. The establishment of such uniform 
rule would seem to be necessary in order to place all applicants upon an equal 
basis. The determination of the board, as to what evidence of these matters of 
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fact would be deemed by it to be satisfactory, in the absence of gross abuse of its 
discretion, would be conclusive. Until such satisfactory evidence of the mat· 
ters of fact here under consideration is submitted by the applicant, there would 
seem to be neither reason nor occasion for investigation on the part of the board 
in respe.ct thereto. If the board of examiners, after the submission of what, 
in an ordinary case, would be by it deemed satisfactory evidence of good moral 
character, successful teaching experience, etc., has reason to doubt the verity of 
a part or all of the evidence so submitted, occasion might then arise for inves· 
tigation to enable the board to properly determine the sufficiency of the evidenr.e 
before it in the particular case. It will be readily observed that a board of exam· 
iners in such case bears a relation to the applicant somewhat similar to that of 
a court to parties to an action. 

I learn from personal intErview with Mr. T. Howard Winters, of the depart
ment of public instruction, from whom the above inquiry primarily comes, that 
the "interested persons" therein referred to are, generally spEaking, the appli
cants for certificates in reference to whom the invest:igations mentioned in the 
request are made. 

While an examination fails to disclose express statutory authority fo1· the 
state board of school examiners maldng inv<stigations of the character above 
referred to, I am inclined to the view that where there is reasonable ground to 
doubt the truth of such evidence as has bEen submitted on behalf of an appli
cant on the matters of fact here under consideration, it would be entirely proper 
for til~ board to consider other evidence of a similar character to that required 
of the applicant upon the question and to secure such evidence by means most 
practicable and convenient. When such .evid€nce is so secured by the board, 
your question then is, must the board of examiners disclose such evidence to the 
applicant. If the action of the board is adverse to the applicant and the evi
dence thus procured by such investigation tends to discredit that submitted by 
the applicant, certainly every principle of justice and fairness would demand 
that the applicant have full opportunity to meet such derogatory evidence-a 
palpable right wholly defeated if the nature and source thereof is concealed by 
those public officers, whose first duty is to deal fairly and openly in all matters 
affecting the rights of individuals. While it would certainly be within the 
power of the legislature to provide that the qualifications of teachers for cer
tificates should be determined by the state board of school examiners by 
secret inquisitions, such a course is so contrary to our whole policy of the 
administration of public affairs that it is not believed that the same could be 
adopt€d in the absence of express statutory authority therefor, and in the 
absence of such express statutory provision it is hardly conceivable that it 
was the legislative intent that the rights of applicants for cErtificates should be 
determined upon information, the course of which they may not know, the nature 
of which they may not learn and the truth of which they may not question. 

I am therefore of opinion, in answEr to our inquiry, that where by means 
of questionnaires, or otherwise, evidence is obtained by the state board of school 
examiners relative to the moral character, professional experience and ability 
or to the period of successful teaching of an applicant for a certificate, upon 
which the board refuses to grant a certificate to an applicant as provided by 
said sections 7807-6 and 7807-7, G. C., all such evidence and the source thereof 
should be disclosed to the applicant that he may have full opportunity to meet 
the same. 

Respectfully, 
Eow ABD C. TURSER, 

_ Attorney-General. 
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1842. 

MUNICIPAL COURT OF CLEVELAND-FEE8-"SITTING AT TRIAL"-PO
LICE OFFICER OR BAILIFF-WITNESSES. 

In civil causes of which courts or justices of the peace have jurisdiction in 
which a trial is had in the Municipal Court of Oleveland, a fee of one dollar tor 
sitting in the trial of such cause may be taxed as costs. 

In civil jury t-rials in which courts of justices of the peace have jurisdiction, 
in forcible detainer without a jury and in criminal trials in causes ot tohich 
courts of justices ot the peace have jurisdiction, a tee of one clollar may b'3 ta:red 
as costs for the attendance of a bailiff or deputy bailiff in the municipal court of 
Cleveland. 

Witness tees may 1wt be taxed in criminal cases for the attendance ot police 
officers, police-detectives or bailiffs, as witnesses in the municipal court of Cleve
land. 

Cou;~rncs, Onm, August 11, 1916. 

The Bureau of Inspection and Supervision of Public Offices, Culurnbus, Ohio. 

GF.XTLF.~IE~c-Yours under date of May 25, 1916, is as follows: 

"We would respectfully request your written opinion upon the fol
lowing questions: 

" ( 1) In what event should $1.00 be taxed as a part of the costs of 
judge for 'sitting at trial'? 

"(2) In what event should $1.00 be taxed as a part of the costs of 
the police officer or bailiff attending trial? 

"(3) Is it legal in any event to tax a fee of 50 cents for attendance 
at the trial as a witness, or otherwise, of a police officer, detective, or 
bailiff? 

"P. S.-The above questions relate to the legal fees taxable in the 
municipal court of the city of Cleveland, Ohio." 

'I'he municipal court of Cleveland is established and conducted under the 
provisions of sections 1579-1 to 1579-54, G. C., as amended, 103 0. L., 682, and 106 
0. L., 274. By section 1579-21, G. C., 103 0. L., 889, it is provided: 

"The judges or a judge of the court may summon and impanel 
jurors; tax costs; compel the attendance of witnesses, jurors and parties; 
issue process; preserve order; punish for contempt; and may exercise 
all powers which are now or may hereafter be conferred upon the court 
of common pleas or the judges thereof, or upon justices of the peace, 
or upon police courts of cities or the judges thereof necessary for the 
exercise of the jurisdiction herein conferred and for the enforcement of 
the judgments and orders of the court." 

This provision confers upon the judges or a judge of the municipal court of 
Cleveland authority to tax costs but does not prescribe the costs to be so taxed. 

Section 1579-47, G. C., 103 0. L., 695, provides as follows: 

"Except as otherwise provided for in this act, in actions and pro
ceedings wherein the said municipal court has jurisdiction concurrent 
with a court of a justice of the p€ace, the fees and costs may be the 
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same and taxed in the same manner as is now, or may hereafter be pro
vided for actions and proceedings heard and determined in a court of 
a justice of the peace. In other actions and proceedings the fees and 
costs may be the same and taxed in the same manner, as is now, or may 
hereafter be, provided for actions and proceedings heard and determined 
in the court of common pleas. In criminal proceedings all fees and 
costs may be the same as now fixed in the police court of said city. Pro
vided, however, that the municipal court, in lieu of the aforesaid meth
ods of taxing costs, by rule of court may establish a schedule of fees 
and costs to be taxed in all actions and proceedings, in no case to exceed 
fees and costs provided for like actions and proceedings by general 
law." 

Except it be otherwise provided in the act in 103 0. L., 682, there may be 
taxed as fees and costs in the municipal court of Cleveland (1) in actions acd 
proceedings wherein that court has concurrent jurisdiction with courts of justices 
of the peace the same fees and costs as may be taxed by justices in such cases; 
(2) in other actions and proceedings the same fees and costs as are author
ized to be taxed in similar matters in the court of common pleas and (3) in all 
criminal proceedings the same fees and costs as are authorized in the police court 
of said city, provided that such municipal court has not by rule established a 
schedule of fees and costs to be taxed in all proceedings in no case in excess of 
the fees and costs provided in like actions and pr?ceedings by general law. 

Section 4580, G. C., prescribes the witness fees in police courts, and section 
4581, G. C., provides as follows: 

"Other fees in the police court shall be the same in state cases as are 
allowed in the probate court, or before justices of the peace, in like 
cases, and in cases for violation of ordinances such fees as the council, 
prescribes, not exceeding the fees for like services in state cases." 

Section 1746, G. C., in so far as pertinent. provides: 

"Except as otherwise provided, justices of the peace, for the serv
ices named, when rendered, may rec~ive the following fees: * * * * * 
sitting in the trial of a cause, civil or criminal, where a defense is inter
posed, whether tried to the justice or to a jury, one dollar; * * * *." 

It is assumed that this latter provision gives rise to your first question. 
Since the costs in the municipal court of the city of Cleveland in all criminal 
proceedings are limited by the provisions of section 1579-47, G. C., 103 0. L., 695, 
supra, to the fees and costs fixed in the police court of said city, the same are 
governed by the provision of section 4568, G. C., as follows: 

"The judge of the police court shall receive no fees or perquisites, 
but shall receive such annual compensation, not to exceed two thousand 
dollars as the council may prescribe * * * * *." 

This provision renders it conclusive that a judge of the municipal court of 
Cleveland may not receive the fee of one dollar for sitting in the trial of the 
cause as provided by section 1746, G. C., supra, in any criminal proceeding. It 
is provided, however, by section 1579-41, G. C., 106 0. L., 278, in which the powers 
and duties of the clerk of the municipal court of Cleveland are defined that: 

"He shall receive and collect all costs, fines and penalties, and shall 
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pay therefrom annually six hundred dollars in quarterly installments to 
the trustees of the law library association as provided in division IV, 
chapter 1, of the General Code, and he shall pay the balance thereof 
quarterly to the treasurer of the city of Cleveland and take proper re
ceipts therefor, but money deposited as security for costs shall be re
tained by him pending the litigation." ' 

So that if the fee of one dollar for sitting in the trial of a cause prescribed 
by section 1746, G. C., supra, may be taxed as costs in any criminal proceeding, 
the same is required to be collected by the clerk and disposed of according to the 
above provision of section 1579-41, G. C. 

I am inclined to the view, however, that the effect of the provision of section 
4568, G. C., above quoted, is to eliminate from the costs in criminal cases in police 
courts the item of one dollar for sitting in the trial of a cause as provided by 
section 1746, G. C., supra, and that therefore the same is not required to be c-ol· 
lected by the clerk in criminal cases. 

The above inhibition against a police judge receiving fees is not applicable 
to the fee for sitting in the trial of a cause in a civil proceeding because, as will 
be noted, it is provided by section 1579-47, G. C., supra, that in civil proceedings 
in which the municipal court has concurrent jurisdiction with justices of the 
peace, costs may be taxed in the same manner as is provided for actions in courts 
of justice of the peace. 

The one dollar item in question is by section 1746, G. C., a proper item of 
costs in the court of a justice of the peace, and it is therefore the duty of the 
clerk of the municipal court of Cleveland, in civil cases, to collect and make dis
position thereof as provided by section 1579-41, G. C., 106 0. L., 278, supra. 

Answering your first question specifically, I am of opinion that in civil cases 
of which courts of justices of the peace have jurisdiction, and in which a trial 
is had in the municipal court of Cleveland, a fee of one dollar for sitting in the 
trial may be taxed as costs, and should be collected and disposition thereof 
made according to the provisions of section 1579-41, G. C., supra. 

Your second question, it is assumed, has reference to the provision of section 
3347, G. C., as follows: 

"For services rendered, duly elected and qualified constables shall 
be entitled to receive the following fees; * * * on each day's attend
ance before justice of the peace, or jury trial, one dollar; each day's at
tendance before justice of the peace on criminal trial, one dollar; on each 
day's attendance before justice of the peace in forcible detainer, with· 
out jury, one dollar; * * * * * *" 

In the original enactment of this section, 62 0. L., 90, the word "or" in the 
above phrase "or jury trial" was "on," and should in my opinion be so interpreted 
here. 

Section 1579-45, G. C., 106 0. L., 278, provides in part as follows: 

"A bailiff and deputy bailiffs, shall be designated as hereinafter 
provided for in this act. They shall perform for the municipal court 
services similar to those usually performed by the sheriff for courts of 
common pleas and by the const:lble for courts of justice of the peace. 
The bailiff shall have power to approve all undertakings and bonds given 
in actions of replevin, all redelivery bonds in attachment, and all bail 
bonds given upon arrest before judgment. The bailiff shall receive such 
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compensation not less than three thousand six hundred dollars per an
num and deputy bailiffs shall each receive sucb compensation not less · 
than one thousand two hundred dollars, per annum, as the council may 
prescribe, payable in monthly installments, out of the treasury of the 
city of Cleveland. * * * " * *" 

The bailiff and deputy bailiffs are here required to perform services similar 
to those performed by constables for courts of the justice of the peace, one of 
which services is to attend trial by jury before a justice and to attend before 
justice in forcible detainer without jury, and criminal trials for which a fee of 
one dollar is provided by section 3347, G. C., supra. It therefore follows that by 
force of section 1579-47, G. C., supra, in those civil casEs in which a jury trial is 
had of which the court of a justice of the peace would have jurisdiction, and in 
forcible detainer without a jury and in criminal trials in causes of which courts 
of justices of the peace have jurisdiction, a fea of one dollar may be taxed as 
costs in said cause for the attendance of a bailiff or deputy bailiffs, and should be 
P-ollected and disposition thereof made as provided in section 1579-41, G. C., supra. 

As to your third inquiry, the statutory provisions hereinbefore referred to 
are subject to the special provisions of section 3024, G. C., as follows: 

"No watchman or other police officer is entitled to witness fees in a 
cause prosecuted under a criminal Jaw of the state, or an ordinance of a 
city, before a police judge or mayor of a city, justice of the peace, or 
other officer having jurisdiction of such cases." 

The manifest purpose of the enactment of this section was that it serve as 
an inhibition against taxing as costs, in the cases mentioned, witness fees of those 
policl} officers whose official duty it is to enforce the law and to prosecute such 
cases, and who are at the same time being paid a compensation or salary for 
the discharge of such duties from public funds. In the light of such purpose 
of the above quoted statute, the term police officer would clearly include as well 
bailiffs of the municipal court of Cleveland and detectives who are in the police 
service of the city. It would not include detectives otherwise receiving compen
sation for their services in connection with the cause so prosecuted from the 
city or other public funds. 

The above statutory provision has no applicat!on to witnesses in civil causes, 
and I am of opinion that whEn a police officer, detective or bailiff is subpoenaed or 
called as a witness in a civil cause in the municipal court of Cleveland, he is 
entitled to the same fees as other witnesses in like cases. 

Respectfully, 
EDWARD C. TURXER, 

Attorney-General. 
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1843. 

TAXES AND TAXATION-cONTRACT BETWEEN THE CLEVELAND RAIL· 
WAY C0:\1PAJ\'Y AND CLEVELAND, PAINESVILLE AND EASTERN 
RAILROAD COMPANY-EXCISE TAXEs-GROSS EARNINGS FOR PUR· 
POSE OF TAX. 

A contract between an interurban railroacl company and a loeal railroad com· 
pany, whereby it is agreecl that the latter will receive the cars of t·he former ancl 
so operate then~ upon its lines as to transport passengers and· freight therein to 
a designatecl pojnt in the city, and that passenger fares ancl freight charges 
earned in the city transit shall belong to the city company, at the e.rpense ancl 
risk ot which the city transit shall take place, differs from a contract of the kind 
sttbsisting between the interurban company and the local company in Cincin· 
nati, Milford ancl Lovelancl Traction Company v. State, 94 0. S. Such a contract 
amounts to a joint traffic agreement, and payments made in pttrsuance thereof by 
the interurban company to the local company· constitute merely a settlement ancl 
accounting tor earnings belonging in the first instance to the local company; nor 
is a clitferent character to be ascribecl to rebate payments made under such con· 
tract by the local company to the interurban co1npany on account of passenger 
earnings from city business originating on or going to points on the interurban 
line. Such payments, therefore, may be cleducted from the total income of the 
interurban company or the city company, as the case may be, tor the purpose of 
ascertaining its g1·oss earnings as a basis of the computation of the public utility 
excise tax. 

CoLDIIH'H. Onro. August 11, 1916. 

The Tax Commission of Ohio, Colmnb1tS, Ohio. 

GE:I'TT.EMEN :-

"In re Omitted Exc;·ise Taxes of The Cleveland Railway Company. 
P. U. No. 2247." 

The above entitled claim, which has been certified to this department for 
collection, represents moneys paid by The Cleveland Railway Company to The. 
Cleveland, Painesville and Eastern Railroad Company as a rebate on passenger 
fares and freight charges upon business originating on or going to points on 
the lines of the latter railroad, under contract between the two companies. 
This rebate was deducted by The Cleveland Railway Company from its statement 
of gross earnings made to the commission for the purpose of the apportionmGnt 
of the public utility excise tax. 

The question of law which is involved here is as to whethet· or not the 
case presented is governed by the decision of the supreme court in Cincinnati, 
Milford and Loveland Railway Company v. State of Ohio, 94 0. S., --. 

In the case cited, the decision hinged upon the interpretation to be given to 
a contract between The Cincinnati Traction Company and 'I'he. Cincinnati, Mil· 
ford and Loveland Railway Company, by virtue of which permiRsion was given 
to the latter company to operate its cars for the transportation of passengers 
and freight over certain designated tracks of the former company. 

As compensation for the privilege thus granted by the owner of the tracks 
and the dty franchises, the interurban company, the user thereof, was to pay in 
the first instance a certain annual stipend, and in addition thereto was to pay a 
fixed sum for each passenger carried in its carR over said tra<'l{s; was to divide 



1372 OPINIONS 

freight earnings on the basis of freight car mileage, and was to make certain 
other payments and divisions of particular earnings, which it is not necessary 
to mention in this connection. 

The court held that in its essence the contract was, as above stated, merely 
one for the use of property and facilities, as distinguished from one for the 
interchange of traffic; that, accordingly, whatever might be the form of any 
particular payment to be made by the interurban company to the local com
pany, in pursuance thereof, all transactions referable to the contract were to be 
interpreted in the light of the relation of the parties thus generally described, 
and not regarded as joint enterprises, the income of which was merely being 
divided. On this ground the court distinguished the preceding case of State v. 
Coshocton Gas Company, 88 0. S., 608, wherein a eontract between a local gas 
company and a producing or transporting gas company was, because of its var
iicular terms and the situation of the parties, held to contemplate the trans
action of a joint business, and the division between the parties of the receipts 
from or earnings of such joint business; so that, for the excise tax re}lort pur
poses, only the share of one of the parties constituted its earnings. 

It is apparent that the solution of the question raised by the claim above 
referred to must depend upon the relation of The Cleveland, Painesville and 
Eastern Railroad Company to The Cleveland Railway Company. Were the two 
companies, during the time to which the statement relates, engaged in a joint 
enterprise, in such manner and upon surh terms and conditions as that particu
lar earnings of such joint enterprise, though collected by one company, be· 
longed in the first instance to the other; or, was the one company merely 
using facilities of the other company and paying therefor in such manner as 
might be agreed upon, so that the payments so made represented merely 
operating expenses of the payor, rather than the payee's share of the fruits of 
a joint undertaking? This question must be answered by examining the con
tract between the parties, for it is clear, upon consideration of the grounds 
upon which the two cases above cited were decided, that the mere fact that the 
cars of an interurban railway company may be operated over the tracks of a 
local street railway company, and that the interurban company may be making 
payments to such local company, or vice versa, is not conclusive. 

Through the courtesy of the secretary of the Cleveland Railway Company, I 
have been permitted to examine copies of a general or main traffic agreement be
tween The Cleveland Electric Railway Company and The Cleveland City Rail
way Company on the one hand, and a number of interurban railroad companies, 
including The Cleveland, Painesville and Eastern Railroad Company, on the 

-other hand, entered into November 29th, 1897, and a separate contract between 
The Cleveland Electric Railway Company and 'I'he Cleveland, Painesville and 
Eastern Railroad Company, supplementary to said main contract and entered 
into on the same date. It appears that these contracts are still in force, although 
the obligations thereof have been assumed by different corporations. Thus The 
Cleveland Electric Railway Company and The Cleveland City Railway Company 
have, as I understand it, been merged into The Cleveland Railway Company, or 
at least the latter company has assumed the obligations of the other two com
panies. So also with respect to some of the interurban companies mentioned in 
the main agreement. 

For the present purposes, the following provisions of the "general or m:otin 
traffic agreement" may be quoted: 

"WHEREAS, It is desired by the parties hereto (to) so adjust their 
relations that the said city companies shall have the street railway 
business within the present or future limits of the city of Cleveland, ex-
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cept as hereinafter provided, or points adjacent thereto to which they 
now carry passengers for a single fare, and that the said suburban com
panies shall have the suburban traffic over territory reached by their re
spective lines and territory naturally tributary thereto, up to the limits 
of said city, or to the present connecting points with said city companies, 
without interference with each other; and also to agre;, upon terms and 
conditions upon which said city companies may operate the cars of said 
suburban companies. 

* * * * • * .. * .. * 
"3. The general terms upon which said suburban cars shall be 

operated by the city companies are as follows: 
"The city companies shall pay to the suburban companies, for cars 

delivered to and used upon the lines of the city companies, mileage at 
the rate of two cents per car-mile during the first two years of tha 
existence of this contract. 

* * * * * * * • .. .. * 
"Settlement for mileage shall be made monthly and payments for 

each month made on or before the 20th of the succeeding month. 
"4. The city companies shall receive and be entitled to all fares 

collected from incoming and outgoing passengers from and to the points 
at which such cars are received and delivered by them, except as other
wise provided in special contracts between either of the city companies 
and any of the suburban companies, parties hereto, and the suburban 
companies shall receive and be entitled to all fares co!Jected from pas· 
sengers outside of such points. 

"5. The net revenues received from freight, express, other sourc~s 
than passenger traffic and U. S. mail, in earning, which the city and sub
urban companies participate, shall be apportioned between the two par
ticipating companies in proportion to the length of their respective 
hauls; the provisions of this section to remain in force for two years, 
and then to be subject to adjustment as is hereinbefore provided for an 
adjustment of car mileage; it being understood that the city companies 
are not required to haul anything but passengers in their own cars. 

* • * * * * * * .. • 
"7. Each of the city companies shall be responsible for the cars re

ceived by it from the point at which they are received and until they 
are returned to the same point, and agrees to be responsible for all dam
ages to persons or property occasioned in its operation of such cars, and 
to return the cars received by it at the point of delivery in as good con
dition as when received, wear and tear only excepted. 

• * * * * * • * • * * * 
"9. It is agreed that in all cases where baggage is carried by the 

suburban companies without charge, the city companies will carry the 
same baggage, in the suburban companies' cars, free of charge. It is 
mutually understood that the city companies shall not be required to 
transport more than 150 pounds of baggage for any passenger." 

The following provisions of the separate contract between The Cleveland 
Electric Railway Company and The Cleveland, Painesville and Eastern Rail· 
road Company are of interest: 

"2. The first party shall take all cars tendered to it by second party 
at the junction of the lines of said parties, and shall, except as otherwise 
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mutually agreed, place upon said cars its own motormen and conductors, 
and operate said cars, at its sole expense and risk, and under its exclu
sive directions and control, over what is known as said first party's 
Euclid Avenue line, or such other line as the parties hereto may agree 
upon, to the Public Square, or other point in the city of Cleveland which 
may hereafter be mutually agreed upon, and return said cars over the 
same route, and deliver them to second party at said junction. 

"3. Said first party shall be entitled to collect from all passengers on 
said cars, while in its possession, its regular rate of fare for operating 
its own cars over the same line. .. * .. * .. .. .. * • .. 

"7. Said first party ag_rees to pay a rebate to the second party of 
25% of the gross receipts of the line in Euclid avenue between the 
easterly limits of the village of East Cleveland and its present terminus 
in Euclid hamlet collected from passengers who come from or go to 
points east of SlJ.id terminus; the intention being that such rebate shall 
be made to the suburban company only upon business originating· on or 
going to points on the suburban line." 

There is also a contract between The Cleveland City Railway Company and 
The Cleveland, Painesville and Eastern Railroad Company, enter~d into on the 
tlate above named, which seems to be identical in terms with the contract be
tween The Cleveland Electric Railway Company and The Cleveland, Paines
ville and Eastern Railroad Company. 

The purport of the above quoted provisions of the main and supplemental 
contracts is plain and unmistakable. They witness a joint traffic agreement in 
the most exact sense of the term. The contract is such as might be entered 
into between any two connecting railroad companies. Under this contract Lhe 
operation of the interurban cars within the limits of the franchise territory of 
the city companies is the act of the city companies. Instead of the local com
panies agreeing to permit the interurban companies to operate their cars over 
the local tracks, as in the Cincinnati case, the local companies agree to receive 
such cars and themselves to operate them over their own tracks. Moreover, 
there is no underlying payment for privileges conferred by the local company 
upon the interurban company, as in the Cincinnati case, and what may be referred 
to as the passenger payments, instead of being apportioned according to the num
ber of passengers hauled, amounts to nothing more than that the local fare shall 
belong to the local company and that the fare representing suburban and inter
urban transit, i. e., what might be termed the ride outside of the city territory, 
is to belong to the interurban companies; so that if either company collects 
the whole through rate, it must account for the fare belonging to the other com
pany, in its periodical settlements with the latter. 

With respect to the division of freight earnings, it is to be observed that 
the same, together with express and like receipts, are to be divided between the 
local and the interurban companies "in proportion to the length of their re
spective hauls," instead of such earnings being apportioned on the basis of C:lr
mileage, irrespective of the particular haul, as in the Cincinnati case. 

In other words, the companies speak accurately in their contract of them
selves as participating in the through freight rate, just as two commercial 
steam railroads, having connecting lines, would participate in such a through 
rate. 

What has been said is, I think, sufficient to show that the relation between 
The Cleveland Railway Company and the interurbans, with which it has agreed 
in the above quoted main contract and special contracts like that with The 
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Cleveland, Painesville and Eastern Railroad Company, is that of connecting car
riers under joint traffic arrangements. Thus it appears that any collection of 
revenue made by one company on account of the transportation of passengers, 
freight or express in a continuous journey over the lines of both companies, be
longs in the first instance to both companies in the proportion in which, und~r 
the contract, they are respectively entitled to participate therein. 

The precise question, of course, relates to the nature of the rebate payments 
made by the local company, The Cleveland Railway Company, as successor to the 
two local companies, parties to the original contracts to 'Ibe Cleveland, Paines
ville and Eastern Ra11road Company, under sect:on 7 of the supplemental con
tract, as above quoted. In my opinion the character of these payments was fixed 
by the nature of the relation of the parties as hereinbefore described. 

While this stipulation has the effect of calling for something more than a 
mere accounting for earnings belonging in the first instance to the respective 
parties to the joint traffic agreement, as their respective shares of joint rates. 
yet it does not destroy the nah1re of the relation established by the contract, 
which is that of participants in a joint enterprise. The undertaking being car
ried on for the benefit of both parties, the contract may,. of course, further 
stipulate exactly as to what shall be the respective shares of each party in the 
fruits of the enterprise. While the simplest kind of a stipulation to this effect 
which could be imagined, would be one for the mere participation on the mile
age basis, or some equivalent rule, in the through rate, yet it is competent for the 
parties to stipulate in addition for rebate of this character, without changing the 
nature of the agreement. Therefore, the rebate provided for by section 7 he
longs, in my opinion, in the first instance to the interurban company, the same 
as its share of all joint rates participated in. 

It follows, of course, that the claim against The Cleveland Railway Com
pany is not covered by the decision in the Cincinnati, Milford and Loveland 
case, but that in a general way, at least, the principles of the Coshocton Gas 
Company case apply. 

I am also just in receipt of a letter from the general manager of The Lake 
Shore Electric Railway Company, against which a claim (P. U. No. 2250) of a 
slmila_r nature has been certified to this department for collection. My in
formation is that The Lake Shore Electric Railway Company is the successor in 
interest of The Lorain and Cleveland Railway Company, which was a party to 
the general or main traffic agreement. I have seen a copy of a special or addi
tional agreement between The Lorain and Cleveland Railway Company and the 
local companies, and between The Lake Shore Electric Railway Company and 
such local companies which is in all respects similar to that between The Cleve
land, Painesville and Eastern Railroad Company and The Cleveland Electric Rail
way Company. 

The manager of The Lal<e Shore Electric Railway Company states in his let
ter that of the claim certified to this department for collection against The 
Lake Shore Electric Railway Company, so much as represents taxes upon $12,-
680.00, amounts paid to the Toledo local railway company, is conceded to he 
due from the company; but that the remainder, representing Cleveland pay
ments, is, in the view which he takes, not collectible. 

For the reasons above stated, tli.e contention of the manager of The Lake 
Shore Electric Railway Company is, upon the facts as he represents them to be, 
correct. In fact, though the particular contracts should in all cases be examined, 
I have been assured that all arrangements made by The Cleveland Railway Com
pany, or its predecessors, with interurban railroads, are of the same general 
character; whereas, all arrangements made by tfie local railway and light com
pany in Toledo, with incoming Interurban railroads, are of the character similar 
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to those made by The Cincinnati Traction Company with interurbans using its 
tracks. This would most likely be the case, because the local company in all 
such cases is in pO"Sition virtually to dictate terms upon which it will permit the 
use of its tracks by the incoming interurban raflroad, or enter into traffic ar
rangements with such railroad. Accordingly, it is quite usual for the local com
pany to have a stereotyped form of contract which it imposes upon the inter
urban company which desires to malre terms with il. 

Upon the principles above laid down, I advise and recommend that the claim 
against The Cleveland Railway Company, P. U. No. 2247, be settled and com
promised by the cancellation of the entire amount certified for collection; and 
that the claim against The Lg,ke Shore Electric Railway Company, P. U. No. 2250, 
be settled and compromised upon the basis above referred to, viz., the payments 
made to The Cleveland Railway Company are to be deducted from the amount on 
which the omitted tax certified for collection is based and the amount of the 
claim be reduced accordingly, and payment accepted upon that basis. I assume 
that the commission is able from its files to verify the statement of the general 
manager of The Lake Shore Electric R:~ilway Company to the effect that the 
sum of $12,680.00 represents Toledo payments. My recommendation goes to the 
basis of settlement and not to the exact amount thereof. 

Respectfully, 
EDWARD C. TURXER. 

Attorney-General. 
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1844. 

MUNICIPAL CORPORATION-COUNCIL-AU'I'HORIZED TO LEVY FOR 
FUNDS TO CARE FOR INDIGENT SICK OF CITY-WITHOUT AUTHOR
ITY TO LEVY TAX FOR PAY::.\IENT OF LOSSES SUSTAINED BY HOS
PITALS BY REASON OF CONTRACT BETWEEN CITY AND HOSP11ALS 
-SECTION 4021, G. C., CONSTRUED-ciTY OF YOUNGSTOWN. 

The city council, while authorized under the provisions of section 4021, G. 
C,. to levy a ta.x for the purpose of raising funds for the care of ind-igent sick 
of the city, is without authority to levy such ta.x tor the payment of losses sus
tained- by hospitals in previous years under the operation of a contract with the 
city which provides for the payment to the various hospitals, parties to the con
tract, of a proportionate share of the sum raised, by ta.xation under section 4021, 
G. C. 

Whether or not a moral obligation exists on the part of the city to reimburse 
the hospitals tor such lossP.s, is deba.table: but i.f it be assttmea and admitted by. 
the city that such moral obligation exists, and under such assumption the pro
ceed-s of the ta.x levy are paid to the hospitals, no recovery back of the money 
thus paid- could be maae. 

A contrac~ made between the city and the hospitals, to provide tor the care 
of the sick under the provisions of section 4021 would be subject to mod-i{ica
Uon, and if under its modified. form moneys were raised, by taxation, to take 
care of anticipated losses in future years, snch moneys could legally be paid 
to the hospitals. Amounts levied ancl collected under t·he provisions of section 
4021, G. C., to pay losses sustained by hospitals under a contract covering service 
tor past years, are the proceeds of a special tax in the treasury, and there being 
no authority for their expenditure, t·hey should, under the p1·ovisions of section 
5654, G. C., be transferred to the sinking fund of the city. 

Cou::\lnt:s. OHio, August 11, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus. Ohio. 

GEXTI.miEx :-Your request for an opinion is as follows: 

"We would respectfully request your written opinion upon the fol
lowing questions: 

"On January 1, 1912, a contract became effective between the city 
of Youngstown and the Youngstown City Hospital and St. Elizabeth Hos
pital whereby said hospitals agreed, 'To render medical and surgical 
attention, to furnish board and nursing to the city poor for the consider
ation of a just proportion of the funds appropriated by city council· for 
hospital purposes * * To accept in full compensation for the 
services to be rendered our proportionate part of the moneys appro
priated by council for this purpose in the following proportion and man
ner; that each hospital receive such proportion of the money so appro
priated by council for this purpose as the number of hospital days' 
treatment by each hospital shall bear to the tot:l.l number of days of 
hospital treatment rendered by all, it being mutually understood and 
agreed that the board of health shall distribute patients in such a man
ner that the number of hospital days shall be as nearly equal as 
possible for each h~spital, equalization being effected each quarter.' 

"November 30, 1914, council passed an ordinance to the effect that 
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said hospitals had submitted claims, alleged losses in caring for the 
indigent sick in the years 1912, 1913, 1914 and estimated for 1915 in 
the amount of $80,622.00 under the terms of the aforesaid contract, 
and that said amount be included in the 1916 tax budget, said amount 
to be in addition to the amount required to care for the indigent sick 
during said year 1916. 

"Said amount of $80,622.00 was included in said tax budget, and a 
mill levy sufficient to produce approximately said amount was incor
porated in the municipal tax rate for 1916. 

"Question 1: Was the action taken by council on November 30, 
1914, to provide for losses alleged to have been sustained under said 
contract of January 1, 1912, legal? 

"Question 2: If not legal, should the city auditor refuse payment 
of said tax money to said hospitals? 

"Question 3: Could said funds be used to pay bills for care of in
digent sick incurred since January 1, 1916, when a new contract be
came effective between the city and the hospitals?" 

In addition to your letter, I have before me the copies of the ordinances 
passed by the city council of Youngstown, Ohio, which you have furnished at 
my request. 

It appears that on November 27th, 1911, the council of the city of Youngs
town passed an ordinance wherein they accepted a proposal made by several 
private ·charitable hospitals of the city, among which were the Youngstown City 
Hospital Association and St. Elizab.eth's Hospital, the ordinance having for its 
purpose the securing of medical and surgical attention, boarding and nursing 
of the indigent poor of the city of Youngstown. 

By the terms of the agreement created by the proposal and acceptance, the 
two hospitals above mentioned contracted to "accept in full compensation for 
the services to be rendered <1Ur proportionate part of the monies appropriated 
by council for this purpose in the following proportion and manner, to wit": 

"We agree to render medical and surgical attention, to furnish 
board and nursing to the 'city poor,' .for the consideration of a just 
proportion of the funds appropriated by city council for hospital pur
poses, upon the following conditions:", 

· the conditions being as to the residence of the applicant for admission, certifi
cation by a practicing physician as to the condition of such applicant, emergency 
cases, etc. 

The arrangement went into effect January 1st, 1912, and continued without 
interruption or protest, so far as my information goes, until the city council on 
November 30th, 1914, passed an ordinance as follows: 

"Providing a method for determining the amount of money to be 
raised for hospital purposes in the year 1916 and succeeding years, and 
for making compensation for the work done by the Youngstown Hos
pital Association and St. Elizabeth's Hospital under a method provided 
by .the ordinance oi November 24th, 1911, the cost of which has ex
ceeded the appropriations made by council to said hospitals for said 
work. 

"WHEREAS, Under the laws of the 28th day of March, 1898, coun
cil is authorized to levy and collect a tax not exceeding one mill and 
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pay the amount so collected to private hospitals which furnish free care 
to the indigent sick of such muni.-ipality; and 

"WHEREAs, Under the terms of said statute an arrangement was 
made by an ordinance dated November 24th, 1911, to levy a sufficient 
amount of money to pay to The Youngstown Hospital Association and 
St. Elizabeth's Hospital an amount of money to be equal to the cost of 
caring for the indigent sick of Youngstown; and 

"WnER~;As, The work done by said hospitals in caring for the sick 
of this mu~icipality, sent to said hospitals by the municipal authorities 
of the city of Youngstown, has exceeded the amounts so levied and 
collected during the years 1912, 1913 and 1914, and on account of the 
present depression in business, an abnormal amount of work will be 
sent to said hospitals for 1915, and the value of said work will greatly 
exceed the amount provided fo_r the year 1915, said losses for said 
years 1912, 1913 and 1914 amounting to thirty-nine thousand, five hun
dred forty dollars and forty-four cents ($39,540.44) on the part of the 
Youngstown Hospital Association, and nineteen thousand, eight hundred 
fourteen dollars and seventy-six cents ( $19,814.76) on the part of St. 
Elizabeth's Hospital, and the Joss anticipated for the year 1915 will be 
twenty-one thousand, two hundred and sixty-six dollars and seventy 
cents ( $21,266.70), making a total of eighty thousand, six hundred 
twenty-two ($80,622.00) dollars. 

"Now, therefore, in order to provide a method for computing the 
cost of such services in future, and in order to provide compensation 
to said hospitals for their losses during the years 1912, 1913, 1914 and 
the anticipated loss during the year 1915; 

"Be it ordained by the council of the city of Youngstown. state of 
Ohio: 

"First. That in order to determine the amount of money to be 
raised for hospital purposes in future years, the cost thereof shall be 
determined by an examhiation of the accounts of said hospital by the 
hospital committee and finance committee of council and a computation 
of the expected increase for the coming year, and the levy for such year 
shall be based upon the cost so determined. 

"Second. T'hat in order to reimburse said hospitals for losses sus
tained since January 1st, 1912, that the amount of eighty thousand, six 
hundred twenty-two dollars ($80,622.00) be levied in the budget of 
1916, in addition to the amount provided for the care of the sick for 
said year, as provided for in section one, and that the total amount 
of money so determined for hospital purposes for the year 1916 shall 
be the total of the two amounts so determined. 

"Third. That as early as possible after the first day of January, 
1915, the hospital committee and finance committee of council shall 
meet with the proper officials of The Youngstown Hospital Association 
and St. Ellizabeth's Hospital and determine a method for designating 
the persons who are to receive municipal relief at such hospitals, and 
shall further provide a method of determining the cost of such serv
ices, and a method of estimating the amount of services to be given by 
said hospitals during the coming year, and the amount so determined 
shall be reported to council and included in the budget in 1916, and 
the method so determined shall be followed in future years. 

"This ordinance shall take effect and be in force from and after the 
earliest period allowed by Jaw." 
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No complaint is made that the city council failed to appropriate, during the 
years 1912, 1913 and 1914, as much for the care of the indigent sick of the city 
as the hospitals anticipated and expected when they submitted ~heir proposal 
which was accepted by the ordinance of November 27th, 1911; nor is any claim 
made by the hospitals, or any one else, that the cost and expense of caring for 
the indigent s!ck of the city was greater during those years thau was antici
pated, by reason of epidemic or other unusual and unforeseen conditions. 

From the facts presented, it appears that the hospitals made an unfor
tunate agreement, under which they suffered heavy loss, and the city council, 
by its action, has indicated that the city should assume and bear the burdens 
of the loss and reimburse the hospitals accordingly. 

Concerning the losses- suffered by these two hospitals during the years 
1912, 1913 and 1914, amounting in the aggregate to $59,355.20, I call your atten
tion to an opinion of my predecessor, dated January 7th, 1915, addressed to 
Honorable George J. Carew, city solicitor, Youngstown, Ohio, to be found at 
page 1775, volume 2, 1914 report of the attorney-general, wherein substantially 
this same question was presented. In that opinion the city solicitor was ad
vised that the city of Youngstown was under no legal obligation to reimburse 
said hospitals for the losses sustained by them during previous years, under 
their contract of November 27th, 1911, to trear and care for the indigent sick of 
the city, and further that the city council was without authority to borrow 
money under section 3916, of the General Code, to reimburse for such losses. 

I concur in the opinion of my predecessor and believe that the reasoning 
and principles upon which that opinion was based are here applicable, as the 
situation is in nowise changed, except that council has levied and, apparently 
without opposition or protest, collected a tax for the express purpose of reim
bursing said hospitals. 

Assuming that the -city of Youngstown is under a moral obligation to re
imburse these hospitals, which under the facts presented is debatable, the fact 
that a tax has be'en levied and collected is not sufficient to transform a moral 
obligation to a legal obligation, nor is the liability of the city any greater now 
than before. 

Section 4021, of the General Code, under which the tax levy in question was 
made, is as follows: 

"The council of each municipality, annually, may levy and collect 
a tax not to exceed one mill on each doliar of the taxable property of 
the municipality and pay the amount to a private corporation or asso
ciation which maintains and furnishes a free public hospital for the 
benefit of the inhabitants of the municipality, or not free except to such 
inhabitants of the municipality as in the opinion of a majority of the 
trustees of such hospital are unable to pay. Such payment shall be 
as and for compensation for the use and maintenance of such hospital. 
Without change or interference in the organization of such corporation 
or association, the council shall require the treasurer thereof, annually, 
to make a financial report setting forth all of the money and property 
which has come into its hands during the preceding year and the dis
position thereof, together with any recommendations as to its future 
necessities." 

While under the section just quoted a municipality is authorized to levy a 
tax to secure funds with which to care for the indigent sick, there is no 
authority therein contaimd for the raising of funds for the purpose of discharg
ing a supposed or alleged moral obligation arising from an executed contract 
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to care for such indigent sick. Although the money realized from the tax levy 
is in the treasury, the payment of the same to the hospitals may be enjoined, 
because there is no authority of law for its payment. 

As before stated, the question as to whether there is a moral obligation on 
the part of th€ city to reimburse the hospitals for the losses sustained is 
doubtful. If the facts should disclose that the losses suffered were due to an 
unexpected number of patients treated and cared for, or to unreasonably small 
appropriations made by council, and it should be determined that a moral obli
gation to reimburse the said hospitals exists, then under the doctrine laid 
down in the State ex rei. v. Fronizer et al., 77 0. S. 7, there could be no recov
ery back from the hospital, if the proceeds of the tax levy were paid to said 
hospitals in settlement of the moral obligation as such. 

Concerning that portion of the tax levy amounting to $21,266.70, provided in 
the ordinance of Gte 30th day of November, 1914, supra, for anticipated losses 
during the year 1915, it is to be observed that the raising of that amount and 
the payment of the same to the hospitals was legally authorized under the prin
ciple that the parties to the original contract, made November 27th, 1911, were 
competent to change or modify the contract and provide for compensation on 
the basis of a different or a higher rate. Force is given to this position by rea
son of the fact that the contract of November 27, 1911, was not executed for 
any definite period of time, but from its terms it must be assumeu that it was 
expected to continue until terminated by some positive act of the parties. either 
by abrogation or modification. 

In volume 2 on Municipal Corporations, section 820, with reference to 
modification of contracts, Dillon says: 

"A city or other municipal corporation, having the power to make a 
contract, can !leal with the contract in the same manner as if it were a 
natural person, and may, in the absence of statutory limitation upon 
its powers or conformably with such limitation, change, modify it or 
cancel it in the same manner as it might originally contract, but the 
modification must be made by officers of the municipality having auth0r
it1J to act in that respect. If the officers are without authority, the 
modification is not binding on the municipality. But the assent of a 
municipal corporation to the variation or modification of a contract 
need not necessarily be expressed by the formal action or resolution of 
the common council; it may be implied from act·s relating to the con
tract work subsequent to the date of the contract." 

Again, at section 821, Dillon says: 

"If it has obtained a contract which by mistake or a change of 
circumstances it deems to operate oppressively upon the other party, 
an agreement to make an additional compensation or to modify or an
nul it is not, in the absence of special restriction, invalid for want of 
consideration." 

Specifically answering your questions, I have to advise: 
First. That the action of the <'ity council on November 30th, 1914, to pro

vide for losses sustained by the hospitals referred to during the years 1912, 
1913 and 1914, was unauthorized, and payments to the hospitals of the funds 
raised by taxation under the ordinance may be enjoined. If no action is 
taken to prevent such payment, and the city officers, having custody of the moneys 
raised by said tax levy, elect to and do make payment thereof, assuming the ex-
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lstence of a moral obligation, no recovery bacl{ can be made from said hospitals. 
The action of the city council on November 30th, 1914, to provide for anticipated 
losses during the year 1915 was a vl£1id exercise of its authority under section 
4021 of the General Code. ' 

Second. The city auditor· should refuse payment of the amounts levied for 
the years 1912, 1913 and 1914, in so far as they relate to the reimbursement for· 
losses sustained in previous years, but should permit payment of the amount 
levied to anticipate losses during the year 1915. 

Third. The amounts levied and collected to pay losses for the years 1912, 
1913 and 1914 are the proceeds of a special tax in the treasury, and, in the ab· 
sence of an existing moral obligation to pay over said funds, there being no 
authority for their expenditure, the same should be transferred to the board of 
trustees of the sinking fm;td of the city, under the provisions of section 5654, of 
the General Code, as amended, 103 Ohio Laws page 521, as follows: 

"Sec. 5654. The proceeds of a special tax, Joan or bond issue shall 
not be used for any other purpose than that for which the same was 
levied, issued or made, except as herein provided. When there is in the 
treasury of any city, village, county, township or school district a sur
plus of the proceeds of a special tax or of the proceeds of a loan or bond 
issue which cannot be used, or which is not needed for the purpose for 
which the tax was levied, or the loan made, or the bonds issued, all of 
such surplus shall be transferred immediately by the officer, board or 
council having charge of such surplus, to the sinking fund of such 
city, village, county, township or school district, and thereafter shall be 
subject to the uses of such sinking fund." Respectfully, 

1845. 

Enw ARD C. TURNER, 

AttorneY-General. 

MAUMEE VALLEY PIONEER AND HISTORICAL ASSOCIATION-ABSTRACT 
OF TITLE FOR PURCHASE OF REAL ESTATE FOR SAID ASSOCIATION, 
APPROVED. 

COLUMBUS, OHIO, August 12, 1916. 
Hon. W. H. Rheinfrank, Secretary Fort Meigs Memorial Oommission, Perrysburg, 

OMo. 
DEAR Sm:-Some time since you submitted to me for examination an abstract 

of title to the following described real estate, to wit: 

"A part of River Tract No. ·sixty-six (66), in Perrysburg township, 
Wood county, Ohio, more particularly described as follows, to wit: Be
ginning at a point in the west line of said River Track 66, where said 
west line crosses the center line of the river road so called (said river 
road being a southwesterly extension or continuation of Front street in 
the village of Perrysburg), thence north along the west line of said River 
Tract 66, 490 feet to a point; thence south 74° 15' east 661 feet to a point 
in the center line of the river road, so-call~d, at the western extremity 
of a culvert; thence south 6° 30' east 275.2 feet to a point; thence south 
1° 00' west 132 feet to a point; thence south 75° 00' west 707.9 feet to a 
point in the west line of said River Tract 66; thence north along said 
west line 292.5 feet to the place of beginning, containing 8.55 acres 
of land, rn{)re or less." 
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I have carefully examined the abstract of title, and while-as shown by 
said abstract-there are some minor defects in the title I am of the opinion that 
lapse of time has cured them. 

As the property now stands in the name of The :\laumee Valley Pioneer and 
Historical Association of Ohio, no taxes are chargeable against same. 

The abstract of title is enclosed herewith. Respectfully, 

1846. 

EDWARD C. TURlllER, 
Attorney-General. 

COLLATERAL INHERITANCE TAX-ESTATE FOR LIFE OF ANOTHER
ESTATE IN RE~iAINDER-WHEN TAXABLE. 

lV1te1·e a person, other than those having the relation to the testator ?nen
tioned in section 5331, G. o., 103 0. L., 463, and who by the provision of said 
section are exempt from the collateral inheritance tax therein provided takes, 
by the terms of the will of s1wh testator, an estate tor the life of another and 
also an estate in remainder, both of said estates are snbjcct to said collateral 
inheritance tax. 

COLUMBUS, OHIO, August 12, 1916. 

HoN. JoHN V. CAMPUELL, Prosecuting Attorney, Cincinnati, Ohio. 

DEAR Sm:-Your letter of July 21st is as follows: 

""We beg to request your opinion in a collateral inheritance tax mat
ter in re estate of Charles H. Albrecht. The provisions of the last will 
and testament of said decedent affecting the question propounded are 
as follows: 

"'Item 3. All the -rest and residue of my estate, real and per
sonal, I give, devise and bequeath to my executors hereinafter named, 
in trust to have, hold, manage and control for and during the natural 
life of my wife Hermine F. Albrecht, with full power and authority 
to sell, transfer, mortgage, lease, or otherwise to convey and incumber 
all or any part of my estate, publicly or privately and without any 
order of court and to invest and reinvest the proceeds according to 
their discretion. 

" 'During the continuance of said trust my trustees shall pay the 
net income of said estate one-third to my" wife, Hermine F. Albrecht, 
and of the remaining two-thirds one equal part to my son, Carl H. 
Albrecht, one equal part to my daughter, Hulda E. Albrecht, and one 
equal part in equal shares to my son, Robert A. Albrecht and his wife 
Maria Albrecht, or to the survivor of them. 

" 'Item 4. At the death of my wife, Hermine F. Albrecht, said 
trust shall terminate, and my said trustees shall convey, transfer, pay 
over and distribute all of my property in three equal shares absolutely 
and in fee simple as follows: 

" 'One share to my son Carl. 
" 'One share to my daughter Hulda. 
" 'One share to my son Robert A. and his wife.' 
"You will observe that under item 3 Maria Albrecht, the wife of 

Robert A. Albrecht, is taxable, she receiving one-ninth of the Income 
of said estate during the life of Hermine F. Albrecht. 

"In addit.iop thereto, under item 4, she receives either one-ninth 
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or two-ninths of the corpus of the estate in remainder, the quantum 
of her interest in_ remainder depending upon the existence or non
existence of her husband Robert at the expiration of the life estate in 
said Hermine F. Albrecht. 

"We contend that the state is entitled to the percentum tax on the 
present worth of the income bequeathed to the taxable person for the 
life of Hermine F. AlJ?recht, and that upon the death of Hermine F. 
Albrecht, the state is entitled to its percentum tax upon the value of 
the remainder devised to the taxable person, be the same one-ninth or 
two-ninths thereof. 

"The counsel for the estate are contending that we cannot tax the 
income now and the corpus later, or rather that we cannot tax the value 
of the income and the corpus from which said income is derived, that 
if our position be correct, the taxable person would be doubly taxed." 

Section 5331, G. C. { 103 0. L., 463), provides: 

"All property within the jurisdiction of this state, and any interests 
therein, whether belonging to inhabitants of this state or not, and 
whether tangible or intangible, which pass by will or by the intestate 
laws of this state, or by deed, grant, sale or gift, made or intended to 
take effect in possession or enjoyment aft2r the death of the grantor, 
to a person in trust, or otherwise, other than to or for the use of the 
father, mother, husband, wife, lineal descendant, or adopted child, shall 
be liable to a tax of five ver cent. of its value above the sum of five hun
dred dollars. Fifty per cent. of such tax shall be for the use of the 
state; and fifty per cent. of such tax shall go to the city, village or town
ship in which said tax originates. All administrators, executors and 
trustees, and any such grantee under a conveyance made during the 
grantor's life, shall be liable for all such taxes, with lawful interest as 
hereinafter provided, until they have b2en paid, as hereinafter directed. 
Such taxes shall become due and payable immediately upon the death 
of the decedent and shall at once become a lien upon the property, and 
be and remain a lien until paid." 

Section 5333, G. C. { 103 0. L., 463), provides: 

"When a person bequeaths or devises property to or for the use of 
father, mother, husband, wife, lineal descendant, or adopted child, 
during life or for a term of ye3.rs, and the remainder to a collateral heir, 
or to a stranger to the blood, the value of the prior estate shall be ap
praised, within sixty days after the death of the testator, in the manner 
hereinafter provided, and deducted, together with the sum of five hun
dred dollars, from the appraised value of such property." 

In view of the foregoing provisions of the statutes read in connection with 
the provisions of Items 3 and 4 of the will of the said Charles H. Albrecht, de
ceased, it is evident: First, that the life estate of Hermine F. Albrecht, widow 
of said testator, and the respective e,;;tates, per autre vie of Carl H., Hulda E. 
and Robert A. Albrecht are exempt from the tax prescribed by said section 5331, 
G. C., while the estate of Maria Albrecht, the duration of which is measured by 
the life of said Hermine F. Albrecht, is taxable if it can be said that said estate 
is an "interest" in the property of the said Charles H. Albrecht, deceased, with
in the meaning of that term as used in the first part of said section 5331, G. C.; 
f?econd, that the respective estates in remainder of the said Carl H., Hulda E. 
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and Robert A. Albrecht are exempt from said tax while the estate in remainder 
of the said Maria Albrecht is subject to said tax. 

By provision of the latter part of section 5331, G. C., the taxes on the re
spective estates of the said Maria Albrecht become due and payable immediately 
upon the death of the said Ch;nles H. Albrecht, and at once become a lien upon 
said property, and will remain a lien until paid. 

I do not think that the contention of counsel for the estate, as set forth in 
your letter, is justified in view of the above provisions of the statutes taken in 
connection with the provisions of section 5343, G. C., for the reason that in 
determining the estate in remainder for the purpose of estimating the collateral 
inheritance tax the value of the life estate must be deducted from the appraised 
value of the entire estate as found in the manner provided by section 5343, G. C., 
which reads as follows: 

"The value· of such property, subject to said tax, shall be its actual 
market value as found by the probate court. If the state, through the 
prosecuting attorney of the proper county, or any person interested in 
the succession to the property, applies to the court, it shall appoint three 
disinterested persons, who, being first sworn, shall view and appraise 
such property at its actual market value for the purposes of this tax, 
and make return thereof to the court. The return may be accepted by 
the court in a like manner as the original i11ventory of the estate is ac
cepted, and if so accepted, it shall be binding upon the person by whom 
this tax is to be paid, and upon the state. The fees of the appraisers 
shall be fixed by the prohate judge and paid out of the county treasury 
upon the warrant of the county auditor. In case of an annuity or life 
estate, the value thereof shall be determined by the so-called actuaries' 
combined experience tables and five per cent. compound interest." 

Numerous authorities may be cited in support of the proposition that the 
life tenant or the tenant for the life of another, not expressly exempted by the 
statute, is subject to the tax as a legatee, except possibly in the case of a con
tingent life estate. See in re Wolfe, 48 Ohio Weekly Law Bull. 211; Fitzgerald 
v. Rhode Island Hospital Trust Co., 24 R.I. 59; in re Cager, 111 N.Y. 343. 

In the case of Westhus v. St. Louis Union Trust Co., 164 Fed. 795, it was 
held that where a testator died in December, 1901, bequeathing certain property 
in trust to pay the income to the son for life, the life estate of the son became 
vested on the death of the testator and was therefore subject to the inheritance 
tax. In this case, of course, the son was not in the class exempted by provision 
of the statute from the inheritance tax. 

In the case of State v. Probate Court, 112 Minn. 279, it was held that when 
the testator gives the beneficial use of his property for a limited time to one 
person, after which the corpus of the estate goes to another, the right of each 
legatee is subject to taxation, and the fact that both bequests are to the same 
individual will not change the result. It was further observed by the court that 
"to hold otherwise would defeat the entire purpose of the statute, which can 
only be given effect by insisting that when the amount actually paid exists 
the exemption and tax based on that amount is then due." 

On the question of the taxability of a contingent life estate it was held by 
the court in the case of in re Eldridge, 62 N. Y. Supp. 1026 that "where a devise 
is made to two for life and to the survivor of :\1, the remainder to the surviv
ing children of M, and the remainder in fee to the children of A and W, if they 
have issue, the life estates of the first takers are alone taxable, since it is 
impossible to tell which of the children of M will take the second life estate; 
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nor can it be known into what number of shares the estate in remainder will 
be divided." 

It will not 
0

be contended that a vested remainder is not subject to the 
collateral inheritance tax under the provisions of said section 5331, G. C., and in 
view of the foregoing authorities it seems clear to my mind that the respective 
estates of the said Maria Albrecht are taxable unless it can be said that a part 
of her estate in remainder is contingent, the amount of which cannot at this 
time be determined. 

I am unable to concur with you in holding that, in so far as the estate in 
remainder of the said Maria Albrecht is concerned, any part of said estate is 
contingent. · By the terms of Item 3 of said will, as above quoted, Robert A. 
and Maria Albrecht are each entitled to one-ninth of the net income of the estate 
during the life of Hermine F. Albrecht and, assuming that the expectancy of 
the life of Robert A. Albrecht is greater than tliat of Hermine F. Albrecht, the 
interest of the said Maria Albrecht in the net income of the estate during the 
life of the said Hermine F. Albrecht is limited to such fractional part of said net 
income. By the terms of Item 4 of said will the said Robert A. Albrecht and 
the said Maria Albrecht each has a vested undivided half interest in one-third 
of the entire estate in remainder. 

The vested interest of the said Robert A. Albrecht in said estate in remain
der may be disposed of by him during his life, or he may dispose of it by will, or 
if he is the owner of said vested remainder at the time of his death and dies 
intestate, the said interest in said estate will descend under the intestate laws 
of the state. 

It cannot be said, therefore, that Maria Albrecht has an "interest" in the 
estate in remainder of her husband Robert A. Albrecht within the meaning of 
said term as used in the first part of section 5331, G. C., which would be subject 
to the collateral inheritance tax. 

If not already ascertained, the value of the entire estate as well as the 
estate for the life of the said Hermine F. Albrecht, should he determined in 
compliance with the requirements of the foregoing provisions of the stat:utes and 
In the manner therein prescribed. I am enclosing copy of opinion No. 1269, of 
this department, rendered to Hon. George Thornburg, prosecuting attorney of 
Belmont county, under date of February 14, 1916, which will be of some assist
ance to you in determining the estate for the life of the said Hermine F. Al
brecht. 

It was held by my predecessor, Hon. Timothy S. Hogan, in an opinion found 
in the Annual Report of the Attorney General for the year 1914, at page 815, of 
said report, that the way to ascertain the value of a vested future estate depend
ent upon a prior taxable estate under the collateral inheritance tax law is to as
certain the value of the prior estate and to take that value together with the 
sum of five hundred dollars from the appraised value of the whole estate i. e., 
the whole inheritance .subject to taxation. 

The reasoning offered by Mr. !Hogan in support of this conclusion is as fol
lows: 

"It is clear, of course, that this statute does not, in terms, govern the 
ascertainment of the value of a subsequent estate save when the prior 
estate is not taxable. However, In Dow v. Abbott, 197 Mass., 283, under 
statutes, In this respect identical with those of Ohio, the supreme judi
cial court of Massachusetts held that the section corresponding to sec
tion 5333, as amended, should be applied in a case like tliat stated by 
you (similar to the one under consideration). In the language of Rugg, 
J., 'the statute makes no specific provision for a case exactly like this, but 
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the valuation can be ascertained according to the method pointed out in R. 
L. c. 15, section 2 • • * for analogous cases,' (the statute referred 
to being the one which corresponds to section 5333, General Code, and 
the case before the court being one in which the prior and ultimate 
estate were subject to taxation)._ 

"I can find no other authorities upon the question. Under similar 
statutes the supreme court of Illinois holds that a section correspond
ing to section 5333, General Code, should be strictly construed. (In re 
Kingman, 220 Ill., 563.) Such a strict construction would, of course, 
lead to a result opposite to that indicated by the Massachusetts deci
sion above cited, and would support the view that the actual present 
value of the subsequent estate should be ascertained in the way pointed 
out in In re Estate of Dow, supra. However, the Illinois decisions are 
not on· the exact point, and for various reasons I have come to the 
conclusion that the Massachusetts rule should be followed in Ohio. 

"Among the reasons which have led me to adopt this conclus!on, I 
may state that the Ohio statute makes speeific provision for the compu
tation of future values of annuities and life estates (section 5353, of the 
General Code), the provision being that such computation shall be at 
five per cent. compound interest. There is no like provision for com
puting present worth of vested <states to be enjoyed in futuro. It does 
not seem possible to me that tbe legislature would have adopted the 
statutory rate and method of computation above referred to, had it not 
been intended that the same rate and method, if applicable at all, should 
be used in computing present worth. We are thus forced to the con
clusion that in order to make the statute harmonious, the analogy of 
either section 5353, or that of section 5343, or that of both, must be ap
plied to a case which neither one of them covers, viz.: the ascertain· 
ment of the value of a future estate dependent upon the value of a life 
estate which is taxable. That is to say, if neither statute controls, we 
have no statutory rate of interest for the computation of present worth, 
and it seems unlikely that the legislature intended a different rate of 
interest to be used in computing present worth from that which it has 
prescribed for the valuation of life estates and annuities; and if section 
5343 be held applicable, it is equally as reasonable to hold section 5333, 
as amended, applicable." 

I concur in the reasoning given in support of the conclusion expressed by 
my predecessor, as above set forth, as to the proper interpretation of the stat
utes hereinbefore referred to governing the determination of the estate in re
mainder in the case where the life estate is subject to the collateral inheritance 
tax. 

Answering your question, I am of the opinion that the "interest" of the said 
Marla Albrecht in the estate of the said Charles H. Albrecht, deceased, which, 
under the provisions of section 5331, G. C., is subject to the collateral inheri
tance tax, is to be determined by adding to one-ninth of the estimated preRent 
worth of the net income from said estate for the life of the said Hermine F. 
Albrecht, one-sixth of the value of the entire estate in remainder, determined in 
the manner hereinbefore mentioned, and deducting from said sum the sum of 
$500.00 exempted by provision of the latter part of said section 5331, G. C. 

Respectfully, 
Eow ARD C. Tun:qEn, 

Attorney-General. 
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1847. 

BOARD OF EDUCATION-WREN VILLAGE SCHOOL DISTRICT HAS TAX 
VALUATION OF LESS THAN $500,000, BOARD SHOULD SUBMIT TO 
ELECTORS QUESTION OF REORGAll"\fiZING OR DISSOLVING SUCH 
DISTRICT-SECTIONS 4681, 4682 AND 4682-1, G. C., CONSTRUED. 

When a village school district has a tax valuation of less than $500,000, a.s 
required, by section 4681, G. 0., its boara of education should, submit to its elec
tors the _question of reorganizing such district, as provided by section 4682, 
G. 0., or o-f dissolving such district ana joining some contiguous territory as 
provided by section 4682-1, G. G. 

CoLu~wus, OHIO, August 12, 1916. 

Ho:-.-. S. W. Ex:-.-rs, Prosecuting Attorney, Paulding, Ohio. 

DEAR SIR:-1 have your letter of rec<nt date submitting the following state
ment and inquiry: 

"Cecil village school district, Paulding county, Ohio, has a tax valua
tion of $336,!)10, and the board of education thereof still continues to 
act and perform all the duties of a legally constituted board of education 
of a village school district. 

"In accordance with the provisions of section 4682 of the General 
Code of Ohio, does a village school district, which has a tax valuation 
of less than $500,000, legally exist as a village school district, and if 
they refuse and n_eglect to call an election under the provisions of said 
statute, does such village school district automatically become a part 
of the rural school district of the same township whose territory is 
contiguous thereto. 

"I wish you would please pass an opinion upon the above matter 
as early as possible. It has become necessary to build a new school 
house in said district by reason of the old one being condemned, and 
the village board, if such can be done, desires to relinquish their right 
as a village school district, and become a part of the rural school dis
trict, and if your opinion sustains my views on this question, that 
when the village school district has a less valuation than $500,000, it 
becomes a part of the rural school district, and if that is the case, 
the rural district will proceed at once to erect a new school building to 
replace the one condemned." 

Your foregoing inquiry involves a consideration of sections 4681 and 4682, 
G. C., as amended 103 0. L. 545, and section 4682-1, G. C., as amended 104 0. L. 
133. It may be observed that prior to the amendment of the sections afore
said, as found in 103 0. L., 545, ths minimum total tax valuation of the property 
of a village school district was $100.000. As amended in 103 0. L., 545, the 
foregoing sections provide as follows: 

"Sec. 4681. Each village, together with the territory attached to it 
for school purposes, and excluding the territory within its corporate 
limits detached for school purposes, and having in the district thus 
formed a total tax valuation of not less than five hundred thousand 
dollars, shall constitute a village school district. 

"Sec. 4682. A village, together with the territory attached to it for 
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school purposes, and excluding the territory within its corporate limits 
detach(d for school purposes, with a tax valuation of less than five hun
dred thousand dollars, shall not constitute a village school district, but 
the proposition to organize the territory thus formed into a village 
school district may be submitted by the board of education, and shall 
be submitted by the board of education upon the pnsentation to it of 
a wr:tten petition for such purpose signed by 25 per cent. _of the electors 
of the territory thus formed, to a vote of the dectors of the territory 
thus formed at any general or a special election called for that purpose, 
and be so determined by a majority vote of such electors. 

"Sec. 4682-1. A village school district organized as a village school 
district at the time of the passage of this act, or that may be hereafter 
organized, which has a total tax valuation of lEss than five hundred 
thousand dollars, shall continue as a village school district, but the 
proposition to dissolve such village school district may be submitted 
by the board of education, and shall be submitted by the board of educa
t"on upon the presentation to it of a written petition for such purposJ 
signed by 25 per cent. of the electors of such village school district, 
to a vote of the electors of such village school district at any general 
or a sp. cia! elect:on called for that purpose, and be so determined by 
a majority vote of such electors." 

It will be observed that after the amendment of the sections as aforesaid, 
a village district was required to have a tax valuation of not less than $500,000, 
but wher.o prior to said amendment a village school district has been organized 
under the limitation of $100,000, as provided by the prior statute, such village 
district was permitted to continue with the right to dissolve upon a vote of the 
electors thereof order;:d either by the board of education upon its own motion 
or by said board upon the presentation of a written petition for that purpose 
signed by 25 per cent. of the electors of said district. The amendm:nt of said 
section 4G82-1, G. C., 104 0. L., 133, left said t;ectiou as follows: 

"A village school district containing a population of less than fifteen 
hundred may vote at any general or sp<cial election to dissolve and join 
any contiguous rural district. After approval by the county tioard 
such proposition shall be submitted to the electors by the village board 
of education on the petition of one-fourth of the elf.ctors of such village 
school district or the village board may submit the proposition on its 
own motion and the result shall be determined by a majority vote of 
such electors." 

By reason of said amendment· of said section 4682-1, G. C., the right of a 
villaga school district with a tax valuation of less than $500,000 to continue as 
such district was repealed, and by reason of this repeal it is now claimed that 
all village districts, when their tax valuation falls below the limitation of 
$500,000, are automatically dissolved. In other words, it is claimed that by 
reason of the failure of the legislature to make any specific provision for such 
districts to continue as village districts a strict construction of section 4682, 
G. C., precludes any further continuation of such districts as village school 
districts. 

I am unable to concur in this cont2ntion. While the sections atores:1id 
may be susceptible of different constructions, it is my judgment that when 
considered together they afford a complete procedure for the disposition of a 
village district when it falls under the limitation of $500,000 tax valuation as 
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provided in section 4682, G. C., aforesaid. In other words, I am of the opinion 
that the provisions of said section 4682 aforesaid must be given a prospective 
operation in that their provisions mean that when a village district ceases to 
have a tax valuation of $500,000, it shall not continue as a village district 
under its former right as provided by section 4681, G. C., but that in the hap
pening of such contingency it may proceed by vote, under the supervision of 
its board of education, either to organize as a village district and so continue 
as such as provided by said section 4682, or by vote, under the supervision of 
its board of education after the approval of the county board, determine to 
dissolve itself and join some contiguous rural district as provided by section 
4682-1 aforesaid. 

It seems to be the manifest purpose of section 4682, first, to take from a 
village district with a tax duplicate of less than $500,000 the right to continue 
as a village district and, secondly, at the same time to afford it the oppor
tunity by vote to continue as such district. The board of education of any 
village district falling below the limitation aforesaid should know the senti
ment of its citizens in regard to continuing it as a village district, and if no 
petition is presented and the board is of the opinion that the electors of such 
district desire it to continue as a village district they should submit the ques
tion of such continuance to the electors as provided by section 4682 aforesaid. 
If, however, the board is of the opinion that the electors desire such district to 
be dissolved, then either upon a petition or its own motion said board of educa
tion may submit the question of dissolution under the provisions of section 
4682-1 aforesaid. It may be claimed in this connection that this last named 
section was not intended to afford a village school district of the class here 
considered the opportunity to vote under its provisions as it contains no refer
ence to such districts. In view of the original provisions of said section, which 
dealt entirely with village school districts having a tax valuation of less than 
$500,000, such contention is not convincing. A village school district with a 
population of less than 1,500 is certainly empowered under the provisions of 
this section to vote on the question of dissolution regardless of its tax valua
tion, and while such district may have a tax V.llluation of more than $500,000, 
yet the fact, if it should be a fact, that its tax valuation is less than that 
amount presents no obstacle to a vote under its ·provisions. 

My conclusion, therefore, is that when the tax duplicate of a village district 
falls below $500,000, the authority and jurisdiction of its board of education 
en instanti does not cease, but continues to enable said district either to or
ganize as a village district and continue as such or to dissolve as such district 
and join some contiguous rural district. 

In this connection some question may arise as to the disposition of the 
property of such district and of any of its indebtedness should such exist, in 
the event that such district should determine to dissolve and join some con
tiguous rural district. These matters are fully discussed and disposed of in 
an opinion found in volume I, page 554, of the attorney-general's report for the 
year 1915, to which opinion reference is here made. 

Ans·wering your inquiry, therefore, specifically I am of the opinion that 
the village district in question is not dissolved but that its board of education 
should submit to its electors the question of reorganizing as provided by section 
4682, supra, or of dissolving and joining a contiguous rural district as provided 
by section 4682-1, supra. 

Respectfully, 
Enw ARD C. TUIL.'VER, 

Attorney-General. 
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1848. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY VIL
LAGE OF PAYNE. 

COLUMBUS, OHIO, August 14, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

''Re bonds of the village of Payne, in Paulding county, Ohio, for the 
improvement of Oak and Laura streets, in the aggregate amount of 
$22,900.00, as follows: One series, $4,800.00, to pay the village's portion 
of said improvement, and one series, $18,100.00, in anticipation of the 
collection of special assessments upon abutting ana benefited property." 

I have examined the transcript of the proceedings of council and the other 
officers of the village of Payne, relative to the above bond issue; also the bond 
and coupon forms attached, and find the same legal and in conformity with 
the provisions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form 
submitted, and executed by the proper officers, will, upon delivery, constitute 
valid and binding obligations of said village. 

1849. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

APPROVAL, TRA.:>ISCRIPT OF PROCEEDINGS l<'OR BOND ISSUE BY VIL· 
LAGE OF PAYNE. 

CoLu~wus, OnJO, August 14, 191G. 

Industrial Commission of Ohio, Columbus, Ohio. 

"Re bonds of the village of Payne in Paulding county, Ohio, tor the 
improvement of North Main street from the line of present pavement 
to the quarter post between sections 34 and 35, in the aggregate amount 
of $11,750.00, as follows: One series, aggregating $950.00, to pay the 
village's portion of said improvement, and one series of $10,800.00 in 
anticipation of the collection ot assessments upon abutting property." 

I have examined the transcript of the proceedings of council and the other 
officers of the village of Payne, relative to the above bond issue; also the bond 
and coupon forms attached, and find the same legal and in conformity with 
the provisions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form 
submitted, and executed by the proper officers, will, upon delivery, constitute 
valid and binding obligations of said village. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1850. 

CORPORATIOK-HAS AUTHORITY TO !.:\CREASE CAPITAL STOCK BY 
ISSUAXCE OF BOTH CO:\I:\10~ AXD PREFERRED STOCK AFTER 
ITS ORIGINAL CAPITAL STOCK IS FULLY SUBSCRIBED AXD AN 
IXSTALUIENT OF TE:\' PER CEXT. PAID OX EACH SHARE A:\'D 
BEFORE STOCK AUTHORIZED BY SUBSEQUE::\T ISSUE HAS BEE:\' 
SUBSCRIBED OR A?\Y PART THEREOF PAID FOR. 

After its origiual capital stock is fully subscribed and a11 installment of ten 
per cent. paid 011 each share. a corporatioll 111ay increase its capital stock even 
though stocll authori:::ed by a prior certificate of increase has 11ot bec11 subscribed 
or issued aud an iustall111e111 of ten per ceut. has not been paid 011 such shares. 

CoLu~rnus, Omo, August 14, 1916. 

HaN. CHARLES Q. HILDEBRANT, Secretary of State, Colu111bus, Ohio. 

DEAR SIR :-I have your letter of July 20, 1916, requesting my opinion as 
follows: 

"vVe are 111 receipt of a communication from :\Iaxwell and Ramsey, 
attorneys at law, Union Central building, Cincinnati, Ohio, and also a 
·verbal request that we submit the question contained therein to your de
partment for an opinion. The communication reads as follows : 

"'I represent a manufacturiz;g corporation organized u:zder the laws 
of Ohio in 1912, with an original capital stock consisting of twenty million 
common and five million preferred, all of which has been paid in full and 
issued. In 1914 the capital stock was increased to thirty millions by an 
additional five millions of common. all of which has been subscribed, 
paid for, and issued, except two million fi,·e hundred thou~and, which has 
been subscribed and ten per cent. paid thereon. In ] anuary, 1916, the 
capital stock was reduced by the redemption of five million preferred, and 
was thereupon increased by providing for twenty-five million preferred 
and twenty-five million additional common. Fifteen million dollars of said 
new preferred stock has been subscribed, fully paid for, and issued, but 
no part of such authorized increased common stock has been either sub
scribed, paid for, or issued. The total authorized capital stock at the 
present time_ is therefore seventy-five million, of which fifty million is 
common and twenty-five million is preferred. 

" 'The company now desires to further increa5e its capital stock both 
common and preferred. l\fy client has asked my opinion as to whether 
under the laws of Ohio this can be done. I have advised that it can, but 
before taking corporate action to that end will be pleased to know whether 
the secretary will approve a certificate of increase which recites that all 
of the original capital stock has been subscribed, fully paid for, and issued, 
but which will not recite that all of the capita! stock of the company has 
been subscribed and ten per cent. paid thereon. 

"Section 8698 of the General Code provides for changes in capital stock 
by authorizing an increase in the capital stock or the number of shares into 
which it is divided prior to organization, after its original capital stock has 
been fully subscribed for and an installment of ten per cent. on each share 
has been paid thereon. l t also provides that after organization the increase 
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may be made by the holders of a majority of the stock at a meeting 
called for that purpose or at a meeting of the stockholders at which all 
are present in person or by proxy, and also agree in writing to such 
increase. There is no provision in the section as a condition of increase 
except that the original capital stock be fully subscribed for and an install
ment of ten per cent. on each share paid. Therefore, it would seem quite 
clear that all this statute contemplates is, that the original capital stock must 
be fully subscribed and ten per cent. paid thereon, but not any increase 
subsequently authorized. 

(Signed) "'Lawrence :'llaxwell.' 
"vVe would like an opinion on the question as to whether a corporation 

can increase its capital stock after the original capital stock is fully sub
scribed but not a subsequent increase thereof." 

The statement of :'llessrs. Maxwell and Ramsey quoted in your letter discloses 
that the corporation in question has a present authorized capital stock of $75,000,-
000.00, of which $50,000,000.00 is common and $25,000,000.00 preferred. Of this 
stock $25,000,000.00 common and $10,000,000.00 preferred have not been subscribed 
or issued. The question raised is whether such corporation may now secure authority 
to increase both its common and preferred stock without being able to certify and 
certifying that all of. its authorized capital stock is fully subscribed and ten per 
cent. paid on each share. 

Sections 8698 and 8699 of the General Code authorizing and prescribing con
ditions for the increase of capital stock of a corporation are as follows: 

"Section 8698. After its original capital stock is fully subscribed for, 
and an installment of ten per cent. on each share of stock has been paid 
thereon, a corporation for profit, or a corporation not for profit, having a 
capital stock, may increase its capital stock or the number of shares into 
which it is divided, prior to organization. by the unanimous written consent 
of all original subscribers. After organization the increaq· may be made 
by a vote of the holders of a majority of its stock, at a meeting called hy 
a majority of its directors, at least thirty days' notice of the time, place 
and object of which has been given by publication in some newspaper of 
general circulation, and by letter addressed to each stockholder whose 
place of residence is known. Or, the stock may he increased at a meeting 
of the stockholders at which all are present in person, or by proxy, and 
waive in writing such notice by publication and letter; and also agree in 
writing to such increase, naming the amount thereof to which they agree. 
A certificate of such action shall be filed with the secretary of state. 

"Section 8699. Upon the assent in writing of three-fourths in number 
of the stockholders of a corporation, representing at least three-fourths of 
its capital stock, to increase the capital stock, i~ may issue and dispose of 
preferred stock in the manner by law provided therefor. Upon such in
crease of stock, a certificate shall be filed with the secretary of state, as 
provided in the next preceding section." 

In opinion X o. 563 rendered ] une 30, 1915, I referred to and approved an 
opinion of my predecessor, Hon. Timothy S. Hogan, elated :\larch 16, 1914, wherein 
he advised the then secretary of state that an increase of capital stock by the 
issuance and sale of preferred stock is not governed by the conditions stipulated 
in section 8698 of the General Code. So that, capital stock already authorized need 
not be fully subscribed for and an installment of ten per cent. need not be paid 
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thereon prior to an increase of preferred stock solely under section 8699 of the 
General Code. 

This ruling disposes of your question so far as it concerns any increase in 
the preferred stock of the corporation under consideration. 

An increase in the common stock of the corporation must be made under the 
provisions of section 8698 of the General Code above quoted, which provides that 
before a corporation may make such increase its original capital stock must be 
fully subscribed and an installment of ten per cent. paid on each share. The 
original capital stock of the corporation is the stock which it secures authority to 
issue under its original articles of incorporation. 

If it had been the legislative intent to deny a corporation the right to increase 
its capital stock until all its authorized capital stock were first subscribed and ten 
per cent. paid in on each share, such intent could have been easily accomplished 
and clearly expressed either by omitting the word "original" or by using in its 
stead "authorized." 

I am therefore of the opinion that a corporation may secure authority to 
increase its capital stock by the issuance of both common and preferred stock 
after its original capital stock is fully subscribed and an installment of ten per cent. 
paid on each share and before stock authorized by a subsequent issue has been 
suhscribed or any part thereof paid for. Respectfully, 

1851. 

EDWARD (. TURNER, 

Attorney-Genera/. 

APPROVAL, RESOLUTION FOR I:\TPROVE:tiiENT OF CERTAIN ROADS 
IN HURON, MADISON, MAHONING, MIAMI AND LOGAN COUNTIES. 

CoLUMBUS, OHIO, August 14, 1916. 

HoN. CLINTON CowEN, State lligh<,•ay Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your letter of August 11, 1916, transmitting to me for 

e:'amination final resolutions relating to the following road improvements: 

"Huron county, Sec. 'J-2,' Bellevue-Norwalk road, ::\1. l\1. No. I, I. C. 
H. No. 289, Pet. No. 2512. 

"Huron county, Sec. 'A,' Barberton-Greenwich road, I. C. H. No. 97, 
Pet. No. 2520. 

"Madison county, Sec. ~E,' Urbana-London road, I. c. H. No. 194, 
Pet. No. 2635. (1,135 ft.) 

"Madison county, Sec. 'E,' Urbana-London road, I. c. H. No. 194, 
Pet. No. 2635. (17,319 ft.) 

"Mahoning county, Sec. '],' Salem-Alliance road, I. C. H. No. 84, 
Pet. No. 2197. 

"Miami county, Sec. 'F,' Piqua-Sidney road, I. C. H. No. 237, Pet. 
No. 2694. 

Logan county, Sec. 'E,' Richwood-Bellefontaine road, I. C. H. No. 236, 
Pet. No. 2595-T (Bokes Creek township). 

"Logan county, Sec. 'E,' Richwood-Bellefontaine road, I. C. H. No. 
236, Pet. No. 2595-T (Rush Creek township)." 

I find these resolutions to be in regular form 
same with my approval endorsed thereon. 

and am therefore returning the 
Respectfully, 

EDWARD c. TURNER, 

Attorney-General. 
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1852. 

APPROVAL, CERTAIN LEASES FOR 'PARTS OF :\IIA:\II A::\D ERIE 
CAXAL A::\D LAND AT BUCKEYE LAKE, ST. "MARYS AXD IXDIA::\ 
LAKES. 

Cou:~IBCS, OHIO, Augu~t 14, 1916. 

Hox. FR.\NK R FAl'\'ER, Supr.rillfelldellt of Public Works, Columbus, Ohio. 

DEAR SIR :-Under date of August 3. 1916, you submitted to me for approval 
leases of canal lands as follows: 

"Valuation. 
"The C. C. C. & St. L. Railway Company rights-of-way over the 

herme embankment of the :\I iami and Eric canal in \Varren, 
Butler and Hamilton cuunties, heing a renewal of two former 
leases held by this companr--------------------------------$4,981.00 

"G. B. Jl:utter, cottage site at Buckeye Lake_____________________ 300.00 
"K W. Oshorn. cottage site at Buckeye Lake___________________ 300.00 
"II. F. :\utter, cottage site at Buckeye Lake____________________ 300.00 
":\lary Jane :\lorris, one-half lot at Lake St. :\larys_____________ 166.66 
"\\'. H. Edwards, :\1. and E. ·canal land at X apoleon____________ 300.00 
"The Miami Paper Co. :\1. and E. canal land at \Vest Carrollton 100.00 
''Callie C. :\l'iddlcton, cottage site at Indian Lake_______________ 300.00 
"H. M. :\liddlcton, cottage site at Indian Lake__________________ 30().00" 

Upon examination of the above mentioned leases, I find the same to he regular 
and legal in form, and am returning the same to you with my approval endorsed 
thereon. 

1853. 

Respectfully, 
EDWARD C. TuRNER, 

Attomey-Ge11eral. 

SUPERIXTEXDEXT OF AR.:-.IORY-SALARY-\VHEX TDIPORARILY 
ABSEXT IN l\flLIT ARY SERVICE AXD OTHERS PERFORM WORK
COUNTY CO:\IMISSIOXERS MAY WAIVE RIGHTS TO CLADI PER
S6NAL SERVICES OF SAlD SUPERIXTENDEXT. 

IVheu a superillfelldellt of all armory is temporarily abse11/ iu the military 
service of the stale a11d is employi11g aud payi11g others to do his u:ork as superin
telldeut duriug said abse11ce, if the work of the perso11s so employed is satisfactory 
to a board of cou11ty commissioners the latter may well u:aive their rights to claim 
the personal services of said superinlelldeul and should allow aud pay his salary. 

CoLt:MBCS, OHIO, August 16, 1916. 

HoN. jOHN C. D'ALTON, Prosecutiug Attomey, Toledo, Ohio. 

DEAR SIR :-I have your letter of July 24, 1916, as follows: 

"One Eel. Rydman, a member of the sixth regiment, now quartered at 
Columbus, is on the county payroll as superintendent of the armory. 
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''Should the coupty pay him for services as superintendent while he 
is in active military service and not performing the duties of superin
tendent? 

"\Ve understand that your office has made a ruling with respect to 
General .:\Ic::\Iaken who resigned as tax commissioner of this county when 
called upon by the governor to take up his duties as brigadier general of 
the Ohio Guard. \,Y e desire to make our ruling with respect to ::\Ir. 
Rydman in accordance therewith." 

'{our information with .respect to the ruling of this department in the case of 
General ::\Ic::\Iaken is erroneous. His military position was not involved in the 
question upon which the former opinion was rendered. The only proposition con
sidered in that opinion was his right to hold contt:mporaneously the office of a 
member of the county board of revision. and that of a member of the board of 
trustees of the Ohio Soldiers' and Sailors' Orphans' Home at Xenia, Ohio. lt 
was held in said opinion that under the provisions of section 5590 G. C., as amended 
106 0. L. 2i0. he could not contim:e in both olf:ces, but as the provisions of said 
section expressly except from its operation offices in the state militia, said opinion 
had no bearing whatever on his right to continue to hold his military office. \,Yhile 
1 am not in formed as to the exact cause which prompted General ::\1c:\1aken to 
resign from the county board of revision1 I asst:me that he did so because he found 
it impossible to perform the duties of that position in connection with the duties 
devolving upon him as commander of his brigade in Camp Willis. 

In the case prest·nted in your inquiry it of course will be conceded that the 
commissioners, as a matter of law. are entitled to the personal services of said 
superintendent, and the fact that he is not personally performing the duties of his 
employment would constitute a legal defense to his claim for salary. However, 
it appears from the letter of your county auditor that he has employed and is 
paying others to do his work as superintendent during his absence, and that the 
services of the persons so employed are satisfactory, and further that he will 
probably return to his position within a very short time. 

Under all these circumstances. therefore. and in view of the character of his 
present service to the state. I mt:st advise your commissioners not to insist upon 
their technical legal rights under their contract with him, and especially upon 
the defense above mentioned, but to allow and pay said superintendent his salary. 

Respectfully, 
EDWARD c. TURNER, 

Attomey-General. 
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1854. 

SCHOOLS-:\IETHOD OF :\IEASURIXG DISTAXCE PUPILS LIVE FR0:\1 
XEAREST SCHOOL-SECTIOX 7731 G. C. 104 0. L. 133. 

,l{etlzod of measuring distance puf'ils liTe from nearest school under pra<ision 
of section 7731 G. C. 104 0. L. 133. 

CoLt:MBt:S, OHIO, August 16, 1916. 

lioN. JosEPH \V. HoRNER, Prosecuti11g Attorney, Ne·wark. Ohio. 
DEAR SIR:-Yours under date of July 28. 1916, is as follows: 

"The follewing inquiry has been submitted to this office with the re
quest for your opinion upon the question at law raised: 

"'In measuring the distance pupils live from the school house who 
claim transportation under section 7731 General Code. where should said 
distance begin and end?' " 

Section 7731 G. C. 104 0. L. 133, to which you refer, provides as follows: 

"In all rural and village school districts where pupils live more than 
two miles from the nearest school, the board of education shall provide 
transportation for such pupils to and from such schooL The transportation 
for pupils living less than two miles from the school house, by the most 
direct public highway shall be optional with the board of education. \Vhen 
transportation of pupils is provided. the com·eyance must pass within one
half mile of the respective residences of all pupils, except when such resi
dences are situated more than one-half mile from the public road. \Vhcn 
local boards of education neglect or refuse to provide transportation for 
pupils, the county hoard of education shall provide such transportation 
and the cost thereof shall he charged against the local school district." 

\Vhen the first two sentences of the above section are read together, as they 
must be, it seems clear that the effect thereof is to require that the distance of 
two miles therein referred to be measured upon the course of the most direct public 
highway between the residence of the pupil and the school which said pupil is 
required to attend. If, then, the residence of the pupil is upon such public highway, 
in my opinion the distance to the school should be measured from the entrance to 
the curtilage from such highway along the most direct public highway route to the 
nearest point to the school premises. If the residence of the pupil in question is 
not upon a public highway. the distance from the school could not then be 
measured from the entrance to the curtilage in which such pupil resides, the same 
being required to be measured. as abo\·e pointed out. on the most direct public 
highway only. In such case I am of opinion that the distance should be measured 
from that point in a public highway nearest to the residence of the pupil which is 
accessible to the pupil by traveling over the premises only on which such pupil 
resides. If there is no public highway which is accessible to the pupil by traveling 
over the premises on which he resides only, then the distance should be measured 
from that point in the public highway nearest to his residence to which he has 
most convenient access by private right of way, or otherwise. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney-General. 
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1855. 

TREASURER OF STATE-MAY i\'OT RECEIVE COUXTY WARRA!\TS TO 
QUALIFY TRUST COMPANIES TO DO BUSINESS IN OHIO-TEXAS 
COUNTIES. 

The state treasurer ma:)' 11at recei·ve road a1u.l bridge and court house a11d jail 
fu11di11g warra11ts of Live Oak a11d Pa11ola cozmties, Te.ras, under sectiou 9778 G. C., 
so as to qualify trust compa11ies to do busi11ess ilr Ohio. 

CoLUMBUS, OHIO, August 16, 1916. 

HoN. H .. \V. ARCHER, Treasurer of State, Columbus, Ohio. 

D~:AR Sm :-I have your letter of August 4, 1916, in which you request my 
opinion as follows: 

''\V. L. Slayton and Company, of Toledo, Ohio, forwarded to this 
department today, to be placed to the credit of The Commercial Bank, 
Savings and Trust Company, of Findlay. Ohio, for the purpose of quali
fying as a trust company the following: 

""25-State of Texas, 10ounty of Live Oak, 6%, road and bridge 
fund warrants, par value $1,000.00 each _____________________ $25,000.00 

"25-State of Texas, county of Panola, 6%, court house and jail 
funding warrants, par value $1,000.00 each------------------$25,000.00 

""Grand total ___ ------------------ _________ ----------------$50,000.00 

"Under the trust laws, would I, as treasurer, be permitted to accept 
these warrants? I respectfully refer you to opinion Ko. 1314 under elate of 
March 3, 1916, which may have some bearing on the matter in question. 

"These securities are being held here subject to your decision and can 
be examined by you, if desirable. An early opinion will be appreciated." 

I am also in receipt of a letter from 'vV. L. Slayton and Company, in which 
they inclose the opinion of their attorney, Harry E. Thurston of Toledo, Ohio, 
which I have carefully considered. 

The opinion of Mr. Thurston constitutes an excellent argument in support 
of the desirability of extending the scope of section 9778 G. C. by legislative 
amendment. It does not, however, shed any new light upon the proper interpreta
tion of the language of the section as it now stands ; nor does it convince me that 
the conclusion expressed in my opinion of March 3, 1916 (No. 1314 ), is incorrect, 
wherein I advise that you were not authorized by said section 9778 to accept road 
and bridge improvement warrants of Atascoas county, Texas. I have examined the 
warrants referred to in your letter and find them to be securities of substantially 
the same character as the warrants of Atascoas county, referred to in my former 
opinion. 

Without in any way reflecting upon or even considering the value or integrity 
of the securities, but solely upon the limiting language of the statute, I advise that 
you are not authorized, under section 9778, to accept the warrants described in 
your letter. 

Respectfully, 
Eow ARD C. TuRNER, 

A ttamey-General. 
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1856. 

ROADS AXD HIGH\VAYS-XE\V RIGHT OF WAY-COUXTY CO~niiS
SIOXERS MAY AGREE WITH PERSOXS AS TO A~IOUNT OF 
CO~fPEXSATIOX AXD DA~IAGES THEY ARE EXTITLED TO RE
CEIVE BECAUSE THEIR PROPERTY RIGHT IX LAND IS TAKEN 
REGARDLESS OF WHETHER SUCH IXTEREST IS HELD BY LEASE 
OR REVERSIOX. 

In procu1~ing the necessary right of way for road improvement constructed 
by co-operation of the corwty commissio11ers and the state highway commissioner, 
pursuant to section 1191 G. C. et seq., 106 0. L. 627, the couuty commissioners may 
agree with any and all persons lw<-'ing a property right in the land or property 
sought to be appropriated for such purpose, as to the amount of compensation and 
damages to "'''hich such persoll or persons may be entitled by reason of their prop
erty right in the la11d so taken and the damages by them sustai11ed thereby. 

CoLt:MBus, OHIO, August 16, 1916. 

l-IoN. A. C. McDouGAL, Prosecuti11g Attomey, TVoodsfield, Ohio. 

DEAR Sm :-Yours under date of August 7, 1916, is as follows: 

"I desire to have your opinion on the following proposition: Have 
the county commissioners a legal right to compensate, in the way of com
promise, an oil company, for moving rigs and hoiler-house off a proposed 
right of way for a public road? 

"The above question arises where a right of way from an old to a 
new right of way has been changed under the state highway improvement 
law on what is known as the \Voodsfiehl-l\larietta road 1\o. 389, said road 
heing under process of construction. the oil rig and boiler-house being 
located on the new right of way." 

It is learned from the state highway department, upon inquiry, that the im
provement of the \Voodsfield-:\1arietta road, Xo. 389, to which you refer, is being 
constructed by the co-operation of the state highway commissioner and the county 
commissioners of l\lonroe county, pursuant to section 184 of the Cass law, section 
1191 G. C. et seq., 106 0. L. 627, upon the application of the county commissioners. 
In reference to procuring the right of way for improvements of this character, 
which are made upon the application of county commissioners or township trustees, 
section 194 of the Cass highway law, section 1201 G. C. 106 0. L. 631, provides 
in part as follows: 

"If the line of the proposed improvement deviates from the existing 
highway, or if it is proposed to change the channel of any stream in the 
vicinity of such improvement, the county commissioners or township 
trustees making application for such improvement must provide the requi
site right of way. If the board of county commissioners or township 
trustees are unable to agree with the owner or owners of such land or 
property as may be necessary for such change or alteration, or if additional 
right of way is required for the same, and the county commissioners or 
township trustees are unable to agree with the owner or owners of the 
land or property in question then the board of county commissioners or 
township trustees, as the case may be, may by resolution declare it nee-
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essary to condemn and appropriate for public use such land or property, 
and shall proceed to fix what they deem to be the value of such land or 
property sought to be condemned or appropriated, and deposit the value 
thereof with the probate court of the county for. the use and benefit of such 
owner or owners, and thereupon the board of county commissioners or 
township trustees shall be authorized to take immediate possession of and 
enter upon said lands for the purpose aforesaid. * * *" 

From the foregoing it clearly appears that in the case under consideration the 
duty of procuring the right of way for the improvement in question devolves upon 
the county commissioners. The duty on the commissioners imposed and the powers 
conferred may be performed and exercised in the manner in the above mentioned 
section prescribed. Provision is found in said section for condemnation pro
ceedings by which necessary right of way may be had, but this is conditioned upon 
the county commissioners or the township trustees, as the case may be, being 
unable to agree with the owner or owners of the land or property sought to be 
appropriated in respect to the compensation and damages properly payable therefor. 
This condition, precedent to condemnation proceedings, beyond question confers 
upon the commissioners or trustees full authority to purchase the necessary land 
or property for a right of way, ami if they can may agree with the owner or 
owners of the property so taken as to the amount of damage resulting therefrom 
to which such owner or owners may be entitled in any case where an improvement 
of the highway is propo,sed .to he made by co-operation with the state highway 
commissioner. 

\Vhile it is not so stated in your inquiry, l think it may be assumed, from what 
is therein set forth, that the oil company is the owner of some interest, presumably 
a leasehold estate in the land which it is sought to appropriate for a right of way. 
This being true, there are then at least two owners of the land or property in 
question with whom the county commissioners may agree as to the compensation 
and damages which such owners may be entitled by reason of the appropriation 
of the land and property in question for road purposes, viz .. the lessee or oil 
company and the owner of the remainder and reversion of the estate after the 
expiration of the lease. This state of fact would then necessitate an apportion
ment of the whole amount of compensation and damages proper to be paid for 
the right of way in question between the lessees and the lessor or owner of the 
reversion, according to their respective interests in the particular land appropriated. 
If the owner or owners of the reversion or the lessor or lessors have agreed with 
the county commissioners as to the amount of compensation and damages to which 
they are entitled by reason of their interest in the land and property in question, 
it remains for the commissioners to agree, if they are able so to do, with the oil 
company as to the compensation and damages to which it is entitled by reason of 
its rights and interest in the land appropriated, if any Sllch interest or right it has. 
Of course, if the oil company, contrary to the foregoing presumption, has no right 
to have its oil rig and boiler house upon the land in question, it could not be 
entitled to either compensation or damages. The measure of the compensation and 
damages to which the oil company would be entitled, if it has any right or interest 
which could be affected by the appropriation of the land in question, must depend 
upon all the facts peculiar to the case. :t\ ot having before me such facts, I am 
unable to express an opinion upon this question. It is not deemed improper to 
suggest, however, that if the oil field is productive and the property of the oil 
company is being operated, or capable of being profitably operated, and the circum
stances of the case are such that in order to continue the production of oil and 
the utilization of its property and interest therein it would be necessary to re-erect 
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the oil rig and boiler house in another location on the property of the company, the 
cost and expense thereof would constitute a proper element of damage to be 
considered. On the contrary, if the property of the oil company is not susceptible 
of profitable operation in its present location and will not be during the life of the 
lease, then no damage would ordinarily result to the lessee by reason of having 
to remove the same, since the lessee would have to remove this· property at the 
expiration of the lease in any event. 

Cincinnati v. E\·ersman, 4 0. L. Rep. 140. 

The only damage which could result in such case would be measured by the 
value of the right to allow the rig and boiler hom.e to remain in their present 
location during the remainder of the life of the lease. whatever that might be. 

A more definite answer to your inquiry is impracticable by reason of not having 
before me. further facts. 

1857. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney-General. 

idORRIS PLAX BAXK-::\IETHOD OF LOAXING ::\IOXEY XOT AUTHOR
lZED BY LAWS OF THIS STATE. 

The A1 orris Pla11 Ba11k method of /oa11illg money is not authorized by the la7.i!S 
of this slate. 

CoLt:Milt:S, OHIO, August 17, 1916. 

HoN. HARRY T. HALL, SuperilltCI!deut of Ba11ks, Columbus, Ohio. 

DEAR Sm :-Recently I received from your department through ::\lr. \V. E. 
King, chief inspector, a communication in reference to the operation of certain 
banks in this state known as the :\!orris Plan Banks. Submitted with the inquiry 
was certain articles of inrorporaticn. a pamphlet and literature disclosing the 
method and manner of doing business of said banks, and other memoranda re
flecting on the question submitted. 

The question upon which information is sought in said inquiry is whether a 
banking institution is authorized under the statutes to carry on the business of 
making loans and investments as shown by the data submitted in said inquiry, or 
whether such business is within the provisions of the statute with respect to chattel 
mortgage and loan companies. 

Before discussing the facts shown hy the correspondence, literature, advertising 
matter, printed application, note, pass book and other memoranda attached to your 
letter. it will be necessary to consider the statutory law controlling the licensing of 
loan companies as found in section 6346-1 G. C. as amended 106 0. L. 281, which 
is as follows: 

"] t shall he unlawful for any person, linn. partnership, association or 
corporation, to engage, or continue in the business of making loans, on 
plain, endorsed, or guaranteed notes, or due bills, or otherwise, or upon 
the mortgage or pledge of chattels or personal property of any kind, or of 
purchasing or making loans on salaries or wage earnings, or of furnishing 
guarantee or security in connection with any loan or purchase, as afore
said, at a charge or rate of interest in excess of eight per centum per 
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annum, including all charges, without first having obtained a license so to 
do from the superintendent of banks and otherwise complying with the 
provisions of this act." 

The provisions of the foregoing section are very plain. They make it unlawful 
for any person, firm, partnership, association or corporation to engage or continue 
in the business of making loans on plain, endorsed or guaranteed notes or due 
bills, or otherwise, or upon the mortgage or pledge of chattels or personal prop
erty of any kind, or on salaries or wage earnings, at a charge or rate of interest 
in excess of eight per centum per annum, including all charges, without first having 
obtained a license so to do and otherwise complying with the provisions of the act 
of which said section is a part. 

It is provided, however, in section 6346-5 G. C., being one of the sections of 
the act of which the first named section is a part, that 

''l\ othing in this act shall apply to pawn brokers who obtain a muutct
pal license as provided in sections 6337 to 6346, inclusiYe, of the General 
Code or to national banks or to state banks or any person, partnership, 
association or corporation whose business now comes under the supervision 
of the superintendent of banks." 

\Vith the statutory provisions of the foregoing two sections in mind we will 
consider from the memoranda submitted the plan or method under and by which 
a 1\Iorris Plan Bank conducts its business. The data and memoranda submitted 
refer to the plan or method of making loans by one of the banks of the class 
named and this method may be best stated in its own language, which I quote 
from one of its pamphlets attached to your letter, and is as follows: 

"The M.orris Plan Bank makes loans of small amounts for a period 
not exceeding one year, on the basis of character and earning capacity. 

''The borrower executes a note for the amount of the loan, which 
must be signed by two or more co-makers, who thus become responsible 
for its payment. The bank must be satisfied that the borrowers and co
makers are responsible and of good character. For every $50 loaned, or 
part thereof, the borrower agrees to buy a "C" certificate and to leave it 
with the bank as security. vVeekly payments are required on these cer
tificates. If the borrower fails to make his payments, the bank holds the 
co-makers responsible. This is all that is required. 

''The amounts so loaned range from $25 to $500 or more. VVhen the 
note is executed, the "C" certificate purchased is assigned to the bank and 
becomes a security for the note and a ·protection for the co-makers. vVhen 
the borrower has completed his fifty weekly instalment payments, the 
certificate becomes fully paid and therefore equals the amount of the loan. 
Two weeks later his note becomes due and must be paid. He may then 
cash the "C" certificate, pay his note, and close the transaction. 

''Interest (discount) at six per cent. per annum is deducted in advance. 
If the loan is made, but not otherwise, a charge of $1.00 towards the cost 
of investigation is made on each $50 or part thereof. X o charge to exceed 
$5.00 if loan is for $250.00 or more. 

"The whole operation of making and paying off a loan is as follows: 
Suppose you wish to borrow $100. You call at th~ office of the bank 
and make application for a loan. You will be requested to furnish certain 
in formation concerning yourself. lf the in formation gi\·en by you is sat
isfactory. you wiii be handed an application blank with instructions as tQ 
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the manner in which it is to he tilled out hy yourself and your co-makers. 
\\"hen this application is cc:mpleted. it is to he returned to the hank for 
consideration, at which time you will he pro,·ided with a note for the 
amount of your loan and instructions will he gin·n as to ~ignaturc.:s .. \fter 
investigation the application will be snhmittecl to the executive committee 
for their approval. If appro,·ed, you will he requested to call, bringing 
the fully signed note with you. You then agree to huy two "C" certificates 
of the value of $100.00, and upon delivery of the note and assignment to 
the bank of the certificates, you will receive in cash the amount of your 
loan, less the discount and investigating charge. For example: 

''Amount borrowed ------------------------------------ $100.00 
"Less interest (discount) -----------------------$6.00 
"Less charge for investigation __________________ 2.00 8.00 

"Amount received in cash_______________________________ $ 92.00 

"Suppose you receive this payment on a \Vednesday. On or before 
the following \Vednesday, and one each succeeding \Vednesday, you will 
pay to the bank an instalment •of $2.00 on the two "C" certificates pur
chased. vVhen you make your last, or the fiftieth, instalment payment of 
$2.00 on your certificates, you will have paid $100.00 for them. Two weeks 
later when your note is due, and must he paid, you may surrender your 
certificates, for which the bank will pay you $100.00, and use the proceeds 
to pay off your note. In the meantime the bank has the use of the pay
ments made by you for loaning to other borrowers." 

It is further stated by the company in question in its advertisement that it 
obtains the money which it lends partly from its stockholders and partly from the 
investment certificates as explained below. It states that it accepts no deposit 
accounts. It issues two classes of certificates known as class "B" and class "C" 
certificates. Class ''B" certificates are fully paid certificates in denominations of 
$50, $100, $500 and $1,000, interest bearing coupons attached, bearing interest at 
five per cent. per annum. payable semi-annually, January 1st and July 1st. Class 
"C" certificates are the instalment certificates mentioned in connection with the 
method hereinbefore described of making loans. 

It is said with reference to said class "C" certificates that when fifty equal 
instalments have been regularly paid four per cent. interest per annum will be 
allowed on the aggregate amount paid on a "C'' certificate, from and after the 
twenty-fifth payment, f>ro~rided the same has 11ot bee11 f>[edgcd with the ba11k as 

security for a /oa11. 
The foregoing two classes of certificates appear to furnish the only method 

whereby the bank obtains money in addition to its capital stock. 
It appears from the printed application for loans, which is furnished by said 

company to applicants, and from the printed form of note used by said company 
to evidence said loan, constituting of course the contract between the company 
and the borrower, that the purchase of the instalment investment certificate desig
nated as"C," as hereinbefore described, is a condition precedent to procuring a 
loan. In other words, the purchase of this certificate, which must be hypothe
cated as security for the loan, is required as one of the conditions upon which the 
loan will be made and without which it cannot he procured by the applicant. 1 t 
is further provided in the note given as evidence of said loan that if any default 
is made in the payment of any instalment due the company on said ''C" certificate 
hypothecated with said note, or in the event of the default in the observance of any 
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other regulation of said company ''then this obligation at the option of the company 
shall become clue and payable whether clue according to its face or not." 

As before observed, the weekly instalments paid for class "C" certificates are 
not permitted to draw interest when said certificate is pledged with the bank as 
security for a loan. Simply stated, therefore. the conditions upon which this bank 
loans money are: (I) That the loan shall be for a period not exceeding a year; 
(2) that the note must be signed by the borrower and two or more co-makers; 
(3) that a "C" certificate must be purchased by the borrower for the amount of 
the loan; ( 4) that said "C'' certificate must be pleclgecl as security for the loan, 
and (5) that any default in the payment of any instalments clue on said certificate 
makes the whole loan clue at the option of the company. 

It therefore appears beyond question that the purchase of this "C" certificate 
with its consequent obligations for payment is a part of the contract made by the 
applicant in securing his loan and said purchase of said certificate and the pro
curing of said loan constitute one transaction. \Vhatever obligations arc assumed 
in the purchase of the "C" certificate are imposed upon the borrower as a condi
tion for the procurement of his loan as well as the purchase of said certificate. 

To state the matter differently-the company will only agree to make a loan 
upon condition that the borrower shall buy from it a certificate for 
the amou.nt of the loan and agree to pay for that certificate in weekly instalments, 
which if paid as promised will mature the certificate at the time said loan becomes 
due. While it does not appear that the borrower is compelled to surrender his 
''C" certificate in payment of his note when the latter becomes due, it is clearly 
to be inferred t.hat such is the plain purpose of the transaction. lt follows from 
this that whateve-r profit may flow to the company from the purchase of said "C'' 
certificate is in reality the earnings of the loan itself. It is apparent that the 
profit on a loan made under such circumstances will be far greater than the rate 
of interest charged in advance therefor as advertised in said literature. If a 
borrower procures $100.00 and issues his note therefor for one year he receives 
on said note the sum of $92.00. He agrees as a condition of said loan to purchase 
a "C" certificate for the amount of $100.00 upon which he is to pay $2.00 per 
week. Therefore he has the use of $92.00 for one week only. By the payment of 
$2.00 on his "C" certificate the amount is reduced to $90.00, and at the end of the 
next week to $88.00, and at the end of the succeeding week to $86.00, so that it 
is evident upon the face of the transaction that the borrower is not having the 
benefit of the use of the money he actually borrows for the period named in his 
note or for a time any thing near the period so named in his note. 

Attached to your letter are a number of statements including the calculations 
of experts upon the cost to a borrower of a loan made under the foregoing cir
cumstances. If these calculations are true it appears that the cost of the loan 
described in the statement of the company, as above quoted, would equal a dircrct 
charge of interest of at least 19.2% per annum. Should any default be made in 
the payment of any weekly instalments clue under the contract for the purchase 
of said "C" certificate a charge of five cents per week is made on each dollar so 
defaulted, and if there should be charges of this kind made upon each weekly 
instalment the rate of interest· would very materially increase, and m-ight under 
such conditions, it is stated, reach the enormous amount of more than 100% per 
annum. The calculation by which said experts aforesaid arrive at the above figures 
is stated as follows : 

"If 6% interest and a 2% fee is cli~cotmted on a loan of $100 made for 
a year the borrower receives $92. He repays this at the rate of $2.00 a 
week in 46 weeks. During the period of his weekly payments the amount 
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of which he has the actual use is decrea,ed regularly at the rate of $2.00 
a week, these amounts forming a simple arithmetical progression. The 
sum of this progression which is found by multiplying one-half the number 
of payments by the sum of the first and last factors, i. e., 46 divided by 
2 times 92 plus 2 equals $2,162.00, of which he has the use one week. This 
is equivalent to the me of $41.58 for one year. The actual charge of $8.00 
upon this amount is at the rate of 19.2% per annum. 

"A slightly different method gi\·ing the same result is the following: 
"As the borrower pays $2.00 each week, he repays the face of the loan, 

$92.00, in 46 weeks. the payments for the succeeding four weeks being 
$8.00 interest from his own funds. As the payments are equal and at equal 
intervals of one week the average time for which he has the u~e of all the 
46 smns of $2.00 each is one-half the stun of the shortest and longest 
periods, or Y, of I plus 46, which is 23.5 weeks or .451 years. The interest 
divided by the product of the principal and the time in years gi\·es the 
annual rate per cent., in this case 8 di\·ided by 92 times .451 equals 19.2. 

"\Vhere 6% is discounted without a fee the borrower has the use of 
$2,256 for one week or $43.38 for one year. The charge of $6.00 upon 
this amount is at the rate of 13.8% per annum. 

"The foregoing takes no account of penalty interest charged upon 
over.due weekly payments at the rate of 5% per week, and also takes no 
account of the fact that if the borrower, having paid interest for a year 
in advance decides to pay off his loan at the end of the ti rst month he is 
supposed to receive no rebate of unearned interest. OIH"iously this in
creased the rate still further." 

It appears from the foregoing computation of said experts that a loan made 
under this plan would cost the borrower interest at the rate of 19.2% per annum 
and therefore that said companies so making such loans are charging and receiving 
that rate of interest because, as before stated, the borrowing of the money and 
the purchase of the class "C'' certificate constitute but one transaction. 

However, another and perhaps a fairer method of computing the earnings of 
the company upon such loans is found in the following computation : 

"The borrower gives his note for $100.00 receiving $92.00 in cash
$2.00 being deducted for expenses and $6.00 for discount taken out when 
the loan is made. This amount is to be paid by the borrower in fifty 
weekly installments of $2.00 each. That is to say,-for a loan of $92.00 he 
contracts to pay $100.00 in fifty weekly installments of $2.00 each ; as $92.00 
is the amount of money paid by the lender and received by the borrower 
this undoubtedly should be the proper basis on which to determine the 
interest in true discount. The first $2.00 payment being made seven days 
after the loan was made would be in the hands of the lender 358 days 
and the last one 15 days. Following the payments with a decreasing ratio 
of seven days the total number of clays which the lender would have the 
use of the $2.00 would be 9,325 days or 18,650 days for $1.00: hence the 
interest on $1.00 at six per cent. for 18,650 clays would be $3,066--which 
amount repre5ents the interest on the payments. $3,066 added to the $8.00 
which was taken out in the beginning would make $11.06 total income on 
the $92.00 given the borrower. To determine the rate of interest on the 
money actually received we must find what rate per cent. on $92.00 for one 
year produces $11,066. This we find to he 12.03%." 

\\'bile the latter computation lowers the rate of interest, yet it IS immaterial 
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to the question of whether usury is invoh·ed in the contract which of the above 
results represents the correct earnings of the company, for under both compu
tations the rate of interest ohtained is usurious. 

It is maintained, however, by said companies that the purchase of said "C" 
certificate is a separate transaction and entirely disconnected with the contract 
under which the loan is made. ln other words, it is contended that the payments 
mad~ on said ''C" certificate are not and may not be considered as partial payments 
on the loan, and in support of this contention authorities are cited to the effect 
that payments of dues on shares of stock in building and loan companies are not 
ipso facto payments of so much of a loan for which they are hypothecated, and 
that such payments are not applications of the money so paid to the reduction of 
the loan. 

I am not disposed to question the authorities so cited, but it is manifest without 
argument that a share in a building and loan company represents a wholly different 
claim against said company from that of the "C" certificates against the com
panies in question, and that the former rests upon wholly different considerations. 
\Vhen shares are purchased in building and loan companies they are taken for 
better or worse; they represent an interest in the business of the company; they 
may at maturity be worth their par value-they may be worth much more than 
their par value, or they may be worth much less. In the case of the "C" certifi
cates, when they are purchased they represent a liquidated amount, and upon 
maturity become a liquidated demand for only their face value. 

If, however, we accept the contentions of said companies in this respect and 
conclude that the sales of said "C" certificates are not involved in any manner 
whatever in the making of the loan or the payment thereof, then we are confronted 
with other statutory provisions which impose even heavier burdens upon said 
companies. 

It is provided m section 697 G. C. that: 

''Every corporation, partnership or assoCiatwn other than a building · 
and loan association, which places or sells certificates, bonds, debentures or 
other investment securities of any kind, on the partial payment or instal
ment plan, and every investment guaranty company doing business on the 
service dividend plan shall be deemed a bond investment company." 

It is further provided in the succeeding section, namely, section 698 G. C .. that 

"Before doing business in this state, every bond investment company 
shall deposit with the treasurer of state one hundred thousand dollars in 
cash or bonds of the United States or of the state of Ohio, or of any 
county or municipal corporation in Ohio, for the protection of investors in 
the securities of such company. Such deposit shall be made out of the 
paid-up capital stock of such bond investment company." 

If, therefore, as said companies claim, the sale of said "C" certificates is not 
involved in and no part of the loan transaction, then said companies undoubtedly 
are selling certificates on the partial payment or installment plan, and are clearly 
within the definition of a bond investment company, as found in section 697 supra, 
and are therefore subject to the provisions of section 698, supra, and by the sale 
of said certificates are operating a business in violation of the terms and conditions 
of said last named section. 

It appears from the articles of incorporation of one of the companies under 
consideration, a copy of which is submitted with your memoranda, that said cor
poration 
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"is formed for the purpose of conducting a commercial and saving bank 
in accordance with the :\!orris plan of industrial banking and exercising 
all of the powers which may be exercised by a corporation engaged in such 
business and doing all things incident and necessary thereto." 

It appears, therefore, that this company is chartered as a banking institution, 
and it is claimed by all companies doing business under the :\!orris plan in this 
state that they are banking institutions, they being chartered under similar pro
visions. 

These facts, however, are not conclusive of their liabilities under the law nor 
of the rights of your department if as a matter of fact they are operating a business 
which is not within the legitimate functions of a bank. 

It would not be profitable here to discuss in detail what is or what is not a 
hank. \Vhile it is undoubtedly true, as observed by the supreme court in the 
case of Niagara County Bank v. Baker et al., 15 0. S. 68, that 

"In all the American systems of banking, with which we have any 
acquaintance, the furnishing of loans, at fixed rates of interest, to facilitate 
the business and commerce of the country, has been made a cardinal feature 
in the institution of banks, and in giving them extensive corporate 
pri,·ileges," 

it docs not follow that the business of loaning money alone will constitute a 
banking business. On the contrary, it would seem from the authorities that the 
function of receiving deposits is the distinctive feature of the banking business, 
and that the loaning of money not connected with receiving deposits has not been 
considered sufficient to constitute the business of banking. 

Tiffany on Banks and Banking, section 2. 
:Horse on Banks and Banking, section 2. 
lVIiche on Banks and Banking, page 8. 
Bouvier's Law Dictionary, 318. 

It is contended, however, in behalf of the companies in question, that the 
loaning of money is sufficient to establish their status as banks, and that the 
feature of receiving deposits is not a necessary element under the statutes of this 
state in the banking business and especially in the business of those persons, 
companies and corporations coming under the supervision of the banking depart
ment of this state. In support of this contention it is alleged that the provisions 
of section 711 G. C .. section 724 G. C. as amended 106 0. L. 360, and section 9793 
G. C. must be construed as expressly excepting the qualifications of "receiving 
money on deposit'' from corporations doing a banking business in this state. 

Section 711 G. C. provides. 

"The superintendent of banks shall execute the laws in relation to 
banking companies, savings bank, savings societies, societies for savings, 
saving and loan associations, savings and trust companies, safe deposit 
companies and trust companies and every. other corporation or association 
having the power to receive, and receiving money on deposit, chartered or 
incorporated under the laws of this state. * * *" 

Section 724 G. C., amended as aforesaid, provides: 

"At lrast once each year and as often as the superintendent of banks 
may deem necessary, and also when requested by the board of directors 
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or trustees thereof, the superintendent of banks or an examiner appointed 
for that purpose shall thoroughly examine the cash, bills, col!aterals or 
securities, books of account and affairs of each bank, savings bank, safe 
deposit and trust company, savings and loan society or association incor
porated under any law in this state, or any person, partnership or associa
tion engaging in the business of receiving deposits. * * *" 

Section 9793 G. C. provides: 

'~very banking company, savings bank, savings and loan association, 
savings and trust company, safe deposit and trust company, society for 
savings, savings society. and every other corporation or association, except 
building and loan associations, empowered to receive. and receiving money 
on deposits, now existing and chartered or incorporated or which here
after become incorporated shall be subject to the provisions of this chapter. 
* * *'' 

It is claimed that from the language of the foregoing sections it is clear that 
the business of receiving deposits does not necessarily apply to banking companies 
but applies only to the persons, associations or corporations with which it is 
directly connected in said statutes. In other words, for example, in section 711 
aforesaid the term "having the power to receive, and receiving money on deposit" 
applies only to the term "every other corporation or association" mentioned in the 
statute. And, again. in section 9793 aforesaid the words "empowered to receive 
and receiving money on deposit" apply only to the term "every other corporation 
or association." 

I am unable to concur in the conclusion thus urged. X ot only is the business 
of receiving deposits ordinarily considered as the distinctive function of a bank, 
but I think the provisions of section 9796-1 G. C. as amended 104 0. L. 185, show 
very clearly the purpose of the legislature in all these statutes to connect the 
function of rece1vlllg money on deposit with the banking business. This section 
provides as follows: 

"\Vhenever the term 'state bank' is used in this act, the said term shall 
be held to include every corporation or association having the po~er to 
receive, and receiving money on deposit, chartered or incorporated under 
any general or special law of Ohio, but shall not include building and loan 
associations; * * *" 

It appears from the memoranda submitted that the institutions doing business 
in this state under the Morris plan are connected with a parent corporation known 
as "The Industrial Finance Corporation," with which said local institutions have 
contractual relations which authorize them to conduct business under said plan in 
this state. In the contract between the parent corporation and the local corporation 
it is stated in the preamble thereof: 

WHEREAS, it is desirable to develop this system of industrial loans 
and im·estments on a business basis in order permanently to secure the 
advantages to be derived from its successful operation by separate and dis
tinct companies incorporated as independent institutions and designed to 
be operated as such." 

And again in paragraph 1 of the contract it is provided: 

"The corporation does hereby sell, transfer and assign unto the com
pany and its successors all its right, title and interest for the city of 
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----------------· state of Ohio, and the county of state 
of Ohio. in and to the use of a certain system. including copyrights, plans 
anrl form,;, together with all renewals and improvements thereof and 
additions thereto for the conduct and operation of a loa11 a11d im•cstmeut 
busi11ess. known and designated as th~e ~forri, plan and belonging to the 
said corporation. which said copyrights are duly recorded in the office of 
the registrar of copyrights of United States at \Yashington, D. C." 

(\\' riter's underscoring) 

The foregoing provisions taken in connection with the following provisions 
found in paragraph 19 of said contract, to wit: 

"The company further agrees that no substantial rkpartnre shall he 
made from the operation of the ~!orris plan as contemplated hy this con
tract; that it will not accept deposits anrl that in so far as its directors 
deem practicable it will operate in substantial conformity to the rules and 
regulations, a copy of which is hereto attached, for the conduct of business 
under said ~!orris plan." 

indicate conclusively to me that it was never contemplated hy the originators of 
said l\lorris plan that the method of loaning money which it provides should be 
considered as a banking husines<;. In fact, it i,- very clear that the :\!orris plan is 
precisely what its originators call it in their contract with the subordinate com-

. panies, viz.: "A loan and investment husiness." 
In reaching this conclusion other very persuasive facts must be noted. It 

appears from the report of the superintendent of hanks of the state of X ew York 
for the year 1915 at page 30 thereof, that companies operating under the Morris 
plan system in that state are listed as investment companies: 

An examination of the laws of X ew York in respect to such companies dis
closes some very recent amendments which apparently were passed for the especial 
benefit of the ~Iorris plan corporations, and in order to give them a legal status 
without which it was probable their methods were not authorized hy the laws of 
that state. The first amendments rderred to are found in volume 9, chaptee 369 
of the Consolidated Laws of X ew York for the year 1914, being sections 290 et se(\. 

Sections 292 of said chapter provides for a deposit of one thousand ($1,000.00) 
dollars with the superintendent of banks before companies organized under the 
provisions of said chapter may operate. 

In section 293 thereof we lind a delegation of powers to said company, among 
which is found the authority "to sell choses in action owned, issued, negotiated or 
guaranteed" by said company. And in paragraph 2 of sairl section said companies 
are authorized to receive money or property in installments or otherwise from 
any person or persons with or without an allowance of interest upon such install
ments. 

In paragraph 4 thereof they arc authorized 
"To dcrlnd interest in arh·ann· on loans at the rate of ,ix per ccntun. 

per annum. prodrlerl such loans ar<' 'l'l'llf(•rl loy a"ignmcnts rot choses ir, 
aetion or othf'r cvirlenc<'s of inrl('bterlnrss issncrl hy it anrl to he paid fot 
in uniform monthly or wcl'kly installtn('nh." 

~airl last namt•<l paragraph wa- amt•JJ<Ied t .. take din·t ~larch ~II, 1915, said 
amendment h('ing fnunrl in vohmw W of the ( 'onsolidaterl Laws nf .;aid state for 
the year 1915 at page 34 thereof. Said amendment reads as follows: 

H-Yo\. II-A. G. 



1410 OPINIONS 

"To deduct interest in advance on loans at the rate of six per centum 
per annum, provided such loans are secured by assignments of choses in 
action or other evidences of indebtedness issued by it and to be paid for in 
uniform monthly or weekly installments. To charge for a loan exceeding 
fifty dollars made pursuant to this subdivision one dollar for each fifty 
dollars or fraction thereof loaned for expenses including any examination 
or investigation of the character and circumstances of the borrower, co
maker, or surety, and the drawing and taking the acknowledgment of 
necessary papers, or other expenses incurred in making the loan; provided, 
that no fee collected hereunder shall exceed five dollars. 

"If any such loan made pursuant to this subdivision is fifty dollars or 
less, such charge shall not be more than one dollar. * * *" 

An additional paragraph was also added to said section on said date, which 
reads as follows: 

"To impose a fine of five cents for each default in the payment of one 
dollar or a fraction thereof at the time any periodical installment upon a 
certificate assigned as collateral security for the payment of a loan made 
pursuant to subdivision four of this section becomes due, provided, how
ever, that such fines shall not be cumulative; that no fine shall be imposed 
for more than four successive defaults, and that the aggregate of such fines 
collected in connection with any such loan or renewal thereof shall not 
exceed one dollar." 

It is manifest that the foregoing laws apply in every particnlar to companies 
operating under the ::\Iorris plan, and as before observed gives them a protection 
and legal status not provided for by the laws of this state. 

Special legislation for the benefit of such companies was also enacted by the 
legislature of the state of Rhode Island, while I am informed that in the states 
of Kentucky, Pennsylvania, Texas, New Jersey, \Visconsin and Illinois additional 
legislation was found necessary to give such companies authority to operate, and 
that the legislatures of said states are now considering the question of enacting 
the same. 

In view of these considerations it is apparent that such companies now have 
no place in the laws of this state, and I am therefore impelled to conclude that 
without additional legislation here, companies operating under the ::\!orris plan 
have no legal status in this state. 

What is here said is not to be understood as a criticism of such plan. It 
may possess advantages to borrowers not found in the methods of other com
panies engaged in loaning money in this state. \Vhen, however, all that may be 
said in favor of this plan has been considered, it does not remove the fact that 
there is no law in this state providing for companies operating under such plan, 
and that it possesses features which are dearly in violation of the laws now upon 
our statute books. 

As your inquiry was prompted by the fact that applications are now pending 
before you for certificates to commence business under said plan, which certificates 
are necessary by virtue of the provisions of section 9720 and 9721 G. C., I must 
advise that said certificates may not legally be granted by you and that the com
panies now asking for said certificates to operate under said plan are not lawfully 
entitled to commence business in thi> state. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 
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QUESTIO~ OF SA~!TY OF PERSON .\CCUSE.D OF CRDIE-BEFORE 
AXD .\FTER I~DICT:\IEXT-HO\\' DETER~liXED-WHE~ I~SANE 
PERSON IS CO~DIITTED TO LDIA ST.\TE HOSPITAL-PROCEDURE 
-COSTS CA~XOT BE COLLECTED FRO~! ST.\TE WHERE PERSON 
FOUND GUlL TY OF CRDIE IS IX SA:\IE VERDICT FOUND TO BE 
INSAl'\E. 

Section 13577 G. C. provides for the disposition b::; the commo11 p!eas court 
of a pcrsou accused of crime bcjore indictme1zt u:lzcn the question of sanity is 
raised before tlze grand jury. 

Section 13614 G. C. provides for the disposition of oue ucmsed of crime after 
indictment by the commo1z pleas cnurt ,_.,,,., the question of insanity is raised 
before trial. 

Cuder the proz·isious of sections 13577 and 13614 G. C. the common pleas court 
is vested witlz jurisdiction to cnmmit the accused. <dzcu found to be i11salle, to the 
Lima State 1! ospital. 

Section 13608 G. C. provides a special proceedillg to try tlze questio11 of sa1zity 
of o11c accused of crime, and 011 such jiudi11y jurisdictirm to wmmit the accused 
iusalle persoll is tra11sferred to the probate court uuder the provisiolls of sectio11 
13610 G. C. 

Sections 13577 aud 13614 G. C. contemplate the dctcrmillatioll of the question 
of sauity and the commitment of tlzc accused i11smze person to the Lima State 
Hospital for special treatment zmtil restored to reason ,,•/zen he may be placed on 
trial for the ofte11se charged. 

A verdict ji1zding the accused guilt].• mzd i11sa1le at the time of trial is uot au
tlzori::ed a11d should 11ot be received, os one who is i11sane camzot be said to be in 
position to make a proper defense i11 a crim·i11al case. 

Costs taxed in a crimi11al case calliZOt be collected from the state where a 
Person f01md guilty of a crime is iu the same z•erdict found to be insaue and com
mitted to the Lima State If os1~ital, because of hi> iusu11ity 1w judgweul beiuy 
pro11ouuced by tlze court to e11force the ·verdict of guiltJ•. 

CoLe~rsrs, 0Hro, August 19, 1916. 

HoN. LINDSEY K. CooPER, Prosecutillg Attorney, Ironton, Ohio. 

DE.\R Sm :-Your request for an opinion is as follows: 

"One Scott Grubb was indicted at the last term of our common pleas 
court for larceny. Being in indigent circumstances, the court appointed an 
attorney to defend him. On the trial two defenses were made: First, 
that he did not burn the building. Second 'Insanity.' The jury acquitted 
him solely on the ground that he was insane. Judge Corn was undecided 
as to how to tax the costs in the case, and, after investigation, I was 
unable to advise him. He suggested that I write you and inquire your 
holding as to whether the state would pay the costs in a case of this kine!. 
Inasmuch as the jury holds the defendant to ht• insane. we felt that the 
costs could not be taxed against defendant. * * *' 

In your subsequent letter you state that you were mistaken in the statements 
made in your first letter to the effect that the jury acquittt·rl Scott (;ruhb solely 
on the ground that he was insane. ami that the journal entry shows that the verdict 

'of the ·jury found him. 
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"(iuilty of ar, .. n in the manner an<l form ::h ht• 'tantl, chargeJ m the 
imlictment, but we tim! him now to be insane." 

Section 3016 of the General L'ude i~ as folluws: 
"In fel"nies, when the tldellllant is cun\·ictecl the cusb oi the justice 

of the peace, police judge, or ju:-.tice, mayor, mar;;hal, chief of police, 
constable ancl witnesses, shall he paicl from the county trea,;ury and in
serted in the judgment of con\'iction, so that such costs may he paid to 
the county from the state treasury. In all cases, when recognizances arc 
taken, forfeited and collected and 110 conviction is had, such costs shall be 
paid from the county treasury." 

One of the questions to he considered iirst in connection with your request 
for an opinion is as to the authority of the judge of the common pleas court, 
under the verdict rendered in this case, to commit the Defendant Grubb to the 
Lima State Hospital, and resort must he had to several statutes which deal with 
the disposition of insane persons accused of or indicted for crime. 

The Lima State Hospital is an institution which has been especially designed 
for the care and special treatment of the criminal insane and special classes of 
insane persons who cannot be satisfactorily cared for in the regular hospitals 
for insane. 

Section 13577 of the General Code, which deals with the disposition of a 
person accused of crimt· in connection with whom the question of in:-.anity is raise<! 
before the grand jury, is as follows: 

"If a grand jury upon investigation of a person accused of crime 
finds such Pt'r!<on to he in!<ane, it shall report such ilnding to the court of 
common pleas. Such eourt shall ortlcr a jury to he impanl'it•d to try 
whether or not the accu!'eu is !'anc at the time of such impanelling, and 
such court and jury shall proeeed in a like manner as proYirled hy law 
when the qut·stion of the sanity of a person indicted for an offense is raised 
at any time before sentence. If such pt·rson is then found to he insane 
he shall he committed to the Lima State Hospital until restored to reason. 
This !<ection shall not he in force and effect until the Lima State Hospital 
is ready for the reception of inmates as certified to the courts by the 
goYernor and secretary of state." 

Section 13614 of the General Code, which was enacted to care for insane 
persons under indictment, is as follows: 

"If a person under indictment appears to be insane, proceedings shall 
be had as provided for persons not indicted hecause of insanity. If such 
person is found to be insane he shall be committed to the Lima State 
Hospital until restored to reason when the superintendent therlof shall 
notify the prosecuting attorney of the proper county who shall proceed, as 
provided hy law, with the trial of such person under indictment." 

It is provided that section 13577 and 13614 of the General Code, supra, are 
not to be in full force and effect until the Lima State Hospital is ready for the 
reception of inmates as certified to the court by the governor and secretary of 
state; that condition having been met, the sections referred to arc in full force 
and effect. 

L"nder the provisions of section 13577 of the General Code, supra, the common. 
pleas court is vested with jurisdiction to commit an insane person accused of 
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crime hut who h;l'; not been indictecl when such pnsnn has bern ccrtiliecl to th•· 
common pleas court hy the gratH! jury. The procedure pn·,crihed is that a jury 
shall he impanelled to try thl· questimt of sanity of such person, and if it shall be 
found that he is insane he shall hl· committee! to the Lima State Hospital until 
restored to reason. 

Under the prorisions of section 13614 of tlw (;em·ral Code, supra, the court 
is vested with the ;;anw juriscliction in !lealing with an itl:'am· person who is under 
iJH!ictment. 

Section 1985 of tht· General Code provides, in part, as follows: 

"The Lima State Hospitat shall he used for the custody, care ancl spe
cial treatment of insane persons of the following classes: * * * 

"Persons acctbed of crime hut not inclictecl because of insanity. * * * 
Persons indicted hut found to he insane. * * *'' 

It is clear from a reading of section, 135i7 ancl 13(>14 of the General Code, 
supra, that the intention of the general assembly in their enactment was to pnwide 
that persons within the jurisdiction of the common pleas court either held to the 
grand jury before indictment or after indictment should not he called to answer 
for the offenses with which they \\'ere charged if they were 'uhjects for admission 
to the Lima State Hospital because of insanity until they harl had the benefit of 
the treatment at Lima State Hospital and had been restorer! to reason, and the 
onlinary proceedings in th<: probate court were obviated hy placing the jurisdiction 
to commit under the special provisions of sections 135i7 and 13614 of the General 
Code in the common pleas court. lt is clear from a reading of the sections re
ferred to that it is contemplated that the question of insanity shall be raiser! in 
the common pleas court in advance of the trial of the accused. 

Prior to the going into effect of sections 13577 and 13614 nf thl' General Code, 
supra, provision was made for the trial of the question of the sanity of a person 
indicted in section 1360R of the General Crle, which is as follows: 

"\\'hen the attorney of a person indicted for an offense suggests to 
the court in which such indictment is pending, and before sentence. that 
such person is not then sane and a certiticate of a reputable physician to 
that effect is presented to the court, such court shall onl11r a jury to he. 
impaneled to try whether or not the accu,'t·d is sane at the time of such im
paneling. Thereupon a time shall be tixed for a trial, a jury shall be drawn 
from the jury-box and a venire issued, unless the prosecuting attorney or 
the attorney of the accused demand a struck jury, in which case such jury 
shall be selected and summoned as required by law. The jury shall be 
sworn to try the question whether the accused is or is not sane all(! a true 
verdict given according to the law and the evidence, and, on the trial, the 
accused shall hold the affirmative." 

It will he obsern~d that the prncerlure therein authorized is special in its nature, 
that the sanity or the insanity of the accused may he determined hy three-fourths 
of the jurors, ami that upon- a linding hy the jury that the person accused of 
crime is insane the fact of the timling shall be certified to the probate court under 
the provisions of section 13610 of the General Code, anrl the probate court is vested 
with jurisdiction to dispose of the accused as upon inquest hac!. 

In the case under consideration it does not appear that the question of the 
insanity of the defendant was raised prior to the impaneling of the jury to try 
him for the offense with which he was charged, hence resort was not had to either 
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section 13577. to 13614, nor 13(,()8 of the General Code. I am at a loss to unckr
stand how upon the trial of the Jefendant fur the crime 11ith which he 11as 

charged, ami in the absence of any of tht· "pecial proceeding,; prnvidecl by law, 
c:1·id~nce could he adduced as to his imanity at the time of the trial, and in the 
absence of any such evidence how the jury could arrive at a ,·erdict such as 
appears to have heen rendered in this case. 

\Yhile the judge of the common pleas court would. as hefore stated, he vested 
with jurisdiction to commit a person accused of or indicted for crime to the Lima 
State Hospital under authority of the special proceedings provided for and referred 
to above, there is grave doubt in my mind as to the regularity of the verdict 
which appears to ha1·e been received by the court and upon which the commit
ment of the accused to the Lima State Hospital was made. The defendant either 
stands as convicted of the crime with which he was charged and the portion of 
the verdict declaring him to he insane is surplussage, or the verdict should be set 
aside on the ground that the defendant was insane at the time of the trial, there
fore not in position to make a proper defense in the criminal proceedings. Tf the 
former proposition should be accepted and the conviction of the defendant should 
he regarded as regular, the jurisdiction of the judge of the common pleas court 
would, in my opinion, be limited to the sentencing of the defendant to the peni
tentiary or reformatory, as the case may be. If the defendant were sentenced 
to the penitentiary or to the reformatory and he was found to he insane, he 
might he dealt with under the provisions of sections 1841-2 and 1841-3 of the 
General Code as amended 103 0. L., pp. 681-682, which are as follows: 

"Sec. 1841-2. All persons committed to any institution under the con
trol and management of the Ohio Board of Administration shall be con
sidered as committed to the control, care and custody of such board. 
Upon resolution, duly entered upon the minutes of the board, any person 
committed to one of such institutions may, for reasons set forth in such 
resolution, be transferred to any other institution ; provided that, except 
as otherwise pr01·ided by law, no person shall be transferred from a 
henevolent to a penal institution. 

"Sec. 1841-3. The board of administration acting as a commission of 
lunacy may adjudge any inmate in any institution under its control, or in , 
any county jail, to be insane, feeble-minded, or epileptic, and may remove 

·such inmate to any one of the state hospitals, or to the institution for 
feeble-minded, or to the Ohio hospital for epileptics." 

The particular question propounded by you is as to whether or not the state 
should in the case under consideration pay the costs which have been taxed. From 
the facts as presented by you, the defendant stands convicted of the crime with 
which he was charged: however, it appears that judgment has not been pro
nounced by the court by the imposition of sentence for the crime of which he was 
found guilty, and as the machinery provided hy law for the payment of costs by 
the state in felony cases where a c01wiction has been had is dependent upon the 
sentencing of the accused and his commitment to the warden of the penitentiary 
or to the superintendent of the reformatory, as provided in sections 13720 to 13727, 
inclusive, of the General Code, there is no ground upon which the costs in this 
case under its present status can he collected from the state. The conviction of 
the defendant followed by the imposition of sentence would, under the provisions 
of sections 13722 and 13723 of the General Code, authorize the clerk to make up a 
cost bill and issue execution to the sheriff of the county in which the indictment 
was found against the property of the defendant for the costs of the prosecution. 
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Howen·r, this ca,;e has nen·r reached that stage, inasmuch, as stated ahon\ the 
judgement of the court on condction was not pronounced . 

.\,ide from the question of the regularity of the proceedings which resulted 
in the commitment of the rlefendant to the Lima State Hospital, as· referred to 
ahove. it is my opinion that in view of the failure of the court to pronounce 
judgment sentencing the defendant to the penitentiary or reformatory, and his 
not heing delivered to the warden of the penitentiary or to the superintendent of 
the Ohio state reformatory, there is no machinery prO\·ided hy law which will pro
vide for the payment of the costs by the ~tate. 

Respectfully, 
EDWARD c. Tt:RNER, 

A ttonze:y-Gclle''ll. 

1859. 

COUXTY cm.I:\IISSIOXERS-SECTIOXS 2353 AND 2352 G. C. COXSTRUED 
-PROVISIOX FOR GI\'1:\G .FIFTEE:\ D~\YS :\OTICE \\'HEX ESTI
:\IATED COST OF COXTRACT DOES XOT EXCEED ONE THOU
SAXD DOLLARS, DIRECTORY-IF C0:\1:\IISSIOXERS DETEIUIINE 
TO GIVE FIFTEEX DAYS' XOTICE S.UIE :\IA Y BE GIVEX BY POST
IKG, OXLY. 

The pro·l-'isiol!s of sectiou 2353 C. C. as to the gn•wg of fifteen days' uoticc 
when the estimated cost of a contract docs not e:rceed one thousand dollars, are 
director:y a11d cowzt.v commissiuuers may adopt such piau if tlzey sn desire, or may 
follow the gclleral pro<•isious of the /au.• a11d adz•ertise as provided by section 
2352 G. C. If, however, the commissioners determine to give fifteen days' 11otice, 
as provided by said section 2353, aforesaid. thw sllclz notice may be giveu oul:y by 
posting, as therein provided. 

CoLt::IIBl'S, OHIO, August 19, 1916. 

The Bureau of llzspectiun and Supervision of Public Offices, Columbus. Ohio. 

GE:>TLD!f.:> :-I have your letter of .·\ugust 10, 1916, submitting the following 
inquiry: 

"\Vhere the estimated co,.;t of a public building, hridgc or bridge 
sub-structure, or addition to or repair thereof. does not exceed one thou
sand dollars, may the county commissioner,; ,;till advertise notice to con
tractors a' provirled hy section 2352 G. C., or is the language of st·ctinn 
2353 mandatory in requiring them to give notice of the letting hy posting 
on bulletin hoarrl where the l'stimaterl cost is less than one thousanrl 
dollars?" 

Sections 2352 anti 2353 (;, C., to which you refer in your foregoing inquiry, 
prol"irk as follows: 

"Sec. 2352 (;. C. \\"hen the plans, rlrawing,, representations, hills of 
mal<'rial. spt•cilicatiotts anti estimate-. an· so mariC' anrl approvt·rl. the county 
mmmhsinners shall gin- pnl>lic notice in two of tht· principal papt'rs in 
tlw county ha\'ing the largt·st cin:nlation therein. of the tinll' wht•n anti 
thl' place whC're 'ealerl propo,.;als will he nTein~<l for performing tlw 
lal>ur anti fnrnishing the materials necessary to the erection of buch huilti-
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ing, bridge or bridge substructure, or addition to or alteration thereof, and 
a contract based on such proposals will be awarded. If there is only one 
paper published in the county, it shall he published in such paper. The 
notice shall be published weekly for four consecutive weeks next preceding 
the day named for making the contract, and ~tate when and where such 
plan or plans, descriptions, bills and specifications can be seen. They shall 
be open to public inspection at all reasonable hours, between the date of 
such notice and the making of such contract. 

"Sec. 2353 G. C. \\'hen the estimated cost of a public building. bridge 
or bridge substructure or of making an addition to or repair thereof does 
not exceed one thousand dollars, it shall be let as heretofore provided, 
but notice of the letting need be given for only fifteen days, by posting on 
a bulletin hoard or by writing on a blackboard in a conspicuous place in 
the county commissioners' or auditor's office, showing the nature of the 
letting and when and where proposals in writing will be received. Plans 
or specifications, or both as hereinbefore provided shall be kept on file 
during the fifteen days and open to public inspection." 

The foregoing sections were originally a part of section 798 R S., which, as 
amended in 98 Ohio Laws, 19, and prior to the codification in 1910, read as follows: 

"After such plans, descriptions, bills of materials, specifications and 
estimates are made and approved, as required hy this chapter, the county 
commissioners shall give public notice in two of the principal papers in 
any such county having the largest circulation therein : but if there is only 
one paper published in such county, then it shall be published in such 
paper of the time and place, when and where sealed proposals will be 
received for performing the labor and furnishing the materials necessary 
to the erection of any such building, bridge or bridge substructure, or any 
addition to or alteration thereof, and a contract or contracts based on 
such sealed proposals will be made. which notice shall be published weekly 
for four consecutive weeks next preceding the day named for making such 
contract or contracts, and shall state when and where such plan or plans, 
descriptions, bills and specifications can be seen, and which shall be open 
to public inspection at all reasonable hours, between the date of such 
notice and the making of such contract or contracts: hut when the esti
mated cost of any public building, bridge or bridge substructure or of 
making any addition to or repair of the same does not exceed one thou
sand dollars, the same shall he let as heretofore provided, but notice of 
such letting need only be given for fifteen days, and said notice shall only 
he by posting on a bulletin hoard or by writing on a blackboard in a 
conspicuous place in the county commissioners' or auditor's office, showing 
the nature of the letting and when and where proposals in writing will he 
received, plans or specifications, or both as hereinbefore provided shall 
he kept on tile during said fifteen clays and open to public inspection, ami 
when fhe estimated cost of any public building, bridge or hridge sub
structure or of making any addition thereto or repair thereof does nut 
l'XCeed two hundred <lollars, the same may he let at private contract 
without any publication or notice thereof." 

It will he oh,erved that hut little change \\as made hy thl' codifying com
tni"ion in the foregoing 'tatnte l"Xct'pt to •lh·i•le it into three sections, \ iz., 2352, 
2353 and 2354 (;. C. There is nothing in the prc,ent language of section 2353, 
aforesaid, to ju:,tify the conclusion that its provisions in reference to the giving 
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of fifteen days notice may he regarderl as mandatory. \\'hile it is true that in 
the original section 798 R. S., aforesaid, it is provided that said fifteen days 
notice shall "only he hy posting," as therein directed, yet the. effect of this pro
vision is only to make the method of posting mandatory after the decision is 
made to give notice for only tifteen days. 1 am unable tu conceive upon what 
theory the wore! "need," a~ used in said section, may he gin~n the force an<! effect 
of a command. 

Prior to the aforesaid ame11<lment of section 798 R. S., and hy the amend
ment of said section found in volume 85 Ohio Laws 221, it was prm·ided as follows: 

"But when the estimated cost of any public building or a bridge, and 
the substructure· thereto, or of making any addition to or n·pair of any 
public building, bridge and substructures for the same does not exceed one 
thousand dollars; the same may he let at pri\·ate contract without pub
lication." 

In the case of State ex rei. v. Commissioners, 2nd X. P., 11. s., 2Gl, the court 
having under consideration the legality of certain contracts which had been made 
under the provisions of said section 798 R. S., as amended in volume 85, aforesaid, 
in referring to this particular provision used this language: 

"After all this is done the auditor shall advertise for sealed proposals, 
as directed in section 798 R. S., and the only discretion the commissioners 
can exercise is the making of a contract without a<lvertising, when the 
estimated cost of the hridge and the substructure dm·s not exceed one 
thousand dollars, and this discretion does not mean the omission of any of 
these preliminary acts or the utter disregard of the rights of the public." 

The court in the foregoing case construed the then provisions of said section 
798 as vesting the commissioners with a discretion in the matter of letting the 
contract without advertising. Further investigation of the provisions of said 
section 798, prior to the last named amerulmcnt, shows that in volume (,S 0. L., 
pags 103, the provision here under consideration was carrie<! in the following 
language: 

"Provided that when the cost of a building or a hri<lgt· or of making 
any a<lrlition to or repair of any building, will not exceed om' thousand 
dollars, the commissioners may, if they are of the opinion that the interest 
of the public will he the hest suhserve<l therehy. cause such huil<ling or 
hri<lge to he built. or such addition or repair to he ma<le by private con
tract, without publication or pnhlic letting, as is provided in this an<! the 
following section." 

It will thus he observed that under the original pronswns of the law in respect 
to contracts less than one thousand dollars, an exception was made from the 
general provision requiring adnrtising. which was purely permissh·e and which 
wsted the county commissioner,; with a discretion to determine for themselves 
whether contracts coming within that class should he advertised as required hy 
the general provisions of the law, or let by private contract. 

It clearly appears to have been the purpose of the legislature in the prior 
enactments of the exceptions to the general law in respect to the contracts under 
consideration here, to make such exceptions discretionary with the county com
mtsstoners. By reason of this general purpose, as thus plainly expressed in a 
former provision of the law, I conclttdt' that no change in this regard was intended 
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in the present amendment as it now appears in said section 2353, and that the 
provision of said section, viz., "but notice of the letting need be given for only 
fifteen days" is one intended to be permissi\·e only, and that there is still reserved 
to the commissioners the right to advertise, as provided in section 2352 aforesaid. 
If in their judgment such plan would he more beneficial to the county. 

I am of the opinion, therefore, that the provisions of section 2353, supra, as 
to the giving of fifteen days' notice, when the estimated cost of the contract does 
not exceed one thousand dollars, are directory and that the commissioners may 
adopt such plan, if they so desire, or may follow the general provisions of the 
law and advertise, as provided by section 2352 G. C. If, however, the commis
sioners determine to give fifteen clays' notice, as aforesaid, then such notice may 
only be given by posting, as required by said section 2352 G. C., aforesaid. 

Respectfully, 

1860. 

EDWARD C. TURNER, 

Attorney-General. 

POST-MORTEivi EXAMINATIONS-OHIO HOSPITAL FOR EPILEPTICS
-IF RE:\IAII\'S CLAL\IED BY RELATIVES, THEIR COXSEXT ~lUST 
BE OBTAINED-EXCEPTIO!\', DEATH FRO~I VIOLENCE. 

Post-111orfinll examiuations of the re111ai11s of patieuts 1cho die iu the Ohio 
Hospital for Epileptics, whose rcmaius are claimed by the husband, wife or wxt 
of kin, may be 111ade 1c•ithout the consent of the husband, wife or uext of kin only 
in those cases in which it is supposed that death resulted by violence, whereby an 
inquest is required to be held. 

CoLUMBL'S, 0Hro, August 19, 1916. 

The Ohio Board of Administration, Colu111blls, Ohio. 
GENTLEMEN :-I am in receipt of a request for an opnuon from Dr. G. G. 

Kineon, superintendent of the Ohio Hospital for Epileptics, which is as follows: 

"I should like an opinion regarding the extent of our rights to make 
post-mortem examinations on bodies of patients who die at the Ohio 
Hospital for Epileptics. 

•'Jt has been our custom to hold post-mortem examinations on our 
patients, provided we could get the consent of the relatives. However, 
there have been some cases which we very much desired to examine after 
death in order to be absolutely sure of the diagnosis, hut w~re unable to 
do so because the relatives refused consent." 

In accordance with the practice of this department the opinion on the foregoing 
question is being addressed to you. 

\\'ith reference to epilepsy, section 2044 G. C. provides as follows: 

"In the committment and conveyance to the hospital, the care and 
custody while there, and the discharge therefrom, of epileptic insane or 
eplieptics whose being at large is dangerous to the community, like pro
ceedings shall be had, and like powers exercised by officers charged with 
like duties in the premises as is provided by law for the commitment 
and care of the insane." 
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Further proYi,ion a, to the can:, cu-tody ancl control of patients 111 the hospital 
for epileptics is found in section 2051 G. C., as follows: 

"The board of trustees may make such rules and regulations n·spccting 
the care, custody, discipline anrl discharge of patient,;, as they deem hest 
for the inten•,ts of the patients ami the "tate. L"ntil prnpt·rly dischargC'cl. 
all per,.,ons admittecl to the hospital as patients ,hall he under the custody 
an<! control of tht· manager. Subject tn ,uch regulatiolh <t> th .. trn,!t·t's 
adopt, the manager may restrain and discipline any patient in such manner 
a' he cleems hest for the welfare of the patient and the proper conduct of 
the im;titution." 

The foregoing proYision must he read in connection with the prm·i,inn of 
section 1841-2 G. C. 103 0. L. 681, as follows 

"All persons committed to any institution under the control and man
agement of the Ohio Board of Administration shall be cunsiclered as 
committed to the control, care and custody of such board." 

Thus the care, custody and control of inmates or patients in the Ohio Hospital 
for Epileptics is committed to the Ohio Board of Administration, and so long 
as any person remains a patient or inmate in such institution he is subject to all 
lawful rules and regulations of the board governing inmates thereof. On the 
death of a person who was theretofore an inmate of such institution, such person 
ceases, of course, to be an inmate and his remains then becomes subject to the 
provisions of law applicable to the disposition of dead bodies. 

A careful examination of the statutes fails to disclose any authority therehy 
conferred upon the board of administration, or any of its agents or employes, or 
other public officer, to hold or order to he held a post-mortem examination of the 
remains of a deceased inmate of the Ohio Hospital for Epileptics, except in case 
of death under circumstances such as induce a supposition that death was caused 
hy a violence, in which case it is within the jurisdiction uf the coroner to make, 
or cause to be made, a post-mortem examination. 

In respect to the disposition of the bodies of certain classes of deceased per
sons, it is provided hy section 9984 G. C. as follows: 

"Superintendents of city hospitals, directors or superintendents of city 
or county infirmaries, director;, or superintendents of work-houses, direc
tors or superintendents of asylums for the insane, or other charitable insti
tutions founded and supported in whole or in part at public expense, the 
directors or warden of the penitentiary, township trustees, sheriffs, or 
coroners, in possession of bodies not claimed or identified, or which must 
he buried at the expense of the county or township, before burial, shall 
hold such borlies not less than thirty-six hours and notify the professor 
of anatomy in a college which hy its charter is empowered to teach 
anatomy, or the president of a county medical society, of the fact that 
such bodies are being so held. Before or after burial such superintendent, 
director, or other officer, on the written application of the professor of 
anatomy, or the president of a county medical society shall deliver to such 
professor or president, for the purpose of medical or surgical study or dis
section, the horly of a person who died in either of such institutions, from 
any disease, not infectious, if it has not been requestecl for interment 
hy any per;oon at his own expense." 

Section 9987 G. C. provides as follows: 
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"In all cases the officer having such body under his control, must 
notify or cause to be notified, in writing, the relatives or friends of the 
deceased person." 

The provisions of the,;c sections gi\"(~ rise to the inference, at lea;.t, that where 
a body is claimed anrl is not required to he buried at puhlic expense, those persons 
who claim the same han: a right to its custody for burial. This inference, it 
seems, is made fully conclusive by the provisions of section 12689 and section 
12692 G. C., as follows: 

"Sec. 12fi89 G. C. \Yhoenr, heing a superintendent of a city hospital, 
city or county intirmary, workhouse, asylum for the insane, or other 
charitable institution founded and supported in whole or in part at public 
expense, coroner, infirmary director, sheriff, or township trustee, fails to 
deliver a body of a deceased person when applied for, in conformity to 
law, or charges, receives or accepts money or other valuable consideration 
for such delivery, shall be fined not less than twenty-five dollars nor more 
than one hundred dollars or imprisoned not more than six months. 

"Sec. 12692 G. C. \\'hoever detains a corpse, claimed by relatives or 
friends for interment at their expense, shall he fined not less than twenty
five dollars nor more than one hundred dollars or imprisoned not more 
than six months." 

The foregoing provisions are subject to modification effected by section 12960 
G. C., which provides : 

"The next preceding section shall not require a delivery of such body 
until twenty-four hours after death." 

It is then the mandatory duty to deliver the remains of a deceased inmate 
of the Ohio Hospital for Epileptics to the relatives next of kin or friends who 
claim the same for burial after twenty-four hours subsequent to death. 

This right of possession for burial after twenty-four hours subsequent to the 
death of an inmate does not, in itself, conclusively preclude the holding of a post
mortem examination. 

At common law there was no property right in the remains of deceased per
sons ( 13 Cyc. 280; 8 Am. and Eng. Ency. 834), yet the right to bury a corpse and 
preserve its remains is a legal right which the courts will recognize and protect. 

Larson v. Chase, 47 ~linn. 307. 
Foley v. Phelps, 1 X. Y. App. Div. 551. 
"It follows as a corollary to the well-recognized rule in the United 

States of the right of possession of a corpse for the purposes of inter
ment and the care of such remains after burial that the invasion or viola
tion of that right furnishes a ground for a civil action for damages." 
13 Cyc. 280. 

At page 280 of the same volume it is stated: 
"and the right to dispose of a corpse by decent sepulture includes the 
right to the possession of the hody in the same condition in which rleath 
leaves it." 

There i~ little authoritY in this >tate on the CJUC,tion here under consirleration. 
J n the case of Farley , .. Carson, 5 \\". L. Bull 786, decided hy the district 

court of l Iamilton county, it was held: 
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"A husband or w1te, relict, is entitled to the possession of the body 
of the deceased wife or husband for sepulture, and in the fitness for 
burial in which death leaves it. 

"It does not show an infringement on this right to possess the body 
with decency of cleath. where the attendant physician, immcrliately on 
the death of decedent in a hospital, all<! without <lelaying the deli\·ery of 
the body to the wi<low, made an indsion in the horly in order to ascertain 
tht• extent of an abscess, of which the patit•nt harl clied, one part or organ 
being dismembered or remoyed, and the incision not being visible when the 
clothes are on." 

\\'hile this case held that a mere incision of the length of from four to eight 
inches in the ah<lumen, which wa' ,ewt·<l up an<l con:red l•y a strip of adhesive 
plaster, macle for the alleged purpose of rletermining the extent of an abscess of 
the liver by the attending physician after death, was not a Yiolation of the right 
of the widow to possession of the remains for decent burial, I am not inclined 
to the view that this case can be taken as authority for making a post-mortem 
examination such as the case might require to determine the correctness of the 
diagnosis of the ailments of the deceased by a physician in attendance or otherwise. 

In the case of Foley v. Phelps, 1 N. Y. App. Div. 551, the complaint alleged 
that the plaintiff's husband, having fallen through an elevator shaft, was taken to 
Bellevue hospital where he died three hours later; that the plaintiff was under the 
duty and obligation and had the right to bury her hushan<l; that she applied at 
the hospital for his body and begged those who were in charge of it not to allow 
an autopsy to be performed, stating that she would send an undertaker for the 
body at once; that, notwithstanding her request and protestations, the defendant, 
without her knowledge or consent, procured, assisted, aided and abetted in per
forming an autopsy on her husband's body, and that this was clone without any 
authority of law. To this complaint a demurrer was interposed. It was held: 

"That the complaint stated a came of action; that, prior to inter
ment, the widow had a right to the possession of thP hocly of hPr husband 
for the purpose of presen·ation and burial, and that her rights in this 
regard were paramount to those of the next of kin, and that she had a 
right to the possession of the body in the same condition it was in, when 
death occurred; that the unlawful and unauthorized mutilation of the body 
was a clear invasion of the plaintiff's right, and, irrespective of any statu
tory enactment, entitled her to bring an action for damages." 

In the case of Larson v. Chase, 47 !\linn. 307, it was held: 

"The right to the possession of a dead body for the purposes of 
preservation .and burial belongs, in th~ ahsence of any testamentary dis
position, to the surviving hushand or wife or next of kin, and the right of 
the surviving wife (if living with her husband at the time of his death) 
is paramount to that of the next of kin. 

"This right is one which the law recognizes and will protect and for 
any infraction of it,-such as an unlawful mutilation of the remains,
an action for damages will lie. In such an action a recovery may be had 
for injury to the feelings and mental suffering resulting directly and proxi
mately from the wrongful a,·t, although no actual pecuniary rlamage is 
alleged or proved." 

While the circumstances of a particular case might be ,uch that a post-mortem 
examination would not inYolve a more substantial mutilation of the remains than 
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that under consideration in the case of Farley v. Chase, it certainly may not be 
said that a post-mortem examination would not in any case necessitate such a 
mutilation of the remains as would be a dolation of the right of the husband or 
wife, or next of kin, to have possession of the body in the same condition in which 
death leaves it. 

In the absence of statutory authority therefor, I am therefore of opinion that 
post-mortem examinations of the remains of patients who die in the Ohio Hospital 
for Epileptics, whose remains are claimed by the husband, wife or next of kin, 
may be made without the consent of such husband, wife or next of kin, only in 
those cases in which it is supposed that death was caused by violence, as that phrase 
is construed in the case of State ex rei. v. Billows, 62 0. S. 307, i. c., ''whenever 
the coroner, from observation or information has substantial reason for belieYing 
or surmising that death was caused by unlawful means" in which case an inquest 
1s required to be held. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-Genera/. 
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1861. . 

COU~TY BOARD OF SCHOOL EXA).llXERS-TER}.lS OF SUCH ).IE:.l
BERS-THOSE ELIGIBLE TO APPOIXT:.IEXT AS :.IE:.lBERS OF 
SUCH BOARD. 

If a superiutendeut of schools ._,.Jw is employed accordiug to the provisions of 
section 4740 C. C., 106 0. L. 439, teaches a substantial part of each day in the 
schools of <dzich lze is superiuteudent, pursuaut to the direction of the board of 
education of the district, and has all the other requisite qualifications, lze is eligible 
to appoiutment as a teacher to membership of tlze cozmty board of school examiners, 
uuder section 7811 G. C., 104 0. L. 100. 

A superintendent of tlze schools of a village school district, which is exempted 
uuder tlze provisions of sectio11 4688 G. C., 104 0. L. 133, is not eligible to appoint· 
ment as a member of tlze cozmty board of school examiners. 

If a county school exami11er, 'l,•fto ._,·as appointed as a district superintendeut, 
becomes a teacher or becomes a superintendent, under section 4740 G. C., 104 0. L. 
439, or such examiner, who was appointed as a teacher becomes a district superin
tendent, or becomes a superintendent employed under section 4740 G. C., supra, and 
does not teach under the direction of the board of education of the district, a sub
stantial part of each day, such examiner ceases to possess the requisite qualifications 
and is 110 longer eligible to serve in that capacit::;. 

If a superintendent, emplo)•ed zmder sectio11 4740 C. C., supra, who teaches a 
substantial part of each day by direction of the board of education, was appointed 
a cou1zf)' school examiner as a teacher mzd thereafter ceases to be such superintend
ent and becomes a teacher only in the public schools of tlze cowzty school district 
or of an exempted village school district, he does not thereby become disqualified 
to continue to serve as county school exami1zer. 

The regular terms of members of boards of cou11ty school examiners, at the 
time section 7811 G. C., 104 0. L. 102, became effective, expired on August 31, 1914, 
1915 and 1916 respecti~·ely. The regular terms of the appointi<·e successors of the 
exami11crs, 'll'iJOsc terms expired 011 August 31, 1915 and 1916, respective!)•, ~L'i/1 

expire 011 August 31, 1917 aud 191R, respecti·z:el:y. 

CoLt:MBl:S, OHio, August 19, 1916. 

HoN. FRANK B. PEARSON, Superintendel!t of Public fllstructiolz, Columbus, Ohio. 

I )F..\R SIR:-Yours under date of July 24, 1916, is as follows: 

"The department of public instruction desires an opinion on the fol
lowing questions relating to appointment and eligibility of members of 
county board of school examiners: 

"(1) ::\lay a superintendent of a village that is exempted from dis
trict supervision under section 4740 as amended, be legally appointed a 
member of the county board of school examiners? 

"(2) }.Jay a superintendent of an exempted village ( 4688 G. C.) be 
legally appointed on county board of school examiners? 

" ( 3) If the time for which two members of county hoard of school 
examiners expires on August 31, 1916, for what length of time shall each 
he appointed? 

" ( 4) If a district superintenrient becomes a teacher, or a teacher 
becomes a district superintendent, or either becomes a 4740 superintendent 
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during the time for which he had been appointed on the county hoard of 
school examiners, would his term as member of an examining hoard 
automatically end? 

"(5) If Xo. 1 he answered in the affirmative, and a 4740 superintend
ent is now a member of a county board of school examiners until August 
31, 1917, shall a teacher or a district superintendent be appointed on the 
hoard of examiners, whose term will begin September 1, 1916?" 

Section 7811 G. C., 104 0. L. 100, relative to the appointment and qualifications 
of members of county boards of school examiners, provides as follows: 

"There shall be a county board of school examiners for each county, 
consisting of the county superintendent, one district superintet1dent and one 
other competent teacher, the latter two to he appointed by the county hoard 
of education. The teacher so appointed must have had at least two years' 
experience as a teacher or superintendent, and he a teacher or supervisor 
in the public schools of the county school district or of an exempted 
village school district. Should he remove from the county during his 
term, his office thereby shall be vacated and his successor appointed." 

By this section it is provided that the county board of school examiners shall 
be composed of the county superintendent, one district superintendent and one 
other competent teacher. That is to say, the third member is hereby required to 
he a competent teacher other than the county superinten<letit or a district superin
tendent, as held in opinion Xo. 679 of this department, rendered to Hon. Addison 
P. ::\linshall, prosecuting attorney of Ross county, found at page 1388 of the 
Opinions of the Attorney-General for the year 1915. 

Section 4740 G. C., 106 0. L. 439, to which reference is made in your first 
question, provides as follows: 

"Any village or rural school district or union of school districts for 
high school purposes which maintains a first grade high school and which 
employs a superintendent shall upon application of the county board of 
education before September 10, 1915, or before June 1st of any year there
after, he continued as a separate district under the clirect supervision of 
the county superintendent. Such district shall continue to he under the 
direct supervbion of the county superintendent until the hoard of education 
of such district by resolution shall petition to become a part of a super
Yision district of the county school district. Such superintendents shall 
perform all the duties prescribed by law for a district superintendent, but 
shall teach such part of each day as the board of education of the district 
or districts may direct. Such districts shall receive no state aid for the 
payment of the salaries of their superintendents, and the salarie~ shall he 
paid by the boards employing such superintendents." 

It will be first noted that the village or school district, or union of school 
districts, hereby continued for supervision purposes, separate from the supervision 
districts of the county school district established as required by law, is to be under 
the direct supenision of the county superintendent, and that the superintendent 
therein referred to as being employed is not a district superintendent and could 
not, therefore, qualify as such under section 7811 G. C., supra, for appointment as 
a member of the county board of school examiners, as held in opinion X o. 679 of 
this department, heretofore referred to. If, then, the superintendent employed 
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under section 4740 G. C. may be a memher of the county hnanl of school examiner~. 
it must be as a competent teacher. 

l t will he further ohserved that the superintendent employed hy the hoard of 
·education, reference to whom is made in section 4740 G. C., is required thereby to 
teach such part of each day as the hoarcl of cducation may direct, so that not
withstanding the requirement that he shall perform all the duties prescribed by 
law for a district superintcndent. he must, of necessity. he a competent teacher. 
If, then, such superintendent shall have had at least two years' experience as 
teacher or superintendent, and teaches a substantial part of each day, pursuant to 
tho: dircction of the hoard of education, in the schools of which he is superintendent, 
he would then hc a competent teacher within the terms of section 7811 G. C., 
supra, and eligibll• to appointment as a member of the county board of school 
examiners as a teacher. 

l am of the opinion, in answer to your tirst question, that a superintendent 
· employed in any village or rural school district, or union of school districts, for 

high school purposes, which maintains a tirst grade high school, who teaches a 
substantial part of his time in such school, if possessed of all the other requisite 
qualifications, may be appointed, as a teacher, a member of the county board of 
school examiners. 

Section 4688 G. C., 104 0. L. 133, to which reference is made in your second 
inquiry, provides as follows: 

"The hoard of education of any village school district containing a village 
which according to the last federal census had a population of three thou
sand or more, may decide hy a majority vote of the full membership 
thereof 'not to become a part of the county school district. Such village 
district by notifying the county hoard of education of such decision before 
the third Saturday of July, 1914, shall he exempt from the supervision of 
the hoard." 

\Vhile the village here referred to is t·xempted from the superviSion of thr 
county board of education, it is not then:hy constituted a separate supervision 
district such as is under the supervision of a district superintendent, as referred 
to in scction 7811 G. C., supra. The 'uperintendent of the schools of such 
exempted village may not, therefore, he appointed a member of the county hoard 
of school examint·rs as a district superintendent. ~tither would suci1 supo:rin
tendent be, in my opinion, a teacher within the meaning of the terms of section 
7Ril (;_ ( ·., and would not therefore he eligible, as a teacher, to appointment as 
county school examiner. 

Your third question necessitates a rdcrence to the provisions of sections 7813 
and 7814 G. C., prior to the amendment thereof in 104 0. L. 100. Prior to said 
amendn1ent the term of one of the membo:rs of the county board, under section 
7813 G. C., was three years and it was therein provided that the term of one of 
the examiners should expire on the 31st day of August of each year. :\o change 
was made in section 7814 G. C. by the amendment referred to except to change 
the appointing power from the prohatc judge of the county to the county hoard 
of education. By force of the provisions of the above mentioned section, there 
was at the time of the taking effect of the amenclments thereof a board of school 
examiners, the term of one of whom expired August 31, 1914, and he was, hy 
virtue of section 7811 G. C., as amended, superseded· hy the county superintendent: 
and one member whose term expired August 3, 1915, whose successor was required 
to be appointed for a term of two years ending August 31, 1917. The term of the 
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third member of the old board will expire August 31, 1916, the successor of whom 
should he appointed for a term of two years ending August 31, 1918. 

Sections 7813 and 7814 G. C., 104 0. L. 102-3, provide as follows: 

"Sec. 7813. The term of office of such appointive school examiners 
shall be two years. The term of one of the examiners shall expire on 
the thirty-first day of August, each year. The county board of education 
shall revoke the appointment of any examiner, upon satisfactory proof that 
he is inefficient, intemperate, negligent, guilty of immoral conduct, or that 
he is using his office for personal or private gain. 

"Sec. 7814. When a vacancy occurs in the board, whether from ex
piration of the term of office, refusal to serve, or other cause, the county 
hoard of education promptly shall fill it by appointment for the full or 
unexpired term and within ten clays, report this to the superintendent of 
public instruction, together with the names of the other members of the 
board and the date of the expiration of their se,·eral terms of office." 

If for any reason a vacancy has occurred in the term of the examiner whose 
term began September 1, 1915, the term of the person appointed to fill such 
vacancy will not expire until August 31, 1917, and his successor cannot, therefore, 
be appointed this year. So that it appears that the assumption that the terms of 
two of the examiners will expire August 31, 1916, is based on a misconception 
of the Ia% 

Since receiving your inquiry, it is learned that your third question is based 
upon the following state of facts: At the time section 7811 G. C., 104 0. L. 100, 
went into effect, the county board of school examiners of a certain county con
sisted of E., B. and H., whose terms of office expired on August 31, 1914, 1915 
and 1916, respectively. B. was chosen county superintendent in 1914, and E., whose 
term then expired, was reappointed as a member of the county board of school 
examiners, whereupon it was apparently assumed that E., who was reappointed 
at the expiration of his regular term in 1914, was appointed for a term of two 
years ending August 31, 1916. 

\Nhen B., whose term of• office would have expired August 31, 1915, was chosen 
county superintendent in 1914, he became c.r officio member of the county board of 
school examiners by operation of law, with his tenure as examiner dependent 
solely upon his tenure as county superintendent, and succeeded E., whose term 
expired that year. There then became a vacancy in the unexpired term which B. 
had theretofore held ending August 31, 1915, as above stated. It was then the 
duty of the county board of education in 1914 to choose a member of the county 
board of school examiners to fill the vacancy in the unexpired term of B., ending 

. in 1915. For this unexpired term E. was appointed for the reason that it was 
the only term for which the county board of education had authority then to make 
a!1 appointment. It then became the duty of the county board of education, in 
1915, to appoint a successor to E., whose term expired on the 31st day of August 
of that year, for a term of two years ending August 31, 1917. This, as I under
stand, was not done and no successor to E. has as yet been appointed by the county 
board of education. Since the county board of education has thus far failed to 
make an appointment for the term beginning September 1, 1915, E. was entitled 
to hold over under the provisions of section 8 G. C.. as follows: 

"A person holding an· office of public trust shall continue therein until 
his successor is elected or appointed and qualified, unless otherwise pr~
vided in the constitution or laws." 
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E. is not, however, now holding a regular term which will expir~ at any 
definite time. He may hold only until his succe>sor is appointed and qualitied. .\t 
the expiration of his term on :\ugust 31, 1915, it became the duty of the county 
board of education, by virtue of section 7H14 G. C., supra, to appi1int hi,- successor 
for a term of two years ending- .\ugust 31, 1917. anrl that the duty of the hoard 
continues. So, it is now the duty of the county board of educati"n to appoint a 
successor to E. for the um·xpin·d term ending on the date last mentioned. 

In answn to your fourth inquiry, it will be ohsen t•d that it is specitically 
n·quire<l hy st·t·tinn 7Hll G. C., supra, that one examint·r shall he the county super
intendent. one a di,trict 'nperintenclent and one a competent tcachn with certain 
specified qualitications. From this it is clear that where there art• incumbents of 
any two of the ahon~ named classes serving, no 11ne is digible to appointment 
or to serve in the other place on the county board of school examiners, except 
a person of the other enumerated class. It is the palpable intent that neither two 
teachers nor two district superintendents may he members of the county board of 
school examiners at the same time. If, then, a district superintendent ceases to he 
such, he can no longer serve as an examiner. By reason of his ineligihility, he 
cannot then qualify as a teacher for, of necessity, there is already one teacher on 
the board and that teacher may not be ousted by reason of the change or lack 
of qualitication of either member as district superintendent. For the same reason 
a teacher who becomes a district superintendent is ineligible longer to serve as 
an examiner so long as there is already one district superintendent on the county 
board of school examiners. • 

From the answer to your first inquiry it follows that if a district superintendent 
becomes a superintendent of schools, employed under section 4740 G. C., he would 
cease to be a district superintendent and therefore ineligible as examiner. If a 
teacher who is examiner is employed as a superintendent of schools under section 
4740 G. C., if a substantial part of each day is employed in teaching, as directed 
by the board of education, he continues to be a teacher anrl therefore may con
tinue to serYe as member of the county board of school examiners as a teacher. 

From the answer to your first question it also follows, in answer to your fifth 
question, that if a superintendent of schools employed under section 4740 G. C. is 
a member of the county board of examiners, whose term expires August 31, 1917, 
a district superintendent only may he appointed as member of the county board 
of school examiners for the term beginning September 1, 1916. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1862. 

FIDELITY OR 1:\DE:\l:\ITY IXSURAXCE CO:\IP.\XY-:\IUST HAVE 
.\UTHORJZED PAID UP C.\PJT • .\L STOCK OF XOT LESS THAN 
$250,000 TO QUALIFY AS SL'RETY UXDER PRO\'ISlOXS OF SEC
TIOX 2723 G. C. 

Tlze provisions of section 2723 G. C. relJltires that a fidelity or indclllnilj• insur
clltce C0111f'any s/za/1 lzaVC Gil auf/zori:::ecf f'aicf ltf' capita{ Stock of llOf fess !hall 
$250,000 to qualify as a surety 011 lite undcrtakinu tlterci11 lla/lled. 

CoLVMBl:S, OHio, August 19, 1916. 

Bureau of lllsf'ectiou a11d Superr:isioll of Public Offices, Columbus, Ohio. 

GENTLEMEN :-1 have your letter of August 3, 1916, submitting the following 
inquiry: 

'"Can a fidelity or indemnity insurance company which has paid in 
capital stock of $215,000.00, a reserve of $35,000.00 and surplus amounting 
to $44,000.00 legally act as surety for a county depositary under provi
sions of section 2723, General Code?" 

Section 2723 G. C., to which you refer, in so far as its provisions apply to 
your inquiry, is as follows: 

'"Such undertaking shall be ,igned by at least six resident free-holders 
as sureties or by a fidelity or indemnity insurance company, authorized to 
do business within the state and having not less than two hundred and 
tifty thousand dollars capital." 

The undertaking referred to in the foregoing section is the bond to be given 
hy banks or trust companies which have been selected as county depositaries. The 
requirements of this section in respect to the qualifications of the fidelity or in
demnity insurance company which is offered as surety on said undertaking, are, 
first, that such company is authorized to do business in this state and, secondly, 
that it has a capital of not less than two humlre<i and tifty thousand dollars. It 
is apparent that the answer to your question depends upon what construction shall 
be given the term "capital" as used in this section. It is ably contended by the 
representatives of the company involved in your inquiry that the term "capital" 
as used in said section means the actual estate of the corporation, or, in other 
words, its assets of every description including not only the sum subscribed and 
paid in for its capital stock hut all gains and profits, investments and reserves 
and all money and property of every kind and description owned by said corpora
tion. If this contention may he sustained the company in question meets the re
quirements of the statute. If, however, the term "capital" as used in this section 
has reference only to the capital stock actually subscribed and paid for and is 
limited to such capital stock, it is clear that the capital of the company in question, 
being only two hundred and fifteen thousand dollars, is insufficient to meet the 
requirellll'nts of this section. 

\\'ithout cli,;cu"ing in detail till' argmm·nts ath alll'etl aforesaid, it is sufficient 
to say that I am not disposed to question the contention that in the administration 
of the c• !lllmnn law there is a hroad di,tinction made by the courts between the 
capital of a corporation and its paid-up capital stock and if in the present instance 
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the section under consideration 'tood alone these fact,.; would be very persuasive. 
The legislature, howe\·er, has ginn the term "capital'' as applied to the affairs of 
the corporations named in said section 2723 a detinite meaning and this term as 
applied to the operation and bm;ine,;s of sai<l companies has received a statutory 
construction which in my judgment must control in the interpretation of the section 
in question. 

The insurance companie, named in said section 2i 23 are organize<! under the 
pruvi,iun' of section 9510 G. C. anrl it is proYiderl in section 9524 G. C. that 

"Except as hereinafter provided, nn jnint stnck in,urance company 
shall he organized under this chapter, nr permitter! tn do business in this 
state with a less capital than one hun<lrerl thousand dollars, which must he 
paid up before the company can transact business. But on the payment of 
twenty-live per cent. of its capital stock, a live stock company may do 
business." 

Under the pronswns of this 'ectiun it 1s wry clear that the capital of said 
companies as defined by the legislature and as applied hy it to the right to operate 
is limited to the paid up capital stock of such companies, and this section spe
cifically provides that unless the capital therein required shall be in the amount 
and of the character named, said companies shall not be permitted to do business 
in this state. 

\Ve have, then, in this section, which is the tirst legislative limitation placed 
upon the rights of said companies, a clear and definite expression of the legisla
ture in respect to not only 'what it regards hut what it requires as the capital of 
such companies. Following up further legislative actions we find other regulations 
imposed on said companies by other statutes. It is provided in section 628 G. C. 
that: 

"If it appears to the superintendent of insurance upun satisfactory evi
<lcnce that the assets of an insurance company organized under the laws 
of this 'tate after deducting therefrom all liabilities including reinsurance, 
reserve or unearned premium fund, computed according to the laws of 
this state, are reduced twenty per cent. or more below the capital required 
by law, he shall require such company to restore such deficiency within 
such period as he designates in such requisition." 

It is further provided in the succeeding section that if the deficiency is more 
than forty per cent. of the capital required by law, ,uch company shall not issue 
any new policies or transact any new business until it receives a license from the 
superintendent of insurance .authorizing it to do business. 

ln both of the aforesaid sections the legislature uses the expression "capital 
required by law," and clearly distinguishes between "capital required by law" and 
the assets of such companies. The capital required by law is defined in section 
9524, supra. It follows. therefore, that not only does the legislature in said sections 
628 and 629 again clearly indicate what it considers shall constitute the capital 
which shall he the basis upon which such companies may he permitted to operate, 
hut by the further provisions of said ,ection conclusively negatives any contention 
that the capital requir<'<l by law may hl' regarderl as including the assets of such 
corporation. If c-alled upon to interpr<'t the term "capital" as used in any nf the 
'tatut!'s herl'inhefqre notecl. no difficulty would he harl in limiting thl' term to 
the paid up capital stock of thl' companies in C]nestion. 

I am of the opinion that the construction thus given the term '\·apital" under 
the sections quoted, and the sense in which it is used by the legislature in said 
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sections, must control in the interpretation of said term as used in section 2723 
supra. That is to say, the capital required by section 2723 must be held to he the 
capital required by other sections of our statutory law or, as expressed in those 
sections, the capital "required by law." 

I therefore hold that the company named in your inquiry may not legally 
become surety on the undertaking in question, and that under the provisions of 
section 2723 G. C. any fidelity or indemnity insurance company, in order to qualify 
as surety upon the undertakings specified in said section, must first be authorized 
to do business in this state and, secondly, must haYe a paid up capital stock of not 
less than two hundred and fifty thousand dollars. 

1863. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney-General. 

ROADS AND HIGH\\'AYS-COUXTY CO::\L\IISSIOXERS ARE AUTHORI
ZED TO VACATE ROADS BY PROVISIOKS OF CASS HIGHWAY 
LAW-PROCEDURE TO BE FOLLOWED-LIABILITY OF PETI
TIONERS. 

The county commissioners are authori:::ed b}' sectt'ons 6860 and 6862 G. C., 106 
0, L. 574, to vacate roads wzder the proceedings prescribed for establishment of 
roads in so far as the same may be applicable. 

In case the petition for a road impro~•e1ne1zt filed pursuant to section 6862 G. C., 
106 0. L. 574, is granted, 110 liability upon the bond given pursuant to section 6863 
G. C., 106 0. L. 575, for costs and expenses of the proceedi11gs can arise. 

In case the petition is grauted a11d the petitioners are ordered by the com
missioners to pay a Part of the compensation and damages allowed a11d the peti
tioners fail to pay the same by the time fixed therefor, the petitioners then become 
liable for all costs of the proceedings. hz all other cases when the petition is 
granted, the costs and expenses of the proceedings become a charge against the 
county. 

CoLUMBUS, OHio, August 19, 1916. 

HoN. JoHN M. MARKLEY, Prosecuting Attorne}', Georgetown, Ohio. 

DEAR SIR:-1 have your request for an opinion under date of July 18, 1916, 
which request reads as follows: 

"An application has been filed with the county commissioners of Brown 
county, Ohio, praying for the vacation of a certain road in said county 
under the provisions of section 3 of the Cass highway act (section 6862 of 
the General Code of Ohio). A bond has also been given by the petitioners, 
under the provisions of section 4 of said act (section 6863 General Code of 
Ohio), conditioned that the petitioners will pay into the treasury of the 
county the costs and expenses incurred in the proceedings in case the prayer 
of such petition be not granted. 

"There seems to be no ·provision in chapter I of the Cass highway act 
to adjudge the costs against the petitioners in case the prayer of the peti
tion is granted. In the application for an improvement, establishment, etc., 
of a road in case there are any damages or compensation, the commis
sioners seem to be authorized to require the petitioners to pay any or 
all of such damages or compemation. The question is this: In case 
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the commi,sioners grant the prayer of this petition fur the ,·acation of 
said road, may they r~quire the petitioners to pay the costs ui advertising, 
etc., in connection with sai<l petition, or will the county he reljuired to pay 
the same." 

A consideration of the question submitted by you involves an ~xamination 

of the first nineteen sections of the Cass high,,·ay law, being sections 6860 to lill78 
G. C., inclusive. In view of the language used in these sections, considerable doubt 
has arisen as to wht:ther county conunissionns are authorized to vacate roads, and 
while you du nut in4uir~ as to this matter, I deem it proper to consider the same 
before answering the specific question submitted by you. 

Section 6860 G. C. reads as follows : 

"The county commissioners shall have power to locate, establish, alter, 
widen, straighten, vacate or change the direction of roads as hereinafter 
provided. This power extends to all ruad~ within the county, except the 
intercounty and main market roads." 

Section 6861 G. C., relates to the width of roads to be here a ftcr established, 
and section 6862 G. C. reads as follows : 

Applications to locate, establish, alter, widen, straighten, vacate or 
change the direction of a public road, shall be made by petition to the 
county commissioners signed by at least twelve freeholders of the county 
residing in the vicinity of the proposed improvement, which petition shall 
set forth the route and termini of the road, or part thereof to be located, 
established, or vacated, or the particular manner in which such road is to 
be altered, widened, straightened, or the direction thereof changed. 

"\\'hen such road or proposed road lies wholly within any school 
district and is necessary for the convenience and welfare of the pupils in 
such district, the board of <>rlncation nf such district may, hy resolution, 
petition for such road." 

It will be noted that section 6860 G. C. provides, among other things, that 
the county commissioners shall have power to vacate roads and that section 6862 
G. C. provides that applications to vacate a puhlic road shall he made by petition 
to the county commissioners. The next fifteen sections of chapter I of the Cass 
highway law contain no reference whatever to the vacation of roads, exc~pt that 
found in section 6809 G. C., 106 0. L. 576, being section 10 of the Cass law. 

Section 6&i3 G. C. provides that after "such" petition is tiled 'the commis
siOners shall, within ten days, consider the same and shall tix a date when they 
shall view the proposed "improvement" and also a date for a final hearing thereon. 
lJnder the provisions of this section the county commissioners must require the 
petitioners to give a bond conditioned that they will pay to the county the costs 
and expenses incurred in the proceedings for "such improvement" in case the prayer 
of the petition is not granted. Section 6864 G. C. provides for a notice to he 
published in a newspaper, which notice, in addition to other matter. shall state 
briefly the object and prayer of the petition for "such improvement." Section 
6865 G. C. provides, among other things, that if the commissioners, after the view 
of "said proposed improvement," consider "such improvement" of sufficient public 
importance, they shall instruct the county survl'yor to make a plat aiHl survey of 
the same, and under this section the county sun·eyor must report in writing, giving 
his opinion either for or against the granting of "such proposed improvement." 
The surveyor's report must be accompanied with a statement of the estimated 
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compensation ancl damages due each person whose land is to he taken if the 
"proposed improvement" is established, and shall also state the width to which 
"said improvement" shall be open. l..:nder section 6866 G. C., the commissioners 
must find that '"said improvement" will serve the public convenience and welfare 
before they are authorized to grant the ~ame. Undet> section 6867 G. C. the county 
commissioners may grant the '"improvement" prayed for in the petition, or they 
may grant "said improvement'" with changes and modifications. Section 6868 G. C. 
relates to the payment of compensation and damages and contains frequent ref
erences to the "improvement." ~ection 6869 G. C. reads as follows: 

"\Vhen an improvement is ordered established on the final hearing 
"thereon, the county commissioners shall cause a record of the proceedings 
including the plat and survey of said proposed improvement to he entered 
in the proper road records of the county, provided, however, that in case 
of an appeal to the probate court, vo record of said improvement shall he 
made until the appeal shall have been finally disposed of. Said commis
sioners shall then cause said road to he opened up as established, and 
such road shall thenceforth be considered a public road and shall be kept 
open, maintained and improved as provided by law, and that part of the 
road, if any, made unnecessary by any change or alteration therein shall 
he ordered vacated. ~ o road shall be opened up, however, until all com
pensation and damages allowed are paid. "\ county road or part thereof 
which remains unopened for seven years after the order establishing it 
was made or authority granted for opening it, shall he vacated and the 
right to build it pursuant to the estahlishment in the original proceedings 
therefor shall be thereafter forever barred. 

Sections 6870 to 6873 G. C., inclusive, relate to the procedure where there arc 
claims for compensation and damages and contain numerous references to the 
"improvement," and this is also true of sections 6874 to 6877 G. C., inclusive, 
which sections are applicable when the ""improvement" petitioned for i" along or 
upon a county line or across a county line. Section 6878 G. C. contains a further 
reference to the vacation of roads and reads as follows: 

"The commissioners of any county or any joint hoard of commissioners 
of two or more counties, at a meeting had for that purpose, may hy reso
lution declare by unanimous vote their intention to locate, estahlish. alter, 
widen, !-.traighten, vacate or change the direction of any road, and such 
notice shall thereupon he giwn as is provided for upon the tiling of a 
petition for such improvement and like proceedings shall he hac! by such 
commissioners or joint board thereof as in the case of the filing of a 
petition before them asking for such improvement." 

It will thus be seen that while the legislature has declared that the county 
commisioners shall have power to vacate roads, that applications to vacate a public 
road shall he made hy petition to the county commissioners, and that the com
missioners of any county or any joint hoard of commissioners of two or more 
counties may, by resolution, declare by unanimous vote their intention to vacate 
any road, in which case like proceedings shall be had as in the case of the filing 
of a petition, yet the machinery provided by the related sections is specificly 
designed for use in the focation or establishment of roads and does not seem to 
be suitable for use in the vacation of roads, and under section 6869 G. C., after 
taking final action on the petition, the express duty is enjoined on the commis-
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sioners of causing to he opened up as e,;tablished the road petitioned for, which 
road shall thenceforth l>e considered a public road and ,hall he kept open, main
tained and improved as prm·ided by law. In view, however, of the clear and 
unambiguous language of sections 6860 and 6862 G. C., it is my view that county 
commissioners are authorized to vacate roads, that the word "improvement," 
occurring in sections 6862 to 6878 G. C., inclusive, must, where the sense so re
quires, he held to include anything that may he petitioned for under authority of 
section 6862 G. C., and that where the petition is for the vacation of a road, the 
general procedure outlined in the sections in question is to be followed, but the 
final order of the commissioners, instead of being for the establishment of a 
propo;,ed improvement and for the opening up of the road so established, will be 
that an existing road shall he· vacated and shall not thenceforth be considered or 
regarded as a public road. 

The specific question submitted by you i, to he answered by reference to section 
6863 G. C., which relates to the terms of the bond to be given by the petitioners, 
the condition of the bond heing that the petitioners asking for the improvement 
will pay into the treasury of the county the co,;ts and expenses incurred in the 
proceedings for the improvement in case the prayer of the petition he not granted. 
Under a bond so conditioned no liability could arise where the prayer of the 
petition is granted. Under section 6868 G. C. tht' commissioners may order the 
compensation and damages paid out of the county trt'asury or they may order the 
same, or such part thereof as they deem reasonable and just, paid by the petitioners 
and the balance, if any, out of the county treasury. This section further provides 
that when a portion of the compensation and damages is ordered paid by the peti
tioners, in case of failure to pay the same by the time tixed by the county com-
missioners, the petitioners shall be liable for all the costs of said proceedings and 
the commissioners may, at their option, abandon the improvement. 

In view of the foregoing provisions I advise you that where a petition for 
the vacation of a road is filed, acted upon and refused, the costs and expenses 
must be paid by the petitioners or their sureties. \Vhere the petition is granted. 
the petitioners and their sureties are reli~:ved from liability and the costs and 
.:xpeu,es become a charge against the county. In the case of a Yacation of a road, 
no questiorr of compensation can arise, th<: qu<:stion of damages may arise and in 
proper cases damages may be allowed. In 'nch ca'e if the damages or any part 
thereof are by the county commissioners ordered pai<l by the petitioners and the 
petitioners fail to make payment within the time fixed by the county commissioners, 
such petitioners become liable for all the costs of the proceedings but their liability 
is created by the statute and does not arise from the giving 0f a bond, and under 
such circumstances their sureties would not be liable for the costs and expenses 
of the proceedings. 

I believe the above constitutes a complete answn to the question submitted 
by you. 

Respectfully, 
Eow ARD C. Tt:RNER, 

Attorney-Genera/. 
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1864. 

WORK:\IEX'S CO:\IPEXSATIOX ACT-REDPATH CHAUTAQU.\S CO:"Il
PA~Y OF OHIO-LIABILITY TO SAID .\CT, ESPECIALLY SO
CALLED "TALEXT" USED IX ITS BUSINESS. 

"Talent" so-called, used b:y the Redpath Chautauquas CompallJ' of Ohio in the 
conduct of its business may be divided illto four classes, the first three classes of 
which are "talellt" under colltract <..:ith al!d in the ser1•ice of the Redpath Lyceum 
Bureau, a corporation of the state of tUassachusetts. This "talent" is used by the 
Ohio company for '1-'ar:ying periods either consewtive or intermitte1zt for special 
engagemellts but remains under contract with the J!ussaclzusetts corporation. 

The only control the Ohio company has over the talellt is as to the time a11d 
place of rendering the service. 

Such "talent" are not in the service of the Redpath Chautauquas Company OJ 
Ohio as comprehellded b~,' the workmen's compe11sation fmc• a11d amoullts paid to 
them for services are not to be taken into consideration ill computi11g the amou11t 
of premium to be Paid into the state i11sura11ce fz111d by the Redpath C/wutauquas 
Compmzy of Ohio. 

Of the fourth class of talent used by the Redpath Chautauquas Company the 
salaries of such as are emplo}•ed continuously for a regular period should be taken 
into account in computing the amou1zt of premium to be paid, such talent being 
cmplo}•ed direct by the Ohio company as distinguished from the first three classes 
emf>[o}•cd b:y the Redpath Lyceum Bureau. 

CoLGMBGS, OHIO, August 19, 1916. 

The Industrial C omlll'ission of Ohio, Columbus, Ohio. 

GENTLEMEN :-Your request for an opinion is as follows: 

"I am enclosing herewith letter from ;\lessrs. \Vebber, McCoy and 
Jones, attorneys at law, report of payroll Auditor Robert Naylor, and a 
copy of an opinion prepared by :\lr. X. G. \Vhite, an employe of this de
partment, relative to including in the payroll report of the Redpath Chau
tauqua Company the amounts paid to persons employed by the chautauqua 
company to deliver addresses and lectures and to furnish amusement and 
entertainment at chautauquas conducted by said company. 

"The Redpath Chautauquas Company contend that such persons, whom 
they class as 'talent,' should not be included in the payroll reports made to 
this commission. 

"We would he glad to have your opinion as to whether such 'talent' 
are 'employes,' 'workmen' or 'operatives' as defined in section 14 of the 
workmen's compensation act, General Code section 1465-61." 

\Vith your letter you enclose a communication from ~!essrs. \Vebber, :"llcCoy 
and Jones, attorneys representing the Rerlpath Chautauquas Company of Ohio, 
together with a blank form of contract of the l{edpath Lyceum Bureau. which 
lyceum bureau is a ~lassachusetts corporation with offices in Boston, X ew York 
and Chicago. 

At the outset it may I)(' stated that no question is raisecl as to thC' Redpath 
Chautauqnas Company of Ohio being subject to the workmen's compensation law, 
which is admitted hy your commission, that company a<lmitteclly having fin or 
more workmen or operatives regularly employed in the various lines of work in 
connection with the operation of the Redpath Chautauquas Company. 
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The questiou presented by your euquiry is as to whether or not the salarie,; 
paid iur the ''takut'' u,ed by the J{,·clpath Chautamtua' Company oi Ohio in 
earrying on its chautauqua work are to he eonsidcred in determining the amount 
of premium to he paicl by the l{t·dpath t ·hautauqua,; L'nmpany lliHler till' proYisinth 
of the workmen's compen,;ation law. 

l'aragravh 2 of section 13 of the workmen's compemation law, section 1465-(~l 

·of the General Code ( 103 0. L. i2), which detines "employers," is as follows: 

"Every person, ti rm and private corporation, including any pu!Jlic 
service corporation, that has in sen-ice live or more workmen or operatives 
regularly in the same business or in or about the same estahlishmt·nt under 
any contract of hire, expn·" nr implied, oral or written." 

The term "employe, workman and operative" as usecl in the act 1s detined in 
section 1465-ol, paragraph 2, as follows: 

"Every person in the service of any person, firm or private corporation, 
including any public scn·icc corporation employing ti\·e or more workmen 
or operatives regularly in the same business or in or about the same estab
lishment uu<ier any contract of hire, express or implied, ora1 or writkn, 
including aliens and also including minors who arc legally permitted to 
work for hire under the laws of the state hut not including any person 
whose employment is but casual or not in the usual course of tra•le, lmsi
ness. profession or occupation of his employer." 

It will he noted from the sections quoted above that the requirement necessary 
to bring an employer within the operations of the workmen's compensation law 
is that he must employ fl ve or more workmen or operatives regularly in the same 
lmsiness and that in making up that requirement per~ons casually employed are 
not to bt considered. 

The infurmatiull ,ulHuilttd by your payroli auditor relative to the matter in 
hand being somewhat vague and indefinite, further investigation has been made 
by this office for the purpose of ascertaining the facts surrounding the operation 
of the Redpath Chautauquas Company of Ohio with the result that it has been 
found that the so-called "talent" used by the chantauquas may be divided into 
four classes, namely: 

1st. Such talent as is known as list talent, or what may be described as 
talent under continuous contract with the Redpath Lyceum Bureau, the l\lassa
chusetts corporation. 

2nd. Talent in the nature of musical organizations, opera companies, etc., 
under contract with the Redpath Lyceum Bureau, provided hy a leader or manager, 
who, unrler special contract with the Redpath Chautauquas Company of Ohio, 
provides an attraction to till engagements made hy the Redpath Chautauquas 
Company. 

3nl. Talt·nt composed principally of lectures under contract with the Redpath 
Lyceum Bureau who engage in chautauqua work ca:,ually as an incident to their 
regular employment and generally during vacation period!'. 

4th. Talent made up of per,ons or attractions secured hy the Redpath Chau
tauquas Company of Ohio direct, i. l'., without resorting to the usc of persons or 
attractions under contract with the Redpath Lyceum Bureau. This talent is made 
up of individuals hired especially or outside of attractions supplied hy a manager 
or leader as the case may he, and generally speaking, contracts referred hy the 
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l<edpath ChautaiHJllas Compauy of Ohio for the purpose of Jilling special engage
ments or as added attractions to the regular chantanqna for which talent is sentred 
irom the Redpath Lyceum Bureau. 

The fonr classes of talent reft·rred t•' above make up the lint· of attractions 
used by the l{edpath Chautanqnas L'• •mpany ui Ohio in its operatiun. The Red
path Chautauquas Company of Ohio, whill' an organization separate and distinct 
from the Redpath Lyceum llnreau, seettrcs all of the lirst three classes oi its 
attractions referred to throngh the Lyceum llnreau as such talent being under 
contract with the Lyceum Bureau for services for a definite time or at least for 
not less than a specified number of weeks or months. In other words, the time 
and services of the talent referred to an: at the command of ant! subjed tu the 
orders of the Redpath Lyceum Bnreau. The Redpath Lyceum Bureau is respon
sible to the talent for the payment of the snm contracted to he paid for sen·ices 
according to the particular terms of the contract. In the operation of its business 
affairs the Redpath Lyceum Bureau co-operates with the various chautauqua com
panies throughout the country, of which the Redpath Chautauquas Company of 
Ohio is one, by assigning for specitied times such of its attractions as may be 
agreed upon for particular territory. \Vhile, as stated hdore, the talent is under 
contract with the Redpath Lyceum Bureau and must look to it for payment for 
services, in practical operation for reasons of convenience payment for services 
rendered is at times made direct to the talent by local committees or by the Redpath 
Chautauquas Company of Ohio, as the case may be, hut all of such payments are 
made pursuant to the contract existing between the talent and the Redpath Lyceum 
Bureau according to such terms as may he agreed upon. The services rendered 
hy the talent contracted for by the H.edpath Chautauquas Company of Ohio, so far 
as I have heen able to ascertain, arc of such a nature as to he wholly outside of 
the control of the chautauquas company. except insofar as the time and place of 
rendering such services may he designated. In fact it is possihlc under thl' arrange
ments made hctween the Redpath Lycnnn Rureau, the R{·<lpath Chautauquas Com
pany of Ohio, and the ,_;o-callcd talent that one person or attraction may be working 
one day for the Redpath Chautauquas Company of Ohio, and the next day under 
a separate contract for another chautauqua company in other territory, returning 
the following day to the Redpath Chautauquas Company of Ohio to fill another 
engagement, but at all times such talent or attraction sustains uninterrupted con
tractual relations with the Redpath Lyceum Bureau referred to above. 

In practice the talent of the first three classes referred to as used by the 
Redpath Chautauquas Company of Ohio is part of the organization of the Redpath 
Lyceum Bureau loaned or assigned to the Redpath Chautauquas Company of Ohio 
for a particular purpose under a separate contract and at no time during the con
tinuation of the contract with the Redpath Chautauquas Company of Ohio does 
the contractual relation existing between the talent and the Redpath Lyceum Bureau 
come to an end. 

The purpose of the workmen's compensation law is to compensate injured 
employes and the dependents of killed employes, so that it must follow that hy the 
provisions of the law contained in section 1465-61, paragraph 2, G. C., supra, "every 
person in the service of any person" is meant every person in the service as an 
employe of any person. 

\\'ah·ing the question of the status of talent as independent contractors, it is 
my opinion that talent of the first three classes referred to as used hy the Redpath 
Chautauquas Company of Ohio under the conditions stipulated are not to be con
sidered as employes of the Redpath Chautauquas Company of Ohio, and their 
salaries or compensation are not to be taken into consideration in computing the 
amount of premium to he paid by the Redpath Chautauquas Company of Ohio 
nnder the workmen's compensation law. 
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As to the fourth t·lao;> enumerated clifferentiatinn may he made hetween those 
persons .. mployed ,)irect hy the Redpath Chautauqua:; Company of Ohio for a 
regular or continuous period and those persons only casually employee! for special 
engagements, it being my opinion proper to inelude the salarie' of the first branch 
of the fourth dass rderred to as heing employes of the Rt·<lpath Chautauquas 
Company direct and independent nf the Rt·clpath Lyceum Bureau. which controls 
tlw fir:;t three classes of talent. Taking tlw view that the tirst three classes of 
talent are not t·mployt·, of the Redpath Chautauquas Company nf Ohio, it is wholly 
immaterial whether they an· workmen nr opnatin·s as cletined in section 14 of the 
\\'orkmen's Compensation Law, supra. 

1865. 

Respectfully, 
EnWARD C. TURNER, 

Attorney-Ge11eral. 

JUSTICE OF PEACE-SPEEDING OF AUTOMOBILES-WHEN PLEA OF 
GUILTY TO CHARGE OF VIOLATIXG SECTIOX 12604 G. C. IS ~lADE 
BEFORE JUSTICE OF PE.\CE HE IS WITHOUT JURISDICTION TO 
RE:'\DER FIN.:\L JUDG:\TENT-EXCEPTIO:'\-HOW FIKES lLLEG.\1.
L Y PAID UXDER SECTIO:!\ 12604 G. C. C:\:'\ BE RECOVEH.ED. 

TV/zen a plea of guilt_\' is made before a justice of the peace to a charge of 
violating the provisious of section 12604 G. C., said justice is without jurisdictiou to 
render a fiual judgml'11t tltcreiu uuless the defendant iu a ~,.,.itiug subscribed l>_\' 
him wah•es the right of trial by jury aud submits to be tried by said justice as 
PrM·ided by scctiou 13511 G. C. The pro·uisious of scctiou 13510 G. C. iu respect to 
the jurisdiction couferrcd upou justices ill cascs where a complaillt is filed by an 
injured party are not apph'cablc to prosccutiolls ullder said section I2(J04, supra, 
for the reason that ~-iolatious of said last 1/Clllled scction are 110t ill the class of 
misdemeanors in the comtniss:ion of ~l'hich there may be atz illjured part_\' as con
templated by said section 13510, supra. 

lf'heu ·filii'S are co/Icc ted b_1• a justice of the peace 1111der section 12604 G. C. 
~.·itlwut ha·l'iny jurisdiction as ab1!<'e defi11ed. alld are paid by said justice into the 
couuty treasury, the parties so payiuy said fines arc the only persons ~,•ho may 
reco·uer sa•id 1none:r from said treasury. 

CoLUMBUS, OHIO, August 19, 1916. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR :-1 have your letter of August 14, 1916, as follow;;: 

"1st-Upon a plea of guilty may a justice of the peace assess a line 
ancl enforce the collection thereof against a person chargee! with violating 
the provisions of section 12604 G. C.? (See Sees. 12626 to 12628 and Sees. 
13510 and 13511 G. C., and 0. S. VoL 51 page 24.) 

"2nd-If he has no such authority what finding should be macle relative 
to fines that have thus been collected and paid into the county treasury and 
those which yet remain in the hands of the justice?" 

Section 12604 G. C. provides the maximum rate of speed at which a motor 
C} de or motor vehicle shaH he operated in various sections of a municipality and 
o:' roads outside therC'of, and provides a tine of not more than twenty-fi,·e dollars 
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($25.00) for the first offense and not less than twenty-five dollars ($25.00) nor 
nwn: than llfty dollars ($50.00) for a second violation of the rate of speed so tixecl. 

Section 13423 G. C.. as amended 103 0. L. 539. specifies certain criminal 
matters in which justices of the peace, police judges and mayors of cities and 
villages have tina) jurisdiction within their respecti\·e counties. 

It is provided in section 1464 G. C. that justices of the peace shall han linal 
jurisdiction in matters involving a violation of the fish and game laws. 

The offense of operating a motor cycle or motor vehicle at a greater speed 
than that provided by section 12604 supra is not included in the cases specified 
in either section 13423 supra or section 1464 supra, nor in any other section con
ferring final jurisdiction upon justices of the peace. 

The jurisdiction conferred upon a justice of the peace to render final judgment 
in other cases of misdemeanor is found in sections 13510 and 13511 G. C. lt is 
provided in the former section that when a person charged with a misdemeanor 
upon complaint of the party injured enters a plea of guilty thereto a magistrate 
shall sentence him to such punishment as he may deem proper; hut if the com
plaint is not made by the party injured:and the accused pleads guilty, such mag
istrate shall require the accused to enter into a recognizance to appear at the 
proper court, as is provided when there is no plea of guilty. 

\\'hat is meant in this section hy the term "party injured" 1s defined hy the 
court in the case of I ianaghan v. State, 51 0. S. page 24, wherein the court said: 

"If every citizen of the state, or member of the community where the 
offense is committed, is included in those descriptive words, this proceeding 
in error is without merit. But it is evident they were not used in the 
statute in that sense. They refer, we think, to the person who suffers 
some particular injury from the commission of the offense, either in his 
person, property, or reputation, as distinguished from that which results 
to the general public, or local community." 

It is apparent that the offense of driving a motor vehicle at an unlawful rate 
of speed is not in the class of misdemeanors in the commission of which there 
may he an "injured party" in the sense as ahon defined hy the supreme court. It 
follows, therefore, that when a complaint is made under this section before a 
justice of the peace, he has no jurisdiction upon a plea of guilty to impose the 
penalty of the law. but is required, as is provided in said section 13510, supra, to 
order the defendant to enter into a recognizance for his appearance at another 
court, unless said defendant, upon entering his plea of guilty, should in writing 
waive the right of a trial by jury and submit to be tried hy the magistrate, as 
provided in section 13511 G. C. 

\Vithout quoting in full the provisions of said last named section, it is sufficient 
to say that in cases of misdemeanor it permits the accused to waive, in a writing 
subscribed hy him and filed before or during the examination, the right of trial 
hy jury and to submit to he tried by the magistrate. \\'hen the accused com
plies with these provisions of said section 13511, the justice of the peace is innsted 
with jurisdiction to render final judgment. 

The foregoing observations furnish the answer to your tirst inquiry. 

You then ask if a justice has no authority to render tina! judgment and assess 
a fine under the provisions of section 12604 G. C., what finding should he made 
relative to fines that have been collected and paid into the county treasury and 
those which yet remain in the hands of the justice. 

In answer to this inquiry I must advise that if any fines have been collected 
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in cases wherein the facts. as above set forth. were not present to confer jurisdic
tion upon a justice of the peace and such t1nes have been turned into the county 
treasury, they shoulrl remain there unless the party from whom they were collected 
feels impelled to complain. The money so paid hy the justices into the county 
treasury is not public money, within the contemplation of section 286 G. C.. as 
amended in 106 0. L. 507, in that it requires any findings by your examiners. 
If fines ha,·e heen pair! into the county treasury, which were collected unrler said 
section 12604 supra, without authority of law, the parties from whom such fines 
were collected must proceed to recm·er the same, and they are the only persons 
who may recover the same. 

As to such fines as ha,·e not yet been turned into the county treasury by the 
justice but still remain in his possession, the justice should proceed to return said 
money to the parties entitled to the >ame and should then proceerl in the case 
according to law and recognize the defendants to the proper court. 

Referl'nce is also made in your inquiry to the provisions of sections 12626 
and 12628 G. C. These sections provide as follows: 

"Sec. 16226. A person taken into custody. because of the violation 
of any pronswn of this subdivision of this chapter, shall forthwith he 
taken he fore a magistrate or justice of the peace in a city, village or 
county, and be entitled to an immediate hearing. If such hearing cannot 
he had, he shall be released from custody on giving his personal under
taking to appear in answer for such violation at such time or place as 
shall then he indicated, secured by a deposit of a sum equal to the maxi
mum fine for the offense with which he is charged: or, in lieu thereof, 
if he be the owner, hy leaving the motor vehicle. If the person so taken 
is not the owner, he can leave the motor vehicle with a written consent 
given at the time hy the owner, who must he present, with such judicial 
officer. 

"Sec. 12627. If a judicial officer is not accessible, the accused under 
the next preceding section shall forthwith be released from custody hy 
giving his name and address to the officer makiug the arrest and depositing 
with such officer a sum equal to the maximum fine for the offense for 
which such arrest is made or instead, if he is the owner, by leaving the 
motor vehicle. If the accused is not the owner, he can leave the motor 
vehicle with a written consent given at the time by the owner who must 
be present. 

"Sec. 12628. The officer making the arrest as provided in section 
twelve thousand six hundrecl and twenty-six, -;hall give a receipt 'in writing 
for such sum or vehicle depo,i!l'd and notify such person to appear before 
the most accessihle magistrate, naming him, specifying the date, place and 
hour. In case such UIH!ertaking with security or deposit shall not he made 
hy an owner or other person taken into custody, the prO\·isions of law in 
reft•rcncc to hail in ca,;cs of misdemeanor shall apply." 

\\'ithout di,;cnssing the provisions of these sections in detail it is snftkit•nl to 
say that while they may indicate an intention on the part of the lt-gislatttn· to 
conft'f upon magistrates or justiet•s of tht· peace tina! juriscliction to hear ancl 
di<posc of complaints under said section 12004 supra. yet in my judgment they 
are not sufficient to accompli,;h that purpose and clo not eonf<'r such tina! jnris-
dktion. l<espcctfully, 

EDWARD c. TURNER, 

Attorney-Grlll'rul. 
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1866 . 

. \PPRO\".\L. RESOLUTIOXS FOR CERT.\ll\" ROAD L\IPROVE:\lEXTS IN 
C:\R]{OLL, COSHOCTOX, lL\XCOCK, DEFL\XCE AXD SEXEC.\ 
lTXTIES. 

Coi.t:!>lBt:s, OHIO, .\ugust 22, 1916. 

!lox. CLINTON CowEN, State lfigh<c'a}' Commissioner, Columbus, 0/zio. 
DEAR SIR :-I have your communications of August 17 and August 19, 1916, 

transmitting to me for examination final resolutions relating to the following road 
improvements : 

··carroll County-Sec. 'A,' :\linerva-Sandyville road, Pet. Xo. 2142, I. 
C. H. Xo. 369. 

"Coshocton County-Sec. 'A,' \Valhonding-Xewark road, Pet. Xo. 356, 
I. c. H. No. 411. 

"Hancock County-Sec. 'D,' Findlay-Bowling Green road, Pet. Xo. 
2427, I. c. IT. No. 220. 

"Hancock County-Sec. 'D,' Findlay-Bowling Green road, Pet. Xo. 
2427, I. c. H. No. 220. 

"Hancock County-Sec. 'D,' Findlay-Bow ling Green road, Pet. Xo. 
2427, I. c. H. No. 220. 

"Hancock County-Sec. 'D,' Findlay-Bowling Green road, Pet. Xo. 
2427, I. c. H. Xo. 220. 

"Defiance County-Sec. 'D,' Hicksville-Defiance road, Pet. Xo. 2281, 
I. C. H. X o. 420. 

"Seneca County-Sec. '0,' Lima-Sandusky road, Pet. Xo. 2919, I. C. 
H. Xo. 22." 

t1nd these resolutions to he in regular form and am therefore returning thP 
same with my approval endorsed thereon. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 
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1867. 

:\IUXICIPAL CORPORATIOX-c-EXCAVATIOX OF :\IATERIALS FOR 
STREET DIPROYDIEXT-IXTERPRETATIOX OF COXTRACT :\lADE 
BY :\IUXICIPALITY AXD CONTRACTOR FOR DISPOSIXG AXD 
HAC'LIXG AWAY DIRT SO EXCAVATED. 

TV/zen a mwzicipality reserzoes all material e.rca·vated from a street in the course 
oi its imprm•ement and the co11tract pro·vides that said material shall be placed upon 
the premises of abutting lot o~.:ners and on intersecting streets, which provision 
of the contract u:as imposed upon the contractor as a part of his duty under said 
contract, and thereafter said lot o~,·11ers or other property ou ners pay said con
tractor for hauling dirt e.rca·mted from said street to their premises, the only claim 
said lllllllicipality may ha<.·e against the parties, other than abutting lot oz;.:ners, is 
the value of the material so hauled. 

If said material was hauled by said co1ztractors without the knowledge or 
direction of the municipality and in violation of the provisions of said co11tract, 
both the co11tractor and the person receivi11g such material, if he ~cas not an 
abutti11g lot owner, may be held to account to the mzmicipality for its value if it 
has any value. 

CoLL'Milt:s, OHIO, August 22, 1916. 

Bureau of Iuspectiou and·Supenision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-r'have your letter of July 14, 1916, as follows: 

"During the course of the Springfield street improvement, sundry pay
ments were made to the contractors by property owners within the village 
for earth, stone, or other excavated materials or for the delivery of the 
same to such points as may have been designated by said property owners. 

''One instance of same is that of $50.00 paid by the St. Paris village 
school district. for which a bill was submitted by the contractors, for 
'500 loads of dirt hauled from Springfield street to school yard.' 

"In other cases of such payments made hy property owner:, within 
the village, checks were submitted showing said payments were made 'for 
dirt' made a vailablc by reason of street improvement excavation : receipts 
were exhibited. given by the agent of the contractors, acknowledging pay
ments 'for dirt'; and in other instances wherein no receipts are held and 
purpose of payment is not written upon the face of the check made to the 
contractors, makers thereof have stated that such payments were made for 
stone or dirt; and finally in certain cases wherein no receipts were given 
or none ·presen·ed, and payments made to contractors in currency, state
ments were made under oath, by property owners that said payments were 
made for earth from the said street excavation. 

"Doubt was expressed in certain cases whether such payments to con
tractors ha \'e been made for earth and excavated material, or for services 
of the contractors in delivering same to their premises as designated. 

"Question 1. Under contract provisions (sec specifications, page 3 of 
the enclosed data) does title to any and all excavated materials vest in 
the corporation in the sense that payments as described above made to 
contractors are recoverable to the village treasury? 

"Question 2. Under said contract, is the contractor entitled to receive 
and retain compensation from property owners for the delivery of such 
materials to certain designated points, or must such delivery be considered 
only a proper disposition of the ~amc by direction of the engineer as ex
pressly pro\'ided by the terms of the contract." 

15-Yol. II-A. r.. 
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The proYisions of the contract to which you refer m your foregoing inquiries 
are as follows : 

''The council resen·es the right to cross walk stones or paving block, 
curb stones, gravel, crushed stone, sewer pipe, earth or other valuable 
material after it has been taken up by the contractor who is to use care in 
handling the same so as not to break or waste them and shall carefully 
and neatly pile them at such points on intersecti.ng streets or abutting lots 
as the engineer may direct." 

By the foregoing provisions of said contract title to all the material described 
therein taken up and excavated by said contractors from said street, is retained 
by the municipality. Any appropriation of said material by the contractors in 
violation of the terms of said contract, or by the contractors and private parties, 
other than abutting lot owners, would render the party so appropriating said 
material liable to account to said municipality for the value thereof. If the con
tractors or any property owner aforesaid therefore appropriated any dirt or other 
material excavated by the contractors and the latter hauled it upon the property 
of said individuals, both the contractors and said individuals receiving said dirt 
must account to the municipality for its value, if it has any value. This value 
might or might not be the amount received by the contractors from said individuals 
for hauling said material. However, what the individuals saw fit to pay and what 
the contractors agreed to accept under such circumstances is no concern of the 
municipality. The money thus received by the contractors from said individuals 
is not public money within the meaning of section 286 G. C. as amended 106 0. L. 
509, and does not represent the measure of loss to the municipality. The respon
sibility, under such circumstances, of the contractors and said property owners 
arises from a misappropriation of public property and the measure of such respon
sibility is the value of the property so taken. 

It follows, therefore, that if the contractors hauled material upon abutting 
lots under the direction of the engineer and the owners of said lots, either volun
tarily or by inducement of the contractors, paid the latter for such hauling, such 
transaction is solely one for adjustment between said lot owner~ and contractors, 
and one in which the village has no interest. Upon the other hand if material 
excavated by the contractors was taken by them without the knowledge of the 
municipality and without any direction by the engineer and placed upon the property 
of individual owners, other than abutting owners, the latter and the contractors 
must be held liable to compensate the municipality for the value of such material 
so taken. 

In addition to the facts submitted in your inquiry I haYe learned from other 
sources that the engineer in charge of such improvement for the municipality, and 
under the provisions of the contract above quoted, ordered and directed the con
tractors to place and pile the material so excavated either upon abutting lots or 
upon intersecting streets at points within two hundred feet of the street under 
improvement. This direction of the engineer appears to be in accordance with 
the usual practice of engineers under such circumstances. It is not understood 
that the provisions of the contract abO\'e quoted and like provisions in other con
tracts of a similar character contemplate that the material excavated shall be 
hauled from the improvement to a point at any great distance therefrom. The 
purpose of this provision of the contract is to take care of at least a part of the 
material so excavated temporarily so that it may thereafter be remo\·ed to such 
points or places as the municipality may determine to be proper. The requirement 
in said contract that the contractors "shall carefully and neatly pile" indicates that 
it was not intended that such disposition should be a permanent one. 

It is further claimed in reference to the actual facts inYoh·ed in the improve
ment in question that great difficulty was experienced by the municipality in dis
posing of the material excavated from said Springfield street, and that the village 
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was unable to procure the necessary teams to remoYe said material, after the 
same had been placed upon intersecting streets under the direction of the engineer, 
to the points of its final disposition. It is therefore a serious question to be 
considered, if the aboye facts are true, whether, in the eYent said contractors 
disposed of said material in an unauthorized manner, it can be shown that the 
Yillage actually sustained any loss thereby, or in other words, whether such ma
terial was of any ,·alue to the Yillage under the surrounding circumstances of 
the case. 

Referring now to your first inquiry: In Yiew of the ahoye considerations I 
must adYise that no payments such as described in your inquiry are recoyerable 
from the contractors by the Yillage, but if there was an unlawful appropriation 
of any material as above described by the contractors and private property owners, 
other than abutting owners, the village is entitled to recoyer from them the Yalue 
of the material so appropriated. 

In answer to your second inquiry, in view of what has already been said, 
the payment by property owners to the contractors for the hauling of such ma
terial is a matter for adjustment between them and must depend, as hetwcen 
them, upon the particular circumstances of each case. 
· ln order that my conclusions in this matter may be perfectly plain I hold: 

1. If any material, paid for by either private indiYiduals or the school dis
trict named in your inquiry, was hauled by order of the engineer under the pro
visions of the contract, the transaction is one for adjustment between the parties 
so paying said contractors and the contractors. 

2. 1 f material was hauled by said contractors without the knowledge or 
direction of the engineer in charge and in violation of the proYisions of said 
contract, both the contractors and the person receiving such material, if he was 
not an abutting lot owner. may be held to account to the municipality for its value, 
if it has any value. Respectfully, 

Enw ARD C. TURNER, 
A ttorney-Ceneral. 

1868. 

A:\IERICAX FLAG 0::-..' HAXDKERCHIEFS-:\IAXUFACTURE FOR SALE 
OR HAVIXG SA:\.fE IX POSSESSION FOR PURPOSE OF SALE-VIO
LATION OF SECTIOX 12396 G. C. 

The malwfacture for sale, or tlze ha1.'i11g in possessio11 for tlze purpose of sale, 
of handkerchiefs on which is placed the A merica11 flag, is a ~·iolation of scctio11 
12396 C. C. 

CoLCMBL"S, OHio. August 22. 1916. 

lioN. FRA:\K B. \\'JLLIS, Go~•ernor of Ohio, Columbus, Ohio. 

:VI Y DEAR GovERNOR:-You haYe requested my opinion regarding sections 
12396, 12397 and 12398 G. C., which prohibit certain uses of the flag of the United 
States or the state of Ohio. The particular state of facts in which I understand 
you are interested is expressed in two paragraphs of a letter from \Vilson Bros., 
Chicago, Ill., as follows: 

"\'V e have been offering for sale handkerchiefs with different kinds 
of embroidery, using the American flag in connection with designs repre
senting ships, guns, etc., and in some instances with the word 'preparedness' 
under the flag. 

"These handkerchiefs were not in any way to he used as ach-ertise
ments." 

Section 12396 G. C. provides as follows: 

"Whoever prints, paints or places a word, figure, mark, picture or de-
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sign, upon a flag, standard, color or ensign of the United States, or the 
state of Ohio, or causes it to be done, or exposes, or causes to be exposed, 
such flag, standard, color or ensign upon which is printed, painted or 
placed, or to which is attached or appended a word, figure, mark, picture 
or design, or manufactures or has in possession an article of merchandise 
upon which is placed or attached a representation of such flag, standard, 
color or ensign, or publicly mutilates, defiles, defaces or casts contempt 
upon such flag, standard, color or ensign, shall be fined not more than 
one hundred dollars, or imprisoned not more than thirty clays, or both." 

One of the express prohibitions contained in this section is the manufacture, 
or having in possession, an article of merchandise on which is pla-ced or attached 
a representation of such flag, standard, color or ensign. If the flag used by 
vVilson Bros. comes within the definition of "flag" contained in section 12397 G. C., 
and the use which they make of it does not come within the exceptions of section 
12398 G. C., there can he no question that the same is a violation of said section 
12396 G. C. 

Section 12397 G. C. Defines the words "flag, standard color or ensign," as 
follows: 

''The words 'flag,' 'standard,' 'color' or 'ensign,' as used in the next 
precedi.ng section, shall include any flag, standard, color or ensign or a 
picture or representation thereof, made of or represented on any substance, 
and purporting to be a flag, standard, color or ensign of the United States, 
or the state of Ohio, or a picture or representation thereof, upon which 
shall be shown the colors, the stars and the stripes in any number thereof, 
or which might appear to represent a flag, standard, color or ensign of the 
United States or state of Ohio." 

If the flag used by vVilson Bros. contains the colors red, white and blue and 
the stars and stripes in any number, it is within the definition. 

The only exceptions to ~ection 12396 G. C. are contained 111 section 12398 
G. C. as follows: 

"The next two preceding sections shall not apply to an act permitted 
by the statutes of the United States or by the United States army and navy 
regulations, nor shall they apply to a newspaper, periodical. book, pamphlet, 
circular, certificate, diploma, warrant, or commission of appointment to 
office, society lodge or emblem, ornamental picture, or stationery for use 
in correspondence, on which shall he printed, painted or placed said flag 
disconnected from any adyertisement." 

Congress has not legislated with reference to the question here under con
sideration save in the matter of the use of the flag in trade marks, etc., sought 
to be registered and the reference to regulations of the army and navy undoubtedly 
refers to the rules of the army and navy prescribing the form of various flags 
used therein, some of which contain printed matter, such as recruiting flags, 
adnrtising flags, and emblems of particular divisions of the army and navy. I 
am advised by the judge advocate general of the war department. \Vashington, 
D. C., that their rules contain no permission for the use of the flag in the manner 
here under consideration. 

Under their own statement of facts it is clear that the use of the flag by 
\Vilson Bros. does not come within any of the further exceptions in said section, 
hut that the flag is placed on the handkerchiefs solely for the purpose of making 
them more salable. 

Under section 12396 G. C., supra, the question of whether or not the use of 
the flag is one for adYertising purposes is immaterial, for that section contains no 
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such limitation. It is merely a prohiLition agaitht the u'e of the flag on any 
article of merchandise, and the only referencl' in any of these sections to ath·er
tising is that contained in section 12398, an<! it i, there merely a limitation upon 
the exceptions. 

I am therefore of opinion that the manufacture for sale of hanclkcrchiefs, 
containing the American flag with the colors and the 'tars and stripes, in connec
tion with designs representing ships, guns, etc., or in connection with the word 
"preparedness'' is a violation of section 12396 C. C.. supra, and ~uhjech the manu
facturer, or any one having such handkerchiefs in possession, to prosecution 
thereunder. Respectfully, 

1869. 

EDWARD C. TURNER, 
Attoruey-Ge11eral. 

STATE :.IEDICAL BO.\RD-EX.\:.IJXIXG XCl{SES AXD CHIEF EXA:.II
XER-SUCH POSITIO:XS :XOT SUBJECT TO PROVISIO:XS OF CIVIL 
SERVICE LAW. 

Persons appoiuted to positio11s aud offices uuder the provtstolls of the civil 
ser~·ice act, which became ejj'ecti·ue July I, 1914. 103 0. L. 698, i11 'i.dlich a defiuite 
term is fixed by statute, may serue ouly for the term so fixed by statute. 

The positions of e.ramiuiug uurses, iucludi11g that of chief e.ramiucr, prm•idcd 
for by section 1295-1 G. C.,· as euacted in 106 0. L. 191, are uvt subject to the 
provisious of the ch•il sen·ice la'i(', requiri11g a competith·e cxami11atiou of appli
cants therefor. 

Cot,t:~!Bt:s, Omo, .\ugust 22, 19lo. 

The State Civil Service Commission of Olzio, Columbus, Ohio. 

GEXTLO!EK :-I haye your letter of August 2, 1916, submitting the following 
statement and inquiry: 

"The act regulating the practice of nursing in the state of Ohio pro
vides that: 

"'\\ ithin sixty days after this act becomes operative, the state medical 
hoard shall employ a secretary, entrance examiner, and three nurses; said 
three nurses with the secretary of the state medical hoard shall cun>titute 
a nurses' examining committee, this committee to he chosen from ten 
nominations made by the Ohio Association of Graduate :Xurscs. The sec
retary of the state medical board shall he the secretary and executive 
officer of the committee. One nurse shall be employed for one year. one 
for two years, and one for three years, and thereafter as the term of one 
nurse expires, a successor shall he employed in the manner hereinbefore 
specified, for a term of three years. One of the nurses so employed shall 
be designated as chief examiner. The secretary shall have the power to 
administer oaths. Each person so employed shall file with the secretary 
an affidavit that she is a resident of Ohio, a graduate of a recognized 
training school for nurses and, in addition thereto, shall ha\·e had not 
Jess than five years' experience in nursing.' 

"In July, 1915, :\Iiss Anna Johnson took a competitive examination for 
public health nurse, and stood :Xo. 3 on the list. Following the taking 
effect of the law in August, 1915, :.Iiss Johnson was appointed a member 
of the nurses' examining committee for a term of one year, and was desig
nated chief examiner, as provided by law. The state medical board had 
claimed exempt from the classified service three positions, as provided 
under section 486-8 of the civil service law, so that :.Iiss Johnson was ap
pointed to the position of chief examiner from the eligible list, and was 
considered in the classified service. 



1446 OPIXIOKS 

".\t a meeting of the state medical hoard on July 5, 1916, :.tiss John
son was re-appointed a member of the nurses' examining committee for a 
term of three years, hut one member oi that committee who had never 
taken the nurses' examination was· designated as chief exam.iner. Now 
:\!iss Johnson has written the civil service commission to know what her 
rights are under the ci\"il service law. 

··J nasmuch as the Ia w creating the X urses' examining committee became 
effecti,·e prior to the ci,·il sen·ice law, and since this position is not claimed 
as one of the exemptions hy the state medical board, it appears to us that 
the position must be in the classified service. 

"]s not section I of this law inconsistent with the provisions of the 
civil service law? Since the civil sen·ice law pro,·ides that all positions in 
the classified service shall be free. open to all, and competitive, can the civil 
senice commission limit the applicants for this position to the ten nomina
tions made hy the Ohio Association of Graduate Nurses, or can the civil 
sen·ice commission lawfully confine the competitors to the three persons 
appointed as members of the nurses' examining committee? 

"\\'e will appreciate an early reply for the reason that the state medical 
hoard has requested that we conduct a competitive examination to create 
an eligible list for the position of chief examiner." 

The statute quoted in your foregoing letter is section 1295-1 G. C., and is 
found in 106 0. L. 191. being section 1 of "an act to regulate the practice of 
nursing in the state of Ohio," which act became effecti,·e on the 2nd day of 
. \ugust, 1915. It appears from the records of the state medical hoard that by 
virtue of the prm·isions of said section aforesaid, said· board on the 4th day of 
:\ugust, 1915, appointed three nurses from a list of ten nominations made by the 
Ohio Association of Graduate Xur~es, which list included the person named in 
your inquiry, who was appointed for the term of one year and designated as 
chief examiner. Said person so appointed assumed the duties of her said position 
011 August 16, 1915. Her appointment, therefore, was made while the civil service 
law, which became operati\·e January 1, 1914, was still in effect ( 103 0. L. 698), 
as the present ci,·il service law did not become operative until August 31, 1915. 
Under the authority of the recent case of :\lcXamara v. State Civil Service Com
mission, the law which was in force at the time the appointment was made for a 
definite term must he held to control the tenure of office of the person so appointed. 

ln an exhaustive opinion reported in volume 11, at page 1664 of the Attorney
General's Report for the year 1914, my predecessor, Hon. Timothy S. Hogan, held 
that a statute fixing a definite term for a position in the classified civil service, 
under the provisions of said act of 1914, was not repealed by said act, and that the 
term so fixed hy statute controlled the tenure of such person in such position in 
said service. This opinion followed the decision of the superior court of Cincinnati 
in the case of State ex rei. v. Schneller, 15 X. P., n. s., 438. 

I concur in the conclusions of my predecessor in this respect, and therefore 
advise that at the expiration of the term of one year, for which the person named 
in your inquiry was appointed, her tenure in said position of chief examiner will 
end. 

The foregoing observations are based upon the assumption that the position 
of chief examiner of nurses was properly designated as being one within the com
petiti,·e classified service and that the appointment of said person from an eligible 
list was in all respects in accordance with and required by statutory law. How
ever, this brings us to a consideration of your inquiry as to whether the provisions 
of said section 1295-1. aforesaid, are not in conflict with the requirements of the 
civil service law to the effect that examinations for positions in the classified 
service shall he public, competitive and free for all. See section 486-10 G. C., 
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106 0. L. 406. As before observed, under the provi,ions uf ,aid ,t·ction 1295-1. 
supra, the appointment of three nurses is to he made from a Ji,t of ten nomina
tions, which are selected by the Ohio Association of Graduate ); urses. :.\Ianifestly, 
then, the provisions of this statute and those of the civil sen·ice law, ahove noted. 
are hopelessly conflicting if the positions of said nurses, an<l particularly that of 
chief examiner, are properly in the classifier! service under the ci\"il 'en-ice law. 

The requirement that there shall be a te't hy a competitive examination of the 
qualifications of all applicants for appointments and promotions in the civil service 
of the state is subject to hoth the constitutional an<! 'tatutory limitation that such 
competitive examination shall control when it i-; practicable to a'certain an appli
cant's merit and fitness in this manner. It would seem to he a necessary inference 
that in the case under consideration the legislature had declared that the merit 
and fitness of persons appointed to the positions of examining nurses, including 
that of chief examiner, should not be determined hy a competitive examination 
because it is specifically provided that such nurses, to he eligible for appointment, 
shall be graduates of a recognized training school for nurses, shall have had.not 
less than five years experience in nursing and shall he chosen from a list of ten 
nominations made by the Ohio Association of Graduate ); urses and finally, it is 
only from the list of three· thus appointed that the nurse designated as chief 
examiner may be chosen. It must also be noted that the law under consideration 
was enacted while the civil service act of 1914 was in full force and operation, 
and that the provisions of said act of 1914, in respect to the requirement that 
examinations for positions in the classified service shall be public, competitive and 
free for '!II, were identical with those of the present law, as was also the provision 
that the competitive class shall include all positions for which it is practicable to 
determine the merit and fitness of applicants by competitiYe examination. See 
section 486-10 G. C., 103 0. L. 406, and paragraph one of subdivision (b) of 
section 486-8 G. C., 103 0. L. 406. 

It is clear, therefore, that the legislature, with full knowledge of the require
ments of said act of 1914 as to positions in the classified sen-icc and the freedom 
of competition provided in examinations therefor, declared that the positions in 
question, with the qualifications it place<! upon them. should not he subject to the 
civil service law in regard to positions in the classified service. 

By reason of these considerations and the principle of law that a general 
statute, treating a matter in general terms and not expressly contradicting the 
provisions of a prior special statute, is not to be considered as intended to· effect 
a more particular and specific provision of an earlier special act unless it is abso
lutely necessary to so construe it in that manner. (Fostick Y. \'illage, 14th 0. S. 
472.) I am of the opinion that the positions of examining nurses, including that 
of chief examiner, provided for in section 1295-1 supra, are not within the operation 
of the civil ·service law. This conclusion is reached not only bt-can>c of the im
practicability of testing the qualifications of said nurses by competiti\'e examina
tion, in view of the provisions of said section 1295-1 supra, hut it is supported by 
the further fact that the requirements of said section in themselws subject all 
appointees to a test as thorough, cffecth'e and satisfactory as coul<l he afforded 
by a competitive examination. 

I therefore advise that the positions of examining nur,es, including that of 
chief eraminer, appointed under the prm'isions of section 1295-l G. C., as enacted 
in 106 0. L. 191, are not within the operation of the civil 'crvicl' law. and that the 
only qualifications that may he required for appointment to such positions are 
those specially prm·ided for in said section. Respectfully, 

Euw \l{n C. TURNW, 

A ltnnrry-GP11rral. 
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1870. 

APPROVAL, SALE QF CANAL LANDS IN ROSS AND LICKJNG COUNTIES. 

CoLUMBUS, Omo, August 22, 1916. 

RoN. FRANK R. FAUI'ER, Superintendent of Public Works, Columbu,~, Ohio. 

DEAR Sm:-With yours under date of August 15, 1916, you submit transcripts 
of the proceedings in reference thereto, together with resolutions authorizing the sale 
of canal lands as follows: 

"To L. B. James, Chillicothe, Ohio, a tract of abandoned Ohio 
Canal in the city of Chillicothe_________________________________ 850.00 

"To Ruth Felumlee, Newark, Ohio, a tract of the abandoned 
Ohio canal in Madison township, Licking county, Ohio ___________ 180.00 

"To Orville Kiger, Newark, Ohio, a tract of the abandoned Ohio 
canal in Madison township, Licking county, Ohio:. _______________ 500.00." 

Having examined the transcripts of the pro~eedings and resolutions above men
tioned, I find said proceedings to have been in conformity to law and the resolutions 
regular in form and am therefore returning the same to you with my endorsement 
of said resolutions in duplicate. 

1871. 

Respectfully 
EDWARD C TURNER 

Attorney-General. 

INDEPENDENT COUNTY AGRICULTURAL SOCIETY-WHEN EN
TITLED TO PER CAPITA ALLOWANCE FROM COUNTY TREAS
URY-KINSMAN STOCK AND AGRICULTURAL SOCIETY NOT 
ENTITLED TO SAID ALLOWANCE. 

An agricultural society, organized under section.9911 G. C., which held annual fairs 
prior to the year 1915, and which held an annual exhibition in 1915, is not "an indepen
dent county agricultural society" within the meaning of section 9880-1 G. C. (106 0. L. 
273) such as to entitle it to the per capita allowance from the county treasury, prouided 
for in section 9880 G. C., nor could such society, by reorganizing in December, 1915, pur
suant to the provisions of sections 9880 and 9880-1 G. C., bring itself under fmJor of said 
sections for the purpose of secur-ing such allowance. 

CoLUMBUS, Omo, August 22, 1916. 

RoN. ARCHER L. PHELPS, Prosecuting Attorney, fVarren, Ohio. 

·Dear Sir:-Your letter of July 10, 1916, is as follows: 

"On the 19th day of March, 1888, The Kinsman Stock and Agricul-
1ural Association of the township of Kinsman, this county, was incorporated 
under the general corporation laws of Ohio. Since that date this associa
tion has maintained this agricultural association in Kinsman township, 
giving an annual agricultural exhibition. During this period, this society 
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was not entitled to the 8800.00 from the county, to which county agricul
tural societies were entitled under the provisions of section 9880 G. C. 

"On ::\lay 5, 1915, the general assembly passed section 9880-1, supple
mental to section 9880 of the General Code, found in 105-106 Ohio Laws 
273. The effect of this supplemental section is und€'r certain conditions to 
make the provisions of section 9880 with respect to the payments therein au
thorized, applicable to independent agricultural societies, that had held 
annual fairs for agricultural advancement, previous to January 1, 1915, and 
which said independent society had held an annual exhibition. 

"In December, 1915, the persons interested in The Kinsman Stock and 
Agricultural Association r€'organiz€'d, under the provisions of section 9880-1 
of the General Code, which new agricultural association has not yet held an 
annual exhibition. After such reorganization they made application to 
the state board of agriculture and secured a certificate from the president 
of the state board, attested by the secretary, that the laws of Ohio and the 
rules of the board had been complied with, thereby under the provisions of 
said section 9880-1, entitling said reorganized society to the payment of 
$800.00 from the county treasury. This certificate has been presented for 
payment, and the county auditor has called my attention to the situation, 
and has demanded an opinion as to whether or not the county is liable for 
this payment. 

"A careful examination of section 9880-1 specifies two conditions which 
must exist before the independent agricultural society is entitled to this 
certificate from the state board of agriculture: First, that said indepen
dent agricultural society has held annual fairs for agricultural advancement, 
previous to January 1, 1915. Second, that such independent agricultural 
society has held an annual exhibition and has complied with certain other 
conditions. 

"As to the first condition, the present agricultural society, organized 
under section 9880-1, has never held an annual exhibition. The old corpo
ration, The Kinsman Stock and Agricultural Association did hold an annual 
exhibition every year since its organization, however, the old association, 
organized under the general corporation laws of the state was never entitled 
to this payment from the county treasury, and even since the pm<sage of sec
tion 9880-1, if not existing, in my opinion would not now be entitled to the 
payment for the reason that section 9880-1 is supplemental to section 9880 
and must be read in pari materia, and the organization which is given the 
right to the payment from the county treasury is an agricultural society, 
organized in accordance with the terms of this statute. 

"As to the second condition, the agricultural society which is now de
manding payment of 8800.00 from the county treasury, upon the certifi
cate of the president and secretary of the state board of agriculture, has 
not yet held an annual exhibition, and under the express terms of section 
9880-1 is not entitled to this payment until after it has held such an exhibi
tion. Further, in order to entitle an independent agricultural society to the 
certificate granted to this society, it must not only be made to appear that 
such annual exhibition has been held, but that such society had held such 
annual exhibitions prior to January 1, 1915, which the present society can never 
do. 

"We have had in this county for a great many years a county society 
known as The Trumbull County Agricultural Association, which holds annual 
exhibitions, and owns well equipped fair grounds. 

"In my opinion the new independent agricultural society, organized in 
December, 1915, under the provisions of section 9880 and 9880-1, is not 
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entitled, under the provisions of these sections, to any payment from the 
county treasury, and was not entitled to the certificate to that effect, issued 
by the state board of agriculture, for the two reasons above stated. 

"Owing to the fact that the state board of agriculture has issued this 
certificate which has lead the officers of the new agricultural society to be
lieve that it is entitled to this payment, I will appreciate your opinion upon the 
questions: First, can the new society, not having held annual exhibitions 
prior to .January 1, 1915, at any time in the future qualify so as to be entitled 
to this payment? Second, under the foregoing state of facts is this new 
society entitled to the payment of the certificate from the state board of 
agriculture, which it now holds? 

. "For your assistance in determining these questions I herewith enclose 
a copy of the articles of incorporation of the old Kinsman Stock and Agri
cultural Association." 

In response to my request for additional information I have your letter of August 
1st, enclosing certified copy of the articles of incorporation of "The Kinsman Fair 
Association," filed in the office of the secretary of state December 17, 1915. The 
articles of incorporation of "The Kinsman Stock and Agricultural Association," qrgan
ized 1\·larch 19, 1888, provide: 

"First: The name of said corporation shall be The Kinsman Stock 
and Agricultural A~sociation. 

"Second: Said corporation shall be located and its principal business 
transacted at Kinsman, in Trumbull County, Ohio. 

"Third: The purpose for which said corporation is formed is for the 
promotion and development of the horse, cattle and general agricultural 
interests of said township of Kinsman and the surrounding neighborhood." 

The articles of incorporation of The Kinsman Fair A~sociation hereinbe(ore re
ferred to, provide: 

"First: The name of said corporation shall be The Kinsman Fair 
Association. 

"Second: Said corporation is to be located at Kinsman in Trumbull 
County, Ohio, and its principal business there transacted. 

"Third: Said corporation is formed for the purpose of improvement in 
agriculture, horticulture, live stock and domestic manufacturies." 

l:pon investigation in the office of the board of agriculture of Ohio I find that the 
official report for the year 1915, as filed with said board-and purporting to ,be the official 
report of The Kinsman Stock and Agricultural Association, shows the name of said 
organization as "The Kinsman Stock and Agricultural Company," the date of organ
ization March 19, 1888, and the number of members forty-two. 

In view of this report, and of the purpose for which said company was organized, 
as set forth in item 3 of its articles of incorporation, it is evident that said company 
was organized for the advancement of the agricultural interests primarily in Kinsman 
Township, Trumbull County, the entries, however, being open to adjoining town
ships, and that said company was doubtless organized pursuant to the provisions 
of section 9911 G. C., as enacted February 11, 1877, and as still in force, which provisions 
are as follows: 

"When any number of persons of a township form -a society for the pro
motion of agriculture in such township, and under their hands and seals 
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make a certificate, and acknowledge it before a justice of the peace, in whieh 
shall be specified the name of the society, the objects of its formation, and the 
township in which it shall be located, and file it in the office of the seeretary 
of state, such society shall be deemed a body corpora!(', with suPcession, and 
with power to sue and be sued, defend and he defended, and contract and he 
contracted with, may make and URe a common ~('a!, and the ~ame alter at 
pleasure, and may purchase and hold in fee simple, or rent or }(•asc sueh rPal 
estate as may be required as a site for holding fairs, not PXcPeding forty a Pres, 
and establish all necessary rules and r('gulations for th(' management of sur·h 
fairs and the legitimate business of the society." 

In view of the forPgoing it Reems elear that while The h:in"nwn i'trwk and .\gri
cultural Company has held annual fairs ~im·e the time of its organization in 188S, 
said company \vas never a county or district agricultural ~rwicty within the mcuniu~ 
of section 9880 G. C., which provides: 

"When thirty or more persons, residents of a r·otmty, or of a district 
embracing one or more counties, organize themselves into an agrieulturul 
society, which adopts a constitution and by-laws, selects the usual anrl proper 
officers, and otherwise conducts its affairs in conformity to law and the ruil's 
of the state board of agriculture, and when such county or district socit'ly 
has held an annual exhibition in accordance with the three following sec
tions, and made proper report to the state board, thrn, upon prrscntation 
to the county auditor, of a certificate from the prrsident of the state hoard 
attested by the secretary thereof, that the Jaws of the statP. and thP rnlPs 
of the board have been complied with, the county auditor of each eounty 
wherein such agricultural societies are organized, annually shall draw an order 
on the treasurer of the county in favor of the president of the county or district 
agricultural society for a sum·equal to two cents to e:1ch inhabitant thereof, 
on the basis of the last previous national census. The total amount of such 
order shall not in any county exceed e.ight hundred dollars, and the treasurer 
of the county shall pay it." 

This section was originally enacted February 28, 1816, and its provisions, in so 
far as your inquiry is concerned, have not been materially changed by subsequent 
amendments. 

It necessarily follows that in so far as the provisions of said section 9880 G. C. 
are concerned, said company was nevrr entitled to the aiel from the county provided 
for in the latter part of said section. 

The act of the general assembly (106 0. L. 2:"3) known as amended senate bill 
Xo. 52, entitled "An act to supplement section 9880 by th~ addition of a supplrmen
tal section to be known as section 9880-1 of the GenPral Code rr!ativc to independent 
county agricultural societies," provides a~ follow~: 

"\Vhen thirty or more persons, residents of a eounty or of contiguous 
counties not to exceed three, are organized into an independent agrirultural 
society that has held annual fairs for agricultural advancement previous to 
January first, 1915, in a county wherein is located a county agricultural 
society, and when such independent society has held an annual exhibition in 
accordance with the three following sections, and made proper report to the 
state board, then, upon presentation to the county auditor of a crrtificate 
from the president of the state board attested by the secretary thereof, that 
the Jaws of Ohio and the rules of the board have been complied with, the 
county auditor of the county, if the fair board be residents of one rotmty, 
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shall draw an order on the treasurer of the county in favor of the president of 
the independent agricultural society for a sum equal to the amount paid to the 
county fair and the treasurer shall pay said order. If the fair board of the 
independent agricultural society be residents of more than one county, the 
auditors of such counties shall draw orders on their respective treasurers for 
their proportionate share of an amount equal to an average amount paid to 
the several county fair boards to be divided according to population of the 
eountiPs according to the last federal census. The treasurer or treasurers 
shall pay such order or orders from the county funds." 

As observed by you, this section, being supplemental to section 9880 G. C., must 
be read in connection with said latter section. The evident intention of the legis
lature, in the enactment of said supplemental section, was to extend t.he scope of sec
tion 9880 G. C. by giving to an independent agricultural society, other than the one 
theretofore officially recognized as the county agricultural society, and as such, en
titled to county aid under provision of the latter part of section 9880 G. C., the right 
to receive from the county treasurer a sum equal to that paid to said officially recog
nized county society, providing said independent county society complies with the 
provisions of said statutes, has held annual fairs prior to .January 1, 1915, and has 
held an annual exhibition in accordance with the provisions of sections 9881, 9882 
and 9883 of the General Code, at the time of making its report to the state board of 
agriculture and at the time of making its demand upon the county treasurer, holds 
the certificate from said board as required by said section 9880-1 G. C., showing that 
the laws of Ohio and the rules of the state board of agriculture have been complied 
with. 

From the official report above referred to, it appears that The Kinsman Stock 
and Agricultural Company held its annual fair in August, 1915. From your state
ment of facts, however, it appears that said company was never officially recognized 
as the county agricultural society within the meaning of section 9880 G. C., and in 
view of what has already been said, it seems clear that said company could not have 
been so recog_nized, even if the Trumbull County Agricultural Society were. not in 
existence, which latter organization I am informed is the officially recognized agri
cultural society of Trumbull county, and in view of the provisions of section 9880-1 
G. C., read in connection with the provisions of section 9880 G. C., I do not think it 
could be said that The Kinsman Stock and Agricultural Company, if still in exis
tence, would now be an independent county agricultural socwty, within the meaning 
of section 9880-1 G. C., such as to entitle it to the aid therein provided. 

It was evidently the intention of the members of The Kinsman Stock and Agri
cultural Company, in reorganizing in December, 1915, by filing new articles of in
corporation with the secretary of state, and in changing the name and purpose of the 
organization, as above set forth, to thereby bring themselves under favor of said sec
tions 9880 and \l880-1 G. C. The official report as filed with the state board of agri
culture is signed by D. H. :\lcLean, as president, and H. D. Fohes, as secretary, res
pectively, of The Kinsman Stock and Agricultural Company, and the affidavit of 
said officers thereto attached is made under date of January 11, 1916. This report 
purports to be the report of The Kinsman Stock and Agricultural Company and no 
reference is made to the re organization in December, 1915. 

The certificate of the state board of agriculture was issued on the assumption that 
The Kinsman Stock and Agriculture Company was still in existence; that said com
pany was an independent agricultural society 'within the meaning of section 9880-1 
G. C., and that the report of said company, as filed with said st'ate board, shows said 
company to be qualified to receive the a·:~id certificate. If the fact of reorganization 
had been brought to the attention of the board of agriculture, as it should have been, 
said certificate in all probability would not have been issued. 
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In view of the foregoing provisions of the statutes and the facts presented, I am 
compelled to conclude, for reasons already given, that The Kinsman Stock and Agri
cultural Company was never a county agricultural society within the meaning of sec
tion 9880 G. C., nor an independent county agricultural society within the meaning 
of section 9880-1 G. C., such as to entitle it to the certificate from the board of agri
culture, that the new organiza· ion known as The Kinsman Fair Association, not hav
ing held annual fairs prior to January 1, 1915, and not having held an annual exhi
bition at the time the aforesaid report was filed, could not qualify under provision of 
said section 9880-1 G. C. for the purpose of receiving the aid provided for in said 
section and that the conditions of said section make it impossible for said The 
Kinsman Fair Association to qualify at any time in the future for the purpose of re
ceiving said aid. 

Your questions must, therefore, be answered in the negative. 
I am addressing a letter to the board of agriculture enclosing a copy of this opin

ion, and advising said board to reconsider its action in issuing the aforesaid certif
icate. 

1872. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General.. 

PROSECUTIXG ATTORXEY-WHEX AX ALLOWAXCE UXDER PRO
VISIONS OF SECTION 3004 G. C. MAY BE EXPENDED IN EMPLOYMENT 
OF PERSON TO PROCURE EVIDEXCE AGAIXST VIOLATORS OF THE 
LAW REGULATING SPEED OF MOTOR VEHICLES. 

The allou·ance made to a prosecuting attorney under the provisions of section 3004 
G. C. may be expended in the employment of a person or persons to procure evidence again.~t 
violators of the law regulating the speed of motor vehicles, said evidence to be used before 
a grand jury or in the prosecution of said offenders if no secret service officer has been ap
pointed by said prosecuting attorney under the provisions of section 2915-1 G. C., as amended 
in 103 0. L., 501. If such secret service officer has been appointed, said expenditure 
aforesaid may not be made unless the services of .~uch persons are reasonably necessary 
in addition to the services of said secret service officer. 

CoLU:I!BlJs, 0Hro, August 22, 1916. 

HoN. JoSEPH T. ~liCKLETHWAIT, Prosecuting Attorney, Portsmouth, Ohio. 

DEAR Sm:-I have your letter of August 1, 1916', as follows: 

"Several deaths, due to excessive speeding by drivers of automobiles 
on the highways of this county, have occurred during the past few weeks. 
Unfortunately, owing to the particular construction of these highways, and 
because of the many sharp curves and steep grades on most of the roads in 
this section of the state, automobile speeding will always be attended with 
most serious effects, often resulting in loss of life. 

"Speeding here is not general. However, there is such abuse in driving 
that a great number of our people are afraid to venture out on the roads, 
esp£cially in the evenings and on Sundays. As far as my observation goes 
the law is being enforced in the city and villages, but it is not observed in the 
county. Somet.hing, if possible, should be done to correct this abuse. 
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"I am not sure if the prosecuting attorney, acting under section 3004, 
has the necessary power and authority to employ and pay regularly a suit
~ble person to detect and apprehend violations of the state law against ex
cessive speeding on the roads of this county outside the city and villages, 
and am, therefore, writing you for your opinion in this matter." 

Section 3004 G. C., to which you refer in your foregoing letter, insofar as its pro
visiops are pertinent to your inquiry is as follows: 

"There shall be allowed annually to the prosecuting attorney in addition 
to his salary, and to the allowance provided by section 2914, an amount. equal 
to one-half the official salary, to provide for expenses which may be incurred 
by him in the performance of his official duties and in the furtherance of jus
tice, not otherwise provided for. Upon the order of the prosecuting attorney 
the county auditor shall draw his warrant on the county treasurer, payable to 
the prosecuting attorney, or such other person as the order designates, for 
such amount as the order requires, not exceeding the amount provided for 
herein, and to be paid out of the general fund of the county." 

This statute in plain terms authorizes an allowance in addition to that provided 
by section 2914 of an amount equal to one-half of the salary of the prosecuting attorney 
for expenses which may be incurred by him in the performance of his official duties 
and in the furtherance of justice in matters not otherwise provided for. 

If conditions obtain in your county in respect to the speeding of automobiles 
on co'untry roads, such as you describe in your letter, it is manifest that some means 
should be adopted to end the same. Therefore, if in your judgment it is necessary 
to have the services of some person to procure evidence against such violators for 
y~ur use before a grand jury, and in the prosecution of such offenders, I am of the 
opinion that such expenditure is warranted, unless you have availed yourself of your 
privilege "to appoint and have appointed a secret service officer, as provided by section 
2915-1 G. C., as amende<l in 103 0. L., page 501, which provides as follows: 

"The prosecuting attorney may appoint a secret service officer, whose duty 
it shall be to aid him in the collection and discovery of evidence to be used 
in the trial of criminal cases and matters of a criminal nature. Such appoint
ment shall be made for such term as the prosecuting attorney may deem 
advisable, and subject to termination at any time by such prosecuting at
torney. The compensation of said officer shall be fixed by the judge of the 
court of common pleas ·of the county in which the appointment is made, or, 
if there be more than one judge, by the judges of such court in such county 
in joint session, and shall not be less than one hundred and twenty-five dollars 
per month for the time actually occupied in such service, nor more than one
half of the official i?alary of the prosecuting attorney for a year, payable 
monthly, out bf the county fund, upon the warrant of the county auditor." 

If you have made an appointment under the foregoing statute of a secret service 
officer, then it is the duty of such officer so appointed to render you the services speci
fied in your inquiry; and as section 3004 G. C., aforesaid, has the limitation therein 
that expenses incurred under its authority shall be in matters not otherwise provided 
for, such limitation would preclude such expenditure of money allowed under its pro
visions for the performance of duties and services which the law requires of the secret 
service officer. The proviSions·of said section 2915-1 G. C., aforesaid, are permissive, 
and if no secret. service officer has been appointed thereunder then the limitation afore
said in said section 3004 aforesaid will not apply. Further, it might become necessary 
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that a secret service officer should have some assistance, or his entire time be required 
in other matters, in which event the limitation aforesaid of section 3004 will not apply. 

I must advise, therefore, in answer. to your inquiry, that you may properly use 
the money allowed under the provisions of said section 3004 G. C., supra, in the employ
ment of a person or persons to procure evidence against violators of the laws regulating 
the speed of motor vehicles upon country roads for your use before a grand jury and in 
the prbsecution of such offenders if you have not appointed a secret service officer 
under the authority of sectio-n 2915-1 G. C. If, however, you now have at your com
mand the services of a secret service officer, such expenditure of money allowed under 
section 3004 G. C., supra, may not be made, unless the services of such persons are 
reasonably necessary in addition to the services of secret service officer. 

1873. 

Respectfully, 
EDWARD C. Tuli.NER, 

Attorney-General. 

ROADS AND HIGHWAYS-CONSTRUCTION OF SWITCH ACROSS INTER
COUNTY HIGHWAY BY INTERURBAN ELECTRIC RAILWAY COM
PANY-WHAT AGREEMENT BETWEEN STATE HIGHWAY COM
MISSIONER AND RAILWAY COMPANY SHOULD CONTAIN. 

When there is presented to the state highway commissioner an application by an 
interurban electric railway company for authority to construct a switch across an inter
county highway, together with the written consent of the owners of more than one-half of 
the feet front of the lots and lands abutting on that part of the highway where wch switch 
is proposed to be constructed; the state highway commissioner is auth01·ized to agree with 
the company as to the terms of occupancy, and the agreement should impose 1~pon the com
pany all of the duties and liabilities prescribed by sections 6956 and 7479 G. C. and should 
contain provisions protecting the public from any liability for damages and requiring . 
re~onslruction at any time that the same may be required by the slate highway c01mnis
sioner or other public auth01·ity hereafter z•ested with the control of the highway in ques
tion. 

CoLuMBus, Omo, August 23, 1916. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I have your communication of July 13, 1916, which communication 
reads as follows: 

"This department is in receipt of a letter from Mr. Lon 0. Shank, Day
ton, Ohio, representing Mr. C. E. Haines of that city, in which application 
is made for permission from this department to c'onstruct a commercial siding 
across a portion of inter-county highway No. 62 from the trltcks of the Ohio 
Electric Railway Company. ' 

"I am attaching hereto a copy of Mr. Shank's letter, together with the 
original sket<;h sunmitted by him showing the location of the proposed sid
ing, which is situated near Fort McKinley, Ohio. I assume that the request 
contemplates a surface grade crossing. 

"I am uncertain as to my authority in the matter and would respect
fully request that you advise me as to what procedure I may properly follow 
in response to Mr. Shank's letter." 
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The copy of Mr. Shank's letter attached to your communication reads as follows: 

"Pursuant to our conversation of the 8th instant, in your office, I ani 
hereby making application for permission to cross the proposed brick high
way known as the Salem pike, with a single track switch at the point known 
and designated as Fort McKinley and sitauted on the Dayton & Union City 
division of the Ohio Electric Railway, about six miles northwest of Dayton, 
the exact point being designated on the map and drawing attached hereto. 

"The proposed switch will require about fifty feet of track construction 
in the proposed brick paving, the cost and maintenance of which it is under
stood will be assumed by the applicant. 

"The applicant further proposes to erect a substantial building on the 
property at this point in which he will engage in the business of dealing in 
coal, lime; feed, building material, etc. 

"It is estimated that one hundred cars approximately will be delivered 
on this track the first year. 

"The owner of the property and the one for whom this permit is sought 
is C. E. Haines, R. F. D. No. 10, Dayton, Ohio." 

Supplementing your communication of July 13th, you wrote me on July 20th, 
as follows: 

"Permit me to supplement my letter to you of July 13th, relative to an 
application received from Mr. Lon 0. Shank, of Dayton, Ohio, for permission 
to construct a commercial siding across a portion of inter-county highway 
No. 62, from the tracks of the Ohio Electric Railway Company. 

"I am submitting a copy of another letter from Mr. Shank on the subject 
which it occurs to me you should have." 

The second letter addressed to you by Mr. Shank reads as follows: 

"In reviewing the copy of my letter to you under date of the 11th in
stant I note that in the fifth paragraph I referred to the applicant as C. E. 
Haines. 

"Mr. Haines is the owner of the property which would be entered by 
this siding if granted, but the point which I want to make clear is, and one 
which we fully understand to be required by law, that the application for 
this franchise will come from the transportation company, which is the Ohio 
Electric Railway. 

"Mr. Brenner, one of the county commissioners, advised me this morni,ng 
that his office had not as yet heard from you relative to this proposed im
provement, and inasmuch as Mr. Haines has his plans and specifications 
drawn for-his building, he is very anxious to begin construction, but does not 
want to do anything toward the work until action has been taken by you 
and the local board." 

A consideration of this matter involves an examination of a number of the sec
tions of the General Code. Section 9100 G. C. reads as follows: 

"Street railways, with single or double tracks, side-tracks and turn
outs, may be constructed or extended within or without, or partly within and 
partly without, any municipal corporation. Offices, depots, and other neces
sary buildings therefor, also may be constructed." 
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Section 9101 G. C. reads as follows: 

"The right to construct or extend such railway within or beyond the 
limits of a municipal corporation, may be granted X> nly by its council, by 
ordinance; the right to construct such railway without the limits of a munic
ipal corporation may be granted only by the county commissioners, by an 
order entered on their journal." 

Section 9101 G. C., in so far as it provides that the right to construct street rail
ways, without the limits of a municipal corporation, may be granted only by the county 
commissioners by an order entered on their journal, must be construed in the light 
of certain other statutory provisions which will be later considered. 

Section 9105 G. C. reads as follows: 

"No such grant shall be made until there is produced to council, or the 
commissioners, as the case may he, the written consent of the owners of more 
than one-half of the feet front of the lots and lands abutting on the street or 
public way, along which it is proposed to construct such railway or exten
sion thereof; and the provisions of ali ordinances of the council relating there
to, have in all respects been complied with, whether the railway proposed is 
an extension of an old or the granting of a new route." 

In the case of Harner v. Railway Co., 29 Ohio Law Bulletin 387, 11 0. D. R. 
807, it was held that the consent of the 'abutting property owners is neces.sary to the 
construction of new switches or the extension of pre-existing ones. This section, 
in so far as it requires the production to the county commissioners of the written con
sent of the owners of more than one-half of the feet front of the lots and lands abutting 
on the street or public way along which it is proposed to construct a railway or ex
tension thereof, must also be considered in the light of other legislative enactments 
affecting, in the case of inter-county highways, the public authority to whom the written 
consent of the owners is to be produced. 

Section 9113 G. C. reads as follows: 

"Council, or the commissioners, as the case may be, may fix the terms 
and conditions upon which such railways may he constructed, operated, 
extended and consolidated." 

Section 9117 G. C. reads as follows: 

"Companies incorporated under section eighty-six hundred and twenty
,five for such purpose, may construct, maintain and operate electric street 
railroads, or street railroads using other than animal power as a motive 
power, for the transportation of passengers, packages, express matter, United 
States mail, baggage and freight upon highways in this state outside of muni
cipalities, or upon private rights of ways." 

Section 9118 G. C. reads as follows: 

"Such companies may occupy and use for their tracks, cars, necessary 
fixtures and appliances, the public highways outside of cities and villages 
with the· consent of the public authorities in charge of or controlling such 
highways, and with the written consent of the majority, measured by the 
front foot, of the property holders abutting on each of such highways." 

Section 9118-1 G. C., considered in connection with other statutory provisions, 
and especially in connection with the provisions of the statutes transferring from 
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county commissioners to the state highway commissioner the management and control 
of inter-county highways, practically determines the answer to the question now under 
consideration. The section in question reads as follows: 

"Whenever it is deemed necessary by a majority of the directors of 
any such railway company to cross the streets, avenues, alleys, ways, or any 
part thereof, of any municipality, or any public highway outside of a munici-

. pality, whether the same be under the control of public authorities or a pri
vate company, or a person or persons, the council of such municipality, or 
the public officers or authorities owning or having charge of such highways out
side of municipalities, shall have power to agree with such company as to the 
manner and mode of such crossing and the compensation to be paid therefor; 
if the parties fail to agree, such company may file its petition in the common 
pleas court of the county in which the proposed crossing is situated, and in 
such cause if the crossing be within a municipality, such municipality shall be 
defendant; if the crossing be outside a municipality, the public authorities 
owning or having charge of such highway shall be defendants. Summons 
shall be served and the rule 'days and the rights of the defendant to plead shall 
be the same as in civil actions in such court. Such petition 15hall set forth 
the action of the company declaring the necessity for crossing the highway, 
and the inability of the company to agree with the council or other public 
officers or authorities owning or having charge of said highway; and the court 
of common pleas thereupon shall have jurisdiction of the parties and of the sub
ject matter of the petition, and may proceed to examine the matter offered 
by evidence, by reference to a master commissioner or otherwise, and upon 
the final hearing of said cause the court shall enter its decree fixing the manner 
and mode of such crossing and the compensation, if any, to be paid therefor 
by the company, and upon compliance with the terms of said decree the 
company shall have the right to construct and maintain said crossing in 
accordance with the order of said cause." 

A reference to the _sketch of the proposed switch shows that it is in effect a cross
ing of the highway. The tracks of the Ohio Electric Railway Company are located 
on one side of the public highway and the property which it is desired to reach by means 
of the proposed switch is located upon the other side of the highway. 

The inter-county highway system of the state has been placed under the juris
diction of the state highway department, and county commissioners are not now 
authorit.ed to construct, improve, maintain or repair inter-county highways without 
first submitting to the state highway department their plans and specifications for the 
proposed work and securing the approval of such plans and specifications by the chief 
highway engineer. See section 1203 G. C. and the related sections. 

Sect!on 7479 G. C., which should also be considered, reads as follows: 

"No franchise or grant to any street railway, interurban railway or other 
railway ~hall hereafter be granted by the state highway commissioner, by 
the b:oard of county commissioners or by the council of any municipality, unless 
such franchise or grant shall provide that such company shall thereafter, 
when required by the proper authorities in charge of such road or street, 
make such changes in its grade and method of construction as shall be nec
essary to conform to any improvement thereafter made of such street or road. 
The type of construction used by such company shall be approved in the first 
instance by the state highway commissioner if such road is under jurisdiction 
of the state; by the engineer of a municipality if such improvement is within 
the bounds of such n;unicipality, or, by the county highway _superintendent 
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in the case of other roads, and shall also be approved by the proper authorities 
having jurisdiction over such street or road." 

Section 137 of the Cass highway law, section 6956 G. C., reads as follows: 

"Any person, firm or corporation operating a railway for the trans
portation of passengers, freight or express, crossing any street or road, shall 
improve, maintain a~d repair that portion of the highway at such crossing 
and lying between the outside ends of the ties, and also that portion lying 
between the tracks in the case of two or more tracks, and the cost and ex
pense of this improvement, maintenanPe and repair shall be borne by said 
individual, firm or corporation. Such improvement, maintenance or repair 
shall be made whenever in the opinion of the authorities having charge of such 
road the public necessity requires, and shall be made in accordance with plans 
and specifications approved by the county surveyor. 

"In case the said person, firm or corporation operating said railway fails 
to improve, maintain or repair the same as required by the proper authori
ties, as provided in this section, then such authorities shall proceed to im
prove, maintain and repair the same, and the cost thereof shall be charged 
against said property and collected in the manner hereinafter provided. 
Whenever a road or street is improved where a street or interurban or other 
railroad or railway lies within the improved portion of the roadway, such 
railroad or railway grade shall in all respects be changed to meet the approval 
of the county surveyor unless otherwise provided for in the grant or franchise, 
by virtue of which such railway operates on or occupies said highway, and 
costs of such change of grade be paid by such company under the law or by the 
terms of its franchise or grant, shall be a lien upon the property of such com
pany, and the proper authorities may provide for the payment of the amount 
chargeable against said company under the law or by the terms of its franchise 
or grant, in installments as in the case of other property owners, and such 
installments shall bear interest as in other cases, and the board of county 
commissioners or other authorities may issue bonds in anticipation of the col
lection of said installments." 

In view of the foregoing lmd other related provisions, I advise you that under the 
facts presented by your inquiry and the attached communications you should first 
have before you an application from the Ohio Electric Railway Company for per
mission to construct the proposed switch in and along the inter-county highway in 
question. There should also be produced to you by the company the written consent 
of the owners of more than one-half of the feet front of the lots and lands abutting 
on that part of the highway where such switch is proposed to be cbnstructed. When 
the application of the company and the written consent of such owners are filed with 
you, you will be authorized to agree with the company as to the terms of occu
pancy and the agreement should impose upon the company all of the duties and lia
bilities prescribed by sections 6956 and 7479 G. C. and the other related sections re
ferred to above, and should contain further provisions designed to protect the public 
from any liability for damages and fixing the liability of the company for any and 
all damages resulting to third persons by reason of the construction and operation 
of the switch and enjoining upon the company the duty of altering or reconstructing 
the switch and changing the type of constmction at any time as may be required by 
you or by any other public authority hereafter vested with the control of the high
way in question. When you have before you the proper application and written 
consent of owners, I will be very glad to prepare for you a proper form of agree ment 
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between you and the company or if the company desires to submit a proposed form 
of agreement I will he very glad to examine the sam<> and advise you as to its suf
ficiency. 

I am returning herewith the original sketch submitted by Mr. Shank. 

1874. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

ADULT PERSON OF FEEBLE MH\D-IF FUBLIC CHARGE MAY BE 
ADMITTED TO INSTITUTION FOR FEEBLE MINDED YOUTH- SEC
TIONS 1901 AND 1902 G. C. CONSTRUED. 

An adult person of feeble mind, lt·ho is a public charge, may be admitted to the cus
todial department of the institution fer feeble-minded youth under the provisions of and 
in accordance with the formalities Fescribed by section 1901 G. C., but an adult person 
of feeble mind who is not a public char e may only be admitted to said institution as pro
vided by section 1902 G. C. as amended 103 0. L 245. 

CoLUMBus, OHio, August 23, 1916. 

RoN. CHARI ES F .. ADAMS, Prosecuting Attornoy, Elyria, Ohio. 

DEAR Sm:-I have your letter of August 18, 1916, as follows: 

"In Wellington township of this county, there is a woman by the name 
of Myers, who is an imbecile, and the authorities of that township insist 
that she be taken to the Lorain county infirmary. The superintendent in
sists that having been in the condition in which she now is for many years, 
and with no chance of any improvement, she should not be placed in the in
firmary, but should be placed in an institution for the feeble minded else
where. 

"Your opinion as to the proper place where this woman can be cared for 
is desired and a prompt reply will be greatly appreciated." 

The only state institution to which the person named in your inquiry may be 
committed is the in!'titution for feeble minded youth, the provisions for which are 
found in sections 1891 to 1904 G. C. inclusive. It is provided by section 1901 G. C. 
that: 

"The trustees shall receive as inmates of the custodial department, 
feehle minded children, residents of this state, under the age of fifteen years, 
who are incapable o-r receiving instruction in the common schools of the state, 
and adults of the ·same class, over this age, who are public charges.* * *" 

It is provided by the succeeding section, 1902 G. C., as amended 103 0. L. 245, 
that: 

"Feeble minded persons of such inoffensive habits as to make them 
proper subjects for classification and discipline in the institution may be 
admitted, on pursuing the same course of legal commitment as governs ad
)llis~ion to the state hospital for the insane." 
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In an opinion of this department reported in Vol. II of the Attorney-General's 
Report for 1911-1912, at page !)81, my predecessor, Hon. Timothy S. Hogan, in com
menting upon the provisions of the foregoing section made the following observa
tions: 

"The trustees are empowered to accept without legal commitment 
persons over the age of fifteen years, incapable of receiving instruc:;tion in the 
common schools, who are public l'harges. For such admission the formal
ities prescribed in section 1901 are sufficient." 

It would seem from the statement made in your letter that the person whose 
case is under consideration is now .a public charge. If this is true the provisions of 
said section 1901 would govern in her case, and her commitment to said institution 
may be made under said section. If, however, she is not a public charge, then the 
provisions of section 1902 will apply, and in this connection I again quote from the 
opinion above cited as follows: 

"But the trustees neither have authority, nor may they he l'Ompelled 
to admit into the custodial department persons over the age of fifteen years 
who are not public charges, artd who are not sent to the institution upon 
formal commitment. That is to say, the trustees may not receive adults who 
are not public charges upon mere application papers indorsed by the pro
bate judgb. Such persons must ·be received, if at all, only after affidavit is 
filed with the probate judge, witnesses are subpoenaed, a hearing is had, 
and a certificate signed by two medical witnesses duly qualified, to the effect 
that the subject of the inquest is feeble minded and of inoffensive habits." 

I concur in this interpretation of the law, and if the party named in your inquiry 
is not a public charge then the proceedings to have her committed to said institution 
must be had un"der the provisions of said section 1902 aforesaid. In the event that 
the trustees of said institution will not rerPive said party, or some obstacle is found 
by the probate court which will prevent her commitment, and she is a public charge, 
the only remaining place in which she may be cared for is the county infirmary. 

Respectfully, 
EDWARD C .. TURNER, 

A ltorney-General. 
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1875. 

ROADS AND HIGHWAYS-PERPENDICULAR WASH BA~K MORE THA~ 
EIGHT FEET IN HEIGHT-D"CTY OF GUARD RAIL PROTECTIOX 
RESTS UPON COUNTY COMMISSIONERS-8ECTIO~ 7563 G. C. 
CONSTRUED. 

Under section 7563 G. C. any perpendicular bank more than eight feet in height, 
having an immediate connection with a public highway, or ad:facent thereto, and in an 
unprotected condition, should be protected by suitable guard rails erected by the board of 
county commis.sioners, and this duty rests upon the county commissioners without reference 
to whether such bank was woduced by erosion, and also extends to banks not exactly per
pendicular, if such banks are so nearly 11erpendiwlar that they could not be regarded as 
sloping in character. 

CoLUMBUS, Omo, August 26, 1916. 

HoN. OrHo \V. KENNEDY, Proseculing Atlorney, Bucyrus, Ohio. 

DEAR SIR:-I h)ive your communication of August 16, 1916, which communica
tion reads as follows: 

"I wish to call your attention to section 7563 G. C., and ask for your 
opinion concerning the meaning of the following therein, to wit: 

" 'All perpendicular wash banks more than eight feet in height.' 
"What is a wash bank, and does any steep bank more than eight feet in 

height, adjacent to a public highway, reqjlirc protection by suitable guard 
rails? Suppose that a bank thus adjacent to a public highway in a county 
·is more than eight feet in height, but not strictly perpendicular. Ddes such 
a bank require protection by suitable guard rails on behalf of the county 
commissioners?'' 

Section 7563 G. C., referred to by you, reads as follows: 

"The board of county commissioners shall erect, or cause to be erected 
and maintained, where not already done, one or more guard rails on each 
end of a county bridge, viaduct or culvert more than five feet high. They 
shall also erect or cause to be erected, where not already done, one or more 
guard rails on each side of every approach to a county bridge, viaduct or 
culvert if the approach or embankment is more than six feet high. They shall 
also protect, by suitable guard rails, all perpendicular wash banks more than 
eight feet in height, where such banks have an immediate connection with a 
public highway, or are adjacent thereto, in an unprotected condition, but in 
such cities and villages as by law receive part of the bridge fund levied there
in, such guard rails shall be erected-by the municipality." 

So far af? I have been able to ascertain, the term "wash bank" has no technical 
meaning. It is probable that by the use of this term the legislature intended to refer 
to banks resulting from the erosive affect of running water. In the construction of 
a statute it is always necessary, however, to keep in mind the mischief sought to be 
remedied. A perpendicular bank having an immediate connection with a public 
highway, or adjacent thereto, would be none the less dangerous if produced by some 
means other than erosion. A bank inclining slightly from the perpendicular would 
be none the Jess dangerous to travelers passing in its vicinity by reason of the fact 
that it was not exactly perpendicular. 
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While the legislature has used the word "perpendicular," and has referred in terms 
only to "wash banks," yet the spirit of the statute controls the letter, and I think that 
is within the intention of a statute is as much within the statute as if it were within 
the letter. 

It is, therefore, my opinion, in answer to your question, that under the section 
in question any perpendicular bank more than eight feet in height, having an immedi
ate connection with a public highway, or adjacent thereto, and in an unprotected 
condition, should be protected by suitable guard rails erected by the boarti of county 
commissioners, and th~at this duty rests upon the county commissioners without refer
ence to whether such bank was produced by erosion, and also extends to banks not 
exactly perpendicular, if such banks are so nearly perpendicular that they could not 
be regarded as sloping in character, and therefore possess all the elements of danger 
existing in the case of a perpendicular ba'nk. Asid~ from this section the duty rests 
upon county commissioners to keep in a safe cone'·;' Jn for travel the improved roads 
under their control, and in the discharge of this dut :y it might and indeed would, under 
proper circumstances, be necessary for the commiss1' ners to protect by suitable guard 
rails even those banks which might properly be regarJed as sloping in character. 

1876. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

ROADS AND HIGHWAYS-JOINT COUNTY ROAD-PETITIONERS NOT 
AUTHORIZED TO SPECIFY DIFFERENT METHODS OF ASSESS
::\1E~TS FOR OWNERS' PORTION IN DIFFERENT COUNTIES. 

Where a petition is presented asking for the construction of a joint county road, the 
petitioner.~ are not authoriud to specify one mezlwd of assessment as to the owners' por
tion in one county and another and different method of assessment as to the owners' por
tion in the other county. 

CoLUMBus, OHio, August 26, 1916. 

RoN. B. A. MYER'>, Prosecuting Attorney, Celina, Ohio. 

DEAR Sm:-I have your communication of August 21, 19lG, which communi
cation reads as follows: 

"The boards of county commissioners of Van 'Vert county and Mercer 
county have requested that I submit to you the following questions for 
answer. 

"A petition }las been presented to the joint board of county commission
ers, asking fo~ the improvement of the county line road between Mercer 
county and Van Wert county, Ohio. The petition has written in it two 
different methods of payment. The :.Hercer county people ask that they pay 
their portion under one method and the Van Wert county people ask that 
they pay their portion under another and different method on a county line 
road, in one and the same petition. 

"Can they use one method in one county and another and different 
method in the other county, referring to the portion of the cost of the road 
which is to he paid by the land owners?" 
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The question presented by your communication was considered by this depart
ment in opinion No. 1441, rendered to Hon. Franklin J. Stalter, prosecuting attorney 
of Wyandot county, and Hon. Donald F. Melhorn, prosecuting attornPy of Hardin 
county, on March 30, 1916, in which opinion it was held that the respective propor
tions of the cost· and expense of a joint county road, payable by each county, must 
be raised by the same method in each county, which method is to be set forth in the 
petition, when the board is acting upon a petition, and is to be determined by the 
board when acting without a petition. 

I am enclosing for your consideration a copy of the opinion in question and ad
vise you, in answer to your inq'uiry, that where a petition is presented asking for the 
construction of a joint county road, the petitioners are not authorized to specify one 
method of assessment as to the owners' portion in one county and another and dif
ferent method of assessment as to the owners' portion in the other county. 

1877. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

BOARD OF EMBALMING EXAMINERS-WHEN MEMBER ASSUMES 
OFFICE-COMPENSATION-WHEN SECRETARY ASSUMES OFFICE 
-sPECIAL MEETINGS-PURPOSE-PROSECUTIONS FOR VIOLA
TIONS OF EMBALMING LAWS-MEMBERS NOT COMPEXSATED 
FOR SERVICES. 

A member of the board of embalming examiners is entitled to assume the office {}n the 
first day of July following his appointment, and his acts are valid even though he does 
not lake the oath of office until a later date, but he cannot draw compensation except for 
senices performed after he takes the oath of o,f]ice. 

The time u·hen the secretary of the board shall assume J.iH office and draw compel.
sation, is a matter proper to be regvlated by the board, subject ouly to the terms of the d]J

z;ropriation bill. 
Special meetings may be held by the board to prepare questions for examinations, 

if necessary, and the members may receive compensation therefor. 
No special duty is placed on members of the board in connection urith ]JrOsecutions 

for violations of the laws, regulating embalming, and they cannot be compensated for such 
serz>ices, save in the way of witness fees and mileage when called as witnesses. 

CoLUMBus, OHIO, August 26, 1916. 

The Ohio State Board of Embalming Examiners, Columbus, Ohio. 

GENTLEMEN:-You have requested my opinion upon the following questions: 

"(1) When does a member of this board take hold, at the time of his 
appointment by the goyernor or when he is sworn in by this board? When 
does he draw his compensation?" 

Section 1336, G. C. provides in part as follows: 

"Each year the governor shall appoint one member of th'e state board 
of embalming examiners, who shall serve for a term of three years from the 
first day of July following his appointment." 
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l:nder this section a member of the board of embalming examiners is entitled 
to assume his office on the first day of July following his appointment by the governor. 

You then inquire from what date does he draw his compensation, whether from 
the time of his appointment by the governor or when he is sworn in by the board. 
There is no special provision of statutory law requiring a member of your board to 
take an oath of office, but being an officer, section 7 of article XV of the constitution 
o£ Ohio and section 2 of the General Code are applicable and they provide: 

Sec. 7 of Art. XV of constitution: 

"Every person chosen or appointed to any office under this state, before 
entering upon the discharge of its duties, shall take an oath or affirmation 
to support the constitution of the l:nited States and of this state, and also 
an oath of office." 

Sec. 2 of General Code: 

"Each person chosen or appointed to an office under the constitution or 
laws of the state, and each deputy or clerk of such officer, shall take an oath 
of office before entering upon the discharge of his duties." 

Both the foregoing constitutional and statutory provisions require that a mem
ber of your board shall take an oath of office before assuming the duties of his posi
tion, and until this is done his title to his office is not complete. While there are no 
provisions of law which would work a forfeiture of said office in the event that he 
failed to take said oath within a certain specified time, yet if he assumes to act without 
taking such oath, his acts are merely those of a de facto officer and, while valid as to 
third parties, they do not entitle him to any compensation. In other words, as a 
de facto officer he can not himself acquire a right to compensation and maintain an 
action therefor. :\Jechum on Public Officers, section 331. 

This question was before the court in the case of State ex rei. Cronin v. Eshelby, 
2 C. C. 468, in which it was held that: 

"An officer to be entitled to the salary of an office must have qualified 
thereto in the manner provided by law." 

The court in this case said: 

"'We have thought it nece~sary to only consider the two elements in this 
case; first, a:s to whether or not this party was entitled to recover anything, 
never having qualified for the office. In order to qualify himself under the 
law it would be necessary for him to give bond and take oath of office. This 
he did not do." 

l:nder the authority of the foregoing case I therefore held, in answer to your 
inquiry in reference to compensation, that the member named may not draw com
pensation except for services performed after he qualifies by taking the oath of office 
as above required. 

Your second quc>stion is as follows: 

"(2) When a new secretary is elected by the board when docs he take 
hold and draw his compensation, on and after his I'IPction or when he turns 
o\·er the books to his siiccPssor?" 
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Section 1338 G. C. provides in part as follows: 

"The state board of embalming examiners shall meet at least once each 
year at such· time and place as it directs, but at least fifteen days' notice 
thereof shall be given. It shall organize by the election of a president and 
a secretary from its members. * * * The secretary shall serve during 
the pleasure of the board, and shall perform the duties of secretary and treas
urer. The board may adopt such rules and by-laws for its government as 
it deems proper * * * " 

Section 1339 G. C. provides in part as follows: 

"* * * The secretary shall receive such salary as the board directs, 
and his necessary traveling· expenses incurred in the discharge of his official 
duties. * * *" 

The matter of when the secretary shall assume his office and the time of the pay
ment of his compensation is, therefore, a matter to be regulated by your board, so 
long as such payments are made in accordance with the appropriation bill by which 
the money is provided. 

"(3) Is it lawful for the board to draw compensation for special meet
ings to prepare questions for examinations?" 

' 
Section 1341 G. C. provides in part as follows: 

"For use in the examination of persons who desire to· engage in the 
practice of embalming and the preparation and disposal of the dead in this 
state, the state board of embalming examiners shall prepare a list of ques
tions on the following subjects: 

(Then follows a list of subjects upon which an applicant shall be ex
amined.) 

Section 1338 G. C. supra recognizes the right of the board to hold more than one 
meeting in a year, and if it is necessary to have a special meeting of the board to per-. 
form the duty placed upon the board by section 1341 G. C. supra, the members will 
be entitled to the compensation fixed by section 1339 G. C., above quoted. The ques
tion of the necessity for such a meeting is one concerning which I would not be able to 
advise without a complete statement of facts. Sufficient to say that it must appear 
that a real necessity. for such a special meeting exists, and that the duty imposed upon 
the board cannot be performed without such a meeting. 

"(4) If an embalmer violates the provisions of the embalming statute, 
whose duty is it to prosecute him, and if a member of the board is compelled 
to attend the trial, will he be allowed any comp~:msation for his expenses and 
time?'' 

No specific duty is placed upon your board or its members to cause prosecutions 
for violations of the law regulating the embalming of bodies and the preparation thereof 
for burial, and section 1339 G. C. supra only provides for compensation to members 
of your board during the meetings of the board and mileage at the rate of three cents 
per mile for each mile of travel in attendance upon such meetings. Prosecutions 
for such violations, therefore, rest with the local authorities, and the members of your 
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board could only be called upon to appear in such prosecutions in the capacity of wit
nesses, and would be entitled to receive on!')• •he usual witness fees and mileage )'ro
vided for hy law in criminal cases. 

1878. 

Respectfully 
EDwARD C. TciumR, 

Attorney-General. 

CO"GXTY BOARD OF ED"GCA TION-Q"GESTIOX OF CENTRALIZATIOX 
OF SCHOOLS AXD ISSUAXCE OF BONDf::l TO PURCHASE SITE AND 
ERECT SCHOOL BUILDIXG, S"CB:MITTED TO ELECTORS OF RURAL 
SCHOOL DISTRICT-CAXXOT TRAXSFER TERRITORY TO AXOTHER 
DISTRICT FOR PERIOD OF THREE YEARS. 

After the questions of centralization of schools and iss1UL11ee of bonds to purchase a 
site and erect a school building have been submitted to the electors of a rural school district, 
pursuant to the provisions of sections 4726 G. C., 104 0. L. 139, and section 7625 G. C., 
the county board of education may not, pursuant to the provisions of section 4696 G. C., 

· (}r section 4692 G. C., 106 0. L. 397, within the period of three years from such centraliza
tion, transfer teTritMy frorn such rural school district to an adjoining exempted 1illage 
school district, or city school district, or to another county school district. 

CoLUMBus, OHio, August 26, 19Hl. 

lioN. Jos. T. DOAN, Prosecuting AllMney, Wilmington, Ohio. 

DEAR SJR:-Yours under date of August 16, HllG, is as follows: 

"I received the following communication from the county board of edu
cation of Clinton county, Ohio, viz.: 

" 'The following resolution was adopted by the county hoard of edu
cation in regular sessio,n August 7, 1916; 

" 'Be it resolved by the Clinton county board of educatipn in regular 
session, that the county attorney for Clinton county be requested to obtain 
an opinion from the state attorney-general, in the matter of the transfer of 
certain territory from the Jefferson township school district to the Midbnd 
village school district. 

" 'Be it further resolved, that a copy of the county attorney's request 
be furnished the county board of education to put on file and become a part 
of the records of said board.' 

"By way of explanation, the question of centralizing the Jefferson town
ship schools and the question of issuing bonds for the purchase of a site and 
the erection and furnishing of a school house are both submitted to vote and 
carried, afterward a petition requesting a transfer of part of the territory 
to Midland village school district was presented and the transfer ordered 
by the county board and later another petition asking for transfer to the 
:\1idland village school district was presented and it was also ordered by the 
county board. 

"In view of your opinion Xo. 1299, dated February 28, 1!)16, directed 
to Hon. Frank B. Pearson, I am of the opinion that the county board is with
out authority to make such transfer.'' 



1468 OPINIONS 

I concur in your opmwn above expressed. Opinion Xo. 1299 of this depart-· 
ment, under date of February 28, 191G, directed to Ron. Frank B. Pearson, to which 
you refer, 'held that: 

"Where the board of education of a county school district, acting under 
authority of section 4692 G. C., as amended 106 0. L. 397, transfers a part 
or all of a school district of the county school district to an adjoining dis
trict of said county school district and the board of ducation of the local 
school district, as enlarged by said transfer of territory, acting under author
ity of section 4726 G. C., as amended 104 0. L. 139, and section 7625 G. C., 
submits to the electors of said local district the questions of centralizing 
the schools of said district and of issuing bonds of said district for. the pur
poses authorized by the provisions of said sections 4726 and 7625 of the General 
Code, and said local board of education, by virtue of the authority conferred 
upon it by a vote of the electors of said district in favor of said centralization 
and bond "issue, proceeds to take the necessary steps to centralize said schools, 
said county board of education and the board of education of an adjoining 
exempted village school district, or city school district, or another county 
school district, may not, after said centralization proceedings have been 
commenced and before the same are completed, act jointly, under provis
ion of section 4696 G. C. as amended in 106 0. L. 397, on a petition of the 
electors of said territory or part thereof, transferred as aforesaid, filed with 
said county board of education under provision of said section 4694 G. C. 
as amended, and praying for the transfer of said territory, or part thereof, to 
said adjoining exempted village school district or city or county school dis
trict." 

While the proceedings for centralization do not appear from your statement of 
facts to have advanced so far as the proceedings for centralization had in the case 
under consideration in the opinion above referred to, the proceedings for centrali
zation in the present case have advanced equally as far as s)10wn by the statement 
of facts i,n the case of Fulks et al. v. Wright, 72 0. S. 547, referred to in the above men
tioned opinion. 

I am therefore of opinion, in answer to your inquiry, that after the questions 
of centralization and issuance of bonds to purchase a site and erect arid furnish a school 
building have been submitted to the electors of a rural school district, pursuant to 
the provisions of sectjons 4726 (as amended in 104 0. L. 139) .and 7625 G. C., the 
county board of education may not, pursuant to the provision of section 4694 G. C., 
or section 4692 G. C., 1P6 0. L. 397, within the period of three years from such cen
tralization, transfer territory from such rural school district to an adjoining exempted 
village school district or city school district, or to another county school district. 

Respectful y, 
EDWARD C. TURNER, 

Attorney-General. 
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1879. 

SUPERIXTEXDEXT OF PL"BLIC WORK~-::\IAY APPOIXT CO:\DII::;
SIOXERS P"CRSUAXT TO SECTIO:\'S 455 AXD 457 G. C.-XO AP
PROPRIATJOX AY AILABLE AT PRE8EXT TDIE TO PAY THEIR 
CO:\IPEXSATIOX. 

The superintendent of public u·orks may appoint commzsswners pursuant to the 
prwisions of sections 455 and 457 G. C., 103 0. L. 125, notwithstanding that at the time 
of such appointment there is no appropriation ami/able for the payment of their per diem 
compensation and mileage pro~idcd by section 460 G. C., 103 0. L. 126. 

The compensation and mileage so prozided may not be paid, hou·ecer, until specific 
appropriation therefor is made by the legislature. 

Coi.!oliiBI:S, 0HJO, August 26, 1916. 

HoN. FRANK R. Fauver, Superintendent of Public Works, Columbus, Ohio. 

DEAR Sm:-Yours under date of August 12, 1916, is as follows: 

"This department is in receipt of numerous claims for damages result
ing from overflow by reason of breaches in the canals and extreme high waters 
in the reservoirs. . 

"The statutes provide for the appointment of a commission to determine 
the merits of such claims, but unfortunately no appropriations are available 
for such purposes. 

"1 would like an opinion as to whether or not we can appoint such a 
commission and return their expenses along with their report to the general 
assembly." 

Section 455 G. C., 103 0. L. 125, provides as follows: 

"When private property is injured by break, leakage or overflow of a 
canal, slack water, pool, reservoir or other public work, or by the insufficiency 
or by the filling up of a culvert thereof, or by the washing away of earth caused 
by a dam under the control of the superintendent of public works, the owner 
of such property shall apply in writing to the superintendent of public works 
for damages within one year from the occurrence of the injury, but no such 
application shall be received after such period." 

Section 457 G. C., 103 0. L. 125, in so far as pertinent to your inquiry, provides 
as follows: 

"Upon the filing of such application the superintendent of public works 
may appoint three disinterested persons as commissioners to consider the 
claim." 

The duties and authority of such commissioners with respect to such claims are 
prescribed in sections 458 and 459 of the General Code as amended in the same act. 

Section 460 G. C. as amended in 103 0. L. 116, in so far as pertinent to your in
quiry, provides as follows: 

"Each commissioner shall receive five dollars for each day of service, and 
mileage at the rate of two cents per mile when actually engaged in the service 
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of the state. The costs incurred by the commissioner shall be paid after 
the presentation of their award and report, upon the approval of the super
inte~dent of public works, from moneys appropriated for the maintenance of 
the canals, but if the damages awarded do not exceed the costs of the hearing 
no payment of such damages shall be made. If no damages are awarded the 
complainant shall pay the costs of the hearing." 

It will be noted that the authority conferred by section 457 G. C. supra, upon 
the superintendent of public works to appoint the coll)missioners therein named, is 
conditioned only upon the filing of an application for damllges, as provided by section 
455 G. C. supra. 

You state in your inquiry that no appropriations are available for the payment 
of the commissioners appointed pursuant to said section 457 G. C. supra. In this 
statement I concur. Upon an examination of house hill No. 701, 106 0. L. 666, I 
find no appropriation made for the maintenance of the canals of the state within the 
meaning of that p~uase as found in section 460 G. C. supra, other than the appropria
tions for specific improvements named and definitely described therein, which shid 
appropriations may not be use'd for purposes other than those specifically prescribed, 
and hence are not applicable to the payment of the costs incurred by the commis
sioners in the performance of their duties under section 4:57 G. C. et ,seq. 

While by virtue of the provisions of section 22 of article II of the constitution 
of Ohio, that 

"No money shall be drawn from the treasury, except in pursuance of 
a specific appropriation made by law, and no appropriation shall 'bp made 
for a longer period than two years." 

no payment of the cost incurred by the commissioners appointed by tbe·superintendent 
of public works, pursuant to the above mentioned statutes, may be paid from the 
state treasury. As above stated, the authority of the state superintendent ofpublic 
works to appoint such commissioners, and their authority to perform the duties and 
exercise the power imposed and conferred upon them by law, is not in any way limited 
by or conditioned upon the authority to pay their compensation and mileage, or the 
costs incurred by such commissioners in the performance of their duties. 

If, then, claims are regularly filed pursuant to section 455 G. C. supra, it is entirely 
within the authority of the superintendent of public works to appoint commissioners, 
as provided in section 457 G. C. supra, and equally within the authority of the commis
sioners so appointed to perform all the duties upon them imposed by law, pursuant 
to such appointment, notwithstanding the absence of authority for the payment of 
the costs \ncurred by such commissioners or their compensation and mileage from the 
state treasury. 

If such commissioners are so appointed, and pursuant thereto perform the duties 
imposed upon them by law, the costs by them incurred and their per diem compensa
tion and mileage may not be paid from the state treasury, however, until appropria
tion is made therefor by the legislature. 

Whether the phrase "costs incurred by the commissioner (s)," and the phrase 
"costs of the hearing," as found in section 4"60 G. C. supra, include the per diem com
pensation apd mileage of the commissioners, is not altogether clear. A determination 
of this question is not, however, necessary to an answer to the question here under 
consideration. 

I fail to find·any provision for the payment of the costs incurred by the commis
sioners, or the compensation and mileage of the commissioners, if the same be not in
cluded in such costs, other than that of section 460 G. C. supra, and there being no 
appropriation therefor, as above stated, neither the per diem and mileage of the commis-
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sioners nor any costs by them incurred may be paid from the state treasury until 
appropriation therefor is made by the legislature. 

Separate appropriations were made in 104 0. L. 220, for the payment of the com
pensation and expenses of appraisers for services rendered in 1913. This would in
dicate a legislative interpretation of the term "costs" which would not include the 
compensation and mileage of the commissioners. It is also a recognition of the au
thority to appoint such commissioners in the absence of an appropriation for the pay
ment of their compensation and mileage. 

The conclusion above reached is in accord with an opinion of my predecessor 
Hon. Timothy S. Hogan, addressed to Hon. John I. ~Hiler, superintendent of public 
works, found at page 427 of the report of the attorney-general for the year 1913, in 
which it was held: 

t ""C"nder section 457, and following, General Code, the damages awarded 
by the commission to ascertain damages resulting from the overflow and 
breaches in canal banks, and also the expenses of such commission, are to 
be paid from moneys specifically appropriated for that purpose. Such 
appropriation may be made after the damages are awarded and the services 
have been performed. Such moneys may not be paid from any other fund." 

1880. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 

TAXES AND TAXATION-COUNTY BOARD OF REVISION-NO AU
THORITY FOR PAYMENT OF FEES TO WITNESSES CALLED BY 
SUCH BOARD-BOARD OF EDUCATION OF SCHOOL DISTRICT 
MAY CONTRACT WITH BOARD OF ANOTHER DISTRICT FOR 
ADMISSION OF ITS PUPILS-BOARD :\1AY ASSIGN SUCH PUPILS TO 
ATTEND SCHOOL-C0:\1PULSORY EDUCATION LAWS- WHEN PUPILS 
SUBJECT THERETO. 

There is no authority for the payment of fees to witnesses coiled by the county bonrd 
of reuision, pursunnt to the proui~'ions of section 5596 G. C., 106 0. L. 257. 

The boc.rd of eduwtion of one township rurd school district may contract with the 
board of education of another townshi]J rural school district for the c.dmission of pupils 
of the former district into the schools of the lc.tter district c.nd when such contrc.ct is mc.de 
the board of education of the former district may c.ssign pupils therein to the schools of 
the letter district end compel the c.ttendance of the pupils so assigned, who are subject to 
the compulsory educr.tion lnws, to ·the schools to which they are nssigned subject to the 
rights of such pupiJs under the 11rovisions of section 7735 G. C. 

CoLUMBcs, OHio, August 26, 1916. 

HoN. JoHN :\L :\IARKI,EY, Prosecuting Attorney, Georgetown, Ohio. 

DEAR HIR:-Yours under date of August 1.5, 1!)16, is as follows:· 

"I wish that you would kindly give me an opinion upon the fnllowing 
q 11estions: 

"First. A complaint has been fil<'rl agaim;t John E. Lyons by Robert 
Taylor with reference to the amount of personal property liRted by the said 
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John E. Lyons, in Brown county, Ohio, and the same is set for hearing before 
the board of revision for :\Ionday, August 21, 1916. It will be necessary to 
compel the attendance of witnesses at the hearing. The law seems to be silent 
with reference to the fees paid to such witnesses for their attendance. Kindly 
advise me as to what fees and mileage, if any, such witnesses will be entitled 
to. 

"Second. There are certain persons of school age, residing in the Clark 
township school district, Brown county, Ohio, who live about two and a 
quarter miles from the nearest school in said school district. Of course the 
board of education is compelled to provide transportation for these pupils 
who reside more than two miles. The nearest other school to these pupils 
is in the Le"is township school district of Brown county, Ohio, and is about 
one and seven-eighth miles from the residence of said pupils. Can the board 
of education of Clark township school district contract with the board of 
education of Lewis township to admit these pupils to the Lewis township 
school, and can they compel the pupils to attend such school in Lewis town
ship?" 

In reference to the power of the board of revision to call and examine witnesses, 
section 5596 G. C., 106 0. L. 257, provides as follows: 

"The county board of revision shall in all respects be governed by the 
laws respecting the valuation of real and personal property and shall make 
no change of any valuation except in accordance with such laws. The county 
board of revision may call persons before it and examine them under oath 
as their own or other's property, moneys, credits and investments to be 
placed on the tax list and duplicate for taxation, or the value thereof. If 
a person notified to appear before the board refuses or neglects to appear at 
the time required, or appearing, refuses to be sworn or answer any question 
put to him by the board or by its order, the chairman of the board shall 
make complaints thereof, in writing to the probate judge of the county, who 
shall proceed against such person in like manner as is provided for in the 
last subdivision of chapter three, title one, part second, of the General Code." 

The payment of witness fees and costs are matters subject wholly to statutory 
control. A careful examination of the statutes fails to disclose any provision for the 
payment of fees of witnesses called before the county board of revision, and in the 
absence of such statutory authority therefore I am of opinion that witnesses called 
under authority of the above quoted section are not entitled to witness fees. 

Your second question involves a consideration of section 7734 G. C., which pro
vides as follows: 

"The board of any district may contract with the board of another dis
trict for the admission of pupils into any school in such other district on terms 
agreed upon by such board. The expense so incurred shall be paid out of 
the school funds of the district sending such pupils." 

In opinion No. 742, addressed to the bureau of inspection and superv1S1on of 
public offices, under date of August 19, 1915, found at page 1558 of the Opinions of 
the Attorney-General for the year 1915, it was held, under the provision of this sec
tion, that: 

"The board of education of a school district may lawfully contract with 
t.he board of education of another school district for the admission of its 
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pupils into one or more of the schools of such other district and the amount 
of tuition for such attendance may be fixed by the terms of said contract." 

Boards of education are required by section 7644 G. C. tc establish such element
ary schools as are necessary to provide for the free education of all the youth of school 
age within the district under its control. By section 7690 G. C. the board of educa
tion is given the management and control of all the public schools in the district. 

Section 7684 G. C. provides as follows: 

"Boards of education may make such an assignment of the youth of their 
respective districts to the schools established by them as in their opinion 
best will promote the interests of education in their districts." 

Since the board of education is authorized to contract with the board of educa
tion of another district for the admission of pupils into the schools of such other dis
trict, I ·am inclined to the view that when such contract is entered into by a board 
of education the school of such other district becomes "established" within the mean
ing of sections 7644 and 7684 G. C., and the board of education is duly authorized to 
make assignment of pupils within its district thereto by the last mentioned section. 
Pupils subject to the compulsory school attendance statute may be compelled to at
tend the schools to which they are assigned, except when such pupil lives more than 
one and one-half miles from the school to which he is assigned, in which case such 
pupil may attend a nearer school in the same district, or, if there be no nearer therein, 
then a nearer school in another district in all grades separate below the high school, 
under the provision of section 7735 G. C. · 

I am therefore of opinion, in answer to your second question, that the board of 
education of a township rural school district may contract with the board of educa
tion of another such school district for the admission of the pupils of the former into 
the schools of the latter school district and may compel pupils, subject to the com
pulsory attendance statute, to attend the schools, when properly assigned thereto 
of the district so contracted with, if such pupils live within one and one-half miles 
of such school, or do not live nearer to another school, when the distance to the school 
to which they are assigned is more than one and one-half miles. If the pupil who is 
not subject to the compulsory attendance statute chooses to attend school, he may 
attend the school only to which he is assigned, unless he lives more than one and one
half miles therefrom, in which case such pupil may, under the provisions of said sec
tion 7735 G. C., attend any other nearer school in his district or if there de none, any 
other school in another district. 

16-Vol. II-A. G. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 
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1881. 

CANAL LANDS-STATE'S LIABILITY FOR NEGLIGENCE WHEN CANALS 
OVERFLOW ON PRIVATE PROPERTY-DAMAGES-WHE~ ALLOWED 
AND WHEN NOT ALLOWED. 

Where by reason. of negligence of the officers or agents of the state in the construction 
and maintenance of a canal into which the natural drainage of adjacent lands has been 
diverted by the officers or agents of the slate, a break, leakage or overflow of the canal results 
from such natural drainage causing injury to private prorJTty which could 'f!Ot have been 
aviYided by the exercise of ordinary care on the part of the owner, such state of facts would 
from a proper basis for the allowance of damages to such property owner under the provisions 
of section 459 G. C., 103 0. L. 126. 

Injury to private property resulting from the overflow of natural streams into the 
canal, and then on to such property, is not a proper basis for the allowance of damages 
under section 459 G. C., 103 0. L. 126, unless the overflow of the natural water course 
originally was caused by negligence of the officers or agents of the state in the construction 
or maintenance of the canal, and the injury could not have been avoided by the ecercise 
of ordinary care on the part of the property owner. 

Injury to private property resulting from water discharged from artificial drainage 
by own£rs of adjacent lands into a canal of the slate, without the consent or authority of the 
state, its officers or agents, breaking or leaking from or overflowing the canal does not form 
a proper basis for the allowance of damages under section 459 G. C., 103 0. L. 126. 

CoLUMBus, OHio, August 26, 1916. 

HoN. FRANK R. FA.{\"'ER, Superinterulent of Public Works, Columbus, Ohio. 

DEAR S1R:-Yours under date of August 12, 1916, is as follows: 

"The seventy-ninth general assembly abandoned that portion of the Ohio 
canal between Trinway in Muskingum county and the Ohio river in Scioto 
county, also the Hocking canal between Carroll in Licking county and Nelson
ville in Hocking county, likewise the Columbus feeder between Columbus 
and Lockbourne in Franklin county. 

"The feed from pools above the dam in the streams, and from reservoirs, 
has been cut off so that no water now flows through these canals, except the 
natural drainage from ad,jacent lands, and occasionally when natural streams 
overflow into the canals. 

"Adjacent land owners very frequently ditch their lands so that large 
quantities of water flow into the canal, 'and in time of floods the canal banks 
are often broken and adjacent lands flooded, which results in damage claims. 

"We would appreciate your opinion as to whether or not the state is 
liable for damages under these conditions. 

"Hoping to have an early reply, fixing the status of the state as to these 
claims, I am, * * * " 

Since the state may not be sued its liability for damage to private property re
sulting from the maintenance and operation of the canals must be determined from 
the statutory provisions for the payment of claims of property owners for such damages. 
In respect to such claims, sections 455 and 459 of the Geperal Code (103 0. L. 125-126) 
provide as follows: . 

"Section 455. When private property is injured by a break, leakage, 
or overflow of a canal, slack water, pool, reservoir or other public work, or 
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by the insufficiency or by the filling up of a culvert thereof, or by the washing 
away of earth caused by a dam under the control of the superintendent 
of public works, the owner of such property shall apply in writing to the 
superintendent of public works for damages, within one year from the occur- . 
renee of the injury, but no such application shall be received after such period. 

"Section 459. The commissioners shall examine the canal, reservoir, 
culvert, dam or other work where such injury occurred and the property 
injured, and hear testimony offered by the applicant and in behalf of the state. 
If they are of the opinion that the injury resulted from defective construction 
of any part of the public works, which might have been avoided by the use 
of ordinary skill or care, or resulted from the want of proper care o;n the part 
of the officers or agents of the state in maintaining or repairing the con
struction of any part of the public works, and that the accident was un
avoidable by the use of ordinary care on the part of the applicant, they shall 
award him such damages as they deem just. The commissioners shall make 
their decision in writing, subscribe and deliver it to the superintendent of 
public works, together with the subpoena issued by them, their records and 
a statement of the number of days they were engaged in the discharge of their 
duties." 

Provision is made in section 457 of the General Code (103 0. L. 125) for the appoint
ment of the commission:ers referred to in section 459 of the General Code by the superin
tendent of public works. 

Section 461 of the General Code (103 0. L. 127) provides as follows: 

"The superintendent of public works shall cause each decision of the 
commissioners upon an application for damages to be recorded in the book kept 
for that purpose. The award of the commissioners, together with all records 
pertaining thereto, shall be submitted to the general assembly at its next 
regular session. Payments of compensation for damages so awarded shall 
be made from moneys specifically appropriated fer that purpose." 

So, if damage to private property results frpm a break, leakage or overflow of the 
can:al, or from the insuffi.ciency or by the filling up of a culvert thereof, occasioned by 
defective construction which might have been avoided by the use of ordinary skill 
or care, or from the want of proper care on the part of the officers or agents of the 
state in repairing or maintaining such canal, and such damage was unavoidable by 
the use of ordinary care on the part of the owner of the damaged property, the com
missi~ners are authorized to award the owner of such property such damages as they 
deem just. 

The facts stated in your inquiry are very limited and general. When reference 
is made to the natural drainage from adjacent land I infer that it is meant water which 
has been diverted by the state or its officers or agents from the natural water courses 
into the canal by reason of its construction and maintenance. In such case the state, 
in diverting water from the natural wat'er course into the canal, would assume the 
responsibility of using ordinary care in providing for the restraint of such water so as 
to protect private property from all injury therefrom which would not have resulted 
from such water flowing in its natural course. That is to say, it would be the duty 
of the state to use ordinary care to safeguard private property from injury by water 
diverted by the state, its officers or agents from its .natural course to the extent of 
that amount of water which might be ordinarily anticipated to flow in or from such 
natural water course in time of ordinary storms, freshets, and a failure on the part of 
the officers or agents of the state to exercise such ordinary care in the construction 
or maintenance and repair of any canal into which they have diverted the water from 
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a natural water course would constitute such negligence as would form a proper basis 
for an award of just damages by the commissioners to the owner of private property 
injured by reason of any break, leakage or overflow of such diverted water from the 
canal. 

On the contrary, if a natural water course has been so diverted by the officers 
or agents of the state as to discharge into a canal, and by reason of such extraordinary 
freshets or rainfall as in the exercise of good judgment and care could not be antici
pated, and a break, leakage or overflow of the canal resulted, the same could not be 
attributed to any failure to exercise proper care on the part of the officers or agents 
of the state, and would not, therefore, form a proper basis for an award of damages 
resulting therefrom. 

It is stated that in certain cases adjacent land owners discharge the artificial 
drainage from their land into the abandoned canals referred to, causing the same in 
times of heavy rain fall or floods to overflow. I am informed by Mr. R. E. Booton, 
of your department, that this action on the part of adjacent land owners is wholly 
without leave or right granted to them by the state, its officers or agents. The dis
charge of such artificial drainage into the canal is therefore a trespass on the land and 
on the right of the state, and not an act for which the state, its officers or agents may 
be held responsible. If the injury to private property results from the water dis
charged from such artificial drainage overflowing the canal, it cannot be said that such 
injury is in consequence of the failure of the officers or agents of the state to exercise 
that ordinary care which would constitute a basis for an award for damages under 
the provisions of section 459 of the General Code supra. 

Where natural watercourses, which are not diverted by the state, its officers or 
agents, into the canal, in time of flood, overflow their banks and into the canal and 
then overflow the canal, domg injury to private property, such state of fact would 
not constitute a proper basis for the allowance of damages unless the natural water 
course was caused to overflow its banks by the negligence of the officers or agents of 
the state in the construction or maintenance of the canal and such injury could not 
have been avoided by the exercise of ordinary care on the part of the property owner. 

The application of the general principles herein discussed must be determined 
. from the facts in each particular case and such application would be subject to mod

ification by any material fact not herein considered. 

1882. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

MASSILLON STATE HOSPITAL-APPROVAL, CONTRACT FOR CON
STRUCTION OF COTTAGE No. 4. 

CoLUMBUs, Omo, August 29, 1916. 

The Ohio Board of Administration, Columbus, Ohio. 

GENTLEMEN:-Messers. Richards, McCarty and Bulford, architects for your 
board for construction of cottage number four at the Massillon State Hospital, have 
submitted a contract .for the construction Qf said cottage, duly entered into on the 
7th day of August, 1916, between your board and The Cullen & Vaughan Company, 
a,n Ohio corporation, together with a bond securing the completion of the contract, 
and also copy of the minutes of your board, of August 7th, 1916, awarding the contract 
to said The Cullen & Vaughan Company. 
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It appears from the minutes submitted that your board has determined to exer
cise alternate Xo. 7, specified in the specifications and excepted the excavation, your 
board having itself made such excavation. 

I have carefully examined the contract and bond and find the same to be in all 
re~pects in compliance with the law and have therefore approved the same and caused 
the same to be this clay filed in the office of the auditor of state. 

I am herewith returning the other papers submitted. 

1883. 

Respectfully, 
EDWARD c. TL'RNER, 

Attorney-General. 

APPROVAL, RESOLUTIOXS FOR 1:\IPROVE:\IEXT OF ROADS I~ COLU:.\1-
BIANA, HANCOCK, VINTO~ A~D WYA~DOT.COUNTES. 

CoLc:~mus, OHIO, August 29, 1916. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I have your communication of August 28, 1916, transmitting to me 
for examination final resolutions relating to the following road improvements. 

"ColumbiallA county--Section 'D,' Lisbon-Canton Southern road, 
Pet. No. 2194, I. C. H. No. 368. 

"Hancock county--Section 'A,' Findlay-Kenton road, Pet. No. 2428, 
I. C. H. No. 221. 

"Vinton county--Section 'G,' McArthur-Athens rol:td, Pet. No. 3039, 
I. C. II. No. 160. 

"Vinton county--Section 'G,' McArthur-Logan road, Pet. Xo. 3040, 
I. C. H. No. 397. 

"Wyanclot county--Section 'A,' Kenton-Upper Sandusky road, Pet No. 
3116, I. C. H. No. 229." 

I find these resolutions to be in regular form, and am, therefore, returning the 
same with my approval endorsed thereon. 

1884. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

APPROVAL, ABSTRACT OF TITLE TO REAL ESTATE ON WHICH IS 
LOCATED WYANDOTTE B1JILDIXG, FRAXKLIX C01JXTY, OHIO. 

CoLu:~mcs, 0Hro, August 29, 191G. 

Stale Board of Public Buildings, Columbus, Ohio. 

GE:\'TLE.!IIEN:-At your request I have examined the ab~trhct of title to the follow
ing described real estate: 
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"Situate in the county of Franklin, in the state of Ohio, and in the city 
of Columbus, being lots numbers one (1), two (2) and three (3), of Ridgeway 
and Crosby's subdivision of inlot number two hundred and seventy-three 
(273) in said city, as said lots are numbered and delineated upon the recorded 
plat thereof of record in deed book N"o. 13, page 239, recorder's office, Frank
lin county, Ohio." 

From such examination I am of the opinion that said abstract shows a good and 
merchantable title in The Wyandotte Office Building Company, subject to the follow
ing exceptions: 

1st. There are a few minor defects in the e:\,r]y history of the title which I deem 
unimportant and perfectly safe to waive. 

2nd. The taxes for the year 1916 which are as yet undetermined. 
3rd. No examination made for city assessments. 
4th. No examination made in the United State's circuit or district courts. 
5th. Subject to the rights of the parties in possession not shown of record. 
By this objection I mean not only short term tenants but also the location of the 

building in reference to the lot lines, which latter point can be determined only by 
surveys. 

1885. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

OFFICES COMPATIBLE-CLERK OR DEPUTY IN OFFICE OF COUNTY 
AUDITOR-DEPUTY SEALER OF WEIGHTS AND MEASURES. 

Neither the position of a clerk in the office of a county auditor, nor that of a deputy 
in said office, is incompatible with the office of dej u ~y sealer of weights and measures, and 
a person holding the position of deputy sealer of u;eights and measures may also hold either 
of the foregoing positions if it is physically possible for him to perform the duties of both. 

CoLUMBus, Omo, August 30, 1916. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-You;r letter of June 27th, asking my opinion received, and is as 
follows: · 

"Can the deputy sealer of weights and measures, appointed under section 
2622 General Code, also be a clerk in the office of the county auditor, and 
work as such at times when not employed as such deputy sealer of weights and 
measures? In other words, would such positions be incompatible?" 

Section 2615 G. C. provides as follows: 

"By virtue of his office the county auditor shall be county sealer of weights 
and measures, and shall be responsible for the preserv:ation of the copies of the 
original standards delivered to his office. It shall be the duty of the county 
auditor to see that all state laws relating to weights and measures be s(rictly 
enforced throughout his county, and to assist generailly in the prosecution of 
all violations of such laws." 
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Section 2622. G. C. provides as follows: 

"Each county sealer of weights and measures shall appoint by writing 
under his hand and seal, a deputy who shall compare weights and measures 
wherever the same are used or maintained for use within his county, or which 
are brought to the office of the county sealer for that purpose, with the copies 
of the original standards in the possession of the county sealer, who shall 
receive a salary fixed by the county commissioners to be paid by the county, 
which salary shall be instead of all fees or charges otherwise allowed by law. 
Such deputy shall also be employed by the county sealer to assist in the pros
ecution of all violations of laws relating to weights and measures." 

There is no statutory requirem~nt that a deputy sealer of weights and measures 
shall devote his entire time to his duties, as such deputy, and there is nothing in the 
provisions fixing his duties as such deputy which gives him any control or supervision 
over the clerks in the office of the county auditor. 

Section 2981 G. C. provides in part as follows: 

"Such officers may appoint or employ necessary deputies,assistants, 
clerks, bookkeepers or other employes for their respective offices, fix their 
compensation and discharge them." 

By this section the county auditor is given considerable latitude in the employ
ment of clerks, subject, of course, to the civil service law and to the appropriation 
made by the county commissioners for the compensation of such clerks. A clerk in 
the office of the county auditor has no official duty to perform in connection with the 
work of the deputy sealer of weights and measures, and I know of no reason why a 
deputy sealer of weights and measures could not be employed .as a clerk in the office 
of the county auditor and receive compensation therefor, provided it is physically 
possible for him to perform such work without interfering with his duties as deputy 
sealer of weights and measures. I am therefore of t.he opinion that a deputy sealer 
of weights and measures, appointed under section 2622 G. C. 1 may also be employed 
as a clerk in the office of the county auditor and work at such time when not em
ployed as such deputy sealer of weights and measures and that such positions would 
not be incompatible. 

You also verbally inquire whether the same rule applies to a deputy county au
ditor, and without any extended discussion of the reasons, you are advised that these 
two positions are not incompatible, and may be held by the same person if the vol
ume of work in each is such as to enable one person to perform the duties of both. 

The enforcement of the county weights and measures law is specifically placed 
upon the county auditor, as county sealer, and upon the deputy sealer as such, and 
the duties are in no way especially related to other duties of the county auditor or of 
deputy county auditors. I am unable to see how in practice there could be any con
flict between the duties of the two positions, and it is my opinion that the offices of 
deputy county auditor and deputy sealer of weights and measures are not incompati
ble and may be held by the same person, if it is physically possible for one person to 
perform the duties of both. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 
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1886. 

WORKMAN'S COMPENSATION ACT-WHEN ALLOWANCE OF COM
PENSATIO~ UNDER T\YO DIFFERENT SECTIONS ~1AY BE MADE 
AT SAME TIME TO !~JURED EMPLOYE-COMPENSATION FOR 
TEMPORARY TOTAL DISABILITY-8ECTION 1465-79 G. C.-AMOUNT 
FOR SPECIFIC INJURIES-SECTION 1465-80 G. C. 

Where an employe sustains an injury in the course of his employment, which results 
in the loss of a part or the whole of a member, he shall be awarded compensation for the 
period of his temporary total disability as provided in section 32 of the Ohio compensa
tion act or section 1465-79 G. C., 103 0. L., 72 et seq., in addition to the amount of com
pensation provided for specific injuries in the schedule contained in section 33 of the act, 
or section 1465-80 G. C. 

CoLUMBus, OHio, August 31, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
G'ENTLEMEN:-I am in receipt of your letter under date of August 23, 1916, in 

which you request an opinion with reference to the allowance of compensation under 
sections 31, 32 and 33 of the Workmen's compensation law of Ohio, or section 1465-78 
1465-79 and 1465-80 of the General Code (103 0. L. 72 et seq.), the letter being as 
follows: 

"\Ve would like to have your opinion as to whether the compensation 
provided for specific injuries enumerated in the schedule in section 33 of 
the workmen's compensation act is payable in addition to the compensation 
provided for temporary total disability by section 32 of said act or whether 
the amount carried in said schedule includes the amount payable under sec
tion 32 for temporary total disability. 

"To illustrate, an employe suffers the loss of the index or first finger of 
one of his hands as a result of which he is totally disabled for a period of three 
weeks, at the end of which time he is able to resume work. The schedule 
in section 33, defining partial disability, provides compensation 'for the loss of 
the first finger, commonly called the index finger, 66% per cent. of the average 
weekly wages during 35 weeks.' Is such employe entitled to compensa
tion for total disability under section 32 for the period of such total disa
bility, exclusive of the first week, and, in addition thereto, the amount of 
compensation provid~d by the schedule contained in section 33? 

"We have before us your opinion rendered January 20, 1916, relative 
to the construction of section 33, which does not seem to us to fully answer 
the question hereinbefore submitted." 

Section 31 of the workmen's compensation law,section 1465-78, G. C., is as fol
lows: 

"No compensation shall be allowed for the first week after the injury is 
received, except the disbursements hereinafter authorized for medical, nurse 
and hospital services and medicines, and for funeral expenses." 

Section 32 of the workmen's compensation law, section 1465-79 G. C., is as fol
lows: 

"In case of temporary disability, the employe shall receive sixty-six 
and two-thirds per cent. of his average weekly wages so long as such disa
bility is total, not to exceed a maximum of twelve dollars per week, and not 
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less than a lillillillum of five dollars per week, unless the employe's wages 
shall be less than five dollars per week, in which event he shall receive com
pensation equal to his full wages, but in no case to continue for more than six 
years from' the date of the injury, or to exceed three thousand seven hun
dred and fifty dollars." 

Section 33 of the workmen's compensation law, section 1465-80 G. C., is as fol
lows: 

"In case of injury resulting in partial disability, the employe shall re
ceive sixty-six and two-thirds per cent. of the impairment of his earning 
capacity during the continuance thereof, not to exceed a maximum of twelve 
dollars per week, or a greater sum in the aggregate than thirty-seven hun
dred and fifty dollars. In cases included in the following schedule, the dis
ability in each case shall be deemed to continue for the period specified and 
the compensation so paid for such injury shall be as specified herein, to wit:" 
(Here follows a schedule of specific amounts to be paid in case the injured 
employe has lost a part of or a whole member.)" 

Section 31 supra, provides that no compensation shall be allowed for the first 
week after the injury, except disbursements for medical, nurse and hospital services 
and medicines and funeral expenses, and need not be considered in answering your 
question. 

The question submitted in your letter, in short, is as to whether an employe that 
loses a part of, or the whole of, a member, is entitled to compensation for a temporary 
disability in addition to the amount specified in the schedule of section 33 for the loss 
of a part or all of a member. The schedule in section 33 provides that in the cases 
enumerated in the schedule compensation shall be paid for a specified pericd. It 
would seem from this schedule that for an injury resulting in a partial disability com
pensation could not be paid for less period than "that provided in the schedule. The 
compensation provided for in the schedule must be paid notwithstanding there is a 
temporary disability occurring frum the same injury. The compensation as fixed 
by the schedule is a certain sum fixed by law for the loss of a member, and for the reason 
that the loss deprives the employe of the use of that member for the remainder of his 
life, and puts the employe under a handicap resulting from such loss, which might be 
difficult to estimate, and for this reason it seems that the legislature determined that 
the compensation for the loss of certain members shall be as specified in the schedule. 
The amounts so specified are given to the employe on the theory that the loss of a mem
ber is worth a certain specified amount, and the payment of compensation to an employe 
as specified in the schedule is supposed to make him whole for the loss of the member. 

Section 32 supra, provides that in case of temporary disability the employe shall 
receive 66% per cent. of the average weekly wage so long as such disability is total 
not, however, to exceed a maximum of 812.00 per week, nor less than a minimum of 
$5.00 per week, unless the employe's wages are less than 85.00 per week, and then 
he shall receive compensation equal to his full wages, but in no case to continue for 
more than six years, nor exceed in amount 83, 750.00. 

When an employe sustains an injury resulting in the loss of a part of, or the whole 
of, a member, he at the same time sustains a temporary disability, and compensation 
should be awarded for a temporary disability according to section 32 supra. 

Section 33 supra, provides for the payment of compensation for a partial disa
bility. It provides that the injured employe shall receive 66% per cent .of the impair
ment of his earning capacity during the continuance thereof, not, however, t<> exceed 
more than 83, 750.00, and for certain specified injuries named in the schedule, which 
is part of section 33, he shall receive 66% per cent. of his average weekly wages for a 
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specified number of weeks. There is nothing in section 33 which provides that the 
compensation awarded according to the schedule for a loss of part of, or the whole of, 
a member, shall be exclusive compensation for a temporary disability caused by the 
loss of the member. 

The New York compensation act contains a schedule somewhat similar to that 
contained in section 33 of the Ohio act. The New York supreme court, appellate 
division, second department, on May 12, 1916, in the case of Wagner v. The American 
Brewing Company, 158 N. Y. supplement, p. 1043, in the first branch of the syllabus 
said: 

"Under the workmen's compensation law (consolidated laws, chapter 67) 
the employer or his insurer is to provide compensation for all personal injuries 
that involve permanent or temporary disability, whether total or partial, the 
schedule of section 15 enumerating particular injuries not being exclusive." 

The question submitted in your letter is almost identical with the one which arose 
under the workmen's compensation law of the state of New Jersey. The New Jersey 
law in ·section 2, clause (a), provides compensation for injuries producing temporary 
disability, and in clause (b) provides for disability total in character and permanent 
in character. Clause (c) provides for disability total in character but permanent in 
quality, and it is further provided in this section and clause that in cases included in 
its schedule that the compensation "shall be that named in the schedule." 

. In the case of The Nitmm Company v. Creigh, reported in 86 Atl., 435, compensa
tion was awarded for temporary disability, to which was added the period specified 
.in the schedule for a partial disability. The employer objected to the award; the 
case was· taken to the supreme court of that state, and the award was sustained. The 
syllabus of the case is as follows: 

"Where a servant employed under the workmen's compensation law 
got his fingers smashed, and some of them were amputated, and such injury 
produced temporary disability partially due to an infection preventing him from 
going to work, damages were properly allowed both under class 'A' concerning 
temporary disability and class 'C' providing for disability partial in character, 
but permanent in quality, even though the damages would exceed the maxi
mum recovered under class 'B' relating to total and permanent disability." 

~n another case in New Jersey, the case of Bonaldi v. Hamburg-American line 
36 N. J. L. J., 32, an employe losing a leg was awarded the specific indemnity fixed 
therefor by the statute and was also allowed compensation during the actual disa
bility. 

A similar ruling was made in Loughman v. Home Bre,-ring Company, 36 N. J. 
L. J., 113, where the injury was a Potts fracture attended by permanent total disability 
compensation was awarded not only for permanent total disability but also for tempor
ary disability. 

In Holt v. Wood Brothers, the Illinois industrial board on April1, 1914, held that 
where an employe has lost all the fingers of the left hand leaving the palm of the hand 
and the thumb complete, and he also lost his first, second and third fingers of the 
right hand, an award was made of 88.00 per week for 150 weeks for the loss of the use 
of the left hand, and $8.00 per week for 85 weeks for the loss of the fingers of the right 
hand, and 896.00 for the temporary total incapacity. 

Therefore, in answer to your question as to whether compensation for temporary 
disability can be paid to an employe who sustains an injury which results in the loss 
of a member for which compensation is provided in the schedule to section 33 of the 
act, I am of the opinion that compensation should also be paid for the temporary 
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disability as provided in section 32 in addition to the allowances specified in the schedule 
of section 33 of the workmen's compensation act, supra. 

1887. 

Respectfully, 
EDWARD c. Tl.:R:o;ER, 

Allorney-General. 

BOARD OF ED"GCATIOX-),"GTHOH.IZED TO ERECT STABLES FOR 
SHELTER OF VEHICLES, HORSES AXD COXVEYAXCES OF PUPILS 
WHO DRIVE TO SCHOOL. 

Boards of education are authorized, under the pr01isions of section 7620 G. C., where 
the same is necessary for the convenience of pupils who drive to school, to erect a stable 
for the sheller and protection of the l'ehicles, horses and conl'Cyances of such pupils. 

CoLl.:~IB"LS, OHio, August 31, 1916. 

HoN. DEAN E. STANLEY, Prosecuting Allorney, Lebanon, Ohio. 

DEAR Sni:-In your communication under date of August 25, 1916, you make 
the following inquiry: 

"May boards of education use funds in their h;i;nds for the purpose of 
erecting a stable for the accommodation of such of their pupils as drive to 
school?" 

I am unaware of any statutory provision which makes specific mention of the 
erection or construction of a stable for the purpose mentioned in your inquiry, or for 
any other purpose. It is provided, however, by section 7620 G. C. that: 

"The board of education of a district may build, enlarge, prepare and 
furnish the necessary school houses, purchase or lease sitPs therefor, or rights 
of way thereto, or purchase or lease real estate to be used as playgrounds for 
children, or rent suitable school houses, provide the necessary apparatus and 
make all other necessary provisions for the schools under its control. It 
also shall provide fuel for schools, build and keep in good repair fences in
closing such school houses, when deemed desirable plant shade and orna
mental trees on the school grounds, and make all other provisions necessary 
for the convenience and prosperity of the schools within the subdistricts." 

In view of the comprehensive language of the above section, and the character of its 
specific provisions, I am inclined to conclude that it was the legislative intent, in the 
enactment of this section, to confer upon boards of education a wide discretion in the 
determination of the character of provisions for the schools under its control and other 
provisions necessary for the convenience and prosperity of the schools within its dis
trict and that such section should be given a liberal construction to the end that its 
purposes may be fully carried out. 

Under authority of the provisions of the above quoted section, which were then 
found in section 3987 of the Revised Statutes, my predecessor, Hon. Wade H. Ellis, 
held in an opinion to Hon. Edward B. Follett, prosecuting attorney of Washington 
county, (ound at page 249 of the Report of the Attorney-General for the year 1907, 
that: 
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"Boards of education may construct such foot bridges over creeks and other 
streams as are deemed necessary for the 'convenience' of the public schools 
under the authority conferred by section 3987 Revised Statutes." 

My predecessor, Hon. Timothy S. Hogan, also held in an opinion under date of 
February 13, 1914, addressed to lion. Ben A. Bickley, prosecuting attorney, and 
found at page 247 of the Report of the Attorney-General for that year, that: 

"Where a township district school house is located upon a private road, 
other lawful means for securing a necessary and convenient approach to the 
school house being absent, it is proper for the board of education to provide. 
for the construction of a bridge on this road, under the provisions of section 
7620, General Code." 

I have no hesitancy in reaching the conclusion that where by reason of central
ization of the schools authorized by law or the location thereof it is reasonably neces
sary, or adds substantially to the convenience of pupils that they drive to school, 
the construction of a stable for the shelter and protection of the conveniences of such 
pupils is a provision for the convenience and prosperity of the schools to which such 
pupils are assigned within the meaning and purpose of section 7620 G. C. supra. 

I am therefore of opinion, in answer to your question, that where the same is 
necessary for the convenience of the pupils who are assigned to the schools of a dis
trict that a stable be erected for the shelter and protection of their conveyances, it 
is with1n the power of the board of education to construct such stable, shed or shelter, 
as in their judgment will provide for the convenience of the pupils of such school. 

1888. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

ROADS AND HIGHWAY&-RIGHT TO COMPEL RAILWAY TRACKS TO BE 
MOVED-OBSTRUCTIONS IN HIGHWAYS-PROCEDURE- WHAT 
NOTICE TO RAILROAD COMPANY SHOULD CONTAIN. 

Where the state highway commissioner, under authority of section 7204 G. C., de
sires to secure the removal and relocation of railway tracks, which tracks constitute an 
obstruction in a highway, the first step to be taken is to notify the company owning such 
tracks and direct it to remove the obstruction. The notice should describe the highway 
obstructed, and in case the tracks are to be moved to the side of the road, should set forth 
the exact line outside of which the tracks are to be relocated. 

CoLUMBUS, Omo, August 31, 1916. 

lioN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I hiave your communication of August 11, 1916, transmitting to me a 
copy of your letter to Mr. J. H. Sundmaker, chief engineer of the Ohio Electric Railway 
Company, dated May 1, 1916, ·a copy of his answer dated Ma;y 12, 1916, a copy of your 
reply dated May 15, 1916, and a copy of a letter from division engineer R. N. Waid, 
dated August 8, 1916. This correspondence relates to the removal of the Ohio Electric 
Railway Company's equipment from the roadway now being constructed by your 
department on section "M" of the national road in Licking county. In your letter" 
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of :\lay 1st, to :\lr. Sundmaker, you refer to certain negotiations looking toward the 
shifting of the line of the roadway being constructed by your department, the object 
of such negotiations being to avoid the necessity of shifting the tracks of the company 
and it appears that nothing tangible has resulted from these negotiations. You ad
vised :\Ir. Sundmaker that the contractor has done considerable work on lines orig
inally laid out for the proposed improvement and it also appears that certain property 
and track equipment of the Ohio Electric Railway Company will stand upon or occupy 
a portion of the highway as the same will eventually he constructed. In this letter 
you notify :'vir. Sundmaker, on behalf of the Ohio Electric Railway Company, to move 
such obstructions as will permit the completion of the construction of the highway, 
as provided for in your plans for the improvement, and you advise :Mr. Sundmaker 
that the chief highway ('ngineer is ready to d('signate all railway property that will 
interfere with the construction of the road in question and also to designate the points 
at which such property may be located beyond the limits of your proposed work so 
as not to interfere with the use and maintenanre of the highway. l\Ir. Sundmaker, 
in his reply to this communication under date of :\lay 12th, disrusses the possibility 
of shifting the roadway to the north to prevent interference with the road bed of the 
company and states that the company has been unable to reach a satisfactory agree
ment with the contractor which would permit of working out the matter in that 
manner. Mr. Sundmaker also refers to the franchise rights of the company and states 
that the entire matter has been submitted to its attorneys. He says that if advised 
by its attorneys the company will proceed to relocate its tracks, but expresses the 
hope that such relocation may prove to he unnecessary. 

Your reply to Mr. Sundmaker, under date of :May 15, 1916, merely refers to 
your position in the matter and advises him that in the event of the failure of the 
company to move its tracks, you will find it necessary to refer the matter to this de
partment. Mr. Waid's letter, under date of August 8, 1916, advises you that the 
company has made no move to get its poles or tracks out of the way and that it will 
be possible for the contractor to place his macadam -without anything being moved 
but that when the road is completed the company's pole line will be in the edge of 
the macadam and its tracks so close to the road that there will not be room for any 
berme and ditch at some points. 

You state that in addition to the demand of your department that the Ohio Elec
tric Ra~lway Company remove these obstructions, the county commissioners of Lick
ing county made a similar written request under date of May 2, 1916, that it is ap
parent that the company intends to take no voluntary action in the premises apa that 
you are referring the matter to this department with the request that I take the neces
sary steps to require the railway company to comply with your demands. 

The pertinent section of the General Code is section 161 of the Cass highway 
law, section 7204 G. C., which section was fully discussed in opinion No. 855 of this 
department, rendered to you on September 22, 1915, and found at page 1822 of the 
Opinions of the Attorney-General for that year. The section in question reads as 
follows: 

"It shall be the duty of the owners or occupants of lands situated along 
the highways to remove all obstructions within the bounds of the highways 
which have been placed there either by themselves or their agents, or with 
their conse~t. It shall be the duty d.f all telephone, telegraph, steam or elec
tric railway, or other electrical compa:,nies, oil, gas, witter or public service 
companies of any kind, to remove their poles and wires, connected there
with, or any tracks, switches, spurs, or oil, gas or water pipes, mains, con
duits or other objects when the same, in the opinion of the county highway 
superintendent, constitute obstructions in the highway or interfere with the 
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construction, improvement, maintenance or repair of the highway or use 
thereof, by the traveling public, subject, however, to the rights of any such 
company to be or remain in such highway, by virtue of any grant or fran
chiSe to said company. If, in the opinion of the county highway superin
tendent such companies have obstruclt.'ed said highway, said highway super
intendent shall forthwith notify the county commission,ers who shall cause 

·notice to be served on said owner, occupant or company, directing the re-
moval of said obstructions and if said owner, occupant or company shall not 
within five days proceed to remove said obstruction and complete the same 
within a reasonable time, the county highway superintendent, upon order 
of the county commissioner may remove said obstructions. The expense 
thereby incurred shall be paid in the first instance out of money levied and 
collected a,rtd available for highway purposes, and the amount thereof shall 
be certified to the proper officials to be placed upon the tax duplicate 
against the property of such owner, occupant or company, as provided by 
law, to be collected as o~her taxes, and the proper fund shall be reimbursed 
out of the money so collected, or the cost of r'emoving such obstructions 
may be collected from the owner, occupant or company by civil hction by 
the county commissioners or township trustees. 

"All such persons, firms or corporations shall be required to reconstruct 
or relocate their properties or any part thereof upon such public highway, 
upon the order of the proper authorities if in the opinion of such authorities 
the same constitute an obstruction in such public highway." 

It will be unnecessary to again discuss the force and effect of this section. The 
second paragraph thereof is especially applicable to the situation, which now pre
sents itself, and since this 'highway is being improved by your department, it is mani
fest that your department is the proper authority to make an order for the reloca
tion of the tracks of the company, which order must, of course, be based upon a find
ing that the tracks as at pres(lnt located constitute an obstruction in the highway. 
You have already made such a finding and have communicated the same and also 
your order in the prerriises to the chief engineer of the company, but before taking 
any other_ or further actions in the premises, it is my view that a more formal and 
definite order should be prepared and served upon the company. I will be glad to 
prepare this order upon being furnished with the necessary information. I will need 
to know the exact points in the highway between which it is necessary to relocate 
the tracks of the company and the exact line outside of which such tracks must be 
relocated in order to permit of the completion of the improvement projected by you. 
The description of the tracks, the relocation of which is required, and the description
of the line outside of wHich the same must be relocated should be so complete and 
definite as to admit of no misunderstanding a:q d to fully advise the company as to 
exactly what action is required of it in the premises. 

It is my view that after this not'ice is prepared, it should, in order to avoid any 
question, be served personally upon the president of the company or upon the vice
president, in case the president cannot be found. If you will kindly furnish me with 
the necessary information, the order will be promptly prepared and forwarded to you. 

Respectfully, · 
EDWARD C. TURNER, 

Attarney-General. 
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BOARD OF EDUCATIOX-AUTHORIZATIO~ TO RE-ESTABLISH SUS
PEXDED SCHOOL--:\ICST FIXD TWELVE OR :\lORE PUPILS QUAL
IFIED WHO ARE EXROLLED IX ATTEXDAXCE AT SO:\IE SCHOOL. 

To authorize the re-establishment of a school which has been suspended under the 
provisions of section 7730 G. C., 106 0. L. 396, there must be found in such district twelve 
or more pupils who are qualified under section 7681 G. C., 106 0. L. 489, to attend school 
and who are enrolled as in attendance at some school. 

Cou:!.mus, OHm, August 31, 1916. 

HON. FORREST G. LoNG, Prosecuting Attorney, Bellefontaine, Ohio. 
DEAR Sm:-Yours un~er date of August 15, 1916, is as follows: 

"I would be pleased to.have your opinion on the following: 
"First. A certain school in one of our rural districts was duly sus

pended under authority of section 7730 of the General Code of Ohio, about 
two or three months ago. Said school or suspended district now has within 
its bou,ndaries more than twelve pupils of lawful school age. :\:Iay the board 
under authority of section 7730 of the General Code now re-establish such 
sc;hool, or must saidboard wait uhtil the pupils of said suspended district have 
first enrolled in some other school? In other words, does the word enrqH
ment as used in the latter part of said section strictly mean that said pupi~s 
must first have their names entered on the enrollment book of some school, 
or does said term 'enrollment' only mean that said pupils shall reside within 
said district? 

"Second. Section 7811 of the General Code provides how a county 
board of school examiners shall be constituted. Where said section refers 
to a district superintendent, does it mean also a superintendent over a special 
supervision district as is provided in section 4740 of the General Code? In 
other words, may a superintendent over a special supervision district as is 
provided in section 4740 of the General Code be appointed on said board of 
school examiners as a district superintendent? 

"I would be very glad indeed if I could have an early reply on these two 
G.u.estions, as the rights of certain persons here will be much affected by your 
opinion." 

Section 7730 G. C. as amended 106 0. L. 396, to which you refer, provides as 
follows: 

"The board of education of any rural or village school district may sus
pend any or all schools in any rural or village school district. Upon such 
suspension the board in such village school district may provide, and in such 
rural school district shall provide for the conveyance of pup"lls attending such 
schools, to a public school in the rural or village district, or to a public 
schpol in another district. When the average daily attendance of any school 
for the preceding year has been below ten, such school shall be suspended and 
the pupils transferred to another school or schools when directed to do so 
by the county board of education. Xo school of any rural district shall be 
suspended until ten days' notice has been given by the board of education of 
such district. Such notice shall be posted in five conspicuous places within 
such village or rural school district; provided, however, that any suspended 
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school as herein provided, may be re-established by the suspendi,ng author
ity upon its own initiative, or upon a petition asking for re-establishment, 
signed by a majority of the voters of t)le suspended district, at any time the 
school enrollment of the said suspended district shows twelve or more pupils 
of lawful school age." 

Referring to the phrase "at any time the school enrollment of the said suspended 
district shows twelve or more pupils of lawful school age," it is said in opinion No. 
827 of this department, addressed to Hon. Frank B. Grove, prosecuting attorney, 
found at page 1754 of the Opinions of the Attorney-General for the year 1915, that: 

"The above phrase means, when taken in connection with the latter pro
vision of section 7730 G. C. * * * that any suspended school may be 
re-established in the manner provided in said section whenever the number 
of pupils, who, under the provisions of section 7681 G. C. as amended in 
106 0. L. 489, are qualified to attend the schools in the suspended dislrict 
when the same is re-established, and who are enrolled in another. school or 
schools to which they have been transferred by order of the board of educa
tion, is ;;welve or more." 

It is thus held that before a pupil who is qualified to attend school in a suspended 
district, under the provisions of section 7681 G. C., 106 0. L. 489, may be counted in 
det~rmining whether or not "the school enrollment of the said suspended district 
shows twelve or more pupils of lawful school age," such pupil must be enrolled as a 
pupil in some school. There seems ample reason for so limiting the power to re-es
tablish the suspended school. A case may readily be imagined in which the number 
of pupils in a district, who are qualified to attend schools under the provision of sec
tion 7681 G. C. supra, is in excess of twelve and at the same time the number of such 
pupils who are subject to the compulsory education Jaws and may be compelled to 
attend school is much below twelve. If those pupils who reside in such district, who 
are not subject to compulsory ~ttendance, do not choose to attend the schools so re
established, the attmdance thereof, would, of necessity, be less than bv~lve and the 
reason for re-establishment of such school therefore fails. 

A careful examination of the provisions of said section 7730, as amended, dis
closes the manifest purpose of the legislature that schools shall not be maintained 
when the average attendance thereof falls below ten, and it can barmy be said that 
the board of education would be warranted in assuming that the attendance of a re
established school would be twelve or more, in the absence of such number of pupils 
within such district who are subject to compulsory attendance, although there is such 

·number of pupils qualified within the provisions of section 7681 G. C. supra, who, 
if they choose to attend school, might make the average daily attendance in excess 
of twelve.If, however, there are twelve or more pupils residing in the district in 
which a school has been suspended, under the provisions of section 7730 G. C., who 
are e,nrolled in another district, such enrollment would, it would seem, at.Iord sufficient 
evideiice of the probable attendance of such suspended school when re-established 
to warrant .such re-establishment and such attendance as is contemplated by the pro
visions of said section 7730. 

I am therefore of opinion, in answer to your first question, that to authorize the 
re-establishment of a school which has been suspended under the provisions of sec
tion 7730 G. C. supra, there must be found in such district twelve pupils who are qual
ified, under section 7681 G. C., 106 0. L. 489, to attend school, and who are enrolled 
as in attendance at some school. 

Your second question is fully answered in opinion No. 1861, addressed to Hon. 
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Frank B. Pearson, superintendent of public instruction, under date of August 19, 
1916, copy of which is herewith enclosed for your information. 

1890. 

Respectfully, 
EDWARD C. TURXER1 

Attorney-General. 

TRUST COMPANIES-"MUNICIPAL BONDS"-BONDS OF MAGISTERIAL 
DISTRICT OF WEST VIRGINIA NOT BONDS OF ~1UXICIPALITY 
WITHIX MEANING OF THAT TER:\1 AS USED IX SECTIOX 9778 
G. C. 

Bonds of a magisterial district of West Virginia are not bonds of a municipality 
within the meaning of that term as used in section 9778 G. C. 

CoLUMB17S, Omo, September 1, 1916. 

HoN. R. W. ARCHER, Treasurer of State, Columbus, Ohio. 

DEAR SoR:-In your letter of August 23rd you enclose a communication from 
The Tillotson & Wolcott Company of Cleveland, Ohio, requesting your opinion as 
to whether bonds of magisterial districts of West Virginia may be deposited with 
you as treasurer of state under provision of section 9778 G. C. for the purposes men
tioned in said section, and you request my opinion on the question submitted to you. 

The letter of Tr.e Tillotson & Wolcott Company reads as follows: 

"We wish to be advised whether the bonds of magisterial districts of 
West Virginia are eligible as deposits with you under the terms of section 
9778 of the Corle. 

"This section provides, as you know, for deposits by trust compap.ies of 
certain specified amounts, either in cash or in bonds. The bonds that are 
eligible are described as follows: 'Bonds of the United States, or of this 
state, or any municipality or county therein, or in any other state, etc.' 

"In general, a magisterial district in "rest Virginia corresponds to a town
ship in Ohio. The bonds of magisterial district are issued by the county, 
on behalf of the district, and are issued by the county officers. They are, 
of course, included within the general term 'municipal bonds.' 

"It occurs to us that probably you have already passed on this question, 
and if so, we should be glad to know what your ruling is. If there never 
has been a ruling, we would be obliged to you if you would submit the ques
tion to the attorney-general. 

"\Ve enclose herewith one of our circulars, describing certain issues of 
these bonds for whatever value it may be to you." 

The answer to the question submitted by you depends upon the answer to the 
question whether the bonds above referred to are bonds of a "municipality" within 
the meaning of that term as used in section 9778 G. C., which provides as follows: 

"X o such corporation, either foreign or domestic, shall accept trusts 
which may be vested in, transferred or committed to it by an individual, or 
court, until its paid in capital is at least one hundred thousand dollars, and 
until such corporation has deposited with the treasurer of state in cash fifty 
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thousand dollars if its capital is two hundred thousand dollars or less, and 
one hundred thousand dollars if its capital is more than two hundred thous
and doilars, except that, the full amount of such deposit by such corporation 
may be in bonds of the United States, or of this state, or any municipality 
or county therein, or in any other state, or in the first mortgage bonds of any 
railroad corporation that for five years last past paid dividends of at least 
three per ce.nt. on its common stock." 

It appears that in your letter addressed to The Tillotson & ·wolcott Company 
on August 28th you questioned the authority of said company for its statement that 
the bonds· in question "are, of course, included within the general term 'municipal 
bonds.'" You submit for my consideration the letter addressed to you by Mr. J. 
W. Tyler, office counsel of said company, under date of August 29th, in answer to 
your inquiry, which letter is in part as follows: 

"Our authority for the statement is the fact that the term 'municipal 
bonds' as used in the every day course of business of investment bankers, 
includes all bonds issued by political subdivisions, or by municipal or quasi
municipal corporations as distinquished from private corporations; in other 
words, if you should ask any bond man if a magisterial bond, or a township 
bond, was a municipal bond, his answer would unhesitatingly be in the affirm
ative. 

"If you will turn to Dillon's Work on Municipal Corporations, vol. II, 
chapter 20, you will notice that it is headed 'Municipal Bonds.' It will also 
be noted that the chapter deals with the bonds of cities, villages, counties, 
townships and districts,-all under this title. For instance: In section 
880, on page 1352, is this sentence:'Municipal bonds in the usual form, con
taining words of negotiability, with coupons attached, are absolute, etc.' 
In the next section, 181, is found at the beginning, this language: 'Nego
tiable bonds of the kind here referred to,' (by which, of course, he means the 
municipal bonds spoken of in his preceding section) 'have been issued by 
municipal corporations proper * * * and by counties * * * and 
by organized townships * * * and by school districts.' The author 
does not mention 'magisterial districts,' by name, but they are the same as 
townships. 

"Or, turn to Daniel on 'Negotiable Instruments,' vol. II, section 1518, 
with which chapter 48 opens: You will find this language,-'Municipal 
bonds constitute a vast portion of the wealth of the country, etc.' This 
section is followed by other sections defining municipal corporations, from 
which it is clear that the term 'municipal' is not confined to a city or villaj!e 
but includtS all political subdivisions." . 
Again, turn to chapter 2 of Harris on 'Municipal Bonds': The first sentence 

reads as follows:" 
" 'By the term "municipal bonds" is meant evidences of indebtedness, 

issued by cities, incorporated towns, counties, townships, school districts, 
and other public corporate bodies, negotiable in form, payable at a desig
nated future time, bearing interest payable annually, or semi-annually, and 
usually having coupons attached evidencing the several installments of in
terest.' " 

Upon an examination of the constitution and statutes of the state of West Vir
ginia I find that the statement of Mr. Tyler that "in general, a magisterial district 
in West Virginia corresponds to a township in Ohio," and that "the bonds of magis-
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terial districts are issued by the county on behalf of the district, and are issued by the 
county officers" is correct. The county officers referred to are the members of the 
county court which corresponds, generally speaking, to a board of county commis
sioners in this state and the authority of said officers to issue said bonds under the con
ditions prescribed by statute and for the purposes therein set forth, is clear. In view 
of the strict limitations under which said bonds are issued, the high character of this 
class of securities cannot be questioned. :\Ioreover, in so far as the general use of 
the term "municipal bonds" is concei.n'ed, the force of the reasoning given and author
ities cited by Mr. Tyler in support of the proposition that the bonds in question are 
included in said class, must be conceded. 

· It will be remembered, however, tlillt in opinion No. 1314 of this department, 
rendered to you on :March 3, 1916, I held that the provisions of section '9778 G. C. 
supra, authorizing you to accept bonds of municipalities or counties of another state 
in lieu of cash, 'should be strictly construed. 'Vhile I was of the opinion that the 
road and bridge county warrants of Atascosa county, Texas, under consideration in 
said opinion, had many of the distinguishing characteristics of a bond and consti
tuted valid obligations of said county, nevertheless I advised you that they were 
not bonds within the meaning of said section 9778 G. C. 

In opinion No. 1778 of the department, rendered to you on June 28, 1916, you 
were advised that you are not authorized by provision of said section to accept legally 
issued bonds of a school district in this state. It is evident, however, that such bonds 
would be "municipal bonds" within the meaning of that term as above defined in the 
citations of Mr. Tyler. 

In so far a~ the statutes of Ohio are concerned, the term "municipality" has a 
well defined meaning and its application in this state is clearly limited to cities and 
villages regularly incorporated in the manner provided by law. I do not think it 
can be said that the legislature, in enacting the provisions of said section 9778 G. C. 
intended to give to the term "municipality" the general meaning contended for by 
the representative of The Tillotson & Wolcott Company. It seems clear to my mind 
that the bonds of a municipality in this state, which may be deposited with you as 
treasurer of state, under provision of section 9778 G. C. arc those of a city or village 
duly incorporated under the statutes of Ohio and of similar incorporatiollS in another 
state. While the statutes of West Virginia provide for the incorporation of cities, 
towns and villages, no provision is made for the incorporation of a magisterial dis
trict as such. 

I am of the opinion therdore, in answer to the question submitted by you, that 
you are not authorized by provision of said section 9778 G. C. to accept bonds of 
magisterial districts of West Virginia for the purposes mentioned in said section\ 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 
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1891. 

DISAPPROVAL, RESOLUTIOX FOR D-IPROVE:MENT OF OHIO RIVER 
IX SCIOTO COU~TY. 

CoLUMBUS, OHIO, September 1, 1916. 

HoN. CLINTON CowEN, State Highway Commissioner, Colu111bus, Ohio. 
DEAR SrR :-T have your communication of August 29, 1916. transmitting to me 

for examination final resolution relating to the improvement of section "L" of the 
Ohio river road in Scioto county, petition X o. 2903, I. C. H. 1\ o. 7. . 

I am returning this resolution without my approval, for the reason that the 
official seal of the county auditor is not attached to his certificate of available funds. 

1892. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

APPROVAL, RESOLUTIOKS FOR ROAD IMPROVEMENTS IN GALLIA, 
GEAUGA, LAWRENCE, MERCER, PICKAWAY, PREBLE, PUTNAM, 
ROSS, SA~'mUSKY A:t\D VINTON COUNTIES. 

CoLUMBUS, OHIO, September 1, 1916. 

HoN. CLrNTON CoWEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-I have your communication of August 29, 1916, transmitting to me 
for examination final resolutions relating to the following road improvements: 

"Gallia County-Sec. 'G' Ohio river road, Pet. No. 2369, I. C. H. No.7. 
"Gallia County-Sec. 'D' Gallipolis-Ironton road, Pet. No. 2367, I. C. 

H. No. 405. 
"Gallia County-Sec. 'E' Gallipolis-Jackson road, Pet. No. 2370, I. C. 

H. No. 399. 
"Geauga County-Sec. 'H' Cleveland-Meadville road, Pet. 1\ o. 2376, 

I. C. H. No. 15. 
"Lawrence County-Sec. 'D' Ironton-Miller road, Pet. 1\ o. 2567, I. C. 

H. No. 404. 
"Mercer County-Sec. 'B' Celina-vVabash road, Pet. Ko. 2687, I. C. 

H. No. 264. 
"Pickaway County-Sec. 'L' Cincinnati-Zanesville road, Pet. No. 2805, 

I. C. H. No. 10. 
"Pickaway County-Sec. 'L' Cincinnati-Zanesville road, Pet. No. 2805, 

I. C. H. No. 10. 
"Preble County-Sec. 'F' Dayton-Indianapolis road, Pet. No. 2835, 

I. C. H. No. 28. 
"Putnam County-Sec. 'B' Findlay-Delphos road, Pet. No. 2854-T, 

I. C. H. No. 133. 
"Putnam County-Sec. 'A' Findlay-Delphos road, Pet. No. 2854-T, 

I. C. H. No. 133. 
"Ross County-Sec. '0' Portsmouth-Columbus road, Pet. No. 2874, 

I. C. H. No. 5. 
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"Sandu~ky County-Sec. ']' Lima-Sandusky road, Pet. Xo. 2889, I. C. 
H. Xo. 22. 

"Vinton County-Sec. 'A' :\lcArthur-Gallipolis road, Pet. Xo. 3041, I. 
. C. H. Xo. 398, 

''Vinton County-Sec. 'G' :\lcArthur-Logan road, Pet. Xo. 3040, I. C. 
I I. X o. 397." 

I find thes~: resolutions to be in regular form and am, therefore, returning the 
>ame with my approval endorsed thereon. 

J{espectfully, 
EDWARD C. TURNER, 

A ttonte}'-Ge11eral. 

1893. 

:\IUXICIP"\L CORPOJ{ATION-REGULATIOX OF PUBLIC A::\D PRIVATE 
CE:\'IETERIES. 

13y the pro~•isiolls of scctio11 3622 G. C. lllullicipal corporatiolls are authori:::ed to 
regulate public a11d private cemeteries ._,·ithill their corporate limits a11d by the 
Provisio11s of sectio11 4157 G. C. may prohibit the •i11terme11t of the dead within said 
limits. Therefore, the o·wner of a private lot situated within the corporate limits 
of a city "<••ho desires to use said lot for prh·ate burial purposes should first have 
the penllission of the council of said city so to do. 

CoLUMBUS, 0Hro, September 1, 1916. 

HoN. CHARLES F. ADAMS, Prosecuting Attor11ey, Elyria, Ohio. 

DEAR SJR :-I have a letter uf the date of August 23, 1916, from Hon. Frank 
A. Stetson, assistant prosecuting attorney, as follows: 

"Some days ago I talked by phone with your assistant, ~Ir. Ballard, 
concerning a matter in which a written opinion is desired. I restate the 
facts and inquiry, so that there may be no misunderstanding in the matter. 

"I inclose a pencil sketch showing the location of the property con
cerning the use of which inquiry is made, the premises being marked with 
an 'X' on the sketch. 

"The city of Elyria owns a cemetery within its bounclar,ies. Adjoining 
this cemetery is a lot of land which has been purchased by an individual, 
to be used for private burial purposes. It is not a part of the Elyria ceme
tery, nor is it intended by cotweyance or otherwise to be made a part 
thereof. 

":\Iy inquiry is: \Vhat, if anything, should be clone or accomplished 
before the property may be used for private burial purposes by the person 
owning the legal title in fee simple to the premises?" 

From the statements made by you and the pencil sketch attached to your letter, 
it appears that the owner of a certain lot abutting and adjoining a public cemetery 
owned by your city, both lot and cemetery being within the corporate limits of said 
city, desires to use said lot for private burial purposes. Said lot is not a part of 
said cemetery and is situate near the intersection of two streets, and is surrounded 
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on two sides by lots occupied for residence purposes. ::O.Iany ,other lots so occupied 
are situate within the immediate vicinity of the lot in question. 

You inquire ,what legal steps are necessary to enable the owner of said lot to 
use it for the purposes aforesaid. So far as I am able to ascertain, there are no 
specific stati1tory provisions governin·g the establishment and maintenance of a 
private cemetery under the circumstances aforesaid. 

lt is, however, provided in section 3616 G. C. that: 

"All municipal corporations shall have the general powers mentioned 
in this chapter, and council may provide by ordinance or resolution for 
the exercise and enforcement of them." 

Among the powers thus delegated to all municipal corporations are those 
defined in section 3622 G. C., which provides as follows: 

"To provide public cemeteries and crematories for the burial or 
incineration of the dead and to regulate public and private cemeteries." 

The power to regulate, so as aforesaid delegated to a municipal corporation, 
includes the power to determine the location of all cemeteries within the corporate 
limits, and if any doubt exists as to such control, it is dissipated by the delegation 
of further powers conferred upon such corporations in this respect, which are 
found in the provisions of section 4157 G. C., which provides as follows: 

"Council may prohibit the interment of the dead within the corporation 
limits, and for the purpose of making such prohibition effective may not 
only impose proper fines and penalties, but shall also have power to cause 
any body interred contrary thereto to be taken up and buried without the 
limits of the corporation." 

In view of the foregoing provisions of the st~tutory law, it would seem to be 
at least a necessary precaution on the part of the owner of the lot in question, 
before he attempts to use such lot for burial purposes, to have the permission of 
the municipal authorities so to do, and an application for such "permission should 
be made to council. In this connection it must also be noted that the owners and 
occupiers of the adjoining lots aforesaid, and also those living on lots situate 
within such distance of the lot in question as. to be affected by its use as a cemetery 
or private burial place, may have objections to such use that might appeal to a 
court of equity and result in litigation which would prevent such use e\}tirely .. 
These questions, however, are matters which involve private rights, with which we 
have no concern in this opinion. 

'I:he above observations furnish as definite an answer as can be given to 
your inquiry. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 
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1894. 

1.:-.JDUSTRIAL CO:\E\IISSION-APPROPRIATIOX :\lADE FOR DEFnaTE 
XU:\1BER OF E:IIPLOYES CAXXOT BE USED TO PAY CO:\IPEXSA
TIOX TO DIPLOYES IX EXCESS OF DEFIXITE XU:\1BER. 

An appropriatiOII made for a definite number of employes cannot be used to 
pay compeusation to e111plo:yes in excess of the definite number. 

CoLUMBUS, Oaro, September 1, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of your letter of August 29th, to the following 
effect: 

"Under the appropriation made for the industrial commission carried 
as 'Personal Service A-1 Salaries,' we have as of June 30, 1916, several 
thousand dollars unused balance caused through unavoidable delay in 
filling positions. A specific example is as follows: 

"Under state insurance an appropriation was made by the legislature 
for five claim investigators (one of whom shall be a woman), $6,600.00 

'·This appropriation was divided as follows: 

"Two male claim investigators at $1,200 each-------------------$2,400.00 
"One female claim investigator at $1,200------------------------ 1,200.00 
"Two male claim investigators at $1,500 each ______________________ 3,000.0 

"Total _________________________________ --------------____ ---$6,600.00 

"On May 5, 1916, the industrial commission promoted P. T. Zimmer
man, a $1,200 claim investigator, to a $1,500 salary as claim investigator, 
thus displacing John J. Adams, a provisional appointee, whose <:alary was 
$1,500 per year. 11r. Zimmerman's promotion became effective ~lay 16. 
1916, and the appointment of a claim investigator to succeed him at $1,200 
a year did not become effective until July 1, 1916. The unused· balance of 
the salary of one claim investigator from ).fay 16 to June 30, 1916, both 
inclusive, was, therefore, $150.00. 

":\Iiss Inez ::\Iorrow, a stenographer regularly employed by the com
mission at a salary of $900.00 per year, was promoted from the executive 
department to the actuarial department, effective August 1, 1916, at a salary 
of $1,080 per year, leaving an unused balance of the appropriation under 
'Executive and General,' designated at 'Xine Clerks and Stenographers,' of 
$37.50 on August 16, 1916, her successor not having been appointed up to 
the last named date. All of the appropriation of $8,310 made for 'Xine 
Clerks and Stenographers' would be consumed during the year, provided 
all of the clerks and stenographers were employed all of the time. 

"The industrial commission respectfully requests of you an opinion as 
to whether or not said unused balance of $150.00 is now available for use 
in the employment of an additional claim investigator, five being already 
employed, and whether or not the unused balance of $37.50, which was not 
used on account of the fact that no successor to :\liss ::\1orrow was appoint
ed prior to August 16, 1916, is available for the employment of another 
clerk or stenographer in addition to the nine clerks and stenographers reg
ularly appropriated for in the appropriation bill, and now employed by the 
commission." 
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The first appropriation to which you refer, to wit, the appropriation made for 
five claim investigators under state insurance, is found in house bill 701, 106 0. L. 
696, as follows: 

"5 claim investigators (one of whom shall be a woman), $6,600." 

The other appropriation to which you refer, to wit, appropriation under 
executive and general, is found in house bill 701, 106 0. L. 695, as follows: 

"9 clerks and stenographers, $8,310." 

Section 9 of house bill No. 701, 106 0. L. 828, provides as follows: 

"Each department, board or commission for which an appropriation 
is made in section 2 or 3 of this act for the payment of the salaries of a 
specified number of employes whose salaries are not fixed by law shall, 
within ten days after July 1, 1915, as to appropriation accounts created by 
section 2 of this act, and on or before July 1, 1916, as to such accounts 
created by section 3 of this act, and subject to the provisions of this 
!"ection, apportion such appropriation account and assign to each position 
to which the same relates a specified amount or part thereof. Such depart
ment, board or commission shall file such apportionment, in writing, with 
the president of the board provided for in section 4 of this act, which board 
shall examine the same and see that the provisions of law and of this 
act are complied with in making such apportionment. Said board may 
change such apportionment in order to comply with such law or the pro
visions of this act, and when satisfied that the same is in all respects legal 
and in accordance with the provisions of this act, shall certify such appor
tionment, with any modification it may make, to the auditor of state, with 
the approval of a majority of its members endorsed thereon. Subject to 
the approval of said board, any department, hoard, or commission may 
change the salary or compensation attached to any such position under its 
control. X o department, hoard or commission may apportion or expend, 
nor may the board pr_ovidecl for in section 4 of this act permit to he 
apportioned or expended, the total amount of any such appropriation in 
the payment of salaries of a less number of assistants, clerks or employes 
from that specified in such an appropriation; but in the event that fewer 
than the specified number O"f assistants, clerks or other employes are paid 
from such total appropriation, such department, board or commission and 
the board shall assign to each vacant position to which such appropriation 
relates to a substantial salary, having regard to the grade of service." 

The appropriations made in house bill No. 701 are subject to the provisions 
of section 9. 

It appears t"hat in pursuance of section 9 of said bill your board divided the 
first appropriation herein referred to, as appears in your letter, as follows: 

"Two male claim investigators $1,200.00 each--------------------$2,400.00 
"One female claim investigator at $1,200.00 _______________________ 1,200.00 
"Two male claim investigators at $1,500.00 each _________________ 3,000.00 

Total -------------------- ___ ---------------------- ----------$6,600.00" 
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From the books of the auditor of state I find that your board dh·ided the 
second appropriation, referred to in your letter, as follows: 

"Appropriations for nine clerks and stenographers: 
"Execpti ve Department ____ -------------------------------------$8,310.00 
'"One stenographer -----------------------------------$1,050.00 
"One stenographer ----------------------------------- 900.00 
"One stenographer ----------------------------------- 900.00 
"One stenographer ----------------------------------- 900.00 
"One clerk ------------------------------------------ 1,080.00 
"One clerk ------------------------------------------ 1,020.00 
"One clerk ------------------------------------------ 1,020.00 
"One clerk (vacancy)-------------------------------- 600.00 
"One stenographer ----------------------------------- 840.00 

$8,310.00" 

In view of the prov1s10ns of section 9 of house bill Xo. 701, which requires 
a division of a lump sum for various employes whose salaries are not fixed by 
law, into definite salaries, it would seem that the legislature intended that the 
division as made by the particular officer or board should stand the same as if it 
were a specific appropriation made for the particular position, and, in view of the 
fact. that the number of positions are specified, I am of the opinion that a greater 
number than that specified cannot be employed and paid out of the particular 
appropriation, and if there is any balance left in the appropriation, it cannot be 
used to pay the salary of a position which would be in excess of the number 
specified in the appropriation bill. 

I am of the opinion, therefore, that any unused balance in such an appropria
tion is not available for the employment of a clerk or stenographer in excess of 
the number specified in the appropriation bill. 

1895. 

Respectfully, 
Eow ARD C. Tt""RNER, 

Attorney-General. 

CORPORATIO~...:...puRPOSE CLAUSE "FOR:\IED FOR THE PURPOSE OF 
:\IAXUFACTURIXG, BUYIXG, SELLIXG AKD DEALIXG DJ TYPE
WRITERS OF ALL KINDS AXD THE DOING OF ALL THINGS NEC
ESSARY OR IXCIDEXTAL THERETO," XOT DUAL IN CHARACTER. 

The purpose clause of cz corporation "formed for the purpose of 11zanufacturing, 
bu:ring, selli11g and deali11g ill typcz,·ritcrs of all ki11ds and the doing of all things 
necessary or incidental thereto" is not dual ill character. 

CoLt:lllllL"S, OHio, September 4, 1916. 

Hox. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 

DEAR Sm :-I have your letter of August 30, 1916, requesting my opinion as 
follows: 

"\Ve beg to submit to you the following purpose clause and kindly 
request your early opinion on the question as to whether or not the same 
is dual as to purpose: 
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"'Said corporation is formed for the purpose of manufacturing, buying, 
selling and dealing in typewriters of all kinds and the doing of all things 
necessary or incident thereto.'" 

Section 8623 of the General Code, relative to the formation of corporations 
in Ohio, is as follows : 

"Except for carrying on professional business a corporation may be 
formed for any purpose for which natural persons lawfully may associate 
themselves." 

The supreme court of Ohio, in the case of State ex rei. v. Taylor, 55 0. S., 
61, in construing the language of this section, used the following language at page 
67 of the opinion : 

"It will be noted that the word is 'purpose,' not 'purposes.' Its use im
plies a limitation. This limitation must have been by design. It is a most 
wise and reasonable one. Vie cannot assume that the General assembly 
would intentionally clothe corporations with capacity to unite all classes 
of business under one organization, as this would tend strongly to mo
nopoly." 

This expression of the court has been uniformly followed in Ohio, and has 
been cited and adhered to by my predecessors in office and by myself in several 
former opinions and rulings. 

The question therefore arises, "Do the powers sought to be secured under the 
purpose clause presented, when viewed as a whole, constitute one purpose or 
several purposes?" The purpose clause in question creates or constitutes what 
might be called a typewriter company. lt clearly evidences the desire of the 
incorporators• to secure authority to produce and deal ·in the single product
typewriters. 

The rule laid down in a former opinion of my predecessor in office that a 
corporation cannot be organized in Ohio to engage in both a general manufac
turing business and a general merchandise business does not, in my opinion, apply 
to the situation .here presented, and I therefore advise you that the purpose clause 
quoted in your letter is not dual in character. 

Respectfully, 
Enw ARD C. TuRNER, 

Attomey-Ge~teral. 
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1896. 

SCHOOLS-:\11:\DI"C':\I LDilTATIO:\ 0:\ :\U:\IBER OF TEACHERS E:\1-
PLOYED IX SUPERVISIO:\ DISTRICT-SECTIOX 4738 G. C. HAS XO 
APPLICATIO:\ TO SEPARATE SCPERVISIO:\S COXTI:\t,JED U:\DER 
SECTIO:\ 4740 G. C.-SA:\IE APPLICATIOX TO SECTIOXS AS 
A:\IE:\DED I~ 106 OHIO LA \VS-COU:\TY BOARD OF EDUCA TIO~ 
\VITHOUT AUTHORITY TO TRA:\SFER TERRITORY FRO:\I SEP
ERATE DISTRICT CO:\TI:\CED C:\DER SECTIO:\ 4740 G. C. THE:\ 
OR :\OW. 

The miuimum limitation on the 1111111ber of teachers employed in a supervision 
district pro'l:ided in section 4738 G. C., 104 0. L. 140, had 110 application to separate 
supen:isiou districts co11ti111ted 1111dcr the provisions of section 4740 G. C., 104 0. L 
141, aud the simi/at mi11imum limitatiou provided in section 4738 G. C., 106 0. L. 
396, has no application to separate districts coutinued uuder the proc•isious of 
section 4740 G. C., 106 0. L., 439. 

There was no authority in the county board of educatio1~ to transfer territory 
from a separate supervision district continued u11der section 4740 G. C., 104 0. L. 
141, aud there is no·w no authority in the county board of education to transfer 
territory from a separate district continued ltllder the provisions of section 4740 
G. C. 106 0. L. 439. 

CoLUMBUS, OHIO, September 5, 1916. 

HoN. RoBERT C. PATTERSON, Prosecutiug Attomey, Daytou, Ohio. 
DEAR SIR :-In your letter under elate of August 17, 1916, you submit for an 

opinion the questions following: 

"1. Is G. C. section 4740 (104 0. L. 141) to be construed with 4738 
(104 0. L. 140), so as to limit the minimum of teachers to twenty? 

"2. If the minimum number of teachers prescribed by 4738 does not 
apply to 4740, is the county board of education authorized to reduce the 
number of teachers in a separate supervision district, that is complying 
with the provisions of 4740, thereby abolishing such supervision district?" 

Section 4738 G. C., 104 0. L. 140, and section 4740 G. C., 104 0. L. 141, to 
which reference is made in your first inquiry, provided as follows: 

"Sec. 4738. The county board of education shall within thirty clays 
after organizing divide the county school district into supervision districts. 
each to contain one or more village or rural school districts. The territory 
of such supervision districts shall be contiguous and compact. In the for
mation of the supervision districts consideration shall be given to the num
ber of teachers employed, the amount of consolidation and centralization, 
the condition of the road and general topography. The territory in the 
different districts shall be as nearly equal as practicable and the number of 
teachers employed in any one supervision district shall not be less than 
twenty nor more than sixty. 

''The county board of education shall, upon application of three
fourths of the presidents of the village and rural district hoards of the 
county, redistrict the county into supervision districts. 

"Sec. 4740. Any village or rural district or union of school districts 
for supervision purposes which already employs a superintendent and 
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which officially certifies by the clerk or clerks of the board of education 
on or before July 20, 1914, that it will employ a superintendent who gives 

. at least one-half of his time in supervision, shall upon application to the 
county board of education be continued as a separate supervision district 
so long as the superintendent receives a salary of at least one thousand 
dollars and continues to give one-half of his time to supervision work. 
Such districts shall receive such portion of state aid for the payment of 
the salary of the district superintendent as is based on the ratio of the 
number of teachers employed to forty, multiplied by the fraction which 
represents that fraction of the regular school day which the superintendent 
gives to supervision. The county superintendent shall make no nomination 
of a district superintendent in such district until a vacancy in such superin
tendency occurs. After the first vacancy occurs in the superintendency 
of such a district all appointments shall be made on the nomination of the 
county superintendent in the manner provided in section 4739. A vacancy 
shall occur only when such superintendent resigns, dies or fails of re
election. 

"Any school district or districts, having less than twenty teachers, 
isolated from the remainder of the county school district by supervision 
districts provided for in this section shall be joined for supervision pur
poses to one or more of such supervision districts, but the superintendent 
or superintendents already employed in such supervision district or dis
tricts shall be in charge of the enlarged supervision district or districts 
until a vacancy occurs." 

An examination of the provtswns of the foregoing sections of the statute 
will readily disclose that section 4738 G. C. conferred upon the county board of 
education general power to divide the county school district into supervision dis
tricts for the purpose of supervision of the schools of such districts by the district 
superintendents authorized to be appointed under the provisions of section 4739 
G. C., 104 0. L. 140. There was thus provided the machinery for the general 
scheme of supervision of the schools of the cot1nty school district in connection 
with the county: superintendent authorized t0 be appointed under the provisions 
of section 4744 G. C. 104 0. L. 142. 

Section 4738. G. C. supra, standing alone, would place all the schools of the 
rural and villag~ s~hool districts of the county school districts under the authority 
of the county board of education to divide the same into supervision districts. 

To the foregoing general scheme and authority for supervision of rural and 
village schools, secti0:1 4740 G. C., supra, operates as a plain and unambiguous 
exception. By force of the provisions of this latter section there was authorized 
to be continued, entirely separate from and independent of· those supervision 
districts authorized to be created under section 4738 G. C., supra, in so far as 
supervision was concerned, a wholly distinct class of supervision districts. 

If this authorization of two separate, and distinct classes of supervision dis
tricts be borne in mind, I think it will be clearly observed that the provisions of 
section 4738 G. C., supra, have application only to that class of supervision districts 
created under its authority by the county boards of education, and that the limi-

. lations of the power to continue supervision districts, under section 4740 G. C., 
supra, was confined to those prescribed in that section. 

I am therefore of opinion, in answer to your first question, that the provision 
of section 4738 G. C., 104 0. L. 140, relative to the minimum number of teachers 
employed in any supervision district established by the county board of education, 
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had no application to separate supenision districts continued under authority of 
section 4740 G. C. 104 0. L. 141. It appears that the manifest purpose of section 
4740 G. C., supra, was to authorize the continuance of supervision districts which 
did not meet the conditions prescribed in said section 4738. 

Sections 4738 and 4740 G. C., supra, were amended in 106 0. L., at pages 396 
and 439, respectively. They, however, retained their same general character in 
that section 4738 continues to be confined in its application and to have reference 
only to supervision districts established by and under the jurisdiction of the county 
board of education, while section 4740 operates as an exception thereto, and is 
applicable to and governs exclusively the continuance of the separate districts 
therein specifically referred to. 

Under the provisions of section 4740 G. C., 104 0. L. 141, supra, the sole con
ditions to the continuance of a separate supenision district, independent of the 
authority of the county board of education thereunder, were that the board of 
education of the village or rural district or union of school districts for supervision 
purposes already employed a superintendent, that such superintendent ·received a 
~alary of at least $1,000.00, and that it was certified by the clerk or clerks of the 
board of education before July 20, 1914, that it would so employ a superintendent 
who would give at least one-half of his time to supervision work, and it was 
therein specifically prescribed that so long as the employment of the superintend
ent continued, as therein provided, such separate supervision district should con
tinue. 

lt follows that if it were within the power of the county .board of education 
tu transfer one part of the territory from such separate supervision district, it 
would have been equally within its power to have transferred any number of parts 
thereof in like manner, until the whole of such separate supervision district would 
have been transferred to another district or districts. 

A construction of any other provision of statute that \\·ould recognize in the 
county board of education authority to transfer from such separate supervision 
district a part of the territory thereof would render nugatory the vruvisions of 
~ection 4740 G. C., supra, for the continuance of such separate supervision district. 
It was certainiy not contemplated that the specific provision for the continuance 
of a separate supervision district of section 4740 G. C. should be rendered wholly 
nugatory, and its manifest purpose totally defeated by any action of the county 
board of education in respect to the territory thereof, pursuant to section 4738 
G. C., or 4736 or 4692 G. C., which latter sections confer upon the county board 
of education authority to transfer territory in certain cases, but which it is not 
deemed necessary to here quote. 

Section 4740 G. C. was amended 111 106 0. L. 439, to provide as follows : 

"Any village or rural school district or union of school districts for 
high school purposes which maintains a first grade high schbol and which 
employs a superintendent shall upon application to the county board of 
education before September 10, 1915, be continued as a separate district 
under the direct supervision of the county superintendent. Such district 
shall continue to be under the direct supenision of the county superin
tendent until the board of education of such district by resolution shall 
petition to become a part oi a supervision district of the county school 
district. Such superintendents shall perform all the duties prescribed by 
law for a district 'uperintendent, hut shall teach such part of each day as 
the board of education of the district or districts may direct. Such districts 
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shall receive no state aid for the payment of the salaries of their superin
tendents, and the salaries shall be paid by the boards employing such 
superintendents." 

\Vhile the above amendment changed substantially the character of separate 
districts authorized to be continued thereunder, it does not serve to confer upon 
the county board of education broader power in any way in respect to the super
vision thereof than that conferred upon that board as to separate supervision 
districts prior to the amendment of said section. Section 4738 G. C. was also 
amended in 106 0. L. 396. It also retained its general character as applicable only 
to those supervision districts established thereunder by the county board of 
education. 

I am therefore of opinion, in answer to your second question, that there was 
no authority in the county board of education, under the provisions of section 4738 
G. C., 104 0. L. 140, to transfer territory from a separate supervision district 
continued as such under section 4740 G. C., 104 0. L. 141, and to thereby reduce 
the number of teachers employed in such separate supervision district, and that 
there is now no authority in the county board of education to transfer territory 
from a separate district authorized to continue as such under the provisions of 
said section 4740 G. C., 106 0. L. 439. 

1897. 

Respectfully, 
EDWARD c. TURNER, 

Attor11ey-Genera/. 

JUDGE OF COURT OF INSOLVENCY-~0 AUTHORITY FOR COUNTY 
TO PAY COURT COSTS I~CURRED BY SUCH JUDGE I::--J DEFE~D
ING HIMSELF IN SUIT FOR WRIT OF PROHIBITION. 

No authority of law. for county to pay court costs incurred by insolvmcy judge 
111 defending himself in a suit for writ of prohibition. 

CoLCMBus, OHIO, September 5, 1916. 

Bureau of Iuspecrion and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-We are in receipt of your letter of August 26, which is as 
follows: 

'"vV e are sending you herewith letter from Hon. Smith Hickenlooper, 
assistant prosecuting attorney in Hamilton county, together with bill ren
dered to the county by Hon. Joseph B. Kelly, judge of the court of insol
vency of that county, in which he asks reimbursement for certain costs in 
defending the jurisdiction of his court, and we would request your written 
opinion as to whether this bill may be paid. 

"\Ve ask that you inclose the bill with your opinion so that it may be 
returned to the files of Hamilton county." 

Inclosed with your letter is a letter to you from Hon. Smith Hickenlooper, 
assistant prosectiting attorney of Hamilton county, under date of August 24th, to 
the following effect: 
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"Hon. Joseph B. Kelly, judge of the court of insolvency of Hamilton 
county, has filed a claim with the county commissioners in the sum of 
$112.90, being the expense of securing bill of exceptions, printing record 
and brief, filing fee in the supreme court and other court costs attendant 
upon defending a petition for a writ of prohibition, known as cause num
ber 804 in the court of appeals of this county, and number 15223 in the 
supreme court. The facts are as follows: 

"Early in 1916 a petition for a writ of prohibition was filed in the 
court of appeals in the case of state ex rei. :\larie Gelner v. Joseph B. 
Kelly, judge of the insolvency court. This action raised the question of 
jurisdiction of the insolvency court to determine divorce proceedings pend
ing in that court at the time the law establishing the court of domestic 
relations of Hamilton county went into effect. The court of appeals heard 
the case and decided against the existe_nce of such jurisdiction. Thereupon 
Judge Kelly brought error proceedings to the supreme court where the 
judgment was reversed, the petition dismissed and judgment for the costs 
rendered against the relator. The county prosecutor was treated through
out as one of the counsel for the petitioner, and as such acknowledged the 
receipt of notice of filing of bill of exceptions, copies of briefs,. records, 
etc., and was served with summons in error. In other words he was 
treated as in an adversary position. We enclose herewith the original 
claim which shows the cost of the bill of exceptions, brief and record to 
be $93.93; filing fee in supreme court, $5.00; and other court costs $13.97; 
making the total bill $112.90. 

"The writer has been unable to find any statutory provision either 
expressly or impliedly authorizing the payment of such claim from the 
county treasury. But inasmuch as Judge Kelly had no personal interest 
whatever in the litigation which involved only the jurisdiction of the 
court and attacked the judge· solely in his judicial capacity, it would seem 
rather unjust that the judge should personally bear the expense of defend
ing the jurisdiction of his court. The relator against whom judgment for 
costs was rendered i, withuul !JrOJJerty subject to execution for the sat
isfaction of such judgment. 

"\Ve should like to find a way to reimburse Judge Kelly for his actual 
cash expenditures, but know of no authority for this unless the claim were 
paid from the prosecuting attorney's expense fund which scarcely seems 
applicable for expenditures not made by the prosecuting attorney, and 
arising from a matter in which the prosecuting attorney was treated as in 
an adversary position. In discussing the matter with :\1r. Bratton he 
suggested that you might be willing to give us your opinion in the matter. 
If the allowance of the claim would receive the approval of your depart
ment, there is no disposition on the commissioners' part to be super
technical." 

In the statement of facts submitted by :\Ir. Hickenlooper, it appears that the 
county prosecutor was treated throughout as one of the counsel for the petitioner. 

Section 3004 G. C., which provides an annual allowance to the prosecuting 
attorney in addition to his salary, makes such provision solely "for expenses which 
may be incurred by him in the performancCj of his official duties and in the further
ance of justice, not otherwise provided for." 

The foregoing provision will not cover the payment of the costs out of such 
fund in the instant matter. I cannot find any other authority of law which would 
permit of the paying of the bill. 
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I fully appreciate that the action taken by Judge Kelly was to preserve the 
jurisdiction of his court in di,·orce proceedings, and that it was taken by him not 
on account of private interest, but solely on account of public interest. ::\ever
theless, not finding any provision of law by which the bill can be paid, I must advise 
you that in my opinion the said bill cannot be paid. 

I am inclosing the bill which you submitted, in order that you may return 
the same to the files of Hamilton county. 

1898. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 

BRIDGES AND CULVERTS-WHEJ\i CO.t\TRACT FOR BRIDGE IS RE
QUIRED TO BE LET AT COIIIPETITIVE BIDDI;.;G AND IS SO LET
;..JO AUTHORITY FOR CHA.t\GI~G PLAXS AFTER CO~TRACT IS 
AWARDED. 

Where a co11tract for a bridge is required to be let at competztzve bidding and 
is so let, there is no authority for changing the. plans and specifications after the 
contract is awarded. 

CoLUMBUS, OHIO, September 5, 1916. 

HoN. BENJAMIN A. BICKLEY, Prosecuting Attonzey, Hamilton, Ohio. 

DEAR SIR :-I acknowledge receipt of your inquiry under date of August 29, 
1916, which inquiry reads as follows: 

"As prosecuting attorney of Butler county, Ohio, I submit herewith 
for opinion and your advice the following proposition: 

'"The board of county commissioners of Butler county, Ohio, in :>.larch, 
1916, determined to erect a bridge across the :>.1iami river in the city of 
Hamilton, Butler .county, Ohio, the cost of which exceeds $100,000. Said 
board of county commissioners had the county surveyor, who is also the 
county highway superintendent, prepare full and accurate plans showing all 
the necessary details of the work and materials required, with working 
plans suitable for the use of tnechanics, so drawn as to be easily under
stood; accurate bills showing the amount of the different kinds of material 
necessary to construct said bridge; full and complete specifications of the 
work to be performed showing the manner and style to be clone and a 
full and accurate estimate of each item of expense and the aggregate cost 
thereof. 

"These plans were submitted to and approved by the state highway 
commtsswner. They were also approved by the board consisting of the 
three commissioners, the county auditor, and county surveyor. 

"The county commissioners then gave public notice of the time when 
and the place where sealed proposals would be received for performing 
the labor and furnishing the material necessary for the erection of said 
bridge, and stating that the contract based on such proposal would be 
awarded. 

"Bids were received at the time and place stated and the contract 
awarded for the erection of said bridge. 
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"The plans and specifications of said bridge call for a re-enforced 
concrete railing and the contract awarded calls for a re-enforced concrete 
railing. The contractor is now engaged in the construction of said bridge 
in accordance with said plans and specifications and under his contract. 

"Since the work has progressed, and at the present time it is about one
third completed, the county commissioners now believe and are fully con
vinced that said re-enforced concrete railing should be changed to a stone 
railing. Said stone railing would cost approximately $5,000 more than the 
re-enforced concrete railing provided for in the specifications. There is 
ample money in the fund unappropriated, and the same would be within 
the estimate made by the engineer to cover this additional cost if the 
county commissioners have any authority in law to make said change. 

"\Ve desire to know whether or not a change can be made in the 
plans and specifications of this work so as to authorize the county com
missioners to change the rail from re-enforced concrete to stone, and if 
so, what procedure is necessary. \Vould the state highway commissioner 
have authority to order said change? \Vould he have to approve the new 
plan? If changed would there have to be are-advertisement for bids and 

.a new contract for that portion of the work? Or would the commissioners 
have authority to order this change and contract with the present con
tractor for the same? 

"An early opinion upon these questions will be greatly appreciated as 
the commissioners desire to make this change if they have authority so 
to do under the law." 

The statutory provisions relating to the construction of bridges by county com
missioners are for the most part found i11 .chapter I of title (IX) X, part first of 
the General Code of Ohio, and in the subdivision of said chapter relating to 
county building and bridges, being sections 2333 to 2361 inclusive. Under these 
se-ctions competitive bidding is required when the estimated cost exce.eds two 
hundred dollars, the form of advertisement to be made depending upon the 
amount involved. It is apparent that the change desired by the county com
missioners cannot now be made unless the right of the public, creat~cl by section 
2355 G. C., to have the work let to the person who offers to perform the labor 
and furnish the materials at the lowest price and gives good and sufficient bond 
for the faithful performance of the contract, in accordance with the plans and 
specifications, is preserved. There is and can be no claim that the present situa
tion arises· by reason of any casualty or other unforeseen contingency or that 
an emergency exists. The bridge can be completed according to the original 
plans and specifications and when so completed will be a useful structure and 
adapted to the purposes for which it is being built. The most that can be said is 
that the commissioners, after determining to follow one plan and after having let 
a contract to be performed in accordance therewith, have concluded that as to 
one feature of the work another and different plan should have been adopted. 

It should first be observed that the contractor is entitled to complete the'\ 
work according to the original plans and specifications and to receive therefor the 
agreed price. Hjs rights under his contract cannot be violated by the county and 
if he were to refuse to accede to any change in plans or to agree to an omission 
of certain parts of the work in consideration of a reduction in compensation, there 
would be no necessity for a further discussion of the matter. I am satisfied, 
however, that even should the contractor agree to a change of plans and to the 
construction of another and more expensive railing in consideration of an increased 
compensation, or should he agree to waive his right to construct the railing and 

17-Yol. II-A. G. 
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to accept a reduced compensation with the idea that a separate contract might 
thereafter be let for the construction of the railing, there is no method by which 
such contract might be so made between the county and the contractor as to 
preserve the requirement of competitive bidding~\ It it were determined to at once 
make a contract with the present contractor, providing for the construction of a 
railing other than that called for by the specifications, there could of course be 
no competitive bidding, for the reason that the county would have to deal with 
the present contractor. If it were agreed between the county and the present 
contractor to cancel the contract, in so far as it relates to the railing, with the 
idea of advertising for bids for the construction of a stone railing and awarding 
the contract for such construction to the lowest bidder, then there would be no 
method of determining the reduction in compensation to be suffered by the 
present contractor by reason of his being excused from constructing a railing and 
preserving in such determination the element of competition. The state highway 
commissioner has no authority in the premises other than to approve or dis
approve plans submitted to him as provided in section 1184 G. C., 106 0. L. 625, 
and that authority in this particular instance has been exhausted. 

In view of the foregoing I advise you that under facts presented by your 
inquiry there is no statutory authority for a change in the plans and specifications 
for the bridge in question so as to permit the construction of a stone railing in 
the place of the concrete railing provided for by the original plans and 
specifications. 

.. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General . 
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1899. 

TAXES AXD TAXATIOX-TAX LEVIES ::\lADE BY TO\V~SHIP 

TRGSTEES FOR ROAD PURPOSES UXDER AUTHORITY OF SEC
TIOXS 1222, 3298-1, 3298-13, AXD 3298-20 G. C., 106 0. L. 574 ET SEQ. 
ARE UPOX ALL TAXABLE PROPERTY OF TOWXSHIP INCLUDIXG 
THAT \VITHIX AXY IX CORPORA TED VILLAGE OR CITY THEREIX 
SITUATED-LEVY VXDER SECTIOX 3298-18 G. C. IS UPOX TAX
,\BLE PROPERTY OF SUCH TO\VXSHTP OUTSIDE OF ANY IX
CORPORATED VILLAGE OR CITY SITUATED THEREIX-WHEN 
SUCH LEVIES ARE ILLEGAL-SEE OPIXIOX XO. 1408, ::\fARCH 22, 
1916. 

Ta.r le1•ies 111ade by tow11slnip trustees for road purposes under authority of• 
sectio11s 1222, 3298-1, 3298-13 a11d 3298-20 G. C., as said sectious are amended by 
the act of the ge11eral assembly kuown as the Cass law, 106 0. L. 574 et seq. 
are upon all the taxable properly of the tow11ship includiug that within any in
corporated 1•illage or cit_v therein situated, but a fax levy by township tmstees 
1111der authority of a11d for the purposes mentioued in section 3298-18 G. C., 106 
0. L 647, is upon the taxable property of such towuship outside of any incor
porated ·uillage or city situated therciu. Sec opiuion No. 1408 of the department, 
re11dered to the Bureau of Iuspcctiou aud Super~•isio11 of Public Offices, J1.1arch 
22, 1916. 

If the trustees of a tow11ship, by resolution, le~·Ji a tax, which by the terms 
of said resolution is referable for authority to any of those sections of the statutes' 
above stated, requiring that said leuy be made on all of the taxable property of. 
the tow11ship i11cludiug that within a11y i11corporated village or city situated therein, 
a11d ·it appears that by the further provision of said resolution said levy is made 
to apply only to the taxable property in the towns/zip outside of such incorporated' 
village or city, said levy is illegal and may be enjoined as in co11jlict with sectio1~. 
2 of article XII of the constitution. 

If, however, it should appear that the trustees of a township have, by resolu
tioll, made a lev.v for the construction, improvement, maintenance and repair of 
the roads of such tow11ship a11d 110 reference is lltade in said resolution to any one 
of the foregoillg statutes for the authority for such le~'Y alld if said resolution 
pro'IJiides that such levj• shall ollly applj• to the taxable property in the townshiPi 
outside of auy i11corporated village or city situated therein, said resolution shoulrJl 
be coustrued as havillg been made under autflorit::; of said section 3298-18 G. C. 
for the purpose me11tioued ill said statute. 

CoLvMuus, OHio, September 5, 1916. 

The Ta:r Commissioll of Ohio, Columbus, Ohio. 

GEXTLEMEN :-In your letter of August 30th you request my opinion as 
follows: 

"The commtsswn respectfully requests your written opinion upon the 
following questions: 

"\Vhat levies authorized by the law commonly known as the Cass 
road law to be made by township trustees are required to be levied against 
all of the taxable property of the township including incorporated villages 
and cities located in whole or in part therein ; and what ones are required 
to be· levied upon the property of the township exclusive of the property 
in incorporated Yillages and cities, wholly or partly therein? 
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"If the trustees of a township made a levy under one of the sections 
of the Cass law upon the taxable property of the township exclusive of 
the taxable property in incorporated villages or cities located wholly or 
partly therein, when the law under which the levy was made required 
the same to be levied upon the taxable property of the township including 
such property located in incorporated villages or cities wholly or partly 
within the township, would such action invalidate the levy so made? 

"In a considerable number of counties in the state the commission is 
officially informed that levies made under the Cass law are not being 
levied upon the property of incorporated villages and cities located in 
the township. It would seem that the purpose of this omission is to 
avoid exceeding the maximum limit of fifteen mills in such cities and 
villages; hence the above questions." 

Your first question has been answered in op1mon X o. 1408 of this department 
rendered to the Bureau of Inspection and Supervision of Public Offices under 
date of March 22, 1916. 

All the sections of the act of the general assembly known as the Cass law, 
governing tax levies by township trustees for road purposes, as set forth in said 
opinion, are as follows: 

Section 60 of the act (section 3298-1 G. C., 106 0. L. 589) : 

"The hoard of trustees of any township may levy and access upon 
the taxable property of such township a tax not exceeding three mills 
in any one year upon each dollar of taxable property therein for the pur
pose of improving, dragging, repairing or maintaining any public road or 
roads or part thereof. Such levy shall be in addition to the levy of two 
mills authorized by law for 5eneral township purposes: but subject to the 
limitation upon the combined maximum rate for all taxes now in force." 

Section 72 of the act (section 3298-13 G. C., 106 0. L. 592): 

"Levies for the payment of principal and interest on bonds issued 
under the provisions of this act, shall be in addition to the two mills 
authorized to be levied for general township purposes, but subject to the 
limitation on the combined maximum rate for all taxes now in force." 

Section 215 of the act (section 1222 G. C., 106 0. L. 640) : 

"* * * For the purpose of providing a fund for the payment of 
the proportion of the cost and expense to be paid by the township or 
townships for the construction, improvement, maintenance or repair of 
highways under the provisions of this chapter, the township trustees are 
authorized to levy a tax, not exceeding two mills, upon all taxable property 
of the township in which such road improvement or some part thereof is 
situated ; such levy shall be in addition to all other levies authorized by 
law for township purposes and shall be outside of the limitation of two 
mills for general township purposes, but subject, however, to limitation 
upon the combined maximum rate for all taxes now 111 force." 

Section 239 of the act (section 3298-18 G.' C., 106 0. L. 647): 

"After the annual estimate for each township has been filed with the 
trustees of· the township by the county highway superintendent, they may 
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increase or reduce the amount of any of the items contained in said 
estimate, and at their first meeting after said estimate is filed, they shall 
make their levies for the purposes set forth in the estimate upon all of 
the taxable property of the townships, not exceeding in the aggregate two 
mills in any one year upon each dollar of the valuation of such taxable 
property in said township, outside of any incorporated village or city. 
Such levies shall be in addition to all other levies authorized by law for 
township purposes, but subject, however, to the limitation upon the com
bined maximum rate for all taxes now in force. The amount levied to 
cover the estimate made for the construction, improvement, maintenance 
and repair of highways, shall be known as the township highway fund. 
The provisions of this section shall not prevent the expenditure of any 
portion of the regular levy of two mills for township purposes, but the 
levies herein provided for are in addition thereto. Such levy shall amount 
to at least twenty dollars for each mile of township road within such 
township." 

Section 257 of the act (section 3298-20 G. C., 106 0. L. 653): 

"The trustees of a township may levy a tax in ,uch amount, as they 
determine, to purchase real property, containing suitable stone or gravel, 
and the necessary machinery for operating- the same, when deemed neces
sary for the construction, impro\·ement, or repair of the public roads 
within the township, to be under the control of the trustees or a person 
appointed by them. The question of levying such tax, for such purpose, 
and the amount asked therefor shall be submitted to the qualified electors 
of the township at a general election. Twenty days' notice thereof shall 
he previously given by posting in at least ten public places in the township. 
Such notice shall state specifically the amount to be raised. If a majority 
of all votes cast at such election are in favor of the proposition, the tax 
therein provided for shall be considered authorized. Such tax may be 
levied in addition to all other taxes for township purposes, but subject 
howe\·er to the limitation on the combined maximum rate for all taxes 
now in force." 

In opinion No. 1408 of the department, above referred to, it was held that 
the tax le\·ies provided for in all of the foregoing statutes except the one pro
vided for in section 3298-18 G. C., supra, are to he made on all of the taxable 
property of the township including that within any municipal corporation or 
corporations therein situated and that the levy provided for in section 3298-18 G. C. 
is to be made on all taxable property of the township outside of any incorporated 
village or city therein situated. 

In view of my holding in the aforesaid opinion I advise you in answer to 
your first question above stated that the foregoing sections of the General Code 
include all of the provisions of the Cass law governing tax levies by township 
trustees for road purposes; that all of the tax levies made by township trustees 
pursuant to the authority vested in them by said statutes with the exception of 
the levy authorized by the provision of section 3298-18 G. C., supra, are to be 
made on all of the taxable property of the township including that within any 
incorporated village or city therein situated and that the levy made under 
authority of said section 3298-18 G. C. is to be made on all of the taxable 
property of the township outside of any incorporated village or city therein 
situated. 
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In considering your second question it may be observed that, while the power 
of the legislature to provide that a part or all of a township shall be a taxing 
district for road purposes will not be questioned, the rule is well settled that in 
levying a tax for the construction, improvement, maintenance or repair of a road, 
all property within the taxing district must be taxed by a uniform rule according 
to its true value in money (see Bowles v. State, 37 0. S. 35). It necessarily 
follows that if the trustees of a township, by resolution, levy a tax which by the 
terms of said resolution is referable for authority to any of those sections of 
the statutes above set forth requiring that said levy be made on all of the taxable 
property of the township including that within any incorporated village or city 
situated therein, and it appears that by the further provision of said resolution 
said levy is made to apply only to the taxable property in the township outside 
of such incorporated village or city, said levy will be illegal and may be enjoined 
as in conflict with section 2 of article X ll of the constitution upon which the 

-above stated rule is based. 
It will be observed, however, that section 3298-18 G. C. supra, as found in 

chapter 10 of the Cass road law, relating to general provisions, is general in its 
application and authorizes the trustees of a township to make an annual levy 
of not to exceed two mitis in any one year upon each dollar of taxable property 
in the township outside of any incorporated village or city situated therein, in 
addition to the regular levy of two mills for township purposes; that said levy 
is made for the purpose of· covering the estimate of the county highway superin
tendent filed with said township trustees, setting forth the needs of the township 
for such year for the construction, improvement, maintenance and repair of high
ways in said township, and is designated by said statute as "the township high
way fund." Said section further provides that such levy shall amount to at 
least twenty dollars for each mile of township road within such township and I 
held in opinion ~o. 1408 of the department, hereinbefore referred to, that this 
latter provision of said statute is mandatory. 

If, therefore, it should appear that the trustees of a township have, by resolu
tion, made a levy for the construction, improvement, maintenance and repair of 
the roads of such township and no referenc;; is made in said resolution to any 
one of the foregoing statutes for the authority for such levy, I am of the opinion 
that if said resolution provides that such levy shall only apply to the taxable 
property in the township outside of any incorporated village or city situated 
therein, said resolution should be construed as having been made under authority 
of said section 3298 G. C. for the purposes mentioned in said statute. 

Respectfully, 
Enw ARD C. TURNER, 

A ttomey-General. 
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1900. 

CORPORA TlON-PURPOSE CLAUSE D1 SAPPROVED-:\IORE THAN 
OXE :\IAIX PURPOSE-THE. SECURITY REALTY IXVEST:\JEXT 
CO:\IPAXY. 

Proposed ame11ded purpose clause of The Security; Rca/1:::; lllvestme11t Com
pawy disappro~·cd because it sets forth more tlzau o11e maiu purpose. 

CoLC~!Bcs, OHIO, September 6, 1916. 

Ho~. CHARLES Q. HILDEBRANT, SccretarJ,• of State, Colrwzbus, Ohio. 

DEAR SIR :-I have your letter of August 31, _1916, in which you request my 
opinion as follows : 

"\Ve are herewith submitting certificate of amendment to the articles 
of incorporation of The Security Realty Investment Company, a check of 
$5.00, and a ten cent internal re\·enue stamp, and kindly request an early 
o·pinion on the question as to whether or not the proposed amendment 
has a· duality of purpose." 

The purpose clause which the The Security Realty Investment Company seeks 
to secure by its certificate of amendment is as follows: 

"For the purpose of buying, selling, leasing mortgaging and in general 
dealing in real estate in the state of Ohio and elsewhere throughout the 
United States and of lending money and securing same by real estate 
mortgage or personal security, subject, however, to the provisions of 
sections 8648 and 8649 of the General Code of Ohio, formerly section 
3235 of the Revised Statutes of Ohio, said corporation to exist in ac
cordance with such sections for the term of twenty-five (25) years from 
the elate of its original incorvuratiuu." 

The present purpose clause of the corporation, which it seeks by amendment 
to change, as set forth at page 124 of the record of corporations, No. 137, found 
111 your office, is as follows: 

"Said corporation is formed for the purpose of dealing in real estate 
subject to the provisions of section 3235 of the revised statutes of Ohio 
and is to be created for the term of twenty-five years." 

The amended purpose clause enumerates more in detail the powers of the 
corporation in connection with the real estate transactions, and adds the further 
power of "lending money and securing the same by real estate mortgage or 
personal security". 

The corporation under its original purpose clause and also under its amended 
purpose clause, even though the last quoted language were omitted, would doubtless 
possess the incidental power in connection with its real estate transactions to 
loan money and take proper security for the same. In the amended purpose 
clause, however, the power to lend money and secure the same by real estate 
mortgage or personal security is not set forth as an incidental power, but as one 
of the main purposes of the corporation. If this is permissible, then the corpora
tion would be authorized not only to engage in real estate transactions, but would 
possess the essential powers of collateral loan companies organized under sec
tions 9857 et seq. of the General Code. 
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In the case of State ex rei. vs. Taylor, 55 0. S. 61, the supreme court of Ohio 
has held that an Ohio corporation organized under section 8623 of the General 
Code can have only one main purpose. I am, therefore, of the opinion that The 
Security Realty Investment Company, which is a corporation organized for the 
purpose of dealing in real estate. cannot secure the additional general authority by 
amendment of its articles of incorporation to loan money and secure the same by 
real estate or personal security, and I therefore advise you that you should not 
accept the proposed amendment in the form presented. · 

I herewith return the certificate of amendment to the articles of incorpora
tion of The Security Realty Investment Company, the check for $5.00, and the 
ten cent internal revenue stamp, enclosed in your communication. 

1901. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
MIDWAY VILLAGE SCHOOL DISTRICT, MADISON COUNTY, OHIO . 

. CoLUMnes, OHIO, September 6, 1916. 

Industrial Commission of Olzio .. Columbus, Ohio. 

GENTLEMEN :-

"RE :-Bonds of Midway Village School District of };Iaclison County, 
Ohio, in the amount of $10,000, for the purpose of completing, enlarging, 
repatrmg and furnishing the school house in said district, being twenty 
bonds of five hundred dollars each." 

I have examined the transcript of the proceedings of the board of education 
and other officers of :Midway village school district relative to the above bond 
issue; also the bond and coupon form attached, and I find the same regulat" and 
in conformity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form 
submitted and executed by the prope~ officers '~ill, upon delivery, constitute valid 
and binding obligations of said school district. Respectfully, 

1902. 

EDwARD C. TuRNER, 
Attorney-General. 

CORPORATIOX-CAKCELLATIOX OF CHARTERS BY TAX CO~I

MISSIO~ OF CERTAIN CORPORATIOXS-HOW REIXSTATED
WESTERN STAR PUBLISHH\G CO;\IPANY-THEDAYTONCASTINGS 
COMPANY. 

Upo11 certificate to tlze Secretary of State by tlw Tax Commissio11, under 
section 5517 G. C., the Secretary of State should correct his records in accordance 
therewith. 

CoLCMBCS, OHIO, September 6, 1916. 

HoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 

DEAR SIR :-Under elate of September 1st you submitted to me the following: 
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"\Ve are herewith submitting copy of the order of the tax commis
sion of Ohio relative to the reinstatements of the \\'estern Star Publishing 
Company and The Dayton Castings Company, and would like an early 
opinion on the question as to whether or not the secretary of state has 
the authority to file the same, and also strike from the records the entry 
cancelling the corporate authority of the above stated corporations with
out a certificate from the tax commission, certifying that all taxes, fees 
and penalties have been paid, together with a fee of $100 as provided for 
under section 5511 of the General Code." 

The orders for reinstatement referred to arc as follows: 

"It appearing that The Western Star Publishing Company, a domestic 
corporation, was certified to the secretary of state by this commission on 
April 11, 1916 with the instruction to cancel its articles of incorporation 
for the reason that the said company failed to comply with the law in 
the matter of filing annual reports as a domestic corporation and paying 
fees thereon, as provided for in section 5509 G. C.; and it further appear
ing that said company was misinformed by the treasurer of state as to 
the matter of filing its reports and that the action of this commission in 
certifying the company for cancellation was erroneous; it is therefore 
ordered that the entry made by the secretary of state cancelling the articles 
of incorporation of said company be stricken from the margin of the 
corporation records and from the list of companies certified for cancella

. tion and that this commission correct its permanent records accordingly. 
"The vote upon this motion resulted: :\I r. Boyle, aye; :\I r. ::\lcGiffert, 

aye; ::\1r. Peckinpaugh, aye. 
"It appearing that The Dayton Castings Company, a domestic corpora

tion, was certified to the secretary of state by this commission on April 
11, 1916 with the instruction to cancel its articles of incorporation for the 
reason that the said company failed to comply with the Jaw in the matter 
of filing annual reports as a do111estic coq.iuration and paying fees, as 
provided for in section 5509 G. C.; and it further appearing that said 
Lompany failed to receive blanks or notice of delinquency and believing 
that all reports were filed to date and the fees due thereon paid, and that 
the action of this commission in certifying the company for cancellation 
was erroneous; it is therefore ordered that the entry made by the secretary 
of state cancelling the articles of incorporation of said company be stricken 
from the margin of the corporation records and from the Jist o( com
panies certified for cancellation, and that this commission correct its 
permanent records accordingly. 

"The vote upon this motion resulted: :\I r. Hoyle, aye: :\f r. ::\fcGiffert, 
aye." 

The action of the commtsston in cancelling the articles of incorporation was 
under the provisions of section 5509 G. C. Said section provides as follows: 

"If a corporation, wherever organized, required by the provisions of 
this act, to file any report or returns or to pay any tax or fee, either as 
a public utility or as a corporation, organized under the laws of this state, 
for profit or as a foreign corporation for profit doing business in this 
state and owning or using a part or all of its capital or plant in this state, 
or as a sleeping car, freight line or equipment company, fails or neglects to 
make any such report or return or to pay any such tax or fee for ninety 
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days after the time prescribed in this act for making such report or 
return or for paying such tax or fee, the commission shall certify such 
fact to the secretary of state. The secretary of state shall thereupon can
cel the articles of incorporation of any such corporation which is organ
ized under the laws of this state, by appropriate entry upon the margin 
of the record thereof, or cancel the certificate of authority of any such 
foreign corporation to do business in this state by proper entry. There
upon all the powers, privileges and franchises conferred upon such cor
porations, by such articles of incorporation or by such certificate of 
authority, shall cease and determine. The secretary of state shall immedi
ately notify such domestic or foreign corporation of the action taken by 
him." 

Section 5517 of the General Code provides in part as follows: 

'"Any bank, public utility or corporation may be heard by the com
mission upon the question as to the correctness of any determination, 
finding or order of the commission after the same has been made. Appli
cation to the commission for a review of any determination, finding or 
order by it made, must be filed within sixty clays after the passage of_ this 
act, or within sixty days from the elate of the certification thereof by the 
commission to the proper officer. The commission, upon such application, 
may make such correction in its determination, finding or order, as it 
may deem proper, and its decision in the matter shall be final. Such cor
rection shall be certified to the proper official, who shall correct his records 
and duplicates in accordance therewith. * * *" 

Both the certificate of cancellation of The \Vestern Star Publishing Company 
and that of The Dayton Castings Company contain the finding by the commission 
that the action thereof in certifying the company for cancellation was erroneous. 

Since section 5517 G. C. provides that the decision of the commission in any 
matter shall be final, and that upon certification of correction the officer shall cor
rect his records, there does not seem to be any doubt about the power of the 
commission in making the certification referred to. The commission having made 
the certification I assume that the application for the review of the action of the 
commission in originally certifying the above companies for cancellation was filed 
within the time prescribed in section 5517 G. C. 

Specifically answering the question submitted I am of the opinion that upon 
the certifi<;ate of the tax commission under section 5517 G. C. you should correct 
your records in accordance with said section, the provisions of section 5511 G. C. 
not applying in such case. 

Respectfully, 
EDWARD c. TURNER, 

A ttomey-General. 
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1903. 

ROADS AND HIGH\V AYS-TO\Y;\SHIP HIGHWAY SUPERI;\TEXDE}J"T 
IS PUBLIC OFFICER-PERSO;\ XOT POSSESSED OF QUALIFICA
TIOXS OF ELECTOR :\IA Y ;\OT BE ,\PPOIXTED TO SUCH OFFICE. 

A tow11hip highway SltPerilltelldcut is a public officer, a11d a person not pos
sessed of tlze qualijicatio11s of all elector 1110}' 1101, therefore, be appointed to sue/~ 
o !fie e. 

CoLl'~!lll"S, OHIO, September 6, 1916. 

Hox. jm1x :\I. :\1.\I{KLEY, Prosecuting .·I ttonzey, Georycto·wu, Ohio. 

DL\R SzR :-1 han your communication of .\ugust 29, 1916, which communica
tion reads as follows: 

"ln October of EllS one, Thomas Barker, mm·cd to Eagle township, 
Brown county. Ohio, from the state of Kentucky. and purchased a farm 
in said Eagle township with the intention of making the same his perma
nent residence. In June of 1916 the trustees of Eagle township appointed 
the said Thomas Barker as township highway superintendent of one of the 
three road districts in said township. .\s :\1 r. Barker had not resided in 
this state a sufficient length of time to acquire the qualitications of an 
elector, the question has been raised that he cannot sen·e as such township 
highway superintendent. The matter has just been called to my attention, 
and I find that he has served since his appointment but has never drawn 
any pay. 

''Although there seems to be no statutory qualification for one to serve 
as township highway superintendent, yet if it should be held to be a 
public office :vir. Barker would be prohibited from serving by article XV, 
section 4 of the Constitution of the state of Ohio. 

"Kindly advise me as soon as possible whether or not :\Ir. Barker can 
hold the position of township highway superintendent of Eagle town~hip, 
Brown county, Ohio, and if your opinion thereon should be in the negative 
also kindly advise me if the trustees would be authorized to pay him for 
the services he has already performed." 

Section 4 of article XV of the Constitution of Ohio, referred to by you, 
reads in part as follows: 

"X o person shall he elected or appointed to any office in this state 
unless possessed of the qualification Df an elector. * * ':'" 

As suggested by you, the answer to your inquiry depends upon the question 
of whether a township highway superintendent is an officer or whether he is 
merely an employe. 1 f a township highway superintendent is to be regarded as 
an officer, then the person referred to hy you is ineligible in view of the consti
tutional provision that no person shall he elected or appointed to any office unless 
he possess the qualifications of an elector, which qualifications, under the provisions 
of section 1 of article V of the Constitution, include residence within the state 
for one year. 

:\Iechem, in his work on public offices and officers. section 1, defines a public 
office as follows: 

".\ public office is the rig-ht, authority and duty, created and conferred 
hy law, by which for a given period, either fixed by law or enduring at the 
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• pleasure of the creating power, an individual is invested with some portion 
of the sovereign functions of the government, to be exercised by him for 
the benefit of the public. The individual so invested is a public officer." 

In distinguishing between an officer and an employe, the fact that the powers 
in question are created, defined and con fer red by law is important. \Vhile the 
township highway superintendent is by section 33i4 G. C. made amendable to the 
rules and regulations of the township trustees, or the county highway superin
tendent, so far as the rules and regulations of such county superintendent do not 
conflict with those of the township trustees, yet many of his powers and duties 
are created by law. Under section 33i0 G. C. he is given control of the township 
roads of his district under the direction of the township trustees, and the duty is 
enjoined upon him of keeping such roads in good repair. Under section 33i4 
G. C. the township highway superintendent is required to make reports to the 
county highway superintendent. 

Under chapter V of the Cass highway law many of the duties relating to the 
dragging of unimproved roads are enjoined upon the township highway super
intendent. He is required to divide the graveled and u'nimproved public roads of 
his district into road dragging districts and to designate each district by number 
and file a description thereof with the township clerk. He is authorized and re
quired to designate what districts shall be dragged and to adopt a suitable form 
of notice to be given each person contracted with to drag roads. It is his duty 
to report all claims for dragging, to keep the dragging records of his district and 
to attend demonstrations arranged by the county highway superintendent for the 
purpose of exhibiting the best 'method of dragging the public highways. He is 
authorized and required to enter into contracts on behalf of the township and is 
further authorized to ·cancel such contracts when the stipulations therein con
tained have not been properly complied with or when the work is not done in a 
suitable manner. The fact that the duties of township highway superintendents 
are so fully defined by the statutes argues for the conclusion that such superin
tendents are to be regarded as public officers. It is true that their authority is 
confined within their limits, but that fact has been generally held to be imma
terial where the authority is actually conferred and defined by statute. Under 
section 33il G. C., township highway superintendents are required to give bond 
to the state of Ohio for the use of the township in which they are appointed, con
ditioned upon the faithful performance of their duty, and section 33i2 G. C. refers 
to the position as an office, the section in question reading as follows: 

"Whenever a vacancy occurs in the office of the township highway 
superintendent by reason of death, resignation, removal or other cause, 
the trustees shall, within thirty days; fill such vacancy." 

In view of the foregoing it is my opinion that a township highway superin
tendent is to be regarded as a public officer, and it therefore follows that the person 
referred to by you not having the qualifications of an elector, for the reason that 
he has not been a resident of the state for one year, is ineligible to serve as town
ship highway superintendent. -His ineligibility having existed throughout the 
entire period during which he has assumed to act as township highway superin
tendent, it follows that the trustees of the township would not be authorized to 
pay him for the services which he has performed. 

Respectfully, 
Eow ARO C. TuRNER. 

A ttorney-Generai. 
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1904. 

CORRUPT PRACTICE ACT-COXSTRCCTIOX OF SECTION 5175-29 G. C. 
PER:\IITTING EXPEXDITURE OF ADDITIOXAL SU:\1 OF $5.00 FOR 
EACH OXE HUXDRED VOTES IX EXCESS OF FIVE THOUSAXD 
CAST FOR GOVERXOR AT LAST SL\TE ELECTIOX-APPLICABLE 
TO CAXDIDATES FOR PUBLIC OFFICES IX COUXTIES, CITIES 
AXD VILLAGES :\OT E:\U:\IER1\TED. 

The pro<·isiou of the second seutcnce of section 5175-29 C. C., 103 0. L. 580, 
permittiug the e.rpeuditure of an additio11al sum of fit•e dollars for each one hun
dred votes iu excess of fi·pe tlwusaud· cast for goz•er11or at the last precedi11g stall~ 

c/ectio11. by caudidates for office, is applicable only to candidates for otlrer public 
offices thau those specifically e11umeratcd iu the earlier part of said section, to bo 
voted for by the qualified electors of a CO!IIIty, city or village, or a part thereof 
as referred to iu the latter part of the first sente11cc of said sectio11. 

CoLt:li!Bt:s. OHIO, September 6, 1916. 

HoN. E. D. FRITCH, Judge of the Common Pleas Court, /lkro11, Ohio. 

DEAR SIR:-Yours under date of August 31, 1916, is as follows: 

"Under the provisions of R. S. 0. section 5175-29, is a candidate for 
. the office of judge of the court of common pleas or probate judge limited 
to five hundred dollars for campaign expenditures, or may he expend five 
hundred dollars plus five dollars for each hundred votes in his county in 
excess of five thousand votes. 

"Opinion here is conflicting on ihe subject. A member of the general 
assembly, which passed the corrupt practices act, told me that the legislative 
intent was that the five dollars per hundred votes for all votes in excess 
of 5,000 votes applied only to candidates 'for any other public office' who 
are limited to three hundred dollars, and that the five dollars per hundred 
cannot be added by the candidates who are named and expressly limited in 
that part of the section preceding the phrase 'by a candidate for any other 
public office, etc.' In other words, that a candidate for probate or common 
pleas judge is not permitted to spend more than five hundred dollars for 
both primary and general election. 

"It occurred to me that your office had probably ruled on the subject 
or might know of some decision settling the matter. This is a matter of 
considerable interest and importance to all who are candidates for any of 
the offices named in ,the act and section referred to from the beginning of 
the section to and including candidates .for state representative. 

"Please reply as soon as convenient." 

Section 5175-20 G. C., 103 0. L. 580, to which you refer in your inquiry, pro
vides as follows: 

"The total amount expended by a candidate for a public office, voted 
for at an election, by the qualified electors of the state, or any political 
subdi,·ision thereof, for any of the purposes specified in section 26 of this 
act, for contributions to political committees, as that term is defined in 
section 1 of this act, or for any purpose tending in any way, directly or 
indirectly, to promote or aid in securing his nomination and election, shall 
not exceed the amount specified herein ; by a candidate for governor. th~ 
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sum of five thousand dollars; by a candidate for other state elective office 
the sum of two thousand five hundred dollars; by a candidate for the 
office of representative in congress or presidential elector, judge of the 
court of appeals, the sum of two thousand dollars; by a candidate for the 
office of state senator, the sum of three hundred dollars in each county 
of his district; by a candidate for judge of common pleas, probate or in
solvency court, the sum of five hundred dollars; by a candidate for the 
office of state representative the sum of three hundred and fifty dollars; 
by a candidate for any other public office to be voted for by the qualified 
electors of a county, city; town or village, or any part thereof, if the total 
number of votes cast therein for all candidates for the office of governor 
at the last preceding state election shall be five thousand or less, the sum 
of three hundred dollars. If the total number of votes cast therein at 
such last preceding state election be in excess of five thousand, the sum 
of five dollars for each one hundred in excess of such number may be 
added to the amounts above specified. Any candidate for a public office 
who shall expend for the purpose above mentioned an amount in excess of 
the amounts herein specified shall be guilty of a corrupt practice." 

The second sentence of the above quoted section is not entirely free from 
ambiguity. I am inclined to the view, however, that when the same is taken in 
connection with the latter part of the preceding sentence, the meaning of the 
second sentence is rendered reasonably clear. lt will he first observed that there 
is no reference found in the preceding provisions of said section relative to the 
number of votes cast in the state or subdivision in which the candidate seeks 
election to office except in that applicable to "any other public office," which is 
as follows: 

"by candidate for any other public office to be voted for by the qualified 
electors of a county, city, town or village, or any part thereof, if the total 
number of votes cast therein for all candidates for the office of governor 
at the last preceding state election, shall be five thousand or less, the sum 
of three hundred dollars." 

It is clear that this provision with reference to the total number of votes cast 
has application only to the "candidates for any other public office" in that part of 
the first sentence of the above section, in which it is found. It further appears 
that the phrase "total number of votes cast therein" in the second sentence has 
the same meaning as that phrase when used in that part of the first sentence last 
above quoted. That is to say, the term therein as used in both the latter part of 
the first sentence and in the second sentence of said section 5175-29, supra, has 
reference to the county, city or village referred to in said latter part of the first 
sentence. 

I am therefore of opinion, in answer to your inquiry, that the additional $5.00 
for each one hundred in excess of five thousand votes cast therein provided in the 
second sentence of section 5175-29 G. C., supra, has reference only to candidates 
for any other public office than those specifically enumerated in the earlier por
tions of said section. I am strengthened somewhat in this conclusion by reason 
of the necessary result of the application of a different construction. For instance, 
it will be noted that it· is provided that a candidate for any other state elective 
office than that of governor may not expend in excess of twenty-five hundred 
dollars in the first instance. If the provision for an additional amount of five 
dollars· for each one hundred in excess of five thousand total votes in the· state 
may be applicable to such other state officer, it would result that such increase in 
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the amounts authorized to be expended would be many times the initial amount 
so authorized. That is to say, a candidate for any state office, other than that of 
governor, would be thereby authorized to expend in excess of the twenty-five 
hundred dollars specifically provided in the earlier part of said section, under the 
provision of the second sentence thereof, as based upon the total vote for governor 
in the state at the last preceding state election, an amount equal to many times 
the initial amount of twenty-five hundred dollars. 

It is hardly believed that it was the legislative intent that by reason of the 
application of the provision for the expenditure of five dollars for each one hun
dred votes cast in excess of five thousand, in addition to the original amount pro
vided for candidates for state offices, they should be authorized thereby to expend 
an amount equal to many times the original amount of twenty-five hundred dollars. 

1905. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

APPROVAL, LEASES TO BOARD OF AGRICULTURE OF OHIO FOR 
FISH HATCHERIES. 

CoLUMBUs, OHIO, September 7, 1916. 

HoN. FRANK R. FAUVER, Superilllelldent of Public Works, Columbus, Ohio. 

DEAR SIR :-I acknowledge receipt of your communication of August 23, 1916, 
transmitting to me for examination two leases to the board of agriculture of Ohio 
for fish hatchery purposes. one lease covering the old canal bed just north of its 
intersection with Buckeye Lake, and the other the borrow pits in the rear of the 
easterly embankment and north of the feeder lock at Lake St. lviarys. 

I find these leases to be in regular form and am, therefore, returning the 
same with my approval endorsed upon the triplicate copies thereof. 

1906. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney-General. 

APPROVAL, RESOLUTIOX FOR I:VIPROVDIEXT OF CANTON"-CANAL 
DOVER ROAD. 

Cou:MBUS, OHIO, September 7, 1916. 

HoN. CLINTON CowEN, State Highway Commissio11er, Columbus, Ohio. 

DEAR SIR :-I have your coi:nmtmication of September 6, 1916, transmitting to 
me for examination final resolution relating to the improvement of section "A" 
of the Canton-Canal Dover road, Pet. No. 2942, I. C. H. Xo. 70. 

I find this resolution to be in regular form and am therefore returning the 
same with my approval endorsed thereon. 

Respectfully, 
EDWARD c. TURNER, 

A ttorney~General. 
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1907. 

APPROVAL, TRANSCRIPT OF PROCEEDI:-.JGS FOR BO:-.JD ISSUE BY 
AUGLAIZE COUNTY, OHIO. 

CoLUMBUS, OHIO, September 7, 1916. 

ludustrial Commission of Ohio, Col111n.bus, 0/zio. 
GENTLEMEN :-

"R£ :-Bonds of Auglaize County, Ohio, in the amount of $21,000 for 
Bowsher road improvement, being twenty-one bonds of $1000 each." 

I have examined the transcript of the proceedings of the county commissioners 
and other officers of Auglaize county relative to the above bond issue; also the 
bond and coupon form attached, and I find the same regular and in conformity 
with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form 
presented and signed by the proper officers will, upon delivery, constitute valid 
and binding obligations of Auglaize county. 

Respectfully, 
EDwARD C. TuRNER, 

A ttomey-Gmeral. 

1908. 

APPROVAL, CONTRACT ENTERED INTO BETWEEN BOARD OF 
TRUSTEES OF OHIO UNIVERSITY AND THE CULLEN AND 
VAUGHN COMPANY, HAMILTON, OHJO, FOR CONSTRUCTION OF 
ANNEX TO WOMEl'\'S DORMITORY. 

CoLUMBUS, Omo, September 8, 1916. 

HoN. I. :M. FosTER, Secretary Board of Trustees of Ohio U11iversity, Athens, Ohio. 

DEAR SIR:-Your architect, Honorable Frank L. Packard, has submitted to 
this department the contract entered into between the board of trustees of Ohio 
University and The Cullen and Vaughn Company of Hamilton, Ohio, for the 
contruction and completion of an annex to the women's dormitory at Ohio 
University. 

From the papers submitted it appears that at a meeting of the board of trustees 
of said university the president, or in his absence the Yice president, together with 
O'Bieness and Biddle, as constituting the building committee of the board of 
trustees, were authorized to advertise for sealed proposals for the said annex- and 
to receive and open same on August 3rd and award the contract therefor to 
the lowest bidder, the said building committtee to do and perform such acts as 
and for said board of trustees, and further, the president and secretary of said 
board were authorized to sign the contract. 

It also appears that on August 3, 1916( President Ellis being absent, Vice 
President Jones acted as chairman of the committee; he, togeth-er with Mr. 
O'Bieness being present and ::O.fr. Biddle being absent; that in accordance with 
said authority vested in said committee of three, and two of said committee being 
present, the bids were duly opened and read, and after consideration thereof the 
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contract was awarded to The Cullen and \' aughn Company, its bid of $9,180 
being the lowest bid received. The said hid of $9,180 is below the architect's 
estimate of $9,185.40. The contract is duly signed not only by The Cullen and 
Vaughn Company, through its vice president and secretary, but also by the 
president and secretary of the board of trustees of Ohio University. 

I find both the contract and bond securing the execution of the same to be 
in compliance with law and have this day filed the original of said contract and 
the bond in the office of the auditor of state and have returned to your architect 
the balance of the papers submitted. 

1909. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

APPROVAL, GAS AXD OIL LEASE TO T. H. LOVE, LEESBURG, OHIO. 

CoLt:MBVS, OHIO, September 9, 1916. 

fj.tlN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

· DEAR Sm :-On September 5, 1916, you transmitted for my approval a gas and 
oil lease executed to one T. H. Love of Leesburg, Ohio, said lease covering a 
tract of land in Carroll county,_ heing the northeast quarter of section 16, town
ship 4, range 6, in the civil township of Union, said lease calling for a one-eighth 
royalty on oil and a royalty of two hundred ($200.00) dollars on a gas producing 
well, and requiring the drilling of at least one well within six months from the 
date of the approval of the lease hy the governor and attorney-general. 

I have carefully examined the lease and find that the same is in all respects 
in accordance with law and duly executed. I. therefore, herewith return the same 
with my apprm·al endorsed thereon. 

Respectfully, 
Enw ARD C. TuRNER, 

Attonzey-General. 
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1910. 

ROADS AND HIGHWAYS-TAX LEVY IN 1915 ON GRAND DUPLICATE 
OF COUNTY -PROCEEDS AVAILABLE FOR EXPENDITURE AFTE;R 
TAKING EFFECT OF CASS HIGHWAY LAW FOR PAYING COUNTY'S 
SHARE OF IMPROVING OR REPAIRING ROADS UNDER CHAPTER 
VI OF SAID LAW-BONDS-8UFFICIENT IF LEVY MADE TO COVER 
ANY DEFICIENCY WHEN BONDS ISSUED SOLELY IN ANTICIPATION 
OF COLLECTION OF SPECIAL ASSESSMENTS-NEED NOT LEVY FOR 
ENTIRE AMOUNT OF BOND ISSUE, ONLY DEFICIENCY. 

Where, in the year 1915 a tax levy was made upon the grand duplicate of the county 
for the purpose of paying the county's share of road improvements, or repairs 
carried forward by the county commlsswners under any one of the sev
eral statutes under which the same might have been made, such levy being general in 
character and designed to produce funds for the payment of the county's share of the cost 

. and expense of improving and repairing roads generally, the proceeds of such levy coming 
into the county treasury and being available for appropriation and expenditure after the 
taking effect" of the Cass highway law, are available for the purpose of paying the county's 
share of the cost and expense of improving or repairing roads under chapter VI of the 
Cass law, and this without reference to the particular plan provided by section 6919 G. C. 
and selected in any given instance, provided, of course, such 'plan involves a payment by 
the county of a portion of the cost and expense. 

Where, under authority of section 6929 G. C., bonds are issued solely in anticipation 
of the collection of special assessments, it is not necessary that a tax be levied at the time of the 
issuance of the bonds sufficient to pay the entire amount of the bonds in question. The 
statute will be fully complied with if, in the legislation providing for the issue of bonds, 
provision is made for levying and collecting annually on the grand duplicate of the county 
a tax sufficient to cover any deficiency in the payment or collection of the special assess
ments in anticipation of the collection of which the bonds are issued. 

CoLUMBus, OHIO, September 9, 1916. 

HOl'L DEAN E. STANLEY, Prosecuting Attorney, Lebanon, Ohio. 

DEAR SJR:-I acknowledge· the receipt of your communication under date of 
August 25, 1916, in which communication you inquire as follows: 

"May county commissioners use part of the general road fund levied 
in 1915 to pay the county's share of the expense of improving roads under 
214 et seq. of the Cass law (plan four being used as the method of payment). 

"When roads are being improved under the above act, and the county 
has sufficient funds to pay its share of the costs of said improvement in cash, 
but when bonds must be issued in anticipation of assessments against prop
erty benefited, does section 6929 of the General Code require a tax to be levied 
at the time of the issuance of the bonds sufficient in amount to pay the en
tire amount of bonds at maturity, together with interest thereon, or is it 
sufficient that a levy be made to meet deficiencies in assessments under 
5630-1 G. C." 

In response to my request for additional information you advised me, under 
date of September 1, 1916, that in the first question submitted by you you intended 
to refer to chapter VI of the Cass highway law, relating to road construction and im
provement by county commissioners, instead of section 214 et seq. of that act. 

The Cass highway law was passed May 17, 1915, approved June 2, 1915, 'and 
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under the terms of section 304 thereof went into effect on the first :\Ionday in Sep
tember, 1915. It will thus be seen that all tax levies for road purposes made in the 
year 1915 were made under the pre-existing statutes, but that no part of the taxes 
so levied came into the county treasury and was available for appropriation and ex
penditure until long after the Cass law had taken effect. The saving provisions of section 
303 of the act, while they may properly be characterized as broad and comprehen
sive, arc not, in my opinion, sufficient to preserve the pre-existing statutes and au
thorize proceedings thereunder merely because prior to the taking effect of the Cuss
highway law, tax levies for improving or repairing roads generally had been made 
under such pre-existing statutes. The effect of such a conclusion would he to unduly pro
long a dual system of road improvement, and if such a conclusion were to be reached 
the old statutes would be continued in force during the fiscal year ending on the last 
clay of February, 1917, for the reason that the proceeds of the first half of the 1915 
tax collection would not be available for appropriation until :\larch 1, 1916, and the 
proceeds of the second half of such tax collection would not he available until the 
first day of September, 1916. 

Considering together all of the saving provisions of the CaRs highway law, the 
more reasonable conclusion is that where taxes had been levied under pre-existing 
statutes authorizing general levies upon the grand duplicate of the county for road 
purposes, it was the intention of the legislature to preserve the right to collect such 
taxes hut to require their expenditure for the same general purposes under the new 
scheme of road laws. It is therefore my opinion that where in the year 1915 a tax · 
levy was made upon the grand duplicate of the county for the purpose of paying the 
count.y's share of road improvements or repairs carried forward by the county com
missioners, under any one of the several statutes under which the same might have 
been made, such levy being general in character and designed to produce funds for the 
payment of the county's share of the cost and expense of improving or repairing roads 
generally, the proceeds of such levy coming into the county treasury and being avail
able for appropriation and expenditure after the taking effect of the Cass highway 
law, are available for the purpose of paying the county's share of the cost and expense 
of improving roads under chapter VI of the Cass highway law, and this without ref
erence to the particular plan provided by section 6919 G. C., and selected in any given 
instance, provided, of course, such plan involves a payment by the county of a portion 
of the cost and expense. 

The second question submitted by you is evidently suggested by the following 
language found in section 6929 G. C.: 

"Prior to the issuance of such bonds, the county commtsstoners shall 
provide for levying and collecting annually a tax upon all the taxable prop
erty of the county to provide a sum sufficient to pay the interest on such 
bonds and to create a sinking fund for their retirement at maturity." 

The force and effect of this language was considered at length by this department 
in opinion No. 1203, rendered to Hon. C. P. Kennedy, prosecuting attorney of Summit 
county, on January 5, 1916. The following is quoted from the opinion in question: 

"It"is apparent that the legislature, in using the above quoted language, 
did not intend that where, under section 6929 G. C., bonds were issued in an
ticipation of tax on a county, a tax on a township and special assessments 
a·gainst benefited real estate, then the entire interest and redemption fund 
for such bonds should be provided by a levy on the county duplicate. Where 
bonds are issued in anticipation of a tax on a county, then the tax levied for 
the payment of such bonds is to be levied on the county, "and where bonds 
are issued in anticipation of a tax on a township then the tax levied for the 
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payment of such bonds is to be levied on the township. Where bonds are 
issued in anticipation of special assessments, the interest and redemption fund 
is to be created by the special assessments ih question. It is manifest that the 
legislature in using the above quoted language had in mind a tax similar to 
that provided for by section 5630-1 G. C., 106 0. L. 495) which section reads 
as follows: 

" 'Bonds issued by county commissioners in the manner provided by 
law, in anticipation of the collection of special assessments levied against 
t.hc property abutting upon a proposed improvement, or to he benefited 
thereby, or in anticipation of the collection of taxes upon the taxable property 
of any township or townships of the said county within which such improve
ment is to be made, shall be full, general obligations of such county for the 
payment of the principal and interest, of which, when due, the full faith, 
credit and revenue of such coupty shall be pledged. The county commis
sioners shall, prior to the issuance of the bonds above mentioned, provide 
for the levying of a tax upon all the taxable property of the county to cover 
any deficiency in the payment or collectioh of such special assessments or 
township tax.' 

"It would not have been within the power of the legislature to provide 
that bonds should be issued in anticipation of a county tax, a township tax, 
and special assessments, and then further provide that the township tax 
and special assessments should not be levied, but that the entire interest. 
and redemption fund should be provided by a levy on the taxable property 
of the county. 

"\Vasson v. Commissioners, 49 0. S. 622; 
"Hubbard v. Fitzsimmons, 57 0. S. 436; 
"State ex rei. Breenan v. Benham, 89 0. S. 351; 
"Cooley on Taxation, p. 227; 
"27 Am. and Eng. Encyc. of Law, 2d. Ed., 595; 37 Cyc., 723. 
"It is elementary that there is a presumption in favor of the constitution

ality of a statute, and that when a statute is susceptible of two constructions, 
one of which supports the act a·nd gives it effect, and the other renders it 
unconstitutional and void, the former is to be adopted. The whole statute 
and all its parts are also to be taken together, and any particular provision 
must, if possible, receive a construction consistent with the rest of the act. 

"In view of the above considerations, it would be impossible to reach 
a conclusion different from that herein announced, even if it be conceded 
that the language now under discussion is of doubtful import. It is my 
opinion that the legislature, by the use of the language in question, intended 
to provide that as between a county and the holder of bonds issued under 
section 6929 G. C., such bonds should be the full and general obligation of 
the county, that the credit and revenues of th~ county should be liable for 
the payment of such bonds, and that prior to the issuance of such bonds the 
commissioners should provide for levying and collecting annually a tax upon all 
the taxable property of the county sufficient to cover any deficiency in the 
township tax or assessments, to the end that there might be provided under 
all circumstances and conditions a sum sufficient to pay the interest on sucli 
bonds and to create a sinking fund for their retirement at maturity." 

You do not in your question refer to the payment by an interested township or 
townships of any portion of the cost and expense of road improvement, and I assume 
that in the particular instance which you have in mind the cost and expense is being 
divided between the property owners and the county. 

In accordance with the holding in the opinion rendered to Mr. Kennedy, I advise 
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you that where, under authority of section 6929 G. C., bonds are issued solely in antici
pation of the collection of special as;;essments, it is not necessary that a tax be levied 
at the time of the issuance of the bonds sufficient to pay the entire amount of the bonds 
in question. The statute will be fully complied with if in the legislation providing 
for the issue of bonds provision is made for levying and collecting annually, on the 
grand duplicate of the county, a tax sufficient to cover any deficiency in the payment 
or collection of the special a~sessmcnts in antiPipation of thP Pol!ePtion of whil'h the 
bonds are issued. 

Hespeetfully, 
EI>WAHIJ c. Tl:ItNEit, 

A llorney-General. 

1911. 

CA::iE OF CO:VLYIJ8SIOXERf:-l V. ~\YAX::iOX, COCln' OF APPEALH, 'ITH
CARAWAS COUXTY-PROSECUTOR HHOl:LD EXDEAVOR TO HAVE 
cAME HEVIEWED BY SUPHEME COliRT. 

Under the facts a.~ submitted an effort should be made to secure a review by the supreme 
court of the ca.~e of Commissioners v. Swanson, being case No. 5:3, in the court of appeals, 
Tuscarawas county, Ohio. 

COLUMBUs, OHIO, September 9, 1916. 

HoN. E. E. LrNDSA Y, Prosecuting Attorney, New Philadelphia, Ohio. 

DEAR Sm:-I acknowledge receipt of your request for an opinion under date of 
September 7, 1916, which request reads as follows: 

"I am herewith submitting to you the bill of exceptions, record, briefs, 
and other papers in the case of The Board of County Commissioners of Tus
carawas County, eta!. v. S. A. Swanson, eta!., being case No. 53 in the court 
of appeals of Tuscarawas county. 

"This case involves the construction of a n,umber ~f the statutes relat
ing to county bridges and if the judgment of the court of common pleas and 
the court of appeals stands, Tuscarawas county will be compelled to pay 
a judgment of about $11,000.00 without having received anything in return 
therefor. 

"I desire to direct your special attention to the questions of the change 
in location of the proposed bridge and the failure to publish and circulate a 
newspaper notice of the commissioners' intention to erect the proposed bridge 
and the location thereof. It is my jud~ment that in view of the prior decisions 
of the courts of Ohio upon similar questions the county authorities should not, 
at the present time, submit to the judgment of the court of appeals and pay 
the judgment rendered against the county, and I believe that the case should 
be carried to the supreme court. 

"In view of the importance of the questions involved I deem it proper 
to submit to you the papers in the case and request your opinion as to the 
advisability of carrying the case to the supreme court." 

The plaintiffs in their petition aver that for many years prior to the month of 
March, 1909, there was a bridge across the Tuscarawas River in Warwick township, 
Tuscarawas county, belonging to and maintained by the county, which bridge had 
become and was dangerous to public travel by reason of wear, decay and other causes, 



1526 OPINIONS 

and which bridge, after being examined by the surveyor and the commissioners and 
found to be dangerous to public travel by reason of said causes, was condemned for 
public travel by the board of county commissioners. It is further averred that the 
bridge in question was an important one which had theretofore been used by a large 
number of people who had occasion to cross the Tus'carawas river at or near to the 
point where the bridge stood. The plaintiffs say that upon the condemnation of the 
bridge the commissioners directed the surveyor, on or about March 29, 1909, to pre
pare plans and specifications for the construction of a new bridge to be built of con
crete at or not far from the point where the old bridge stood and that the surveyor 
prepared such plans in the manner provided by law and filed the same with the county 
commissioners on or about June 19, 1909, whereupon the county commissioners ex
amined and approved the plans and authorized the county auditor to advertise for 
bids. It is averred that the county auditor advertised i,n due form that bids would 
be received on July 19, 1909, at which time a number of bids were stlbmitted, the bid 
of the plaintiffs being $31,196.77, and being the lowest and best bid. Plaintiffs further 
aver that on or about July 30, 1909, the commissioners awarded the contract to the 
plaintiffs and thereafter sold the bonds of the county, and again on or about August 
11, 1909, awarded the contract to the plaintiffs and ordered that a contract in writing 
should be entered into between the plaintiffs and the county. Plaintiffs aver that 
at the time the contract was entered into and went into effect the required funds were 
in the county treasury to the credit of the proper fund, which fact was properly cer
tified, and that the prosecuting attorney also approved in writing the form and cor
rectness of the contract; that a bond was duly executed by plaintiffs and that they there
upon entered upon the execution of their contract. Their petition sets forth three 
causes of action, two causes being based on estimates made by the county surveyor 
and the third being for labor and niaterials furnished. 

The county commissioners demurred to the petition on the ground that neither 
of the causes of action stated facts which showed a cause of action, which demurrer 
was sustained by the court of common pleas. The plaintiffs prosecuted error to the 
court of appeals, which court reversed the decision of the court of common pleas and 
remanded the cause with instructions to the common pleas court to overrule the de
murrer. 

The defendants then filed an answer, setting forth five grounds of defense. The 
first ground was that the new bridge was proposed to be constructed at a different 
place and on a different road from the place and road at and on which the alleged con
demned bridge stood. The second and third defenses were in the nature of general 
denials and the fourth defense was that the prosecuting attorney did not make the 
proper certificate. The fifth defense was that the county commissioners did not at 
any time, prior to making the alleged contra.ct or prior to locating the bridge, publish 
and circulate hand bills and pubiish in any newspaper of the county notice of their 
intention to erect such bridge and the location thereof. 

Plaintiffs in their reply admit that the proposed new bridge was not located on 
the exact spot of the old bridge and that the commissioners, prior to making the con
tract with the plaintiffs, did not publish and circulate hand bills or noti.ce in a news 
paper of their intention to erect the bridge. 

The case was tried to a jury and resulted in a verdict for the plaintiffs in the sum 
of $10,663.84. A motion for a new trial was overruled and error being prosecuted 
the judgment was affirmed by the court of appeals. 

It was established at the trial and was indeed admitted by all parties that the 
condemned bridge and the new bridge that the plaintiffs contracted to build are on 
two different roads, that the new bridge location is 3120 feet distant from the old 
bridge, measured in a direct line, and that the condemned bridge was repaired and is 
still used by 'the public. The ad_vertisement for bids, the bid of plaintiffs and the 
written agreement between plaintiffs and the commissioners all provided for the con-
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struction of the bridge in the new location. There was no publication of notice of 
the intention of the commissioners to erect the bridge and the location thereof as 
provided by section 2444 G. C. The board of commissioners did not submit to the 
voters of Tuscarawas county the question of the policy of making the expenditure 
for the bridge in question. It was claimed in behalf of the plaintiffs that the county 
commissioners were proceeding under section 5643 G. C., which section provides as 
follows: 

"If an important bridge belonging to or maintained by any county 
becomes dangerous to public travel, by decay or otherwise, and is condemned 
for public travel by the commissio,ners of such county, and the repairs there
of or the building of a new bridge in place thereof is deemed by them neces
sary for the public accommodation, the commissioners, without first sub
mitting the question to the voters of the co1.p1ty, may levy a tax for either 
of such purposes in an amount not to exceed in any one year two-tenths of 
one mill for every dollar of taxable property upon the tax duplicate of .said 
county." 

Conceding the correctness of the claim that the commissioners were proceeding 
under section 5643, the charge of court to the effect that a vote of the people was not 
necessary was correct, but the court also gave the following special charge to the jury 
at the request qf the plaintiffs: 

"As a matter of law, the jury are !Charged that it was not required of the 
county commissioners before letting a contract for the construction of a bridge 
under the circumstances, claimed by them in the petition to publish and 
circulate hand bills and publish in a newspaper of the county, notice of their 
intention to erect such bridge and the location thereof." 

The question of the scope of section 2444 G. C. was before the court in the case 
of State ex rei. Ampt v. Hamilton County Commissioners, decided by the superior 
court of Cincinnati in 1900 and reported in 14 0. D., K. P. 228. The commissioners 
in that instance were seeking to proceed under section 2825 R. S., a part of which 
section became section 5643 G. C. It is true that section 2825 R. S., now section 
5643 G. C., was amended subsequent to 1900 and prior to the letting of the alleged 
contract in the case now under consideration, but I am unable to see how the amend
ment affects the force of the decision in the Ampt case. In this case the court. held 
that there was nothing in section 2825 R. S. to negative or excuse compliance with 
the provisions of section 877 R. S., now section 2444 G. C., requiring the circulation 
of hand bills q.nd publication of notice. The court further held that section 877 R. 
S. was a general statute applying to all bridges and probably more so to bridges sought 
to be built under section 2825 R. S. than in the case of new bridges built under the 
general powers expressly conferred upon the commissioners. In the case of State 
ex rei. v. Amlin, 13 0. D. 334, the court held that section 2444 G. C. did not apply 
where county commissioners had been directed by a vote of the people to make an 
improvement, thus indicating the mandatory character of the section where a vote is 
omitted. 

In this connection attention is also directed to the case of Buchanan Bridge 
Company v. Campbell, et al., Commissioners, 60 0. S. 406, in support of the propo
sition tha1. a contract nade by county commissioners for the purchase and erection 
of a bridge, in violation or disregard of the statutes on that subject, is :void, that no 
recovery can be had against the county for the value of such bridge and that the courts 
will leave the parties to such unlawful transaction where they have placed themselves 
and will refuse to grant relief to either party. In the view that I take of the case 
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now under consideration the decision of the court of con1mon pleas in the first in
stance, in sustaining a demurrer to the petition, was in accordance with the Ampt 
case, whereas the decision of the common pleas court in thereafter overruling the 
demurrer, in compliance with the mandate of the court of appeals and the decision 
of the court of appeals in sustaining the court of common pleas, were in conflict with 
the Ampt case. So far as I have been able to ascertain, in a hasty examination of 
the voluminous briefs filed in the case now under consideration, the Ampt case was 
not called to the attention either of the trial court .or of the court of appeals. The 
bridge which the plaintiffs contracted to build was never completed and the county 
has derived no benefit whatever from the services alleged to have been performed 
and without reference to the other questions involved in this case, and in view of the 
fact that the decision herein seems to be in direct conflict with that of the superior 
court of Cincinnati, in the Ampt case, supra, it is my view that an effort should be 
made by the county authorities of Tuscarawas county to secure a review of the entire 
matter by the supreme court. This view of the matter is strengthened by the fact 
that the practical effect of the decision now under consideration is to permit county 
commissioners, under the guise of building a new bridge in place of a condemned 
bridge, to construct a new bridge on a different road and at a distance of over 3,000 
feet from the old bridge, and to repair the old structure and reopen the same to traffic, 
on the theory that the new bridge will serve the same travelers who were accustomed 
to use the old, although those persons who were accustomed to use the old bridges 
a,nd who still find it the more cpnven.ient, will have .no occasion to use the new struc
ture by reason of the fact that the old bridge has been repaired. If the commissioners 
are authorized to locate a new bridge, built to take the place of a condemned struc
ture, on a different road and at a distance of more than 3,000 feet from the site of the 
old bridge, then what is the limit within which the new structure may be placed? 
The fact that the new bridge was built on a different road and at a distance of over 
3,000 feet from the loca\tion of the old and that the old bridge was thereafter repaired, 
to my mind casts strong doubt upon the authority of the commissioners to proceed 
under section 5643 G. C. and thereby escape the necessity of first submitting the ques
tion to the voters of the county. I am not prepared to say that in the construction 
of a new bridge, under authority of section 5643 G. C. the commissioners would not 
be justified in making slight changes in the location both of the bridge and of the road 
on which the silme is to be built in order to secure a better or more practicable lo
cation, but a change of over 3,000 feet, and to another and different road, should not, 
in my opinion, be accepted by the present county officials as a proper and lawful change 
under the statute until every effort has been ma:Ue to secure a contrary rulihg from 
the courts, especially as the case is not one where the county has received anything 
of value and· is retaining the same. 

You have requested an early opinion upon the matter submitted by you a.nd I 
have not had the opportunity to make the thorough examination of the rec.ord and 
briefs and the other papers s'ubmitted which I would have preferred. For this reason I 
have n,ot alluded to certain other alleged grounds of error which, upon a more care
ful examination, might appear to be worthy of consideration by the supreme court. 

For the reasons above set forth, however, I am of the opinion, and advise you, 
that the county authorities of Tuscarawas county should seek to have this matter 
reviewed by .the supreme court before paying the judgment rendered against the 
county. 

I reach this conclusion by reason of the importance to the county of the matters 
involved, the fact that the county has received nothing of value, the existence of a 
former decision at variance with that reaphed in the present case, which decision re
lates to the 'circulation of hand bills and publication of notice for the purpose of ad
vising the public and affording opportunity for petitions, remonstrances and a hear
ing, and the great general and public importance of the ruling to the effect that in 
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building a new bridge to replace one condemned, the commissioners may locate the 
new structure on another and different road and at a distance of over 3,000 feet from 
the location of the old bridge. In reuching this conclusion it is scarcely necessary 
to add that the same rannot he considered by any one as in any possible way reflect
ing upon the courts before which the case has already been tried, but the matters 
here involved ate of great importance, not only to the particular county and con
tractor, hut also to other counties and contractors. 

Respectfully, 
EDWARD C. TuRXER, 

A tlorney-General. 

1912. 

APPROVAL, RESOLUTIONS FOR I:\IPROVEMENT OF ROADS IN DEL
AWARE, FRANKLIN, GREEXE, HEXRY, HIGHLAND, KNOX, 
PREBLE, SCIOTO AND HARRISON COUNTIES. 

CoLUMBus, Omo, September 9, 1916. 

HoN. CLIJ:"o.'TON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-I 'have your communications of September 7, 1916, transmitting 
to me for eliami,nation final resolutions relating to the following road improvements: 

"Delaware county-Sec. 'H,' Columbus-Sandusky road, Pet. No. 783, 
I. C. H. No.4. 

"Franklin oounty-Se,c. 'F.' Columbu~Lancaster road, Pet. No. 2343, 
I. C. H. No. 49. 

"Franklin county-Sec. 'D-3,' Columbus-Lancaster road, Pet. No. 2343, 
I. C. H. No. 49. 

"Greene county-Sec. 'S-2,' Dayton-Chillicothe road, Pet. No. 2389, 
I. C. H. No. 29. 

"Henry county-Sec. 'A,' Toledo-Napoleon road, Pet. No. 2476, I. C. 
H. No. 457. 

"Highland county-Sec. 'M-2,' Milford-Hillsboro road, Pet. No. 1406, 
I. C. H. No.9. 

"Knox county-Columbus-Wooster road, I. C. H. No. 24, Pet. No. 
2548. (Bridge.) 

"Preble county-Sec. 'A,' Eaton-Greenville road, Pet. No. 2838, I. C. 
H. No. 210. 

"Scioto county-Sec. 'L,' Ohio river road, Pet. :1'\o. 2903, I. C. H. No. 
7. 

"Harrison county-Sec. 'D,' Dennison-Cadi? road, Pet. No. 2454, I. C. 
H. No. 370.'' 

I find these resolutions to be in regular form and am therefore returning the same 
with my approval endorsed thereon. 

Respectfully, 
EDWARD C.' TURNER, 

Attorney-General. 
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1913. 

ROADS AND HIGHWAYS-EIGHT HOUR LAW-EXTRAORDINARY 
EMERGENCIES-ROAD WORK PROSECUTED ONLY DURING SUM
MER MONTHS-INCONVENIENCE TO PUBLIC-SUCH REASONS 
DO NOT CONSTITUTE "EMERGENCY" WITHIN MEAMING OF 
SECTION 17-1 G. C. 

The facts that road work can be jJrosecuted only during the summer months and that 
those living along the route of a road improvement and also the public generally are incon
venienced during construction work do not constitute an extraordinary emergency within 
the meaning of the eight hour law, section 17-1 G. C. 

CoLuM;sus, Omo, September 11, 1916. 

RoN. GEo. C. VON BESELER, Prosecuting Attorney, Painesville, Ohio. 

DEAR Sm:-I acknowledge the receipt of your communication of September 
6, 1916, which 'COmmunication reads as follows: 

"Section 17-1 is as follows: 
" 'Except in !Gases of extraordinary emergency, not to exceed eight 

hours shall oonstitl.ite a day's work, and not to exceed forty~eight hours a 
week's work, ·for workmen engaged on any public work carried on or aided by 
the state, or any political subdivisi'on thereof, whether done by contract or 
otherwise; and it sha,ll be unlawful for any person, corporation or associa
tion, whose duty it shall be to employ or to direct and control the services 
of such workmen to require or permit any of them to labor more than eight 
hours in .any calendar day or more than forty-eight hours in any week, ex
cept in cases of extraordinary emergency. This section shall (not) be con
strued to include policemen or firemen.' 

"By reason of the vast amount of work being done here by way of the 
construction of improved roads, Lake coutnty at the present time is engaged 
in building something like two miles of concrete road in conjunction with 
the state highway department. Another road, something like four miles in 
length, is being constructed in the village of Fairport, township of Painesville, 
and the city of Painesville connecting the two municipalities. Also two 
streets are being paved within the city of Painesville. It is very doubtful 
that this work can be completed before cold weather sets in. Will you please 
let me know your opinion as to whether or not these public .improvements may 
be deemed to be extraordinary 'emergencies allowing the contractor to work 
more than eight hours. I might say that the purpose of the contractor is to 
employ the men on an eight hour basis and for eight hours a day, paying 
them various amounts for over time, always in excess of the regular day's 
wages per hour. 

"I am informed that the state highway department is not enforcing 
this rule and the contractors are permitted to work more than eight hours. 

"It seems to me that such improvements are in the nature of extraor
dinary emergencies for the reason that such work can be prosecuted only 
dur'ing the summer months; for the further reason that the public generally 
is very greatly inconvenienced during such co,nstruction work; and that the 
public who live along the route of proposed improvement are inconvenienced 
in getting in and getting out. 

"As we are extremely anxious to have your view of this matter immedi
ately, I shall appreciate an early reply." 
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In opinion No. 814 of this department, rendered to the bureau of inspection and 
supervision of public offices, on Septemb~r 10, 1915, and found at page 1713 of the 
Opinions of the Attorney-General for that year, it was held that sections 17-1 and 
17-2 G. C. apply to workmen engaged in the construction, repair, replacement or 
alteration of streets, roads and all public thoroughfares. The only question presented by 
your inquiry is, therefore, as to whether the facts that the road work can be prose
cuted only during the summer months, and that not only those living along the route 
of a road ill)provement, but also the public generally, are greatly inconvenienced 
during construction work, constitute a case of extraordinary emergency. I advise 
you that this question must be answered in the negative. 

The most common present meaning of the word "emerge;ncy" is set forth in the 
Standard Dictionary as follows: 

"A sudden or unexpected occurrence or condition calling for immediate 
action." 

The closing of a road for the purpose of construction or repair, and the facts that 
the work can be carried forward only during favorable weather, and that during its 
progress persons will be inconvenienced, cannot be said to create a situation which 
might be properly described as either sudden or unexpected. The situation which 
you describe in your letter instead of being unexpected is the one which is to be ex
pected whenever a road improvement is proposed. To hold that under such cir
cumstances work might be prosecuted without regard to section 17-1 G. C.,would 
be to practically repeal the eight hour law and the constitutional provision of which 
it is declaratory, and for the violation of which it provides a penalty, in so far as the 
construction and improvement of streets and roads is concerned. 

I therefore advise you that the situation described in your communication does 
not constitute an extraordinary emergency within the meaning of the statute. 

I note your observation in regard to the state highway department and am in
formed by a representative of that department that in so far as the department is 
proceeding by force account and directly employing labor, the· department is comply
ing strictly with all of the proviRions of the eight hour law, and that in so far as the 
matter has been brought to the attention of that department by persons with whom 
it has co)ntracted for the construction of roads, the department hits advised such per
sons that the eight hour day for workmen engaged in any public work, carried on or 
aided by the state, even when done by contract, has been established by the con
stitution a~d laws of the state and that the department is without any power or 
authority to authorize any contractor to violate its provisions. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1914. 

BONDS ISSUED FOR ROAD COXSTRUCTION PRIOR TO GOING INTO 
EFFECT OF CASS HIGHWAY LAW-ROADS IMPROVED BY GARRETT 
AND THOMAS LAWS, SECTIOl\'S 6926 to 6956 G. C. INCLUSIVE-WHAT 
LIMITATIONS APPLICABLE TO TAX LEVIES FOR SAID PURPOSE
CASS LAW LIMITATIOl\'S NOT APPLICABLE. 

Tax levies made by county commissioners under authority of and for the purposes 
mentioned in section 6945 G. C. as in force prior to September 6, 1915, the dote of the going 
into effect of the Cass law, are not subject to the limitations of any provision of said law. 

A· tax levy made by sr.n:d county commissioners for interest and sinking fund purposes 
in connection with bonds issued prior to Jcnuary 1, 1911, for the purpose of providing 
a sinking fund to pay the cost of improvements made by s::zid commissioners under mdhority 
of section 6926 et seq. G. C., is subject only to the 1a mill limitation provided in section 
6945 G. C. as then in force and to the Jij mill limitation prescribed by section 5649-5b 
G. C. as amended and as now in force, subject to the qu1lijic Jtion thc.l, in the possible c.?sc 
where the tax let·y made under authority of sc:id .<ection 6945 G. C., when taken in addition 
to oll other levies required lly law to be made, exceeds 15 mills and the c01mly commissioners 
in such case have either j 1iled to exercise the authority conferred upon them by section 5656 
et seq. G. C. or have been unable, in the exercise of such authority, to sell refunding bonds 
of said county for the purpose of extending the time of payment of s~id bonds, s:Jid 15 mill 
limit.Jtion will not apply. 

A tax levy made by said county cornmiss·ioners for intere.st. and sinking fund pur
poses incident to bonds issued s1tbsequent to Jc:nu;Jry 1, 1911 end prior to June 2, 1911, 
is subject only to the 15 mill limitation prescribed by said section 5649-5b G. C. 

A tax levy made by said county commissioner's jor interest and sinking fund purposes 
incident to bonds issued subsequent to June 2, 1911 and prior to July 28, 1913, the date 
of the going into effect of the cct of the geneTal ossembly ilmcnding said section 6926 to 
6956, inclusive, is subject only to the I 0 mill limitation prescribed by section 5649-2 G. C 
and the 15 mill limitation pmvided for in sect·ion 5649-5b G. C. as said sections cTe amended 
lmd now i-n force. 

A tc:x levy made by seid county cmmniss-ioneTs for the aforesaid purposes in cmz·
nection 1vith bonds issued subsequent to scid date of htly 28, i913, is subject to the 10 and 
15 mill limitations above referred to and in cddition thereto to the 3 mill limitation pre
scribed by section 6945 G. C. as amended, 103 0. L. 202 and as ·in force from and ajter 
said date of July 28, 1913 and p1·ior to the going into effect of the Cc:ss law an Septembe1· 
6, 1915. 

The 3 mill limitation provided for in section 6927 G. C. 106 0. L. 603, has no appli
cation to tax levies made under authority of said section 6945 G. C. supra. 

CoLUMBUs, 0Hro, September 11, 1916. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-In your letter of September 6th you request my opinion as follows: 

"The county commissioners of Lucas county, Ohio, constructed certain 
roads under what was known as the Garrett law and its successor, the Thomas 
law (sections 6926 to 6956 inclusive). Bonds were issued by the county 

• to meet the township's-share of such construction, part prior to June 2, 1911, 
and part thereafter without vote, and the county commissioners have been 
levying taxes on the several townships under section 6950 for the payment 
of the interest on such bonds and their redemption. 

"Prior to the passage of the Cass law, there was apparently no limita-
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tion on the rate of taxation that might be levied for the redemption of such 
bonds other than the 15 mills limitation of the Smith law. Section 106 of the 
Cass law now provides for a levy of not over 3 ·mills for such purpose. Is 
the levy for the redemption of the bonds issued under the Garrett and Thomas 
laws (now repealed) subject to the limitations found in the Cass law, to 
the limitations of the Smith one per cent-. law, or to the limitations of the 
act under which they weie i~sued? 

"If subject to the provisions of the Smith law, is the levy to be con
sidered as a levy for debt, and, therefore, subject to only the 15 mills limita
tion if the bonds are issued prior to June 2, 1911, and subject to the 2 mills 
for township purposes and 10 mills for all current purposes since that date? 

"Can the levy now made under the Cass law for new construction, when 
taken together with the levy for the redemption of the bonds ismed under 
the old law, exceed the 3 mills limitation provided by section 106 of the Cass 
law?" · 

Sections 6926 to 6956, inclusive, of the General Code, as found in the chapter 
relating to county roads and under the subdivisions relating to the improvement of 
stone and gravel roads, an·d fo:merly known as the Garrett law, were amended by 
the act of the general assembly known as the Thomas law (103 0. L. 198 et seq.) and 
as amended continued in force until the going into effect of the Cass law (106 0. L 
574-664) on September 6, 1915. 

It may be observed at the outset that tax levies made by the commissione1s of 
Lucas county to pay the interest and provide a sinking fund for the retirement at 
their maturity, of bond8 issued by said commissioners for the purpose of providing 
the necessary funds to pay the cost of improvements made by said commissioners 
under authority of section 6!)26 et seq. of the General Code as in Ioree prior to said 
date of September 6, 1915, are not subject to the limitation of any provision of said 
Cass law. While said sections, generally speaking, were repeded by the going into 
effect of section 305 of said Cass law, those provisions of said secticns governing the 
aforesaid tax levies were, by the saving provisions of section 303 of said law, con
tinned in full force and operation. 

Section 303 of 'laid law provides as follows: 

"This act shall not affect or impair any contract or any act dune, or 
right acquired of any penalty, forfeiture or punishment incurred -prior to 
the time when this act or any section thereof takes effect, under or by virtue 
of any law so repealed, but the same may be asserted, completed, enforced, 
prosecuted or inflicted as fully ::..nd to. the same extent as if such laws had 
not been repealed. The provisions of this act shall not affect or impair 
any act done or right acquired under or in pursuance of any resolution adopted 
by the board of commissioners of any county, the trustees of any township, or 
the commissioners of any road district prior to the time of the taking effect 
of this act, and wherever under any law repealed by tlus act any organization 
now exists for the purpose of improving, repairing or maintaining any public 
road or roads, such organization shall not be affected by this act and all 
officers of such organization or organizations shall continue to hold office and 
exercise the powers heretofore exercised by them. Their successors in office 
with like powers shall be elected or appointed as heretofore till all contracts 
and obligations of such organization shall be fully met and complied with and 
all rights fully conserved. For such purposes such organization or organiza
tions shall have all rights heretofore exercised by them to hire necessary assist
ance, clerical or otherwise; to fund or refund any indebtedness and to levy 
and collect taxes or certify the same for levy and collection; to pay such 
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debts and expenses together with salaries and other expenses of such organi
zation or organizations; but no such organization or organizations shall 
contract any new obligation or obligations after the taking effect of this 
act, for the construction or repair of additional road or roads or the main
tenance or repair of roads already improved. When all obligations existing 
at the time of the taking effect of this act have been fully met and complied 
with, such organization or organizations shall cease to exist and all prop
erty or funds of such organization or organizations shall .be and become a 
part of the road fund of the county in which such organization or organiza
tions exist. All roads macadamized or paved by any such organization 
shall be kept improved and in repair by the county highway superintendent 
at the cost of the county in which the same are located." 

In view of the provisions of section 303 of said Cass law, above quoted, it is evi
dent that the only limitations which affect the aforesaid tax levies are those found 
in the sections themselves when read in connection with -certain provisions of section 
5649-2 G. C. (101 0. L. 430) and the provisions of the so-called Smith law (Section 
5649-2, as amended to 5649-5b of the General Code) prescribing general limitations 
on tax levies, all of which provisions will hereafter be considered. 

You state that a part of the bonds in question were issued by said commissioners 
of Lucas county prior to Ju.ne 2, 1911(the date when said Smith law became effec
tive), and a part subsequent to said date and without a vote of the people, and I note 
in this connection that no provision of the statutes authorizing said bond issues re
quired that the question of their issue be submitted to a vote of the qualified electors 
of the taxing district or districts in which the aforesaid tax levies were made. 

While from your statement of facts it appears that the bonds under con
sideration are of two classes, i. e., those issued prior to said date of June 2, 1911, and 
those issued subsequent to that date, I find it necessary in determining the answer 
to your first question to consider said bond issue as divided into-three classeS: 

"1. Those issued prior to January 1, 1911 (the date when section 5649-2 
G. C., 101 0. L. 430, became effective). 

"2. Those issued subsequent to said date and prior to said date of June 
2, 1911. 

"3. Those issued subsequent to Ju~e 2, 1911." 

Relative to bond issues of the first class I call your attention to the provisions 
of sections 6928, 6945, 6949 and 6950 of the General Code as in force prior to their 
amendment in 103 0. L., 198 et seq., which were as follows: 

"Sec. 6928. The county commissioners shall order that a por'tion of the 
cost, and expenses thereof, which shall not be less than one-half, nor more than 
two-thirds of the total, shall be paid out of the proceeds of any levy or levies 
upon the grand duplicate of the county against which the taxable property 
of any township or townships in which such road may be in whole or in part, 
as authorized hereinafter. They shall also order the balance of said cost and 
expense be assessed upon and collected from the owners of said real estate, and 
from the real estate benefited thereby in proportion to the benefit to be de
rived therefrom by said real estate as determined by said commissioners. 

"Sec. 6945. For the purpose of providing by general taxation a fund 
out of which not less than one~half nor more than two-thirds of the costs 
and expenses of all improve;ments made under the provisions of this sub
division of this chapter can be paid, the commissioners are authorized to levy 
upon the taxable property of any township or townships within the county 
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in which such improved road is to be or has been constructed, not exceeding 
ten mills in any one year upon each dollar of the valuation of the taxable 
property in such township or townships. Such levy shall be in addition to 
all other levies authorized by law, notwithstanding any limitation upon the 
aggregate amount of such levies now in force. 

"Sec. 6949. The county commissioners, if in their judgment it is desir
able, may sell the bonds of any county in which such improvement is to be 
or has been constntcted to an amount necessary to pay, of the costs and ex
penses of such road improvement, the respective shares of such township or 
townships and of the landowners whose lands therein are benefited by such 
road improvement. Such bonds shall state for what purpose issued, bear 
interest at a rate not in excess of five per cent. per annum, payable semi
annually, and mature, in not more than ten years after their issue, in such 
amounts and at such times as the commissioners shall determine, but not 
more than one-fifth of the principal of said bonds shall mature in any one 
year. They shall be sold according to law and for nor less than par and ao
crued interest. 

"Sec. 6950. The proceeds of such bonds shall be applied and used ex
clusively far the payment of the expenses and cost of construction of such 
stone or gravel road improvement, and the levy for the payment of the 
principal and interest of such bonds may be in addition to any levy now 
authorized by law." 

In view of the foregoing provisions of the statutes it is evident that in so far as 
bond isues of the first class above mentioned are concerned a tax levy for interest 
and sinking fund purposes made by said c·ounty commissioners prior to said date oi 
January 1, 1911, upon the taxable property of the township or townships in which 
the improvement in question was located, are subject only to the limitation of ten 
mills in any one year provided for in the latter part of section 6945 G. C. supra, said 
section further providing that such levy should be in addition to all other levies au
thorized by law, notwithstanding any limitation upon the aggregate amount of such 
levies then in force. Said bond issues were subject also to the limitation contained 
in the latter part of se!Jtion 6949 G. C. supra, that not more than one-fifth of the prin
cipal should mature in any one year. 

Section 5649-2 G. C. (101 0. L. 430), by the terms of section 11 of the act in which 
the same is found, became effective on January 1, 1911, and as in force prior to the 
going into effect of its amendment (102 0. L. 268) on June 2, 1911, provided as fol
lows: 

"The maximum rate of taxes t,hat may be levied for all purposes, by the 
taxing authorities of any taxing district, upon the taxable property therein, 
shall not in any one year exceed ten mills on each dollar of the tax valuation 
of the taxable property of such district, for that year, including the taxes, 
levied under authority of section 1 of this act. If in any year such rate of 
ten mills will not produce an amount equal to the aggregate amount of taxes 
levied in such district in the year 1909, plus six per cent. thereof for the year 
1911, nine per cent. for the year 1912 and twelve per cent. thereof for any 
year thereafter, and exclusive of any additional amount authorized for sink
ing fund purposes, or under the provisions of section five of this act, or emer
gencies as provided for in section forty-four hupdred and fifty, forty-four 
hundred and fifty-one, fifty-six hundred and twenty-nine and seventy-four 
hundred and nineteen of the General Code, such rate may be increased to 
the extent necessary to produce such aggregate amount, but in no case to 
exceed fifteen mills exclusive of levies for sinking fund and interest purposes." 
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Section 1 of the act (section 5649-1 G. C.) provided as follows; 

"In any taxing district, the taxing authority shall levy a tax sufficient 
to provide for sinking fund and interest purposes." 

It will be observed that while section 5649-2 G. C. supra, provides a general tax 
limitation in a taxing district of ten mills for all purposes, it so conditioned said lim
itation by reference to the aggregate amount of tax levies in such district for the year 
1909 that in so far as the tax levy for a bond issue of the first class above mentioned 
is concerned, the same was not affected by any of the limitations prescribed by said 
section. 

Coming now to a consideration of the effect of the Smith law limitations upon 
the tax levy made subsequent to said date of June 2, 1911, to provide the necessary 
interest and sinking fund for a bond issue of the first class above mentioned, I note 
that by provision of the latter part of ~ection 5649-2 G. C. as amended 102 0. L. 268, 
and as again amended 103 0. L. 552, said levy is expressly exempted from the ten mill 
limitation therein prescribed. 

In opinion No. 601 of this department rendered to your commission July 12, 
1915, I held that a levy, made by the commissioners of a county under authority of 
section 6956-14 G. C. on the taxable property of a township in which an improvement 
is located in whole or in part, to pay the proportion of the cost of said improvement 
apportioned to said township by said county commissioners under authority of sec
tion 6956-10 G. C., was not a levy made by the taxing officials of a township for town
ship purposes within the meaning of section 5649-3a G. C. and that said levy was 
not therefore subject to the two mill limitation prescribed by said section. It seems 
clear to my mind that inasmuch as the levy under consideration is made by the county 
commissioners for interest and sinking fund purposes in connection with the afore
said issue of county bonds for the improvement of county roads, the same cannot 
be said to be subject to said two mill limitation for township purposes prescribed in 
said section- 5649-3a G. C. 

In view of the foregoing it necessarily follows that the only limitation of said 
Smith law, if any, that can be said to apply to said tax levy is that prescribed by sec
tion 5649-5b G. C., which as originally in force and as amended in 103 0. L. 57, and 
as now in force, provides that: 

"In no case shall the combined maximum rate for all taxes levied in 
any year in any county, city, village, school district, or other taxing district, 
under the provisions of this and the two preceding sections and sections 
5649-1, 5649-2 and 5649-3 of the General Code as herein enacted, exceed 
fifteen mills." 

It is evident, however, that in so far as bond issues of the first class above men
tioned are concerned, this latter limitation could not apply in a possible case where 
the tax levy made under authority of section 6945 G. C. supra, when taken in connection 
with all other levies required by law to be made exceeds the fifteen mills and the county 
commissioners in such case should either fail to avail themselves of the authority 
conferred by section 5656 et seq. of the General Code or should be unable, in the exer
cise of such authority, to sell refunding bonds of such county for the purpose of ex
tending the time of the payment of said bonds. To hold that said limitation would 
apply in this case would result in the impairment of the obligation of the contract 
evidenced by the bonds in question. 

Such a case, however, is not at all probable and I am of the opinion that, generally 
speaking, said tax levy is subject to said fifteen mill limitation prescribed by said 
section 5649-5b G. C. 
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It will be observed that the provision of the first part of section 5649-2 G. C. 
(101 0. L. 430), as in force prior to the going into effect of its amendment (102 0. L. 
268) on June 2, 191I, by its terms would have brought a tax levy made by the com
missioners of Lucas county for interest and sinking fund purposes incident to bond 
issues of the second class above mentioned, within the ten mill limitation therein 
prescribed, subject however to the conditions mentioned in the latter part of said 
section under which said levy would not have been subject to either the ten or fifteen 
mill limitation prescribed by said statute. 

Inasmuch, however, as the first tax levy for bonds of said second class must 
necessarily have been set forth in the annual budget of said county commissioners 
filed with the county auditor on or before the first Monday in June, 1911, according 
to the requirement of section 5649-3a G. C., which section is a part of the 1 ct of the 
general assembly known as the Smith law (102 0. L. 266), it is evident that the only 
limitations that need be considered are those of said Smith law, a.nd in view of what 
has already been said it is clear th2t the only limitation of said law, which, generally 
speaking, can be said to apply to said tax levy is that prescribed by said section 5649-
5b G. C. 

Relative to bond issues of the third Class above mentioned, made subsequent 
to said date of June 2, 1911, and without a vote of the people, it may be observed 
that as to those bonds of sa.id class issued prior to the going into effect of the amend
m,ent of said sections 6926 to 6956, inclusive, of the General Code on July 28, 1~13, 
the provisions of section 6945 G. C. supra, are by j,lnplication. modified by the sub
sequent enactment of the provisions of the S,mith law and in view of what has already 
been said it necessarily follows that a tax levy for interest and sinking fund purposes 
incident to bond issues of said subdivision of said class three, above set forth, is out
side of the two l!lilllimitation for township purposes prescribed by section 5649-3a 
G. C., but subject to the ten mill limitation provided for in section 5649-2 G. C. as 
amended 103 0. L. 552, and to the fifteen mill limitation prescribed by said section 
5649-5b G. C., as amended 103 0. L. 57. 

Section 6945 G. C. as a,mended 103 0. L. 202, and as in force prior to the going 
into effect of the Cass law Septerpber 6, 1915, provided as follows: 

"For the purpose of providing by general taxation a fund out of which 
not less than one-half nor ,Il!ore than two-thirds of the costs and expenses of 
all im,provements made under the provisions of. this subdivision of this chapter 
can be paid, the commissioners are authorized to levy upon the taxable 
property of any township or townships within the county in which such 
improved road is to be or has been constructed, not exceeding three mills 
in any one year upon each dollar of the valuation of the taxable property 
in such township or townships. Such levies shall be in addition to all other 
levies authorized by law for township purposes, but subject to the max¥uu;m 
limitation upon the aggregate amount of all levies now in force." 

In view of the above provisions of section 6945 G. C. as amended, it is evident 
that the legislature had in mind the general limitations on tax leVies contained in sec
tions 5649-2 to 5649-5b, inclusive, of the General Code hereinbefore referred to. It 
will readily be observed that the tax levy made for interest and sinking fund purposes 
incident to the bond issues of class three, ·above mentioned, issued subsequent to July 
28, 1913, the date when section 6945 G. C. as amended became effective, is subject to 
the ten and fifteen mill limitations above refe~ed to and in addition thereto to the 
three mill limitation presc~ibed by said amended section 6945 G. C. supra. 

Answering your first question specifically I am of the opinion: 

"1. That tax levies made by the commissioners of Lucas county to 

. 18-Yol. 11-A. G. 
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provide a fund for the payment of the interest and for the retirement at their 
maturity of the bonds issued by said county commissioners for the purpose 
of providing the necessary funds to pay the cost of improvements made by 
said county commissioners under authmity of sections 6926 to 6956, inclusive, 
of the General Code, as in force prior to September 6, 1915, are not subject 
to the limitation of any provision of the Cass law. 

"2. That a tax levy made by said county commissioners for interest 
and sinking fund purposes in connection with bonds issued prior to January 
1, 1911, is subject only to the ten mill limitation provided in section 6945 

, G. C. as then in force, and to the fifteen mill limitation prescribed by sec
tion 5649-5b G. C., as amended, and as now in force. this conclusion being 
subject of course to the qualification that, in the possible case hereinbefore 
considered where the tax levy made under authority of section 6945 G. C., 
when taken in addition to all other levies required by law to be made, ex
ceeds fifteen mills, and the county commissioners in such case have either 
failed to exercise the authority conferred upon them by section 565\i et seq. 
of the General Code, or have been unable in the exercise of such authority to 
sell refunding bonds of said county for the purpose of extending the time 
of payment of said bonds, said 15 mill limitation will not apply. 

"3. That a tax levy made by said county commissioners for interest 
and sinking fund purposes incident to bonds issued subsequent to January 1, 
1911, and prior to June 2, 1911, is subject only to the fifteen mill limitation 
prescribed by said section 5649-5b G. C. 

"4. That a tax levy made by said county commissioners for interest 
and sinking fund purposes incident to bonds issued subsequent to June 2, 
1911, and prior to July 28, 1913, is subject only to the ten mill limitation 
prescribed by section 5649-2 G. C .• and the fifteen mill limitation provided 
for in section 5649-5b G. C., as said sections are amended and now in force. 

"5. That a tax levy made by said county commissioners for the afore
said purposes, in connection with bonds issued subsequent to said date of 
July 28, 1913, is subject to the ten and fifteen mill limitations above referred 
to, and in addition thereto to the three mill limitation prescribed by section 
6945 G. C. as amended, 103 0. L. 202, and as in force from and after said 
date of July 28, 1913, and prior to the going into effect of the Cass law on 
September 6, 1915." 

Your second question has already been answered in detennining the answer to 
your first question. 

Section 106 of the Cass law, referred to in your third question, being section 6927 
of the General Code, 106 0. L. 603, provides: · 

"For the purpose of providing by taxation a fund for the payment of the 
proportion of the costs and expenses of such improvement, to be paid by the 
township or townships interested, in which such road may be in whole or 
part situated, the county commissioners are hereby authorized to levy a tax 
not exceeding three mills in any one year upon all the taxable property of such 
township or townships. Such levy shall be in addition to all other levies 
authorized by law for road purposes, but subject to the.limitation on the com
bined maximum rate for all taxes now in force." 

The provisions of this statute governing county commissioners in the making 
of tax levies for the purposes therein set forth can only apply to improvements made 
Sllbsequent to September 6, 1916, and have no application to tax levies made by county 
commissioners under authority of section 6945 G. C. supra, for the purpose herein 
before considered. 
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I arn of the opiniou, therefore, in an:-wer to your third que.,tiun, that the three 
::nilllimitation provided for in ~aid ~er-tion 692i G. C. ~upra, ha' ItO applil'ation to said 
~ax Ievie . ..: marie under authority of ,.;aiel sel'tion 6!H5 G. C. snpru. 

Respectfully, 
Eow.\RD C. Tt:RXER . 

• 11/llfi!PJJ-(;NIIt"fll. 

!915. 

:::NTOXIC.\TIXU Liql:OWS-PARTXERSHIP IKLY LICEX:->ED TO COX
DrCT SALOOX :\fAY CARRY OX BD·HXESR IX WHATSOEVER 
KDIE OR XA:\LES CHOSEX AT PLACE FOR WHICH LICEXSE 
ISSt:ED-XO ADDITIOXAL LICEXSE REQURED-LIEBEXTHAL 
BROTHERI' & CO:\IPA:-..'Y-XATIOXAL CORDIAL CO:\IP.\XY. 

11 P"rl11ership duly licensed to conduct a saloon, or, in other words, hu.t•ing ll ~aloon 
license, may mrry on the business authorized under such license in wl/ll,t.~oever nmne or 
namPs thPy mny chou.~r at the plf1ce where such lice·nse is opemtit'e, so long as no other person 
or persons nre in any WilY interested in such busines.< thrm those whose nmnes fl1Jpear in 
the appliration for such license and to whom the smne w11s granted r,nd issurd, and no 
other person or persons tlwn the licensees have 11ny finrmrinl interest in lite businc.,.~ con
ducted at the place for which such saloon license is granted. 

A pcrtnership having a license to tm:ffic in intoxicr•.ting liquors at o given ]Jlacc is not 
required to proc•tre Gn additioncllicense or licenses by rrr1sm1 of the fart thot the partnership 
lm.'!ine.~R is rrmducted iu more than one name. 

CoLUli!Bl'~. OHio, Heptcmber 12, 19lf\. 

The Stale Liquor Licen~;ing Board, Columbus, Ohio. 

GEXTLD!EX:-\\ith your request for an opinion thereon you transmitted to me 
statement of faet~ suhmittc(l to you by :\fr. George B. Harris of Cleveland, Ohio, as 
follows: 

"Cu:n:L.\XD, Omo, August 2, 19Hi . 

.. Liebenthal Brother:; & Company is a partnership, composed of Syl
ve~ter and :\Ielville Liebenthal, which does u. wholesale ami retail liquor 
busine.:s at. 1 !38 West 9th street, in this city, having n license so to do. For 
purposes of bnsiness convenience, it proposes to bill out certain wholesale 
sales under the name of "Xationul Cordial Company." The salesmen 
who are to make the sales are employed by Liebenthal Brothers & Com
pany, the merchamlise is to be prepared for delivery by the employes of 
Liebenthal BrotherH & Company, and deliveries are to be made by those 
employecl or hirecl by Liebenthal Brothers & Company, the billing is to be 
done by .the employes of Liebenthal BrotherH & Company, and the books 
kept by their employes. All of the foregoing arc to be rarriPd on at the place 
of busine,;s uf Liebenthal Brothers & Company aforesaid, except the solici
tation of salesmen, which, of course, is to be done at the plaee of business of 
the various customcrH. 

''The que:;tions presented are: (a) ~Iay :\Ies•r,, Liebenthal o.;o use the 
name 'Xational Conliul Company?' (b) If so, must they aeqnire for Xu
tiona! Cor<lial Company a liquor lil'ense?'' 
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It is further stated by Mr. Harris, in personal interview, that the foregoing state
mentis intended to show only that all the business of trafficking in intoxicating liquors 
therein referred to is carried on at No. 1438 West Ninth street in the city of Cleve
land, and that all of such business is done, owned, conducted and controlled by the 
partners in said statement named, and that no other person or persons have any in
terest therein and that the question sought to be submitted, stated in another way, 
is: 

"May persons who are duly licensed to traffic in intoxicating liquors, as 
a partnership, carry on such business under more than one name, if such busi
ness is conducted in all other ·respects in compliance with law?" 

It will be borne in mind that subject only to certain exceptions not necessary 
to be here considered, no sale of intoxicating liquors may be lawfully made in this 
state unless the person or persons making such sale is duly licensed to engage in the 
business of trafficking in intoxicating liquors. 

· Under article XV, section 9 of the constitution, licenses to traffic in intoxicating 
liquors are authorized to be granted subject to certain restrictions and limitations 
therein prescribed. These constitutional limitations upon the power to grant li
censes to traffic in intoxicating liquors are for the most part carried into the license 
law passed April 18, 1913, 103 0. L. 216. 

The primary purpose running through both the constitutional and statutory 
authority for the granting of licenses to traffic in intoxicating liquors, and the res
trictions or limitations thereof therein provided, is to limit the conduct of the busi
ness to a class of persons, associations and corporations possessing certain qualifica
tions therein prescribed and to further so limit the number of saloons that they may 
not be in excess of a prescribed ratio to the population of the township or municipal
ity in which the same are located in that territory of the state in which the sale of 
intoxicating liquors is not prohibited by law. Neither the constitution nor the li
cense law operates to make the sale of intoxicating liquors fundamentally unlawful. 
In the exercise of the police power of the state it is sought, however, through the con
stitutional and statutory provisions referred to, to limit the sale of liquors to the class 
of persons therein defined and the number of saloons within a prescribed territory. 

Aside from the provisions of section 23 of the license law, 1261-38 G. C., 103 0. 
L. 234, which requires that each licensee shall post in a conspicuous place within the 
enclosure or room where the liquors are sold the license certificate issued to him by 
the county boaad, and section 51 of the license law, 1261-66 G. C., 103 0. L. 238, which 
makes a failure to comply with the above mentioned provision of section 1261-38 
G. C. a misdemeanor and provides a penalty therefor, neither article XV, section 9 

·of the constitution nor the license law in themselves purport to impose upon a licensee 
any restriction, limitation or regulation in the conduct of his business at the place 
for which the license is issued. 

Beyond the limitation of the number of saloons and the restrictions of the power 
·to grant licenses as to the class of persons to whom the same may be granted the laws 
regulating the manner of conducting the business of trafficking in intoxicating liquors, 
but for the exception above mentioned, must be sought elsewhere than in the sec
tion of the constitution above referred to and in the license law. 

It is stated that the persons in question are duly licensed to conduct a whole
sale and retail liquor business, and whether the license is issued to Liebenthal Brothers 
& Company or .not, it is inferred that the business is now being conducted under that 
name. Licenses are granted on applications required to be filed with the county 
liquor licensing board having jurisdiction of the place for which the license is sought. 

Section 1261 G. C., 103 0. L. 223, provides in part as follows: 

"Each applicant shall state: 
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"(a) His full name and address, or if more than one person, or if an asso
ciation, the names of all the persons concerned, whether as partners or as 
members of said association, and the address of each person concerned, in
cluding street and number. * * * 

"(c) The fact that the applicant is not in any way interested either as 
owner or part owner in a busines!', or a stockholder of a corporation engaged 
in the business, conducted at any other place where intoxicating liquors are 
sold or kept for sale as a beverage." 

Whether the license was issued to Sylvester Liebenthal and Melville Liebenthal 
or to Liebenthal Brothers & Company, it must have appeared from the application 
that Sylvester Liebenthal and Melville Liebenthal were the only persons interested 
in the license sought and that neither of them were interested either as owner or part 
owner in a business, or as stockholder of a corporation engaged in the business con
ducted any other place where intoxicating liquors are sold or kept for sale as a 
beverage. So that it is conclusive that Liebenthal Brothers & Company and Syl
vester Liebenthal and Melville Liebenthal are identical, and that for whatever is 
done by them in the conduct of the business carried on under such license-in vio
lation of law or the rights of others-Sylvester Liebenthal and Melville Liebenthal 
are responsible. 

With the foregoing observations let it be supposed that the partnership referred 
to, being duly licensed to conduct a saloon at the place mentioned, through its trav
eling salesman or representative, procures an order for a consignment of intoxicating 
liquors which the partnership in question sells at the place where it is duly licensed 
to sell intoxicating liquors and for reasons satisfactory to the licensee or licensees the 
consignment of liquors, in all other respects sold in compliance with law, is billed out 
to the vendee and consignee and charged against the person to whom sold on the books 
of the licensee in the name of the "National Cordial Company" or other wholly fic
ticious name, and that payment therefor is made by the vendee to the "National 
Cordial Company." 

If such transaction be legally wrong there must be a legal remedy. The course 
of business described would, of course, be subject to the provisions of section 8096 
G. C. et seq. requiring partnerships transacting business in this state under a ficticious 
name, with certain exceptions, to file with the clerk of the common pleas court of the 
county a certificate stating the names in full of all the members of the partnership 
and their places of residence. No penalty attaches to a failure to comply with the 
foregoing requirement that would render a sale so made in any substantial sense un-
lawful. · 

By section 1261-31 G. C., 103 0. L. 221, it is made the duty of the county liquor 
licensing board ~nd they are authorized "to suspend or revoke, subject to the con
ditions and in the manner provided by law, all licenses granted or renewed in said 
county." 

It is provided in part by section 1261-34 G. C., 103 0. L. 222, that: 

"If at any time a corporation or association shall come to be without a 
designated manager as provided for herein, the license of said corporation 
or association shall be suspended unless within ten days a new manager or man
agers are appointed; and if in such case no new manager is designated within 
thirty days after the original manager ceases to occupy the position, unless 
the time is extended by the county poard, and if the said manager has not all 
the qualifications provided 'by law in the case of an individual applicant, 
the license may be revoked. * * * 

"Licenses shall not be granted to any applicant who is in any wayin ter
ested in the business conducted at any other place where iptoxicating ljquors 
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are sold or kept for sale as a beverage, nor shall such license be granted unless 
the appi~ca'nt or applicants are the only persons in any way pecuniarily 
interested in the business for which the license is sought, and no other person 
shall be in any way interested therein during the continuance of the license; 
if such interest of such person shall appear, the license shall be deemed re
voked." 

Section 1261-49 G. C., 103 0. L. 230, provides in reference to the power to sus
pend or revoke a license as follows: 

"If any licensee within the jurisdiction of a county licensing board has 
Leen once convicted during the license year of an offense under laws or ordi
nances concerning the sale of 'intoxicating· liquors, and if said board with 
due notice to the licensee and after a full hearing granted to him finds that the 
said licensee has, during said license year and after said conviction, violated 
the said laws or ordinances, the said board may suspend the license of the 
said licensee once for a period not to exceed ten days. 

"If, :a.fter such conviction and suspension, offenses are, during the said 
license year, again repeated, the said board may, with due personal notice 
to the licensee, served not less than five days before the hearing, and after 
a full hearing granted to said licensee, revoke the said license of said licensee; 
and notice of such revocation shall forthwith be served upon the person 
whose license is so revoked. 

"Upon a conviction under said laws and ordinances as for a second 
offense as provided for in section 54 hereinafter the county board may, if 
error proceedings are taken to the judgment of the court in which conviction 
is had, suspend the license of the licensee so convicted for the remainder of 
the license year. Should, however, the judgment of conviction be reversed 
prior to the termination of said license year then such suspension shall im
mediately terminate. During such suspension no new license shall be granted 
to take the place of the license so suspended." 

Section 1261-73 G. C.,· 103 0. L. 241, provides in part as follows: 

"If any licensee is more than once convicted for a violation of the laws 
in force to regulate the traffic in intoxicating liquors, his license shall be 
deemed revoked and no license shall thereafter be granted to him." 

The foregoing provisions prescribe the conditions and manner provided by law 
for the suspension and revocation of licenses as referred to in section 1261-31 G. C. 
supra. 

No further discussion is needed in this connection than to say that the transaction 
under consideration is manifestly not within contemplation of the authority to sus
pend or revoke a license by the foregoing statutory provisions conferred. Nor is it 
necessary here to consider the power to revoke a license based upon the loss by a 
licensee of any of the requisite qualifications by a licensee as it is not believed that the 
transaction under consideration of itself would operate to deprive one of any of those 
qualifications. · 

Section 1261-63 G. C., 103 0. L. 23'7, makes it a criminal offense for any person 
to sell intoxicating liquors without having been duly licensed with certain exceptions 
therein defined. 

Section 1261-64 G. C., 103 0. L. 238, makes it an offense for any person whether 
licensed or not to sell intoxicating liquors in quantities of less than two gallons with
out having a saloon license with the same exceptions as made in the preceding section. 
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If then it be determined by those officers charged with, or other persons seeking 
the enforcement of the foregoing penal statutes that sales of intoxicating liquors are 
being made in any name or names Under which no license has been granted or issued, 
since criminal proceedings may not be maintained against a mere name, it will neces
sarily devolve upon such officers or persons to ascertain the identity of the person 
or persons represented by such name or names and by whom, as a matter of fact, 
such sales are being made. If upon investigation it develop that such sales are being 
made by a person, persons or partnership duly licensed to make the same and that 
such sales are being made only at the place where the license is in force it needs no 
argument to support the conclusion that no prosecution under either of the foregoing 
sections could be sustained. That is to say if the person or persons represented by the 
name under which a sale is made are in fact licensees and they are the only persons 
interested in such sale no offense defined by the statutes above referred to would be 
committed solely by the use of a ficticious name in the transaction. 

I am aware of no other statutory provision the application of which would render 
unlawful· in any way the use of a fictitious name by a partnership having a saloon 
or wholesale license in the conduct of the business authorized by such license. It is 
elementary that a partnership may adopt and use in the conduct of its business any 
name or names and that obligations entered into thereunder are binding and valid. 

This principle is recognized in the following cases: 

Wright l'. Hooker, 10 N. Y. 51. 
"Partners may adopt any name for the transaction of their partner

ship business, and may bind themselves by different partnership names, in 
their different places of business." 
Campbell z•. Coal <f: Iron Co., 9 Colo. 60. 

""Where the same persons carry on the same business as partners, in two 
different places, under different firm names, there is in law but a single partner
ship, and the assets of both nominal firms are equally applicable to the pay
ment of all the creditors." 

The same rule is laid down in the case of In re Williams and Company, 3 'Vood:; 
(U.S.) 493. 

'Vhile different plal'es of business are mentioned in the foregoing eases it is not 
deemed essential to the right to use different names in the conduct of a partnership 
business that the husineRs conducted under different names must be at different plac~s. 

Hunt v. Sunonirt, 79 T<y. 270. 
"Only the individuals composing a firm can be sued. They may be ~ued 

jointly or separately, whether they do business in one or any number of firm 
nameR." 

In the case of ..\Ieier & Company v. Bank, .55 0. :-i. 4.59, the <·ourt in the opinion 
observed that: 

"The adoption of a firm name is largely for convenienee in making <:on
tracts binding on all the members by its use, thus obviating the nece~sity 
of securing the individual assent of, and execution by each of the partner::J, 
which, when the members are numerous, might not only be in<'onvenient, 
but Rometimes imprartieable." 

It is submitted that the right to u,;e more than one Bame solely for the re:1,;on that 
it may add substantially to the conveniem·e of the proper l'ondu..t. of n p;trtner~hip 
business is here "!early ref~ognizefl. 
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In 22 Am. & E. Ency. 79 it is stated: 

"Where, as is sometimes the case, a firm has several names, a contract 
made in any one of such names will be binding." 

In the absence of statutory restrictions in reference thereto and for the reasons 
above set forth I am therefore of opinion in answer to the first question submitted 
that a partnership duly licensed to conduct a saloon or in other words having a saloon 
license, may carry on the business authorized under such license in whatsoever name 
or names they may choose at the place for which the license is issued so long as no other 
person or persons are in any way interested in such business than those whose names 
appear in the application for such license and to whom the same was granted and 
issued. And the licensees are in no way interested in the business at any other place 
where intoxicating liquors are sold or kept for sale as a beverage. 

Since as above pointed out the persons to whom the license has already been 
granted may not be interested in any way in the business conducted at any other place 
and no other person or persons than the licensee or licensees may be in any way pecun
iarily interested in the business for which the license is granted it follows that no 
additional rights would be acquired by the present licensees or partnership by pro
curing a license in the name of the National Cordial Company, nor could any other 
person or persons thereby be permitted to obtain any pecuniary interest in the business 
conducted at the place where the present license is in force. Nor is it believed that 
there is authority for granting more than one license to conduct th'e business of traf
ficking in intoxicating liquors at a single place. 

The answer to the second question must therefore be in the negative. 
The conclusion as above stated is confined solely to the facts under consideration. 

-1916. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

MARYSVILLE REFORMATORY FOR WOMEN-NO SPECIFIC AUTHORITY 
FOR APPOINTMENT OF FIELD OFFICERS-EMPLOYES MAY BE 
APPOINTED WHO WOULD HAVE SOME OF THE POWERS OF FIELD 
OFFICERS. 

The provisions of section 2212 G. C. in respect to the appointment of field officers for 
certain penal institutions do not apply to the reformatory for women, but under the pro
visions of section 1842 G. C. the Ohio board of administration may determine whether it 
is necessary for said institution to have such services as correspond to those performed by 
field officers of the institutions named in sJid section 2212 supra, and if such board deter
mines that such services are necessary it may designate the number of persons necessary 
to perjorm the same and fix their salaries, and the superintendent of said institution, under 
the provisions of section 2148-4 G. C. may thereupon appoint, as provided by law, the 
number so designated by said board. 

CoLUMBus, OHIO, September 12, 1916. 

The Ohio Board of Administration, Columbus, Ohio. 

GENTLEMEN:-1 have your letter of September 2, 1916, submitting the follow
ing inquiries: 
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"For the information of the Ohio board of administration, I wish you 
would designate to us the manner in which, and by whom, the field officers 
for the Opio reformatory for women at :\Iarysville are to be appointed; or 
does the law warrant the appointment of such officers." 

The only statutory provisions providing for the appointment of a person or persons 
as a field officer or officers and defining their authority and duties are found in sections 
2212 and 2213 G. C. These sections are as follows: 

"Section 2212. The board of managers of the penitentiary and of the 
reformatory, respectively, shall appoint and employ one or more officers, 
to be known as field officers, for their respective institutions. Such officers 
shall carefully look after the welfare of all persons whose sentences have 
been suspended and those who have been paroled from such institutions." 

"Sec. 2213. If a person placed upon probation fails to conduct himself 
in accordance with the rules and regulations of the institution in whose charge 
he has been placed, a field officer thereof, without warrant or other process, 
because of such failure, may arrest and convey him to the institution and the 
board of managers, after full investigation and a personal hearing, may forth
with terminate the probation and cause him to suffer the penalty of the sen
tence previously suspended. * * *" 

It is manifest that the provisions of the above sections apply only to the .insti
tutions named therein and furnish no authority for the appointment of a field officer 
or officers for the reformatory for women. It follows, therefore, that there is no pro
vision of law whereby any person or persons may be appointed as a field officer or 
officers for the institution named in your inquiry. But this does not mean that said 
institution shall be without the services which by law are imposed upon field officers 
or that it is without authority to have employes who may perform most of the serv
ices that are rendered by field officers, as provided m aajd foregoing sections, or by 
parole officers for the i'nstitutions named in section 2215 G. C. 

In other words, while there is no specific authority to appoint a field officer or 
officers for the women's reformatory, there is ample authority for the employment 
of a person or persons who, as employes of said institution, may perform most of the 
services and discharge most of the same duties as those now imposed by law upon 
said field officers. Such employes would not have the power given to field officer8 
by statute, such as the power to arrest without warrant or other process. 

It is provided in section 2148-4 G. C. as amended 106 0. L. 130, that: 

"The board shall select and designate a suitable woman as superinten
dent to manage the ip,stitution lldld promote the welfare of the inma~s thereof. 
The selection of other employes' shall be after the manner described in section 
1842 of the General Code, except that as far as practicable the employes 
shall be women." 

This section provides for the appointment of a superintendent of the institution 
named in your inquiry and further provides that all employes of said institution shall 
be selected after the manner described in section 1842 of the General Code. 

Referring now to said section 1842 it is provided therein, among other things, 
that: 

"The chief officer shall have entire executive charge of the institution 
for which he is appointed, except as otherwise provided herein. He shall 
select and appoint the necessary employes, but not more than ten per cent. 
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of the total number of officers and employes of any institution shall be ap
pointed from the same county. He shall have power to discharge them for 
cause, which shall be recorded in a book kept for that purpose, and a report 
of all appointments and resignations and discharges shall be filed with the 
board at the close of each month. * * * 

"The board, after conference with the managing officer of each insti
tution, shall determine the number of officers and employes to be appointed 
therein. It shall from time to time fix the salaries and wages to be paid at the 
various institutions, which shall be uniform, as far a~ possible, for like service, 
provided that the salaries of all officers shall be approved in writing by the 
governor." 

I am of the opinion that, in the section just quoted, may be found ample au
thority for providing said institution with the services of employes who may perform 
most of the duties of field officers as prescribed in said sections 2212 and 2213 afore
said. I mean by this that said employes may be charged with the same duties as 
those imposed· upon field officers, but would, of course, be without any of the author
ity which said statutes confer upon said officers. Said section 1842, aforesaid, del
egates to your board in the first instance the power to determine, after conference 
with the managing officer of said institution, the number of officers and employes to 
be appointed therein and · also their salaries and wages. The authority to so deter
mine the number of officers necessarily includes the right of your board to consider 
and determine the necessity of the services to be rendered said institution by the officers 
and employes so considered. If, therefore, in your judgment, such services as those 
rendered by field officers are necessary to the institution in the proper and efficient 
administration of its affairs and in the enforcement of laws and regulations in respect 
thereto, the right primarily rests in your board to designate the number of persons 
who, as employes of said institution, may perform said services and to fix their sal
aries. When this is done, then, under the provisions of said section 2148-4 afore
said, the superintendent of said institution is authorized to select and appoint said 
employes. 

In answer, therefore, to your inquiry, I must advise that the Ohio board of ad
ministration, under the provisions of section 1842 G. C. supra, may determine whether 
it is necessary for the Ohio Reformatory for 'Yomen to have such services as cor
respond to those imposed by law upon field officers and parole officers of other insti
tutions. If said board determines that such services are necessary to the proper 
and efficient administration of the affairs of said institution, then it may designate 
the number of persons who may be employed to perform said services and fix their 
salaries, and thereupon the superintendent of said institution may select and appoint 
in the manner provided by law the number of persons so designated by said board. 

Respectfully, 
EDWARD C. TURXER, 

Attorneu-General. 
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1H17. 

P1!13LIC L"TILITIE::-l CO::\DII88IOX-ORDERS OF SAID CO:\E\IlS8ION 
ISS"l'ED "LXDER A"LTHORITY OF SECTIO~ 614-60 G. C. ARE NOT RE
QL"IRED TO BE FILED WITH SECRETARY OF STATE-Pl:'RCHASER, 
HO::\IE TELEPHOXE CO::\IPA::\'Y OF IROX'TOX-PROPERTY SOLD, 
CEXTRAI- rXIOX TELEPHOXE CO:\IPAXY EXCHAXGE AT IRONTON. 

The orders of the public utilities commi.~;;ion of Ohio i;;smd umlu ':athority of sec
tion 614-60 G. C. authoridng the purcha.~e by The Home Tekphone Comprmy from The 
Central Union Telephone Company of lrorlfon exclwnge, rwd also fixing and determining 
rates, tolls, charges and rwtol.~ for sul'ice in .~nid f:tchrmge r,re not nquind by lmo to be 
led with the secrPiary of ,,tole. 

CoLnmr;s, Omo, ~eptember 12, 1916. 

Hox. CH.\RLEs Q. HILDEBR.\XT, Secrdury of Stille, ('olumbu.~, Ohio. 

DEAR Srn:-I haye your letter of Heptembcr 6, 1!)16, in Whil'h yon rcqncst my 
opinion as follows: 

"We are enclosing copy of orders of the public utilities commis~ion of 
Ohio, relative to The Central "Union Telephone Company and The Home 
Telephone Company. 

"The aforesaid instruments were submitted to thiH department for 
filing under section 614-61 of the General Code. . 

"We kindly request an opinion on the question as to whether the sec
retary of state has the authority to file said instruments under the afore
said section. 

"If your opinion is in the affirmative, under what index should the filing 
thereof be recorded, and also what would be the proper fee for so filing?" 

The enclosures in your letter consist of certain orderR aml Rupplementn.l orders 
of the public utilities eommissio:u of Ohio: 

"In the matter of the joint application of The Home Telephone Com
pany of Ironton, county of Lawrence, Ohio, and of The Central 'Cnion Tele
phone Company for consent and approval of the commission for the purchase 
of certain property of The Central Union Telephone Company by The Home 
Telephone Company, and for a connecting arrangement for an ex<'hange of 
service between the applicants." 

By virtue of these orders The Central 'Cnion Telephone Company is authorized 
to sell its property within the exchange area of Ironton, Ohio, to The Home Telephone 
Company, and an agreement for the physical connection of the two systems at Ironton 
for the interchange of service is approved. In these orders, also, the public utilities 
commission has ascertained and determined the valuation of the property within 
said exchange territory authorized to be sold upon which rates, tolls, charges and 
rentals are based, and also has fixed and determined such rates, tolls, chn,rges and 
rentals so to be charged. 

Section 614-60 of the General Code under which the sale of the Ironton exchange 
by The Central Union Telephone Company to The Home Telephone Company is 
authorized, is as follows: 

"Section 614-60. \Yith the consent and approval of the commission, 
but not otherwise: 

"(a) Any two or more public utilities, furnishing a like service or 
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product and doing business in the same municipality or locality within this 
state, or any two or more public utilities whose lines intersect or parallel 
each other within this state, may enter into contracts with each other that 
will enable such public utilities to operate their lines or plants in connection 
with each other. 

"(b) Any public utility may purchase, or lease the property, plant 
or business of any other such public utility. 

"(c) Any such public utility may sell or lease its property or business 
to any other such public utility. 

"(d) Any such public utility may purchase the stock of any other 
such public utility. 

"The proceedings for obtaining the consent and approval of the com
mission for such authority, shall be as follows: 

"There shall be filed with the commission a petition, joint or otherwise, 
as the case may be, signed and verified by the president and secretary of 
the respective companies, clearly setting forth the object and purposes de
sired, stating whether or not it is for the purchase, sale, lease or making of 
contracts or for any other purpose in this section provided and also the 
terms and conditions of the same. The commission shall, upon the filing of 
such petition, if it deem the same necessary, fix a time and place for the 
hearing thereof. If, after such hearing, or in case no hearing is required, the 
commission is satisfied that the prayer of such petition should be granted 
and the pubLic will thereby be furnished adequate service for a reasonable 
and just rate, rental, toll, or charge therefor, it shall make such order in the 
premises as it may deem proper and the circumstances require, and thereupon 
it shall be lawful to do the things provided for in such order." 

The above quoted section contains no requirement that any order of the public 
utilities commission issued under its provisions shall be filed with the secretary of 
state. Under section 614-61 of the General Code, which is a part of the same act, 
in which section 614-60 above quoted is found providing for the consolidation of cer
tain defined telephone companies, the order of the public utilities commission author
izing such consolidation before going into effect must be filed in the office of the sec
retary of state, and I am informed that it is because of this provision that the orders 
of the public utilities commission in the present matter are presented to you for filing. 

There is reason why the order of the public utilities commission issued under 
section 614-61 should be filed in your office, while no such requirement is made as to 
orders issued under section 614-60. The latter section confers authority for and 
prescribes the method and procedure whereby one public utility company may enter 
into contracts with another such company furnishing a like service to operate the 
plant or lines in connection with each other, or whereby one public utility company 
may purchase, sell or lease property, or purchase the capital stock of any other such 
company. 

Section 614-61 of the General Code on the other hand authorizes and provides 
machinery for the consolidation of two or more telephone companies, which means a 
merging of their corporate management. 

I therefore advise you that the law does not require the filin.g in your office of the 
orders of the public utilities commission enclosed in your letter. 

The aiL..<tWer to your first question removes the reason for answering your second 
and third questions. 

I am enclosing herewith the orders submitted to me. 
Respectfully, 

EDWARD c. TURNER, 

Attorney-General. 
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1918. 

MOTHERS' PENSION ACT-CONSTRUCTION OF STATUTE AS TO 
"LEGAL RESIDENCE" -sUFFICIENT IF MOTHER AND CHILDREN 
RESIDE FOR THREE YEARS IN, ONE COUNTY OF THIS STATE 
IM:\IEDIATELY PRIOR TO MONTH'S RESIDENCE IN ANOTHER 
COUNTY OF THIS STATE. 

The residence of a mother and her children for three years in one county of this slate 
immediately prior to a residence of one month in another county of this state meets the 
requirement of section 1683-2 G. C., 103 0. L. 877, as to the mother and children having 
a legal residence in any county for two years, and if in all other respects qualified, the 
mother may be granted an allowance under said section in the latter county. 

CoLUNBUs, Omo, September 13, 1916. 

RoN. W. S. SPENCER, Probate Judge, Marion, Ohio. 

DEAR Sm:-Yours under date of September 8, 1916, is as follows: 

"I am enclosing you copy of application of Salvina Miku for mother's 
pension and ask for opinion from your department as to the legality of pay
ment of pension on said application, in view of that part of section 1683-2 
which reads 'and such mothers and children have been legal residents in any 
county of the state for two years.' 

"I find that the judges differ in their opinions upon this particular part 
of the law, some holding that the mother and children must have been legal 
residents of their respective counties for two years before they are eligible to 
draw the mothers' pension. 

"Kindly advise me the meaning of the above quoted part of section 1683-!2 
and oblige.'' 

With your iuquiry you submit a copy of the application of M. for a mother's 
pension, in which it is stated that the applicant is the mother of four children not en
titled to receive an age and schooling certificate and that the applicant ''became a 
resident of Marion county August 1, 1916," and that "she and her said children have 
conti®ed to reside therein since that time, prior to August 1, 1916, residing three 
years ·in Belmont county, Ohio." 

Section 1683-2 G. C., 103 0. L. 877, to which you refer in your inquiry, provides 
as follows: 

"For the partial support of women whose husbands are dead, or become 
permanently disabled for work by reasons of physical or mental infirmity, 
or whose husbands are prisoners or whose husbands have deserted, and such 
desertion has continued for a period of three years, when such women are 
poor, and are the mothers of children not entitled to receive an age and school
ing certificate, and such mothers and children have been legal•residents in 
any county of the state for two years, the juvenile court may make an al
lowance to each of such women, as follows: Not to exceed fifteen dollars a 
month, when she has but one child not entitled to an age and schooling cer
tificate, and if she has more than one child not entitled to an age and school
ing certificate, it shall not exceed fifteen dollars a month for the first child 
and seven dollars a month for each of the other children not entitled to an age 
and schooling certificate. The order making such allowance shall not be 
effective for a longer period than six months, but upon the expiration of such 
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period, said court may from time to time, extend such allowance for a period 
of six months, or less. Such homes shall be visited from time to time by a 
probation officer, agent of an associated charities organization, a humane 
society, or such other agents as the court may direct, provided that the person 
who actually makes such visits shall be thoroughly trained in charitable 
relief work, and the report or reports of such visiting agent shall he consid
ered by the court in making such order." 

In construing the above quoted section, my predecessor, Hon. Timothy H. Hogan, 
held in an opinion under date of June 29, 1914, addressed to the bureau of inspec
tion and supervision of public offices, found at page 921 of the Report of the Attorney
General for the year 1914, that: 

"Under the provisions of section 1683-2 General Code, a mother is not 
required to have resided two years in a county before applying in that county 
for a mothers' pension, but residence for two years on the part of the mother 
and children in any county in the state, whether that county be the county 
in which the two years' residence is established or not, entitles the mother 
tci an allowance within a county of the state. Legal residence is not to be 
computed or ascertained by adding together periods of residence less than 
two years in different counties of the state. The mother and children must 
have resided legally for two years in some one county of the state." 

In an opinion of this department under date of December 13, 1915, addressed 
to Hon. _George M. Hoke, probate judge of Seneca county, found at page 2368 of the 
Opinions of the Attorney-General for the year 1915, it was held: 

"A mother of dependent children returning to Seneca county, Ohio, where 
she formerly resided for the greater part of her life, after an absence of sev
eral years, in a sister state, is eligible to file application for mother's pension 
under the provisions of section 1683-2 G. C., and under the facts presented 
an award of such pension by the juvenile court judge would not be regarded as 
an abuse of discretion." 

In consideration of the foregoing opmwns, it follows that if the applicant and 
her children resided three years in Belmont county of this state, prior to August I, 
1916, as stated in the application, such residence in Belmont county, together with 
that in Marion county, would bring the applicant within the requirements of section 
1683-2 G. C. supr.a, in respect to residence. 

Respectfully, 
EDWARD C. T-cRNER, 

Attorney-General. 
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1919. 

:xDCSTRIAL CO:\L\IISSIOX-.\TTHORITY CXDER BLILDIXG CODE TO 
ISSl'"E GEXER.\L ORDER FIXIXG REQL"IRE:\IEXTH FOR HEATIXG 
Pl:"BLIC BDLDIXGS. 

The industrial commission of Ohio ix without authority to include in any general 
order fixing the requirements for the henting of thealux, ussembly halls and school build
ings, any system of hmting not inrluded within the provisions of sections 12600-31 and 
12600-61 G. C., but such commission with the concurrence of the proper municipal author
ities may permit the use of any system of heeling in .~aid buildings when said system 
meet.~ the requirement.~ of section 12600-277 G. C. 

An order of said commission limiting the use of standard ventilating stoL•es to rooms 
seating less than one hundred persons in buildings of one story without basement is in 
conflict with the proL•isions of section 12600-64 G. C., which said .~ection contains no such 
limitation. 

CoLomcs, Omo, September 13, 19Hi. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GEXTLE~IEX:-I have the following letter, under _date of August 30, 1916, from 
your secretary, submitting certain inquiries: 

"I endose herewith a copy of the minutes of the industrial commission 
of Ohio as of August 17, 1916, relative to the requirement~ for heating public 
buildings. 

"On the second and third pages of this copy, you will notice the 'Revised 
Requirements for Heating Public Buildings,' which were adopted by the 
industrial commission on the aforesaid date. Since some objection has been 
raised, us shown by the record submitted herewith, to the action of the com
mission in adopting these revised requirements, you are respectfully re
quested to render an opinion to this commission as to whether or not it acted 
within the scope of its legal rights when it adopted the revised requirements 
;;et forth in the minutes. 

"Inasmuch as further hearing in this matter has been continued until Sep
tember 15, 1916, at two o'clock P. :\I., the commission is very anxious to 
receive your opinion on this matter before the date set for the hearing." 

There is also attur.hed to your letter certain copies of endorsements made by 
those ad\·oca.ting the adoption of the revised requirements aforesaid, and also a, copy 
of your minutes of the date of August 29, 1916, wherein it appears th::it certain pro
tests were made against the adoption of said revised requirements whieh resulted in 
your commis8ion re~cinding its former action, as shm'\·n by the minutes of August 
17, 1916, whereby said revised requirements were adopted, and continuing the matter 
of their adoption until September 15th. It further appears from the foregoing records 
that the protests aforesaid were made upon the ground that your commission was 
without authority to adopt said revised requirements and that the same were in con
travention of various sections of the building code of this state in that said revised 
requirements provide for a plan of system of heating not recognized or named in said 
sections, said plan or system being designated in your revised requirements aforesaid 
as the "Direct-indirect Steam or Hot Water System, :vrechanicul or Gravity." 

Referring now to the statutory provU.ions as found in the building code in respect 
to the subjert under consideration, it must be observed that titles 1 and 3 of said code 
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were the only titles under the classification made in section 12600-1 G. C., which were 
enacted by the legislature into law. This section provides: 

"Under part two which follows, will be found under their respective 
titles, the various classes of buildings covered by this code together with the 
special requirements for their respective design, construction and equipment. 

"The classification of the various buildings will be found under the 
following titles, viz.: 

"Title 1. Theaters and assembly halls. 
"Title 2. Churches. 
"Title 3. School buildings. 
"Title 4. Asylums, hospitals and homes. 
"Title 5. Hotels, lodging houses, apartments and tenement houses. 
"Title 6. Club and lodge buildings. 
"Title 7. Workshops, factories and mercantile establishments." 

Title 1 as aforesaid includes theaters and assembly halls. Title 3 includes school 
buildings. The buildings included in the terms "theaters and assembly halls" are 
defined in section 12600-2 G. C., and the buildings included in "school buildings" are 
defined in section 12600-44 G. C. Neither of the two last named sections include 
hospitals or churches and as Title 2 and Title 4, above noted, specifically refer to 
churches and hospitals it is apparent that the statutory provisions hereinafter referred 
to as applying to theaters, assembly halls and school buildings may not apply to 
churches and hospitals, and as to the latter buildings, which are named in your revised 
requirements, there being no statutory provisions covering the matter of their heat
ing, it follows therefore that your commission as to hospitals and churches may not 
adopt any regulations and requirements except such as are calculated to prevent 
fire or other casualty. Lodge rooms are also named in your revised requirements and 
it appears also that lodge buildings are specified in Title 6 aforesaid, but in the 
buildings defined in section 12600-2 supra, under the head of assembly halls, there 
is specified "halls used as lodge rooms" which in my judgment is sufficient to bring 
lodge rooms within the provisions of the law applying to theaters and assembly halls. 

Coming now to consider the direct question whether the revised requirements 
so as aforesaid adopted by your eommission conflict with any statutory provisions 
of the building code, we find that by section 12600-31 G. C., which applies to theaters 
and assembly halls, it is provided, among other things: 

"A heating system shall be installed whieh will uniformly heat all parts 
of the building to a temperature of sixty-five degrees in zero weather. * * * 

"The system to be installed where a change of air is required shall be 
either a gravity or mechanical furnace system, gravity indirect steam or 
hot water, or a mechanical indirect steam or hot water system." 

The provisions of the building code in respect to the heating of school buildings 
are found in section 12600-64 G. C., which provides in part as follows: 

"A heating system shall be installed which will uniformly heat all corridors, 
hallways, play rooms, toilet rooms, recreation rooms, assembly rooms, gym
nasiums and manual training rooms to a uniform temperature of 65 degrees 
in zero weather, and will uniformly heat all other parts of the building to 
70 degrees in zero weather. * * * 

"The heating · system to be installed where a change of air 'is required 
shall be either standard ventilating stoves, gravity or mechanical furnaces, 
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gravity indirect steam or hot water, or a mechanical indirect steam or hot 
water system." 

It is unnecessary, and it would be impossible for me to discuss in detail the various 
systems of heating specified in the two foregoing sections of the building code. It 
is contended by those objecting to the adoption of the direct-indirect system aforesaid, 
that it is not included among the systems specified in said statutory provisions; while 
upon the other hand it is claimed by its advocates that it is in fact included in said 
statutory provisions, but not so designated therein. This controversy presents an 
issue of fact only, which of course is properly within your exclusive province to de
termine. If you decide that said system is not included in the systems named in 
said foregoing statutes, then we have the question of law as to whether said statutory 
provisions are mandatory or merely directory. I am of the opinion that they must 
be held to be mandatory, not only by reason of the language and expression of their 
enactment, but also because any other interpretation would be inconsisten'J; with the 
purpose and policy of the building code and with its provisions which impose a penalty 
for any violation of any of its requirements, said penal provisions being found in sec
tions 12600-279 and 12600-280 G. C., as well as in the provisions of sections 12600-274, 
12600-275 G. C. 

In view of this interpretation of the law it follows that your commission was and 
is without authority in issuing any general order or requirements for the heating of 
theaters, assembly halls and school buildings, to include therein any system not named 
in the sections aforesaid. This, however, does not mean that any system other than 
those named in said section may not be adopted and used in theaters, assembly halls 
and school buildings, for it is provided in section 12600-277 that: 

"Nothing herein contained shall be construed to limit the council of 
municipalities from making further and additional regulations not in conflict 
with any of the provisions in this act contained, nor shall the provisions 
of this act be construed to modify or repeal any portions of any building code 
adopted by a municipal corporation and now in force which are not in direct 
conflict with the provisions of this act. Where the use of another fixture, 
device or construction is desired at variance with what is described in this 
statute, plans, specifications and details shall be furnished to the proper 
state and municipal authorities mentioned in section 1 (G. C., section 12600-
281) for examination and approval, and if required actual tests shall be made 
to the complete satisfaction of said state and municipal authorities that 
the fixture, device or construction proposed answers to all intent and pur
poses the fixture, device or construction hereafter described in this statute. 
Instead of actual tests satisfactory evidence of such tests may be presented 
for approval with full particulars of the results and containing the names 
of witnesses of said tests.'' 

Under the authority of this section, therefore, your commission, with the con
currence of the proper municipal authorities, may permit the use of any heating system 
which answers the requirements of the statute as completely as the systems named 
therein when this fact has been shown as required by said section. 

Attention is further directed to the fact that by the revised requirements so as 
aforesaid adopted by your commission, the use of standard ventilating stoves is limited 
to rooms seating less than one hundred persons in buildings of one story without base
ment. No such limitation as this appears in section 12600-64 supra, which is the only 
section which permits of the use of ventilating stoves, and such limitation in your 
revised requirements, in so far as it may apply to school buildings, is not warranted 
by law. 
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Some criticism is made of the omission in said revised requirements of the provision 
in both sections in respect to the heating of theaters, assembly halls and school houses, 
that a system shall be installed which will uniformly heat to a certain temperature of 
a certain degree in zero weather. While these provisions might well have been included 
in your revised requirements, a failure so to do can not in anywise modify or repeal 
the provisions of the law in this matter, and any and every system placed in the build~ 
ings named must meet the standard fixed in this respect by the aforrsaid sections of 
the code regulating the heating of said buildings.· 

Answering your inquiry, therefore, specifically, I must advise that your commission 
was and is without authority to include in any general order, and in the revised re~ 
quirements aforesaid, in so far as they may apply to theaters, assembly halls and 
school buildings, any heating system not included within the provisions of sections 
12600-31 and 12600-64 G. C., provided, however, that any system which complies 
with the requirements of said section 12600-277 supra, may, with your permission, 
ani. the concurrence of the proper municipal authorities, be used in the buildings named. 

I am further of the opinion that the limitation that standard ventilating stoves 
may be used for rooms seating less than one hundred persons in buildings of one story 
without basement is in conflict with the provisions of section 12600-64 supra, which 
said section contains no such limitation. 

I desire to observe in conclusion that the foregoing observations are made without 
any knowledge or consideration of the respective merits of the system or systems in
volved in this controversy, and are confined entirely to the legal questions involved 
in your inquiry. 

1920. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 

DENTAL COLLEGE GRADUAJ'ES-NO IXSTITUTIO:; OF LEARNING 
MAY LEGALLY CONFER DEGREES FOR ANY COURSE OF STUDY 
UNLESS SECTIONS 9922 AND 9923 G. C. ARE COMPLIED WITH
OHIO STATE DENTAL BOARD MAY DEFINE A "REPUTABLE DEN~ 
TAL COLLEGE"-LACK OF AUTHORITY TO CONFER DEGREES NOT 
CONCLUSIVE AGAINST ANY SUCH COLLEGE. 

No institution of learning may legally confer any degree pertaining or in respect 
to any course of study, unless as to that particular course of study such institution has 
complied with the provision of sections 9922 and 9923 G. C. as amended 104 0. L. 236, 

Under the provisions of section 1321 G. C. the Ohio state dental board is vested with 
the authority and right to define what shall be a reputable dental college, and want of legal 
authority to confer degrees is not conclusive against any college lo be so defined by said 
board. 

CoLUMBUS, Onro, September 14, 1916. 

Ohio State Dental Board, Columbus, Ohio. 

GENTLEMEN:-! have received your letter of August 19, 1916, requesting my 
advijce 'in the matter of issuing licenses to practice dentistry to certain graduates of 
two dental colleges in this state. Attached to your communication is a copy of a 
protest filed against iss:uing the licenses aforsaid, which protest is made upon the 
ground that neither of the colleges in question has complied with the provisions of 
sections 9922 and 9923 G. C. 
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It appears from :-;ub~equent correspondence had with you anu the colleges in 
question that "·hile said eolleges have operated nndPr indepenumt names, in each 
ease it is claimed that the colleJ!;e in question is affiliateu with, and :;. department of, 
another well known institution of learning, which last named institution has conferred 
the proper dPgrees upon the grnuuates. who~e riJ~:ht to rPceivP a li<'ensP to practice 
dentistry is now questioned. 

It is provided in section 9922 C. C. that: 

"When a college, university, or other institution of !l'aruiug, incor
porated for the purpose of promoting education, religion, morality or the fine 
arts, has acquired real or personal property, of twenty-five thousand dollars 
in value, has filed in the office of the secretary of state a schedule of the kind 
and value of such property, verified by the oaths of its trustees, su<'h trus
tees may appoint a president, professors, tutors, and any other necessary 
agents and officers, fix the compensation of each, and enact such by-laws con
sistent with the laws of this state and the "Gnited States, for the government 
of the institution and for Ponducting the affairs of the corporation, as they 
deem necessary. On the recommendation of the faculty, the trustees also 
may confer all the degrees and honors conferred by colleges and univPrsities 
of the t:"nited States, and such others having reference to the <'onrsP of study, 
Uiid the accomplishments of the student, as they deem proper." 

Section 9923 G. C. provides, as amended 104 0. L. 236, as follows: 

"But no college or university shall confer any degree until the president 
or board of trustees thereof has filed with the secretary of state a certificate 
issued by the superintendent of public instruction that the course of ~tudy 
of such institution has been filed in his office, and that the equipment as to 
faculty and other facilities for carrying out such course are proportioned to 
its property and the number of students in actual attendance so as to warrant 
the issuing of degrees by the trustees thereof." 

It appears from the subsequent course above mentioned that neither of the den• 
tal colleges in question has complied with the provisions of said section 9922 G. C., 
and further, that neither of the institutions of learning, which conferred the degrees 
aforesaid, has filed with the secretary of state the certificate provided by section 
9923 G. C., that the course of study in said dental colleges or any course of study in 
any dental ccllege controlled by said institution of learning, has been filed in the office 
of the superintendent of public instruction. 

In short, it appears that the course of study completed by the graduates named 
is not on file either in the office of the secretary of state or the superintendent of pu~ 
:ic instruction. 

An examination of the legislative history of section 9922 G. C. shows that from 
::ts first enactment to the present time there has been a gradual increase in th ~ prop
erty qualifications required by said section, and indicates that it was not only the 
purpose of the legislature to demand the proper educational facilities and training, 
but also to require such substantial financial resources as to reasonably guarantee 
the perpetuation of any institution of learning. 

By the provisions of said section 9923 G. C., as amended as aforesaid, no institu
tion possessing the necessary property requirement may confer any degree until there 
is filed with the secretary of state the certificate of the superintendent of public in
struction, that the course of study in such institution has been filed in his office and 
that the equipment as to faculty and other facilities for carrying out such course are 
proportioned to its property and number of students in actual attendance. 
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What is meant by the phrase "course of study" as here used? Manifestly it 
means the course of etudy in respect to which a degree may be conferred. It cer
tainly would not be claimed that an institution filing a course of study as a college 
of liberal arts would, upon the approval of such course and the further compliance 
with the statutes by said institution as to the certificate aforesaid, thereby be author
ized to confer a degree having reference only to a college of medicine, of law or of den• 
tistry. 

If, therefore, any institution of learning, which claims to operate ss one of its 
departments s college of dentistry, has not filed with the secretary of state a certifi
cate from the superintendent of public instruction, setting forth the matters required 
by section 9923 G. C. in respect to a course of study in a college of dentistry, such 
institution is without legal authority to confer any degree which pertains or has refer
ence to a course of study in a college of dentistry. 

The fact, however, that the institutions from which the applicants in question 
have graduated are without authority to confer the proper degrees, or that the insti
tutions which conferred the degrees have not complied with the provisions of section 
9922 G. C. is not conclusive against the right of such applicants to receive or your 
right to grant a license to practice dentistry, because it is provided by section 1321 G. C. 

"Each person who desires to practice dentistry within this state shall 
file with the secretary of the state dental board a written application for a 
license and furnish satisfactory proof that he is at least twenty-one years of 
age, of good moral character, ll(nd present evidence satisfactory to the board 
that he is a graduate of a reputable dental college, as defined by the board. 
Such application must be upon the form prescribed by the board and verified 
by oath." 

This section vests in your board the discretion and right to define which shall 
be regarded and held by you to be a reputable dental college. The fact that a dental 
college is authorized by law to confer degrees does not necessarily constitute it a rep
utable college, nor impose upon you the unqualified duty of so defining it. Nor does 
the fact that a dental college, by reason of not possessing the necessary property quali
fications or for any other reason, not affecting its efficiency, is not authorized to confer 
degrees, necessarily deprive it of the right to be regarded by your board as a reputable 
college. 

A question very similar to the one here presented was determined by the supreme 
court in the case of state ex rei Medical College v. Coleman et al., 64 0. S. 377. In 
that case the relator, a medical college, had complied with all of the provisions of law 
authorizing it to confer the necessary degrees, but the state board of medical regis
tration and examination refused to recognize it as a medical institution in good stand
ing. Thereupon a suit in mandamus was instituted to compel said board to issue 
certificates to practice medicine to the holders of diplomas from said college. The 
court, in commenting upon the right of the board to refuse to issue said certificates, 
made the following comments: • 

"The statute does not define what shall constitute a medical institution 
in good standing. Its language is that 'if the board shall find the diploma to be 
genuine, and from a legally chartered medical institution in good standing. 
as determined by the board,' etc., thus leaving the standing of the institu
tion whose diploma is presented by an applicant, to be determined according 
to the best judgment of the board. 

"It is unnecessary to inquire here whether there may be cases in which the 
courts would undertake to correct or control the judgment of the board on 
this question. It is clear that the standing of a medical college within the 
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meaning of the statute is not to be determined alone from the course of 
study it has prescribed for graduation. The statute imports, at least, that 
the institution shall be one which has established a favorable reputation 
among members of the medical profession; and the board should not be 
required to recognize one that, from the brief period of its existence, or the 
novelty of its system of treatment has not yet acquired such reputation, 
but might, in the judgment of the board, be considered as still in an experi
mental state. The statute has undoubtedly left much in this respect to the 
sound discretion of the members of the board, who, in passing upon the various 
applications presented to them, it must be assumed, will act as their official 
position requires, fairly, impartially, and justly to all concerned." 

I am therefore of the opinion that notwithstanding the fact that the students 
in question have graduated from institutions not authorized by law to confer degrees, 
or have received degrees from institutions not so authorized to confer them, yet your 
board in its discretion, if said students have successfully passed the examination, may 
grant them licenses to practice dentistry. 

However, I respectfully suggest tliat your board at once take such steps as will 
prevent a recurrence of the present situation and establish and promulgate such rules, 
with respect to what shall be deemed by your bo·ard to constitute a reputable dental 
college, as will prevent your refusal in the future to issue licenses, working any in
justice to worthy applicants. 

1921. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

CIVIL SERVICE-AUTHORITY TO DETERMINE WHETHER ANY POSITION 
NOT NAMED IN UNCLASSIFIED SERVICE SHOULD BY REASON OF 
ITS CONFIDENTIAL CHARACTER BE EXEMPT FROM THAT OF COM
PETITIVE EXAMINATION RESTS WITH STATE CIVIL SERVICE COM
MISSION. 

The authority to determine whether any position not named in the unclassified service 
should, by reason of its confidential character, be exempted from the test of a competitive 
examination, rests primarily with the state civil service commission, and it is its duty 
in the first instance to decide any claim made upon this ground. 

CoLUMBus, Omo, September 14, 1916. 

HoN. CHARLES Q. HnJ>EBRANT, Secretary of State, Columbus, Ohio. 

DEAR Sm:-I have your letter of September 11, 1916, as follows: 

"The duties of the assistant statistician or inspector of the bureau of 
vital statistics in the office of the secretary of state is purely of a confidential 
nature, in this to wit: 

" 'Where local registrars fail to properly make their reports according 
to law it is the duty of said inspector to call upon the delinquent registrar 
and have said registrar make a proper report, or in case of said registrar's 
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neglect or refusal to make a proper report to h3,ve said registrar removed and 
prosecuted according to law. Said inspector shall report his said action to the 
bureau of vital statistics and to the secretary of state.' 

"In your opinion as to the inspectors of the state fire marshal's office 
my understanding is that you held that the inspectors in said department were 
exempt from civil service. 

"Will you please give me your opinion as to ·whether or not the position 
of assistant statistician or inspector in the bureau of vital statistics of this 
department is or is not exempt from civil service under the law." 

Your information in regard to my opinion as to assistant fire marshals is incorrect. 
I adv-ised in that opinion that the duties imposed by statutory law upon such officers 
were of the character of a secret service, and that the positions held by them were con· 
fidential. I did not hold that they were thereby exempt from a competitive civil 
service examination, but expressly advised that the question as to whether or not it 
was practicable to ascertain their merit and fitness by competitive examination was 
a matter to be determined by the state civil service commission. It must be observed 
that in all cases where a position, which is no't classified by statutory law as exempt 
from the requirement of an examination, is claimed to be exempt therefrom by reason 
of the confidential service it involves, the authority and power in the first instance to 
so determine such exemption rests entirely with the state civil service commission, 
and their right in this respect, until exercised, may not be invaded by any other authority. 

The case presented in your inquiry involves a position not specifically exempted 
by statutory law from the test of examination. Therefore, if it is claimed to be exempt 
upon the ground of being a confidential one, the matter of deciding whether it is prac. 
ticable to ascertain the merit and fitness of applicants therefor by competitive examina• 
tion is one belonging in the first instance entirely to the administration of the state 
civil service commission, and presents solely a question of fact, for the reason that the 
duties involved in said position are not specifically prescribed by statute. The de. 
termination, therefore, of the facts in reference to the duties of the position in question, 
being one primarily for the disposition of said state civil service commission, it would 
not be proper for this department by any advice or opinion to anticipate any action 
of said commission unless such opinion was requested by the commission itself. 

1922. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

STATE CIVIL SERVICE COMl\1ISSIOX-Al'INUAL REPORTS-CONSTRUC· 
TION OF SECTIONS 2264-1 G. C. AI\D 486~7 G. C., PARAGRAPH 7, 
106 0. L.-ONLY ONE ANNUAL REPORT REQUIRED. 

The report prescribed by section 2264-1 G. C., 106 0. L. 508, is the only annual re· 
port now required of the state civil service commission, but such report must contain the 
information required by the provisions of paragraph 7 of section 486-7 G. C., 106 0. L. 404. 

CoLUMBUs, Omo, September 15, 1916. 

State Civil Service Commission, Columbus, Ohio. 
GENTLEMEN:-! have your letter of September 13,.1916, as follows: 

"Section 486-7, paragraph 7, of the civil service law provides that the 
state civil service commission shall: 
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" ·.\lake a report to the governor annually, on or before the fir:;t clay of 
Junnarv of each vear. ;;hawing it;; own aetion::;. the rules and all exeeption~ 
theret; in foree,. and anv reeommenclations for the more effectual accom
pli~hment of the purpose~ of this at't. The eommission o;hall abo furnish any 
speeial reports to the governor whenever the same are reque;:;ted by him. 
Sueh reports shall be printe1l for public di"tribution, under the same regula
tion,; as are the reports of other state oflieers, boards or commi:<:<ions.' 

"~e(•tion 226-!-1 of the law,; of Ohio. 1915, page 50!l. provides that the 
state civil servieE> commission alon!J; with other departments shall make: 

" '.\. report of the transaetions and proeeedin[!;" of the department for 
such fiscal year, excepting however rE>eeipts and disbur:;ement;; unless other
wise specifically required by law. Such report shall contain a summary of the 
official acts of such ottieer, board or corporation, and such SU!J:p;estions and 
recommendations as may be proper. On the first day of August of each 
year one of said report~ shall be filed with the governor of state, one with the 
secretary of state, and one shall be kept on file in the office of such officer, 
board, commission, im;titution, association or corporation.' 

"The question has arisen as to whether under the;;e two seetions the ch·il 
service commission is required to make two annual1eports, or whether the 
report required to be submitted by section 2264-1 is to take the place of the 
report required by section 486-7 of the ciYil service law." 

The civil service act (106 0. L. 400) of which said paragraph 7 of section 486-7 
G. C., quoted in your letter, is a part, was fi~ed in the office of the secretary of state 
on the 1st day of June A. D. 1915. The act (106 0. L. 508) of which said section 
2264-1 G. C., also quoted in your letter, is a part, was filed in the office of secret1 ry 
of state on the 4th day of June, 1915. 

It is further provided in section 2264-2 G. C., which said section is also a part 
of the act last named, that: 

"Sec. 2264.2. ""herever in the statutes of this state annu:.l reports are 
required to be made to the governor, or annual reports to the governor arc 
referrP-d to, the words 'to the r;overnor' shall be held to mean annual reports 
in ttiplicate as provided in section 2264-1 and the special information required 
by any such statutes to be included in such annual report to the governor 
shall be included in such triplicate reports." 

The provisions of this last section are decisive of your inquiry. Being a statute 
of later enactment than that of s:Ud section 486-7 supra, it must control and be con
sidered supplementary to said last named section in the sense that it makes the report 
provided for by section 226!-1 aforesaid the report required by said section 486-7 
aforesaid, and directs that matters specified in said section 486-7 shall be included 
in the reports prescribed by section 2264-1 supra. 

Answering your question, therefore, specifically, I must advise that you are notre
quired to make two annual reports, but that the report prescribed by section 2264-1 
supra, is the only report now required by law of your commission, and that such re
port, as before observed, must contain all the information required by paragraph 7 
of section 486-7 G. C. aforesaid. 

Respectfully, 
Eow.\RD C. TcR:on;R, 

Attorney-Gemral. 
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1923. 

ROADS AND HIGHWAYS-BARNESVILLE-HENDRYSBURG ROAD IN 
BELMONT COUNTY-UNDER FACTS SUBMITTED OHIO VALLEY 
CONTRACTING COMPANY MAY CONTINUE IMPROVEMENT WITH
OUT ENTERING INTO NEW CONTRACT. 

Under the facts relating to the improvement of the Barnesville-Hendrysburg road 
inter-county highway No. 101, in Belmont county, as submitted by the state highway com
missioner, the state highway department may permit the receiver for the Ohio Valley Con
tracting Company to continue the work of improving said road without entering into any 
new contract or taking any new bond, pay the estimates on account of work performed and 
for which no payment has yet been made, and continue to make payments on estimates 
from time to time as the work progresses. 

CoLUMBus, Omo, September 16, 1916. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEJ.R SIR:-I have your communication of September 12, 1916, relating to the 

improvement of the Barnesville-Hendrysburg road, inter-county liighway No. 101, 
in Belmont county, which communication reads as fol~ows: 

"Permit me to direct your attention to a condition confronting us in 
the improvement of section 'M' of the Barnesville-Hendrysburg road, I. C. 
H. No. 101, in B'tlmont county, Ohio. 

''This department has in its files a certified copy of a final resolution 
by the boar.d of county commissioners of Belmont county, appropriating 
$32,000.00 toward the expense of i;mproving 2.56 miles of inter-county highway 
No. 101 north of the north corporation line of the village of Barnesville. This 
final resolution contemplated the use by the state of $21,000.00 in inter
county highway funds. Inter-county highway No. 101 is also known as Main 
Market road No. XXII and in order to furnish sufficient funds for the com
pletion of the improvement, and also to prevent the commingling of inter
county highway and main market road funds, this department set aside 
fro t1 the main market road fund $11,000.00 for the improvement of the 
above mentioned road. 

"After notice by publication, bids were received and two contracts 
entered into with The Ohio Valley Contracting Company of Cincinnati, 
Ohio, one in the sum of $8,999.00, covering the grading and building road
bed; main market road funds were to be used in making payments on this 
contract. The other contract was in the sum of $46,898.00 and covered 
the construction of bridges and culverts and paving the roadway, and inter
county highway funds were to be used by the state in paying its proportion 
of the cost of this contract. 

"On both these contracts the name of the Illinois Surety Company 
appears as surety by C. H. Bancroft, attorney-in-fact. Mr. Bancroft pre
sented to this department a power of attorney from the Illinois Surety Com
pany. 

"The Ohio Valley Contracting Company failed to make the proper progress 
on these contracts and we received this year many protests from citizens of 
Belmont county, and the county officials, requesting us to take over the work 
and we determined early this summer to complete the work in some manner 
other than by the original contract. On June 16th, however, Mr. L. G. 
Jennings was appointed receiver in the common pleas court of Hamilton 
county. I am quoting herewith for your information the body of the entry 
appointing him receiver, a certified copy of which is in our files: 
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" 'Upon motion of the plaintiff, and the court being fully advised in the 
premises, L. G. Jennings is hereby appointed receiver of said The Ohio Valley 
Contracting Company. Said receiver is hereby ordered to give a bond 
to the satisfaction of the clerk for the faithful discharge of his duties as re
ceiver in the sum of 520,000.00. Said receiver is hereby authorized and 
directed to continue the business of said company, to fulfill the said con
tracts and to employ labor and purchase materials so that said work may be 
continued and completed.' · 

"The receiver, however, failed to proceed with the work as we had desired 
and on August 4, 1916, we notified the receiver that this department would 
enter upon and complete the work under force account. Copies of our 
letters of August 2nd to ~fr. C. H. Bancroft of the Illinois Surety Co. and 
August 4th to ~1r. L. G. Jennings, receiver, of the Ohio Valley Contracting 
Company are attached. 

"On the third day of August this department entered into an agree
ment with The Adams Bros. Contracting Co. of Zanesville, Ohio, under 
which agreement the contracting company agreed to furnish certain equipment 
and act as agent for this department in the employment of all necessary 
labor ·and the purchase of all necessary materials. In consideration of the 
equipment furnished and services rendered, this department agreed to pay 
12 per cent. of the amount paid by the state for labor, etc., employed by the 
above named contracting company for the state. The state agreed to honor 
all payrolls when presented, and bills for material. 

"Immediately upon receipt of our notification, the receiver of The Ohio 
Valley Contracting Co. plac~d a very substantial force upon the work and 
commenced to prosecute the work with extreme vigor. The Adams Bros. 
Contracting Co. moved their equipment on the site of the improvement 
but did no work upon the road. The work which the receiver was doing 
without authority progressed very rapidly and he made representation to this 
department that if restored to the work as of right, his progress would be 
continuous and rapid. We advised him verbally that if he could adjust 
the matter with The Adams Bros. Contracting Co., we wouid agree to permit 
him to proceed with the work. Shortly thereafter and op. the 24th day of 
August, the Adams Bros. Contracting Company executed a release to the 
state from all claims arising under our agreement of August 3rd. 

"Subsequently, on the 5th day of September, 1916, ~1r. Jennings re
signed as receiver and the court appointed Mr. Frank Farley receiver. The 
body of this entry, a certified copy of which is in our files, reads as follows: 

" 'This day this cause came on to be heard, and the court having re
ceived the resignation of ~1r. L. G. Jennings, as receiver, does hereby accept 
same. 

" 'IT IS HEREBY ORDERED that Frank Farley be and he hereby 
is appointed receiver of The Ohio Valley Contracting Company, to succeed 
said L. G. Jennings; said receiver is ordered to give a bond to the satisfac
tion of the clerk of this court for the faithful discharge of his duties as re
receiver, in the sum of S20,000.00.' 

"And said Frank Farley having appeared in open court, accepted said 
appointment, and was duly sworn to faithfully discharge his duties as such re
ceiver. 

" 'Said receiver is hereby authorized and directed to continue the busi
ness of said company, fulfill the state contracts, employ labor and purchase 
materials, so that the road building contracts which tlaid company has, may 
be continued and completed, to receive and receipt for any and ali estimates 
due or to become due from the state of Ohio, or any of the counties where 
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roads are being built by said eompany, and to do any and all thing~ neee~sary 
or incident to the above.' 

"On April 19, 1916, a receiver was appointed for the Illinois Surety 
Company, surety on the above contracts, so that on August 23d we wrote ::\lr. 
James S. Hopkins, the receiver, asking him to say whether or not he would 
regard our original contract with The Ohio Yalley Contracting Company 
as continuing obligations upon the surety if we restored the receiver to the 
work. I quote from his answer: 

" 'Replying to your letter of August 23d and your telegram of this date, 
I beg to advise that the Illinois Surety Company was enjoined from doing 
further business on April 19, 1916, at which time I was appointed receiver. 
My attorneys advise me that all liability on the part of the Illinois Surety 
Company ceased and terminated as to future liability from that date and I 
have no authority whatsoever to consent to the release of estimates.' 

"This department has not made any payments for work done on the 
above road subsequent to August 3d. 

"I am desirous of permitting the receiver of the Ohio Valley Contract
ing Company to proceed to complete the improvement but wish proper legal 
protection in so doing. 

"I, therefore, respectfully request an opinion from you as to what steps 
are necessary to safeguard the interest of the state in paying for the work 
done subsequent to August 3d and in entering into arrangements with the 
receiver for the completion of the improvement.'' 

Your letter to Mr. C. II. Bancroft, agent for the Illinois Surety Company, under 
date of Auagust 2, 1916, reads as follows: 

''On account of the slow and unsatisfactory progress being made on 
section 'M' of the Barnesville-Hendrysburg road, I. C. H. No. 101, Pet. 
Xo. 1191, Belmont county, the Ohio Valley Contracting Company will be 
relieved of this contract and the work will be completed by this department. 
The contract was let on July 23d, 1915." 

Your letter to the receiver for the Ohio Valley Contracting Company, under 
date of August 4, 1916, reads as follows: 

"You are hereby notified that the Ohio Valley Contracting Company 
is relieved of the contract covering section 'M,' I. C. II. No. 101, Barnes
ville-Hendrysburg road, in Belmont county, and that this department will 
enter upon and complete the work under force account. 

"Our men will be upon the work probably not latE'r than August 7th 
or 8th. 

"You have probably been advised of this action by your superinten
dent, Mr. Farley, who rE'ceived notice to this effect under date of July 27th." 

The situation with reference to this road improvement" may he briefly stated as 
follows: 

Your department entered into two contracts with the Ohio Valley Contracting 
Company for the construction of this road. Thereafter the Surety Company, sign
ing the bonds of the Ohio Valley Contracting Company, decided to wind up its affairs 
and a receiver was appointed to take charge of its business. Subsequent to this ac
tion on the part of the surety company a receiver was appointed to take charge of 
the business of the contractor. After the appointment of this receiver, your depart
ment sought to take over the work and f'Omplete the same by force af'count and no-
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~i!icd the :-:·:·erver for !ht• eontruetor and the l!~ent, or fornll'r u;;Put, of the surety 
::omp:my that you \YI'l'P taking this aPtion. You thereupon entned into un ag;ree
::nent with the Adams Bros. ContraPting Company to fmnish the ne!'es.,;ary equip
::nent, take eharge of the work on behalf of the state and !'Omplete the same by force 
account, and this rompany mowd its equipment on to the road but did no wor!, there
on. The receiv"r for the original eontractor disregarded your notice to the extent 
~f continuing the work and immediately thereon such a fon·e as to indicate that if 
allowed to continue hP would 1·omplPtl• tl1e road promptly and :<utisfuctorily. ThP 
:receh·er abo negotiated with the .\darn~ Bros. Contracting Company, ~nd, th I under
stand the situation, Hecured the withdrawal of this company by paying the company 
a substantial stun for materials delivered on the work and for its labor in moving itF 
equipment. In any PVPnt, HIP .\dams Bros. Contracting Company has withdrawn 
from the work and has relinguished ull e!aims for r·ompensation under it~ Pontract 
and has waived its right to proceed with the work, and I understand that your de
partment has agreed to this action on itH part. .\s a matter of fact, the receiver for 
the original contractor has never surrendered possession of the work and, since you 
took your action looking toward the completion of the work by force aecount, th1' 
second receiver has been vi~;orously prosecuting the work of construction, has done 
a eonsiderable amount of work and if present conditions eontinue will complete thP 
work within a reasonable time and in a satisfaetory manner. 

The original contracts for this work were let on July 2:~. 191.), prior to the taking 
effect of the Cass highway law. The section of the General Code then in force and 
applicable to a situation where a contractor was not earrying forward his work with 
reasonable progress was section 120:{-1 (;, C., 10:{ 0. L. 4iif\, which section reads as 
follow~: 

8ec. 1203-1. If the eontrador has not !'ornrnenced or curried forward 
with reasonable progress or is improperly pE'rforming or has abandoned, 
or fails or refuses to complete a rontraet under the provisions of this chuptE'r, 
the state highway commissioner shall have full power and authority to enter 
upon and construct, either by eontract, for!'e account or in such mannPr as 
he may deem for the best interests of the pubiic, paying the fuli cost ami 
expense thereof from any moneys that may be due or become due such con
tractor, and in case there is not sufficient moneys due the contractor to pay 
for such work, the highway conunissioner shall require the contractor or 
his bondsman to pay for it. It is the duty of the attorney-general or any 
prosecuting attorney of the county in which said highway is situate1l, to 
eollert the same from the contrac·tor and his bondsman." 

This section was repealed by the Cass highway law, 106 0. L., 574, Lilt the abov1• 
quoted provision was preserved in substantially the same form in sPetion 202 of that 
act, .:<ection 1209 G. C., lOG 0. L. 63ii, whieh section readH UH follow>': 

"If, in the opinion of the state highway cornmi~sioner, the contra1·tor 
has not commenced his work within a reasonable time, or does not carry 
the same forward with reasonable progress, or is improperly performing llli, 

work, or has abandoned, or fail:-; or refuses to complete a I'Ontract entered 
into under the proviHions of this ehaptPr, the state highway cormuis~ioner 
shall have full power and authority to enter upon and construct said im
provement eith<>r by contract, forcP aecount or in Hlleh manner as he may 
deem for the best interest of the public·, paying the full costs and expensl' 
thereof from the balance of the contract price unpaid to said contractor, 
and in case thPre is not suffieient halanPe to pay for said work, the state 
highway commi~~ionPr Hhall requirP thP eontraPtor or the Rtm~ty on hi~ bond 
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to pay the cost of completing said work. It shall be the duty of the attor
ney-general or the prosecuting attorney of the county in which said im
provement or some part thereof is situated, upon request of the state high
way commissioner, to collect the same from the contractor and the surety on 
his bond." 

Under either of the above quoted sections the state highway commissioner, in a 
case where a contractor is not carrying forward his work with reasonable progress, 
is authorized to enter upon and complete the work, either by contract, force account, 
or in such manner as the state highway commissioner may deem for the "best interest 
of the public. The state highway commissioner is by these provisions given a wide 
discretion in the matter, being authorized to proceed not only by contract or force 
account, as he may deem best, but also "in such manner as he may deem for the best 
interest of the public." In the case now under consideration, while you have sought 
to remove the representative of the· original contractor from the work, your action 
in the premises has not served as yet to accomplish that result, and no third person 
has any rights which would be affected by allowing the receiver to continue the work, 
the Adams Bros. Contracting Company having for a consideration paid by the receiver 
relinquished all its rights under its agreement with your department, and you having 
consented to this action on its part. The original contracts are still in full force and 
effect, and in view of the wide discretion vested in you by the statute it is clear that 
the surety of the original contractor would have no cause for complaint if such con
tractor be allowed to complete the work of construction. The fact that the company 
signing the bond of the original contractor is in process of liquidation does not affect 
the present matter, and is to be given consideration only to the extent of suggesting 
unusual caution in the allowance and payment of estimates to the end that the road 
may be completed for the amount in the fund available for its construction, and that 
there may thereby be avoided the necessity of proceeding against a surety company 
which is in process of liquidation, and may or may not be able to pay in full the just 
claims against it. 

In view of the foregoing I advise you that, if in your judgment the receiver for the 
Ohio Valley Contracting Company is now carrying forward the work with reasonable 
progress, and performing the same in a proper manner, you may, without taking any 
additional bond, or entering into any further written agreement with him, notify 
him that at his request your action in taking the work away from him is rescinded, 
pay him estimates on account of work performed, and for which no payment has yet 
been made, and continue to make payments from time to time as the work progresses. 
It is not necessary to take any steps to safeguard the interests of the state other than to 
observe the precaution above suggested of exercising unusual care in the allowance 
and payment of est.imates, in view of the possible insolvency of the surety company, 
and, as before stated, there will be no necessity for entering into any further contract 
with the receiver or taking any additional bond. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1924. 

COUNTY BOARD OF REVISION-INCREASE OF PROPERTY V ALUA
TION-NOTICE NECESSARY TO PROPERTY OWNER8-WRERE 
COUNTY AUDITOR NEGLECTED OR WAS UNABLE TO GIVE NOTICE 
IN TIME REQlJ'JRED-TAX CO:\E\USSION :\lAY EXTEND TI:\IE 
FOR COMPLETION OF WORK OF COUNTY BOARD OF REVISION 
SO AS TO GIVE OPPORTUNITY TO FILE CO:\IPLAINTS. 

Where, due to the neglect or inability of the county auditor to give the notice required 
by the provisions of sections 5606, 5607 and 5608 G. C., 106 0. L. 262, to be given to owners 
of property, such notice was not in fact given, the time limit for the filing of complaints 
against valuations prescribed by section 5609 G. C., 106 0. L. '25.9 does not apply, tlnd in 
such case the state tax commission, acting under authority of section 5593 G. C., 106 0. L. 
257, may, in the exercise of its discretion, fix a time for the completion of the work of the 
county board of riNision of such county beyond the expiration of the thirty day period pre
scribed by said section 5609 G. C., or having fixed said date for the completion of said 
work prior to September 6, 1916, the expiration of said thirty day period, said commission 
has the right to extend the time for such completion beyond said date and fix a time limit 
prior to said completion date for the filing of complaints with said board of rwision sitting 
as a board of complaints. 

CoLUMBUS, Omo, September 16, 1916. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-Your letter of September 13th is as follows: 

"The commission respectfully requests your written opinion upon the 
follo"'ing questions: 

"Has the tax commission, or the county auditor, or the board of re
vision power to extend the time of filing complaints against the valuations 
of real or personal property on the tax list for the current year beyond the 
period of thirty days from and after the first Monday of August as fixed by 
section 5609 of the General Code? 

"If there is no power to extend the time for filing complaints what is the 
last day upon which complaints may be legally filed for the year 1916? 

"In some of the counties of the state county auditors were unable to print 
and circulate the pamphlets required by section 5608 of the General Code 
until after the expiration of the thirty day period, above referred to, and, 
therefore, the taxpayers received no notice of any increase in the value of their 
real estate until that time had expired, and had no opportunity to present 
complaints. 

"In connection with these questions the commission also calls your atten
tion to the fact that section 5593 of the General Code provides that boards of 
revision shall convene at such times other than the second :\Ionday in June 
and the first Monday in August, as the tax commission may order. If com
plaints cannot be filed after the expiration of thirty days from the first :\Ionday 
of August, this provision for the convening of the board by the tax commission 
would seem to be of no use." 

The provisions of the statutes pertinent to your inquiry are found in the follow
ing sections of the act of the general assembly known as the Parrett-Whittemore law 
(106 0. L. 246-272). 
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Section 40 of the act (section 5593 G. C.): 

"County boards of revision shall hold sessions beginnin~-1: on the second 
.:\Ionday of June and the first .:\londay of August, respectively, and convene 
at such other times as the tax commission of Ohio may order. Such boards 
may adjourn from day to day, and shall complete their work within such 
times as may be fixed by the tax commission of Ohio for the completion 
thereof." 

Section 4:~ of the aet (section 5596 G. C.): 

"The county board of revision shall in all respects be governed by the 
laws respecting the valuation of real and personal property, and shall make no 
change of valuation except in accordance with such laws. The county-board 
of revision may call persons before it and examine them under oath as to 
their own or other's property, moneys, credits and investments to be placed 
on the tax list and duplicate for taxation, or the value thereof. If a person 
notified to appear before the board refuses or neglects to appear at the time 
required, or appearing, refuses to be sworn or answer any question put to 
him by the board or by its order, the chairman of the board shall make com
plaint thereof, in writing, to the probate judge of the county, who shall proceed 
against such person in like manner as is provided for in the last subdivision 
of chapter three, title one, part second, of the General Code." 

Section 44 of the art (section .5597 C. C.): 

"It shall be the duty of the board of revision to hear complaints relating 
to the assessment of both real and personal property laid before it by the 
county auditor, and it shall investigate all such compliants and may increase 
or decrease any valuation or correct any assessment complained of, or it 
may order a re-assessment by the original assessing officer. At a hearing be
fore the board the assessing officer and the county auditor may appear to de
fc>nd such assessments." 

Section 45 of the act (section 5598, G. C.J: 

"The county board of revision shall have power to investigate all assess
ments on the tax list with respect to the amount of property listed as well as 
with respect to the valuation at which the same is listed. The power of the 
board shall extend to all cases in which real or personal property has been 
assessed for taxation for the current year, but not to assessments, additions 
or corrections hereafter made by the tax rornmi:;;sion of Ohio." 

Bertion 46 of the act (section 51599 G. C.): 

''The county board of revision shall not increase any valuation com
plained of, nor increase the listed amount of any taxable property complained 
of without giving reasonable notice to the person in whose name the property 
affected thereby is listed, and affording him an opportunity to be heard. 
Such notice shall be served in the manner prescribed herein, and shall describe 
the real or personal property the tax value of which is to be aeted upon, by 
the description thereof as carried on the tax list of the current year, and shall 
state the name in which it is listed." 
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Section 47 of the ~wt (~Petion ;')601 (i. C.): 

"The county board of revision shall not decrease any valuation !'omplained 
of, nor reduce the listed amount of any taxable property complained of, 
unless the party affected thereby, or his agent, makes and files with the boanl 
a written application therefor, vertified by oath, showing the facts upon which· 
it is claimr d snch decrease or reduction should be made, and not without 
affording tlw county auditor an opportunity to he hPard thrrPon.'' 

Section 48 of the uet (section 5602 (_i. C.) 

"The county board of revision shall certify its aetion to thP c·ounty 
auditor, who shall correct the tax list and duplicate according to the deduction~ 
and additions ordered by the board in the manner provided by law for making 
corrections thereof. If the tax duplicate has been delivered to the county 
treasurer the county auditor shall certify such corrPctionR to him, and he 
~hall enter such corrections on his tax duplieate." 

Section 52 of the act (section 5609 G. C.): 

''Complaints against any valuation or assessment on the tax li~t for the 
current year may be filed with the county auditor before the meeting of the 
county board of revision on the first ~londay of .\ugust or within thirty 
days thereafter if the board remains in session so long. Any taxpayer may 
file such complaint as to the valuation or assessment of his own or other's 
property, and the county commissioners, the prosecuting attorney, county 
trea~mrer or any board of township trustees, any board of education, mayor 
or council of any municipal corporation in the county shall have the right 
to file such complaint. The county auditor shall lay heforP the county board 
of revision all complaints filed with him." 

Seetion 58 of the act (section 5606 C. C.): 

"When the board of revision has completed its work of equalization, and 
has transmitted the staternPnts and rPturns to him, the county auditor shall 
give notice, by advertisement in two newspapers of opposite politics, published 
in and of general circulation throughout the county, that the tax statements 
and returns for the eurrent year have bePn revised and the valuations com
pleted and are opPn for public inspection in his office, and that complaints 
against any valuation or asHessment, except the valuations fixed and aBsess
ments made by the tax eommission of Ohio, will be heard by the county 
board of revision, stating in the notice the time and place of the meeting 
of such hoard. Such advertisements shall be inserted in a conspicuous place 
in each such newspaper, and be published daily for ten days, unleFs there 
be no daily newspaper published in and of general circulation throughout such 
county, in which event such advertisement shall be so published once each 
week for two wePkR. The county auditor shall, upon request, furnish to any 
person a certificate setting forth the assP~~ment and valuation of uny tract, 
lot or parcel of real estatP, or any Rpecific personal property, and mail thP 
same, when requestPd to do so, upon ree<'ipt of sufficient postage." 

:-;P<'tion W of thP twt (~edion ;){i07 (;,C.) 

"On or l>eforP tlw liith d::~y of .July, :>mnwlly, tlw r·ounty auditor shall 
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cause to be printed a list showing all changes made in the assessment of any 
tract, lot or parcel of real estate or improvement thereon, or minerals or 
mineral rights therein, and shall cause a copy of such list to be mailed to each 
owner whose assessment has been changed, if known, and if not, then to his 
agent, if known." 

Section 60 of the act (section 5608 G. C.): 

"On or before the first day of September, nine.teen hundred and sixteen, 
,and every fourth year thereafter, the county auditor shall cause to be printed 
separate lists showing the assessment of all real estate in each ward in municipal 
corporations divided into wards, and in each township and municipal corpora
tion not divided into wards, in his county. Such lists shall be in such form and 
shall contain in detail such information as the tax commission of Ohio may 
prescribe. The county auditor shall cause a copy thereof to be mailed to 
each owner of real estate in the ward, township or municipal corporation, 
if known, and if not known, then to his agent, if known. In such years the 
county auditor shall not print and mail the lists provided for in the next 
preceding section." 

Pursuant to the provisions of section 5593 G. C. supra, county boards of revision 
were required to begin their session as boards of complaints on the first Monday of 
August, 1916, and by the further provision of said section said boards are required 
to complete their work as such boards of complaints within such times as may be 
fixed by your commission for the completion thereof. 

The authority of such boards to hear complaints, to call and examine witnesses 
and to increase or decrease any valuation of real or personal property complained of, 
is found in sections 5596 and 5597 of the General Code as above quoted, provided 
that notice is given in case of an increase in valuation as required by section 5599 
G. C. and in the manner prescribed by sections 5606, 5607 and 5608 of the General 
Code as above set forth, and provided further that any decrease in valuation of prop
erty is made upon the written application under oath of the owner of such property 
or his agent, as required by section 5601 G. C. supra. 

Section 5609 G. C., as above quoted, by its terms provides that complaints against 
any valuation or assessment of property may be filed with the county auditor (who 
by provision of section 5592 G. C. as amended 106 0. L. 433 is ex officio secretary of 
the board of revision) before the first Monday of August or "within thirty days there
after if the board remains in session so long." 

You first inquire whether, in view of this provision of section 5609 G. C. supra, 
there is any authority to extend the time of filing complaints against valuations of 
property beyond the period of time prescribed in said section. 

It may be argued that said provision of said section 5609 G. C. is mandatory; 
that no authority is vested in your commission, the county auditor or the board of 
revision itself by provision of any statute now in force to extend the time of filing 
complaints beyond the period of time prescribed as aforesaid, and that any complaint 
filed after the expiration of said period of time may not therefore be t<Onsidered by 
said board of revision, and if the provisions of said section be considered by them
selves without reference to the provisions of the other statutes hereinbefore set forth 
and as prescribing a time limit of general application, much might be said in support 
of said argument. 

In this connection your commission will remember that in opinion No. 1208 of 
this department rendered to you on January 28, 1916, the somewhat similar provision 
of the Warnes law was under consideration. Section 19 of that law (103 0. L. 792) 
as in force prior to January 1, 1916, the date when the Parrett-Whittemore law be
came effective, provided as follows: 
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"The district board of complaints shall begin its session on the first 
Monday of August annually, and may adjourn from day to day The board 
shall complete its work within such time as may be fixed for the completion 
thereof by the tax commission of Ohio.' 

and section 24 of said law as then in force (103 0. L. 793) provided: 

"Complaints against any valuation or assessment on the tax list for the 
current year may be filed with the county auditor before the meeting of 
the district board of complaints or thereafter during its session. Any tax 
payer may file such complaint as to the valuation or assessment of his own 
or other's property, and the county commissioners, the prosecuting attorney, 
county auditor, county treasurer or any board of township trustees, any 
board of education, mayor or council of any municipal corporation in the 
county shall have the right to file such a complaint." 

It was observed in said opinion that under provision of section 19 of said law 
as above quoted the time within which the district board of complaints was required 
to complete its work was fixed by the tax commission and that under the above pro
vision of section 24 of said law complaints against any valuation ·or assessment on 
the tax list for the current year had to be filed with the county auditor before the meet
ing of the district board of complaints or thereafter during its session. It was held 
in said opinion that the district board of complaints was neither required nor author
ized to consider complaints against any valuation or assessment on the tax list for 
any year filed with the county auditor, as secretary of said board, after its adjourn
ment in said year at the time fixed by the tax commission for the completion of its 
work for said year. 

It will also be remembered that in opinion No. 1391 of the department rendered 
to your commissitm under date of March 17, 1916, section 31 of said Warnes law was 
under consideration and I held that the time within which an appeal from the de
cision of the district board of complaints could be taken to the tax commission was 
limited to the thirty day period therein prescribed and that your commission was 
without jurisdiction to consider complaints filed after the expiration of said period 
of time. 

In considering this latter holding it must be observed, however, that the parties 
having the right to appeal were the district assessor on the one hand and any com
plainant on the other hand as provided in section 24 of said act as above set forth. 
Both of said parties were present at the hearing before the district board of complaints 
and had knowledge of just what the finding of said board of complaints was, so that 
neither could complain of not having had notice of such finding and of being unable 
on that account to file said appeal within said thirty day period. Said limitation of 
time prescribed by the legislature for the filing of said appeal was therefor reason
able and fair to all concerned and consistent with a diligent administration of the 
law governing the return of property for taxation. 

As I view it the situation out of which the question under consideration arises 
is materially different from the one presented by your inquiry in answer to which 
opinion No. 1391 of the department was rendered. 

As a co~dition precedent to the exercise by the county board of revision of its 
authority to increase any valuation of property complained of or to increase the listed 
amount of any taxable property complained of, section 5599 G. C. supra, requires 
that reasonable notice shall be given to the person in whose name the property affected 
thereby is listed and an opportunity afforded such person to be heard. The notice 
referred to is the notice by publication prescribed by section 5606 G. C., the mailing 
of a printed list of changes in the assessment of real estate to each owner whose assess-

19-Vol. IT-A. G. 
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ment has been changed, if known, and if not,. then to his agent if known, and in this 
year and every fourth year thereafter section 5608 G. C. requires the printing and 
mailing to each owner of real estate, of the lists containing the information prescribed 
in said section, the latter part of said section providing that: 

"In such years the county auditor shall not print and mail the lists 
provided for in the next preceding section." 

Under the provision of the latter part of section 5606 G. C. supra, the county 
auditor is required to furnish to any person upon request "a certificate setting forth 
the assessment and valuation of any tract, lot or parcel of real estate or any specific 
personal prop~rty, and mail the same, when requested to do so, upon receipt of suf-
ficient postage." · 

In view of the foregoing provisions relative to notice, and of your statment that 
in some of the counties of the sta_te county auditors were unable to print and circu
late the pamphlets required by section 5608 supra, until after the expiration of the 
thirty day period hereinbefore referred to and that on this account the taxpayers 
received no notice of the increase in the value of their real estate until that time had 
expired and had no opportunity to present complaints, to hold that complaints filed 
since the expiration of said thirty day period may not be considered by county boards 
of revision would, as I view it, be giving to said section 5609 G. C. a construction 
unreasonable and unfair to the property owner and contrary to the intention of the 
legislature in enacting the same. 

It will readily be observed from what has already been said, that the opportu
nity afforded a property owner to file a complaint is by no means equal to that of a 
complainant to appeal to your commission under authority of section 5610 G. C. 
(106 0. L. 260) from the finding of the board of revision sitting as a board of com
plaints. 

The fixing of the time for the completion of the work of the county boards of 
revision, sitting as boards of complaints at the August session, is within the discre
tion of your commission under provision of section 5593 G. C. supra, and must be 
determined by rou in view of the amount of work to be done by each board in its res
pective county. The provision of the latter part of section 5602, G. C. supra, that 
"if the tax duplicate has been delivered to the county treasurer, the county auditor 
shall certify such corrections to him and he shall enter such corrections on his tax 
duplicate," makes it plain that the legislature contemplated the possibility of the 
August session of the board of revision being continued until after the tax duplicate 
has been delivered to the county treasurer. 

The plain terms of section 5599 G.· C. supra, require the giving of reasonable 
notice to the property owner and the offering to him of an opportunity to be heard. 
It is clear that in those cases where, due to the neglect or inability of the county auditor 
to give the notice required by the foregoing provisions of the statutes to be given to 
owners of property, such notice was not in fact given, the time limit prescribed by 
section 5609 G. C cannot be said to apply. 

I am of the opinion therefore in answer to your first question that in such cases 
the tax commission, acting under authority of section 5593 G. C. supra, may in the 
exercise of its discretion fix a time for the completion of the work of the county board 
of revision beyond the expiration of the thirty day period prescribed by said section 
5609 G. C., or having fixed said date for the completion of said work prior to Sep
tember 6, 1916, the expiration of said thirty day period, said commission has the right 
to extend the time for such completion beyond said date and fix a time limit prior to 
said completion date for the filing of complaints with said board of revision sitting 
as a board of complaints. 
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Your second question has been answered in determining the answer to your first 
question. 

1925. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

ROADS AND HIGHWAYS-BONDS ISSUED UNDER AUTHORITY OF SEC
TION 3298-8 G. C.-THE FACT THAT SUCH BONDS ARE TO BE RE
DEEMED SOLELY OUT OF PROCEEDS OF SPECIAL ASSESSMENTS 
DOES NOT OBVIATE NECESSITY OF FIRST SUBMITTING QUESTION 
OF ISSUING SUCH BONDS TO ELECTORS OF TOWNSHIP. 

Where bonds are issued under authority of section 3298-8 G. C., the fact that such 
bonds are to be redeemed solely out of the proceeds of special assessments does not obuiate 
the necessity of first submitting the question of issuing such bonds to a vote of the qualified 
electors of the township. 

CoLUMBus, Omo, September 16, 1916. 

HoN. CHARLES T. STAHL, Prosecuting 4_ttorney, Wauseon, Ohio. 

DEAR Sm:-I acknowledge receipt of your request for an opinion under date 
of September 12, 1916, which request reads as follows: 

"Fulton township, this county, is seeking to improve a road under au
thority of the Code, 3298-1 et al., upon petition, by abutting land owners 
(invoking 3298-15 G. C.), sixty per cent. of the cost to be paid by general 
taxation and forty per cent. by levy upon abutting real estate, payable in 
installments. 

"It is purposed to issue bonds of the township to secure the deferred 
payments to be paid by future levies as above stated, and sixty per cent. 
(township portion) will be paid in cash. 

"This office is asked, and we submit the question to you: Is it neces
sary to hold an election pursuant to section 3298-1 et al., of the Code before 
such bonds can issue. 

"You will see that 'Rockel's Ohio Roads and Bridges,' 154, notes that 
the question is a doubtful one. 

"It will be seen that the statute (3914-1 G. C.) requires pledging the full 
revenue of the township and the bonds are a 'general obligation.' 

"So then, it would seem that the township is interested in the bond 
issue, though it occupies a quasi surety position. 

"Indeed, independent of this consideration and aspect, it seems to me 
that the language (3298-9 G. C.) 'Before the bonds of the township are issued 
to provide funds for improving the roads thereof,' the question shall be sub
mitted is so plain as to construe itself. 

"These bonds, pledging the full credit of the township, being 'general 
obligations,' are unquestionably the 'bonds of the township', and they cer
tainly 'are issued to provide funds for improving the roads.' The only dis
tinction in the purpose of the two issues, i. e., the issue for the township's 
portion and the issue for the abutter's portion, is in the method of acquiring 
funds wherewith to liquidate at maturity, the one by general and the other 
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by special taxation, and whichever method is pursued the fact remains in 
either event the general taxpayer might suffer for the poor judgment of the 
trustees. 

"I am, therefore, of the opinion, that an election must be held and 
carried to validate the bond issue in question. 

"Insomuch as the proceedings are being held up pending your answer, 
I would ask for as early a reply as possible." 

There may be some question as to the applicability of section 3914-1 G. C., 106 
0. L. 495, in the case ofbonds of the class referred to by you. The section in question 
re_ads as follows: 

"Bonds issued in anticipation of the collection of special assessments 
shall be full, general obligations of the issuing municipal corporation, and 
for the payment of the principal and interest of the same, the full faith, credit 
and revenues of such municipal corporation shall be pledged. To provide for 
any deficiency in the payment or collection of said assessments as the same 
fall due, the council of the issuing municipal corporation shall, prior to the 
issuance of the bonds above mentioned, provide for the levy of a tax upon 
all the taxable property of said corporation." 

While the term "municipal corporation" is often held to include townships, yet 
reference in the above quoted section to "the council" might be taken as indicating 
that the legislature, in the enactment of this section, intended to use the term "munici
pal cm:poration" in its more narrow signification. In the view that I take of the statutes 
relating to township road improvements, it will be unnecessary, however, to pass 
upon this question. 

Rockel, in section 154 of his work on Ohio roads and b:oidges, makes the following 
observation as to the question submitted by you. 

"If bonds are issued, and the same are to be redeemed by money raised 
by assessments, it is not clear that there must be a vote thereon before they can 
be issued. Perhaps to be safe there ought to be a vote, etc." 

The statutory provisions to be considered in determining the question submitted 
by you are to be found in chapter III of the Cass highway law, relating to road con
struction and improvement by township trustees. The section authorizing the issuance 
of bonds, being section 67 of the act, section 3298-8 G. C., reads as follows: 

"If the money raised by the levy aforesaid does not furnish sufficient 
funds for the construction and repair of the designated roads in such town
ship, the trustees may issue and sell the bonds of said township to provide 
funds for the construction or reconstruction of such roads. Such bonds may 
be issued at such times and in such amounts as in the judgment of such trustees 
shall be necessary. The bonds shall bear interest at a rate not exceeding 
six per cent. per annum, payable semi-annually, and in denomination of 
not less than one hundred dollars and not inore than one thousand dollars 
each, and shall mature in not more than ten years, as may be determined 
by such trustees. Such bonds shall be signed by the trustees, or a majority 
thereof, on behalf of the township, and attested by the township clerk. The 
interest thereon shall be evidenced by proper coupons attached to each bond, 
and such coupons shall be authenticated by the signature of the township 
clerk." 
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The section requiring the question of a bond issue to be submitted to a vote of 
the electors, being section 68 of the act, section 3298-9 G. C., reads as follows: 

"Before the bonds of the township are issued to provide funds for im
proving the roads thereof, the question of issuing said bonds shall be first 
submitted to the qualified electors of the township at .a general or special 
election therefor. The trustees shall provide by resolution for the sub
mission of such question to the qualified electors of the township, and shall give 
notice by publication once each week for three consecutive weeks, in a news
paper of general circulation in said township, of the date of such election, and 
the purpose for which it is held. Said notice shall state the amount of the 
proposed bond issue." 

The section relating to assessments, being section 73 of the act, section 3298-14 
G. C., reads as follows: 

"The township trustees may assess, not to exceed all or any part of the cost 
of improving said road against the lands, not more than one mile from either 
side or terminus of said improvement, or against the lands abutting upon 
said improvement, as the trustees may determine. Such assessments shall 
be made in proportion to the benefits resulting to the property included in 
the plan of assessment adopted by said trustees. The trustees shall cause 
the county highway superintendent to apportion against the lot and land 
owners benefited that part of the cost of said improvement as determined 
and ordered by the trustees. The trustees shall determine the number of 
installments in which such assessment shall be paid, and the time of payment 
thereof. The number and time of payment of ~aid installments shall be so 
fixed as to meet the principal and interest on the bond,s as the same become 
due. Before making such assessments the towp.ship trustees shall give notice 
by publication once each week for two successive weeks, in a newSpaper of 
general circulation in the county, of the amount apportioned to each tract of 
land to be as;,e~>sed. Such notice shall give the name of the owner in addition 
to a description of the land in each instance. The description by which 
said lands are designated upon the tax duplicate shall be sufficient for such 
notice. Said notice shall fix a date for hearing objections to said assessment, 
and the trustees after such hearing shall approve such assessments as modified 
by them, and they shall order them certified to the auditor to be placed upon 
the tax duplicate for collection as the same become due." 

The section relating to petitions, being section 74 of the act, section 3298-15 
G. C., is as follows: 

"Under the provision of this section, the owners of real estate in any 
township may petition the township trustees, asking for the construction, 
reconstruction or improvement of any public road or part thereof, in said 
township. The petition shall state that the cost and expense of the pro
posed improvement, which shall not be less than fifty nor more than seventy
five per cent. of the total, shall be paid out of the proceeds of any levy or 
levies against the taxable property of the township in which the road is situated, 
and the balance of such cost and expenses shall be assessed and collected 
from the owners of the real estate within one mile or one-half mile on either 
side or terminus of the highway, as requested by the petitioners, in propor
tion to the benefits accruing to such real estate, as determined by said town
ship trustees. The petition shall be signed by at least fifty per cent. of the 
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land or lot owners whose property lies as specified in said petition within 
one mile or one-half mile of the proposed improvement and who are to be 
assessed and taxed for such improvement as hereinafter provided. The 
petition shall be signed by the owners of rea1 estate within the limits pre
scribed, whose property is benefited by such improvement, but it shall not be 
signed by resident land and lot owners whose only real estate within the 
territorial bounds of such road is located in a municipality, nor shall it be 
signed by the owners of life and leasehold estates, or minors not represented 
by legal guardians, or tenants in common of an undivided estate unless they 
are united in favor of the improvement. No person signing such petition 
shall be permitted to withdraw therefrom unless it shall be shown to the 
satisfaction of the township trustees that fraud was committed in obtaining 
his signature. When the petition is presented to the township trustees 
they shall place it on file and within sixty days after such presentation shall 
go upon the line of said proposed improvement. After viewing the same they 
shall determine whether or not the public convenience and welfare require 
that such improvement shall be made. When they have determined that 
any road shall be constructed, improved or repaired as requested· in the 
petition submitted under the provisions of this section, the board of township 
trustees shall direct the county surveyor to make, subject to their approval, 
such survey, plats, profiles, cross-section, estimates and specifications as 
may be required and such improvement shall be made and paid for in accord
ance with the provisions of this act relating to the construction, improvement, 
maintenance and repair of highways by township trustees." 

It will be noted that the provisions of section 3298-9 G. C. are general in their 
terms and there is nothing to indicate that the legislature intended that such section 
should apply only where bonds are to be redeemed out of the proceeds of a general 
tax levy and inte;nded to exempt from the operation of the section bonds issued in 
anticipation of the collection of special assessments. 

It is provided by section 3298-14 G. C. that the number and time of payment 
of the installments in which assessments are to be paid shall be so fixed as to meet 
the principal and interest on bonds as the same become due, indicating that the leg
islature had in mind only one scheme or method for the issuance of bonds and intended 
that the same should apply without regard to whether the bonds were to be redeemed 
out of the proceeds of a general tax, or out of the proceeds of a general tax and special 
assessments, or out of the proceeds of special assessments only. 

In view of the general nature of the provisions requiring a bond issue under chapter 
III of the Cass highway law to be submitted to the qualified electors of the township, 
and in view of the fact that there is no provision whatever found in the act to indicate 
that the legislature did not intend that this provision should apply where the bonds 
were to be redeemed entirely out of the proceeds of special assessments, I am of opinion 
that your conclusion upon this question is correct and that it will be necessary to 
submit to the qualified electors of the township a bond issue of the character referred 
to by you and to secure a favorable vote thereon, in accordance with the provisions 
of section 3298-11 G. C., before such bonds may be lawfully issued. 

Respectfully, 
EowARD C. TuRNER, 

Attorney-General. 
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1926. 

EVAPORATED SKIM::\-JED MILK-8ALE PROHIBITED IN OHIO-"HEBE"
COMPOUND OF EVAPORATED SKIMMED MILK AND VEGETABLE 
FATS ACCORDIXG TO LABEL. 

Under existing laws, evaporated skimmed milk can not be sold in the state of Ohio. 
"HEBE" said to be a compound of evaporated skimmed milk and vegetable fat ac

cording to the label used on it is an article the sale of which is prohibited by the laws of Ohio. 
Be it a compound or something else, its makeup is such that it can not be sold in the 

state under the label used or any other label. 

CoLUMBUs, OHIO, September 19, 1916. 

The Board of Agrict?lture, Columbus, Ohio. 

GEN'I:LEMEN:-Your request for an opinion relative to the sale of "HEBE" m 
the state of Ohio is as follows: 

"I have felt for some time that evaporated milk sold under the label 
known as 'HEBE' does not comply to Ohio laws. It seems to me the label 
in itself is evidence of this when it states 'Evaporated Skimmed Milk.' 

"Section 12725 provides: 
" 'Condensed milk must be made from pure, clean, fresh, healthy, 

unadulterated milk from which the cream has not been removed.' 
"I will appreciate an early opinion as to whether the manufacturer 

will be permitted to sell these goods under this label." 

Immediately upon receipt of your request investigation into the matter referred 
to was begun, but it having been learned from outside sources that the particular 
product known as "Hebe" had been approved and specifically permitted to be sold 
by the former commissioner of the dairy and food department, S. E. Strode, upon 

'receiving this information from one of the attorneys who appeared before Mr. Strode 
in connection with the matter a request was made of your office that a search of your 
files be made in order that the previous action of the department might be thoroughly 
understood and taken note of. Following the request you found and transmitted to 
me the originals and copies of letters from your files which clearly show that the de
partment under Mr. Strode specifically approved the sale of "Hebe" in the state of 
Ohio. Particular attention is directed to the letter of Mr. Hubert Fuller, attorney 
for the proprietors of "Hebe," under date of June 4, 1915, to Hon. S. E. Strode, state 
dairy and food commissioner, which letter is as follows: 

"CLEVELAND, OHIO, June 4, 1915. 

"HoN. S. E. STRODE, State Dairy and Food Commission, Columbus, Ohio. 

"MY DEAR MR. STROnE:-::\-Ir. Stevens, of The Hebe Company, and I 
were very much pleased with the result of our conference with you and Mr. 
Bartlow, yesterday. 

"In line with my suggestion, I am writing this letter to you in order that 
there may be no possible room for misunderstanding as to just what agree
ment was reached. 

"First of all, for The Hebe Company, we agree that we will not ship 
into Ohio any more of our products known as 'Hebe' except that which bears 
t,bP. label approved yesterday by you and :\1r. Bartlow. As soon as we can 
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secure them from the lithographers we will send you two copies of this label; 
one to be retained for your files and the other to be stamped and retmned 
to us. 

"On the other hand, your office, as we understand it, agrees to permit 
the sale of all Hebe bearing the old label now in the state of Ohio, which 
was shipped to May 1st, last. We do not know what the exact amount of 
this is, but it is not large, because we have in this state only three distribu
tive houses. These houses are The Monypeny-Hammond Company of 
Columbus; The Dahl-Milliken Grocery Company of Washington Court 
House, and The Weakly-Worman Company of Dayton. 

"Will you kindly acknowledge receipt of this letter and confirm the 
correctness of this statement of the situation? 

"Very truly yours, 
"(Signed) HuBERT B. FuLLER." 

Mr. Strode's reply to the above letter under date of June 5, 1915, is as follows: 

"June 5, 1915. 

"MR. HuBERT B. FULLER, 1110 Williamson Building,· Cleveland, Ohio. 

"DEAR MR. FuLLER:-Yours of June 4th, stating your understanding 
of the verbal agreement between Mr. Stevens of The Hebe Company, and 
this department, received. 

"I wish to say that your statement is entirely in ac'cord with my under
standing. The Heb.e Company agrees to change its labels to conform to tb,e 
rulings and regulations of th~ National and Ohio pw;e food departments. Copy 
of label is to be submitted and approved by this department. The company 
further agrees not to ship any goods into the state until these labels have 
been approved. The department agrees to permit the sale of all Hebe prod
ucts bearing the old label which was shipped into the state prior to May 1, 
1915, and distributed by The Monypenny-Hammond Company, Colum
bus, Ohio; The Dahl-Milliken Grocery Company, Washington Court House, 
and The Weakly-Worman Company, Dayton, Ohio. 

"Very respectfully, 
"Commissioner in Charge." 

With reference to the subject under consideration I am also in receipt of a letter 
from Mr. E. C. Morton, of the law firm of Morton, Irvine & Blanchard, Columbus, 
Ohio, who also appeared before Mr. Strode in connection with the investigation con
cerning "Hebe," Mr. Morton at that time representing one of the Ohio distributors. 
His letter is as follows: 

"CoLUMBus, 0Hro, July 20, 1916. 

"HoN. E. C. TuRNER, Attorney-General, Columbus, Ohio. 
"MY DEAR Sm:-Confirming my verbal statements to you concerning 

the approval of 'Hebe' by the dairy and food department, and the labeling 
of that product in accordance with the requirements of the department, 
permit me to advise you that in the spring and early summer of 1915, Mr. 
S. E. Strode, who was Mr. Calvert's predecessor in charge of the department, 
stated to me and to the representative of the company engaged in the manu
facture of 'Hebe' that there was no legal objecticm-'to the sale of that product 
if properly labeled. Question was raised concerning the label, and the manu
facturer undertook to meet the department's objections. Two or more sug
gestions were made and designs and labels submitted illustrating them, and, 
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after pointing out objections to one or more of the sketches or designs, the 
last one was approved and that approved label has been in use for a year or 
more. 

"I recall distinctly that the nature of the product, the fact that it was a 
compound of evaporated skimmed milk to which vegetable fats had been 
added, and that it was marketed under a trade name, were discussed, and 
Mr. Strode clearly and definitely stated to us that the product was unob
jectionable if the manufacturer would label it according to his requirements. 

"You will understand that we did not represent the manufacturer of 
'Hebe' and that we appeared because our client, having notice that the suffi
ciency of the label had been questioned by the department, did not wish to 
distribute the .article until all objections had been met. Having been as
sured by the head of the department that the product itself was not objec
tionable, we watched the proceedings carefully in order that we might advise 
our client concerning the label, which was disposed of in the manner above 
relaMd. 

''We are advised that counsel representing the manufacturer will be 
here within a day or two, probably before the end of this week, to present 
their views of the matter, and, having in mind the department's approval 
pursuant to which the product has been marketed in Ohio, it occurs to us 
that definite and final action should be postponed until these gentlemen can 
be heard. 

"Very truly yours, 
"(Signed) E. C. MoRTON." 

While, so far as I have been able to learn, this matter was never presented to this 
department, yet in its present consideration the action of your department through 
the former commissioner places the department on record as to a departmental inter
pretation, and makes the present consideration of the matter somewhat embarrassing. 

It was also learned upon investigation that the question of the sale of "Hebe" 
had also been before the federal authorities and immediately upon receipt of this 
information a letter was addressed to Dr. C. L .• <Usberg, chief of the bureau of chem
istry, department of agriculture, Washington, D. C., whose reply has just been re
ceived. 

Sometime after the receipt of your request for an opinion concerning this matter, 
a memorandum was forwarded by Mr. Charles J. Pretzman, as attorney for the Ohio 
Dairyman's Association. 

In view of the former action, as indicated by the foregoing recital of facts, as 
well as the conditions surrouriding the submission of the request for an opinion, it 
was believed only fair to afford the proprietors of "Hebe" an opportunity to be heard 
through counsel as to their right to continue the sale of their product in this state. 
Accordingly a hearing was given to Messrs. Healy and Stevens, of The Hebe Company, 
who were accompanied by their attorney, Mr. Hubert B. Fuller, of Cleveland, and 
subsequently Mr. Fuller submitted a brief in support of the contention being made 
by The Hebe Company. 

On account of the matters referred to above, the rendering of the opinion asked 
for has been somewhat delayed. 

Section 12725 of the General Code, which is made the basis of your request for 
an opinion is as follows: 

''Whoever manufactures, sells, exchanges, exposes or offers for sale 
or exchange, condensed milk unless it has been made from pure, clean, fresh, 
healthy, unadulterated and wholesome milk, from which the cream has not 
been removed and in which the proportion of milk solids shall be the equiv-
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alent of twelve per cent. of milk solids in crude milk, twenty-five per cent. 
of such solids being fat, and unless the package, can or vessel containing it is 
distinctly labeled, stamped or marked with its true name, brand, and by 
whom and under what name made, shall be fined not less than fifty dollars 
nor more th~n two hundred dollars, and, for each subsequent offense, shall 
be fined not less than one hundred dollars nor more than five hundred dollars 
and imprisoned not less than ten days nor more than ninety days." 

The label under which "Hebe" is sold bears a statement as follows: 

"A compound of evaporated skimmed milk and vegetable fat." 

The term "skimmed milk" indicates milk from which cream has been removed, 
and in this connection the court, in the case of Commonwealth v. Elizabeth Hufnal, 
appellant, 185 Pa., 376, at page 380, says: 

"* * * And 'skimmed milk' we understand to be the generic term 
by which is meant milk from which its natural cream has been taken in whole 
or in part." 

It appearing clearly that by skimmed milk is meant natural milk from which 
the cream has been re.moved, we must look to the purpose and intent of section 12725 
of the General Code supra, and its relation to the prod,uct known as "Hebe." 

Section 12725 of the General Code supra, in its original form, prior to codification 
was section 13 of house bill No. 185, "An act to prevent adulteration of and deception 
in the sale of dairy products, and supplementary to Chapter II, title I, part IV, of the 
Revised Statutes," ·passed ,May 17, 1886, to be found in 83 Ohio Laws, at page 178 
to 181, inclusive. 

Section 5778 of the General Code provides, in part, as follows: 

"Food, drink, confectionery or condiments are adulterated within the 
meaning of this chapter: (1) If any substance or substances have been 
mixed with it, so as to lower or depreciate or injuriously affect its quality, 
strength or purity; (2) if any inferior or cheaper substance or substances 
have been substituted wholly, or in part, for it; (3) if any valuable or 
necessary constituent or ingredient has been wholly, or in part, abstracted 
from it; * * *" 

It has been represented to this department that in manufacturing "Hebe" in the 
first place the cream is removed from the milk, and according to the ordinary and 
common understanding that the cream constitutes a valuable constituent of milk, 
that would constitute an adulteration of mi'k under the provisions of section 5778 
of the General Code supra, in that: 

"Food * * * or condiments are adulterated * * * if any 
valuable or necessary constituent or ingredient has been wholly, or in part, 
abstracted from it. * * *" 

It is further claimed that to replace the butter fat removed by the separation 
of the cream, another and inferior substance has been added to the milk in place of 
the cream, and this would also constitute an adulteration under the provisions of 
section 5778 of the General Code, supra. 

These, of course, are facts to be determined by your department in arriving at 
the conclusion as to whether the compound or product known as "Hebe" is an adul
teration under the provisions of section 5778 of the General Code, supra. 
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In this connection, section 12716 of the General Code should be taken into con
sideration as it defines adulterated milk. The section is as follows: 

"Section 12716. In all prosecutions under this chapter, if milk is shown 
upon analysis to contain more than eighty-eight per cent. of watery fluid, 
or to contain less than twelve per ceut. of solids or three per cent. of fats, it 
shall be deemed to be adulterated." 

Section 12717 of the General Code is, in part, as follows: 

"Whoever sells, exchanges, or delivers, or has in his possession or custody 
with intent to sell or exchange, or exposes or offers for sale or exchange, 
adulterated milk, or milk to which water or any foreign substance has been 
added, * * shall be fined, etc., * * ~" 

The provisions in section 12716 of the General Code to the effect that milk shall 
be deemed to be adulterated if it contains "less than twelve per cent. of solids or three 
per cent. of fat" can mean but one thing, and that is, that the twelve per cent. of solids 
referred to are milk solids, and the three per cent. of fats are the natural fats of pure 
milk. 

Section 12725 of the General Code, supra, is specific in referring to the proportion 
of milk solids, and among other things in the section is to be found the following: 

"* * * and in which the proportion of milk solids shall be the equivalent 
of twelve per cent. of milk solids in crude milk, twenty-five per cent. of such 
solids being fat." 

From all of the foregoing it appears clear to me that the laws of the state will not 
permit the sale of milk from which the cream has been removed or to which a foreign 
substance has been added, save and except under the provisions of section 12720 of 
the General Code, which provides for the sale of skimmed milk as follows: 

"Whoever sells, exchanges, delivers or has in his custody or possession 
with intent to sell, exchange or deliver, milk from which the cream or part there
of has been removed, unless in a conspicuous place above the center and 
upon the outside of each vessel, can or package, from which or in which 
such milk is sold the words 'skimmed milk' are distinctly marked in uncon
densed gothic letters not less than one inch in length, shall be fined not less 
than fifty dollars nor more than two hundred dollars." 

Under the provisions of the section just quoted it will be noted that the right to 
sell skimmed milk is recognized and provided for with the condition that the vessel, 
can or package from which or in which such skimmed milk is sold is to be plainly marked 
with the words "skimmed milk" in letters of a specified size and style. 

In considering a case under a statute almost identical with section 12725 of the 
General Code supra, which was as follows: 

"No condensed or preserved milk shall be manufactured, sold or ex
changed or offered or exposed for sale or exchange, unless the same be manu
factured from or out of pure, clean, healthy, fresh, unadulterated and whole
some milk from which the cream has not been removed either wholly or in 
part, or unless the proportion of milk solids of same shall be in quantity the 
equivalent of twelve and fifty-one hundredths per centum of milk solids in 
crude milk, and of which milk solids three and fifty-one hundredths per centum 
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shall be butter fats. No person shall manufacture, sell or exchange, or offer 
or expose for sale or exchange any condensed or preserved milk unless the 
same be put up, packed or contained in packages with the name of the manu
facturer of the solid milk distinctly branded or stamped thereon." 

the court, in the case of Nicholas A. Reiter v .. State of Maryland, 109 ~iaryland Re
ports 235, at page 239, says: 

"A glance at section 235 (supra) shows that the intention of the legislature 
was not only to prevent fraud and deception from being practiced on con
sumers of condensed milk, by prohibiting the sale of any product of milk, 
not manufactured from milk of the quality required, under the name of 
condensed milk, but to absolutely prohibit the sale of condensed milk manu
factured out of milk not possessing all the qualities required by the statute. 
This section does not say that condensed milk of the kind prohibited shall 
not be sold unless mark~d and branded as provided, but requires, as one of 
the means of preventing the sale of condensed milk prohibited by the section; 
that it shall be packed in the way provided, with the name of the manu
facturer stamped thereon. In other words, the primary object of this legis
lation was not to prevent fraud and imposition, but to prohibit tb.e sale of 
any article deemed by the legislature either injurious to health, or lacking 
some of the qualities of healthy food." 

The chief contention of the "Hebe" representatives is that "Hebe" is a com
pound, and not condensed milk; and hence it does not come under the inhibition of 
section 12725 of the General Code supra. 

Section 5774 of the General Code is as follows: 

"No person, within this state, shall manufacture for sale, offer for sale, 
sell or deliver, or have in his possession with intent to sell or deliver, a drug 
or article of food which is adulterated within the meaning of this chapter, 
or offer for sale, sell or deliver, or have in his possession with intent to sell 
or deliver, a drug or article of food which is misbranded within the meaning 
of this chapter." 

If for the sake of argument the contention of the "Hebe" representatives that 
"Hebe is a compound," which contention is supported by the bureau of chemistry, 
department of agriculture, Washington, D. C., be admitted, it is to be borne in mind 
that its principal constituent-evaporated skimmed milk-is a product which cannot 
under the provisions of section 12725 of the General Code supra, be sold in the state 
of Ohio under any circumstances, it being clearly understood and, in fact, admitted 
by the representatives of The Hebe Company, that the term "evaporated milk" is 
synonymous with "condensed milk," is it to be said that the adding of a minor con
stituent to an adulterated product under the law places the resulting compound in a 
position whereby by changing the name the law can be evaded and the adulterated 
product sold? Such an interpretation of a law, which clearly has for its purpose not 
the regulation of the sale of an article of food under the standard, but its absolute 
prohibition, would be ridiculous and defeat the purpose of the law. 

The condition to be remedied through the enactment of various pure food statutes 
is not theoretical, but practical, and that the product known as "Hebe" is regarded 
as condens!)d milk by a large p.ercentage of the public is beyond a q,uestion of doubt. 

While the manufacturers of the product may in no way be responsible for its 
being sold as condensed milk, the widespread practice of dealers is to sell it as such 
and on account of its adaptability to that purpose it finds a ready market as con-
densed milk. -
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In the brief submitted by counsel for The Hebe Company the case of the United 
States v. :\IcConnon & Company is cited as saying in respect to pure food laws that 
one of their objects is: 

"* • • to prevent people from so labeling an article that a man buying 
it will think that he is buying one thing when in reality he is buying another." 

While this may be one of the purposes of the law, and it unquestionably is, it 
must be borne in mind that the intention of the manufacturer or of the seller of an 
article otherwise prohibited does not govern. That is to say, that the intention of 
the Hebe Company to sell "Hebe" as a product other than condensed milk does not 
operate to legalize the sale, when in fact the product which is sold under another 
name is in reality condensed milk. 

While it is to be regretted that the manufacturers of "Hebe" may have been 
misled through the holding of a former departmental official, such holding is not of 
itself binding asia contended by counsel for the Hebe Company; nor is it within the 
power of an official of the state to estop the state in a criminal prosecution. Regard
less of any finding by an officer of the state, the judicial determination of any question 
involved would prevail. 

In view of the provisions of sections 12716, 12717, 12725, taken in connection 
with sections 5774 and 5778 of the General Code, it is my opinion that the product 
known as "Hebe," be it a compound or otherwise, the major portion of which is evap
orated skimmed milk, cannot be sold in the state of Ohio under the label at present 
used, or any other label under existing law. · 

1927. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

WHERE ATTORNEY IS EMPLOYED TO ASSIST PROSECUTING AT
TORNEY TO BRING SUIT FOR COUNTY TREASURER TO COLLECT 
TAXES-FEES NOT APPORTION ABLE TO VARIOUS SUBDIVISIONS 
ENTITLED TO SHARE IN SUCH TAXES. 

If an attorney is employed to assist the prosecuting attorney under section 2412 G. C. 
to bring suit for county treasurer to collect taxes, the attorney's fees paid are not appor
tionable to the various subdivisions entitled to share in such taxes, under section 5700 
G. C. 

CoLUMB.us, Omo, September 19, 1916. 

RoN. A. V. DoNA.HEY, Auditor of State, Columbus, Ohio. 

DEAR Sm:-Under date of July 7, 1916, you requested my opinion as follows: 

"We ,desire an opinion from your department upon a question arising 
upon the semi-annual settlement of liquor traffic tax collections. 

"It appears that the auditor and treasurer of Henry county employed 
counsel to undertake certain defenses apd actions at law to recover upon 
Dow tax charges in a matter in which the then prosecuting attorney of the 
county could not, with a due regard to the ethics of his profession, updertake 
owing to th~ fact that he had been employed against the county and state in 
the same matters before his qualifying as prosecuting attorney. 
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"We attach hereto statements prepared at our request by the auditor 
of that county. 

"We desire to know whether this contract of employment of Mr. Con
way is a legal one binding upon the county, and also whether payment under 
such contract may be made out of the undivided liquor tax fund." 

A brief statement of the facts in the case has been furnished by Mr. Rafferty, 
county auditor, as follows: 

"T. A. Conway, prosecuting attorney, Henry county, 1904-1905. 
"The Christ Diehl Brewing Company placed on liquor duplicate under 

the Cain law. 
"Conway asked by county treasurer to render an opinion on the legality 

of such tax. 
"Prior to this, said company enjoined the collection of taxes similarly 

assessed at Continental, Putnam county, and the circuit court had held that 
they were illegal. 

"Conway advised the county treasurer that the taxes were legal and 
should be collected. 

"In 1905 said company brought an action against the county auditor and 
treasurer, enjoining the collection of said taxes. -

"Mr. Conway succeeded in office by E. N. Warden, who had appeared 
in a court of record in this county as an attorney for said company in said 
case. 

"Injunction sustained in common pleas court, which followed the de
cision rendered by the ..circuit court in Putnam county. 

"Mr. Conway, employed August 24th, 1907, to represent defendants, 
auditor and treasurer, in said case. · 

"The circuit court held that §laid company was liable for the tax on the 
undisputed facts in said case. 

"The Supreme court sustained the circuit court. 
"Personal judgment not asked for upon promise, by counsel for said 

company, that when the supreme court had passed upon the validity of the 
tax that the company would pay it. 

"The Brewing Company refused to pay anything. 
"On May 14th, 1912, $238.14 collected by county treasurer on distraint. 
"Commenced an action for foreclosure of lien and personal judgment. 
"On April 28, 1914, recovered judgment in common pleas court for 

$7,869.32. 
"Judgment confirmed by the court of appeals. 
"Motion filed in the supreme court to certify record for review. 
"On two different attempts to levy on personal property of said com

p~y, each time suit was brought against the treasurer, sheriff and Mr. Con
way for damages as tresspassers .. 

Accompanying said statement is a letter from Mr. Rafferty under date of June 
29th to the bureau of inspection and supervision of public offices, which is in part as 
follows: 

"Shall the fees of Thomas A. Conway, as counsel for the defendants, 
auditor and treasurer of this county, in this case, be deducted by myself from 
the shares or portions of revenue of the subdivisions entitled to share in the 
distribution of such taxes and assessments? 
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"I wish to state further, that the record here in this office shows that 
:\Ir. Conway was employed by the auditor and treasurer as counsel to defend 
them in this action, and that his compensation was fixed at a sum equal to 
thirty-five per cent. of the amount collected from said company. 

"X either the commissioners' journal nor any other records on file in this 
office disclose any evidence that the prosecuting attorney filed a request with 
the board of county commissioners for any assistants, help or additional 
counsel in this case at the time :\Ir. Conway was originally employed on 
August 24th, 1907. 

":\-Ir. Conway has been working on this case for over ten years, and I 
assure you that I think he has earned his fee of thirty-five per cent., which 
will be due him in case the supreme court reviews this case (which is doubt
ful) and sustains the decision of the lower courts. 

"It certainly would be unjust to have Henry county pay the whole fee 
and thus be the looser when neither county, state or municipality would have 
ever received a cent of those taxes or assessments had it not been for the bull 
dog tenacity and staying qualities of Mr. Conway. Had he been willing 
to follow the decision rendered in the Putnam county case, which was identi
cally the same, the matter would undoubtedly have been dropped and never 
been heard of again. 

"This is a case so out of the ordinary that I think your bureau should 
permit me to withhold Mr. Conway's fees as he has paid all his own personal 
expenses, which has been no small amount, in this case, and no subdivision 
as yet has paid any expense unless it may be so ordered by the court. 

"Your attention is particularly called to the provisions of section 5700 
of the General Code of Ohio, which I think is broad enough in its terms to 
permit the fees of Mr. Conway to be deducted from the amount of the judg
ment before the balance is distributed according to law. 

"I am withholding my July liquor settlement until I may receive a 
reply from your bureau, and trusting that the same will be favorable, I beg 
to remain." 

After reading over the facts submitted by Mr. Rafferty I considered it propel 
that I should write to Mr. Conway and get the entire history of the case from him. 
Under date of July 26th, Mr. Conway wrote to ·me as follows: 

"Your communication of the 20th inst., addressed to me atNapoleot•, 
Ohio, was forwarded to Elyria, which place has been my home since Sep
tember, 1907. I was prosecuting attorney of Henry county from 1904 to 
1907. During my incumbency in that office I was called upon by the county 
treasurer for an opinion as to the legality of certain taxes and assessments 
which had been placed on the liquor duplicate of that county against the 
Christ Diehl Brewing Company on account of investigation made by repre
sentatives of the dairy and food commissioners' office. After considerable 
investigation, I informed the treasurer that the taxes were legal and prop
erly on the duplicate. This same company maintained a storage house in 
Continental, Putnam county, and conducted its business so far as I could · 
learn, identically the same at this storage house as it did in its storage houses 
in Holgate and Deshler, Henry county. 

"The company brought an action against the treasurer of Putnam 
county to enjoin him from collecting the taxes and assessments by distraint. 
Judge Donnelly, who was on the common pleas bench, held that the com
pany was not liable for the tax. The case was appealed to the circuit court 
of Putnam county. the judgment rendered by the common pleas court was 
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affirmed by the circuit court of Putnam county. Notwithstanding the 
decision rendered by the circuit court, I was still of the opinion that the 
sales were made at the storage houses and that therefore, the brewing com
pany was liable for the payment of the Dow tax. The company brought 
an action to enjoin the treasurer of Henry county from collecting the tax by 
distraint. Donovan & Warden, of Napoleon, were the counsel for the brew
ing company in that case. Mr. Warden succeeded me as proaecuting at
torney of Henry county in 1907. This calle against the treasurer was still 
pending at that time. Judge Cameron, of 'Defiance, heard the case in com
mon pleas court, and following the decision rendered in the Putnam county 
case granted the injunction to enjoin the treasurer from collecting the tax 
by distraint, and held that the company was not liable for the payment of 
the tax. It was perhaps in August, 1907, that I entered into a contract· 
with the commissioners of Henry county, to represent the treasurer in that 
case, Mr. Warden being disqualified to represent the treasurer on account 
of having formerly represented the brewing company in that particular 
case. The case was appealed to the circuit court, who rendered a decision 
in favor of the treasurer in the fall of 1907. The brewing company prose
cuted error to the supreme court and the supreme court rendered a decis
ion in the fall of 1909 affirming the decision of the circuit court of Henry 
county. I did not ask for a personal judgment against the brewing company 
in the case which wen't to the supreme court thinking that the only question 
was whether or not the company was liable for the payment of the tax, and 
that in the event that the court held that it was, the tax would be paid with
out any further trouble. However, the company refused to pay the tax 
and on the written request of the prosecuting attorney of the county under 
the provisions of section 1274 R. S., I entered into a contract with the com
missioners to assist the prosecuting attorney in bringing a suit against the 
brewing compapy for a personal judgment and for the foreclosure of the 
statutory lien. My contract provided that I should receive from the county 
a sum equal to thirty-five per cent. of the amount of taxes an!f penalties 
collecte,d as a result of that suit. My brother, Lawrence F. Conway, of 
Toledo, was assisting me and when I was appointed probate judge of Lorain 
co).mty, in 1912, I was too b.usy to look after the litigation and I canceled 
that contract with the county and had the commissioners enter into a simi
lar contract· with my brother who was to take up the work instead of me. 
He died in February, 1913, in Columbus, while a member of the legislature. 
After his death, I went to Napoleon, and in view of the fact that I had spent 
a great deal of time and money in my efforts to collect this tax and in further 
view of the fact that I was thoroughly familiar with all the intricacies of the 
case, at the request of the present prosecuting attorney, R. W. Cahill, and 
at the request of the then county treasurer, Louis W. Schultz, I entered 
into a contract with the county commissioners which was ide)ltical with the 
contract which I had originally entered into with the commissioners of that 
county, by which it was agreed that I should receive a sum equal to thirty
five per cent. of the amount of taxes and assessments collected from the said 

· company. I think the county auditor of Henry county sent a copy of the 
letter signed by the prosecuting attorney requesting my appointment, a 
copy of the resolution adopted by the board of commissioners and a copy 
of the contract to the state auditor. I have not a copy of it here or would 
send it to you, but was very careful to come within the provisions of the 
statute authorizing the commissioners to employ counsel to assist the pros
ecuting attorney. 

"I have been working on this case with a great deal of regularity for 
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over ten years. As a result. of my efforts and aggressiveness in attempting 
to collect this tax I was sued twice by the brewing company for trespass at 
the time that I accompanied the county treasurer to take possession of the 
personal property of the brewing company to sell the same by distraint, and 
was compelled to employ counsel to defend me in both of those cases. I 
have also spent several hundred dollars in paying expenses in traveling back 
and forth from Elyria to Napoleon, Toledo, Wapakoneta and Lima. 

"In 1907 the county commissioners had so little faith in my contention 
that the company was liable for the tax that they would not have given me a 
straight fee of fifty dollars to take the case to the supreme court, but they 
were willing to let me attempt to collect it on a contingent basis. 

"This briefly is a history of the case. I think it would be inequitable 
to say the least, in the event that the tax should be finally oollected, to require 
the county to pay me my fee out of the portion of the tax which goes to the 
county, for the reason that the county would not receive enough of the taxes 
to pay my fee, and would thus be the loser. If there is any way to do it I 
think the fee should first be deducted from the total amount collected before 
distribution is made to the several taxing districts entitled to the same, and 
I trust that. it can be so deducted, and distribution made thereafter. I might 
add in conclusion that I never received a cent of compensation for all my labor 
in the case of The Christ Diehl Brewing Company against Beck et al., which 
went to the supreme court. There was a small amount of money collected 
by distraint, something over two hundred dollars, of which I was paid my 
percentage. This was the only compensation which I have ever received for my 
labor in this matter for a period of over ten years. 

"I will probably be in Columbus some time next month, and if you desire 
any further information from me in regard to this case I will gladly call at 
your office when in the city." 

It appears, therefore, that so far as the employment of Mr. Conway in 1907 was 
concerned the contract of employment was canceled, as well as the contract which was 
made prior to his appointment as probate judge; that a new contract was entered 
into·under the provisions of section 5700 G. C. on the 12th day of February, 1913, 
under a resolution of the county commissioners, which is to the following effect: 

"In the matter of the employment of 
T. A. Conway as legal counsel for the 
purpose of collecting the taxes stand- Employment of <?ounsel. 
ing charged against The Christ Diehl 
Brewing Company and Christ Diehl upon 
the tax duplicate of Henry County, Ohio 

"Whereas, there is now pending in the court of common pleas of Henry 
county, Ohio, a case entitled Louis W. Schultz, as Treasurer of Henry County, 
Ohio, Plaintiff, vs. The Christ Diehl Brewing Company, et al., Defendants, 
which suit was brought for the collection of certain Dow-Aiken taxes and 
penalties charged against the said defendant on the tax duplicate of this county, 
and whereas Lawrence F. Conway, formerly employed in this case, is now 
deceased, 

"Whereas, the prosecuting attorney has this day filed a written request 
with this board that we employ T. A. Conway, an attorney-at-law, as legal 
counsel to assist him in the prosecution of said case so pending, and 

"Whereas, the county treasurer has this day filed a written request 
asking that the board employ, and that he be authorized to employ the said 
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T. A. Conway for the purpose of acting as legal counsel to assist the prosecuting 
attorney in the prosecution of the said case, and in the collection of the taxes 
and penalties involved therein, therefore, 

"Be it resolved, that we deem it for the best interests of the county "to 
employ the said T. A. Conway, and that he be and is hereby employed and 
appointed as legal counsel to assist the prosecuting attorney in the prosecution 
of said case, and in the collection of the taxes and penalties involved therein, 
and that the said T. A. Conway be authorized to assist the prosecuting attorney 
in all suits that in the judgment of the county treasurer it may be necessary 
to bring against the said The Christ Diehl Brewing Company, and to do such 
other things as may be necessary and proper for the collection of said taxes. 

"Be it further resolved, that the compensation which the said T. A. 
Conway shall receive for the service rendered by him shall be a sum equal to 
thirty-five per centum (35%) of the amount of taxes and penalties collected 
from or paid by said company, whether by suit or otherwise, said compensation 
to be paid to said T. A. Conway as soon as the taxes so collected shall be 
paid into the county treasury, and said sum to be pai'd in full compensation 
for all services which may be rendered and expenses ihcurred by the said 
T. A. Conway under this resolution. . 

"Be it further resolved, that the county treasurer be and hereby is author
ized and empowered to employ the said T. A. Conway as legal counsel to assist 
the prosecuting attorney in the prosecution of said suit, and in any other 
suits that in his judgment it may be necesSary for him to bring for the collection 
of said taxes and penalties owing by the said The Christ Diehl Brewing 
Company for trafficing in intoxicating liquors in Henry County, Ohio, and that 
the compensation of the said T. A. Conway for his services in said matter 
shall be a sum equal to thirty-five per centum (35%) of the amount of taxes 
collected from or paid by said company, whether acting under his contract of 
employment made with this board, or under a contract of employment made 
with the county treasurer as hereby authorized, or both. 

"The foregoing resolution was offered by John Rice, seconded by Geo. Har
mon. Upon roll call upon the same the vote was as follows: 

"The te.rms and conditions of the foregoing resolution are hereby a~ 
cepted this 12th day of February, A. D., 1913. 

"Signed, T. A. Conway. 

"Signed, Wm. Stoner, l 
Jno. Rice, County Commissioners." 
G. E. Harmon 

Section 5700 of the G@neral Code provides as follows: 

"When an action has been commenced against the county treasurer, 
county auditor, or other county officer, for performing or attempting to per
form a duty authorized or directed by statute for the collection of the public 
revenue, such treasurer, auditor, or other officer shall be allowed and paid 
out of the county treasury reasonable fees of counsel and other expenses for de
fending the action. The amount of damages and costs adjudged against him, 
with the fees, expenses, damages, and costs shall be apportioned ratably by 
the county auditor among all the parties entitled to share the revenue so 
collected, and be deducted by the auditor from the shares or portions of 
revenue at any time payable to each, including as one of the parties, the state 
itself, as well as the counties, townships, cities, villages, school districts, 
and organizations entitled thereto." 
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Section 5700 G. C. supra, was in full force and effect at the time of the passage 
of the resolution of the county commissioners, hereinbefore set forth, and is the only 
section that I have been able to find which permits of an apportionment of the ex
penses of attorney's fees among the various political subdivisions entitled to share in 
the revenues of tax collection, and the question arises as to whether or not said sec
tion is sufficiently broad to permit of the apportionment of the fees due to Mr. Con
way against the various subdivisions including the state. 

The fees that are to be paid to :Mr. Conway are to be paid in pursuance of the 
resolution of the county commissioners, hereinbefore set forth, which was passed on 
September 12, 1913, and are not to be paid by reason of any previous employment 
since in the statement submitted by Mr. Conway he distinctly states that the original 
contract of employment was canceled. 

Section 5700 G. C. has reference solely to an action commenced against a county 
treasurer, auditor or other county officer for performing or attempting to perform the 
duty of collection of public revenue, and does not by its terms_ in any way authorize 
the payment of such expenses in a suit of the county treasurer seeking to collect taxes. 
Therefore, the apportionment of the expenses of such collection cannot be made in 
the present matter. 

In the case of State ex rei. v. Cappeller, 39 0. 8. 207, the first branch of the syl
labus is as follows: 

"The state is not liable for any part of the fees or expenses of the county 
treasurer or county auditor, or their assistants, except where such liability 
is created by statute. The state is not bound by the terms of a general stat
ute unless it be so expressly enacted." 

In view of the decision in the above case I am of the opinion that section 5700 
G. C. cannot be given an interpretation broader than is contained expressly in the 
provisions thereof. I am therefore of the opinion, in answer to your question, that 
while the employment of Mr. Conway is a legal one binding upon the county, under 
the provisions of section 2412 G. C., there is no authority in law for the apportion
ment of the compensation, to be received by Mr. Conway by reason of said employ
ment, among the various political subdivisions entitled to share in the amount of 
taxes collected. Respectfully, 

EDWARD C. TURNER, 

Attorney-Genlffal. 
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1928. 

FUGITIVE FROM JUSTICE-DEPOSIT WITH CLERK OF COURT OF TEN 
CENTS PER MILE-WHEN FUGITIVE ESCAPES-CONTINGENCIES 
PREVENTED FROM HAPPENING-HOW DEPOSIT MAY BE DE
MANDED AND RECEIVED FOR SISTER STATE. 

When a deposit of ten cents per mile is made under the provisions of section 115 G. C. 
and thereafter before the trial of the defendant, he escapes from the custody of the state, 
making such deposit thereby preventing the happening of either of the contingencies named 
in said section under which said deposit may be paid to the defendant or returned to the 
demanding state, the latter upon proper proof of the fact of said escape may demand and 
receive said deposit. 

CoLUMBus, Omo, September 19, 1916. 

HoN. FRANK B. WILLis, Governor of Ohio, Columbus, Ohio. 

MY DEAR GovERNOR:-! beg to acknowledge receipt of your letter of Sep
tember 8, 1916, as follows: 

"Your official opinion is requested respecting the following: 
"A requisition is made by the governor of the state of Virginia upon the 

governor of Ohio for an alleged fugutive, and warrant issued on such requi
sition for the arrest of said alleged fugitive. A deposit was demanded of 
the agent appointed by the state of Virginia, under the provisions of section 
115 of the General Code of Ohio, and a deposit of fifty dollars was accord
ingly made by said agent with the clerk of the courts of the county wherein 
the said alleged fugitive was under arrest, and the said alleged fugitive de
livered to said agent of the state of Virgil}ia and returned by said agent to 
the state of Virginia, but while awaiting trial the said alleged fugitive es
caped from jail and is still at large. Is the clerk of the courts of the county 
in which the said alleged fugitive was arrested and with whom the deposit 
was made entitled, under the Ohio law, to retain the amount so deposited 
until the supposed fugitive is either convicted or acquitted. 

"Correspondence between the governor of Virginia and the governor 
of Ohio is herewith submitted for your information." 

It appears from the correspondence attached to your letter that one I. D. Sanger 
was indicted in the county of Frederick, Virginia, and was thereafter arrested in Cham
paign county, this state, and a requisition from the governor of Virginia was there
upon duly honored by you and the said defendant was returned to Virginia for trial. 
Under the provisions of section 115 G. C. the sheriff of said county of Frederick was 
required to deposit with the clerk of the courts of Champaign county the sum of fifty 
dollars, representing a charge of ten cents a mile from the place where the arrest was 
made to the place of prosecution. The defendant pending his trial in said county 
escaped from the county jail and is now at large. Attached also to your letter is an 
opinion from the attorney-general of the state of Virginia to the governor of said state 
in which the governor is advised that the money so deposited constitutes a trust fund 
and that by reason of the escape of the prisoner the object of the trust is ended and 
that the state of Virginia is now entitled to the return of the deposit aforesaid. 

Sectio ·115 G. C., whose provisions are involved in this inquiry, as it now stands, 
provides: 

"On payment of costs by the agent, and the deposit of a sum of money 
with the clerk of the court, equal to ten cents a mile from the place where the 
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arrest was made to the place for prosecution, the fugitive shall be deliv
ered to such agent to be returned for prosecution. If the agent does not 
appear within the time so fixed, pay the costs, and make such deposit, the 
sheriff shall discharge the person so imprisoned. If the supposed fugitive 
is not found guilty of the crime charged in the warrant, the deposit shall be 
paid to him; but, upon the conviction of the fugitive of the crime so charged, 
such sum shall be paid to the agent making the deposit." 

The deposit required by this section is in the nature of a guaranty that the ac
cused shall not be put to any unnecessary expense by reason of the action of the state 
of Ohio in delivering him to the demanding state, and the fund thus created is clearly 
for the purpose of providing transportation for him from the demanding state back 
to the point at which he was delivered to the agent of that state, in case he is acquit
ted of the charge against him. This is the only condition which can give rise to any 
right on his part to the money so deposited and it must not be overlooked that the 
reason for the requirement of this deposit by the state of Ohio is to prevent the ac
cused from being subjected to any unnecessary expense by reason of its act. 

It follows, therefore, that in order for the accused. to have any claim on the money, 
his presence in the demanding state, released by acquittal from the charge against 
him, must be the result of the action of the state of Ohio in delivering him to the au
thorities of that state. By his escape he has made it impossible for that situation 
to be brought about, for if he should now be arrested and brought to trial, or should 
voluntarily submit himself to the jurisdiction of the courts, his presence there for 
trial could not then in any sense be said to be the result of any action of the state of 
Ohio. On the other hand, his escape has rendered impossible his conviction, for it 
can not be assumed, for the purposes of this question, that he will ever be apprehended 
and brought to trial, and as stated above, even if he should be, it would be entirely 
independent of the proceedings in extradition. 

There is, therefore, in the hands of the clerk of courts a fund placed there in ac
cordance with section 115 G. C. which can not be distributed in accordance with the 
provisions of said section, and this question must necessarily be answered on general 
grounds without reference to the statute. So answering, I can see no escape from 
the conclusion that the clerk of courts should now return the money to the source 
from which it was received, and this I think he would be entirely justified in doing. 
Clearly, the clerk has no right to retain the deposit indefinitely, and the accused has 
voluntarily placed himself beyond the possibility of ever having any claim against it 
but the party depositing it has a right to it which I believe could be maintained in 
a proper proceeding, and to this party the money should be paid. 

I am therefore of the opinion that the clerk of the court of the county in which 
the accused was arrested is not entitled, under the circumstances stated by you, to 
retain the money so deposited, but that he should now, upon proper showing that 
the accused has escaped from the custody of the authorities to whom he was deliv
ered, return the money to the party from whom he received it. 

The application for the return of said deposit may be made by the attorney-gen
eral of the state of Virginia and should be addressed to the court of common pleas of 
Champaign county and be supported by affidavits showing the facts as claimed in 
respect to the escape of said defendant. 

Should the attorney-general of Virginia desire this department to represent him 
in this matter before said court I shall be pleased so to do upon his request to that 
effect, and the receipt of the proper application and the proof .aforesaid. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1929. 

APPROVAL, RESOLUTIONS FOR IMPROVEMENT OF ROADS IN ASH
LAND, DELAWARE, ERIE AND VINTON COUNTIES. 

CoLUMBus, Oruo, September 19, 1916. 

HoN. CLINToN CoWEN, State _Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-1 have your communication of September 15, 1916, transmitting 
to me for examination final resolutions relating to the following road improvements: 

"Ashland county-Sec. 'A,' Ashland-Medina road, Pet. No. 2032, I. C. 
H. No. 139. 

"Ashland county-Sec. 'G,' Ashland-Oberlin road, Pet. No. 2036, I. C. 
H. No. 144. 

"Ashand county-Sec. 'A,' Jeromeville-Sullivan road, Pet. No. 2043, 
I. C. H. No. 454. 

"Ashland county-Sec. 'B,' Jeromeville-Sullivan road, Pet. No. 2043, 
I. C. H. No. 454. 

"Ashland county-Sec. 'F,' Ashland-Oberlin road, Pet. No. 2036, I. C. 
H. No. 144. 

"Delaware county-Sec. 'D,' Columbus-Wooster road, Pet. No. 2295, 
I. C. H. No. 24. 

"Erie county-Sec. '0,' Milan-Elyria road, Pet. No. 2312, I. C. H. No. 
288. 

"Erie county-Sec. 'N,' Milan-Elyria road, Pet. No. 2312, I. C. H. 
No. 288. 

"Vinton county-Sec. 'A,' McArthur-Gallipolis road, Pet. No. 3041, 
I. C. H. No. 398. 

I find these resolutions to be in regular form and am, therefore, returning the same 
with my approval endorsed thereon. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1930. 

CHILDREN'S HO:\IE-CHILDREN OF DIVORCED WO:\IAN-cANNOT 
SECURE LEGAL SETTLEMENT UNTIL TWELVE MONTHS HAVE 
ELAPSED FROM DATE OF DECREE-CHILDREN NOT ELIGIBLE 
TO BE RECEIVED IN CHILDREN'S HO~IE IN COUNTY OF RES
IDENCE OF MOTHER UNTIL SUCH TIME HAS ELAPSED. 

The children of a divorced woman cannot secure a new legal settlement through the 
mother in whose custody they have been placed through the decree until twelve months have 
elapsed from the date of the decree. 

Until such time has elapsed the children are not eligible to be received in a childrens' 
home in the county of the residence of the mother whose residence before the decree of di-
vorce was granted was in another county. · 

CoLUMBus, 0Hro, September 19, 1916. 

Board of State Charities, Columbus, Ohio. 

GENTLEMEN:-Your request ·of August 10, 1916, for an opinion is as follows: 

"We submit to your consideration the following statement and query 
for an opinion as to proper procedure: 

"About three years ago John Doe deserted his wife and two children 
in 'A' county. His wife Mary Doe, applied to the children's home of that 
county for the admission of her two children. Upon investigation it was 
found that they had not resided in the county for one year. In accordance 
with the provisions of section 3094 G. C. the superintendent of the home 
removed the children to the home of 'B' county within which this family had 
previously resided. The children were received by the superintendent of 
the home of 'B' county, where they were kept and cared for for more than 
two years. Nearly one year ago the mother instituted divorce proceedings 
against her husband. The divorce was granted by the common pleas court 
of 'A' county wherein she has continued to reside since the time of deser
tion. The court also granted her the custody of her two children, although 
she has never maintained a home of her own, being e¢ployed as a domestic. 
She h'i:t's secured the release of these children from the home in 'B' county 
and now seeks to have them ll.dmitted to the home of 'A' county. The trus
tees of the home of 'A' county decline to receive the!'!e children on the ground 
that Mary Doe has not obtained a poor law settlement because she was re
ceiving a form of public aid through the care of her children in the home of 
'B' county. (See section 3477 G. C.). They contend that they are still 
liable to be cared for in 'B' county. 

"Query: Is the home of 'A' county, through its board of trustees war
ranted in accepting these children, provided they need institutional care, 
or should they be returned to the home in 'B' county?" 

At the outset, it will be observed that while the wife referred to in your com
munication was deserted in 'A' county about three years ago, an application for di
vorce was instituted by the wife less than one year ago in 'A' county, where she has 
continued to reside since the time of desertion by her husband. At the time of the 
granting of the divorce the custody of her two children was given to her, and I under
stand from statements made by your Mr. Shirer that they are now being maintained 
in the home in which the mother is employed as a domestic in 'A' county. 
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Section 3089 G. C., as amended 103 0. L. page 890, which refers to what chil
dren may be admitted to cou'nty children's homes, is in part as follows: 

"The home shall be an asylum for children under the age of eighteen 
years, of sound mind and not morally vicious and free from infectious or con
tagious diseases, who have resided in the county not leB'S than one year, and 
for such other children under such age from other counties in the state where 
there is no home, as the trustees of such home and the persons or authority 
having the custody and control of such children, by contract agree upon, 
who are, in the opinion of the trustees, suitable children for admission by 
reason of orphanage, abandonment or neglect by parents, or inability of 
parents to provide for them." 

Reference is made in your letter to the fact that the trustees of the children's 
home in 'A' county decline to receive the children, claiming that the mother has not 
obtained a poor law settlement because she was receiving a form of public aid through 
the care of her children in the home of 'B' county, reliance being placed by ~he trus
tees upon the provisions of section 3477 of the General Code which defines legal set
tlement in language as follows: 

"Sec. 3477. Each person shall be considered to have obtained a legal 
settlement in any county in this state in which he or she has continuously 
resided and supported hinself or herself for twelve consecutive months, with
out relief under the provisions of law for the relief of the poor, subject to the 
following exceptions: * • *" 

The fact that the children of the mother referred to were inmates of the children's 
home of the county in which the mother formerly resided is not to be taken as a bar 
to the mother's securing a legal settlement in another county where she may have 
continuously resided and supported herself for twelve consecutive months without 
relief under the provisions of law for the relief of the poor. There is, however, another 
feature to this case which to my mind is controlling, and which embraces the princi
ples laid down in the case of The Trustees of Spencer township in Guernsey county v. 
The Trustees of Pleasant township in Perry county, reported in 17 0. S. at page 32. 
The opinion of the court in that case is in part as follows: 

"1. The legal settlement of a minor child, member of his father's family, 
continues to be in the township where his father was last legally settled, not
withstanding the father removes with· his wife and children to a township in 
another county and there abandons them, if neither he nor his family remain 
in such township long enough to acquire a new settlement. 

"2. The abandoned wife, during coverture, is not legally able to ac
quire for herself or minor child a legal settlement different from that of her 
abandoned husband, the father of the child. 

"3. After such abandoned wife procures a divorce from her husband, 
she then, but not before, becomes able, as a femme sole to acquire for herself a 
legal settlement; and if her custody of the minor child, granted by the decree 
of divorce, has any effect, to make her legal settlement instead of her former 
husband's, the settlement of the child, such effect cannot follow until time 
enough elapses after the divorce and before her subsequent second marriage, 
to enable her to acquire a legaf settlement as a femme sole." 

Up to and including the time when the decree of divorce was granted to the mother 



ATTOR:t-.'"EY -GENERAL- 1593 

her legal settlement was in "B" county, notwithstanding the fact that she may have 
resided for two years or thereabouts in "A" county, as it is specifically held in the 
case above that "the abandoned wife, during coverture, is not legally able to acquire 
for herself or minor child a legal settlement different from that of her abandoned hus
band, the father of the child." 

Immediately upon the granting of the decree of divorce the status of the mother, 
a feme sole, became such that she might begin to acquire a legal settlement of her own 
independent of the one formerly had by reason of the fixing upon her of the legal set
tlement of her husband. 

In the case of Trustees of Bloomfield v. Trustees of Chagrin, reported in 5 Ohio 
Rep. page 316, it is held that: 

"The mother of an infant pauper settled in one township, does not change 
the infant's residence, by marrying a second husband settled in another town
ship, and there residing without the infant pauper." 

In the case under consideration the decree of divorce provided that the mother 
should have the custody of her children, and notwithstanding the fact they may have 
for some time remained in the children's home in "B" county, that fact would not 
interfere with the operation of the provisions of section 3477 G. C. supra, in so far as 
the mother was able to establish a legal settlement for herself from which a.legal set
tlement might be derived by the children. 

Under the facts presented by you it is my opinion that until twelve months shall 
have elapsed from the date of the granting of the divorce decree the mother could not 
be said to have acquired a new legal settlement different from the one cast upon her 
during coverture. However, when such time has elapsed and the mother has resided 
continuously and supported herself for twelve consecutive months in any county 

· without relief, under the provisions of l~w for the relief of the poor, she will have ac
quired a legal settlement, and when such settlement has been acquired, her children, 
who have been placed in her custody through the operation of the court's decree in 
the divorce proceedings, will derive a legal settlement from her. Until such time the 
trustees of the children's home of "A" county have ·no authority to receive the chil
dren referred to, and if such children are public charges the responsibility for their 
maintenance rests upon "B" county. 

Respectfully 
EDWARD C. TURNER, 

Attarneu-General. 
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1931. 

COLLATERAL INHERITANCE TAX-WHERE PERSON OTHER THAN 
THOSE EXEMPTED BY PROVISION OF SECTION 5331 G. C. TAKES 
AN ESTATE BY VIRTUE OF PROVISIONS OF SECTION 10581 G. C. 
-SAID ESTATE SUBJECT TO SAID TAX PRESCRIBED IN SECTION 
5331 G. C. 

Where a person, other than those exempted by the prollision of section 5331 G. C., 103 
0. L., 463, takes an estate by virtue of the prollisions of section 10581 G. C., said estate 
is subject to the collateral inheritance tax prescribed by said section 5331 G. C. 

CoLuMBUS, Omo, September 20, 1916. 

RoN. GEORGE THORNBURG, Prosecuting Attorney, St. Clairsuille, Ohio. 

DEAR Sm:-In your letter of September 11th you request my opinion as follows: 

"Wm. F. Fletcher died January, 1916, leaving a will which bequeathed 
all his property to his mother, Martha Fletcher, to her and her heirs forever. 

"Martha Fletcher died several years before her son, William F. Fletcher, 
died. Martha Fletcher left a daughter, Sarah E. McKirahan, her only child 
and heir, who is still living. Sarah E McKirahan gets all the property by vir
tue of section 10581 of the General Code. 

"Is this estate liable for the collateral inheritance tax? 

"The mother would not have been liable for the tax if she had been living 
and received the estate under the will. The daughter who is a sister of Wm. 
F. Fletcher, would have been liable if willed to her direct; Does the fact that 
the sister takes the property 'as the devisee would have done, if she had sur
vived the testator' as provided by section 10581 defeat the collection of the 
tax? 

It seems to me that since this estate passed to the sister direct without 
passing through the mother that the estate is liable for the tax. The estate 
amounts to about $25,000.00, and the attorneys for the estate think the 
tax should not be collected, hence I would like to have your opinion on the 
matter." 

Section 10581 G. C. provides as follows: 

"When a devise of real or personal estate is made to a child or other 
relative of the testator, if such c_hild or other relative was dead at the time 
the will was made, or dies thereafter, leaving issue surviving the testator, in 
either case such issue shall take the estate devised as the devisee would have 
done, if he had survived the testator. If such devisee leaves no such issue, 
and the devise'be of a residuary estate to him or her, and other child or rela
tive of the testator, the estate devised shall pass to, and vest in such residu
ary devisee surviving the testator, unless a different disposition be made or 
required by the will." 

As observed by you, by the foregoing provisions of section 10581 G. C., Sarah E. 
McKirahan, sister of William Fletcher, the testator, and daughter of Martha Fletcher, 
mother of the said William Fletcher, who is named as the beneficiary in the will in 
question and who died prior to the date of the death of the said William Fletcher, 



ATTOR~""EY -GE~""ER.U.· 1595 

takes the property mentioned and referred to in said will as the said Martha Fletcher 
would have done if she had survived the testator; the manifest purpose of the legisla
ture in enacting said provisions of said statute being to prevent the lapsing of a legacy 
or devise under the conditions therein prescribed. 

However, said section must be read in connection with the provisions of the will 
itself and it cannot be said that the said Sarah E. McKirahan has any greater rights, 
in so far as the collateral inheritance tax is concerned, than she would have had if 
she had been named in said will in place of her mother, Martha Fletcher, and had 
taken directly by the terms of said will. In this connection it must be observed that 
section 5331 G. C., providing for the collateral inhertiance tax, is a statute of later 
enactment than section 10581 G. C. and the provisions of the latter section must be 
considered as modified by the limitations of the former section in respect to the right 
of the said Sarah E. McKirahan to take the estate in question. 

Section 5331 G. C. (106 0. L. 463) provides in part that: 

"All property within the jurisdiction of this state, and any interests 
therein, whether belonging to inhabitants of this state or not, and whether 
tangible or intangible, which pass by will or by the intestate laws of the state, 
or by deed, grant, sale or gift, made or intended to take effect in possession 
or enjoyment after the death of the grantor, to a person in trust, or other
wise, other than to or for the use of father, mother, husband, wife, lineal 
descendant or adopted child, shall be liable to a tax of five per cent. of its 
value above the sum of five hundred dollars. * * *" 

In view of the above provisions of said section 5331 G. C. it is evident that the 
said Sarah E. McKirahan, as sister of the testator, is not exempted by said provisions 
from the tax therein prescribed. I am of the opinion therefore, in answer to your 
question that the estate, referred to in your letter, in excess of the sum of five hun
dred dollars mentioned in said section, is subject to said collateral inheritance tax. 

Respectfully, 
EDWARD C. TURNER, 

A lturney-General. 
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1932. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, 
BELMONT, OHIO. 

CoLUMBUs, OHio, September 20, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE :-Bonds of Belmont county, Ohio, in the amount of $78,960, in 
anticipation of the collection of taxes and assessments for the improvement 
of McMahon's Creek road in Richland township, being one bond of $960 
and 78 bonds of $1,000 each." 

I have examined the transcript of the proceedings of the county commissioners 
and other officers of Belmont county in connection with the above bond issue; 
also the bond and coupon form submitted by The Columbus Blank Book Manu
facturing Company, and I find the same regular and in conformity with the pro
visions of the General Code. 

I am of the opinion that said bonds drawn in accordam:e with the form sub
mitted and executed by the proper officers will, upon delivery, constitute valid and 
binding obligations of Belmont county. Respectfully, 

1933. 

Enw ARD C. TuRNER, 
Attorney-Ge11eral. 

APPROVAL, TRANSCRIPT OF PROCEEDIN"GS FOR BOND . ISSUE BY 
MONROE TOWNSHIP RURAL SCHOOL DISTRICT, MADISON 
COUNTY, OHIO. 

CoLUMBUS, OHio, September 20, 1916. 

l11dustrial Commissio11 of Ohio, Columbus, Ohio. 
GENTLEMEN ;-

"RE :-Bonds of Monroe township rural school district, Madison 
county, Ohio, in the sum of $5,000, being ten bonds of $500 each numbered 
consecutively from 81 to 90 inclusive, and being the remaining unsold part 
of a bond issue of $45,000, of which bonds amounting to $40,000 have been 
heretofore purchased by and delivered to the commission." 

I have examined the transcript of the proceedings of the board of education 
of Monroe township rural school district, Madison county, Ohio, relatively to said 
original issue of $45,000; also the transcript of the supplementary proceedings 
authorizing the sale of the remaining $5,000 of said bonds; also. the bond and 
coupon form submitted, and I find the same regular and in conformity with the 
provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted, when executed by the proper officers will, upon delivery, constitute valid 
and binding obligations of said Monroe township rural school district. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 
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1934. 

MUNICIPAL CORPORATI0~-NOT DUTY OF BUREAU TO INSTALL 
SYSTDi OF ACCOUNTING FOR CITIES-DUTY OF CITY AUDITOR 
OR VILLAGE CLERK-COUNCIL APPROPRIATES IN CITIES AND 
CITY AUDITOR E:YIPLOYS EXTRA CLERKS FOR SUCH PURPOSE
IN VILLAGE COUNCIL PROVIDES EMPLOYES. 

It is not the duty of the< bureau of inspectio1~ and supervisioJ~ of public offices· 
to install system of accounting prescribed by it for municipalities. 

It is the duty of the city auditor or village clerk so to do. 
If council creates the positions and appropriates money necessary therefor, city 

auditor may employ extrq clerks. In villages council provides employes. 

CoLUMBUS, OHIO, September 20, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of September 13, 1916, you wrote to me as follows: 

"The bureau of inspection and supervision of public offices has recently 
formulated a new system of accounting for municipalities. In considera
tion of the provisions of section 277 G. C., together with section 42~ G. C. 

" ( 1) Is it a duty of the bureau to install such system in the various 
municipalities? 

"(2) Has the bureau authority to assign state examiners to do the 
installation and charge the taxing district therefor in the same manner as 
charge is made for f!xaminations? 

"(3) Is it the duty of the city auditor of such municipality to install 
such system, the forms and procedure being furnished him by the bureau? 

" ( 4) If so, has the city auditor the power, with authority of council, 
to engage extra help to enable him to install such system?" 

Section 4283 of the General Code provides as follows: 

"In the following provisions of this chapter, the word 'city' shall include 
'village', and the word 'auditor' shall include 'clerk'." 

Section 4284 of the General Code, referred to in your letter, provides in part 
as follows: 

"At the end of each fiscal year, * * * the auditor shall examine 
and audit the accounts of all officers and departments. He shall prescribe 
the form of accounts and reports to be rendered to his department, and 
the form and method of keeping accounts by all other departments, and, 
subject to the powers and duties of the state bureau of inspection and 
supervision of public offices, shall have the inspection and revision thereof. 
* * *" 

This section as it appears in the General Code is a codification of the section 
as the same was enacted in 98 0. L. 196. 

Section 277 G. C. referred to in your letter provides as follows: (101 0. L. 382). 

"The auditor of state, as chief inspector and supervisor, shall prescribe 
and require the installation of a system of accounting and reporting for the 
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public offices, named in sectiqn two hundred seventy-four. Such system 
shall be uniform in its application to offices of the same grade and accounts 
of the same class, and shall prescribe the form of receipt, vouchers and 
documents, required to separate and verify each transaction, and forms of 
reports and statements required for the administration of such offices or 
for the information of the public." 

Since section 277 G. C. is the later enactment it must govern in so far as 
the same is not in harmony with section 4284 G. C. 

'Section 277 G. C. provides that the auditor of state shall prescribe and require 
the installation of a systeni of accounting and reporting for public offices, but 
does not state that the same shall be installed by the bureau. Therefore, in 
answer to your first question I am of the opinion that it is riot the duty of the 
bureau to install the system prescribed by it- in the various municipalities. 

Not being required to install the system, an answer to your second question 
becomes unnecessary. 

Since the auditor of state, as chief inspector and supervisor, is given the duty 
to prescribe and require the installation of a system of accounting and reporting 
for public offices, it necessarily follows, in answer to your third question, that it 
is the duty of the city auditor or village clerk to install the system required, the 
forms and procedure being furnished by the bureau. 

,Section 4214 G. ·c. provides that council shall determine the humber of clerks 
and employes in each department of the city government and fix by ordinance or 
resolution their compensation. Under section 4216 G. C. council may provide such 
employes for the village as they may determine, and section 4219 G. C. provides 
that council shall fix the compensation of all employes in the village government. 

Since the matter of the empfoyment of employes in both the city and village 
governments is left to council, I am of the opinion, in answer to your fourth 
question, that in cities if council prescribes extra clerks to install a system of ac
counting prescribed by the bureau and fixes the compensation of the same the 
city auditor would have the power to employ such extra clerks and pay them the 
amount as fixed by council. In villages council provides the employes. 

1935. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

BOARD OF EDUCATION-WHEN PUPILS WHO ARRIVE AT AGE OF 
SIX YEARS AFTER BEGINNING OF SCHOOL YEAR MAY ENTER 
UPON FIRST YEAR'S WORK-BOARD MAY ADOPT REASONABLE 
RULES AND REGULATIONS GOVERNIN'G THE SAME. 

Boards of education may adopt reaso~table rules and regulations governing the 
time at which pupils who arrive at the age of six years after the beginning of tJw· 
school year may enter upon the first year's work of the elementary schools. 

CoLUMBUS, OHIO, September 21, 1916. 

HoN. MILTON HAINES, Prosecuting Attorney, Marysville, Ohio. 

DEAR SrR:-Yours under date of September 15, 1916, is as follows: 
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"Section 7681 of the General Code of Ohio (106 0. L., 489), provides 
in part as follows: 

"'The schools of each district shall be free to all youth between six 
and twenty-one years of age, who are children, wards or apprentices of 
actual residents of the district, including children of proper age who are 
inmates of a county or district or of any public or private children's home 
or orphans' asylum located in such a school district, but the time in the 
school :year at which begi1111ers maJ,' e11ter upon the first year's work of the 
elementary schools shall be subject to the rules and regulations of the local 
boards of education.' 

"The Darby township rural school board of our county at a regular 
meeting of the board passed the following rule: 'That no pupil who has not 
attained the age of six years before November 1st of the school year shall 
be admitted during said school year, and must enter at beginning of the 
year.' 

"I would greatly appreciate the favor if you would give me an opinion 
as to this rule being legal and can the board enforce it. 

"I am very much in doubt as to this rule being enforcible, but because 
of the reading of the section which I have underscored, I desire your 
opinion." 

Under date of January 13, 1911, my predecessor, Hon. Timothy S. Hogan, 
rendered an opinion to Hon. George D. Klein, prosecuting attorney Coshocton 
county, found at page 1018 of the report of the attorney-general for that year, 
on the question ot whether or not the board of education of an incorporated 
village has the legal authority to refuse to admit pupils, who become six years 
of age in the middle of the school term after the holidays, to the first grade, as 
follows: 

"Upon careful examination it is the opinion of this department that 
under section 7681 of the General Code, which provides: 

"'The schools of each district shall be free to all youth between six and 
twenty-one years of age, who are children, wards or apprentices of 
actual residents of the district, including children of proper age who are 
inmates of a county or district children's home located in such a school 
district, at the discretion of the board of education, etc.', 

there is no power given to the board of education in any district to refuse 
the right of admission to any pupil of school age to enter such school upon 
becoming of said lawful ag-e. 

"Further, under section 4750 of the General Code, the board or boards 
of education have the statutory authority to make such rules and regula
tions as it deems necessary for its government and the government of its 
employes and the pupils of the schools, but it does not give authority to 
the board of education to make any rule which will deprive a student of 
the proper school age, under said section above referred to, admission 
to said school." 

The foregoing opinion was rendered prior to the amendment of section 7681 
G. C., 103 0. L. 897, and its subsequent amendment in 106 0. L. 489. At the time 
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the above opinion was rendered, that part of section 7681 G. C., therein quoted, 
was followed in the same sentence by the following provision: 

"but the time in the school year at which beginners may enter upon 
the first year's work of the elementary schools shall be subject to the rules 
and regulations of the local boards of education." 

This provision my predecessor failed to consider. Here in plain and un
equivocal language was the same provision as at present found in section 7681 
G. C., which confers upon local boards of education full authority to control, by 
rules and regulations, the time in the school year at which beginners may enter 
upon the first year's work of the elementary school. This provision has no other 
meaning than that the board of education may determine by rule or regulation 
the time or times within the school year at which children, who are not six years 
of age at the beginning of the school year, but who arrive at that age within the 
school year, may enter school and begin the first year's work. That is to say, this 
provision vests in the boards of education power to exercise their sound discretion 
in the adoption of reasonable rules and regulations governing this matter. 

Section 4750 ·G. C. also confers upon boards of education power to make such 
rules and regulations as it deems necessary for its government and the govern
ment of its employes and the pupils of the schools. This provision, however, adds 
nothing to the power conferred by section 7681, supra, in respect to the time when 
pupils may begin the first year's work in the elementary school. 

There being vested in the board the authority to exercise its discretion in the 
matter, its action would not be interfered with by courts except for fraud or 
gross abuse of its discretion. 

I am hardly prepared to say that the rule stated by you would constitute such 
gross abuse of discretion, but in the absence of further facts tending to show a 
substantial foundation in reason for such rule, I am much inclined to the view 
that it approaches very nearly the limit of such discretion. Each case may involve 
facts peculiar to itself, which would be controlling, thus rendering it difficult to 
lay down a fixed rule which may be applied to all cases. Many schools have adopted 
the rule that pupils may begin the first year's work in the elementary school either 
at the beginning of the year or at the term beginning after the holiday vacation. 
This I consider a reasonable rule and one in the nature of which the necessity in 
the case, in most instances, demands. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 
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1936. 

FISH AND GA~IE LAWS-PROSECUTIOXS IXSTITUTED BY AFFIDAVIT 
OF GA:\IE WARDEN-OFFEXSE XOT C0:\1:\IITTED IN PRESENCE 
OF SUCH \V ARDEX-COSTS CANXOT BE COLLECTED FROM 
COUXTY IX. CASE OF ACQUITTAL OR DISCHARGE OF DEFEXDAXT 
FRO:\I CUSTODY-PROVISO WHEN COSTS CAX BE COLLECTED 
FRO:\I COUXTY. 

Where a prosecution is institttted under the fish and game laws, by affidavit 
of a warden or other officer authorized by law to prosecute such cases, and the• 
of!e11se was 11ot committed in the presence of such warden or officer, costs incurred 
therei11 ca11 not be collected from the count::; in case of an acquittal or discharge 
of the defendant from custody, unless the prosecution was i1zstituted with the ap
proval of the prosecuting attorney of the county where the offense was comnz-itted, 
or the attor11ey-gelleral. 

CoLUMBUS, 0Hro, September 21, 1916. 

"Bureau of lllspectioll and Su_pervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-Your letter of September 15, 1916, asking my opinion, received 
and is as follows: 

"\Ve would respectfully request your written opinion upon the following 
questions: 

"Where a prosecution is instituted under the fish and game laws of 
the state, and the provisions of section 1397, General Code, are not observed, 
may the costs incurred be paid from the county treasury in cases where the 
defendant is acquitted, pursuant to the provision of section 1404, G. C.?" 

Section 1393 G. C. (106 0. L. 170) provides in part as follows: 

"The chief warden, special wardens and deputy state wardens shall 
enforce the provisions of this act and the laws relating to the protection, 
preservation and propagation of birds, fish and game." 

Section 1397 G. C. provides in part as follows: 

"Sheriffs, deputy sheriffs, constables and other police officers shall 
enforce the laws for the protection, preservation and propagation of birds, 
fish and game." 

Section 1404 G. C. provides that: 

"A person authorized by law to prosecute a case under the provisions 
of this chapter shall not be required to advance or secure costs therein"; 

and further provides that in case the defendant be acquitted or discharged from 
custody, the costs shall be certified to the county auditor and after correction by 
him shall be paid to the person or persons entitled thereto. 

Section 1397 G. C. supra also provides: 

'"Prosecutions by a warden or other police officer for offenses not com
mitted in his presence shall be instituted only upon the approval of the 

20-Vol. II-A. G. 
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prosecuting attorney of the county in which the offense 1s committed or 
upon the approval of. the attorney-general." 

It is quite evident from the foregoing provisions of law that one of the pur
poses, if not the moving purpose, of the legislature, in providing for approval by 
the prosecuting attorney or attorney-general of prosecutions for offenses not com
mitted in the presence of the officer, instiuted by a warden or other police officer, 
none of whom are required to advance or secure costs, was to prevent the institu
tion and the consequent incurring of costs in cases in which the facts or the 
available evidence did not justify such action. 

Aside from the plain provisions of section 1397 G. C. supra, to the effect that 
such prosecutions "shall be instituted only" upon the approval of the prosecuting. 
attorney or attorney-general, it is clear that this very proper intention of the legis
lature can be carried out only by a proper showing to the court, before the affidavit 
is filed and a warrant issued thereon, that the provisions of said section have been 
complied with. I believe it was the intention of the legislature that the require
ments of said section _1397 supra should operate not only to place a duty upon the 
officer, but as well to place a limitation upon the court, and that if costs are incurred 
in such -a case without the required. approval, such costs can not be collected from 
the county treasury. 

In conferring the jurisdiction upon the courts to hear and determine these 
cases, the legislature undoubtedly had the right to place such limitations and con
ditions upon the right to exercise the jurisdiction as it deemed best, and in view 
of the very evident purpose of the legislature to protect the county from the 
payment of unnecessary costs, I am forced to conclude that the language used 
must be interpreted as a limitation upon the court. No other interpretation will 
adequately 'accomplish such protection. 

"In other words, the provisions of said section 1397 affect the jurisdiction of 
the court and failure to comply with them has the same effect upon the payment 
of costs as the absence of any other element of jurisdiction, and "a court dis
missing a case for want of jurisdiction has no power to render judgment for 
costs." ~oore v. Boyer, 42 0. S. 312. 

Specifically answering your question, you are advised that where a prosecu
tion is instituted under the fish and game laws of the state by a warden or other 
officer authorized by law to prosecute, and the provisions of section 1397 are not 
observed, costs incurred therein should not be paid from the county treasury. · 
It should be remembered that this opinion applies· only to prosecutions instituted 

. by affidavit filed by a warden or other officer authorized by law to prosecute this 
class of cases. 

Respectfully, 
Eow ARD C. TuRNER, 

A ttoruey-Gmeral. 
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1937. 

APPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOND ISSUE BY 
VILLAGE OF GRANDVIEW HEIGHTS, OHIO. 

CoLl::IIBt:s, OHIO, September 22, 1916. 

lt~dustrial Commission of Ohio, Columbus, Ohio. 
GE:.;TLE.l.1EX :-

"RE :-Bonds of the village of Grandview Heights in the sum of $700.00 
issued in anticipation of the collection of special assessments for the im
prO\'ement of Fairview avenue from the north line of First avenue to the 
north corporation line, by the construction of sidewalks, being three bonds 
of $100.00 each and two bonds of $200.00 each." 

I have examined the transcript of the proceedings of the council and other 
officers of the village of Grandview Heights relative to the above bond issue; also 
the bond and coupon form attached, and I find the same regular and in conformity 
with the provisions of the General Code. 

I am of the opinion that said bonds when executed and signed by the proper 
officers will, upon delivery, constitute valid and binding obligations of the village of 
Grandview Heights. Respectfully, 

1938. 

Enw ARD C. TuRNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
VILLAGE OF GRANDVIEW HEIGHTS, OHIO. 

CoLUMBt:S, OHIO, September 22, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE :-Bonds of the village of Grandview Heights in the sum of 
$5,850, issued in anticipation of the collection of special assessments on 
beriefitted property and to pay the village's portion of the cost of improving 
First avenue from Grandview avenue to the west corporation line by con
structing sidewalks, being five bonds of $1,000, each, one bond of $200, 
one bond of $300, and one bond of $350." 

I have examined the transcript of the proceedings of the council and other 
officers of the village of Grandview Heights relative to the above bond issue; also 
the bond and coupon form attached, and I find the same regular and in conformity 
with the provisions of the General Code. 

I am of the opinion that said bonds when properly drawn and executed by 
the proper officers will, upon delivery, constitute valid and binding obligations of 
the village of Grandview Heights. Respectfully, 

Enw ARD C. TuRNER, 

Attorney-General. 
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1939. 

APPROVAL, TRANSCRIPT OF PROCEEDI:'\GS FOR BOXD ISSUE BY 
BEDIOXT COUXTY, OHIO. 

CoLUMBUS, OHIO, September 22, 1916. 

lndutrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

''RE :-Bonds of Belmont county, Ohio, in the sum of $20,000 for the 
purpose of purchasing and equipping an experiment farm, being twenty 
bonds of one thousand dollars each." 

I have examined the transcript of the proceedings of the county commissioners 
and other officers of Belmont county relative to the above bond issue, and I find 
the same regular and in conformity with the provisions of the General Code. 

I am of the opinion that Belmont county, by virtue of the proceedings set 
forth in the transcript, is authorized to issue bonds in the amount and for the 
purpose indicated, and that said bonds, when properly drawn and executed, will 
constitute valid and binding obligations of Belmont county. As no bond form 
has as yet been submitted for my consideration, I suggest that I have an opportunity 
to examine them before they are finally accepted. 

Respectfully, 
Eow ARD C. TuRNER, 

A ttonzey-General. 

1940. 

JUSTICE OF PEACE, POLICE JUDGES AND MAYORS-FEES OF CON
STABLES, CHIEF OF POLICE, MARSHAL OR OTHER OFFICER 
UXDER SECTION 13426 G. C. REFER TO ALL CLASSES OF CASES 
E"X_U11ERATED IN SECTION 13423 G. C.-IF OTHER S;ERVICES BE
SIDES MAKING ARRESTS Al\D SUBPOENAil\G WITl\ESSES ARE 
REQUIRED OF OFFICERS 1IEXTIONED IN SECTIO~ 13436 G. C. 
THEY ARE EX TITLED TO ADDITIONAL FEES. 

1. Section 13436 G. C. refers to all the classes of cases enumerated in section 
13423 G. C. wherein impriso111nent is a part of the punishment. 

2. If other services besides making arrests and subpoenaing witnesses are 
required of officers mentioned in section 13436 G. C. they are entitled to fees for 
such additio11al service. 

CoLUMBUS, OHIO, September 22, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEME:-< :-I am in receipt of your letter of September 18, 1916, to the 
following effect: 

"Kindly give us your opinion on the following propositions at an early 
date: 

"1st. Does section 13436 G. C. refer to all the classes of cases enum
erated in section 13423 or only to those originally mentioned in section 
3718a R. S.? 
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"2nd. If other services besides making arrests and subpoenaing wit
nesses should be required of the officers mentioned in section 13436 G. C., 
are they entitled to fees for such additional service?" 

Section 3718a of the Revised Statutes gave final jurisdiction to a justice of 
the peace, police judge or mayor of any city or village in certain offenses designated 
therein. \Vhen the statutory law of Ohio was codified by the codifying commis
sion in 1910 the jurisdiction provided for in section 3718a R. S. was united with 
other jurisdictions, and the combination of such jurisdiction was enacted in section 
13423 of the General Code. The provisions of section 13436 G. C.-which was 
prior to codification a part of section 3718a R. S.-were separated from said 
section and enacted as a general provision of law under section 13432 et seq. G. C. 

A comparison of the provisions of section 13423 G. C. with the provisions of 
section 3718a R. S., so far as final jurisdiction is concerned, will disclose that there 
are many matters contained in section 13423 that were not contained in section 3718a 
R. S. An examination of said section will also disclose that it has since been 
amended in 103 0. L. 539. Section 13423 as it now exists sets forth the final 
jurisdiction of justices of the peace, police judges and mayors of cities and villages 
m the cases mentioned. 

Section 13432 G. C. is general in its application and provides as follows: 

"'In prosecutions before a justice, police judge or mayor, when im
prisonment is a part of the punishment, if a trial by jury is not waived, 
the magistrate. not less than three days nor more than five days before the 
time fixed for trial, shall certify to the clerk of the court of common pleas 
of the county that such prosecution is pending before him." 

Section 13436 G. C., which is contained under the same chapter as section 
13432 G. C., provides as follows: 

"In pursuing or arresting a defendant and in subpoenaing the wit
nesses in such prosecutions, the constable, chief of police, marshal or other 
court officer shall have like jurisdiction and power as the sheriff in criminal 
cases in the common pleas court, and he shall receive like fees therefor." 

The words "in such prosecutions," as found in section 13436 G. C. undoubtedly 
apply to the prosecutions mentioned in section 13432 G. C. I therefore advise, 
in answer to your first question, that section 13436 G. C. refers to all the classes 
of cases enumerated in section 13423 G. C. 

· Coming now to a consideration of the second question submitted : 
Section 13436 G. C. pro\·ides that in prosecutions wherein imprisonment is a 

part of the punishment and in which final jurisdiction is granted, the constable, etc., 
in pursuing or arresting a defendant or subpoenaing witnesses "shall have like 
jurisdiction and power as the sheriff in criminal cases in the common pleas court, 
and he shall receive like fees therefor." 

As I view the provisions of this section of the statutes it prescribe'> solely 
what the fees for pursuing or arresting a defendant or subpoenainJ witnesses shall 
be. It does not limit in any way the payment of any other fees. 

I am therefore, of the opinion, in answer to your second question, that if other 
services besides pursuing or arresting a defendant or subpoenaing witnesss are 
required of the officers mentioned they would be entitled to the fees prescribed in 
other sections of the statutes for such sen·ices by such officers. 

Respectfully, 
EDWARD c. Tl:RXER, 

A ttor11ey-Geaeral. 
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1941. 

APPROVAL, LEASES FOR CERTAIN CANAL AND RESERVOIR LAKDS
BRIDGEWATER MACHINE COMPAXY-LANCASTER LENS COM
PANY- F. G. STRICKLAND-A. R. TARR-GEORGE MARTIN. 

CoLUMBUS, OHio, September 22, 1916. 

HoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 

DEAR SIR :-I have your communication of September 20, 1916, transmitting 
to me for examination the following leases of canal and reservoir lands: 

Valuation 
The Bridgewater Machine Co. for canal land at Akron----------$1,000.00 
The Lancaster Lens Co. abandoned canal land at Lancaster------ 1,250.00 
Frederick Guy Strickland, cottage site in bank lot No. 5, Lake 

St. Marys ----------------------___________________________ _ 
A. R. Tarr, driveway over reservoir bank, Indian Lake _________ _ 
Geo. Martin, N lh lot No. 18 east bank, Lake St. Marys ________ _ 

300.00 
600.00 
166.66 

I find these leases to be in regular form and am therefore returning the same 
with my approval endorsed upon the triplicate copies thereof. 

1942. J 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

CORPORATION-TAX ON INCREASE OF CAPITAL STOCK-EXEMP
TION OF SECTION 5519 G. C. NOT APPLICABLE TO INCREASE OF 
ISSUED AND OUTSTANDING CAPITAL STOCK AS A PART OR ALL 
OF THE INCREASE IN AUTHORIZED CAPITAL STOCK OF COR
PORTION MADE WITHIN SIX MONTHS PERIOD PRESCRIBED BY 
SAID SECTION-WHERE ARTICLES OF INCORPORATION FILED 
AND ORGANIZATION EFFECTED PRIOR TO SIX MONTHS PERIOD. 

The exemptz!m provision of section 5519 G. C. is not applicable to the increase 
of issued a11d outstandi11g capital stock as a part or all of the increase in the 
authorized capital stock of a corporation made witlzi1~ the six months period pre-, 
scribed by said section, where the articles of incorporation of said corporation were 
filed a1id its organizatio11 effected prior to said six 111011tlzs period. 

CoLUMBt:S, Oaro, September 23, 1916. 

The·Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-Your letter of September 7, 1916, is as follows: 

"The commission respectfully requests that you furnish it your written 
opinion upon the following question: 

"The National-Acme Manufacturing Company, a corporation organized 
under the laws of Ohio with its principal office at Cleveland, Ohio, on the 
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29th day of February, 1916, increased its authorized capital stock from 
$2,500,000 to $9,000,000--the original $2,500,000 of stock had been sub
scribed and issued. On the first day of May, 1916, the company made its 
report to this commission showing that its authorized capital stock was 
$9,000,000 and that the amount of its subscribed, issued and outstanding 
stock was $6,500,000. The commission certified to the auditor of state the 
item of $6,500,000 and the company was charged upon the duplicate in the 
hands of the treasurer with 3/20 of one per cent upon that amount. The 
company now makes application to the commission for review and correction 
of its finding that the amount upon which it is required to pay taxes for 
the year 1916 is $6,500,000, claiming in its application that the amount of 
the increase of its capital stock over and above $2,500,000 is not subject 
to the franchise tax for the year 1916 by reason of the exemption provided 
for in section 5519 of the General Code. The company also refers. to an 
opinion of the attorney general under date of February 5, 1903 (Volume 5, 
page 865). 

"Since the creation of the tax commission, its ruling has been contrary 
to the opinion of the attorney-general above cited. It has been the uniform 
practice of the commission to charge corporations with the increased 
amount of capital stock regardless of whether it was increased. within six 
months prior to the making of the report or not. 

'"Please advise the commission as to your interpretation of the law 
in this and in similar cases. 

"If it is in accordance with your practice, ~Ir. vV. E. Guerin, Jr., of 
Cleveland, attorney for the above named company, desires to submit to 
you his views in this matter." 

I am in receipt of a letter from :VIr. Guerin, of counsel for the above mentioned 
company, under date of September 11th, enclosing memorandum in support of 
the application filed with your commission by said company under authority of 
section 5504 G. C. Reference will hereafter be made to the argument presented 
in said memorandum by ~Ir. Guerin in support of his contention that the amount 
of the increase of the issued and outstanding capital stock of said company over 
and above the original issue of $2,500,000, which increase was made within the 
six months next preceding ~lay 1, 1916, is not subject to the franchise tax for 
said year. 

From your statement of facts it appears that The I'\ ational Acm~ Manufactur
ing Company is a domestic corporation. The annual report, referred to in your 
letter, was filed with your commission by said company on ~fay 1, 1916, pursuant 
to the requirement of section 5495 G. C., which provides: 

"Between the first day of ~lay and the first day of July, 1911, and 
annually thereafter during the month of May, each corporation, organized 
under the laws of this state, for profit, shall make a report, in writing, to 
the commission, m such form as the commission may prescribe." 

Section 5497 G. C. provides: 

"Such report shall contain * * * 
"5. The amount of authorized capital stock and the par value of each 

share. 
"6. The amount of capital stock subscribed, the amount of capital 

stock issued and outstanding, and the amount of capital stock paid up. 

* * * 
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"8. The change or changes, if any, in the above particulars, made 
since the last annual report." 

As stated by you the report of the aforesaid company shows that on May 1, 
1916, the aforesaid company had an authorized capital stock of $9,000,000; that 
on said date the subscribed, issued and outstanding capital stock of said company 
was $6,500,000 and that on February 29, 1916, said company had increased its 
authorized capital stock from $2,500,000 to $9,000,000. 

Section 5498 G. C. provides: 

"Upon the filing of the report provided for in the last three preceding 
sections, the commission, after finding such report to be correct, shall, on 
the first Monday of July, determine the amount of the subscribed or issued 
and outstanding capital stock of each such corporation. On the first 
lVIonday in August, the commission shall certify the amount so determined 
by it to the auditor of state, who shall charge for collection, on or before 
August fifteenth, as herein provided, from such corporation, a fee of three
twentieths of one per cent. upon its subscribed or issued and outstanding 
capital stock, which fee shall be payable to the treasurer of state on or 
before the first day of the following October." 

In view of the foregoing it is evident that in certifying to the auditor of state 
the $6,500,000 of the capital stock of said company as subscribed, iss~ed and out
standing, your commission complied with the requirement of section 5498 
G. C., supra, and it became the duty of the state auditor to charge against said 
company on the duplicate in the hands of the state treasurer the fee of three
twentieths of one per cent. as prescribed by said section, on or before August 15, 
1916, unless it can be said that said company comes under favor of section 5519 
G. C. in so far as the $4,000,000, representing the increase in the issued and out
standing capital stock, is concerned. 

Section 5519 G. C. provides: 

"A corporation shall not be required to file its first annual report under 
sections one hundred and six to one hundred and fifteen, (G. C. 5495 to 
5504) inclusive, of this act, until the proper month, hereinbefore provided, 
for the filing of such report, next following the expiration of six months 
from the date of its incorporation or admission to do business in this 
state." 

It will be observed that under the above provtswns of section 5519 G. C. a 
corporation organized under the laws of this state, which was incorporated within 
the six months next preceding May 1, 1916, was not required to file for said year 
the annual report provided for in section 5495 G. C. et seq. of the General Code. 
Can it be said that this exemption applies to the increase of issued and outstanding 
capital stock as a part or all of the increase in the authorized capital stock of a 
company made within said six months period, where the articles of incorporation 
of said company were filed and its organization effected, as in the case under 
consideration, prior to said six months period? :\T r. Guerin contends that this 
question must be answered in the affirmative and the memorandum hereinbefore 
referred to is submitted in support of this contention. 

In said memorandum attention is first called to the cases of Emmerman v. 
Specialty Company, 14 0. F. D. 289, and Bank v. Altman, 14 0. F. D. 298, in which 
it was held that the fee or tax in question is for the privilege of exercising the 
corporate franchise for the ensuing and not for the preceding year. 
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The opinion of my predecessor, Hon. \\"ade H. Ellis (Attorney General's 
Reports 1904-1905, pages 69, 70), is cited in which it was held that the tax is 
for the whole year and that the statute does not provide for fractional parts of a 
year nor permit the return of a part of the fee where a corporation discontinues 
business during the year. This opinion was rendered to the then secretary of 
state under date of July 19, 1904, and was an interpretation of the latter part of 
section 1 of the so-called Willis law as originally enacted in 95 0. L. 124, requiring 
corporations to file annual reports with the secretary of state and to pay annual 
fees therefor, said part of said section providing that: 

'·Upon the filing of such report, the secretary of state shall charge and 
collect from such corporation a fee of one-tenth of one per cent. upon the 
subscribed or issued and outstanding capital stock of said corporation, to 
be not less than ten dollars in any case." 

As stated by ::O.Ir. Guerin the act as originally introduced in the general assembly 
provided an annual tax of one-tenth of one per cent. on the amount of authorized 
capital stock of a domestic corporation. But before the bill was finally passed it 
was amended so as to provide a tax upon the subscribed, or issued and out
standing capital stock of such corporation and was further amended by the in
sertion of the exemption claitse which now appears in section 5519 G. C. By 
subsequent amendment the per centum of the tax was increased to three-twentieths 
of one per cent. and the statute now requires said annual report to be filed with 
the state tax commission instead of the secretary of state (see section 5495 G. C.). 

In view of these facts it is argued by Mr. Guerin that the apparent intention 
of the general assembly was to permit domestic corporations incorporated within 
said six months period to escape the payment of this tax for the reason that in 
filing its articles of incorporation it had paid to the state the exact fee required 
by law for the purpose of exercising its corporate function within the state; that 
at the next period after said six months period it was required to file its report 
under the law as all other domestic corporations, but it was intended that each 
domestic corporation, new and old, should only be required to pay this tax or 
fee once in each year and that the purpose of the provisions of section 5519 G. C. 
is not only to encourage the incorporation of new companies, but to equalize the 
levying of the tax upon old and new corporations alike. 

I am unable to concur in this reasoning. The fee of one-tenth of one per 
cent. required by the state to be paid at the time of the filing of articles of incor
poration (section 176 G. C.) is not a fee for the privilege of exercising the cor
porate franchise and is not to be considered as taking the place of the annual tax, 
required by provision of section 5498 G. C., of a corporation for the exercise of 
such franchise during the first year of its corporate existence or any part of such 
year. :Mr. Guerin observes that the exemption clause in section 5519 G. C., supra, 
refers to the "date of incorporation" and does not use the words "articles of 
incorporation." He contends that the term "incorporation" as used in said section 
is broad enough to include an increase of capital stock as well as the original 
filing of articles of incorporation. 

I have already held in opinion X o. 585 of this department rendered to your 
commission on July 3, 1915, that, within the meaning of section 5519 G. C., the date 
of incorporation is the date upon which the certificate is filed in the office of the 
secretary of state showing that ten per cent. of the capital stock of the corporation 
has been subscribed, and inasmuch as said section limits the exemption to the 
filing of the first annual report, it seems clear to my mind that the term "incorpora
tion" cannot be said to comprehend proceedings for the increase of the capital 
stock of a corporation already organized. The provisions of the statutes as found 
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in section 8625 et seq. of the General Code, governing incorporation proceedings, 
are separate and distinct from the provisions of section 8698 et seq. of the General 
·code authorizing the increase of capital stock of a corporation and prescribing 
the proceedings relative thereto. 

Mr. Guerin calls atten,tion to a later opinion of my predecessor, Mr .. Ellis, 
(Attorney General's Report 1908-9, p. 83) in which it was held that where a 
corporation resulting from the proper and legal consolidation of two or more 
corporations in this state, filed its certificate of consolidation with the secretary of 
state during April, 1898, said corporation was not required to make an annual 
report and pay the annual franchise tax for said year. In support of this con
clusion Mr. Ellis cited the case of Ashley v. Ryan, 49 0. S. 504, affirmed 153 U. S. 
436, the court holding in this case that the effect of the consolidation is to form 
a new company by the extinguishment of the old ones. 

In view of this holding it is argued that an old corporation desiring to employ 
new capital in its business might in any year form a subsidiary corporation within 
said exemption period and then consolidate itself with said subsidiary corporation 
by filing a certificate of consolidation with the secretary of state and in this way 
avoid the payment of the franchise tax for said year on the increase of issued and 
outstanding capital stock. 

I do not think the holding in the opinion above referred to supports this con
tention. I am of the opinion that such an evasion could not operate to defeat the 
foregoing requirements of the statutes governing the filing of the annual report 
and the charging of the franchise tax. It is sufficient to observe, however, that 
the validity of such proceeding 1s not under consideration in determining the 
answer to your question. 

It is further contended that if the corporation in question IS liable for the 
tax on said increase of issued and outstanding capital stock for the year 1916 by 
virtue of the provisions of the statutes above quoted, said statutes are in conflict 
with the constitutional requirement of uniformity. In other words. Mr. Guerin 
contends that this construction gives to a new corporation filing its articles of 
incorporation within said six months period an unfair advantage and places on 
the corporation in question an unjust burden of taxation which is prohibited by 
said constitutional requirement. 

In view of what has already been said relative to the fee required by the 
statute to be paid at the time of filing of articles of incorporation and it being 
conceded that parts of a fractional year are not to be recognized for the purpose 
of determining said franchise tax and collecting the same, I do not think it can 
be said that any greater burden results to The National Acme Manufacturing 
Company from the aforesaid construction of the statute than that borne by any 
other domestic corporation organized prior to the six months period hereinbefore 
referred to. In exacting from said corporation the tax on all of its issued and 
outstanding stock on May 1, 1916, the statute operates the same on said corporation 
as on every other domestic corporation of the same class, i. e., those organized 
prior to said six months period. The error of Mr. Guerin is in assuming that the 
corporation in question belongs to the class of new corporations which were 
incorporated during said six months period. 

In view of the foregoing, I am unable to concur in the opinion of my pre
decessor, Hon. J. M. Sheets, referred to in your inquiry, rendered to the secretary 
of state, under date of February 5, 1903, in which it was held that the Willis law 
does not exact an annual fee on increased .capital stock of a corporation within 
six months from the time the increase was effected. The conclusion of Mr. 
Sheets is based on the mere statement that : 

"There would seem to be no more reason for exacting the annual tax 
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on the increase of capital stock within six months from the time the in
crease was effected, and the initial tax paid, than to exact the annual tax on 
the subscribed stock of a company within six months from the time of 
its organization or admission into the state and the payment of the initial 
fee or tax of one-tenth of one per cent." 

As I view it, Mr. Sheets, in making this statement, committed the same error 
relative to the purpose of the intial fee required at the ~ime of filing articles of 
incorporation and in respect to the class in which the corporation, organized prior 
to the six months period in question and increasing its capital stock within said 
six months period, must be placed, as that committed by Mr. Guerin in the respects 
hereinbefore set forth. 

I am of the opinion therefore in answer to your question that your commis
sion properly charged the tax prescribed by section 5498 G. C., supra, against all 
of the capital stock of The National Acme Manufacturing Company, subscribed, 
issued and outstanding on May 1, 1916, including the $4,000,000 of the increase in 
said capital stock referred to in your inquiry. This ruling will, of course, apply 
to similar cases where increases of capital stock are made in any year within said 
six months period. 

1943. 

Respectfully, · 
EDWARD c. TURNER, 

Attorney-General. 

COUNTY AGRICULTURAL SOCIETY-COUNTY COMMISSIONERS CAN
NOT SUBMIT QUESTION OF BOND ISSUE TO ELECTORS UNDER 
SECTION 9904 G. C. UNLESS SECTION 9901 G. C. IS COMPLIED WITH 
-NEW SITE MUST BE SELECTED FOR SAID PURPOSE AND NO
TICE MUST BE GIVEN TO COMMISSIONERS. 

Before the commissioners of a county can submit to the qualified electors op . 
such county the question of issuing bonds under se"ction 9904 G. C. the county 
agricultural society must comply with the requirement of section 9901 G. C., i. e., 
must select or secure a1~ option to purchase or lease a new site for holding county. 
fairs and must give to said co11nty commissioners the notice provided for in saidl 
section, containing the information therein prescribed. · 

CoLUMBUs, OHIO, September 23, 1916. 

RoN. JoHN E. BETTS, Prosecuting Attorney, Findlay, Ohio. 
DEAR SIR:-Your letter of September 15th is as follows: 

"Sections 9900-04 provide the method of selling and procuring grounds 
for use of agricultural societies. There are grounds in this county for 
that purpose, and my information is the county has paid the entire costs 
therefor. 

The agricultural society has notified the commissioners as provided 
by section 9900, that the present grounds are insufficient and unfit, etc., for 
the purposes of the society; that it is desired to purchase a new site; a 
certified copy qf the resolution of the directors of the agricultural society 
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was attached to the notice. The notice further reads: 'further we would 
say that we do not recommend any particular site, leaving that question 
for further determination." This notice is dated September 6th, and has 
been served on the commissioners since that time, requesting that an 
election be ordered by the commissioners, authorizing thirty-five thousand 
dollars bonds for the purpose of purchasing a new site. 

"It is apparent to me that a new site· may be purchased before the old 
one is disposed of, and by section 9902, but whether or not an election can 
properly be authorized by the commissioners for the issuance of bonds to 
purchase a new site, without a new site having been selected or held under 
option,. as provided by section 9901, is not clear. There is some indication 
in the kindred sections that such may be done, and also I think a stronger 
indication that it may not be done until a new site is selected and a definite 
amount designated to pay for the same, in order that a sum certain, and an 
amount necessary for the purpose may be provided for in the resolution 
.authorizing the election. 

"As it is desired to have this question submitted .to the voters of this 
.county, at the coming election, and as it is a matter of public interest here, 
I think it my duty to first obtain your opinion as to whether or not the 
.commissioners are authorized by law to pass a resolution providing for an 
.election, for the purpose of issuing bonds to purchase a new site, without 
.a new site having been selected or an option obtained therefor." 

Section 9900 G. C. provides : 

"V.Then a county society desires to sell its site in order to purchase 
.another, or if for any reason such site is unfit or insufficient for the pur
poses for which it is used, and at a regular meeting, by a vote of at least 
.a majority of all the members of its board of directors, upon a call of ·the 
"yeas and nays, it adopts a resolution for the purpose of securing the benefits 
hereof and declaring a <lesire to sell such site in order to buy another, or 
that the site has become unfit or insufficient, and that it is for the best 
interests of the society and county that such site be sold or leased, and a new 
one bought or leased, the society may sell or lease such old site and buy or 
lease a new one for holding county fairs as hereinafter provided. But in 
cases where· the county paid all or any portion of the purchase money for 
the site to be sold or leased, the written consent of the county commis
sioners shall first be given to such sale or lease. \Vithin thirty days after 
its passage, such board of directors shall give notice in writing to the 
commissioners of such county of the adoption of such resolution declaring 
the necessity of selling or leasing such site and of buying or leasing a new 
site, which notice shall contain or have annexed thereto a certified copy of 
the resolution, signed by the president and secretary of the board of 
directors." 

It ·appearing from your statement of facts that the cost of the grounds now 
used by your county agricultural society was paid by the county, it follows that 
by provision of the latter part of the statute above quoted the notice therein 
prescribed and the securing· of the written consent of your county commissioners 
are conditions precedent to the valid sale of said grounds. 

Section 9901 G. C. provides : 

"When such society has given notice to the commtsstoners as above 
provided, and has selected or secured options for the purchase or lease of 
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a new site for holding county fairs in such county, its board of directors 
shall immediately give notice of all of such facts to the commissioners, 
which notice, if such old site is sold or leased before the purchase or lease 
of the new one, shall state the amount for which it was sold or leased, also 
the amount of money necessary to acquire such new site, and the terms 
and conditions of the purchase or lease thereof, together with a full descrip
tion of the tracts or parcels of land and improvements thereon, included 
therein. After the filing of such notices, the commissioners may complete 
and carry into effect any contract or contracts which such society made 
for the purchase or lease of the new site." 

Section 9902 G. C. provides : 

"Payment for the purchase or lease of the land included in such site, 
and the improvements thereon, may be made by the county commissioners 
from any unappropriated funds in the county treasury at the time it is to 
be made. If no such funds are then in the treasury, the commissioners 
may issue the bonds of the county for such amounts as are necessary for 
the purchase or lease of the land and the improvements thereon. But if 
such old site is sold or leased before the new site is purchased or leased, 
in making the payment such society first shall apply the moneys realized 
from the sale or lease to the purchase or lease of the new site. If the old 
site is sold or leased after the purchase or lease of the new site, the amounts 
realized from such sale or lease shall be placed to the credit of the sinking 
fund for the redempion of bonds issued as hereinafter provided. Such 
bonds shall bear not more than five per cent. interest per ~nnum, payable 
semi-annually, not be sold at less than their par value, and shall be payable 
at such place, times, and in such denominations as the commissioners deter
mine." 

Section 9904 G. C. provides : 

· "Before issuing such bonds, the commissioners by resolution shall 
submit to the qualified electors of the county at the next general election 
for county officers held not less than thirty days after receiving from such 
agricultural society the notice provided for in section ninety-nine hundred, 
the question of issuing and selling such bonds, in amount and denomination 
as necessary for the purpose in view, and shall certify a copy of such 
resolution to the deputy state supervisors of elections of the county." 

In view of the plain terms of the foregoing provisions of the statutes it seems 
clear to my mind that before the commissioners of your county can issue bonds 
under authority of said statutes for the purpose mentioned in your inquiry, your 
agricultural society must have selected or secured an option for the purchase of 
a new site, and said county commissioners must be notified of this fact, which 
notice, if the old site is sold before the purchase of the new one, must state the 
amount for which it was sold, also the amount of money necessary to acquire 
such new site and the terms and conditions of the purchase together with a full 
description of the tract or parcel of land and improvements thereon to be included 
in said purchase, all as required by section 9901 G. C. 

Unless this information is given to the county commissioners they will have 
no means of knowing what the new site will cost and determining the amount of 
money that will have to be provided for by said bond issue. This determination 
should properly be made and the qualified electors of the county, to whom the 
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question of issuing and selling such bonds in the amount and denomination neces
sary for the purpose hereinbefore mentioned, are entitled to this information. 

I am of the opinion the.refore in answer to your question that· ·before your 
county commissioners can submit to the qualified electors of your county the 
question of issuing said bonds, your county agricultural society must comply with 
the requirement of section 9901 G. C., i. e., must select or secure an option to 
purchase a new site for holding county fairs and must give to said county com
missioners the notice provided for in said section, containing the information 
therein prescribed. 

Respectfully, 
EDWARD c. TURNER, 

A ttorney·General. 

1944. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
HUDSON VILLAGE SCHOOL DISTRICT. 

CoLUMBUS, Oaro, September 26, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE :-Bonds of Hudson village school district in the sum of $2,500 
issued under authority of a vote of the electors for the purpose of com
pleting a partially constructed school building, being five bonds of five 
hundred dollars each." 

I have examined the transcript of the proceedings of the board of education 
and other officers of Hudson village school district relative to the above bond 
issue, also the bond and coupon form, and I find the same regular and in con
formity to the provisions of the General Code. 

I am of the opinion that said bonds when executed by the proper officers will, 
upon delivery, constitute valid and binding obligations of Hudson village school 
district. 

1945. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney-General. 

STATE BOARD OF PUBLIC BUILDINGS-WYANDOTTE BUILDING
BOARD REQUIRED TO FOLLOW PROVISIONS OF SECTION 2314 ET 
SEQ. G. C. IN CONTRACTS OVER THREE THOUSAND DOLLARS. 

The state board of public buildings comes 'Within the provisions of section. 
2314 et seq. G. C. which require in contracts over three thousand dollars advertise
ment and securing of bids. 

CoLUMBUS, OHIO, September 26, 1916. 

State Board of Public Buildings, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of your letter of September 22, 1916, to the 

following effect: 
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"The state board of public buildings has< requested me to secure an 
opinion from your department as to whether it is possible for the commis
sion to make the needed changes in the Wyandotte building by force 
contract? It has been suggested to the board that they employ a contractor 
under a contract to make these changes of partitions, etc., for the different 
departments, bureaus and commissions of the state govern'ment, by giving 
the contracor ten per cent. premium of the total cost for his servkes in 
securing men and overseeing the work. , , 

"The board would also like to have an opinion as to whether contracts 
which might in the aggregate amount to over $3,000, such as making all 
the repairs on the Wyandotte building, could be made without advertising 
and the necessity of securing bids? For instance, probably all the repair 
work would amount to more than $3,000, now would it be necessary, in 
order to do this work, that board advertise for bids and select the 
lowest and best bidder, or could the board secure a contractor under a 
force contract of ten per cent. and have him go ahead and make these 
changes?" 

Your board was created by amended Senate Bill No. 304 passed May 27, 1915, 
and found in 106 Ohio laws at page 463. 

Section 5 of said act authorizes the board, after it has decided upon the method 
and plan which will efficiently and economically house the offices, etc., upon and 
with the approval of the governor to do various things. 

Subdivision 3 of section 5 authorizi!S the board: 

"To purchase a suitable building or site contiguous to or conveniently 
near the state house grounds at the prevailing market price or value, on 
which to erect such building or buildings." 

Under the provisions of this subdivision of section 5 your board has purchased 
what is known as the "Wyandotte" building referred to in your inquiry. 

TTnder subdivision 1 of section 5 your board is authorized: 

"To proceed with additions to or alterations in or repair of the state 
house, judiciary building, or other building or buildings which may be 
acquired for the use of the state." 

Under subdivision 5 of said section your board is also authorized: 

"To employ an architect or architects to prepare the necessary drawings 
and specifications, and supervise the construction of such additions, improve
ments, building or buildings, or both." 

There is no provision in the law creating your board and defining its duties 
which, so far as repairs or additions to any building purchased by it are concerned, 
exempts such alterations or repairs from the provisions of section 2314 G. C. 
although under section 6 of the act creating your board it is provided that the 
state board of administration shall furnish to your board, so far as may be found 
practicable, such building materials, labor and service as may be necessary for 
the repair of or additions "to the state house or the judiciary building or for the 
construction and completion of any new building or buildings for which provision 
is made in this act." 

Your inquiry is as to whether or not your board can employ a contractor to 
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make changes and alterations in the Wyandotte building the contractor to be 
compensated for his own services by receiving an amount equal to ten per cent. 
of the amount paid out for such repair for material and labor. 

Section 2314 G. C. provides as follows: 

"Before entering into contract for the erection, alteration or improve
ment of a state institution or building or addition thereto, excepting the 
penitentiary, or for the supply of materials therefor, the aggregate cost of 
which exceeds three thousand dollars, each officer, board or other authority 
by law charged with the supervision thereof, shall make or cause to be 
made the following: full and accurate plans, showing all necessary details 
of the work, with working plans suitable for the use of mechanics and 
other builders in such construction, so drawn and represented as to be 
plain and easily understood; accurate bills showing the exact amount of 
different kinds of material necessary to the construction to accompany 
such plans; full and complete specifications of the work to be performed, 
showing the manner and style required with such directions as will enable 
a competent mechanic or other builder to carry them out and afford bidders 
all needful information; a full and accurate estimate of each item of ex
pense and of the aggregate cost thereof." 

Under the provisions of section 2315 G. C. the plans, etc., required ·under section 
2314 G. C. shall be submitted to the governor, auditor of state and secretary of 
state for approval; and under section 2316 G. C. publication of notice for sealed 
proposals for performing the work and furnishing the materials, etc., is provided 
for. The time of notice is provided in section 2317 G. C., and under section 2318 
G. C. it is provided that "on the day named in the notice, such officer, board or 
other authority shall open the proposals and award the contract to the lowest 
bidder." 

If I read your letter correctly the changes in the building to be made by way 
of partitions, etc., will amount to over three thousand dollars ($3,000), and such 
changes would undoubtedly constitute an alteration or at least an improvement 
in the building. Such being the fact, I am of the opinion that your board is 
without authority to proceed other than as provided in section 2314 G. C. and 
that consequently the method suggested in your letter cannot be followed but 
your board is required to proceed under the provisions of section 2314 et seq. of 
the General Code. 

The method suggested is that your board employ a contractor under a contract 
to make the changes. The contract price would therefore be the amount necessary 
to pay for labor and material plus ten per cent., and is simply another method 
for arriving at the amount which would be due to the contractor under the 
contract. As you state in your letter the amount would be above three thousand 
dollars ($3,000), that method could not be followed. 

Therefore, it will be necessary for you to do this work under the provisions 
of section 2314 et seq. of the General Code which requirt:s advertising and com
petitive bidding, and upon receipt of the bids to award the contract to the lowest 
bidder unless under the provisions of section 2319 G. C. in the opinion of your 
board the acceptance of the lowest bid would not be for the best interests of the 
state, whereupon upon the written consent of the governor, auditor of state and 
secretary of state another bid received may be accepted. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 
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1946. 

APPROVAL, RESOLUTIOX FOR DlPROVE:\IEXT OF SALE).I-ALLIAXCE 
ROAD IX COLU).1BIAXA COUXTY. 

CoLt:MBt:S, OHIO, September 26, 1916. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of September 15, 1916, transmitting to 

me for examination final resolution relating to the improvement of section "J" of 
the Salem-Alliance road, Pet. Xo. 2197, I. C. H. Xo. 84, in Columbiana county. 

I find this resolution to be in regular form and am therefore returning the 
same with my approval indorsed thereon. 

1947. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 

BOARD OF EDUCATIOX-Al\'Y DISTRICT BOARD MAY CONTRACT 
WITH BOARD OF ANOTHER DISTRICT FOR AD::VIJSSION OF PU
PILS INTO ANY SCHOOL IN ANOTHER DISTRICT. 

A board of education of any district may contract with the board of another 
district for the admis~ion of pupils into any school in another district. 

CoLt:MBt:S, OHIO, September 27, 1916. 

HoN. CHARLES F. ADAMS, Prosecuti11g A ttorlley, El:yria, Ohio. 

DEAR SIR:-Yours under date of September 19, 1916, is as follows: 

"In Brownhelm township, Lorain county, the school authorities have 
closed three one-room schools and are transporting the pupils of two of 
these schools to the central building of the township. The pupils of the 
other closed school are being sent to schools of an adjacent township, 
located in Erie county, and transportation and tuition paid by the Brown
helm authorities. 

"The school district from which pupils are sent to Vermillion, as above 
stated, is located in the northern part of the township, and through this 
school district runs the Lake Shore Electric Trolley line. Because of 
rumors that this condition would be changed and that the pupils now being 
sent to Vermillion would be obliged to attend the central building in Brown
helm, a peti~ion signed by more than seventy per cent. of the electors 
requesting that the territory embracing the district containing the electric 
line, and from which district the pupils are now being sent to Vermillion, 
transferring this territory to the Vermillion schools has been prepared 
and filed. If this transfer is made it will reduce the school tax of the 
Brownhelm school board approximately $3,000.00. 

"By the present arrangement the total cost of transportation and tuition 
of the pupils of the Vermillion school does not exceed $1,000.00; the less 
to Brownhelm township would therefore be about $2,000.00. The school 
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authorities desire to know whether the present arrangements can be con
tinued legally, in which event the petition will be amicably dismissed." 

While it is not so stated in your communication it is learned upon investigation 
that "Vermillion" is located in Vermillion township in Erie county. 

As I understand from your inquiry the board of education of Brownhelm 
township rural school district has arranged with the board of education having 
control of the schools of Vermillion for the admission of the pupils of a certain 
part of Brownhelm district to the Vermillion schools, as authorized by the provi
sions of section 7734 G. C., and you inquire if such arrangement may be legally 
continued. 

Section 7734 G. C. provides as follows: 

''The board of any district may contract with the board of another 
district for the admission of pupils into any school in such other district 
on terms agreed upon by such board. The expense so incurred shall be 
paid out of the school funds of the district sending such pupils." 

I think your question is fully answered in the affirmative in opinion I\ o. 1880 
of this department, under date of August 26, 1916, addressed to Hon. John M. 
Markley, prosecuting attorney of Brown county, in which it is held that: 

"The board of education of a township rural school district may con
tract with the board of education of another such school district for the 
admission of the pupils of the former into the schools of the latter 
school district and may compel pupils, subject to the compulsory attend
ance statute, to attend the schools, when properly assigned thereto, of the 
district so contracted with, if such pupils live within one and one-half 
miles of such school, or do not live nearer to another school, when the 
distance to the school to which they are assigned is more than one and 
one-half miles. If the pupil who is not subject to the compulsory attend
ance statute chooses to attend school, he may attend the school only to 
which he is assigned, unless he lives more than one and one-half miles 
therefrom, in which case such pupil may, under the provisions of said 
section 7735 G. C., attend any other nearer school in his district, or if 
there be none any other school in another district." 

A copy of the aboYe mentioned opinion is enclosed for your information 
and consideration. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney-General. 
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1948. 

BOARD OF AGRICULTURE-RELATIOX OF T. P. RIDDLE WHO CO~
DUCTED CORX BOYS' TRIP FOR 1915 THAT OF IXDEPE~DEXT 
COXTRACTOR-BOARD O~LY AUTHORIZED TO PAY EXPENSES 
OF SECRETARY. 

The relation of Mr. T. P. Riddle to the board of agriculture in conducting the 
corn bo:vs' trip for 1915 'U:as that of 'an independent contractor. 

The board is only authorized to draw vouchers to pay for the expenses of the 
trip of the secretary of the board. 

CoLUMBUS, OHIO, September 28, 1916. 

The Board of Agriculture, Columbus, Ohio. 

GENTLEMEN :-Under date of September 19, 1916, your board, through Mr. 
G. A. Stauffer, secretary, submitted for my opinion the following: 

"I respectfully reqtJest you to render me an opinion relative to the 
junior contest trip that was conducted in the year 1915, upon the follow
ing questions: 

"First. Did T. P. Riddle conduct that trip as an independent con
tractor, or was it conducted by him as the agent of the board of agri
culture? 

"Second. On that trip were T. P. Riddle, Florence Jackson, his 
stenographer; R. W. Dunlap, secretary of the board of agriculture, and 
several members of the board. Is there any provision in the law author
izing the board to pay the expenses of the trips of the individuals above 
named?" 

From the records contained in your department it appears that on August 
25, 1915, your board employed Mr. Riddle until January I, 1916, for services in 
connection with the junior contest work. On September 20, 1915, your board 
submitted for my consideration a plan of handling the 1915 corn boys' tour, which 
plan was suggested in a letter received by your board from ::\fr. Riddle, in which 
letter Mr. Riddle said: 

"I respectfully recommend the following plan for handling this year's 
tour. Secure some person, who is not an employe of the state, to agree 
to handle the financial end of the tour. Require of that person that he 
deliver a certain service at a certain cost. Require no accounting other than 
the delivery of that service at that cost. Protect the state by a bond. The 
service sqould equal the service of last year's tour and the cost should 
not be increased materially. I believe some public-spirited citizen, financial
ly responsible, can be secured to assume this responsibillty mainly for the 
honor involved. If such person cannot be secured, and it becomes necessary 
for me to handle it, I hope some arrangement can be made so that I shall 
be relieved from being responsible for everything except delivering a cer
tain service at a certain cost. The question of the legality of handling the 
tour on such a plan should be determined." 

On September 29, 1915, an opinion was rendered on said request, m which 
opinion I reached the following conclusion: 

"If the plan, as suggested above, in the judgment of said board offers 
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any advantages over the old system, I know of no legal obstacle or objec:_ 
tion to its adoption." 

(See Opinions of Attorney-General for 1915, page 1834.) 

On October 4, 1915, the chairman of the committee of your board on junior 
contest and club work submitted the following recommendation: 

"\Ve recommend that T. P. Riddle be allowed the sum of two hundred 
and fifty dollars ($250.00) for postage, to be used in advertising the coming 
'corn boys' special trip' to \Vashington and other cities this fall." 

And also the following: 

"That we recommend further that ~Ir. T. P. Riddle, director of the 
"boys' corn special trip' to \Vashington be required to report to Secretary 
Dunlap the names of such assistants as he may need in the management 
of that trip: also any musical bands that may be desired, and that Secretary 
Dunlap refer all such names to the committee on boys' and girls' contest 
work for their consideration before appointments are made." 

both of which recommendations were accepted by the board. 
On November 4, 1915, the following appears in the minutes of your board: 

"Mr. T. P. Riddle appeared before the board regarding the coming 
trip of the Ohio corn boys to Washington and other cities, and requested 
that the board appoint some person who was not interested in the trip to 
handle the trip as he would rather be relieved, and also requested $1,100 
in addition to $250 already gh·en him to be used in paying for extra office 
help, postage and advertising the trip. This additional $1,100 to cover 
the entire cost to· the state of the trip and to be used only in advertising 
the trip, extra help and postage." 

At such meeting the chairman of the committee of your board on junior 
contest and club work recommended that l\fr. Riddle have entire charge of the 
trip of the corn boys to \'l'ashington, which report, on motion duly seconded, was 
adopted, and it was resoh·ed that .M:r. Riddle be given entire charge of the corn 
boys' trip to Washington. Also on motion duly seconded, it was resolved that 
the sum of $1,100 in· addition to $250 already granted be allowed Mr. Riddle to 
cover the entire cost to the state for the earn boys' trip to \Vashington, said sum 
to be expended on postage, advertising, extra help, etc., and to cover the entire 
cost to the state of this Washington trip. 

At the meeting held on November 4, 1915, it appears that Mr. Riddle after 
submitting his proposition advised the board that he desired at his own expense 
to take certain newspaper men along on the trip,. and it was stated to him at that 
time that none of the $1,100 which was granted to him at said meeting in addition 
to the $250 already granted, was to be used to pay for the trips of anybody, and 
was to cover all the costs the state was to have in the trip and to be used only 
for postage, advertising and paying for extra help, to which Mr. Riddle assented. 
Mr. Riddle further stated at said meeting that he was willing to render to the 
board an itemized account of what the $1,100 was spent for, and assured the 
board that it would be used for postage, advertising, extra help, etc. 

It was then stated to him at that meeting that the amounts granted to him 
should cover everything, and that the board would expect Mr. Riddle to return 
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all the money 0\·er and above what was expended by him, which :\Ir. Riddle 
agreed to do. It was only after this conversation between :\Ir. Riddle and the 
board that the committee recommended that :\I r. Riddle have entire charge of 
the trip. 

The fact that :\Ir. Riddle was employed to have charge as director of the 
junior contest from August 25, 1915, to January 1, 1916, would make it appear that 
:\Ir. Riddle was contracted with solely in the capacity of an employe of the state, 
and if so, of course would not be an independent contractor. 

However, so far as the corn boys' trip proper is concerned it appears that 
Mr. Riddle wrote to the board recommending a plan for handling the tour wherein 
it was distinctly stated that the board should not require any accounting from the 
person handling the same other than the delivery of a certain service at a certain 
cost; that his plan was submitted to this department for an opinion as to its 
legality, and this department advised that it was legal; and furthermore on this 
basis :\Ir. Riddle entered into the negotiations with the board on X ovember 4th 
wherein the matters considered are as hereinbefore set forth. 

Taking into consideration the fact that your board submitted Mr. Riddle's 
plan for approval as to legality, and that it was distinctly stated at the meeting 
on Xovember 4th that the state should be at no expense whatever save and except 
the sum of $1,350, which was granted to :\Ir. Riddle by way of preliminary ex
penses, leads me to believe, in spite of the entry of his employment to January 1, 
1916, that so far as the conducting of the corn boys' trip was concerned he did 
so as an independent contractor. Otherwise, if :\Ir. Riddle were acting solely 
as an agent of the board, it seems to me there would have been no discussion 
relative to the liability of the board over and above the $1,350. 

I therefore conclude, in view of the facts as above stated, that the matter of 
l\Ir. Riddle's employment by the board, so far as the actual conducting of the corn 
boys' trip is concerned, was that of an independent contractor and not as an 
employe of the board. That is to say, he was to furnish a certain service at a 
certain cost, and having done so would have performed the contract on his part 
to be performed. 

Specifically answering your first question, therefore, I advise that Mr. Riddle 
conducted the corn boys' trip of 1915 as an independent contractor and not as the 
agent of the boq,rd of agriculture. 

Your second question is as to the right of the board to pay the expenses of 
1\Ir. Riddle, :\Iiss Florence Jackson, his stenographer, R. \V. Dunlap as secretary 
of the board of agriculture, and several members of the board. 

I understand that there was a resolution placed on the minutes of your board 
at some meeting authorizing said persons to take said trip. But the question then 
arises as to whether or not the attempted authorization by the board was legal. 
Mr. Riddle being an independent contractor required to furnish a certain service 
at a certain price, and his stenographer taken along to act as secretary, would not, 
as I view it, be entitled to their expenses from the state. 

Section 1081 G. C. provides: 

"Each member of the state board of agriculture shall be paid his 
necessary expenses while engaged in the discharge of his official duties, but 
he shall receive no compensation for his services." 

I do not find any provision in the law governing the duties of the members 
of the board of agriculture which could be construed to in any way authorize them 
to take at state expense a trip to Washington on the corn boys' tour. It may be 
since the secretary is given general powers that his expenses of the trip might 
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properly be included as an expense to be paid for by the state for the reason that 
it was necessary that somebody should go along, on behalf of the board, to see 
that the contract made by Mr. Riddle with the board was properly carried out. 

Answering your second question, therefore, I am of the opinion that the only 
expense referred to therein that is a proper expense to be borne by the state is the 
expense of the secretary of the board. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 
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1949. 

COL'NTY DETENTION HO:\IE-CONSTRUCTION OF SECTIONS 2434 
AND 5638 G. C.-PURCHASE OF LAND AND ERECTION OF SUCH 
HO:\IE-SECTION 1670 G. C. CONFERS NO AUTHORITY OX COUNTY 
CO:\DIISSIONERS TO CONSTRUCT OR ERECT DETENTION HO:\IE
:\IAINTEXANCE OF SUCH HO:\IE AUTHORIZED BY SECTION 1671 
G. C.-COUNTY C0:\1:\IISSIONERS APPOINT PERSONS NECESSARY 
TO CARE FOR CHILDREN THEREIN WHERE COUNTIES HAVE 
POPULATION LESS THAN FORTY THOUSAND. 

The cotmty commissioners may 110t under authority of the last paragraph of 
section 2434 G. C. in any year make a tax levy, for any or all of the purposes 
therein named, which tax le't'}' 'li:ill continue over a number of years. 

The power conferred by the first paragraph of section 2434 G. C. with a vote 
of the electors is subject to the fifteen mill limitation of sectio1~ 5649~5b G. C., 103 
0. L., on the combined maximum rate in any year for all taxes and further limited 
to the amount appro1.:ed by the vote of the electors for any of the purposes therein 
named. 

The authority to borrow 111011ey and issue bonds under the first paragraph of 
section 2434 G. C. without a vote of the electors, for the purpose of purchasing a 
site and erecting, or acquiring a detention home is subject to the $15,000 limitatio1~ 
of section 5638 G. C. except where, upon the recommendation and advice of the 
judge referred to in the last paragraph of section 2434 G. C. in writing a levy of 
two-tenths of one mill to be applied exclusively to any one or more of the purposes 
mentioned in the last paragraph of section 2434 G. C., in a si11gle year will pro
duce an amount in excess of $15,000, in which case the amou11t so produced con
trols to the exclusion of the provisio11s of section 5638 G. C. Such authority is 
further subject to the three mill limitation of section 5649-3a for county purposes 
and to the ten mill limitation of section 5649-2 G. C., 103 0. L. 552, for all purposes. 

The exemption of a tax levy for the purpose: of purchasing land and erection 
of a detention home, from a vote of the electors under the provisions of the last 
paragraph of section 2434 G. C. operates in preference to and to the exclusim~ of 
the limitations of section 5638 G. C. on the expenditures for a detention home in 
those cases ouly in which the judge referred to in section 2434 G. C. advises and 
recommends, in writing, the purchase of land for aud the erection of a detention 
home. · 

Secti011 1670 G. C., 103 0. L., 875, confers 110 authority on the county com
missioners to coustruct or erect a detention home. 

The expense of the maintenance of a detention home is required to be paid 
from the fund a levy for which is authorized by sectim~ 1671 G. C. after the funds 
produced by such levy are available. 

In counties having a populatiou of less than forty thousand the county cOIII
missioners shall employ or appoint perso1~ necessary to the care of the children 
therein and the maintenance of the detention home. 

CoLUMBus, OHIO, September 29, 1916. 

Board of State Charities, Columbus, Ohio. 

GENTLEMEN :-Yours under date of September 20, 1916, is as follows: 

"This board, through its appointed officers, has been called into con
sultation in three counties in regard to the question of establishing a county 
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detention home, as is authorized by section 1670 of the General Code (105 
0. L. 875). Some of these counties are contemplating the submission of 
the question to popular vote at the November election. As the whole 
matter is coming before the board at its meeting on September 26, and 
in order that it may be able to declare a policy in regard to a number of 
matters, which are related to the establishment of such homes, we hereby 
submit to you, with the hope of an early opinion, the following 
proposition : 

"1. May the commissioners under section 2434 of the General Code 
levy a tax for a series of years when the rate of two-tenths of one mill 
will not in one year produce an adequate amount for the purchase of 
land and the erection of a detention home? 

"2. What limitation should govern the county commissioners in bor
rowing money, as authorized in the first paragraph of section 2434, for 
the erection of a detention home? 

"3. Does the exemption from referendum vote in section 2434 take 
precedence over the limitations set forth in section 5638, the latter section 
having been amended more recently than the former? 

"4. Does section 1670 in itself give the commissioners any authority 
to construct a detention home, except as in the manner described in the 
other sections mentioned above? 

"5. Is it not the meaning of the last sentence of section 1671 that 
the expenses for maintenance of a detention home shall be included in 
the levy for 'the expenses of the court'? 

"6. What legal authority is there for the appointment of caretakers 
and other necessary employes of a detention home in a county having a 
population less than 40,000 and who shall make such appointments, if 
allowable, the judge of the juvenile court or the county commissioners? 

"As an example of one county's trouble the following data is sub
mitted: It has a population of about 30,000 and a tax duplicate of 
$54,000,000. The commissioners desire to submit a vote on bond issue for 
$25,000 for a detention home. Two-tenths of- one mill tax levy in one 
year will yield only $10,800." 

Section 2433 G. C., 106 0. L. 423, confers upon county commissioners authority 
to purchase sites for certain public buildings therein enumerated, among which 
is a detention home. 

Section 2434 G. C., to which you refer in your first, second and third in
quiries, provides as follows: 

"For the execution of the objects stated in the preceding section, or 
for the purpose of erecting or acquiring a building in memory of Ohio 
soldiers, or for a court house, county offices, jail, county infirmary, deten
tion home, or additional land for an infirmary or county children's home 
or other necessary buildings or bridges, or for the purpose of enlarging, 
repairing, improving, or rebuilding thereof, or for the relief or support 
of the poor, the commissioners may borrow such sum or sums of money 
as they deem necessary, at a rate of interest not to exceed six per cent. 
per annum, and issue the bonds of the county to secure the payment of the 
principal and interest thereof. 

"Provided, that if the judge designated to transact the business arising 
under the jurisdiction provided for in section 1639 of the General Code 
of the state of Ohio, shall advise and recommend in writing to the county 
commissioners of any county the purchase of land for and the erection 
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of a place to be known as a detention home, or additional land for an 
infirmary or county children's home, the commissioners without first sub
mitting the question to the vote of the county may levy a tax for either or 
both of such purposes in an amount not to exceed in any one year two
tenths of one mill for every dollar of taxable property on the tax duplicate 
of said county." 

Section 1670 G. C., 103 0. L. 875, provides as follows: 

"Upon the ad\·ice and recommendation of the judge exerctsmg the 
jurisdiction provided herein, the county commissioners shall provide by 
purchase or lease a place to be known as a 'detention home' within a con
venient distance of the court house, not used for the confinement of adult 
persons charged with criminal offenses, where delinquent, dependent or 
neglected minors under the age of eighteen years may be detained until 
final disposition, which place shall be maintained by the county as in other 
like cases. In counties having a population in excess of forty-thousand, 
the judge may appoint a superintendent and matron who shall have charge 
of said home, and of the delinquent, dependent and neglected minors de
tained therein. Such superintendent and matron shall be suitable and 
discreet persons, qualified as teachers of children. Such home shall be 
furnished in a comfortable manner as nearly as may be as a family home. 
So far as possible delinquent children shall be kept separate from dependent 
children in such home. The compensation of the superintendent and matron 
shall be fixed by the county commissioners. Such compensation and the 
expense of maintaining the home shall be paid from the county treasury 
upon the warrant of the county auditor, which shall be issued upon the 
itemized voucher, sworn to by the superintendent and certified by the judge. 
In all such homes the sexes shall be kept separate, so far as practicable." 

Your first question involves a construction of the last paragraph and sentence 
of section 2434 G. C., supra. The language of this proviso of section 2434 G. C., 
relative to the authority of the county commissioners to levy a tax for the purposes 
therein mentioned without submitting to the vote of the county, is ambiguous 
and apparently susceptible of more than one interpretation. The language "in 
any one year" would seem to give foundation for argument at least that this 
provision contemplated a continuance of this levy for more than one year. 

It will be observed that the last paragraph of section 2434 G. C., supra, is 
operative only upon the recommendation and advice of the judge designated to 
transact the business arising under the jurisdiction provided for in section 1639 G. C. 
in writing, that is to say such recommendation and advice is a condition precedent 
to the operation of the proviso in section 2434 G. C. in every case. 

In \'iew, however, of the purpose to which the tax referred to in this proviso 
is to be applied, I am of opinion that this provision contemplates the levying of 
a tax not in excess of two-tenths of one mill as therein provided for a single 
year. The answer to your first question is, therefore, in the negative. 

It should not be overlooked that the levy of two-tenths of a mill in any one 
year may be made for any one or all of the purposes named in the proviso of 
section 2434 G. C., supra. If such levy is made for more than one of such purposes 
it may not exceed two-tenths of one mill in any one year. A levy for any one of 
the objects named in one year would not preclude the right to make a levy in a 
subsequent year for any or all of the other purposes mentioned therein under the 
proviso of section 2434 G. C. 

All that is meant to be said in the ahove answer to the first question is that 
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the proviso of section 2434 G. C. does not authorize the making in a single year a 
levy which will continue for a number of years subsequent to the first year for 
which it is made. 

Your second question is in its terms limited to the first paragraph of section 
2434 G. C., supra. The first paragraph of this section is a general grant of 
authority to borrow money for the purposes therein mentioned and to issue bonds 
to secure the payment thereof. The provisions of this paragraph comprehend the 
borrowing of money and issuance of bonds both with and without a vote of the 
electors of the county. 

The authority to borrow money and issue bonds, pursuant to the authority 
here conferred upon the approval of a majority of the electors of the county, is 
subject only to the limitation of fifteen mills for the combined maximum rate for 
all taxes prescribed by section 5649-Sb G. C., 103 0. L. 57, and to· the further 
limitation to the amount approved by the vote of the electors. 

The limitations of the power to borrow money and issue bonds for the pur
chase or erection of a detention home pursuant to section 2434 G. C., without a· 
vote of the electors of the county, is somewhat more difficult to determine. 

Under section 11 of Article XII of the Constitution of Ohio, no bonded in
debtedness of any political subdivision of the state may be incurred unless provision 
is made in the legislation under which such indebtedness is incurred for levying 
and collecting a tax sufficient to pay the interest and. provide a sinking fund for 
the redemption of the bonds at maturity. 

By section 5649-1 G. C., 104 0. L. 12, it is provided that every taxing district 
shall, within the limits prescribed by law, levy a tax sufficient. for interest and 
sinking fund purposes for all bonds issued by any political subdivision, which levy 
shall be placed before and in preference to all othe~," items. Section 5649-3a G. C. 
provides that the maximum levy for all county purposes shall be three mills and 
section 5649-2 G. C., 103 0. L. 552, provides that, with certain exceptions, within 
which that under consideration does not fall, the aggregate amount of taxes that 
may be levied in any county, township, city, village, school district or other taxing 
district shall not in any one year exceed ten mills on each dollar of taxable property 
therein. So that any bonded indebtedness incurred, pursuant to said section 2434 
G. C., without a vote of the electors of the county, will at all events be subject to 
the three mill limitation in any year for county purposes and the ten mill limitation 
in any year for all purposes above referred to. 

Section 5638 G. C. must also be considered in connection with secion 2434 G. C. 
The former section provides as follows: 

"The county commissioners shall not levy a tax, appropriate money 
or issue bonds for the purpose of building county buildings, purchasing 
sites therefor, or for land for infirmary purposes, the expenses of which 
will exceed $15,000.00, except in case of casualty, and as hereinafter pro
vided; or for building a county bridge, the expense of which will exceed 
$18,000.00 except in case of casualty, and as hereinafter provided; or en
large, repair, improve, or rebuild a public county building, the entire cost 
of which expenditure will exceed $10,000.00; without first submitting to 
the voters of the county, the question as to the policy of making such 
expenditure." 

This latter section was enacted in its present form l.Iay 31, 1911, 102 0. L. 
447, but is not now materially different, so far as concerns the present considera
tion, from section 2825 R. S., 99 0. L. 456, which it superseded and which was 
in operation at the time of the enactment of section 2434 G. C., 102 0. L. 55, l.Tarch 

28, 1911. 
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Section 2434 G. C., which was, prior to its amendment in 102 0. L. 55, a part 
of section 871 R. S., contained no such proviso as that found in the last paragraph 
of section 2434 G. C. It seems manifest that the purpose of the amendment of 
section 2434 G. C. in this respect was to modify the provisions of section 5638 
G. C., carried into the code from section 2825 R. S., supra, in so far as the same 
would otherwise have been applicable to the authority to levy taxes and appropriate 
money for a detention home or the purchase of additional land for infirmary or 
county children's home under section 2434 G. C. 

Thus the proviso of section 2434 G. C. was plainly intended in its enactment 
as an exception to section 5638 G. C. 

Section 5638 G. C., supra, is a general provision and limitation in its terms 
applicable to the levying of taxes, appropriation of money or issuance of bonds 
for the purpose of bu.ilding county buildings, purchasing sites therefor or for land 
for infirmary purposes in every case, the expenses of which will exceed $15,000.00, 
except in case of casualty. 

As above stated, the proviso of section 2434 G. C. is special in character and 
therefore operates as a further exception to section 5638 G. C., and under 
familiar rules of construction as to its subject matter will control to the exclusion 
of the general provision in so far as they may be found to conflict notwithstanding 
the later enactment of the general provisions of section 5638 G. C. 

Fosdick v. Perrysburg, 14 0. S. 472; 
Shunk v. Bank, 22 0. S. 508; 
State v. Kelly, 25 0. S. 29; 
State v. :\'ewton, 26 0. S. 200; 
State v. Board of public Works, 39 0. S. 629. 

Applying to the proviso of section 2434 G. C., the maxim expressio unius est 
~xclusio alterius, it may be argued with much force that this provision operates 
to reduce in certain cases and to increase in others the $15,000.00 maximum ex
penditure, without a vote and is exclusive in every case. On the other hand, it 
may be said that the purpose of the special provision of section 2434 G. C. was 
only to authorize an expenditure for detention homes and land for infirmaries 
and children's homes in excess of $15,000.00, without a vote, when a levy not in 
excess of two-tenths of one mill for any one year would produce more than that 
amount. This latter theory was apparently adopted in an opinion of my predeces
sor, Ron. 'fimothy S. Hogan, addressed to Ron. David F. Griffith, probate judge, 
under date of January 24, 1912, found at page 1041 of the report of the attorney
general for that year, in which it was held: 

"The county commissioners have authority under section 2434 General 
Code to purchase land to establish a detention home without the vote of 
the electors within the limitations of this section and also those of section 
5638 General Code." 

In the course of the abO\'e opinion, in discussing the above mentioned sections 
and their limitations on the power conferred by the first paragraph of section 2434 
G. C., and stating the conclusion, it is said: 

"Stated in a word, whichever of those two limitations IS the greater, 
governs." 

This statement modifies to some extent the language of the syllabus of the 
opinion above quoted. 
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I therefore hold, in accordance with the opinion above referred to, that the 
power to borrow money and to issue bonds to secure the payment thereof conferred 
by the first paragraph of section 2434 G. C., supra, for the purpose of purchasing 
a site and erecting or acquiring a detention home without a vote of the electors 
of the county, is subject to the limitations following: 

The $15,000.00 limitation of section 5638 G. C., except where, upon the recom
mendation and advice of the judge referred to in the last paragraph of section 
2434 G. C. in writing, as therein provided, a levy of two-tenths of one mill to be 
applied exclusively to any purpose· or purposes mentioned in the last paragraph 
of section 2434 G. C. in a single year will produce an amount in excess of that 
sum, in which case the amount produced by such levy controls to the exdusion 
of the limitation of section 5638 G. C. The levy for interest and sinking fund 
for such purpose is subject to the three mill limitation of section 5649-3a G. C. for 
county purposes and to the ten mill limitation of section 5649-2 G. C., 103 0. L. 552, 
for all purposes. 

From the above answer to your second question it follows that the exemption 
of a tax levy from a vote of the electors under the provisions of the last paragraph 
of section 2434 operates in preference to and to the exclusion of the limitations 
of section 5638 G. C. on the expenditures for a detention home in those cases 
only in which the judge referred to in section 2434 G. C. advises and recommends 
in writing the purchase of land and erection of a detention home and to that 
extent only is the answer to your third question in the affirmative. 

From an examination of section 1670 G. C., 103 0. L. 875, it will be readily 
disclosed that it confers no power or authority whatever to construct a detention 
home. In specific terms the authority conferred therein is limited to providing a 
place to be known as a "detention home" by purchase or lease. 

In answer to your fourth question, I am of opinion that section 1670 G. C., 
supra, confers no authority to construct a detention home. 

Section 1671 G. C., to which reference is made in your fifth question, provides 
as follows : 

"\Vhen such detention home is provided by the county commissioners, 
and upon such home being recommended by the judge, the commissioners 
shall enter an order on their journal transferring to the proper fund from 
any other fund or funds of the county, in their discretion, such sums a.s 
may be necessary to purchase or lease such home and properly furnish 
and conduct it and pay the compensation of the superintendent and matron. 
The commissioners shall likewise upon the appointment of probation officers, 
transfer to the proper fund from any other fund or funds of the county, 
in their discretion, such sums as may be necessary to pay them, and such 
transfers shall be made upon the authority of this chapter. At the next tax 
levying period, provision shall be made for the expenses of the court." 

The last sentence of this section is indeed an awkward expression, but reading 
it with the remainder of the section and in view of the provision of the previous 
section, that detention homes "shall be maintained by the county as in other like 
cases," and being unable to find further provision for levying taxes for the main
tenance of such home, I am of opinion that the answer to your fifth question must 
be in the affirmative. 

Coming to consider your sixth question, I note that in an opinion of my pre
decessor, Hon. U. G. Denman, addressed to Hon. R. H. Patchin, prosecuting 
attorney, under date of X ovember 29, 1910, found at page 701 of the report of the 
attorney-general for that year, it was held that in a county having a population 
of less than forty thousand,. the county commissioners may, pursuant to sections 
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16i0 and 16il G. C., establish a detention home and provide, from time to time, 
as necessity warrants, the necessary persons to care for the same and to care for 
the children in said home, but that such county is without power to provide a 
superintendent and matron for such home. 

In this opinion I fully concur, as above indicated, from reading the above 
mentioned sections together, in view of the purposes thereof. 

By section I6i0 G. C., supra, it is provided that a detention home established 
thereunder "shall be maintained by the county as in other like cases." It is dif
ficult to point to a. very like case. Both the infirmary and children's home have 
some similarity to a detention home and the county jail in some respects as well. 
i\o two of these are exactly similarly maintained. I am, however, of opinion, in 
consideration of the duty of maintenance being imposed upon the county commis
sioners, and in the absence of specific authority being conferred upon the judge 
of the juvenile court by statute, to appoint the persons necessary to the care of 
the children and maintenance of the home, that the authority to do so in counties 
having a population of less than forty thousand rests in the county commissioners. 

1950. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

ROADS AXD HIGHWAYS-FOR~! OF XOTTCE TO BE GIVE~ UXDER 
SECTIOX i204 G. C.-:\IETHOD OF SERVING SA:\IE-EXCROACH
:\IEXT BY OHIO ELECTRIC RAILWAY CO.\IPANY OX XATIONAL 
ROAD-SEE OPINIOX ~0. 1888, AUGUST 31. 1916. 

Form of 1zotice to be given uuder Scctiou i204 G. C. and method of serving 
such notice, with especial refereuce to the encroaclzmeut by The Ohio Electric 
Railwa:y Comftally 011 the National road in Licking County. 

CoLL\!Bl'S, OHIO, September 29, 1916. 

HaN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 

DE.\R SIR :-I am in receipt of your communication under date of September 
i, 1916, which communication reads as follows: 

•·J am in receipt of your opinion X o. 1888, under date of August 31, 
dealing with the removal of the Ohio Electric Railway Company's property 
from the improved portion of the Xational road in Licking county. 

"The properties of the above named company which it is necessary 
to move in order to permit of the proper construction of the highway are 
all poles, wires, rails, ties and other appurtenances of the electric railway 
which is operated by the Ohio Electric Railway Company within the follow
ing described limits: 

"Beginning at the point where the east corporation line of the village 
of Kirkersville intersects the highway known as the Xational road in Licking 
county, said point being noted as station 343+20 on the plan for improving 
the Xational road. (The plan here referred to is the plan, now on file in 
the office of the state highway commissioner and the office of the commis
sioners of Licking county for imprO\·ing the Xational road from the 
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Franklin county line to the south fork of the Licking river, about one mile 
east of the village of Hebron, in Licking county. A print of this plan was 
furnished the Ohio Electric Railway Company through their chief engineer, 
Mr. J. H. Sundmaker, about the first of September, 1915.) Thence following 
in an easterly direction along the National road a distance of 2.16 miles 
to the concrete arch bridge of the Ohio Electric Railway Company over 
Licking Creek. 

"The east line of said bridge is at station 229+30 as shown on the 
road plan referred to above. 

"Within these limits the north end of the ties of the railway track 
are now distant from the center of the highway from 11 to 15 feet and 
the poles supporting the power line and trolley wire for the track are 
distant from the center of the highway from 7 to 11 feet. 

'"The line outside of which the ties, rails, poles and other appurtenances 
of the Ohio Electric Railway Company must be moved, in order to permit 
of the proper completion of the improvement, is a line parallel with the 
center line of the highway and 20 feet to the south thereof. 

"A print of the proposed improvement, showing the present position 
of the road, poles, track, etc., will be prepared to accompany your notice 
to the Ohio Electric Railway Company if you so desire." 

The order which you should prepare and serve upon the Ohio Electric Railway 
Company should be drawn in the foftowing form: 

"OFFICE OF THE STATE HIGHWAY COMMISSIONER OF THE 
STATE OF OHIO. 

"Columbus, Ohio, ______________________ , 1916. 

"To The Ohio Electric Railway Company: 
"You are hereby notified that your poles, wires, rails, ties and other 

appurtenances as now located within the bounds of the following described 
public highway, towit: 

"Beginning at the point where the east corporation line of the village 
of Kirkersville intersects the public highway known as the National road, 
in Licking county, Ohio, which point is noted as station 343 plus 20 on a 
plan for improving said public highway, which plan is on file in the office 
of the state highway commissioner of the State of Ohio and in the office 
of the county commissioners of Licking county, Ohio; thence following in 
an easterly direction along said National road a distance of 2.16 miles to 
the concrete arch bridge of The Ohio Electric Railway Company over 
Licking creek, the east line of said bridge being at station 229 plus 30 
as shown on the road plan referred to above; 

constitute an obstruction in said public highway. 
"You are therefore ordered to relocate your poles, wires, rails, ties 

and all other appurtenances upon said public highway above described, 
and place said poles, wires, rails, ties and all other appurtenances to the 
south of a line parallel with the center line of said highway and twenty 
(20) feet to the south thereof. 

"You are required to proceed within five days after the receipt of this 
notice to re-locate said poles, wires, rails, ties and all other appurtenances 
upon said public highway above described in the manner above indicated 
and to complete said work of re-location within a reasonable time. 

"A print showing the present position of the road, poles and tracks, the 
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center line of said public highway and the line parallel with said center 
line and twenty (20) feet to the south thereof is hereto attached. 

"Respectfully, 

"State Highway Commissioner of the State of Ohio." 

As to the method of serving this order and making a record of your action, 
I suggest that you prepare and sign duplicate copies of the order and then through 
a representative of your department serve one of the copies upon the president of 
The Ohio Electric Railway Company, if he be found in the state, but if he be not 
found in the state that service be made upon the highest officer of the company 
found at its principal office. 

The representative of your department making the service should then indorse 
upon the other copy of the notice the date of service and the name and official 
position of the person served, and if service be not made on the president of the 
company the indorsement should further state that the president was not found 
within the state and that the person served was the highest officer of the company 
found in chtrge of its principal office. The indorsement should further show 
that personal service was made and should be signed and sworn to by the person 
serving the notice. The copy of notice should then be placed on your files. 

As pointed out in opinion No. 1888 of this department, referred to by you, 
your department is the proper authority to make an order for the re-location of the 
tracks of the company, in view of the fact that this highway is being improved 
by the state. 

I understand, however, that Licking county is contributing the sum of $11,620.00 
toward this improvement, all of said sum being applied toward the construction 
of drainage structures, and in view of this fact and in view of the provisions of 
section 161 of the Cass Highway law, section 7204 G. C., which section is quoted 
in full in opinion No. 1888, I recommend that in order to avoid all future question 
as to proper notice, the cooperation of the county authorities of Licking county 
be invited in the premises and that if it is possible to secure such cooperation the 
county officials be requested to take the action pointed out by the first paragraph 
of section 7204 G. C. This action would involve a notification or report to the 
county commissioners by the county highway superintendent and a notice by the 
county commissioners to The Ohio Electric Railway Company. 

I understand that the county highway superintendent of Licking county shares 
your views in reference to the nature of the obstructions maintained by the com
pany, and the fact that the commissioners have already made a written request 
upon the company indicates that their cooperation may be secured. 

I am not advised as to the character of the written request previously made 
by the commissioners upon ·the company or as to the method of service, and if the 
further assistance of the county officials of Licking county may be secured would 
suggest that the county highway superintendent of that county make a written 
report to the county commissioners in the following form: 

"OFFICE OF THE COUNTY HIGHWAY SUPERIXTEXbENT OF 
LICKING COUXTY, OHIO. 

"X ewark, Ohio, __________________________ , 1916. 

"To the Honorable Board of County Commissioners of Licking County, 
Ohio: 
•·y ou are hereby notified that The Ohio Electric Railway Company 

has obstructed and is obstructing with its poles, wires, rails, ties and other 
appurtenances, as now located, the following described public highway, 
towit: 
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"Beginning at the point where the east corporation line of the villag-e 
of Kirkersville intersects the public highway known as the National road 
in Licking county, Ohio, which point is noted as station 343 plus 20 on a 
plan for improving said public highway, which plan is on file in the office 
of the state highway commissioner of the state of Ohio and in the office of 
the county commissioners of Licking county, Ohio; thence following in an 
easterly direction along said Xational road a distance of 2.16 miles to the 
concrete arch bridge of The Ohio Electric Railway Company over Licking 
creek, the east line of said bridge being at station 229 plus 30 as shown on 
the road plan referred to above. 

"In order that said obstruction may be removed from said highway, 
it will be necessary for said The Ohio Electric Railway Company to re
locate its said poles, wires, rails, ties and all other appurtenances upon 
said public highway and place the same to the south of a line parallel with 
the center line of said highway and twenty (20) feet to the south thereof. 

"Respectfully submitted, · 

"County Highway Superintendent of Licking County, Ohio." 

Upon rec.eipt of this notice the county commissioners should order the same 
spread upon their minutes and should thereupon adopt and place upon their journal 
a resolution in the following form: 

"RESOLUTION. 
"WHEREAS, The board of county commissioners of Licking county, 

Ohio, has been notified by the county highway superintendent of Licking 
county, Ohio, that The Ohio Electric Railway Company has obstructed and 
is obstructing, with its poles, wires, rails, ties and other appurtenances as 
now located, the following described public highway, towit: 

''Beginning at the point where the east corporation line of the village 
of Kirkersville intersects the public highway known as the Kational road 
in Licking county, Ohio, which point is noted as station 343 plus 20 on a 
plan for improving said public highway, which plan is on file in the office of 
the state highway commissioner of the State of Ohio and in the office of 
the county commissioners of Licking- county, Ohio; thence following in an 
easterly direction along the ·said Xational road a distance of 2.16 miles to 
the concrete arch bridge of The Ohio Electric Railway Company over 
Licking creek, the east line of said bridge being at station 229 plus 30 as 
shown on the road plan referred to above: and 

"WHEREAS, Said county highway superintendent has notified this 
board that in order for said The Ohio Electric Railway Company to re
move said obstructions, it will be necessary for said company to re-locate its 
said poles, wires, rails, ties and all other appurtenances upon said public 
highway above described, and place the same to the south of a line parallel 
with the center line of said highway and twenty (20) feet to the south 
thereof. 

"NOW, THEREFORE, BE IT RESOLVED, by the board of county 
commissioners of Licking county, Ohio, that the following notice be served 
upon said The Ohio Electric Railway Company: 

"OFFICE OF THE COUXTY COl\DIISSIONERS OF LICKIKG 
COUNTY, OHIO. 

"Newark, Ohio, --------------------------, 1916. 
"To The Ohio Electric Railway Company: 

"Your are hereby notified that you are obstructing with your poles, 
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wires, rails, ties and other appurtenances, as now located, the following 
described public highway, tow it : 

"Beginning at the point where the east corporation line of the village 
of Kirkersville intersects the public highway known as the National road 
in Licking county, Ohio, which point is noted as station 343 plus 20 on a 
plan for improving said public highway, which plan is one file in the office 
of the state highway commissioner of the state of Ohio and in the office 
of the county commissioners of Licking county, Ohio; thence following in 
an easterly direction along said National road a distance of 2.16 miles to 
the concrete arch bridge of The Ohio Electric Railway Company over Lick
ing creek, the east line of said bridge being at station 229 plus 30, as shown 
on road plan referred to above. 

"You are therefore ordered to remove your said .poles, wires, rails, ties 
and other appurtenances, as now located within the bounds of said public 
highway above described, and to re-locate said poles, wires, rails, ties and 
all other appurtenances upon said public highway and place said poles, 
wires, rails, ties and all other appurtenances to the south of a line parallel 
with the center line of said highway and twenty (20) feet to the south 
thereof. 

"You are required to proceed within five days after the receipt, of this 
notice to re-locate said poles, wires, rails, ties and all other appurtenances 
upon said public highway above described in the manner above indicated 
and to complete said work of re-location within a reasonable time. 

"A print showing the present position of the road, poles and tracks, the 
center line of said public highway and the line parallel with said center 
line and twenty (20) feet to the south thereof is hereto attached. 

"Respectfully, 

"County Commissioners of Licking County, Ohio. 
"Attest: 

Clerk of the Board of County Commissioners of Licking County, 
Ohio. 

"BE IT FURTHER RESOLVED, That the county highway super
intendent of Licking county, Ohio, be directed to forthwith serve a copy of 
the notice above set forth upon said The Ohio Electric Railway Company." 

Upon the passage of the above resolution by the county commissioners, a 
copy of the notice as therein set forth should be prepared and signed by the county 
commissioners and the county highway superintendent should thereupon serve the 
same upon the company in the same manner suggested for the service of the notice 
signed by you. The county highway superintendent should then report his action 
to the county commissioners, which report should be in writing and may be in 
the following form: 

"OFFICE OF THE COUNTY HIGHWAY SUPERINTENDENT OF 
LICKING COUNTY, OHIO. 

Newark, Ohio,----------------------· 1916. 
"To the Honorable Board of County Commissioners of Licking County, 

Ohio: 
"In compliance with your order contained in a resolution passed by 

you on the ________ day of_ ___________________ , 19 ____ , I served upon the 

21-Yol. II-A. G. 
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The Ohio Electric Railway Company a copy of the notice set forth in said 
resolution by (here set forth the manner of service.) . " 

"County Highway Superintendent of Licking County, Ohio." 

This written report should be verified by the affidavit of the county highway 
superintendent and presented to the county commissioners and they should spread 
the same upon their minutes, in order that a record of the service of the notice 
may be preserved. 

If the cooperation of the county officials may be had in this matter, I sug
gest that the service of the notice to be given by you be deferred until the county 
highway superintendent and the county commissioners have taken the necessary 
preliminary steps and the county highway superintendent is ready to serve the 
notice signed by the county commissioners. The representative of your depart
ment designated by you to serve the notice signed by you and the county highway 
superintendent may then deliver to the president or other officer of The Ohio 
Electric Railway Company the notices from the state and county authorities at 
the same time. 

If the company fails to act in the premises after being notified in the man
ner herein pointed out, I will take the necessary action, upon being advised by you 
of that fact. 

1951. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney-General. 

COUNTY COMMISSIONERS-BONDS SOLD UNDER AUTHORITY OF 
SECTION 6929 G. C.-PROCEEDS IN COUNTY TREASURY-COMMIS
SIONERS NOT AUTHORIZED TO ADVANCE SUCH PROCEEDS TO 
TOWNSHIP TRUSTEES-EVEN UPON AGREEMENT TO LATER RE
IMBURSE COUNTY. 

When bonds have been sold under authority of Section 6929 G. C. and the pro
ceeds have come into the county treasury, the county commissioners are not author
ized to advance such proceeds to township trustees, even upon an agreement to 
later reimburse the county. 

CoLUMBUS, OHIO, September 29, 1916. 

HoN. E. A. ScoTT, Prosecuting Attorney, West UniotJ, Ohio. 
DEAR Sm:-Your request for an opinion under date of September 20, 1916, 

received at this office on September Zl, 1916, reads as follows: 

"A levy of three mills has been made on the property of Green town
·ship, Adams county, Ohio, under section 69Z7 for road purposes and to be 
paid by township. 

"The money available from this levy will not be ready for use until 
March and September· of next year or 1917. Can or can not the county 
commissioners borrow the township's proportion for said township and 
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advance same to township trustees and then later let township trustees 
reimberse said county? Has your department rendered an opinion on .this 
question? I am aware that the statute says that bonds can be issued for 
such purposes." 

Section 6927 G. C., being section 106 of the Cass law (106 0. L. 603), reads 
as follows: 

"For the purpose of providing by taxation a fund for the payment of 
the proportion of the costs and expenses of such improvement to be paid 
by the township or townships interested, in which such road may be in whole 
or in part situated, the county commissioners are hereby authorized to levy a 
tax not exceeding three mills in any one year upon all the taxable property 
of such township or townships. Such levy shall be in addition to all other 
levies authorized by law for road purposes, but subject to the limitation 
on the combined maximum rate for all taxes now in force." 

This section is a part of Chapter VI of the Cass highway law relative to road 
construction and improvement by county commissioners. 

The funds produced by the levy provided for in this section are to be used 
by the county. commissioners in the payment of that part of the cost and expense 
of constructing a road improvement apportioned to the township in which the 
road in question is situated. Township trustees have no power to levy taxes under 
this section and no control whatever over the funds produced by such a levy. 

The issue and sale of bonds of the county, in anticipation of the collection of 
levies made under this section, is expressly authorized by section 6929 G. C., but there 
is no authority whatever for advancing to township trustees any part of the pro
ceeds of bonds sold in anticipation of the collection of levies made under section 
6927 G. C. The proceeds of such bonds must be used by the county commissioners, 
and until such funds are used by the county commissioners they must remain in 
the county treasury. 

Answering your question specifically, I advise you that county commissioners 
are authorized by section 6929 G. C. to issue and sel! the bonds of the county in 
anticipation of the collection of taxes levied under section 6927 G. C., but that 
when such bonds have been sold and the proceeds have come into the county 
treasury, the county commissioners are not authorized to advance such proceeds 
to township trustees, even upon an agreement to later reimburse the county. 

1952. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

APPROVAL, SALE TO THE AUSTIN POWDER COMPANY OF CLEVI!
LAND, OHIO, PORTION OF ABANDOXED OHIO CANAL BASIN. 

CoLUMBUS, Omo, September 29, 1916. 

Hos. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 

DEAR SIR :-I acknowledge the receipt of your communication of September 
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27, 1916, transmitting to me a resolution providing for the private sale to The 
Austin Powder Company of Cleveland, Ohio, of a portion of an abandoned Ohio 
canal basin for a consideration of $500.00. 

I find that this resolution recites the proper jurisdictional facts and that under 
those facts the sale of the land in question is authorized by the statutes. I am 
therefore returning the duplicate copies of the resolution in question, with my 
signature attached thereto. 

1953. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney-General. 

COUNTY COM11ISSIONERS-BOND OF COUNTY TREASURER-HOW 
REDUCED DURING TERM OF OFFICE. 

When county commissioners deem it advisable to reduce the official bond of 
the county treasurer during the term of office for which said bond is given, they 
may, by the mutual consent of the treasurer, his surety and themselves, surrender 
said bond and accept a new bond for the reduced amount to cover the remainder 
of his said term of office. Such action should be by resolution of said commis
sioners duly e11tered on their journal, which resolution must fully protect all the 
rights of the county under said first bond for the time during which it subsisted as 
a legal indemnity of the county against loss by reason of any default of said 
treasurer, ·which time will be from the date of its acceptance and continuing until 
the acceptance of the new bond. 

CoLUMBUS, OHio, September 29, 1916. 

HoN. HENRY W. CHERRINGTON, Prosecuting Attorney, Gallipolis, Ohio. 
DEAR Srn :-I have you letter of September 18, 1916, as follows: 

"The county treasurer of this county gave a bond in the sum of $100,000 
before entering upon the duties of his office, the county commissioners 
having previously fixed the amount. Prior to the expiration of the first 
year of the treasurer's term, the commissioners, by resolution, fixed the 
treasurer's bond at $40,000. The surety on the treasurer's bond is a surety 
company. The bond is for the term of office of the treasurer. The surety 
company claims that if the bond is reduced, that it will still be liable for 
the full $100,000. Section 12195 provides one way in which the company 
could be released. Would the action of the county commissioners release 
the surety from liability? If not, is there any way they can be released 
except by compliance with the provisions of section 12195, et seq.?" 

Section 12195 G. C., to which you refer, provides as follows: 

"A surety of any county officer, except a commissioner, may notify the 
county commissioners by giving at least five days' notice that he is unwilling 
to continue as surety for such officer, and will at a time to be then named 
make application to them to be released from further liability upon his 
bond. He also shall give at least three days' written notice to each of such 
officers of the time and place at which his application will be made." 
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It is provided in the succeeding section that if the commissioners in the hearing 
of such application find there is good reason therefor they may require the officer 
in question to give a new bond. 

It is apparent that the action contemplated by your county commissioners, 
uader the facts stated in your letter, is not covered by the provisions of said section 
12195 aforesaid, because said provisions may apply only in cases wherein a surety 
is unwilling to continue as such surety and desires to be wholly released from 
any further responsibility on a bond. 

There is nothing, however, to prevent your county commissioners from sur
rendering the present bond of $100,000 and accepting a new bond in the sum of 
$40,000 to cover the remainder of the term of said county treasurer. This action 
of the commissioners should be by resolution duly entered upon their journal, 
which resolution should state the reasons for surrendering the old bond and 
accepting the new bond and said resolution should also carefully protect the county 
from any waiver or release of any claim which it might have resulting from any 
default of said treasurer made during the term of the bond surrendered. 

In answer therefore to your inquiry I must advise that your county commis
sioners by the mutual consent of the treasurer, his surety and themselves may 
surrender the present bond of $100,000 and accept a new bond for $40,000 to cover 
the remainder of the term of said county treasurer, but such surrender must be 
made under a resolution that will fully protect all the rights of the county under 
said first bond for the time during which it subsisted as a legal indemnity of the 
county against loss by reason of any default of said treasurer and the time so 
specified will be that period beginning from the date of the acceptance of the first 
bond and continuing until the acceptance by the county commissioners of the second 
bond. 

In this connection it must be remembered. that in this and all other cases in 
which the amount of the official bond of the treasurer is sought to be reduced, 
due regard must be had to the requirements of section 2633 G. C. as amended 103 
0. L., 540, that said bond must be sufficiently adequate in ·amount to cover all 
moneys that may come into the possession and control of said treasurer. 

1954. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

COUKTY BOARD OF EDUCATION-WHERE JUDGMENT RENDERED 
AGAINST BOARD-LIABLE FOR COSTS INCLUDING WITNESS 
FEES-HOW COLLECTED. 

f¥hen a judgment of a court is rendered in a civil cause against a county board 
of education for the cost of the plaintiff in such action such defendant county board 
of education is liable for all the costs of. the cause including lawful witness fees, 
which may be collected in the same manner as the judgment is collected. 

CoLUMBus, OHio, September 30, 1916. 

HoN. ::\hLToN HAINES, Prosecuting Attorney, Marysville, Ohio. 

DEAR SIR :-1 have the communication addressed to me under date of Septem
ber 19, 1916, by yourself and Honorable D. M. Cupp, prosecuting attorney of 
Delaware county, Ohio, as follows: 
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"Early in the year 1915, the Union county board of education filed a 
petition in the common pleas court of Delaware county, Ohio, against the 
board of education of Delaware county, Ohio, in which the prayer was 
that a writ of mandamus issue commanding the county board of education 
of Delaware county, to place certain resolutions and maps upon its records 
and to file a certified copy of said resolutions and maps with the auditors 
of Union and Delaware counties, and to certify a copy of said resolutions 
and maps to the presidents and clerks of each the Union county board of 
education, the Delaware county board of education, the Magnetic Springs 
board of education, the Thompson township board of education (Del. Co.), 

the Scioto township board of education (Del. Co.), and to place the 
determination of the funds and indebtedness of the Magnetic Springs 
board of ~ducation, the Thompson township board of education, and the 
Scioto township board of education upon its minutes as of August 3d, 1914, 
and to certify the same to the said different boards, and to direct the pay
ment of said funds and indebtedness thereof accordingly. 

"The order as prayed for in the petition of the plaintiff board was 
granted in full by Judge Jewell and costs taxed against the Delaware county 
board. 

"This action grew out of a transfer of territory from Scioto and 
Thompson township, Delaware county, to the l\Iagnetic Springs board of 
education of Union county, the transfer being by joint action of the 
two county boards. 

"There were court costs and quite a large amount of witness fees 
assessed against the Delaware county board and it has refused to pay all 
costs especially the witness fees. 

"Under section 4749 of the General Code, boards of education shall 
be a body politic and corporate, and as such capable of suing and being 
sued, contracting and being contracted with, is not the Delaware county 
board liable for all costs made and by order of the court assessed against 
it? And will not that order hold good as to the fees of witnesses duly 
subpoenaed to appear in said court? 

"This matter being in dispute, we would greatly appreciate an opinion 
from you relative thereto." 

From the above communication it is observed that an action in mandamus was 
begun in the common pleas court of Delaware county, Ohio, against the county 
board of education of that county in which the writ sought was issued to the 
defendant board of education and judgment of the court entered against the 
defendant board for the costs, including witness fees .. 

Section 3012 G. C. provides in part as follows: 

"Each witness in civil causes shall receive the following fees: For 
each day's attendance at a court of record to be paid on demand by the 
party at whose instance he is summoned, and taxed in the bill of costs, one 
dollar, and five cents for each mile from his place of residence to the place 
of holding such court, and return; for testifying before an officer authorized 
to take depositions, under a subpoena, seventy-five cents, and five cents for 
each mile from his place of residence to the place of taking depositions, to 
be paid on demand by the party at whose instance he is summoned; 
* * * * Xo mileage shall be allowed if the distance from the place of 
residence of the witness to the place where called to testify is less than 
one mile." 
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Section 3026 and section 3027 of the General Code provide as follows: 

"Sec. 3026. G. C. : On the rendition of judgment, in any cause, 
the cost of the party recovering, together with his debt or damages, 
shall be carried into his judgment, and the costs of the party against whom 

. judgment is rendered shall be separately stated in the record, or docket 
entry. No party in whose favor judgment for costs is rendered in a 
cause, may release, satify, or discharge, in whole, or in part, any of such 
costs, unless previously paid by him to the clerk of the court, or to the 
person entitled thereto, or they shall have been legally assigned, or trans
ferred to such party by the person, or persons in whose name or names 
such costs stand taxed upon the record or docket." 

"Sec. 3027 G. C.: The clerk or justice of the peace, issuing execution 
for such judgment, shall indorse thereon the amount of the costs of the 
party condemned, which costs shall be collected by the officer to whom such 
writ is directed, in the same manner and at the same time as the judgment 
mentioned in the execution." 

It is thus required that the costs of the party recovering, in the above case 
the plaintiff, including witness fees prescribed by section 3012 G. C., shall be car
ried into the judgment and the costs of the defendant, the county board of educa
tion of Delaware county, are required to be separately stated in the record or 
docket entry and in issuing execution for the judgment the clerk of the court is 
required to endorse thereon the amount of the costs of the defendant, the county 
board of education of Delaware county, and it is the duty of the officer to whom 
such execution is directed to collect the costs of such defendant at the same time 
and in the same manner as the judgment including the costs of the county board 
of education of Union county. That is to say, answering the questions submitted 
by you specifically, the Delaware county board of education is liable under the 
judgment of the court for the costs of the Union county board including witness 
fees and is liable under section 3027 G. C., supra, for its own costs including witness 
fees which may be collected in the same manner as the judgment and the answer 
to your questions must therefore be in the affirmative. 

Respectfully, 
Enw ARD C. TuRNER, 

A ttome~General. 
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1955: 

INSTITUTIONS OF PUBLIC CHARITY-WHEN PART OF REAL ESTATE 
OF SUCH INSTITUTION IS RENTED FOR COMMERCIAL PURPOSES, 
SAID PART NOT EXEMPT FROM TAXATION- YOUNG MEN'S 
CHRISTIAN ASSOCIATION. 

When a part of the real estate of an institution of public charity only is rented for 
commercial purposes, said part being certain rooms of a building owned and occupied 
by said institution, such rooms so rented may not be exempt from taxation under the pro
visions of section 5353 G. C. 

Authority for the .enactment of that part of section 5349 G. C. which provides "public 
colleges and academies and all buildings connected therewith and all lands connected with 
public institutions of learning not used with a view to profit shall be exempt from taxation" 
may be found in the provisions of section 2 of article XI I of the constitution which exempt& 
from taxation the property of institutions of public charity. 

CoLUMBus, Oaro, September 30, 1916. 

HoN. CHARLES E. BALLARD, Prosecuting Attorney, Springfield, Ohio. 

DEAR Sm:-1 have your letter of September 20, 1916, submitting the following 
statement and inquiries: 

"The Young Men's Christian Association of Springfield, Ohio, is a 
corporation not for profit organized under the laws of this state. It owns a 
tract of real estate on which a building stands, the value of both being prob
ably $150,000.00. Said association conducts its affairs along the usual 
1\nes of such associations. It is supported largely by voluntary contribu
tions, gifts and bequests for permanent endowment. It charges a member
ship fee ranging from $5.00 to $8.00 per year. There are two classes of 
members, active and associate. All active merilbers must be at least eighteen 
years of age and a member in good standing of a Protestant evangelical church, 
and pay such fees as· are fixed by the board of directors, and sign the con
stitution. Associate members need not belong to any church or may belong 
to a church other than a Protestant evangelical church, and enjoy all the 
privileges of the association except voting in the election of the directors. Only 
active members are allowed to vote for the directors. Worthy young men 
may be admitted as associate members in the association by the board of 
directors if said board of directors find that such young men are financially 
unable to pay the annual fee. Two of the rooms of the building are rented 
for commercial purposes, the income being used to support the association, 
and a number of rooms in the building are rented to members as living rooms 
and fees are charged therefor. Said association maintains reading rooms, 
swimming pool, baths, pool and billiard tables. Night school for the use 
of its members is conducted in said building. Those who attend such school 
are required to pay if able. 1 

"Neither the ground nor the building is on the tax duplicate of Clark 
county, Ohio, for the purpose of taxation. 

"(I) Should they be placed on the tax duplicate for taxation as other 
commercial property? 

"(2) If the ground and building of the association are exempt from 
taxation, what section of the General Code exempts the same? 

"(3) Does the phrase, 'public school houses, * * * may, by general 
laws, be exempted from taxation,' found in section 2 article XII of the con-
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stitution authorize the legislature to exempt, as it has undertaken to do by 
section 5349 General Code, 'public colleges and academies and all buildings 
connected therewith, and all lands connected with public institutions of 
learning, not used with a view to profit?' 

"(4) Would the real estate and building of said association be exempt 
under section 5353 General Code, on the theory that it is 'property belonging 
to institutions of public charity only?' 

"Throwing light upon the questions proposed, I refer to Kenyon College 
v. Schnebly, 12 0. C. C. (N. 8.) 1, affirmed without report in Schnebly v. 
Kenyon College, 81 0. S. 514, The Benjamin Rose Institute v. Myers, 92 
0. S. 252, and cases therein cited." 

It is provided in section 5353 G. C. as amended 103 0. L. 549, that: 

"Lands, houses and other buildings belonging to a county, township, 
city or village, used exclusively for the accommodation or support of the poor, 
or leased to the state or any political subdivision thereof for public purposes, 
and property belonging to institutions of public charity only, shall be exempt 
frem taxation." 

In an opinion reported in volume II at page 1298 of the opinions of the attorney
general for the year 1915, I considered and fully discussed what constitutes an "insti
tution of purely public charity" as contemplated by the provisions of section 2 of 
article XII of the constitution as they stood prior to the amendment of 1912. Under 
the authorities cited and collated in said opinion to which I refer without further 
discussion, I am of the opinion that the institution named in your inquiry is one of 
public charity only and its property is therefore exempt from taxation under the pro
visions of said section 5353 aforesaid, except in the particulars hereinafter noted. In 
reaching this conclusion I am amply sustained by former opinions of this department. 

In an opinion under date of June 8, 1894, found in volume IV of the opinions of 
the attorney-general, the Hon. J. K. Richards held: 

"Under the rule generally adopted in this state Y. M. C. A. buildings 
are exempted from taxation." 

There is no other or further comment made in said opinion in respect to the matter 
in question. 

Again, on page 8~7, in the same volume is f.ound an opinion by the Hon. Frank 
S. Monnett, in answer ·to the following question: 

"Should Young ME~U's Christian Associations' real estate and real estate 
of like societies be exempted from taxation where it is in part used for secular 
pwposes?" 

In answer to said question reference is made to the case of Library Association 
v. Peltop, 36 0. S. 253, from which ~he following quotation. is made: 

"It may be said, that the entire building may become. necessary for the 
objects of the association. When this shall become the cll.Se, and the entire 
building or any additional parts are so used, the parts thus withdrawn from 
renting, cease to be leased or otherwise used with a view to profit, and fall within 
the exemption. 

"The fact that the building is so constructed that the parts leased or other
wise used with a view to profit cannot be separated from the residue by 
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definite lines, is no obstacle to a valuation of such parts for purposes of taxa
tion, having due reference to the taxable value of the entire property." 

The opinion then further states: 

"If, as is implied by your questions, that portion of the building is used 
for other purposes than those provided by section 2732 of the Revised Statutes, 
such parts of said building and the appurtenances thereto as are rented or 
otherwise used would not be exempt from taxation, and_ the value of such 
part can be found by the taxing officer by comparing such part of said build
ing with the taxable value of the entire property. I would, therefore, hold 
in answer to this question, that such building, if used entirely for public 
charity, or for similar purposes, as are mentioned in subdivision 1 of section 
2732 Revised Statutes, the same would be exempt from taxation, but if any 
portion of it is used for other purposes than those contemplated by that 
section, I would hold that such part so used for any other purpose would be 
liable for taxation." 

In volume V of the opinions of the attorney-general at page 709, a like conclusion 
is announced by Hon. J. M. Sheets. I quote from said "opinion as follows: 

"I am in receipt of your communication of this date in which you seek 
an opinion as to whether certain property in the city of Cleveland is exempt 
from taxation·. The first tract mentioned is the property of the Young 
Men's Christian Association of that city, consisting of the ground and the 
building erected thereon. Part of the building is used as quarters for the 
association, and a part of it is leased as business rooms to persons engaged in 
mercantile pursuits-the money received from the leases, however, is used 
in supporting and maintaining the organization. 

"That part of the building used with a view to profit, i. e., from which 
rentals are received, is clearly taxable, and, as it appears that the whole 
propel ty has escaped taxation for a number of years the pf rt le. sed should 
be placed on the tax duplicate, not only for the current year, but for previous 
years back to the last decennial appraisement." 

In this opinion reference is also made to the case of Library Association v. Pelton 
supra, and the opinion further continues as foilows: 

"The Young Men's Christian Association can claim no exemption unless 
its property can be classed as either an 'institution of purely public charity,' or 
a 'house used exclusively for public worship.' Surely it cannot be claimed 
that that part of the property occupied by merchants is used as an 'institution 
of purely public charity,' or as a 'house used exclusively for public worship.' 
It matters not that the proceeds of the leases are used for the purpose of 
maintaining the organization.'' 

It appears from the statements made in your inquiry that two rooms of the build
ing owned by the association in question are rented for commercial purposes. In 
view of the observations in the opinions heretofore quoted, with which I concur, and 
particularly under the authority of the recent case of Rose Institute v. Myers, 92 
0. S. 252, wherein it is held that: 

"It is the use of the property which renders it exempt or non-exempt, 
not the use of the hwome derived from it." 



ATTOR!'-.'EY -GID-."'ERAL. 1643 

I conclude that so much of said building as is rented for commercial purposes, said 
part being the two rooms specified, should be assessed by the proper office~ for taxa
tion purposes and placed on the tax duplicate. 

In answer therefore to your first, second and fourth inquiries, I advise that only 
that part of the property of the association named which is rented for commercial 
purposes, said part being the two rooms specified in your letter, should be placed 
upon the tax duplicate, and that the residue of said property is exempt under the pro
visions of section 5353 aforesaid. 

In answer to your third inquiry, wherein you ask if the provisions 

"* * * 'public school houses * • • may, by general laws, 
be exempted from taxation;' found in section 2 article 12 of the constitution, 
authorize the legislature to exempt, as it has undertaken to do by section 
5349 General Code, 'public colleges and academies, and all buildings con
nected therewith, and all lands connected with public institutions of learn
ing, not used with a view to profit." 

it must be observed that the provisions of said section 5341:1, as quoted in said inquiry 
are ordinarily considered as applying to institutions of public charity, and that, there
fore, said provisions are referable more particularly to that clause of the constitution 
found in section 2 of article XII, which exempts from taxation institutions of public 
charity. 

In the opinion first referred to herein, being the opinion found at page 1298 of vol
ume II of the Attorney-General's Opinions for 1915, I held that 

"* * * schools, colleges and hospitals are charities in the legal sense 
of the term; as well as homes and asylums for indigent and afflicted persons." 

This conclusion is fully supported by the case of Gerke v. Purcell, 25 0. S. 229, 
wherein it is held that by the term "public school house," referred to in your inquiry 
"is meant such as belong to the public, and are designed for schools established and 
conducted under public authority." 

It was further held in said opinion that: 

"A charity, in a. legal sense, includes not only gifts for the be~efit of the 
poor, but endowments for the advancement of learning, or institutions for 
the encouragement of science and art, without any particular reference to the 
poor." 

And, further 

"Schools established by private donations, and which are carried on for 
the benefit of the public, and not with a view to profit, are 'institutions of 
purely public charity' within the meaning of the provision of the constitution, 
which authorizes such institutions to be exempt from taxation." 

The supreme court thus clearly distinguishes between what is a public school 
house, as contemplated in the constitutional provisions aforesaid, and what institutions 
of learning may be considered as institutions of public charity, and it is apparent 
from the distinction thus made that the institutions included within the last clause 
of section 5349 are institutions of public charity, and that said provisions of said section 
are intended to apply to institutions of that character. 

In answer, therefore, to your third inquiry, I am of the opinion that the provisions 
of section 5349 G. C., therein referred to, are authorized by that clause of said section 
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2 of article XII of the constitution which exempts from taxation the property of insti
tutions of public charity. 

1956. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

APPROVAL, ORDER OF STATE BOARD OF HEALTH IN REGARD TO 
POLLUTION OF OTTAWA RIVER BY SEWAGE FROM CITY OF 
LIMA. · 

COLUMBUs, OHio, October 2, 1916. 

RoN. FRANK B. WILLis, Governor of Ohio, Columbus, Ohio. 
MY DEAR GovERNOR:-Enclosed herewith you will find an order of the st&te 

board of health to the city of Lima, Ohio, in regard to the pollution of the Ottawa 
river by sewage from said city of Lima. 

I have examined said order, which is issued pursuant to section 1251 G. C., and 
find the same to be regular. 

It is my opinion that it should be approved and I have therefore approved the 
same and am transmitting it to you for your approval. 

1957. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

BOARD OF DEPUTY STATE SUPERVISORS AND INSPECTORS OF 
ELECTIONS-WHEN NIGHT WATCHMAN CAN BE EMPLOYED
-PAID FROM COUNTY TREASURY. 

When it is necessary jor the board of deputy stc te supervisors and inspectors of elec
tions to employ ;y night watchman the employment of such employe is required to be paid 
from the county trecsury upon the allowrmce of the county commissioners. 

COLUMBUs, OHio, October 2, 1916. 

Bureau of Inspection and Supe-rvision of Public O.f!ices, Columbus, Ohio. 
GENTLEMEN:-Yours under date of September 21, 1916, is as follows: 

"We would respectfully ask your written opinion upon the following 
question: 

"In the event that a board of deputy state supervisors and inspectors 
of elections find it necessary to employ a night watchman at the office of the 
board, how is the compensation of such employee to be paid?" 

Numerous special provisions will be found for the payment of specific election 
expenses necessary to the proper conduct of elections. It is unnecessary to refer to 
each of such provisions but it is deemed sufficient to say that a careful exa.mination 
of the statutes will fail to disclose any specific statutory provision by which the method 
of payment. of the compensation of a night watchman as such is prescribed. 



.ATTORXEY -GEXERAL. 1645 

Section 4946 G. C., 103 0. L. 545 provides among other things in reference to 
election expenses in registration cities that the "cost for the rent, furnishings and sup
plies for rooms hired by the board for its offices and as placee for registration of elec
tors in the holding of elections in such city shall be paid by such city from its general 
fund." This provision, however, does not include within its terms the employment 
of a night watchman. 

Section 4821 G. C. provides as follows: 

"All proper and necessary expenses of the board of deputy state supervis
ors shall be paid from the county treasury as other county expenses, and 
the county commissioners shall make the necessary levy to provide therefor. 
In counties containing annual general registration cities, such expenses shall 
include expenses duly authorized and incurred in the investigation and pros
ecution of offenses against laws relating to the registration of electors, the 
right of suffrage and the conduct of elections." 

It is here provided that all proper and necessary expenses of the boards of deputy 
state supervisors of elections, which by virtue of section 4802 G. C. include as well 
deputy state supervisors and inspectors of elections, shall be paid from the county 
treasury as other county expenses. 

If then, the employment of a night watchman is necessary, a question to be de
termined in the first instance by the board of deputy state supervisors of elections, 
the compensation of such employe, would then constitute a necessary and proper 
expense of the board and is required to be paid from the county treasury as other 
county expense,s. That is to say, upon the allowance of the county commissioners 
and the warrant of the county auditor. 

It may be observed, however, that it is not conceived that the employment of 
a night watchman by a board of deputy state supervisors and inspectors of elections 
would be necessary in any case except in the larger counties for the short time in which 
the official ballots are in the custody of the board prior to the delivery of the same 
to the precinct election officers, and for the period of time after the election prior to 
the completion of the canvass of the returns, where the facilities for the safe keeping 
of the ballots and returns are insufficient without personal attendance at ail times 
and the city fails or refuses to provide proper police protection for the safe keeping 
of the ballots and returns which I am informed the cities in many, if not most cases 
do. 

1958. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 

APPROVAL, PROPOSED ARTICLES OF INCORPORATION OF "THE AMERI
CAN MUTUAL LIFE INSURANCE CO:\'IPAI'.'Y." 

CoLUMBus, OHio, October 2, 1916. 

HoN. CHARLEs Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR:-! return to you herewith with my approval endorsed thereon the 

proposed articles of incorporation "THE· AMERICAN MUTUAL LIFE INSUR
ANCE COMPANY." 

Respectfully, 
EDWARD C. TuaNER, 

Attorney-General. 
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1959. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY WASH
INGTON TOWNSHIP RURAL SCHOOL DISTRICT. 

CoLUMBUs, Omo, October 2, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of Washington township rural school district in the sum 
of $3,500.00, to improve the public school property of said district, being 
seven bonds of five hundred dollars each." 

I have examined the transcript of the proceedings of the board of education and 
other officers of Washington township rural school district; also the bond and coupon 
form attached, and I find the same regular and in conformity with the provisions of 
the General Code of Ohio. 

I. am of opinion that said bonds drawn in accordance with the form submitted 
and executed by the proper officers will, upon delivery, constitute valid and binding 
obligations of Washington township rural school district. 

1960. 

Respect£ ully, 
EDWARD C. TURNER, 

Attorney-General. 

TOWNSHIP TRUSTEES-TOWN HALL OR TOWNSHIP HOUSE TO COST I,N 
EXCESS OF $2,000-QUESTION MAY BE SUBMITTED TO ELEC!fORS 
AT NOVEMBER ELECTION, 1916-ELECTORS OF VILLAGE SITUATED 
WITHIN SAID TOWNSHIP HAVE RIGHT TO VOTE ON SAID QUESTION. 

The question of building a town hall or township house, the estimated cost of which 
is in excess of $2,000, may be submitted to the qualified electors of said township at the 
November election, 1916. The qualified electors of a village situated within said town
ship have the right to vote on said question. 

COLUMBus, Omo, October 3, 1916. 

HoN. J. W. WATTS, Prosecuting Attorney, Hillsboro, Ohio. 
DEAR Srn:-In your letter of September 28th you request my opinion upon two 

questions which may be stated as follows: 

"1. May the question of building a town hall or township house, the 
estimated cost of w.hich is $3,000, be submitted to the qualified electors of 
said township at the coming November election? 

"2. Have the qualified electors of a village situated within said town
ship the right to vote on said question, the proposed site of said township 
house being located outside the corporate liroits of said village?" 

Section 3260 G. C. provides in part: 

"* • * If a majority of the electors of the township or a precinct 
thereof, voting at any general election vote in favor thereof, the trustees 
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may purchase a site and erect thereon a town hall for such township or pre
cinct and levy a tax on the taxable property within such township or pre
cinct to pay the cost thereof, which shall not exceed two thousand dol
lars. • * •" 

It is evident that the above provision of the statute does not afford the authority 
to the trustees of the township referred to in the first question above stated to secure 
the proposed building in the manner therein provided, upon the approval by the electors 
of such township of the tax levy authorized by the latter part of said section, as it 
appears that the estimated cost of said building is in excess of $2,000. This authority 
is found in sections 3395 to 3398, inclusive, of the General Code and must not be con
fused with the authority conferred upon the electors of a township and a village situ
ated therein to jointly enlarge, improve or erect a public building as found in section 
3399 et seq. of the General Code. 

Section 3395 G. C. provides: 

"If in a township, it is desired to build, remove, improve or enlarge a 
town hall, at a greater cost than is otherwise authorized by law, the trustees 
may submit the question to the electors of the township, and shall cause 
the clerk to give notice thereof and of the estimated cost, by written notices, 
posted in not less than three public places within the township, at least ten 
days before election." 

Section 3396 G. C. provides: 

"At such election the electors in favor of such hall, removal, improve
ment or enlargement shall place on their ballots 'Town Hall-Yes,' and 
those opposed 'Town Hall-No.' If a majority of all the ballots cast at 
the election are in the affirmative, the trustees shall levy the necessary tax, 
but not in any year to exceed four mills on the dollar valuation. Such tax 
shall not be levied under such vote for more than seven years. In anticipation 
of the collection of taxes, the trustees may borrow money and issue bonds 
for the whole or any part therefor, bearing interest not to exceed seven per 
cent. payable annually.'' 

It will be observed that the question of the policy of expending the funds of the 
township for the purpose under consideration is to be submitted to "the electors of 
the township," and the condition precedent to the valid levy of the necessary tax for 
said purpose is that "a majority of all the ballots cast at the election" are in favor of 
said expenditure. 

The statutes do not by their terms exclude the electors of the village referred to 
in your second inquiry from voting on the question referred to in your first inquiry, 
I have already held in former opinions that in the absence of an express provision 
of a statute excluding from the tax levy therein authorized to be made on the taxable 
property of a township, the taxable property of an incorporated village located in such 
township, said tax must be levied upon all the taxable property of such township 
including that within the corporate limits of said village. 

In keeping with my former holding I am of the opinion in answer to your second 
question that the tax levy mentioned in section 3396 G. C. supra, when authorized as 
therein provided, must be made on all of the taxable property in the township, re
ferred to in your first inquiry, including that located in the incorporated village therein 
situated, and that the qualified electors of said village have the right to vote on the 
question of the policy of the expenditure of the funds of said township for the aforesaid 
purpose. 
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As I understand your first question you desire to be advised as to whether or 
not, in my opinion, the election to be held Novmber 7th, Of this year, is an election 
within the meaning of sections 3395 and 3396 of the General Code, as above quoted. 

In this connection my predecessor, Hon. Timothy S. Hogan, in considering the 
provisions of said sections in an opinion found in the annual report of the attorney
general for the year 1913, Vol. II, page 1252, observed that said sections do not expressly 
provide for a special election on the question therein mentioned, and held that said 
question must be submitted at a regular ·election as required by section 4840 G. C., 
which provides: 

"Unless a statute providing for the submission of a question to the voters 
of a county, township, city or village provides for the calling of a special 
election for that purpose, no special election shall be so called. The question 
so to be voted upon shall be submitted at a regular election in such county 
township, city or village, and notice that such question is to be voted upon shall 
be embodied in the proclamation for such election." 

I concur in this holding of my predecessor, and it only remains to be determined 
whether the coming November election is a "regular election" within the meaning of 
section 4840 G. C. supra. 

I quote the following from opinion No. 778 of this department, referred to in 
your letter, rendered to Hon. John C. D' Alton, prosecuting attorney of Lucas county, 
on August 28, 1915: 

''Elections are throughout the statutes termed general, regular and 
special elections. These terms are deemed to have a fairly well established 
meaning, and unless used with special application or qualifying terms, 'general 
election' is understood to mean the regular recurring November election,· at 
which state and county officers are elected. The term 'regular elections' 
includes all those ele(•tions at which public officers are elected to fill the 
vacancies occurring by reason of the expiration of the terms of such officers 
as established by law, whether such officers be state, county, township or 
other officers whose terms of office are definite and determinate, the time 
of holding which election is definitely fixed by law. A special election is 
generally understood to mean an election held n.t a time not definiteiy fixed 
by law for the election of an officer to fill a vacancy occasioned by some exi
gency other than the expiration of the term fixed, or an election which is held 
for the submission to the elector~te of a question usually other than the 
selection of an officer, and at a different time £1om that at which a regular or 
general election is being held." 

Reference was made in said opinion to the provisions of section 4840 G. C. supra, 
as distinguishing between the terms "special election'' and "regular election" as above 
defined. 

In view of the foregoing it is evident that the election to be held on Novembro· 
7, 1916, will be both a general election and a regular election within the meaning of 
those terms as defined in my former opinion above referred to. 

Answering your first question specifically, I am of the opinion that the question 
of building a town hall or township house, the estimated cost of which is saooo.oo, 
may be submitted to the qualified electors of such township at the coming November 
election. 

Respectfully, 
EDWARD C. TURNER, 

Attomey-Generot. 
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1961. 

ROADS AXD HIGHWAYS-TELEPHOXE CO~IPAXIES-:\IUST PLACE 
POLES IX HIGHWAY SO AS XOT TO INCO:\HIODE PUBLIC IN 
USE THEREOF-SEE OPIXIOXS XOS. 1888, AUGUST 31, 1916, AND 
1950, SEPTE~IBER 29, 1916. 

Telephone companies must so place their poles in the highway as not to inc.mmode 
the public in the use thereof. If this result cannot be accomplished by a telephone company 
without acquiring the rights of adjoining oumers in the overhanging limbs of shade trees, 
it will be necessary for such company to acquire said rights. 

CoLUMBus, OHio, October 3, 1916. 

HoN. CLINTON CowEN, State H1:ghway Commissioner, Columbus, Ohio. 

DEAR Sm:-I have your communication of September 20, 1916, which communica
tion reads as follows: 

"I am transmitting herewith a letter submitted to me by Mr. H. M. 
Sharp, our chief highway engineer, relative to difficulties we are having where 
we have requested The Ohio State Telephone Company to move back its 
poles and the telephone company has been enjoined from interfering with 
trees in front of certain property. 

"We are not interested in the adjustment of differences between the 
telephone company and property owners other than to have the poles removed 
and as this must be done, I respectfully request that you advise me what 
course to pursue in the matter cited by Mr. Sharp and on similar occasions 
which may arise in the future." 

The attached communication from Mr. Sharp is as follows: 

"Since July 24, 1916, we have been troubled with the telephone poles 
owned by the Ohio State Telephone Company interfering with the contrac
tor's work on the Springfield-Urbana road, I. C. H. No. 181, section 'I,' 
Clark county. 

"We have ordered the telephone company to move back their poles 
but they have encountered serious difficulties with the property owners on 
account of the poles and lines interfering with trees to such an extent that 
if the poles are moved back the trees will have to be cut and trimmed to a 
copsiderable extent. 

"Some of the property owners have objected very seriously to this, and 
in one case the telephone company has been ~joined by a property owner 
from interfering with the trees in front of his property, although the trees are 
in the right-of-way or project over the right-of-way. 

"While I realize that the statutes provide that in such cases the tele
phone company shall be given notice to move such obstructions that inter
fere with the road work, yet the telephone company represents to us that 
they are unable to move because of the opposition from property owners 
owning trees which i,nterfere with the movipg back of the poles and lines, 
and it would seem that it is a proposition for the telephone company to fight 
out with the property owners in the matter of interference with trees. How
ever, in this particular case the telephone company clainis that they are not 
able to move their poles and lines for the reason cited above and at the present 
time the poles are seriously interfering with the carrying on of the work. 
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"I am submitting this proposition to you with. a view of having your 
judgment in the matter, to the end that something may be done so as to get 
the telephone poles out of the contractor's way." 

Owners of lands adjoining a public highway and whose title extends to the center 
thereof enJoy certain rights therein, subject, of course, to the convenil\llce of public 
travel. This matter was before the court in the case of Daily, et al. v.State, 51 0. S. 
348. The facts in this case and the holding of the court, as set forth in the syllabus, 
is as follows: 

"1. An owner of ~and adjoining a public highway whose title extends 
to the center of the road, who has cultivated shade trees, planted partly on 
his own land and p~J-rtly in the line of the highway within the bounds of his 
deed, has a property interest in such trees, and the right to their enjoyment 
subject only to the convenience· of public travel. 

"2. The legislature may authorize the construction of a telegraph line 
by a telegraph company upon a public highway, in such manner as not to 
incommode the public in the use of such highway, but authority so given 
does not empower such company to injure the property of an adjoining 
landowner, nor to appropriate any of his property rights in the highway ex
cept upon the condition that compensation be first made. Nor is warrant 
given to injure such property, nor to appropriate such property rights with
out compensation, by the act of congress of July 24, 1866, known as section 
5263 et seq. of the Revised Statutes of the United States. 

"3. The property right of such owner in trees thus cultivated by him 
is a proper subject of legislation for its protection. And one who, having 
knowledge of the rights of such landowner in the trees, proceeds against 
the protest of such owner heedlessly, recklessly and carelessly to injure them, 
may be prosecuted under section 6880 of the Revised Statutes for a wrong
ful injury to property. 

"4. The simple fact that the landowner did not, at the time the tele
graph line was built, although aware of the purpose to build, object and pre
vent its construction by injunction proceedings, will not estop him, after 
the expiration of ten years from the date of such construction, from assert
ing his property interest in the highway and in the trees growing upon and 
in front, of his premises." 

See also the case of Callen v. The Columbus Edison Electric Light Company, 
66 0. s. 166. 

Telegraph and telephone companies, in their occupancy of public highways, are 
not authorized to inconvenie,nce the public in the use thereof. 

Section 9170 G. C. provides as follows: 

"A m~~-gnetic telegraph company may co,nstruct telegraph lines, from 
point to point, along and upon any public road by the erection of the neces
sary fixtures, i~cluding posts, piers apd abut~ents necessary for the wires; 
but shall not incommode the public in the use thereof " 

The terms of the above quoted section are made applicable to telephone com
panies by the provisions of section 9191 G. C. found in the same chapter of the Gen
eral Code, and which section reads as follows: 

"The provisions of this chapter apply also to a company or~anized to 
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construct a line or lines of telephone; and every such company shall have 
the powers and be subject to the restrictions herein prescribed for magnetic 
telegraph companies.'' 

You correctly state the position which should be taken by your department when 
you observe that you are not interested in the adjustment of differences between 
the telephone company and property owners. If the poles of the telephone com
pany, as at present located, incommode the public in the use of the highway or con
stitute an obstruction in such highway, it is the duty of the company to relocate its 
poles and so place the same that they will not obstruct the highway. If this result 
cannot be accomplished by the company without acquiring the rights of adjoining 
owners in the overhanging limbs of shade trees, it will be necessary for the company 
to acquire such rights, but this is a matter solely between the company and the owners 
of the abutting lands and one in which the public officials have no interest whatever. 
The fact that the company is unable to move its poles without acquiring such rights 
from the owners of abutting real estate does not excuse the company from relocating 
its pole line and so placing the same that it will not constitute an obstruction in the 
public highway. 

The form of notice to be given the company, the method of serving such notice 
and the manner of making a record of your action in the premises has been pointed 
out in opinion No. 1950 of this department, rendered to 'YOU on September 29, 1916, 
and relating to certain obstructions maintained by the Ohio Electric Railway Company 
in the National road in Licking county. The form of notice prescribed in that opinion 
will suggest the form that should be served upon the Ohio State Telephone Company 
in the present instance and the method of service of the notice and manner of preserv
ing a record of your action will be the same as that suggested in the opinion in ques
tion. I also suggest that, as in the case of the Ohio Electric Railway Company and 
for the purpose of avoiding all future question as to proper notice, the co-operation 
of the county authorities of Clark county be invited and that if it is possible to secure 
such co-operation the county officials be requested to take the action pointed out by 
the first paragraph of section 7204 G. C. and set forth in detail in opinion No. 1950 
of this department, referred to above. If after this action has been taken and the 
proper notice given the company fails to act in the premises, I will take the steps 
necessary to secure the removal of the poles in question upon being advised by you 
of the facts. 

1962. 

Respectfully, 
EDWARD C. TuRNER 

Attorney-General. 

STATE LIQUOR LICENSING BOARD-~)NE EMPLOYED AS COUNSEL 
FOR VILLAGE NOT PUBLIC OFFICER-IS NOT INELIGIBLE TO AP
POINTMENT AS COUNTY LIQUOR LICENSING COMMISSIONER. 

One employed as counsel for a village or a department or an officer thereof, pursuant 
to section 4220 G. C. is not a public officer within the meaning of section 1261-22 G. C. 
103 0. L. 218, and is not therefore ineligible to appointment as county liquor licensing 
commissioner. 

CoLUMBus, OHio, October 3, 1916. 

State Liquor Licensing Board, Columbus, Ohio. 

GENTLEMEN:-In your communication under date of September 26, 1916, you 
submit for an opinion the question which may be stated as follows: 
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"May a county liquor license commissioner hold the position of or be 
employed as legal counsel for a village or any department or official thereof?" 

Section 1261-22 G. C. (103 0. L. 218) provides in reference to county liquor license 
commissioners that: 

"The said license commissioners shall not hold any other public office 
for profit except that of notary public, * * *." 

and it is presumably in view of this provision that your question is submitted. 
Section 4220 G. C., in which is found the authority for providing counsel for 

villages or the departments or officers thereof, provides as follows: 

"When it deems it necessary, the village council may provide legal 
counsel for the village, or any department or official thereof, for a period 
not to exceed two years, and provide compensation therefor." 

The question then resolves itself into whether counsel for a village, a department 
or officer thereof is a "public officer" within the terms of section 1261-2 G. C. (103 
0. L. 218)supra. 

In sect~ on 7 of T~r~p .on public officers it is :said: 

"One appointed or elected in a manner prescribed by law, having a 
dElJ!~gnation or tltle given to him by law, and exercising functions concerning 
the public assigned to him by law, is a public officer." 

It is stated in 29 Cyc. 1366, as to the distinction between an office and an em
ployment, that: 

"While an office is based upon some provision of law, an employment is 
based upon a contract entered. into by the government with the employe." 

In support of the above proposition, there is cited by the authority mentioned 
the case of state v. Jennings, 57 0. S. 415, in which it is held: 

"To constitute a public office against the incumbent of which quo warranto 
will lie, it is essential that certain independent public duties, a part of the 
sovereignty of the state, should be appointed to it by law, to be exercised 
by the incumbent, in virtue of his election or appointment to the office, thus 
created and defined, and not as a mere employe, subject to the direction 
and control of some one else." 

The above was a case in which it was sought to oust city firemen employed by 
the city council, upon the theory that such firemen were officers. The court in the 
course of the opinion by Minshall, J, said: 

"But the character of an office can not be attached to a position by a 
name merely. Whether it be an office or not, will depend upon the nature 
and character of the duties attached to it by law. 

"Many efforts have been made to define a public office; and it is only 
the incumbent of such an office whose rights can be challenged in a proceed
ing in quo wam:mto. But it is easier to conceive the general requirements 
of such an office, than to express them with precision in a definition that 
shall be entirely faultless. It will be found, however, by consulting the 
cases and the authorities, that the most general distinction of a public office 
is, that it embraces the performance by the incumbent of a public function 
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delegated to him as apart of the sovereignty of the state. Thus in l\Iea
chem's Offices and Officers, section 4, it is said: 'The most important 
characteristic which distinguishes an office from an employment or contract, 
is that the creation and conferring of an office involves a delegation to the 
individual of some of the sovereign functions of government, to be exercised 
by him for the benefit of the public; that some portion of the sovereignty 
of the country, either legislative, executive, or judicial, attaches, for the 
time being, to be exercised for the public benefit. Unless the powers con
ferred are of this nature, the individual is not a public officer.' So in High 
on Extraordinary Legal Remedies, section 625, it is said: 'An office, such 
as to properly come within the legitimate scope of an information in the 
nature of a quo worranto, may be defined as a public position, to which a 
portion of the sovereignty of the country, either legi~lative, executive, or 
judicial, attaches for the time being, and which is exercised for the benefit 
of the public.' " 

In consideration of the foregoing statement of the character of the public office, 
I am of the opinion that counsel provided for a village, a department or officer there· 
of, pursuant to section 4220 G. C. supra, is not a public officer. 

I believe none of the essential attributes of a public officer, as above indicated, 
attach to one who pursuant to law stands in the relationship of a legal counsel to a 
village, its departments of officers. One acting as such counsel exercises no function 
of government imposed upon him by law. He is required to take no oath of office 
nor to give an official bond. His duties are such only as the council may choose to 
impose and he stands in a contractual relationship to the village council. His func
tions are neither legislative, executive nor judicial. 

A partnership may not hold public office; yet I think it would not be seriously 
contended that under section 4220 G. C. the council of the village would not be au
thorized to enter into a contract for the services of a firm of attorneys as counsel for 
the village, its departments of officers; neither could it be maintained that such serv
ices so contracted for would-not be wholly subject to the eontrol of the council itRelf 
and that there would devolve upon counsel so employed no duty which is imposed 
by law. 

That the relationship of a person chosen under section 4220 G. C. is, in contem
plation of the legislature, contractual, is rendered conclusive from the provision of 
section 3809 G. C. (103 0. L. 526), that the requirement of a certificate that the neces· 
sary money is in the treasury shall not apply to "contracts inade by a village for the 
employment of legal counsel." 

It was held in opinion No. 217, addressed to the bureau of inspection and super
vision of public offices, found at page 412 of the Opinions of the Attorney-General 
for the year 1915, "that the position of village solicitor is not an office within the mean
ing of section 5617 G. C.;" and in an opinion of my predecessor, Hon. Timothy S. 
Hogan, addressed to Hon. Frank W. Miller, fou11d at page 487 of the report of the 
attorney-general for the year 1912, it was also held that "the village solicitor is not 
an 'official' within the meaning of section 4762, General Code." 

Answering specifically your question whether a county liquor licensing com
missioner may be employed as counsel for a village or any department or official there
of, I am of opinion that employment as legal counsel for a village or a department 
or an officer does not render a person, otherwise qualified, ineligible to appointment 
as county liquor licensing commissioner. In other words, one may be at the same 
time county liquor licensing commissioner and counsel for a village or a department 
or an officer thereof. Respectfully, 

EDWARD C. TURNER, 

Attorney-General. 
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1963. 

BOARD OF EDUCATION-BONDS-:MAY NOT BE ISSUED FOR PUR
POSES l\IENTIONED IN SECTION 7630-1 G. C. EXCEPT UPON AP
PROVAL OF ELECTORS OF SCHOOL DISTRICT IN MANNER PRO
VIDED BY SECTIONS 7625 AND 7626 G. C.-BONDS MAY NOT BE 
ISSUED IF PRACTICABLE TO SECURE FUNDS BY SECTION 7625 G. 
C. ET SEQ. AND SECTION 5649-5b G. C.-ERECTION OF SCHOOL 
BUILDINGS. 

Bonds may not be issued for the purposes mentioned in section 7630-1 G. C. except 
upon ·the approval of the electors of the school district in the manner provided by sections 
7625 and 7626 G. C. 

Bonds may not be issued for the purposes therein mentioned pursuant to section 
7630-1 G. C. if it is practicable to secure necessary f'!tnds for such purposes, pursuant 
to ·section 7625 G. C. et seq., and within the fifteen mill limitation of section 5649-5b G. 
C., 103 0. L. 57. 

CoLUMBus, Omo, October 5, 1916. 

RoN. H. C. FrsH, Prosecuting Attorney, Pomeroy, Ohio. 
DEAR SIR:-Yours under date'of September 25, 1916, is as follows: 

"I wish your opinion on the following, viz.: 
"0~ May 24, 1915, ~he state· department of inspection issued order 

No. 954, Success school building. 
· " 'Discontinue the use of this pmlding for school purposes as it is old, 

unsafe and unsanitary, and is ·not fit for school purposes any longer, this 
order to be complied with at once.' 

"Also to make repairs on other school buildings. 
"Last fall the board of education submitted the proposition to the voters 

of the township for the right to issue bonds in the sum of $3,000.00, and 
make levy to take care of the same (which woul.d be over ~nd above the 5 
mill levy), for the above purposes, and the same was voted down. 

"Again on August 8, last, the same proposition was submitted to the voters 
and was again defeated. 

"Now, can the board of Elducation, under.section 7630-1 and 5649-4, Vol. 
103, page 527 0. L., .issue bonds for the purpose? 

"I am of the opinion that they now have such right, but I want your 
opinion, as it would have the effect to make the bonds sell higher, and prob
ably they w.ould not sell at all without such opinion." 

Section 7630-1 G. C. (103 0. L. 527) and section 5649-4 G. C. (103 0. L. 527), 
to which your question refers, provide as follows: 

"Section 7630-1 G. C. H a school house is wholly or partly destroyed 
by fire or other casualty, or if the use of any school house for its intended 
purpose is prohibited by any order of the chief inspector of workshops and 
factories, and the board of education of the school district is without sufficient 
funds applicable to the purpose with which to rebuild or repair such school 
house or to construct .a new school house for the proper accommodation 
of the schools of the district, and it is not practicable to secure such funds 
under any of the six preceding sections because of the limits of taxation 
applicable to such school district, such board of education may, subject to th 
provisions of sections seventy-six hundred and twenty-six and seventy 
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six hundred and twenty-seven, and upon the approval of the electors in the 
manner provided by sections seventy-six hundred and twenty-five and seventy 
six hundred and twenty-six, issue bonds for the amount required for such 
purpose. For the payment of the principal and interest on such bonds, and on 
bonds heretofore issued for the purposes herein mentioned, and to provide a 
sinking fund for their final redemption at maturity, such board of education 
shall annually levy a tax as provided by law. 

"Section 5649-4 G. C. For the emergencies mentioned in sections 
forty-four hundred and fifty, forty-four hundred and fifty-one, fifty-six hund
red and twenty-nine. seventy-four hundred and nineteen, and 7630-1 of 
the General Code, the taxing authorities of any district may levy a tax suffi
cient to provide therefor irrespective of any of the limitations of this act." 

Of the six preceding sections referred to in section 7630-1 G. C. supra, particular 
consideration need be given only to sections 7625 and 7629 G. C., which provide as 
follows: 

"Section 7625. When the board of education of any school district 
determines that for the proper accommodation of the schools of such district 
it is necessary to purchase a site or sites to erect a schoolhouse or houses, 
to complete a partially built schoolhouse, to enlarge, repair or furnish a 
school house, or to purchase real estate for playground for children, or to do 
any or all of such things, that the funds at its disposal, or that can be raised 
under the provisions of section seventy-six hundred and twenty-nine and 
seventy-six and thirty, are not sufficient to accomplish the purpose, and that 
a bond issue is necessary, the board shall make an estimate of the probable 
amount of money required for such purpose or purp,oses, and at a general 
election or special election called for that purpose submit to the 'electors of 
the district the question of the issuing of bonds for the amount so estimated. 
Notices of the election required herein shall be given in the manner provided 
by law for school elections." 

"Section 7629. The board of education of any school district may 
issue bonds to obtain or improve public school property, and in anticipation of 
income from taxes for such purposes, levied or to be levied from time to time, 
as occasion requires, may issue and sell bonds under the restrictions, and 
bearing a rate of interest specified in sections seventy-six hundred and twenty
six and seventy-six hundred and twenty seven. The board shall pay such 
bonds and the interest thereon when due, but provide that no greater amount 
of bonds be issued in any year than would equal the aggregate of a tax at 
the rate of two mills for the year next preceding such issue. The order to 
issue bonds shall be made only at a regular meeting of the board, and by a 
vote of two-thirds of its full membership, taken by yeas and nays, and entered 
upon its journal." 

Section 7629 G. C. authorizes the issuance of bonds for the improvement of school 
property in anticipation of income from taxes for such purposes, levied or to be levied. 
From the submission of the question of issuing bonds, it is assumed that it is not prac
ticable to secure sufficient funds for the purposes mentioned in your inquiry, pursuant 
to the provisions of this section. 

It appears that the school building referred to comes within the terms of section 
7630-1 G. C., in that its use is prohibited by an order of the chief inspector or work
shops and factories. It is inferred that your inquiry contemplates the issuance of 
bonds for the purposes mentioned therein, without a vote of the electors of the school 
district, and it is to the authority therefor that the same is directed. 
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Section 5649-4 G. C. supra, operates to take a levy made for any of the purposes 
mentioned in section 7630-1 G. C. out of all the limitations of the Smith law upon the 
rate of taxes which may be levied. It does not, however, operate to abrogate or sus
pend all conditions and restrictions upon the authority to issue bonds for the purposes 
mentioned in section 7630-1 G. C., otherwise prescribed. In short, the only force 
which may be given to section 5649-4 G. C. in the present consideration is, that if 
bonds are issued pursuant to section 7630-1 G. C., the levy for interest and sinking 
fund purposes is not subject to any of the tax limitations of the Smith law. 

It is yet to be determined, however, what the conditions are as prescribed there
in under which bonds may be issued for the purposes ,mentioned in section 7630-1 
G. C. supra, and upon co,nsideration of the provisions of the same it is found that 
bonds may be issued pursuant thereto only upon the approval of the electors in the 
manner provided by sections 7625 and 7626 G. C., so that if all of the further condi
tions of section 7630-1 G. C. are fully met, bonds may not be issued pursuant thereto 
in any case except upon the approval of the electors, and if your question contem
plates the issuance of bonds, pursuant to that section, without a vote of the electors, 
it must in any event be answered in the negative, notwithstanding the provisions of 
section 5649-4 G. C. which, as pointed out, does not operate to remove any of the 
conditions and limitations imposed upori the authority to issue bonds found in sec
tion 7630-1 G. C. itself. 

Section 7625 G. C. et seq. serves to confer upon boards of education authority 
to issue bonds for all the purposes me.ntioned in section 7630-1 G. C., subject only 
to the fifteen mill limitation on the combined maximum rate of taxes to be levied, 
prescribed by section 5649-5b G. C., 103 0. L. 57. It therefore follows that if a suf
ficient levy for interest and sinking fund may be made within the fifteen mill limi
tation for the purposes mentioned in your inquiry, there is neither occasion nor au
thority to proceed under section 7630-1 G. C., which by its terms is limited to those 
cases in which it is impracticable, by reason of the tax limitations, to secure the neces
sary funds under the provisions of certain sections, among which is section 7625 G. C. 

It is not stated by you whether a sufficient levy for interest and sinking fund 
may be made for the purposes referred to by you within the fifteen mill limitation 
of section 5649-5b G. C. supra, but I think it is only fair to assume, from all the facts, 
that such levy could be made within the fifteen mill limitation and that it was pur
suant to section 7625 G. C. that the question of issuing bonds was heretofore sub
mitted. That is to say, it is assumed that the resolution of the board of education, 
declaring the purpose and necessity of issuing bonds and providing for the submis
sion of the question to the electors of the district in either case, did not show, in ad
dition to the fact that the use of the school house in question was prohibited by an 
order of the chief inspector of workshops and factories, that it was then impractica
ble to secure sufficient funds, under sections 7625 to 7630 G. C., both inclusive, be
cause of the limitation of taxation applicable to school districts-that is, within the 
fifteen mill limitation-and hence the elections were held pursuant to section 7625 
G. C. et seq. 

Section 7630-1 G. C., by its terms, is not available so long as funds necessary 
for the purposes mentioned in section 7630-1 G. C. may be secured, pursuant to the 
provisions of section 7625 G. C. et seq. If it is a fact that a sufficient levy for inter
est and sinking fund may not be made within the fifteen mill limitation, rendering 
it thereby impracticable to secure the funds necessary under section 7625 G. C., and 
the board of education so finds, it may then proceed to submit the question of issuing 
bonds pursuant to section 7630-1 G. C., all the other conditions thereof being fully 
met. 

From the foregoing it follows, and I am of opinion, in a;nswer to your question 
whether the board of education, under the facts stated by you, may issue bonds pur-
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suant to section 7630-1 G. C. and section 5649-4 G. C., 103 0. L. 5?:1, that it may do 
so only where i.t is found that a levy for interest and sinking fund, for the payment 
of the interest and discharge of the principle of such bonds, when they become due, 
can not be made within the fifteen mill limitation of section 5649-5b, 103 0. L. 57. 
In no case may bonds be issued pursuant to section 7630-1 G. C., except upon the 
approval of the electors of the district in the manner provided by sections 7625 and 
7626 G. C. 

1964. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 

TEACHERS' PENSION FUND-WHERE TEACHER RETIRES PURSUANT 
TO PROVISIONS OF SECTION 7882 G. C.-ELIGIBLE TO PENSION 
UNDER SECTION 7883 G. C.-RIGHT TO PENSION NOT DEFEATED 
BY SUBSEQUENT EMPLOYMENT. 

Where a teacher who retires pursuant to the provisions of section 7882 G. C. is eli
gible w a pension as provided by section 7883 G. C., the right of such teacher w such pen
sion is not defeated or affected by his or her subsequent employment in a college or acad
emy not supported in any way by the state. 

CoLuMBUs, OHio, October 6, 1916. 

HoN. FRANK B. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 

DEAR Sm:-Yours under date of October 2, 1916, is as follows: 

"The department of public instruction wishes to submit to your de
partment the following question involving an interpretation of section 7882 
G.C.: . 

"A teacher has stated the circumstances of his case thus: 
" 'I am now beginning my thirty-first year of teaching in the public 

schools and have been contributing to the pension fund for about twelve 
years. In case I wish to resign and accept a position in a college or academy 
not supported in any measure by the state may I go on the pension list when 
thus engaged?' 

"lJnder the circumstances as described above will the teacher be con
sidered as having retired from teaching in the sense that he will be entitled 
to a pension according to section 7882 G. C.?" 

::\Ir. Cook, of your department, advises that the question sought to be submitted 
may be stated thus: 

"::\lay a teacher, who is eligible to retire under the provisions of section 
7882 G. C., voluntarily retire and subsequently be entitled to a pension under 
section 7883 G. C., although employed in a college or academy not supported 
in any measure by the state?" 

Section 7882 G. C., to which reference is made in your inquiry, provides as fol
lows: 

"Any teacher may retire and become a beneficiary under this chapter 
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who has taught for a period aggregating thirty years. But one-half of such 
term of service must hav-e been 1 endered in the puijlic schools or in the high 
schools of such school district, or in the public schools or high schools of the 
county in which the district is located, and the remaining one-half in the 
public schools of this state or elsewhere." 

Under the provisions of t.his section a teacher who has taught for a period aggre.. 
gating thirty years, one-hal'f of which service has been r~ndered in the public schoois 
or in the high schools of the school district in which a teacher's pension fund is pro
vided, or in the public schools or h~gh schools of tile county in which such district is 
located, and the remaining one-half in ~he public schools of this state or elsewhere 
may voluntarily retire and become a beneficiary of the teacher's pension fund. H, 
then, the teacher referred to meets all the requirements of the above section, he or 
she is eligible to retire voluntarily and become a benefiCiary of the pension fund. Pro
visiop is also found in section 7880 G. C. for the retirement of teachers who have taught 
for a period aggregating twenty years, by the board of education. 

Section 7883 G. C. provides as follows: 

"Each teacher so retired or retiring shall be entitled during the remain
der of his or her natural life to receive as pension, annually, twelve dollars 
and fifty cents for each Year of service as teacher, except that in no event 
shall the pension paid to a teacher exceed four hundred and fifty dollars in 
any one year. Such pensions shall be paid monthly during the school year." 

In an opinion of my predecessor, Hon. Timothy S. Hogan, under date of April 
24, 1914, addressed to Hon. George M. Hoaglin, member of the house of representa
tives, found at page 496 of the Report of the Attorney-General for the year 1914, it 
was held that: 

"H a teacher is forced to retire by virtue of the provisions contained in 
section 7880 supra, and also comes within the provisions of said section as 
to the length of time such teach.er has taught, then such teacher can teach 
in other public schools of the state tha:n the one from which such teacher has 
retired, or in the public institutions of the state and continue to draw her 
pension. 

"If a teacher requests to voluntarily retire from teaching in accordance 
with the provisiODf! contained in section 7882 and provided further that such 
teacher comes within the requirement as to the length of time taught in such 
school from which such teacher so voluntarily retires, thep such teacher 
may teach in other public schools of the state than the one from which such 
teacher so voluntarily retires, or in public institutions of tpe state, and con
tinue to draw her pension." 

As oberved by my predecessor in the above mentioned opinion, it is provided by 
section 7883 G. C., without qualification, limitation or further condition than those 
found in section 7880 and section 7882, that a teacher retired or retiring, in accordance 
and full compliance with the provisions of said last mentioned section, shall be en
titled, during the remainder of his or her natural life, to receive the penlrion p,ovided 
by section 7883 G. C., without regard to the employment of such teacher after such 
retirement. That is to say, the employment of a teacher after retirement is imma
terial to the continuance of the right of such teacher to a pension, and if the teacher 
referred to in your inquiry meets all the conditions of section 7882 G. C., and pur
suant to the provisions thereof voluntarily retires from service in the schools, whereby 
be is entitled to the pension provided ~y section 7883 G. C., his right thereto will not 
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in any way be effected by his future employment in any college or academy not sup. 
ported by the state. 

I concur in the above mentioned opinion of my predecessor. 
In answer to your question whether a teacher who is eligible to retire under the 

provisions of section 7882 G. C. may voluntarily retire from the service of the school 
district and subsequently be entitled to a pension under the provisions of section 7883 
G. C., although employed in a college or academy not supported in· any measure by 
the state, I am of opinion that a teacher who has taught for a period aggregating thirty 
years, in full compliance with all the provisions of section 7882 G. C., he or she may 
voluntarily retire from the service of the school district in which he or she has been 
employed and be entitled to the pension provided by section 7883 G. C. if there is in 
such school district a teacher's pension fund, and that the employment of such teacher 
subsequent to such retirement in a college or academy, not in any measure supported 
by the state, will not defeat or in any way affect the right of such teacher to such 
pension. 

1965. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

ROADS AND HIGHWAYS-CASS HIGHWAY LAW-LEVIES FOR ROAD 
PURPOSES UPON TAXABLE PROPERTY OF TOWNSHIP, DISTIN
GUISHED. 

Distinquishment of the several leries that may be made for road purposes under tha 
provisions of the Cass highway law urm1 the taxable property within a given township 
01' part thereof. 

CoLUMBus, Omo, October 6, 1916. 

HoN. P. A. SAYLOR, Prosecuting Attorney, Eaton, Ohio. 

DEAR Sm:-I have your request for an opinion under date of September 26, 
1916, which request reads as follows: 

"A question has been raised as to the proper construction of section 
3298-18 General Code of Ohio, the same being section 239 of the Cass highway 
act, which is as follows: 

"'Section 239. After the annual estimate for each township has been 
filed with the trustees of the township by the county highway superintendent, 
they may increase or reduce the amount of any of the items contained in said 
estimate, and at their first meeting after said estimate is filed, they shall 
make their levies for the purposes set forth in the estimate upon all of the 
taxable property of the townships, not exceeding in the aggregate two mills 
in any one year upon each dollar of the valuation of such taxable property 
in said township, outside of any incorporated village or city. Such levies 
shall be in addition to all other levies authorized by ·law for township pur
poses, but subject, however, to the limitation upon the combined maximum 
rate for all taxes now in force. The amount levied to cover the estimate made 
for the construction, improvement, maintenance and repair of highways, 
shall be known as the township highway fund. The provisions of this sec
tion shall not prevent the expenditure of any portion of the regular levy of 
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two mills for townsliip purposes, but the levies herein provided for are in 
addition thereto. Such levy shall amount to at least twenty dollars for each 
mile of township road within such township.' 

"The township trustees of Monroe township in Preble county, Ohio, 
raises the question as to wheth~ the amount of $20.00 to be ievied for each 
mile of township road within such township is for the sole use and purpose 
of the township's share of the cost of said highway. If it is not used, or to 
be used, for the township proportion or portion of the cost of said highways 
that are being put through some of our townships, then how is the township 
to raise the funds necessary to meet the township portion? 

"I will give you an example. There has been put through Jackson 
township in Preble county, Ohio, such a road. Jackson township levied for 
their general road purpose, one and nine-tenths mills. This rate raised just 
about enough money to pay the township's portion of the said road and left 
the township nothing to apply on the balance of the roads in the township. 
The township has a centralized high school and this left the roads in a pretty 
bad shape. Is 3298-18 intended to cover just such a case as Jackson town
ship, or is the minimum of $20.00 that is to be levied there to be applied on 
all the roads of the township, and in figuring this $20.00 would you adhere 
strictly to the definition of township roads?" 

I note your reference in the first sentence of your letter following your quota
tion of section 3298-18 G. C. to "said highway," but observe that prior to the use 
of this term you do not refer to any highway. I gather from your letter, however, 
that you have in mind two classes of road work in which townships may be inter
ested, to wit.; (1) improvements of considerable magnitude, the cost of which is being 
met in part by the township and in part from other sources, and (2) minor repairs, 
the entire cost of which it is desired shall be met out of township funds. It is some
what difficult to determine from your communication the exact question upon which 
the township authorities in your county are in doubt and upon which you desire my 
opinion, and I have concluded that your inquiry may be best answered by a brief 
reference to the several road levies which may be made upon the taxable property 
within a township or part thereof, either by the township trustees or other authori
ties, and the purposes for which such levies may be used. 

It should first be observed that there cannot at the present time be, either in the 
county or township treasury, any funds produced by a levy made under the Cass high
way law. Under the terms of section 304 of the Cass highway law that act went into 
effect on the first Monday in September, 1915. It will thus be seen that all tax levies 
for road purposes made in the year 1915 were made under the statutes in existence 
prior to the taking effect of the Cass highway law. Levies under the Cass highway 
law were made for the first time in the year 1916 and the funds produced by such levies 
will not be available for appropriation and expenditure until the beginning of the fiscal 
half year commencing on March 1, 1917. It was held by this department, however, 
in opinion No. 1910, rendered to Hon. Dean E. Stanley, prosecuting attorney of War
ren county, on September 9, 1916, that where in the year 1915 a tax levy was made 
by county commissioners upon the grand duplicate of the county for the purpose of 
paying the county's share of road improvements or repairs carried fonvard by the 
county commissioners under any one of the several statutes under which the same 
might have been made, such levy being general in character and designed to produce 
funds for the payment of the county's share of the cost and expense of improving or 
repairing roads generally, the proceeds of such levy, coming into the county treasury 
and being available for appropriation and expenditure after the taking effect of the 
Cass highway law, are available for the purpose of paying the county's share of the 
cost and expense of improving roads under chapter VI of the Cass highway law. The 



ATTOR~EY -GE~ERAL. 1661 

same principle would apply in the instance of funds produced by a levy made by town
ship trustees for road purposes. As an illustration, a levy made by township trus
tees in the year 1915, under authority of section 7019 G. C., now repealed, for the 
purpose of improving by macadamizing and graveling the public highways in the 
township and coming into the treasury after the repeal of said section 7019 G. C. and 
the succeeding sections, is to be expended by the township trustees for the purpose 
for which it was levied but the machinery provided by the Cass highway law is to 
be used in making such expenditure. I am enclosing for your information a copy 
of the opinion rendered to Mr. Stanley and referred to above and believe that the 
same, together with the further explanation herein added, will be a sufficient guide 
in the expenditure of funds levied prior to the taking effect of the Cass highway law 
and coming into the treasury of the county or any given township, after the taking 
effect of such act. 

Coming now to consider the several levies which, under the provisions of the Cass 
highway law, may be levied by the township trustees or other authority upon the tax
able property of a township or part thereof for road purposes, section 60 of the Cass 
highway law, section 3298-1 G. C. should first be considered. The levy provided for 
by this section is to be made by the township trustees on all the taxable property of 
a township, including that within any municipal corporation or corporations therein 
situated. The proceeds of this levy may be used for improving, dragging, repairing 
or maintaining public roads where the work is carried forward by the township trus
tees. Funds produced by this levy should not be used by the township trustees in 
co-operation either with the county or with the state. 

The levy provided for.by section 72 of the act, section 3298-13 G. C., is to be made 
by township trustees on all the taxable property of the township, including that with
in any municipal corporation or corporations therein situated. This levy is purely 
for sinking fund purposes and the proceeds thereof can be used only for the payment 
of the principal and interest on bonds issued by the township trustees under the pre
ceding sections of the Cass highway law. 

The levy provided for by section 106 of the act, section 6927 G. C., is to be made 
by the county commissioners upon all the taxable property of a township or town
ships interested in any specific improvement, including that within any municipal 
corporation or corporations therein situated and the proceeds of this levy are to be 
expended by the county commissioners in tlie manner provided in chapter VI of the 
Cass highway law. The township trustees have no authority whatever in connection 
with this levy either in the making of the same or in the expenditure of the proceeds. 

The levy provided for by the second paragraph of section 215 of the act, section 
1222 G. C., is to be made by the township trustees on all the taxable property of a 
township interested in the construction of. an inter-county highway or main market 
road carried forward by the state highway department, incl_uding the taxable prop
erty within any municipal corporation or corporations therein situated. Funds p_ro
duced by this levy are to be expended under the supervision of the state highway, de
partment. 

The levy provided for by section 239 of the act, section 3298-18 G. C., is to be 
made for the purp_oses set forth in the annual estimate of the county highway super
intendent, whic,h estimate, un'der the provisions of section 114 of the act, section 7187 
G. C., is to cover the improvement, maintenance and repair of roads, bridges and 
culverts and the construction of new roads. This levy is to be made by the town
ship trustees on the taxable property of a township outside of any incorporated vii
age or city therein situated and must amount to at least twenty dollars for each mile 
of township road within such township. This last named provision sets forth a min
imum requirement and not a limitation on the size of the levy, and in construing the 
same the expression "township road" is to be given the meaning set forth in the defi
nition of "township roads" found in section 241 of the act. 
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The proceeds of this levy shouldnot be used in co-operating either with the cou.nty 
o.r state, a'nd while the proceeds of such levy may be used for construction work, if 
constructi~n work be covered in the annual estimate of the county highway super
in.tendent, yet the primacy purpose of Ule levy, at least to the extent of its minimum 
requirement, is the creation of a maintenance and repair fund to be applied by the 
township trustee~ upon township roads, as defined in section 7464 G. C. 

The levy provided for by section 257 of the act, section 3298-20 G. C., is to be 
made by the township trustees on all taxable property of the township, including that 
within any municipal corporation or corporations therein situated, for the purpose 
oLpurchasing real property containing suitable stone or gravel and the necessary 
machinery for operating the same and can be made only in the event of a favorable 
vote by the qualified electors of the township had in the manner provided for in the 
section in question. 

I am sending you under separate cover, and for your further information, copy 
of a pamphlet containing, at page 105 thereof, opinion No. 1408 of this department, 
rendered to the bureau of inspection and supervision of public offices, on March 22, 
1916, and relating to the limitations upon the several levies herein discussed. As 
previously stated, the character of your inquiry has rendered necessary a general 
discussion of tax levies for road purposes upon townships or parts the:reof, but I trust 
that this opinion, read in connection with opinion No. 1408 and opinion No. 1910 
of this department, will constitute a complete answer to the questions confronting· 
the township authorities in your county. 

1966. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 

APPROVAL, ARTICLES OF INCORPORATION, "THE SHOE MUTUAL 
INSURANCE COMPANY." 

CoLUMBus, Omo, October 6, 1916. 

HoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 

DEAR SIR:-I herewith return the articles of incorporation of "The Shoe Mutual 
Insurance Company" with my certificate of approval attached. 

I also return the check for $25.00 which was attached to your letter. 

1967. 

Respectfully, 
EDWARD c. TUR;NER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
VILLAGE OF CRESTLINE. 

CoLUMBus, Omo, October 6, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of the village of Crestline, Ohio, in the sum of $4,044.24, 
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issued in anticipation of the collection of special assessments for the im
provement of North Seltzer street, being one bond of $444.24 and nine bonds 
of $400.00 each." 

I have examined the transcript of the proceedings of the council and other officers 
of the village of Crestline, Ohio, in reference to the above bond issue; also the bond 
and coupon form attached; and I find the same regular and in conformity with the 
provisions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form sub
mitted, and executed by the proper officers will, upon delivery, constitute valid and 
binding obligations of said village. 

1968. 

Respectfully, 
EDWARD C. TURNER, 

Atturney-General. 

APPROVAL, GONTRACT BETWEEN BOARD OF CONTROL OF OHIO 
AGRICULTURAL EXPERIMENT STATION AND FIRM OF LONG 
& BOGNER FOR CONSTRUCTION OF ANIMAL HUSBANDRY BUILD
ING. 

CoLUMBUs, OHIO, October 6, 1916. 

Ohio Agricultural Experiment Station, Wooster, Ohio. 
GENTLEMEN:-! have examined the contract entered into on August 17, 1916, 

between the board of control of your station and the firm of Long & Bogner for the 
construction and completion of an animal husbandry building for the sum of four 
thousand four hundred and eighty-seven dollars ($4,487.00), together with the per
sonal bond securing the performance of said contract, and finrl the same to be within 
the estimate and in compliance with law. 

I have likewise received from the auditor of state a certificate that there is money 
available under an appropriation made to your board. 

Therefore, I have this day noted my approval upon the contract and caused 
the same to be filed in the office of the auditor of state. 

I am herewith returning to you a duplicate of said contract together with the 
other papers which you have submitted in this matter. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 
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1969. 

i3ALE OF WOOD AND DENATURED GRAIN ALCOHOL--8TATUTES 
REGULATING SALE OF INTOXICATING LIQUORS AND ALSO 
THOSE GOVERNING ADULTERATED FOOD AND DRUGS HAVE 
NO APPLICATION-MAY BE SOLD BY GARAGE MEN AND HARD
WARE DEALERS-CONTAINERS-HOW LABELED. 

Statutes regulating the sale of intoxicating liquors and those governing the sale of 
adulterated food and drugs have no application to the sale of wood and denatured grain 
alcohol. 

Wood and denatured grain alcohol may be sold by garage men, hardware dealers 
and other persons who are not registered pharmacists, or regular druggists, and by persons 
who have neither a saloon nor a wholesale liquor license. 

The containers and packages in which wood or denatured grain alcohol are sold are 
not required to be so labeled as to show the percentage of purity, strength and quality there
of when below the standard laid down in the United States Pharmacopoeia. 

CoLUMBUs, Omo, October 7, 1916. 

The Board of Agriculture, Columbus, Ohio. 

GENTLEMEN:-! am in receipt of a communication from Mr. T. L. Calvert, chief 
dairy and food division, as follows: 

"Complaints have come to me that dealers are selling alcohol and are 
not 1egistered pharmacists. Owing to the large amount of alcohol used in 
automobiles in winter it has become a practice of many garages and other 
dealers to sell alcohol. I therefore request an opinion as to whether alco
hol, either wood or grain, can be lawfully sold by garage men, hardware 
dealers or any firm or person not a registered pharmacist, also if each con
tainer or package should be labeled as to kind of alcohol, giving the percent. 
if it does not come up to the standard required by the United States Phar
macopoeia. An early opinion will be greatly appreciated." 

Reference is made in the above inquiry to both wood and grain alcohol, but in 
view of the purpose mentioned for which the same is to be used, it is assumed that 
the grain alcohol contemplated is necessarily only denatured grain alcohol, and it is 
upon this assumption that the questions submitted are considered. 

Manifestly the above inquiry is directed to the application of the statutes regu
latory of the sale of intoxicating liquors and to those governing the sale of food and 
drugs within this state. 

It is impracticable to here refer to and give particular consideration to all the 
statutes in operation regulating the sale of intoxicating liquors. 

The phrase "intoxicating liquor;' is defined, for the purpose of the statutes reg
ulating the sale of the same, by section 6064 G. C. as follows: 

"The phrase 'intoxicating liquor,' as used in this chapter and in the penal 
statutes relating thereto, means any distilled, malt, vinous or any intoxi
cating liquor except in sub-divisions II and VI of this chapter, entitled 'tax
ation' and 'local option in municipal corporations' respectively, and the 
penal statutes relating thereto, in which cases such phrase means any dis
tilled, malt, vinous or any oth~r intoxicating liquor." 
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This definition of "intoxicating liquor" must, however, be considered in the light 
of, and in connection with, the statutory provisions to which it is to be applied, and 
particularly with a view to the purpose of such statutory provisions. 

That the sole purpose of the liquor license law, the local option laws and further 
statutes regulatory of the sale of intoxicating liquors as defined by section 6064 G. C. 
supra, is the regulation of the sale of those liquors only which are intoxicating and 
which are or may be used as a beverage, it is believed would not be controverted. 
The primary, if not the only, purpose of section 6064 G. C. is to set at rest all questions 
of fact as to the intoxicating property of those classes of liquors therein referred to 
manifestly having in contemplation. their use as a beverage. In short, the term liquor, 
throughout the law of the state regulatory of the sale of intoxicants comprehends 
only those liquids or liquors which are used as beverages. 

In the case of Pennell v. State, 141 Wis., 35, the court in the course of the opin
ion said: 

"The word 'liquor' and the associated word 'drinks' in the statutes reg
ulating or forbidding the sale of intoxicants, should be taken to mean an al
coholic beverage." 

The force of this interpretation of the term "liquor" is to confine its applica
tion, where found in that class of statutes referred to, to beverages. 

While both wood alcohol and denatured grain alcohol are distilled liquors, neither 
is used as a beverage. Though wood alcohol may have in some degree the intoxi
cating properties of grain alcohol, it is of so highly a poisonous nature that it may 
not be used as a beverage and though grain alcohol, when denatured, may retain its 
intoxicating property, it also may no longer be used as a beverage. 

Since then neither wood nor denatured grain alcohol is a beverage and therefore 
not within contemplation of the statutes regulating the sale of intoxicating liquors, 
including the provisions for such sales by registered pharmacists, those statutes have 
no application to the sale thereof. 

·we may next consider whether the sale of wood or denatured grain alcohol are 
subject to the statutes governing the sale of food and drugs. 

That neither wood nor denatured alcohol is a food is too palpable to necessitate 
discussion. Whether either or both are drugs within contemplation of the statutes 
applicable to the sale of drugs involves a consideration of the definition of the term 
"drug" for the purposes of the food and drug laws, as found in section 5775 G. C., 
which provides in part as follows: 

"The term 'drug' as used in this chapter includes all medicines for inter
nal or external use or inhalation, antiseptics, disinfectants and cosmetics." 

There seems no ground for argument that as a matter of common understand
ing neither wood nor denatured grain alcohol comes within any of those classes of 
articles mentioned in the above definition. Neither is a medicine for internal or ex
ternal use nor inhalation, an antiseptic, a disinfectant or a cosmetic, and hence not 
a drug as that term is used in the chapter of the statutes regulating the sale of drugs, 
viz., chapter 1, title II of part second of the General Code. 

Section 5777 G. C. defines the adulteration of drugs and makes reference to the 
standard of strength, quality and purity of drugs as laid down in the eighth decen
nial revision of the United States Pharmacopoeia. The term "drug," as here used, 
is subject to the above definition in section 5775 G. C. and hence comprehends neither 
wood nor denatured grain alcohol. That is to say, chapter I, title II of part second 
of the General Code has no application to the sale of wood or denatured grain alco
hol. 

22-Yol. II-A. G. 
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Coming to answer your first question, whether either wood or (denatured) grain 
alcohol can be lawfully sold by garage men and hardware dealers or persons or firms 
not registered pharmacists, specifically, I am of opinion that wood and denatured 
alcohol may be sold by garage men, hardware dealers and other persons who are not 
registered pharmacists, or regular druggists, and by persons who have neither a saloon 
nor wholesale liquor license. 

As to your second question as to whether each container or package should be 
labeled as to kind of alcohol, giving the per cent. if it does not come up to the stan
dard required by the United States Pharmacopoeia, I am of opinion that the statutes 
regulating the sale of adulterated food and drugs' have no application to the sale of 
the articles mentioned and that the containers or packages of same are not required 
to be so labeled as to show the percentage of purity, strength and quality of the alco
hol sold when below the standard laid down in the United States Pharmacopoeia. 

While your inquiry, perhaps, does not contemplate the same, it should here be 
observed that in the sale of wood alcohol and denatured grain alcohol, which by the 
process of denaturing becomes highly poisonous, regard must be had to the provision 
of section 12666 G. C. et seq. 

Said section 12666 G. C. provides in part as follows: 

"Whoever, knowingly sells or delivers to any person otherwise than in 
the manner prescribed by law, or sells or delivers in the manner prescribed 
by law but without the written order of an adult, to a minor under sixteen 
years of age, any of the following described substances or any poisonous 
compounds, combinations or preparations thereof, to wit: the compounds 
and salts of antimony, arsenic, chromium, copper, * * * or other viru
lent poison, shall be fined not less than ten dollars nor more than fifty dollars 
for each offense." 

The manner of the sale and delivery of the articles mentioned in section 12666 
G. C., "provided by law" as therein referred to, is found in sections 12667 to 12671 
G. C., both inclusive, and in the sale of wood alcohol and denatured grain alcohol 
the provisions of said sections above mentioned should be complied with. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1970. 

CO::\I:\10~ PLEAS JUDGE8-ADDITIOXAL SALARY-HOW PAID-SOURCE 
--8EE OPIXIO~S OF ATTORNEY-GENERAL FOR YEAR 1915, PAGE 206. 

The pro~isi0'11.s of sedicn 2252-2 G. C. a.s enacted 104 0. L. 250, apply w commcn 
plea.s judges appointed prior to the date when the ad became effedi~·e, as well as w such 
jud.ges elected by the people prior to such date. Accordingly, after said ad became ef
fedit•e, the additwnal salary of a common pleas judge, serving under such an appointment, 
should hm·e been paid solely from the trea.sury of the county in which such judge resided. 

The principles of the opinion of March I, 1915 (Opinions of the Attorney-General, 
1915, 206) applied to the determination of the salaries payable to judges in (original) 
subdilision 2 of the fourth judicial district, from July I, 1913, to July 1, 1915, and the 
sources from which such additional salaries should have been paid. 

CoLUMBus, 0JIIO, October 7, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GE.'.'TLE~IE:c-I acknowledge receipt of your letter of September 30, requesting 
my opinion as follows: 

"Following. is a statement showing the dates of election, appointment 
and resignation of the judges of the common pleas court of the second sub
division of the fourth judicial district as originally constituted, in office at 
any time during the period from July 1, 1913 to July 1, 1915, and similar 
facts as to the immediate predecessors of some of them. 

I 
County. i Judge. Term Began. 

--1--1--1·--
Lorain ____ _ Stroup ____________ Jan. 1, 1911 Resigned Aug. 31, 1914. 
Lorain ____ _ Redington _________ Sept. 1, 1914 Expires Dec. 31, 1916. 
Summit_ __ _ 
Summit ____ ~ 

Wanamaker _______ May 2, 1911 Resigned Dec. 31, 1912. 
Ahern (by appoint-

I ment) __________ Jan. 2, 1913 Expired Dec. 8, 1914. 
Summit_ ___ l Ahern (by election) Dec. 9, 1914 Expires :\lay 1, 1917. 
Summit_ __ Doyle___ _ ________ Jan. 1, 1913 Expires Dec. 31, 1918. 
Summit_ __ _ Rogers ___________ Feb. 9, 1913 Resigned X ov. 9, 1914. 
Summit_ __ _ Fritch (by appoint-

ment) ___________ Nov. 17, 1914 

"At the November, 1914, election, Hon. N. H. McClure, of Medina 
County, Ohio, was elected resident judge of Medina county, Ohio, (section 
1532 G. C. as amended Ohio Laws 243) and after qualifying, assumed the 
duties of his office January 1, 1915. 

"Please advise to what additional salaries each of said judges in office 
during such period were entitled during the same, and from what sources 
such salaries should have been paid." 

For the sake of brevity I shall not retrace the steps taken by me in dealing with 
similar questions in the opinion to the bureau under date of :\larch 1, 1915, Opinions 
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of the Attorney-General for that year, page 206. All but one of the questions pre
sented by your inquiry are answered by that opinion, which embodied an interpre
tation of sections 2252, 2252-2 and 2253 of the General Code as amended 104 0. L. 
250; section 1532 G. C. as amended 104 0. L. 243; article IV, section 3 of the consti
tution as amended in 1912; the general schedule of the constitutional amendments 
of 1912, and the schedule of article IV of the constitution as then amended. 

Without repeating either the general conclusions or the underlying reasoning 
therefor, expressed in that opinion, I shall proceed first to apply its principles to so 
much of the situation described by you as is governed thereby. 

Judge Stroup was on January 1, 1913, holding office as a regularly elected judge. 
On June 8, 1914, when the amendments in 104 0. L. 250 became effective, he was a 
"judge of the court of common pleas heretofore elected," and thenceforth, until the 
end of his term, he was entitled to the additional salary provided for by law at the 
time of his election, payable, however, on and after June 8, 1914, from the treasury 
of the county in which he resided, viz., Lorain county; that is to say, Judge Stroup 
was entitled, for the period beginning with June 8, 1914 and ending on August 31, 
1914, both days being included, to additional salary at the rate of $16.00 for each 
one thousand population of Lorain county, the annual salary so determined to be 
not less than $1,000.00 nor more than $3,000.00, payable during that period solely 
from the treasury of Lorain county. Prior to that date Judge Stroup was entitled 
to the same salary, payable, however, from the treauries of the counties of the sub
division as it then existed, in proportion to their respective populations. 

During Judge Stroup's entire term the subdivision consisted of the three coun
ties named by you: so that from July 1, 1913, to June 7, 1914, inclusive, the above de
scribed salary was payable from the treasuries of the three counties proportionally, 
and during the remaj'nder of his term he was entitled to the same salary, payable, 
however, solely from the treasury of Lorain county. 

Judge Redingto.n was •appointed ~ptember 1, 1914, to fill out the unexpir~d 
term of Judge Stroup, and, as I am advised by the ~eport of your examiner, he held 
his office until July 1, 19-1-5., and is still holding same by virtue o:f such appointment, 
because, though an election was attempted to be held under the provisions of the 
constitution a.nd statutes, for the purpose of filling out the unexpired term begun by 
Judge Stroup, it has been judicially determined by the supreme court that such elec
tion was void. 

It thus appears that throughout Judge Redington's tenure of office during the 
period described by you, viz., from September 1, 1914 to June 30, 1915, inclusive, 
Judge Redington had the status of a judge appointed to fill out the unexpired term of 
a judge elected as a district judge prior to January 1, 1913. He took office after sec
tion 2252 of the General Code was amended (104 0. L. 250) and accordingly was en
titled to additional salary at the rate of $25.00 per one thousand population of Lorain 
county, not to exceed, however, $3,000.00 per annum. His status was that of a judge 
of the subdivision, and accordingly at the outset of his tenure his salary should have 
been paid quarterly from the treasuries of the several counties of the subdivision in 
proportion to the population thereof. 

At the time he assumed office under his appointment, viz., September 1, 1914, 
the subdivision still consisted of Lorain, Medina and Summit cou,nties, but on De
cember 9, 1914, Judge Ahern assumed office in Summit county under an election to 
fill out an unexpired term, and he (Judge Ahern), by virtue of such election, was "the 
resident common pleas judge" of Summit county and his election and qualification 
had the effect of taking Summit county out of the subdivision. 

Similarly, on January 1, 1915, Judge McClure, who had been regularly elected 
under the statute as resident common pleas judge of Medina county, qualified and 
assumed the duties of his office; and this had the effect of taking Medina county out 
of the subdivision. 
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Therefore, Judge Redington's additional salary, at the rate of $25.00 per thousand 
population of Lorain county, etc., should have been paid from September 1, 1914 to 
December 8, 1914, inclusive, proportionally from the treasuries of the three counties 
from December 9, 1914 to December 31, 1914, inclusive, proportionally from the 
treasuries of Lorain and :\!edina counties, and from January 1, 1915 to July 1, 1915, 
both inclusive, solely from the treasury of Lorain county. 

Turning to :\!edina county and considering the case of Judge :\IcClure, it is clear 
that his case offers no special difficulty. His salary should have been paid from the 
outset solely from the treasury of Medina county, as he was the resident county judge 
of that county. The amount of his salary was fixed of course by section 2252 G. C. 
as amended, viz., $25.00 for each one thousand population of Medina county, and 
not to exceed $3,000.00 per annum. 

Corning now to Summit county, the first case which I shall consider is that of 
Judge Doyle. He was a common pleas judge, elected prior to January 1, 1913, and 
one to whom of course the provisions of section 2252-2 G. C. (as enacted 104 0. L. 
250) apply. During the entire period covered by the examination then, his additional 
salary was determined in amount by original section 2252, viz., $16.00 per thousand 
population of Summit county, to be not less than $1,000.00 nor more than $3,000.00 
per annum. From July 1, 1913 to June 8, 1914, that additional salary was payable 
to Judge Doyle from the treasuries of the three counties proportionally; but from 
and after June 7, 1914, it should have been paid solely from the treasury of Summit 
county. 

The same observations apply fully to the case of Judge Rogers. Judge Fritch 
was appointed on ·November 17, 1914, and of course held under this appointment 
during the entire period covered by the examination, there being no opportunity to 
fill out Judge Rogers' unexpired term by election during that period. 

When Judge Fritch took his office on November 17, 1914, Summit county was 
still a part of the subdivision and until Judge Ahern's qualification as an elected judge 
took place on December 9, 1914, it continued to be a part thereof. Therefore, from 
November 17 to December 8 inclusive, Judge Fritch's additional salary, ~hich was at 
the rate of $25.00 for each one thousand population of Summit county, and not more 
than $3,000.00 per annum, was payaule proportionally from the treasuries of the 
three counties. On and after December 9, 1914, however, Summit county ceased to 
be a part of the subdivision, and thereafter Judge Fritch's additional salary should 
have been paid solely from the treasury of Summit county. 

The case of Judge Ahern offers the greatest difficulty, because it is the only case, 
of those brought to light by the examination, which is not explicitly covered by the 
previous opinion referred to. It appears that during the period of the examination 
up to and including December 8, 1914, Judge Ahern ·was serving by virtue of an ap
pointment to succeed Judge 'Vanamaker, such appointment having been made on 
January 2, 1913, prior to the amendments in 104 0. L. 250. 

From December 9, 1914, to the end of the period covered by the examination, 
Judge' Ahern was serving, as above stated, as a regularly elected resident judge of 
Summit county. For this last described period his additional salary was of course 
determined by section 2252 as amended and he was entitled to such additional salary, 
at the rate of 825.00 for each one thousand population of Summit county, but not 
more than $3,000.00 per annum, payable solely from the treasury of Summit county. 

During his tenure by appointment, however, the question as to his additional 
compensation must be decided by principles developed in the previous opinion, though 
not applied therein to any case just like that of Judge Ahern. For reasons stated in 
that opinion, the amount of Judge Ahern's additional compensation could not be 
increased or diminished during his term of office (article IV, section 14 of the con
stitution). Therefore, irrespective of the provisions of section 2252-2 G. C., the ques
tion of the application of which to the case of Judge Ahern will be hereinafter con-
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sidered, his additional salary during his tenure by appointment remianed unchanged 
in amount. 

The question now arises as to the source or sources from which this salary should 
have been paid. This question of course does not exist with respect to the period of 
time within the purview of the examination prior to June 8, 1914. During that time 
Judge Ahern's additional compensation was of course ,paid from the treasuries of the 
several counties proportionally. 

On and after June 8, 1914, however, the source· from which Judge Ahern's addi
tional compensation should have been paid is to be determined by consideration of 
the force and effect of section 2252-2 G. C. In terms this provision applies only to 
judges "heretofore elected," and as to them it has the effect not only of prescribing 
the amount of the additional salary which they shall receive (in which respect its 
provision may be regarded as unnecessary, because of the existence of article IV, 
section 14 of the constitution), but also of changing the source from which such addi-
tional salary was to be paid. . 

Is the word "elected" in section 2252-2 G. C. to receive a liberal interpretation 
so as to make the section applicable to all judges in office at the time of its enactment; 
or is it to be given a strict and literal interpretation, so as to exclude from its opera
tion such judges so in office as were holding by virtue of appointment instead of elec
tion'! This question is not answered by the holding in the opinion above referred 
to, respecting a judge appointed after June 8, 1914; for it is manifest that whatever 
significance is given to the word "elected" in section 2252-2 G. C., the presence therein 
of the word "heretofore" precludes its application to a judge either elected or appointed 
after it became effective. 

In my opinion this question is to be resolved in favor of a liberal interpretation. 
While many incongruous results are produced by an application of the plain and un
mistakable terms of section 2252-2 of the General Code, as worked out in the former 
opinion referred to, yet such results follow only because they are unavoidable; and 
where the section is susceptible of more than one interpretation, I am convinced that 
it should receive such an interpretation as to avoid further absurdities. 

I do not think that the legislature intended to discriminate between elected judges 
and appointed judges in section 2252-2, and l take it that the word "elected" is sus
ceptible of both meanings. The context here shows that the primary legislativ 
intention was to enact the rule for the payment of salaries of judges to whom, because 
of the limitation of the constitution, the amendment of section 2252 G. C., then made, 
could not apply. I think that the form of the act is such as to evince a disposition 
to cover every conceivable case and to leave no case to be provided for merely by 'the 
implication resulting from the force of the constitutional provision above cited, without 
the aid of section 2252-2 G. C. 

In other words, the legislature intended to cover the whole field in the act found 
in 104 0. L. 250. But in order that the whole field may be covered, it will be necess9,ry 
to read the word "elected" in the broad sense, as if it included the idea of appointment 
as well as that of technical election by the people. 

For all the foregoing reasons I advise that Judge Ahern's additional salary from 
January 2, 1913 to June 8, 1914, should have been paid proportionally from the treas
uries of the several counties of the subdivision; and from June 8, 1914 to December 8, 
1914, inclusive, solely from the treasury of Summit county. The amount to which 
he was entitled, while holding by virtue of his appointment, was of course to be deter
mined, as hereinbefore stated, according to original section 2252 G. C., viz., at the 
rate of 816.00 ·for each one thousand population of Summit :county, and not less than 
one thousand dollars nor more than three thousand dollars per annum. 

I understand that your question relates exclusively to the additional salaries of 
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the several judges referred to and the source of payment thereof. Accordingly, I 
express no opinion herein as t<l the expenses and additional compensation receivable 
by any of them under section 2253 G. C. 

1971. 

Respectfully, 
EDWARD c. T{:R..'\"ER, 

Attorney-General. 

APPROVAL, RESOLUTIO~ FOR L\IPROVEME:XT OF \VEST T:XIOX-HILLS
BORO ROAD. 

CoLU:IIBUS, Omo, October 10, 1916. 

RoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-1 have your communication of October 9, 1916, transmitting to me 
for examination final resolution relating to the improvement of section "A" of the 
West Union-Hillsboro road, petition No. 2004-T, I. C. H. No. 441. 

I find this resolution to be in regular form and am therefore returning the same 
with my approval endorsed thereon. 

1972. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

APPROVAL, RESOLUTIONS FOR 1:\iPROVEMENT OF CERTAIN ROADS IN 
CLI:XTON, HARRISON, LORAIN, PICKAWAY, PREBLE, RICHLAND, 
VAX WERT, WARREX AND WASHIXGTON COUNTIES. 

CoLUMBus, Omo, October 10, 1916. 

HoN. CLINTON Cow&.,, State Highway Commissioner, Columbus, Ohio. 

DEAR Sm:-1 acknowledge receipt of your communication of October 9, 1916, 
transmitting to me for examination final resolutions relating to the improvement of 
the following roads: 

"Clinton county-Sec. 'E,' Cincinnati-Chillicothe road, Pet. No. 2189-T, 
I. C. H. No.8. 

"Clinton county-Sec. 'A,' Wilmington-Hillsboro road, Pet. No. 2186-T, 
I. C. H. :Xo. 254. 

"Harrison county-Sec. 'J,' Bridgeport-Cadiz road, Pet. No. 2456, 
I. C. H. No. 100. 

"Lorain county-8ec. 'P,' :\Iilan-Elyria road, Pet. No. 2604, l. C. H. 
:Xo. 288. 

"Pickaway county-Sec. 'A,' Circleville-Adelphi road, Pet. Xo. 2807, 
I. C. H. Xo. 362. 

"Preble county-Sec. --, I. C. H. :Xo. 210, Eaton-Greenvi11e road, 
Pet. Xo. 2838. · 

"Richland county-Sec. 'J-2,' ShPiby-:\Iansfield road, PPt. Xo. 28.'59, 
I C. H. Xo. 436. 
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"Van Wert county-Sec. 'G,' Van Wert-Spencerville road, Pet. No. 3032, 
I. C. H. No. 135. 

"Van Wert county-Sec. 'A,' Van Wert-Decatur road, Pet. ~o. 3027, 
I. C. H. No. 434. 

"Van Wert county-Sec. 'B,' Van Wert-Ft. Wayne road, Pet. No. 3025, 
I. C. H. No. 419. . 

"Warren county-Sec. 'A,' Dayton-Lebanon road, I. C. H. No. 64, 
Pet. No. 3048-T. 

"Washington county-Sec. '0,' Marietta-McConnelsville road, Pet. No. 
3058, I. C. H. No. 393. 

"Washington county-Sec. '.M,' Hockingport-Powhatan road, Pet. No. 
3059, I. C. H. No. 7." 

I find these resolutions to be in regular form and am, therefore, returning the 
same with my approval endorsed thereon. 

1973. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

DISAPPROVAL, RESOLUTION FOR IMPROVEMENT OF WOODSFIELD
BARNESVILLE ROAD IN MONROE COUNTY. 

CoLuMBus, Omo, October 10, 1916. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR:-I have your communication of October 9, 1916, transmitting to me 
for examination final· resolution relating to the improvement of section "E" of the 
Woodsfield-Barnesville road, Pet. No. 2714, I. C. H. No. 104, in Monroe county. 

I am returning this resolution without my approval for the reason that it appears 
by the certificate of the chief clerk of the state highway department that main market 
road funds are to be used for the improvement in question and does not appear either 
by the description of the highway in question or by an attached certificate that the 
road to be improved is a main market road. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1974. 

INTOXICATING LIQL'ORS-HOW PERSONS WHO TRAFFIC IN SAME CAN 
BE PLACED UPON DUPLICATE FOR DOW-AIKEN LIQUOR TAX WHO 
HAVE NOT BEEN SO CHARGED-PROSECUTING ATTORNEY'S DUTY 
WHEN HE HAS KNO'\"\"'LEDGE OF SUCH VIOLATION. 

There is no further method prescribed by statute for entering upon the assessment 
duplicate of the county the names of persons, firms and corporations engaged in the busi
ness of trafficking in intoxicating liquors than those found in section 6085 G. C., section 
6087 G. C., 104 0. L. 166, section 6088 G. C. and section 6089 G. C., 103 0. L. 442. 

There is not by statute imposed upon the prosecuting attorney the duty of causing 
to be entered upon the assessment duplicate of the county the names of persons, firms and 
corporations engaged in the business of trafficking in intoxicating liquors whose names 
have not already been so entered upon such assessment duplicate. 

It is the duty of the prosecuting attorney, as the legal advi.ser of the county auditor 
and county treasurer, to bring to the attention of such auditor and treasurer, when the 
same comes to the knowledge of the prosecuting attorney, the fact that persons, firms or 
corporations, whose names are not already entered upon the assessment duplicate of the 
county, are engaged in the business of trafficking in intoxicating liquors and liable to 
assessment. 

CoLUMBus, Omo, October 11, 1916. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN.:-Yours under date of September 26, 1916, is as follows: 

"Aside from the methods provided by section 6085 General Code, a~~td 
sections 6087, 6088 and 6089 General Code, as amended 103 0. L. 442, is 
there any other way provided by law to cause a person who trafficks in intoxi
cating liquors, to be placed up'on the liquor duplicate for the Dow-Aiken 
liquor tax, who has not been so charged? 

"In the event that a prosecuting attorney secures official knowledge of 
violatioJlS of liquor laws by prosecuting persons for the offense of selling 
without license, is it his legal duty, under provisions of section 2921 General 
Code, or any other section of law, to see to it that such person or persons are 
placed upon the liquor duplicate for such tax?" 

It is provided by section 6071 G. C., 103 0. L. 241, that: 

"Upon the business of trafficking in spirituous, vinous, malt or other 
intoxicating liquors, there shall be assessed yearly and paid into the county 
treasury, as provided by section 6072, and following of the General Code, 
by each person, corporation, or co-partnership engaged therein the sum of 
one thousand dollars." 

By section 6072 G. C., 104 0. L. 166, it is provided, with certain exceptions not 
necessary here to be considered, that such assessment, with any penalty thereon, 
shall attach and operate as a lien upon the real property on and in which such business 
is conducted, as of the fourth Monday of May of each year, and that the same shall 
be paid at the times provided for the payment of taxes on real or personal property 
within this state, to-wit: one-half on or before the twentieth day of June, and one
half on or before the twentieth day of December of each year. 
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Section 60i7 G. C. provides as follows: 

"If a person, corporation or copartnership refuses or neglects to pay 
the amount due under the provisions of this chapter within the time therein 
specified, the county treasurer shall forthwith collect such amount with the 
penalties thereon, and four per cent. collection fees and costs, by distress 
and sale, as on execution, from any goods and chattels of such person, cor
poration or co-partnership." 

By section 6081 G. C. it is provided that each assessor shall return to the county 
auditor a statement as to each place within his jurisdiction where the business is con
ducted, showing the name of the person, firm or corporation so engaged, with a de
scription of the premises. Section 6085 G. C. requires that the county auditor shall 
make and preserve duplicates of the assessments and that "upon receiving satisfactory 
information of such business liable to assessment or increased assessment, not returned 
by the assessor, he shall forthwith enter an assessment thereon and place it upon such 
duplicate and upon the county treasurer's copy thereof." 

Under section 6087 G. C., 104 0. L. 166, and sections 6088 G. C. and 6089 G. C., 
103 0. L. 442, it is required· that liquor licensing inspectors appointed by the state 
liquor licensing board shall make investigation to secure the names of all persons, 
firms or corporations liable to such assessment or increased assessment, whose names 
are not already on the duplicate, and report such names to the state liquor licensing 
board; that the state liquor licensing board shall, upon the report and information 
submitted, determine and forthwith certify to the auditor of state the names of all 
persons, firms and corporations liable to suph assessment or increased assessment, 
Vl7,hose names are not already on the duplicate, together with a description of the prem
ises, and that the auditor of state shall cause all such names to be entered upon the 
assessme,nt duplicate of the proper county by the auditor thereof. There is thus 
provided, under the statutes referred to in your inquiry, two methods by which the 
assessments upon the business of trafficking in intoxicating liquor may be entered 
upon the assessment duplicate of the county in which such business is being conducted. 

Upon careful investigation I find no further method prescribed by statute whereby 
the assessment upon the business of trafficking in intoxicating liquor may be entered 
upon the assessment duplicate required to be made and preserved by the county 
auditor. 

As to your first question, whether there is any method prescribed by law for 
placing upon the assessment duplicate the names of persons, firms or corporations 
engaged in the business of trafficking in intoxicating liquors, whose names do not al
ready appear on such duplicate other than those methods provided by section 6085, 
section 6087 G. C., 104 0. L. 166, and sections 6088 and 6089 G. C., 103 0. L. 442, I 
am of the opinion that there is no further statutory provision for entering or causing 
to be entered upon the assessment duplicate of the county, the names of persons, 
firms or corporations engaged in the business of trafficking in intoxicating liquors 
'than that found in section 6085 G. C., section 6087 G. C., 104 0. L. 166, section 6088 
G. C. and s_ection 6089 G. C., 103 0. L. 442. 

Section 2921 G. C. to which reference is made in your second question provides 
BB follows: 

"Upon being satisfied that funds of the county, or public moneys in the 
hands of the county treasurer or belonging to the county, are about to be or 
have been misapplied, or that any such public moneys have been illegally 
drawn, or withheld from, the county treasury, or that a contract in contraven
tion of law has been, or is about to be entered into, or has been or is being 
executed, or that a contract was procured by fraud or corruption, or that 
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any property, real or personal, belonging to the county is being illegally 
used or occupied, or is being used or occupied in violation of contract, or that 
the terms of a contract made by or on behalf of the county are being or have 
been violated, or that money is due the county, the prosecuting attorneys 
of the several counties of the state may apply, by civil action in the name of 
the state, to a court of competent jurisdiction, to restrain such contemplated 
misapplication of funds, or the completion of such illegal contract not fully 
completed, or to recover, for the use of the county all public moneys so mis
applied or illegally drawn or withheld from the county treasury, or to recover, 
for the benefit of the county, damages resulting from the execution of such 
illegal contract, or to recover, for the benefit of the county, such real or per
sonal property so used or occupied, or to recover, for the benefit of the county, 
damages resulting from the non-performance of the terms of such contract, 
or to otherwise enforce it, or to recover such money due the county." 

It will be observed that it is here provided, among other things, that prosecuting 
attorneys upon being "satisfied $ * * that money is due the . county * * * 
may apply by civil action * * * to recover such money due the county." There 
is not, however, even indirect reference to any duty of the prosecuting attorney to 
cause to be entered upon the duplicate of the county any tax or assessment which 
may be due the county. 

The general duties of the prosecuting attorney are prescribed by section 2916 
G. C., 103 0. L. 419, and section 2917 G. C. as follows: 

"Section ~916. The prosecuting attorney shall have power to inquire 
into the commission of crimes within the county and except when otherwise 
provided by law shall prosecute on behalf of the state all complaints, suits, 
and controversies in which the state is a party, and such other suits, matters, 
a~d cdntroversies as he is directed by law to prosecute within or without 
the county, in the probate court, common pleas court and court of appeals. 
In conjunction with the attorney-general, he shall also prosecute cases in 
the supreme court arising in his county. Ip. every case of conviction, he 
shall forthwith cause execution to be issued for the fine and costs, or costs 
only, as the case may be, and faithfully urg~ the collection until it is effected, 
or found to be impracticable, and forthwith pay to the county treasurer 
all moneys belonging to the state or county, which come into his possession as 
fines, forfeitures, costs or otherwise. 

"Section 2917. The prosecuting attorney shall be the legal adviser of the 
county commissioners and all other county officers and county boards and 
any of them may require of him written opinions or instructions in matters 
connected with their official duties. He shall prosecute and defend all suits 
and actions which any such officer or board may direct or to which it is a 
party, and no county officer may employ other counsel or attorney at the 
expense of the county except as provided in section twenty-four hundred 
and twelve. He shall be the legal adviser for all township officers, and no 
such officer may employ other counsel or attorney except on the order of the 
township trustees duly entered upon their journal, in which the compen
sation to be paid for such legal services shall be fixed. Such compensation 
shall be paid from the township fund." 

It will readily be observed from an examination of the foregoing statutes that 
they impose upon the prosecuting attorney no duty to cause to be entered upon the 
duplicate assesssments due from persons engaged in the business of trafficking in in
toxicating liquor. While he is made the legal adviser of the county auditor and county 
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treasurer, upon whom is imposed the duty of entering upon the duplicate the names 
of all persons, firms and corporations engaged in the business of trafficking in intoxi
cating liquor and the collection of all assessments so entered, the duty of causing such 
assessments to be so entered is not by law imposed upon the prosecuting attorney. · 

I am therefore of opinion, in answer to your second question, that there is not 
imposed upon the prosecuting attorney by law any duty to cause to be entered upon 
the duplicate of the county assessments against persons, firms or corporations engaged 
in the business of trafficking in intoxicating liquors, although he has knowledge of 
the conviction of persons, firms or corporations selling intoxicating liquors without 
having been duly licensed. The duty of causing such assessments to be entered upon 
the duplicate is imposed upon the state liquor licensing board, the auditor of state 
and the county auditor, as pointed out in the answer to your first question herein. 

While the statutes do not specifically impose upon the prosecuting attorney the 
duty of causing to be entered upon the assessment duplicate the names of persons, 
firms and corporations engaged in the business of trafficking in intoxicating liquors, 
yet as the legal adviser of the county auditor, whose duty it is to enter the names of 
such persons, firms or corporations upon the assessment duplicate, and the county 
treasurer, whose duty it is to collect such assessment, it would seem there could be 
no doubt that there is a duty imposed upon the prosecuting attorney by the general 
policy of the law to bring to the attention of .those officers, who are specifically charged 
by law with duties in regard thereto, the fact, when the same comes to his official 
knowledge, that persons, firms and corporations, whose names have not been entered 
on the assessment duplicate, are engaging in.the business of trafficking in intoxicating 
liquors and liable to the assessment charged by law upon such business. 

1975. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

SUBPOENA MAY ISSUE OUT OF ANY UNITED STATES DISTRICT COURT 
IN ANY CRIMINAL CASE FOR PRISONER IN OHIO STATE REFORM
ATORY TO APPEAR AS WITNESS, WHEN DULY SERVED. 

A subpoena may issue out of any United States district court in any criminal case to 
.any district in the United States and any person on whom s11ch subpoena is duly served 
is required to answer the same in the court from which such subpoena issued. 

CoLUMBUS, Omo, October 11, 1916. 

HoN. J. A. LEONARD, Superintendent Ohio State Reformatory, Mansfield, Ohio. 

DEAR SIR:-Yours under date of October 7, 1916, is as follows: 

"The superintendent of the reformatory has been served with a sub
poena issued by the United States district court for the western district of 
Kentucky to bring Earl Nelson, a prisoner in the reformatory, before the 
grand jury at Louisville, Kentucky, on October 11th, next. A subpoena 
has also been served upon Nelson, commanding appearance at that time. 

"Please advise me as to what action I should take in this matter in 
view of the fact that the place named in the subpoena is without the state 
{){ Ohio." 
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Your inquiry involves a consideration of sections 876 and 877 U. S. R. S., being 
11ections 1487 and 1488 U. S. Comp. St. 1913, which provides as follows: 

"Section 1487. Subpoenas for witnesses who are required to attend a 
court of the United States, in any district, may run into any other district: P.ro
vided, That in civil causes the witnesses living out of the district in which 
the court is held do not live at a greater distance than· one hundred miles 
from the place of holding the same." 

"Section 1488. Witnesses who are required to attend any term of a cir
cuit or district court on the part of the United States, shall be subpoenaed to 
atte'nd to testify generally on ~eir behalf, and not to depart the court with
out leave thereof, or of the district attorney; and under such process they shall 
appear before the grand or petit jury, or both, as they may be required by the 
court or district attorney." 

Under authority of section 1487, supra, a subpoena for a witness in a criminal 
cause may issue out of a United States court in any district to any other district in the 
United States and by section 4488, supra, any witness so subpoenaed is required to 
appear before the grand or petit jury, or both, in the court from which such subpoena 
has issued. 

It therefore follows that you and the prisoner mentioned in the inquiry are re
quired, under the subpoena of the United States district court for the western district 
of Kentuck"y, to appear in such court on the date mentioned therein, notwi.fustanding 
such court is not within the state of Ohio or the district in which the Ohio State re
formatory is located. 

Respectfully, 
EDWARD C. Tu~, 

Attorney-General. 
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1976. 

ROADS AND HIGHWAYs-NO AUTHORITY FOR ASSESSING TWENTY
FIVE PER CENT. OF COST OF ROAD IMPROVEMENT OX PROPERTY 
LOCATED WITHIN ONE MILE THEREOF-WHEN .TWO BOARDS OF 
TOWNSHIP TRUSTEES ARE AUTHORIZED TO MARE JOIXT APPLI
CATION FOR STATE AID ON INTERCOUNTY HIGHWAY-ONLY ON 
COUNTY OR TOWNSHIP LINE ROAD-BONDS CAN BE ISSUED ONLY 
BY COUNTY COMMISSIONERS FOR CO-OPERATION WITH STATE 
FOR INTER-COUNTY HIGHWAY-TAX LEVIES ARE MADE BY TOWN
SHIP TRUSTEES WHERE TOWNSHIP CO-OPERATES WITH STATE. 

In re: improvement under the supervision of the state highway department of an 
inter-county highway in Turtleereek and Salem townships, Warren county. 

There is no authority for a petition to township trustees signed by interested land 
owners and asking for the improvement of an inter-county highway under the supervision 
of the state highway department. 

Joint applications by two boards of township trustees for state aid on an inter-county 
highway are authorized only when the highway is upon a county or township line. 

Bonds issued for the purpose of raising funds for co-operating with the state in the 
construction of inter-county highways can be issued only by county commissioners. 

Funds for the payment of the proportion of the cost of highway wtrrk carried forward 
by the state highway depqrtment to be paid by interested townships are to be raised by tax 
levies made by township trustees. 

Where a township co-operates tcith the state, the necessary tax levies are to be made 
by the trustees, but if it is necessary to issue bonds, the same are to be issued by the county 
commissioners. · 

CoLUMBUS, Omo, October 11, 1916. 

HoN. DEAN E. STANLEY, Prosecuting Attorney, Lebanon, Ohio. 

DEAR SIR:-1 have your communication of September 23, 1916, which communi
catiQn reads as follows: 

'!The board of trustees of Salem and Turtlecreek townships in Warren 
county, Ohio, have consulted me as to the proper course for them to follow 
in connection with a road improvement, they having already taken certain 
steps. The facts surrounding this matter and the procedure they have 
taken in regard to it, as near as I can ascertain, are substantially as follows: 

"On April 22, 1916, a petition was presented to these boards, a sub
stantial copy of which with the description of the proposed road and the 
signatures omitted, marked No. 1, is enclosed. 

"On April 24, 1916, a resolution was passed by the boards of trustees 
in joint session, a substantial copy of which, omitting descriptions, is enclosed 
·on the second page. 

"On August 26, 1916, the board of trustees in Turtlecreek township passed 
what they denominated a 'final resolution,' a substantial copy of which, 
omitting description, is found on pages three and four of the enclosures 
herewith. 

"The state highway commissioner having divided the proposed improve
ment into two sections, one section that part of the road in Turtlecreek 
township and the other that part of the road in Salem township. 

"I understand that the trustees of Salem township never passed the 
'final resolution.' The state highway commissioner advertised the road for 
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sale, but failed to receive a bid. The estimates were then revised and the road 
has been again advertised·by the state highway commissioner. Xo further 
resolutions have as yet been passed, the state highway commissioner 
having requested the several boards to pass a resolution similar to the 'final 
resolution' above referred to. 

"At this po~nt in the proceedings, the trustees consulted me as to their 
duties and powers in the matter .. It seems, from what I can learn of the 
intention of the parties, that at the time the petition was filed it was thought 
that the trustees could co-operate with the state under section 1178 to section 
1;231-4, and at the same time utilize section 3298-15 for the purpose of making 
assessments against the property located within one mile of the proposed 
improvements, it bein!!; the intention of the parties that the state highway 
commissioner should furnish 75% of the cost of the improvement and that 
the remaining 25% should be assessed, by the use of section 3298-15 above 
referred to, upon property within one mile of the proposed improvement. 
It will be observed that this course of procedure would have resulted in no 
money being paid by either board of trustees out of the township funds. 

"I desire to inquire as follows: 
"Fint. May this road be constructed by the state highway commissioner 

paying 75% of the cost and the remaining 25% being assessed on property 
withi:n one mile? 

"Second. If so, what resolutions, if any, should the trustees of the several 
townships pass in regard thereto and under what sections should they operate? 

"Third. In the event the answer to the first question is in the negative, 
is there any procedure by which the trustees may complete the above pro
ceedings in such a way that the road may be built and if so, what? (Could 
the state pay 75%, 10% be assessed on abutting property and the remain
ing 15% be paid by the trustees, considering the proceedings that have already 
been taken?) 

"Fourth. If the answer to the third question is in the affirmative, what 
resolutions shoulrl he passed by the trustees? 

"The persons who signed the petition seem to be willing to pay 25% 
of the cost, but of .course some of the parties to be assessed did not sign the 
petition. 

"The funds of Salem township are in such condition that the board of trus
tees has not in the treasury in their road fund, or in the process of collection, 
an amount equal to 25% of the cost of the improvement in their township 
and the entire road tax assessed in Salem township by the trustees, to be 
collected next December and next June, will not produce more than 15% 
or 16% of the cost of the improvement in that township. 

"All of the parties interested, including the two boards of trustees, are 
very anxious that the road improvements be made, if it can be legally done, 
tts the road is one of importance to a large number of people and to the public 
ttt large. 

"I understand that the advertisement of the state highway commissioner 
vrovides for receiving bids on the 28th day of September, 1916, on this road, 
and I am writing him today and telling him that I have submitted questions 
to you concerning this improvement, thinking that possibly his action on the 
matter may be dependent upon the steps taken by the trustees in these 
two townships. 

"1 regret that the record is in the condition that it is in this matter, but 
the 4uestion was not submitted to me until after the various resolutions 
and proceedings above referred to had been had by the trustees." 
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The petition presented to the boards of trustees of Turtlecreek and Salem town
ships is as follows: 

"Road Petition to Construct or Improve. 

"To the Boards of Trustees of Salem and Turtlecreek Twps., Warren County, Ohio. 
"The undersigned petitioners, being at least fifty-one per cent. of the 

land or lot owners, residents of said county, who would be specially taxed 
or assessed for the improvement, hereby petition you for the improvement 
by grading and graveling at a total cost of not to exceed $2,500 per mile 
of a public road on the following line, to-wit: 

(Here follows description of road.) 

"They ask that the following method be used for paying the compen
sation, damages, costs and expenses thereof, to wit: 25% of the total costs and 
expenses of said improvement to be assessed by the trustees, upon the real 
estate, within one mile of either side or terminus of said improvement, in 
proportion to the benefits accruing therefrom, as may be determined by the 
trustees, and the balance to be paid by the state highway department upon 
petition by the township trustees, as provided in sections 3298-15 and 1192 G.C. 

"Whereupon we pray that your combined boards will take such measures 
to the improvement of said road as the statute requires and suggest that 
said improvement be designated and named the _______________________ · _ 
________________________ Road improvement. 

"Dated this 22d day of April, A. D., 1916." 

The resolution adopted by the boards of trustees of Salem and Turtlecreek town
ships, in joint session, reads as follows: .. 

"Resolution of Township Trustees Applying for State Aid. 

"Be it resolved by the boards of trustees of Turtlecreek and Salem town
ships of Warren county, Ohio, in joint meeting assembled, that the public 
interest demands the improvement, at a total cost .not to exceed $2,500.00 
per mile, under the provisions of sections 1178 and 1231-4 of the General Code 
of Ohio, of that .part of inter-county highway No. 252 situate in the town
ships of Turtlecreek and Salem, in the county of Warren, and described as 
follows (here follows a description of the road): 

"Further resolved that whereas the coul}ty commissioners of Warren 
county, Ohio, filed before January 1, 1916, an application for state aid for 
the construction, improvement. maintenance or repair of highways from 
funds which be available for said purpose during the present year, but have 
now, by resolution, relinquished their claim on a part of same, now there
fore, we, the trustees of said Turtlecreek and Salem townships in said county, 
in joint meeting assembled, do hereby make application to the state highway 
commissioner for aid from any appropriation by the state from any fund 
available for the construction of inter-county highways, and we do hereby 
agree for and on behalf of said townships to pay in the first instance from 
the funds of said townships one-half of the cost and expense of survey and 
othe;r expense preliminary to the construction of said highway." 
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The so-called final resolution adopted by the trustees of Turtlecreek township 
is as follows: 

"Final Resolution. 

""Whereas at a meeting of the trustees of Turtlecreek township of "'arre.n 
county, Ohio, held in th~ office of said township on the 26th day of August, 1916, 
the improvement of that part of (inter-county highway) ~o. 252 hereinafter 
described, under the provisions of sections 1178 and 1231-4 inclusive of the 
General Code of Ohio, came on for further consideration; said section of road 
as described in the preliminary application of this board to the state high
way department, on the 16th day of April, 1916, being as follows (here follows 
description of proposed improvement): 

"Whereas the state highway commissioner has approved said applica
tion and has caused a map of the following described section of said highway 
to be made in outline a,nd profile, to wit: (here follows description of road in 
Turtlecreek township) and has caused plans, specifications, profiles and 
estimates to be made for the improvement above described and has trans
mitted the same to this board. 

"Therefore be it resolved that the section of highway above described 
in paragraph 2 be improved under the provision of the aforesaid law: that 
said work be done under the charge, care and supervision of the state high
way commissioner and that said maps, plans, specifications, profiles and 
estimates for this improvement as approved by the state highway commissioner 
are hereby approved and adopted by this board. 

"Resolved that the sum of $2,566, being 25% of the total estimate of 
the cost and expense of said improvement (which. total cost and expense 
amounts to $10,264) be and the same hereby is appropriated for improving, 
under the provisions of said law, the highway described in paragraph 2 above, 
and the township clerk is hereby authorized and directed to issue his order 
on the township treasurer for said sum, or part thereof, upon the requisition 
of the state highway commissioner, to pay the cost and expense of said im
provement, as the same may become due under the provisions of said law. 

"We hereby agree to assume, in the first instance, the share of the cost 
and expense over and above the amount to be paid by the state and guarantee 
the state highway commissioner that such money shall be available at such 
time or times as may be needed in the construction of said highway. 

"It is also hereby agreed that the state highway commissioner is re
lieved from the maintenance and repair of the above road after it is improved 
and that the trustees of said township agree to be responsible for all neces
sary maintenance and repair." 

It should first be observed that the petition presented by interested land owners 
may be disregarded in the consideration of the question submitted by you. There 
is no authority for a petition of this character and the subsequent proceedings have 
no reference thereto and are not dependent upon the petition for their validity. Peti
tions addressed to county commissioners for the construction of inter-county highways 
or main market roads are authorized by section 1204 G. C., 106 0. L. 633, but there 
is no authority for addressing such petitions to township trustees. Even if such were 
not the case, the petition suggests an unauthorized method of dividing the cost, inas
much as under the provisions of section 1214 G. C., 106 0. L. 637, only ten per cent. 
of the cost of a highway improvement carried forward by the state, excepting there
from the cost and expense of bridges and culverts, may be specially assessed and such 
ten per cent. must be assessed upon the property abutting on the improvement. 
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Coming now to consider the resolution adopted by the boards of trustees of Turtle
creek and Salem t<>wnships, in joint session, it s,hould be ob,served that there is no 
statutory a-uthority for joint action lqlder the facts of this case as I understand them. 
I am inform,ed by rep~esElntatives of the stat.e highway department that inter-county 
highway No. 252 is not upon ~he line betw:een Turtlecreek and Salem townships, but 
that it crosses the line between the two townships and is situated partly within one 
township and partly within the other. Under the provisions of section 1220 G. C., 
106 0. L. 639, two or more townships may make application for state aid in the con
struction or improvement of inter-county or main market roads upon a county or 
township line, but there is no authority for two townships making a joint application 
~or state aid in the constructi(!n of a· road situated partly in one township and partly 
in the other and not on the line between the two townships. The proper method' of 
procedure in such a case is for each township to make an application for state aid 
on that part of the highway within its own limits. However, in view of the fact that 
the joint application was made by the unanimous vote of the trustees of both townships, 
I am of the opinion that this· informality is not fatal and that if as appears in this 
case the joint application is thereafter treated both by the state highway commissioner 
and by the trustees of the two townships as a separate application by each board of 
township trustees for state aid on that part of the highway within its limits, any in
firmity existing by reason of the informality or irregularity of the original application 
may safely be regarded as cured. 

Coming now to consider the final resolution adopted by the board of trustees of 
Turtlecreek township, I find the same to be in substantial compliance with the statute 
and if the township clerk was able to and did make the certificate required by section 
5660 G. C., the final resolution in question is to be regarded as consummating the 
agreement between the township and the state and looking toward the construction 
of that part of the inter-county highway in question located in said T,urtlecreek town
ship. When the certified copy of this final rc solution, with the approval of the attorney
general endorsed thereon as to form and legality, is filed in the office of the state high
way commissioner, as provided by section 1218 G. C., 106 0. L. 638, the state highway 
commissioner will be authorized to enter into a contract for the construction of so 
much of the highway as lies in Turtlecreek township. 

I have deemed it proper to consider the petition, application and final resolution 
before taking up the specific questions submitted 1by you for the reason that such 
petition, application and final resolution suggests certain questions not expressly 
raised in your letter. 

Answering your first question, I advise you that there is no authority for assess
ing twenty-five per cent. of the cost of the improvement on the property located within 
one mile thereof. The assessment must be made in the manner provided by section 
1214 G. C., which section provides for an assessment of ten per cent. of the cost and 
expense of the improvement, excepting therefrom the cost and expense of bridges 
and culverts upon the property abutting on the improvement. 

The answer to your first question renders it unnecessary to answer your second. 
Your third and fourth questions will be considered in connection with your ob

servation relating to the condition of the funds of Salem township. It should first 
be observed, however, that if at the time the trustees of Turtlecreek township adopted 
the so-called final resolution on August 26, 1916, the clerk was able to and did make 
the certificate required by section 5660 G. C. the only further action necessary to be 
had before a contract may be let for the improvement in Turtlecreek township is 
the filing in the office of the state highway commissioner of a certified copy of the final 
resolution, with the certificate of the township clerk and the approval of the attorney
general endorsed thereon. As the construction of the improvement proceeds, the 
tOWDJlhips and property owners' share of the cost and expense, twenty-five per cent. 
will be paid out by the township officials on the requisition of the state highway com-
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miSsioner. When the improvement is completed and the total cost and expense thereof 
ascertained and apportioned by the chief highway engineer, and certified to the town
ship trustees, an assessment of ten per cent. will be made upon the owners of 
the abutting real estate and of course the other fifteen per cent. will necessarily be a 
charge upon the entire township. If the above condition does not obtain as to Turtle
creek township, then the further observations herein contained and in terms referring 
only to Salem township, will also be applicable to Turtlecreek township. 

Referring to the method to be followed by Salem township in raising the necessary 
funds to meet the share of the township and property owners, it should be observed 
that under section 1222 G. C., 106 0. L. 640, the fund for the payment of the propor
tion of the cost and expense to be paid by a township for the construction of high
ways, under the supervision of the state highway department, is to be created by a 
tax levy made by the township trustees. "C'nder the provisions of the next section, 
section 1223 G. C., bonds issued in anticipation of such taxes and in anticipation of 
special assessments are to be issued by the county commissioners, and there is no 
authority for the issuing of bonds of this class by boards of township trustees. It 
will be necessary, therefore, for the township trustees of Salem township to make 
the necessary tax levy or levies under section 1222 G. C. and certify their action to 
the county commissioners, who will then be authorized to issue bonds in anticipation 
of the collection of such levies, which levies are, of course, to be made only on the 
taxable property of the township in question and in anticipation of the special assess
ments to be thereafter made. It will also be necessary for the commissioners, in the 
issuance of such bonds, to observe the provisions of section 5630-1 G. C., 106 0. L. 495, 
and prior to the isstl'anil.e of such bonds it will be necessary for the county commissioners 
to provide for the levying of a tax upon all the taxable property of the county to cover 
any deficiency in the payment or collection of the special assessment or township tax. 

While the above statement is in terms limited to Salem township, yet as previously 
observed the statement is also to be regarded as applying in the case of Turtlecreek 
township, if it be a fact that the necessary funds had not been provided by the trustees 
of that township prior to the adoption of the final resolution on August 26, 1916. 

1977. 

Respectfully, 
' EDWARD C. TuRNER, 

Attorney-General. 

APPROVAL, RESOLUTION FOR IMPROVEMENT OF WOODSFIELD
BARNESVILLE ROAD IN MONROE COUNTY. 

CoLUMBus, Omo, October 11, 1916. 

HoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. · 

DEAR SIR:-! acknowledge the receipt of your communication of October 11, 
1916, submitting for examination final resolution relating to the improvement of 
section "E" of the Woodsfield-Barnesville road, I. C. H. No. 104, in :1.\Ionroe county. 

I find this resolution to be in regular form and am therefore returning the same 
with my approval endorsed thereon. 

Respectfully, 
EDWARD C. Tua..,.,ER, 

Attorney-General. 
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1978. 

APPROVAL, RESOLUTION FOR IMPROVEMENT OF MORROW-LEBANON 
ROAD IN WARREN COUNTY. 

CoLUMBUs, Omo, October 13, 1916. 

HoN.CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR:-! have your communication of October 9, 1916, transmitting to me 
for examination final resolution relating to the improvement of the Morrow-Lebanon 
road, section "B," I. C. H. No. 252, petition No. 3054-T, in Turtlecreek township, 
Warren county. 

I find this resolution to be in regular form and am, therefore, returning the same 
with my approval endorsed thereon. 

1979. 

Respectfully, 
·EDwARD C. TuRNER, 

Attorney-General. 

THE BOARD OF AGRICULTURE OF OHIO-WITHOUT AUTHORITY TO 
ENTER INTO CONTRACT WITH COUNTY COMMISSIONERS TO 
PAY PORTION OF COST AND EXPENSE OF DITCH IMPROVEMENT 
-STATE SERUM FARM. 

The board of agriculture of Ohio is without authority to enter into a contract with a 
board of county commissioners whereby the board of agriculture agrees to pay a portion 
of the cost and expense of the location and construction of a dit(:h improvement located. 
established and caused to be constructed by the county commissioners. 

CoLUMBus, Omo, October 14, 1916. 

The Board of Agriculture of Ohio, Columbus, Ohio . 

. GENTLEMEN:-Yours under date of October 4, 1916, is as follows: 

"During the time of ditching and improving the present state serum 
farm it appears that the superintendent of the said farm closed up the main 
water course passing through the farm, beginning about the center of the 
north side of the farm and put in a tile sewer which seemingly is too small to 
carry off the water, causing the water to back up on the farms on the north 
side of the highway, which highway lies on the north side of the serum farm. 

"The farmers interested have petitioned the commissioners ·of Licking 
county to reopen this main water course. If it is reopened and an open ditch 
passes over the state serum farm it will greatly damage the lawn along the 
front of the farm and destroy the beauty thereof, and will also make it incon
venient to farm the fields at the western part of the serum farm. 

"I have gone into this matter with the commissioners of Licking county 
and they have proposed to lay a sewer along the north side of the farm and on 
the south side of the public highway and not interfere with the farm, but 
the sum of $800.00 has been assessed against the state serum farm as a tax 
for this outlet. They were going to take final action on the matter today 
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and asked me whether the board of agriculture would sign a contract to the 
effect that they would pay the amount assessed and not in the future ask for 
a removal of the sewer laid along the north side of the farm, and to reopen the 
main water course through the farm. 

"In my judgment this is the proper thing to do, to have the sewer on the 
north side of the farm between the road fence and the highway. Is there 
any authority whereby this board is authorized to enter into that kind of a 
contract with the commi9sioners of Licking county? And has this board 
the right to agree to pay the $800.00 assessment and make a ~ontract with 
the commissioners to run the water along the north side of the farm instead 
of through the farm on the main water course? 

"The commissioners of Licking county have postponed their hearing 
until one week from today, October 11th. Will you advise me so that I can 
report to them?" 

I am further informed by Mr. Statllier, in personal interview, that there is not 
now in the state treasury, and appropriated by the legislature, any f.unds which are 
available for the purpose referred to in the abovtl inquiry. 

This latter statement involves a consideration of th~ provisions of section 17 
of the General Code, which are as follows: 

"An offioor or agent of the state or of any county, township or municipal 
corporation, who is charged or intrusWd with the construction, improvement 
or keeping in repair of a building or work of any kind, or with the management 
or providing for a public institution, shall make no contract binding or pur
porting to bind the state, or such county, township or municipal corporation, 
to pay any sum of money not previously appropriated for the purpose for 
which such contract is made, and remaining unexpended and applicable 
thereto, unless such officer or agent has been duly authorized to make such 
contract. If such officer or agent makes or participates in making a con
tract without such appropriation or authority, he shall be personally liable 
thereon, and the state, county, township or municipal corporation in whose 
name or behalf the contract was made, shall not be liable thereoo." 

The state serum farm is owned, maintained and operated by the state of Ohio 
by and through its officers and agents who are entrusted with its improvement and 
management and is manifestly either a ''work" or "public institution" within the terms 
of the above quoted section, and hence the officers and agents of the state, charged 
and entrusted with the management thereof, are subject to its provisions. 

In view of the statement that there is not any fund in the state treasury appro
priated and unexpended and applicable to the payment of the expenses of the ditch 
improvement in question, the provisions of section 17 G. C. supra render it conclu
sive that it is not within the authority of the board of agriculture to enter into any 
contract of the character mentioned in the above quoted inquiry. 

If there were, however, funds heretofore appropriated and remaining unexpended 
and applicable to the purpose in question, there is no authority in the county com
missioners to enter into any contract in respect to the location or construction of a. 
ditch or drain. County commissioners may, by authority of law, apportion the 
·Costs of a. ditch improvement among the several owners of private property, accord
ing to the benefits derived from such improvement and order the assessments so made 
placed upon the duplicate against the lands benefited, but are without authority to 
contract in respect to such assessments. The county commissioners are charged 
by law with the performance of certain prescribed duties in the location and con
struction of ditch i~provements and the apportionment of the cost and expense there-
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of and assessment of the same against the lands benefited thereby, but no provision 
of law relative to the location and construction of a ditch improvement operates to 
confer upon the county commissioners authority to enter into any contract with the 
owners of lands benefited by such improvement with respect to the apportionment 
of the cost of the same among the several owners of lots and lands. Nor is there 
found, upon careful examination of the statutes, any authority vested in the board 
of agriculture to enter into any contract whereby the board of agriculture assumes or 
agrees to pay any portion of the expense of the location or construction of a county 
ditch such as is referred to in your inquiry. 

I am therefore of opinion, in answer to your question, that the board of agri
culture may not lawfully enter into any contract with the county commissioners of 
Licking county whereby the board of agriculture would be bound to pay any part of 
the cost and expense of the location and construction of the ditch improvement 
referred oo in the above inquiry. 

1980. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

BOARD OF AGRICULTURE-BARNYARD MANURE-INTERPRETATION 
OF STATUTE REGULATING SALE OF FERTILIZERS. 

Barnyard manure includes "Sheep and Hog Manure" as contemplated by ·section 
1150 G. C. The mere drying and preparing "Sheep and Hog Manure" for shipment 
would not rob it of its character as barnyard manure. 

CoLUMBUS, Omo, October 18, 1916. 

The Board of Agriculture, Columbus, Ohio. 
GEN:TLEMEN:-Your request for an opinion as to the term ''barnyard manure" 

is as follows: . 

"Section 1150 of t,he OJ:¥o fertilizer law, as per copy enclosed, exempts 
from registration and l.icoose the !'!ale of barnyard manure. There is a Chicago 
firm s,h,ipping sheep mantlle into the state which they claim is exempt from 
license and proper labeling, as in their ~pinion it is barnyard manure. 

"For some ~rs past companies have paid license fees covering shipments 
of sheep and hog manures and I hardly believe it was the intention of the 
legislature to exempt from license the sale of these materials. Possibly the 
te~ has r!)ference more to chicken dung and stable manures than to sheep 
and hog manures, which are dried and mechanically prepared before shipping. 

"We will be pleased to have your interpretation of the term 'Barnyard 
Manure' and whether or not it would include sheep and hog manures whe.n 
dried and made ready for shipments." 

Section 1150 G. C. as amended (103 0. L. 319 and 320) is as follows: 

"Section 1150. Each person, firm or corporation who manufactures, sells, 
or offers for sale in the state a commercial fertilizer which means any sub
stance for fertilizing or commercial purposes, except barnyard manure, marl, 
lime and plaster, shall affix to each package in a conspicUQ.US place on the 
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outside thereof, a plainly printed certificate which shall state the number 
of net pounds contained therein, the name, brand or trade mark, under which 
it is sold, or offered for sale, the name of the manufacturer, with his or its 
postoffice address * • *." 

The further provisions of the statute direct what the certificate shall show as to 
the various ingredients of the commercial fertilizer which may be offered for sale, etc. 

Barnyard manure is expressly excepted from the operation of the statute, which 
is penal in its nature, and must, therefore, be construed strictly. 

From a reading of the statute, quoted above, it is clear that its purpose is to pro
tect the purchasers of commercial fertilizers from fraud by providing that all such 
commercial fertilizers, with the exception of barnyard manure, marl, lime and plaster, 
shall bear a certificate which will contain a chemical analysis showing that it contains 
certain constituent parts or elements. 

By barnyard manure is meant the natural manure to be found in a barnyard, or 
on the farm, as the result of the keeping of animals of husbandry. 

The various kinds of manure mentioned in your letter, when sold in their natural 
state are to be considered as barnyard manure, as it is my opinion that section 1150 
supra applies only to artificially prepared fertilizers as distinguished from manure in 
its natural state. The mere drying and preparing "Sheep and Hog Manures" for 
shipment, without the addition of any other ingredient, would not rob it of its char
acter as barnyard manure, as contemplated by the law. 

1981. 

Respectfully, 
EDWARD C. TURNER, 

Attarney-General. 

APPROVAL, LEASE TO IRA M. MILLER, AKRON, OHIO, PORTION OF WATER 
FRONT ALONG EAST BANK OF SUMMIT LAKE. 

CoLUMBUS, 0Hro, October 18, 1916. 

HoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR:-! acknowledge the receipt of your communication of October 10, 

1916, transmitting to me for examination a lease to Ira M. Miller, of Akron, Ohio, 
covering a portion of the water front along the east bank of Summit Lake. 

I find this lease to be in. regular form and am therefore returning the same with 
my approval endorsed upon the triplicate copies thereof. 

Respectfully, 
EDWARD C. Tu;aNER, 

Attorney-General. 
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1982. 

APPROVAL, SALE OF PORTION OF ABANDONED OHIO CANAL PROPERTY 
IN ROSS COUNTY TO MISS OLIVE MACE AND ALSO TO MARY A. 
PRATHER AND MARGARET S. STITT. 

CoLuMBus, OHIO, October 18, 1916. 

HoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR:-I have your communication of September 26, 1916, relati,ng to the 

sale of a portion of the abandoned Ohio canal property in Union township, Ross county, 
Ohio, to Miss Olive Mace, and also your communication of October 7, 1916, relating 
to the sale of a portion of the abandoned Ohio canal property in the same vicinity to 
Mary A. Prather and Margaret S. Stitt. 

I find that in each instance the resolution prepared by you recites the existence 
of the proper jurisdictional facts and I have therefore attached my signature to the 
duplicate copies of the resolutions and am herewith returning the same to you. 

1983. 

Respectfully, 
EnwARD C. TuRNEm, 

Attorney-General. 

APPROVAL, RESOLUTION FOR IMPROVEMENT OF FIVE ROADS IN 
LAWRENCE COUNTY. 

CoLUMBus, OHIO, October 18, 1916. 

RoN. CLINTQN COWEN:, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR:-I have your communication of October 16, 1916, transmitting to 

me for examination final resolutions relating to the following roads: 

"Lawrence county. Sec. 'I,' Ohio river road, Pet. No. 2566, I. C. H. 
No.7. 

"Lawrence county. Sec. 'I,' Ohio river road, Pet. No. 2566, I. C. H. 
No.7. 

"Lawrence county. Sec. 'I,' Ohio river road, Pet. No. 2566, I. C. H. 
No.7. 

"Lawrence county. Sec. 'J,' Ohio river road, Pet. No. 2566, I. C. H. 
No.7. 

"Lawrence county. Sec. 'J,' Ohio river road, Pet. No. 2566, I. C. H. 
No. 7." 

I find these resolutions to be in regular form and am therefore returning the same 
with my approval endorsed thereon. 

Respectfully, 
EDWARD c. TuRNER, 

Attorney-General. 
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1984. 

STATE BOARD OF HEALTH-ELECTIO.X OF SECRETARY-CONSTRUC
TION OF STATUTES AND RULES AND BY-LAWS OF SAID BOARD 
REGULATING REGULAR AND SPECIAL! MEETINGS. 

The meeting of the state board of health held at Cedar Point em August 4, 1916, being 
held on a doy other than the third Thursday of the month, the day fixed by the rules of the 
board for regular meetings, was a special meeting. 

The only business which could be transacted at that meeting was that growing our 
of the conference with the boards of health for the northern half of Ohio, except by general 
consent of the members of the board, hence the steps token to elect a secretary to the board 
were not properly before the meeting. 

CoLUMBus, OHio, October 18, 1916. 

State Board of Health, Columbus, Ohio. 

GENTLEliiEN :-Your request for an opinion relative to the "suspension of rules 
and by-laws" is as follows: 

"At a meeting of the state board of health, September 21, 1916, I was 
instructed to ask for your opinion as to the regularity of actions of the board 
as recorded in the minutes of the meeting of August 4, 1916. 

"In the minutes referred to, a copy of which was sent you on or about 
August 10, 1916, you will find the following: 

" 'Dr. Hasencamp moved that the rules be suspended and that the board 
proceed with the election of a secretary. 

" 'The motion was seconded by Dr. Sutton. 
" 'Those voting in the affirmative were Drs. Sutton, l\:liller, Hasencamp 

and Maclvor. 
" 'In the negative, Dr. Ryall. 
" 'Dr. Ryall raised the point of order that the rules could not be sus

pended except with the consent of a majority of the members of the board. 
" 'The president ruled the point of order not well taken. 
" 'Dr. Sutton nominated Frank G. Boudreau, M. D., of Columbus, as 

secretary. 
" 'The nomination was seconded by Dr. Hasencamp. There were no 

other nominations. 
" 'Those voting for Dr. Boudreau were Drs. Sutton, Miller, Hasencamp 

and Maclvor. 
" 'Dr. Ryall left the room while the vote was being taken. 
" 'The president announced the election of Dr. Boudreau as secretary.' 
"Two questions have been raised: First, can less than a majority of 

the whole membership of the board suspend its rules and by-laws, there being 
no provisions in the rules and by-laws for a suspension of the rules? 

"Second, the record shows that while the vote was being taken on the 
election of a secretary the member who had protested the suspension of the 
rules was leaving the room. Query: Was the quorum broken when that 
member announced his intention of withdrawing from the meeting? 

"A copy of the rules and by-laws of the state board of health is attached 
and your attention is called to rules 7, 27 and 28. 

"An early reply will oblige." 

Sections 1232 and 1233 of the General Code are as follows: 

"Sec. 1232. There shall be a state board of health, consisting of eight 
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members, seven of whom shall be appointed by the governor. Each year 
the governor, with the advice and consent of the senate, shall appoint a mem
ber of the board, who shall serve for a term of seven years from the thir
teenth day of December. The attorney-general shall be ex-officio a member of 
the board. 

"Sec. 1233. The state board of health shall meet in Columbus during 
the month of January of each year and at such other times as it may direct. 
A majorlty of its members shall constitute a quorum. The board shall 
choose one of its members as president, and, subject to the provisions of this 
chapter, may adopt rules and by-laws for its government." 

It is provided in section 1234 of the General Code that the state board of health 
shall elect a secretary and that such secretary may be removed from office for cause 
"by a vote of a majority of the members of the board." 

With your communication you enclose a copy of the rules and by-laws of the 
Ohio state board of health, and make special reference to rulfils 7, 27 and 28, which 
were adopted pursuant to the provisions of section 1233 of the General Code supra. 
Rule 7 is as follows: 

"Five members shall constitute a quorum for the transaction of business 
as provided by law." 

Section 28 is as follows: 

"These rules and by-laws may. be amended at any regular meeting of the 
board by a majority vote of the members of the board." 

The situation referred to ip the minutes of the meeting of August 4, 1916, an 
extract of which is presented in your letter, reduced to its simplest form, is that a 
meeting of the state board of health was called at which there was present a sufficient 
number of the members to constitute a quorum, namely, five members, or a major
ity of the board, which, under the provisions of section 1232 G. C. consists of eight 
members; further, that while the meeting was in progress a motion was made by Dr. 
Hasencamp that the rules be suspended and that the board proceed with the election 
of a secretary. The motion was duly seconded and was carried by a vote of four 
to one, and that following the carrying of the motion Dr. Frank G. Boudreau was 
nominated as secretary, a vote was taken, four members voted for the nominee, while 
the fifth member attending the meeting retired from the room during the progress 
of the voting. 

Answering your question specifically, it is clear that the authority given by sec
tion 1233 to the board to adopt rules and by-laws for its government may be invoked 
by the board for the purpose of altering or amending rules made by it. However, 
the action of the board in suspending the rules was an extraordinary proceeding for 
which provision is not made by the statutes nor by the rules adopted by your board . 

. In Cushing's Manual of Parliamentary Practice, which is an authority ·on par
liamentary procedure, it is provided in section 21 that: 

"When a code of rules is adopted beforehand it is usual also to provide 
therein as to the mode in which they may be amended, repealed or dispensed 
with. Where there is no such provision it will be competent for the assem
bly to act at any time and in the usual manner on the question of amend-. 
ment and repeal, but in reference to dispensing with a rule or suspending it 
in any particular case if there is no express provision on the subject it seems 
that it can only be done by general consent." 
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Sections 5 and 6 of the rules and by-laws of the Ohio state board of health are as 
follows: 

"Section 5. The board shall hold a regular meeting each month and 
when necessity demands may hold special meetings. Regular meetings shall 
be held on the third Thursday of the month ·with the exception of the meeting 
in December, which shall be held on or before the thirteenth of the month. 
The time and place for holding a regular meeting shall be fixed at a pre
ceding regul.ar meeting, but the time and place may be changed by the pres
ident at the request of three members of the board; provided, however, that 
the regular meeting in .January of each year must be held in Columbus as 
required by law. 

"Section 6. A special meeting may be arranged for at a regular meet
ing or may be called by the secretary on the order of the president, or by 
four members of the board. In arranging for, or in making a call for, a 
special meeting, the matters to be considered at such meeting must be defi
nitely stated and no other business shall be considered except with the unan
imous consent of the board." 

From a reading of section 5 it will be found that the time fixed for the holding 
of regular meetings is· the "third ThurRday of the month, with the exception of the 
meeting in December." 

By referring to the minutes of the meeting of the board of health held June 13, 
1916, it is found that the meeting of August 4, which was arranged for at that time, 
was for the purpose of having a conferen~ with local boards of health of the northern 
half of the state and was a special meeting as it was held on 11 day other than the third 
Thursday of the mont/h as provided for in section 5 of the rules and by-laws, supra. 
In the mi.nutes of Juue 13, 1916, referred to above, appears the following: 

"It was moved by Dr. Brown and seconded by Dr. Ryall that the next 
matting of the state board of health be held at the same place, and that this 
meeting be in lieu of the regular meetings of July and August." 

This motion, which was carried by a vote of Messrs. Mac1vor, Sutton, Miller, 
Hasencamp, Brown allid Ryall, all the members present, followed the action with refer
ence to the conference to be held with the representatives of boards of health referred 
to abO\'e, and under the provisions of section 6 of the rules and by-laws, supra, if any 
matters were to be considered at that meeting in addition to the holding of a confer
ence with the representatives of the boards of health referred to such matters siio!lld 
have been stated in the call for the meeting, otherwise they could not be considered, 
except with the u.nanimous consent of the members of the board present. 

The provisrons of section 6 of the rules are clear and under that rule the only matters 
that could properly be considered by the board at the meeting on August 4, which 
was held on a day other than the time 'fixed by the rules for regular meetings, would 
be those growing out of the confere,nce with the boards of health referred to. 

It is not made clear from your minutes what rules were rer'erred to by Dr. Has~n
camp when he moved that "the rules be suspended and the board proceed with the 
election of a secretary" nor, in fact, is it necessary for the purposes of this opinion to 
enquire into that subject. In view of the absence of a unanimous consent on the 
part of the members of the board present to take up a question other than the par
ticular business for which the meeting had been called, it is my opinion that the matter 
of the election of a secretary could not be considered at the special meeting at which 
only five membNs were present, for two reasons: First, the absence of unanimous 
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co,nsent to c..onsid~r business other thaJl that for which the mee.ting was .caUed; and for 
tbe further reason that a rule of the board ma.de for the purpose of governing its de
liberations should not be suspended except by t,he general consent of the members 
of the board. Therefore, the matters relating to the election of a secretary of the 
board were not properly before the meeting of August 4, 1916. 

1985. 

Respectfully, 
En wARD C. Tu11 NER, 

Attorney:.Oeneral. 

ELECTIONS-REGISTRARS-COMPENSATION NOT TO EXCEED SIX 
DAYS-QUALIFICATIONS OF ELECTOR AS TO RESIDENCE-LENGTH 
OF TIME HE HAS RESIDED IN WARD OF VILLAGE OR CITY DETER
MINING FACTOR RATHER THAN PRECINCT. 

Registrars of electors in registration cities are entitled to compensation for one day 
for applying to the deputy state supervisors of elections for lists, registers and maps and 
making and delivering the alphabetical lists of registered electors where such compensation 
is allowed, and ordered by the deputy state supervisors of elections according to the pro
visions of section 4944 G. C. and the total number of days for which compensation is so 
allowed does not exceed six. 

The qualifications of an elector in respect to residence is determined from the length 
of time he has resided in the ward of a village or city as distinguished from the period of 
residence in the precinct in which he seeks to vote. 

CoLUM,Bus, OHio, October 18, 1916. 

HoN. CHARLEs Q. HILD:&B.RANT, Secretary of State, Columbus, Ohio. 

DEAR Sm:-With yours under date of October 3, 1916, you submit to me, re
questing an opinion theJPeou, a communication from the deputy state supervisors of 
elections of Mahoning comtcy, which is as follows: 

"There is some question in our minds as to the correct interpretation 
of the following sections oJ the election laws: 

"Under section 4944 registrars shall be allowed not more than $4.00 
per day for not more than six days. Five of those days are taken up by 
registering and transferring of electors and in the even numbered years we 
allow registrars compensation .for six days, the sixth day being given to them 
for the making of the alphabetical lists of registered voters. 

"Section 4864 provides among other things that no person shall be per
mitted to v:ote unless he shall have been a resident of the waid of a city for 
twenty days next preceding the election, making exception in the case of the 
head of a family. Section 5061 provides that if a person is challenged his 
time of residence in the precinct shall be asked as one of the questions. 

"In the former case, kindly inform us if registrars are f:lntitled to the extra 
day for making the alphabetical lists in the latter, if the twenty days residence 
required is determined by ward or precinct." 

In registration cities, prior to the general or regular November election held in 
the even numbered y"ears, the registrars of each precinct are required by section 4893 
G. C. to apply on Wednesday in the fifth week before such election to the deputy 



ATTOR::\'EY -GENERAL. 1693 

state supervisors of elections for registers, maps, etc., for their respective election 
precinc,ts. 

Section 4894 G. C. provides as follows: 

"The days for the general registration of electors in cities wherein annual 
general registration is required and for the quadrennial general registration 
and yearly registration oj new electors in cities where general registration is re
quired only in presidential years, shall be Thursday in the fifth week, Thursday 
in the fourth week and Friday and Saturday in the third week next before 
the day of the general election in Xovember in each year." 

Section 4919 G. C. provides as follows: 

. "On Monday, the day preceding the November election in each year, 
the registrars of each election precinct shall meet at two-thirty o'clock after
noon at the polling place appointed for holding elections therein, and there 
remain in session until five-thirty o'clock afternoon, central standard time. 
At this meeting they shall receive a.nd act upon any applications for e~ther 
grantmg or receiving certificates of removal or correction of mistakes, as 
herein provided for. If material error or mistake in the descripthn of amy 
elector in suoh precinct has been discovered, he may appear at this meeting 
and on good cause shown, the registrars may then correct it. Any change in 
the registers allowed by the registrars at such meeting must immediately 
be noted by them in the registers and also in the books containing the dupli
cate lists for the use of the judges, as herein provided, and, if not then and 
there so noted, shall J:>e wholly null and disregarded by the judges of election." 

There is thus required the services of the registrars of the several election precincts 
on five different days, exclusive of the Wednesday in the fifth week before the election 
in even numbered years, on which they are required to make applications for the reg
isters and necessary supplies for the registration of electors of their precinct and ex
clusive of the days on which alphahetir.al lists of registered electors are required to 
be made under section 4916 G. C., which provides in part as follows: 

"On the day following each registration day, unless such day be Sunday 
or a registration day, in which event on the next &ucceeding day, each year, 
the registrars of each election precinct shall make and deliver to the board 
of deputy state supervisors at its office in such city a true list of the names 
of all the electors registered by them in their respective precincts on the 
preceding day or days, arranged in the alphabetical order of their surnames, 
followed by thejr full Christian names and residences, and having the registry 
number of each prefixed. * * *" 

From the language of the foregoing provision it is clearly not contemplated that 
it shall be the duty of the registrars to make the alphabetical lists of registered electors 
therein required on the registration days named in section 4894 G. C., supra. On 
the contrary, these lists are required to be made on a succeeding day with the excep
tions mentioned. 

Section 4944 G. C., to which reference is made in the inquiry, provides, in so far 
as pertinent to the question under consideration, as follows: 

"The registrars of each election precinct in such cities shall be allowed 
and paid for their services as registrars four dollars per day and no more for 
not more than six days at any one election. • * * Xo registrar, judgl' 
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or clerk &hall be entitled to the compensation so fixed exc:;ept upon the allowance 
and order of t;Jle board of deputy state supervil3ol1S made at a joint session, cer
tifying that each has fully pedormed 'his du_ty according to law as such, 
a:qd stating the number of days' service actually performed by each. Such 
allowance and order shall be certified by the chief deputy and clerk of the board 
to the city or county auditor." · 

In view of the .specific requirement of the performance of the prescribed duties 
on five days, exclusive of Wednesday in the fifth week before su,ch election and the 
manifest contemplation of making the alphabetical lists of registered electors on other 
days than the registration days mentioned iil ~eetio,n 4894 G. C., and nf ~e provisions 
of section 4944 G. C. supra, fixing a maxu'num number of days for which compensa
tion may be allowed in excess of five days, I am led to CO'Ilclude that it was intended 
that there should be conferred upon the deputy state sup,ervisors of elrectic;m'S author
ity to allow to registrars C(Jmpensation, if not in excess of one day, for or in lieu of 
their servic.es in making application for supplies and in making t~e alphabetical list 
of registered electors. So that in the even numbered years the aggregate number 
of days of service, making an allmv:ance of one day for making applica.tion for supplies 
on the Wednesday in the fifth week before the election and making the alphabetical 
lists of electors, will be six, the maxirn.um prescribed by section 4944 G. C. sppra. · I 
am of the opinion, therefore, ~n answer to yo1.Ir first question, whether in the even 
numbered years the registrars of electors in registration cities are entitled to compen
sation for one day in addition to the five days on which registrations and corrections 
thereof are required to be made, when the compensation for such additional day is 
allowed and ordered by the board of deputy state supervisors of elections for making 
the alphabetical lists of registered electors, as required by law, that registrars are 
entitled to compensation for one day in addition to the five days on which registra
tions and corrections thereof are required to be made in the even numbered years, 
when the same is allowed and ordered by the board of deputy state s_upervisors of 
elections, according to the provisions of section 4944 G. C. supra. 

This rule would apply in any year to the November election in cities in which 
general registration is required each year. 

While the board of deputy state supervisors of elections may in the exercise of 
its discretion allow compensation to registrars for six days as stated in the foregoing 
conclusion, this opinion may not be construed to hold that the provisions of section 
4944 G. C. impose upon the deputy state supervisors of elections any duty to allow 
compensation for the maximum number of days therein prescribed. 

Your second question involves a consideration of a number of sections of the 
statute hereinafter referred to. Section 4863 G. C. provides as follows: 

"No person shall be permitted to vote at any election unless he shall 
have been a resident of the state for one year, resident of the county for 
thirty ·days, and, except as provided in the next section, resident of the town
ship, village or ward of a city or village for twenty days next preceding the 
election at which he offers to vote." 

Section 4864 G. C. to which reference is made in the above inquiry, provides as 
follows: 

"A person who is the head of a family and has resided in the state and 
in the county in which such township, village or ward of a city or village is 
situated the length of time required by the preceding section, and who bona 
fide removes with his family from a ward to another ward in such city or 
village, or from a ward of such city or village to a township or village in the 
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same county, or from a township or village to a ward of a city or village in the 
same county, or from one township to another in the same county, shall have 
the right to vote in such township, village or ward of a city or village without 
having resided therein the length of time so prescribed hy such section." 

It will be observed that there is in neither of the above sections reference to a 
precinct. In connection with the above provisions consideration must be given also 
to the provisions of section 4906 G. C. in reference to entries required to he made in 
the registration of electors, that: 

"In the column as to 'term of residence,' the periods of years and months 
of his residence in the precinct and state must both be stated." 

This provision would indicate an intention on the part of the legislature that the 
length of time of residence in the precinct was an element to be considered in deter
mining the qualifications of an elector. An opposite conclusion would, however, be 
suggested from a consideration of section 4941 G. C. relative to registration of electors 
for special elections, wherein it is provided in subdivision 2 thereof, that: 

"2. The registrars shall deliver certificates of cancellation to any reg
istered elector who is not the head of a family and who may apply to them to 
cancel his registration on account of his removal from the precinct in which 
he was registered to another precinct, and they shall receive such certificate 
from any elector presenting it, and allow him to register, if he be otherwise 
qualified, in the precinct to which he has removed, if on the day of election he 
will have been an actual resident in such ward for twenty days immediately 
preceding such election." 

Here it will be observed that the legislature clearly recognized the distinction 
between a precinct and ward and specifically declared that the registrars shall receive 
certificates of cancellation from any elector presenting it and allow him to register 
if he be otherwise qualified in the precinct to which he has removed, if on the day of 
election he will have been an actual resident in such ward for twenty days, thus making 
the determinating element for consideration the period of residence in the ward as 
distinguished from that of a residence in the precinct. 

Section 5061 G. C., 106 0. L. 323, to which reference is made in the above inquiry, 
requires that when an elector is challenged on the ground that he is not a resident of 
the county or precinct where he offers to vote, the judge, or one of them, shall put to 
him, among others, the following question: 

"(2) Have you resided in this precinct for twenty days last past?" 

The apparent conflict between the pr.ovisions of sections 4863, 4864 and 4941 
G. C. supra, and those of sections 4906 and 5061 G. C., 106 0. L. 323, it is believed 
may be reconciled without doing violence to the language or purpose of either. It 
will be borne in mind that there may be more than one voting precinct in a township, 
yet the only statutory provision relative to the qualifications of electors in townships 
as to residence is the requirement that the elector shall have been a resident of the 
township twenty days prior to the election. 

Electors in registration cities may not vote unless duly registered in the precinct 
in which they reside. The requirement of section 4916 G. C. supra, that the register 
show the term of residence i.n the precinct, serves to give notice that the elector has, 
within the period of twenty days, become a resident of the precinct, if such is the fact 
and gives opportunity for investigation as to the length of residence in the ward. 
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Like"l\ise the answer to the second question in section 5061 G. C. above quoted, serves 
to show whether the elector has come into the precinct in which he seeks to vote within 
the period of twenty days preceding the day of the election, and in connection with 
other facts may be of weight in determining whether the elector has been a resident 
of the ward for a period of twenty days next preceding the date of the election. 

In view of the absence of reference of the period of residence in the precinct in 
sections 4863 and 4864 G. C. supra, and the clear recognition of the distinction be
tween wards and precincts in section 4941 G. C. supra, and the explicit declaration 
therein that an elector shall be allowed to register if he will have been an actual res
ident of such ward for twenty .days immediately preceding a special election, I am 
of opinion, in answer to your second question, that the qualification of an elector as 
to residence is required to be determined from the length of time he has resided in 
the ward of a city, as disti,nguished from the period of residence in the precinct in 
which he seeks to vote, and that it was not the purpose of either section 4906 or of 
section 5061 to require that an elector should reside in a precinct the full period of 
twenty days next preceding the day of the election at which he seeks to vote in order 
that he may be qualified to vote in such precinct. 

1986. 

Respectf.ully, 
Eow;RD C. TuRNER, 

Attorney-General. 

BOARD OF HEALTH-COUNCIL MAY BE COMPELLED BY MANDAMUS 
TO ESTABLISH SUCH BOARD-COUNCIL WITHOUT AUTHORITY 
TO THEN ABOLISH SUCH BOARD-BOARD IS A CONTINUING 
BODY -CITY OF CONNEAUT. 

Under the provisions of section 4404 G. C. council may be compelled by mandamus 
to establish a board of health. 

When council has exercised the power given it by section 4404 G. C. and established 
a board of health it is without authority to abolish said board, and the state bocrd of health 
is without authority to act under the provisions of section 4405 G. C. 

A board of health when established.is a continu:ing body. 

CoLUMBUs, Omo, October 18, 1916. 

State Board of Health, Columbus, Ohio. 

GENTLEMEN:-Your request for an opm10n concerning the appointment·of a 
health officer at Conneaut, Ohio, is as follows: 

"At a meeting of the state board of health held September 21st, I was 
instructeu to refer to you for Advice, the queStion of complying with the re
qu~t of the council of the city of ConneaUt that the state board of health 
appoint a health officer for that city. 

"The general situation in Conneaut, as respects health administration, 
is partially explain~ in the enclosed letter from the city solicitor of that 
~tr· !h? histor~ of procee9.ings, a~ shown by letters, etc., on file in t~ 
office, mdiCAtes that at some d;lte pnor to July 24, 1916, the Conneaut City 
council adopted an ordinance abolishitig the board of health which had been 
created by an ordinance passed February 12, 1912. This ordinance was 
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submitted to the mayor and was vetoed by him. On July 24, 1916, the or
dinance was passed over the mayor's veto, and at the same session of council 
the follov.ing motion was adopted: 

" 'Moved by Mr. Frederick, seconded by Mr. Martin, that the council 
of the city of Conneaut, state of Ohio, does hereby refuse to establish a board 
of health in said city and recommends for appointment by the state board 
of health Dr. W. W. Wetmore as health officer for said city and also recom
mends and requests that his salary be fixed by said board at a sum not ex
ceeding three hundred and sixty ($360. 00) dollars per year, payable in monthly 
instalments not exceeding thirty dollars ($30.00) each, and that his term 
of office be fixed at a period of two years. 

" 'That the clerk of this council be and he is hereby ordered and directed 
to certify a covy of this motion to the state board of health at Columbus, 
Ohio, requesting its action under section 4405 of the General Code.' 

"The accuracy of this transcript is certified by the clerk of the council. 
"When the matter was brought to my attention in the letter from the 

city solicitor, under date of July 26th, I placed the matter on the schedule 
for the regular meeting of the board to be held on August 4th. Owing to 
lack of quorum, the matter was not considered, and on August lOth, I sent 
to the city solicitor the attached communication. 

"The view of the matter as taken by me does not agree v.ith the views 
expressed by the solicitor, and at our recent meeting a request from the 
solicitor was presented to the board asking that the matter be referred to 
you for your opinion as to whether a condition exists in the city of Conneaut 
that gives to the state board of health the authority to appoint a health officer 
for that municipality and to fix his term of office and compensation. 

''Your opinion in regard to this matter v.ill be appreciated.'' 

With your letter you enclose copies of correspondence between your office and 
the city solicitor of Conneaut concerning the matter, and the same has been noted 
in connection with the preparation of this opinion 

Rertions 4404 and 4405 of the General Code arc as follows: 

"Sec. 4404. The council of each municipality shall establish a board of 
health, composed of five members to be appointed by the mayor and con
firmed by council who shall serve without compensation and a majority of 
whom shall be a quorum. The mayor Rhall be president by virtue of his 
office. But in villages, the council, if it deems advisable, may appoint a 
health officer, to be approved by the state board of health, who shall act 
instead of a board of health, and fix his salary and term of office. Such 
appointee shall have the powers and perform the duties granted to or im
posed upon boards of health, except that rules, regulations or orders of a 
general character and required to be published, made by such health- officer, 
shall be approved by the state board of health. 

"Sec. 4405. If a municipality fails or refuses to establish a board of 
health or appoint a health officer, the state board of health may appoint a 
health officer therefor and fix his salary and term of office. Such health 
officer shall have the same powers and duties as health officers appointed in 
villages in place of a board of health and his salary as fixed by the state b_oard 
of health, and all necessary expenses incurred by him in performing the 
duties of a board of health shall be paid by and be a valid claim against such 
municipality.'' 

It w:n be _noted from a reading of the provisions of the sections quoted above 

23-Vol. 11-A. G. 
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that two means are provided by which a health officer may be appointed in munici
palities. The provisions of section 4404 are ma11datory, and it has bee.n held in the 
ca e of State ex rei. v. Massillon, 2 0. C. C. (X. S.) 167, that the provisions of the 
section may be enforced by a writ of mandamus. On the other hand, section 4405 
gives to the state board of health the authority to appoint a health officer for a munici
pality when it "fails or refuses to establish a board of health or appoint a health officer." 
This is an enabling statute which, of course, makes it discretionary with the state 
board of health as to whether or not it will act in the premises. 

From the statements contained in the correspondence and from the verbal state
ments of your assistant secretary, Mr. Bauman, it appears that if resort were had 
to the provisions of section 4404 of the General Code supra to the exclusion of sec
tion 4405, the condition in Conneaut would not be changed materially from what it 
is at present; whereas, a resort to section 4405 of the General Code supra would enable 
the state board of health to take action and appoint a health officer, either the one 
now serving or some other, and thereby at least take the matter out of the chaotic 
state in which it has remained for some time past. 

In enacting section 4405 General Code, which vests in the state board of health 
the power to appoint a health officer in case a municipality fails or refuses to establish 
a board of health or appoint such health officer, there can be no doubt but that the 
general assembly had in mind conditions where no board has ever been established, 
and this view is strengthened by the mandatory provisions of section 4404. How
ever, the municipality having exercised its powers to establish a board of health under 
section 4404 General Code supra, it is without any authority of law to abolish the 
board of health, and consequently the alternative method of providing a health officer 
under the provisions of 4405 does not become operative. That the board of health 
in a city is a continuing body is made clear by the provisions of section 4406 General· 
Code and succeeding sections. 

Section 44('6 of the General Code is as follows: 

"The term of office of the members of the board shall be five years from 
the date of appointment, and until their successors are appointed and quali
fied, except that those first appointed shall be classified as follows: One to serve 
for five years, one for four years, one for three years, one for two years, and 
one for one year, and thereafter one shall be appointed each year." 

In view of the fact that the city of Conneaut has established a board of health 
under the provisions of section 44[4 and that there is no authority for the abolition 
of the board, it is my opinion that the action of council referred to in your communi
cation is without force and effect, and the state board of health is not called upon nor 
has it the authority to act in the premises under the provisions of section 44( 5 General 
Code supra. 

Respectfully, 
EDWARD c. TUR:O.'"ER, 

Attorney-General. 
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1987. 

BOARD OF EDUCATIOX-BOXDS ISSL"ED P"CRSl:ANT TO SECTION 7625 
G. C. FOR CONSTRUCTION OF SCHOOL BUILDING-TA.X LEVY CER
TIFIED TO COUNTY BUDGET COMMISSIO~ AFTER ELECTORS HAD 
VOTED FAVORABLY FOR BOND ISSUF.-WHERE BUDGET CO:\IMIS
SION HAD CO~IPLETED WORK AND CERTIFIED ITS FINDIXGS TO 
COUNTY AUDITOR, IF LEVY lVITHI.V FIFTEEN .lfiLL LIJfiTATION, 
SAID BUDGET C0:\1:\IIHHION :\lAY CERTIFY H.\:\ IE TO COUNTY 
AUDITOR-DUTY OF COC"NTY AUDITOR TO DETER:\IINE TA .. X RATE 
NECESSARY TO PROD"CCE A:\IOl:NT NEEDED. 

lVhere the board of education of a school district, acting under section 7625 et seq. 
G. C. and pursuant to the authority re.~ulting from the famrab/e rote of the qua/ifierl electors 
of such district held at the August primary, issues bonds for the construction of a school 
building, and hm·ing complied with the requirement of section 11 of article No. XII of 
the constitution as u·c/l as of section 7628 G. C., certifies to the county budget commission 
a lax levy for interest and sinking fund incident to said bond i.~sue and it appears that 
the combined rate for all purposes of said district, including the levy in question, does 
not exceed the fifteen mill limitation prescribed by section 5649-51> G. C. (103 0. L. 57). 
said budget commission may certify said ICI'y to the auditor of the county in u·hich such 
school district is located and it will then be the duty of said auditor to determine the rate 
of tax necessary to produce the amount needed for said interest and sinking fund and place 
the same on the dupUcate of said school district for the year in u·hich said lepy is made. 

CoLUMBus, OHio, October 20, 1916. 

Hox. RoGER D. HAY, Prosecuting Attorney, Defiance, Ohio. 

DEAR Sm:-Your letter of Octobt}r 6th is in part as follows: 

"As a member of the budget commission for Defianre county, Ohio, I 
a111 \Hilillg you for an opinion on the following proposition which has bE'en put 
up to the commissio'n. 

"The people of the city of Defiu'nce voted for the issuance of $200,000.00 
worth of bonds for the building of a high school building. The board of 
education has certified over to the budget commission the amount of inter
est necessary to take care of the bonds which will become due and payable 
next year. . 

"The vote for this issue was held at the primary election in August. 
The law provides that all budgets must be handed in by the first 1\Ionday in 
June and the board of education not knowing whether or not this issue would 
pass could not certify the amount necessary to levy. 

"The board of education have asked the budget commission to place 
the necessary levy u~n the duplicate and of course we will if the law will 
allow it." 

From your statement of facts I understand that the board of education of Defi
ance city school district, acting under authority of section 7625 G. C., submitted to 
the qualified electors of said district the question of issuing the bonds mentioned in 
your inquiry for the purpose of providing the necessary funds for the construction 
of a high school building; that this question was submitted to said electors at the 
primary election in August; that a majority of the electors voting on said proposition 
voted in favor thereof and that pursuant to the authority resulting to said board of 
education from said election said bonds have been duly issued. 
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By provision of section 11 of article XII of the constitution as well as of section 
7628 G. C., said board of education was required to provide in its resolution to issue 
said bonds for levying and collecting annually by taxation an amount sufficient to 
pay the interest on said bonds and to provide a sinking fund for their final retirement 
at maturity. I assume that said board complied with this requirement. 

Section 7628 G. C. provides: 

"When an issue of bonds has been provided for under the next three 
preceding sections, the board of education, annually, shall certify to the 
county auditor or awlitors as the case may require, a tax levy sufficient to 
pay such bonded indebtedness as it falls due together with accrued interest 
thereon. Such county auditor or auditors must place such levy on the tax 
duplicate. It shall be collected and paid to the board of education as other 
taxes are. Such tax levy shall be in addition to the maximum levy for 
school purposes, and must be kept in a separate fund and applied only to the 
payment of the bonds and interest for which it was levied." 

This section must, of course, be read in connection with the several sections of 
the so-called Smith law subsequently enacted and is subject to the limitations of said 
law in so far as they affect the levy under consideration. 

It may be observed, however, that inasmuch as said levy is for interest and sink
ing fund on account of bonds issued by a vote of the electors it is not subject to the 
five mill limitation provided in section 5649-3a G. C. or to the ten mill limitation con
tained in section 5649-2 G. C., 103 0. L. 532. Said levy is subject only to the fifteen 
mill limitation provided for in section 5649-5b G. C. (103 0. L. 57), and by provision 
of section 5649-1 G. C. (104 0. L. 12), said levy must be made by said board of edu
cation and must be placed on the duplicate before and in preference to all other items 
for current expenses and for the full amount thereof. 

In view of the foregoing it seems clear that if the bonds in question had been 
issued before June 1st or thereafter during the session of the county budget commis
sion, and said board of education had certified to said budget commission the amount 
necessary for interest and sinking fund for said bonds, it would have been the duty 
of said budget commission to certify said amount without modification and in pref
erence to items for current expenses, to the county auditor and it wquld then have 
beeq the duty of said auditor to determine the rate necessary to produce said amount 
and place said rate on the duplicate. This conclusion is in keeping with my former 
opinion rendered to the Bureau of Inspection and Supervision of Public Offices on 
July 22, 1915, as found in the Report of the Opinions of the Attorney-General for 
said year at page 1314 in volume II of said report. 

It is true that your budget commission has completed its work and certified its 
finding to the county auditor in so far as the consideration of the annual budget of 
said board of education is concerned. Inasmuch, however, as the levy in question 
is for interest and sinking fund on account of bonds issued by a vote of the electors 
and is therefore in addition to all other levies made by the board of education as set 
forth in its annual budget and is subject only to the fifteen mill limitation above re
ferred to, the placing of said levy on the duplicate would in no way disturb the levies 
already made by said board of eduaction, allowed by the county budget commission 
and placed on said dupicate by the county auditor, providing said levy taken together 
with the other levies above referred to does not exceed said fifteen mill limitation. 

I have just been informed by you in a conversation over the telephone that the 
combined rate in said school district for all purposes, including the levy in question, 
will not exceed said fifteen mill limitation, and it appearing that said levy represents 
the amount of interest that will become due and payable in the year 1917, I think 
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in view of the provisions of the constitution and of the statutes hereinbefore referred 
to, said board of education is entitled to have said levy placed in this year's duplicate. 

I am of the opinion, therefore, in answer to your question, that yo•1r budget com
mission may at this time certify the aforesaid amount to the auditor of your county 
and it will then be the duty of said auditor to determine the rate of tax necessary to 
produce said amount and place the same on the duplicate of said school district for 
the year 1916. 

1988. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

ELECTIONS-A PERSON IS TWENTY -ONE YEARS OF AGE FOR ELEC
TION PURPOSES ON DAY PRECEDING THE TWENTY-FIRST AN
NIVERSARY OF DAY OF HIS BIRTH. 

A person is twenty-one years of age for election purposes on the day prec ding the 
twenty-first anniversary of the day of his birth and is entitled, if otherwise qualified, to 
vote at any election held on the day of his becoming twenty-on~ years of age. 

CoLUMBus, Omo, October 20, 1916. 

I 

HoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 

DEAR SIR:-Yours under date of October 16, 1916, is as follows: 

"We are herewith submitting to you for an opinion the following ques
tion, to wit: 

"'A man was born on the 8th day of November, 1895. Is he entitled 
to vote on the 7th day of November, 1916"?' " 

The qualifications of electors are prescribed by section 1 of article V of the con
stitution of Ohio, as follows: 

"Every white male citizen of the United States, of the age of twenty
one years, who shall have been a resident of the state one year next preced
ing the election, and of the county, township or ward, in which he resides, 
such time as may be provided by law, shall have the qualifications of an elec
tor, and be entitled to vote at all elections." 

It should be here observed that the word "white," in the foregoing constitu
tional provision is rendered inoperative and of no effect by section 1 of article XV of 
the constitution of the United States. 

The question above submitted involves the calculation or determination of the 
age of a person who was born on the 8th day of November, 1895, on the 7th day of 
November, 1916. 

From the above constitutional provision it is conclusive that if it be determined 
that the person in question has all the other requisite qualifications of an elector and 
is on the 7th day of November, 1916, twenty-one years of age, he shall be entitled to 
vote at any election held on such date. 

The calculation of the age of persons is subject to the general common law rule 
that consideration will not be given to a fraction of a day, and from the application 
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of this rule if it be determined that a person othernise qualified as an elector shall 
become twenty-one years of age at any moment of a particular day, such person will 
in legal contemplation, be for all purposes twenty-one years of age for and during the 
entire day. So that if the person in question shall be determined to attain the age 
of twenty-one years at any moment within the 7th day of Xovember, 1916, such per
son will, in contemplation of law, be twenty-one years of age for all purposes during 
that entire day. 

In 1 Am. & Eng. Ency., 927 (2nd Ed.), it is stated: 

"By a large number of authorities it is said that an infant attains the age 
of twenty-one years on the first moment of the day next before the twenty
first anniversary of his birthday, and this doctrine has the support of the 
United States cases. On the contrary, it is strongly argued that the precise 
period when one attains the age of twenty-one years is on the first moment 
of the twenty-first anniversary of his birthday and not on the day preceding." 

Cited in support of the first above stated rule are a number of cases, among which 
are those hereafter noted: 

In the case of Ross v. Morrow, 85 Tex. 172, it is stated in the syllabus: 

"Edward Ross was born April 17, 1860, He became of age on April16, 
1881. Suit was filed for land adversely held in the interval April16, 1886. 
HELD, that the five years adverse possession, and in which he had a right 
to recover, ended on the 15th of April, and that the action was barred." 

In Erwin v. Benton, 120 Ky. 536, it is held: 

"One who was born on June 9, 1883, was entitled to vote at an election 
on June 8, 1904. In law a man is twenty-one years old on the day preced
ing his twenty-first birthday." 

In Wells v. '\Veils, 6 Ind. 447, the court held: 

"A minor attains twenty-one years on the day preceeding the twenty
first anniversary of his birth.'.' 

Similar holdings of the court will also be found in the case of State v. Clarke, 3 
Harr. (Del.) 557, and in the case of In re Griffiths, 1 Culp (Pa.) 157. 

A different rule prevails in Louisiana, as shown by the case of State ex rei. Flem
ming v. Joyce, 123 La. 638, the court there following the civil law as distinguished 
from the common law rule adhered to in the above noted cases in the computation of 
the ages of persons. 

I am not aware that the question submitted has been passed upon by any court 
in this state, but for the reasons above suggested and upon the authority cited I am 
of the opinion that a man born on the 8th day of November, 1895, will become twenty
one years of age on the 7th day of November, 1916. Whether he will have arrived 
at such age on the first moment of that day or on the last moment of that day is not 
material here to consider. 

I am therefore of opinion, in answer to your question, that a male person who 
was born on the 8th day of November, 1895, and who is possessed of all the other 
requisite qualifications of an elector prescribed hy law, will be entitled to vote at the 
election which will be held on the 7th day of November, 1916. 

Respectfully, 
EDWARD c. TmtNER, 

Attorney-General. 
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1989. 

CONSTABLES-WHERE NO VACA::\CY, ::\0 AGTHORITY TO APPOIXT 
ADDITIONAL COXSTABLE-SUCH SPECIAL CONSTABLE WITHO"VT 
AUTHORITY TO PERFORM DlJTIES-NOT E::\TITLED TO FEES-NO 
FI::\DING FOR RECOYERY-::\lOTOR YEHICLE SPEED LAWS. 

After the number of constables hal'e been deoig1tatcd and elected according to law in 
any township and no t'acancy has occurred in that office, thtre is no authority in the tnu:n
ship trustees to appoint an additional constable or constables for any purpose. 

A person ·whom the tou'flship trustees haz·e attonpted to appoint as a special constable 
otherwise than to fill a l'acancy in the office, a~ pro1ided by sections 3329 and 12199 G. C., 
is uvithout authority to perform the functions and duties of constable and is not entitled 
to the fees and costs allou·ed by law for the official tertvices of regularly elected or appointed 
constables. 

A finding for recot·ery may not be made for costs collected by a person u·ho assumes 
to act as constable under an attempted appointment made by the tou·nship trustees t!'hich 
is wholly unauthorized by law. 

Cou:~mvs, OHio, October 20, 1916. 

The Bureau of Inspection and Supertioion of Public Offices, Columbus, Ohio. 

GENTLEMEN:-Yours under date of October 13, 1916, is as follows: 

"Please let us have your written opinion on the following propositions 
at an early date: 

"Statement of facts upon which the following questions are based: It is 
alleged that in July, 1916, the trustees of Marion township, Franklin county, 
Ohio, appointed one John F. Gilson, as constable, to arrest violators of the 
motor vehicle ~peed laws, but the minutes of said board do not disclose any 
record of said action. Moreover, there was no vacancy existing in the office 
of constable. 

"The bond of said appointee, which is on file with the township clerk, 
however, shows that it was approved by two of said trustees, evidenced by 
their names signed thereto, but said action of approval as indicated by the 
said bond docs not appear of record in the minutes of said board. 

"Said appointee has been arresting drivers of motor vehicles and taking 
them before justices of the peace in at least four townships of Franklin county, 
and charging them with violating the speed limit. In ea<'h instance he has 
taxed the fees to which constables are entitled, including an assistant; and, 
in addition thereto, has charged up a fee of '$2.50 for conveyance.' Said 
conveyance being t4e motor vehicle used by said appointee in chasing and 
arresti-ng the alleged speeders. Said fees were allowed and collected by 
the justice and paid to said constable. In the hundreds of cases which we h,ave 
examined no fines have been collected, o'nly the costs. 

"1. After the number of constables have been designated and elected 
according to law (see sections 3271 and 3327 G. C.) and there is no vacancy 
in said office, may the trustees legally appoint additional constables for their 
township? 

"2. If such additional appointments be made by-the trustees for the pur
pose of regulating motor vehicle traffic, or for any other specific purpose, 
may such appointed officers legally perform the functions of a regularly elected 
and qualified constable and be entitled to the fees provided in sec. 3347 G. C. 

"3. If it should be held that such appointed constables are not legally 
qualified to perform the duties and receive the fees of an elected constable, 
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what finding should be made relative to prosecutions brought about through 
their efforts?" 

By the provisions of section 3271 G. C., township trustees are required to meet 
on the last Monday of December in each year a(nd fix and give notice of the number 
of constables to be elected for the township. 

By section 3327 G. C. it is provided that suoh number of constables as directed 
by the trustees of the township shall be elected for a term of two years. 

Section 3329 G. C. provides as follows: 

"When, by death, removal, resignation, or non-acceptance of the person 
elected, a vacancy occurs in the office of constable, or when there is a failure 
to elect, the township trustees !Jhall appoint a suitable person to fill such 
vacancy until the next biennial election for constable, and until a successor is 
elected and qualified. If there is no constable in a township, the constable 
of an adjoining township in the county shall serve any process that a con
stable of such township is authorized by law to serve." 

Under certain conditions therein prescribed the township trustees may, pur
suant to sections 12198 and 12199 G. C. require a constable to give a new bond, and 
by section 12199 G. C. it is further provided: 

"If the constable or marshal fails to give a new bond within ten days 
after receiving such notice, such failure shall be deemed a resignation of his 
office, and the trustees or council shall proceed to fill such vacancy as in other 
cases." 

The township trustees are authorized by the provisions of the foregoing sections 
to appoint a constable only when there exists a vacancy in the office by reason of the 
death, removal, resignation or non-acceptance of a person elected to such office or 
by reason of the failure or neglect of a person so elected to such office to give a new 
bond when directed so to do by the township trustees. 

Section 3348 G. C. provides in part as follows: 

"The trustees of a township may designate any duly elected and quali
fied constable as police constable * * *." 

The appointment of a police constable here authorized to be made is specifically 
limited to duly elected and qualified constables, so that township trustees would have 
no authority to appoint a person as police constable under the provisions of this act 
who was not at the time such duly elected and qualified constable. 

Manifestly, the appointment referred to in your inquiry could not have been 
made under authority of either of the foregoing statutes. · 

Upon careful examination of the statutes of this state, no further authority for 
the appointment of constables by township trustees is found. Numerous provisions 
for the appointment of constables by justices of the peace may be found, but such 
provisions operate in no way to authorize the appointment of special or additional 
constables by township trustees. 

I am therefore of opinion, in answer to your first question, that after the number 
of constables have been designated and elected according to law in any township and 
no vacancy'has occurred in that office, there is no authority in the township trustees 
to appoint an additional constable or constables for any purpose. 

Since the township trustees are without authority to appoint constables in ad
dition to the number designated to be elected in the township and may appoint such 
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officers only in case of vacancies in such elective office, it follows that persons attempted 
to be appointed by township trustees in other cases are wholly without authority 
to exercise the functions of constable and are not entitled to the fees of such officers. 

I am therefore of opinion, in answer to your second question, that township trus
tees may not appoint constables except to fill vacancies, as provided in sections 3329 
and 12199 G. C., and that persons whom the tn,Jstees have attempted to otherwise 
appoint to such office are without authority to perform the functions and duties of 
the same and are not entitled to the fees allowed by Jaw for the official services of 
regularly elected or appointed constables. 

By section 284 G. C., 103 0. L. 507, it is required that upon examination of pub
lic offices, inquiry shall be made into the legality of the accounts. This provision 
renders it necessary to inquire into the legality of costs taxed by justices of the peace 
or charged by constables when examination of such offices are made. 

Section 286 G. C., 103 0. L. 507, requires that: 

"The report of the examiner shall set forth * * * the result of the 
examination with respect to each and every matter and thing required into 
• * *" 

From the foregoing, it follows that, if upon examination it be found that costs 
have been collected by a justice of the peace for and on behalf of one who assumes 
to act as constable without having been lawfully appointed or elected thereto, or 
costs have been collected by a constable whose appointment was wholly unauthor
ized by law, such illegal charge and collection of costs should be set forth in the re
port of such examiner. 

In opinion No. 580, under date of July 3, 1915, addressed to Hon. A. A. Slaybaugh, 
prosecuting attorney, found at page 1183 of the Opinions of the Attorney-General 
for the year 1915, it was held: 

"The bureau of inspection and supervision of public offices is unauthor
ized to make a finding for recovery of fees and costs collected and received by 
a special constable appointed by a justice of the }Jeace, although none of the 
grounds therefor as set forth in section 3331 G. C. in fact exist." 

The same principle is involved in the case submitted by you and here under con
side:ration, and the rule above stated is therefore applicable and serves to fully answer 
your third question. 

I am therefore of opinion, in answer to your third question, that upon exami
nation wherein it is found that costs have been charged or collected for the services 
of a constable assuming to act as such under an alleged appointment by the town
ship trustees other than to fill a vacancy as provided by sections 3329 and 12199 G. 
C., the report of such examination should set forth all such costs so charged and col
lected by or on behalf of such constable, together with all the facts relating to his 
alleged appointment. A finding for recovery is, however, unauthorized. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1990. 

CAPITOL TRUST CO:\IPA.."Y -COXTINL'"ED CORPORATE EXISTENCE AT 
REQUEST OF STATE-MINIMUM WILLIS TAX FEE CHARGED. 

The Capitol Trust Company having continued its corporate existence at the request 
of the state authorities, only the minimum Willis tax fee should be charged. 

CoLUMBus, Omo, October 20, 1916. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-Sometime ago you submitted to me a letter to the following effect: 

"The Capitol Trust Company of Columbus, Ohio, ceased business in 1911, 
and its business was taken over by the State Savings Bank and Trust Com
pany, according to the terms of an· affidavit filed with the tax commission, 
a copy of which is hereto attached. 

"The amount of subscribed and issued or outstanding capital stock 
was $400,000. No certificate of reduction of capital stock or dissolution has 
been filed. Is the Capitol Trust Company liable for reports and franchise fees 
under the 'Willis Law?' If so, upon what amount should the fee be based?" 

After the receipt of your letter I had several conferences with Mr. James l\1. 
Butler, attorney at law, representing The Capitol Trust Company, and ~Ir. A. W. 
::\Iackenzie, who is secretary-treasurer of The Capitol Trust Company, and have ob
tained from Mr. Mackenzie what is termed a plan of consolidation of The Capitol 
Trust Company with The State Savings Bank and Trust Company, which consolida
tion took place in the year 1911. In the plan of consolidation as agreed upon by 
the committees of the two companies in question it was agreed that The State Savings 
Bank and Trust Company should increase its capital stock and that The Capitol 
Trust Company should· go into voluntary liquidation and that thereafter the stock
holders of The Capitol Trust Company were permitted to acquire a certain amount 
of the capital stock of the State Savings Bank and Trust Company, and to turn over 
in payment thereof certain assets of The Capitol Trust Company, the remaining assets 
to be distributed among the stockholders. The plan of consolidation, as I construe 
it, clearly shows that the initial step to be taken by The Capitol Trust Company was 
a voluntary liquidation. That is to say, that the stockholders of The Capitol Trust 
Company were to take steps to voluntarily dissolve the corporation and thereafter 
to use the assets of said company in the purchase of the shares of capital stork of The 
State Savings Bank and Trust Company. 

From a letter received from Mr. James M. Butler it appears that at the time the 
stockholders of the Capitol Trust Company had agreed to the plan proposed for the 
absorption of The Capitol Trust Compa:ey by The State Saving~ Bank an(! Trust 
Company had on deposit ·with the treasurer of the state of Ohio bonds aggregating 
in value one hundred thousanp. ($100,000.00) dollars, which had been deposited to 
secure the due performance of its trust; that The Capitol Trust Company desired to 
surrender the sai.d bonds to The State Savings Ba.nk and Trust Comilany, but that 
the then attorney-general thought that The Capitol Trust Company should defer 
this action so that there could be no criticism in the event that some claim arose under 
a trust which had been assumed by it, and that The Capitol Trust Company agreed 
thereto. It appears, therefore, that by request of the state authorities The Capitol 
Trust Company did not at that time go into voluntary liquidation, but deferred such 
action on account of the request made by said state authorities, and it may well be 
assumed that had no such request been made the stockholders of The Capitol Trust 
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Company would have taken such action as to voluntarily dissolve the said The Capitol 
Trust Company. 

It further appears from the facts that I have before me that subsequent thereto, 
the corporation still being in existence because of the view taken by the state author
ities, it was thought that, still being a corporation, a report should be made and the 
Willis law tax assessed, but due to the fact that the corporation remained in existence 
solely by request of the state authorities only the minimum fee should be charged. 

Taking the question from a purely legal standpoint, there was no authority to pay 
over the assets of The Capitol Trust Company to The State Savings Bank and Trust 
Company in payment of the shares of stock subscribed for by the stockholders of 
The Capitol Trust Company until the said The Capitol Trust Company had been 
dissolved, and therefore The Capitol Trust Comp;1ny, still being in existence, would 
be required to make a report of its entire subscribed and issued or outstanding capital 
stock and pay the proper fee thereo;n. 

However, in view of the fact that the said The Capitol Trust Company was not 
dissolved in accordance with the plan agreed to solefy because of the position taken 
by the state authorities at the time, I consider that it is only fair and just that the 
rule heretofore adopted in regard to the reports and Willis tax fees be followed. That 
is to say, that The Capitol Trust Company makes its report and pay the minimum 
fee. However, as soon as The Capitol Trust Company is discharged from the trusts 
imposed upon it, it should immediately dissolve and on failure so to do the rule hereto
fore adopted in regard to the reports and Willis tax fees should no longer be followed, 
but the company held upon its entire subscribed or issued and outstanding capital stock. 

1991. 

Respectfully, 
EDwARD C. TrnNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOXD ISSUE BY :MONT
VILLE TOWNSHIP ROAD DISTRICT IN GEACGA COUNTY. 

CoLUMBus, Omo, October 19, 1916. 

Industrial Commis ion of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE: Bonds of Montville Township road district in the amount of 
$30,000 for road improvement purposes, being sixty bonds of five hundred 
dollars each." 

I have examined the transcript of the township trustees and other officers of 
Montville township road district relative to the above bond issue and I find the same 
regular and in conformity with the provisions of the General Code. 

I am of the opinion that said bonds when properly drawn and executed will con· 
stitute valid and binding obligations of the Montville township road district. 

As no bond and coupon form have been submitted with the transcript I should 
have an opportunity of examining the form of the bonds when presented to the treas
urer of state for delivery. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 
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1992. 

APPROVAL, TRA .. 1'~"SCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
WARREN COUNTY, OHIO. 

CoLUMBUS, OHIO, October 21, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE:-Bonds of Warren county, Ohio, in the sum of $26,000.00 for re
pairing, improving and rebuilding bridges and culverts in said county, being 
52 bonds of five hundred dollars each." 

I have exa"Jllined the transcript of the proceedings of the county commissioners 
and other officers of Warren county relative to the above bond issue; also the bond 
and coupon form submitted and the amendments thereto, and I find the same reg
ular and in conformity with the provisions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form sub
mitted, and the amendments thereto authorized by the resolution of the county com
missioners, adopted October 16, 1916, and executed by the proper officers, will, upon 
delivery, constitute valid and binding obligations of said county. 

Respectfully, 
EDWARD c. TUR,NER, 

Attorney-General. 
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1993. 

MUNICIPAL CORPORAl'IOX-BUlLDING OWNED BY Jl.fUNICIPALITY 
CONDEMNED BY STATE INSPECJ'OR OF WORKSHOPS AND FAC
TORIES-WHEN LEVY CAN BE MADE OUTSIDE OF TEN MILL 
LIMITATION AND WITHIN FIFTEEN MILL LIMITATION FOR 
SAID IMPROVEMEKT. 

Where the council of a municipality, (!cling under authority of, and for the purpose 
mentioned in, section 5629-1 G. C., 103 0. L. 488, leties a tax and isSttes bonds in an
ticipation of the collerlion thereof os provided in said .~ection, said let>y is subject to the 
five mill limitation contained in section 5649-3a G. C., the ten mill limitation provided 
for in section 5649-2 G. C. and the fifteen mill limitation prescribed by section 5649-5b 
G. C. (103 0. L. 57). 

Said municipGlity may issue bonds for the aforesaid purpose under authority of 
section 3939 G. C., 106 0. L. 536, and the issue of said bonds under authority of this latter 
section without a vote of the electors is subject to the limitations upon the creation of bonded 
indebtedness contained in sections 3940 and 3941 G. C. and the tax lel'1J for interest and 
sinking fund incident to such bond issue will be subject to all the limitations above re
ferred to, applicable to a levy under authority of said section 5629-1 G. C. If, however, 
the question of issuing bonds for said purpose under authority of said section 3939 G. C. 
be submitted to a vote of the electors in the manner provided in section 3942 et seq. G. C. 
and the vote of said electors is favorable to soid issue, the same is subject only to the lim
itation upon the creation of bonded indebtedness contained in section 3948 G. C., and the 
tax levy for interest and sinking fund in connection with such bond issue will be outside 
of the five and ten mill limitati{)ns (lbove referred to and subject only to the fifteen mill 
limitation prescribed by soid section 5649-5b G. C. 

CoLUMBVs, OHio, October 24, 1916. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-Your letter of Odoher 19th iR in part as follow8: 

"A building owned by the municipality of Somerset, Ohio, has been con
demned by the state industrial commission and certain repairs have been 
ordered made. The city is without funds with which to make the ordered 
improvements and cannot secure the same except by a rate of taxation that 
must be levied outside of the 10 mill limitation for current expenses, but 
within the 15 mill limitation of the Smith one per cent. law. Is it lawful 
to make this levy outside of said 10 mill limitation and within the said 15 
mill limitation, or must the same come within the 10 mill limitation?'' 

Section 5629-1 G. C., 103 0. L. 488, provides: 

"If any public building in any county, township or municipality in this 
state, erected from funds raised by general taxation, be condemned, by the 
proper officials, as unsanitary or unfit for the purposes for which it was 
erected, and such coupty, township or municipality is ·without the neces
sary funds to make said buildipg sanitary and fit for the purposes for which 
it was built, the proper officials of said county, township or municipality, at 
a regular or called meeting, shall levy a tax that will produce the sum re
quired to remedy the defects in said building, not to exceed in any case five 
thousand dollars: Provided, however, such tax shall be subject to all limi
tations upon interior rate, aggregate amount, maximum rate and combined 
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maximum rate provided by law. If the officials deem it advisable they may 
anticipate the collection of such special tax by borrowing not exceeding the 
amount so levied at a rate of interest not exceeding 6 per cent., payable semi
annually, and may issue notes or bonds therefor, payable when the tax is 
collected." 

While the council of the village of Somerset have authority under the foregoing 
provisions of the statute to levy a tax for the purpose mentioned in your inquiry, 
it is expressly provided in said statute that said levy shall be subject to all the lim
itations upon interior rate, aggregate amount, maximum rate and combined max
imum rate provided by law. This provision of section 5629-1 G. C. supra clearly 
has reference to the five mill limitation contained in section 5649-3a G. C., the ten 
mill limitation provided for in section 5649-2 G. C. and the fifteen mill limitation 
prescribed by section 5649-5b G. C. (103 0. L. 57). 

If the legislature, in enacting the above statute vesting in the municipality the 
authority to levy a tax for the emergency mentioned in your inquiry, had made no 
reference to the Smith law limitations, above set forth, and had seen fit to amend 
section 5649-4 G. C. so as to include said statute in the list of sections therein enum
erated as was done in the act supplementing section 7630 G. C. (103 0. L. 527), the 
levy in question would not be subject to any of said limitations. 

It is sufficient to observe, however, that no such exemption was provided. On 
the contrary said section 5629-1 G. C. by its terms subjects said levy to all of said 
limitations and it cannot be said that because said section is supplemental to section 
5629 G. C., which latter section is one of those enumerated in section 5649-4 G. C., 
the levy authorized by said section is on that account referable to said section 5649-4 
G. C. and therefore outside of any of the Smith law limitations. 

I am of the opinion therefore in answer to your questidn that if the municipality 
referred to in your inquiry levies a tax for the purpose mentioned in said inquiry under 
authority of section 5629-1 G. C. supra, and issues bonds in anticipation of the collec
tion of said tax as therein provided, said levy will be subject to all the limitations of 
the Smith law hereinbefore referred to. 

It must be observed, however, that the authority contained in said section 5629-1 
G. C. is not exclusive and that said municipality may issue bonds for the aforesaid 
purpose under authority of section 3939 G. C. (106 0. L. 536). The issue of said 
bonds under authority of this latter section without a vote of the electors would, of 
course, be subject to the limitations upon the creation of bonded indebtedness con
tained in sections 3940 and 3941 of the General Code and the tax levy for interest 
and sinking fund incident to such bond issue would be subject to all the limitations 
hereinbefore referred to as applicable to a levy under authority of section 5629-1 
G. C. supra. 

If, however, the question of issuing bonds for said purpose under authority of 
said section 3939 G. C. should be submitted to a vote of the electors in the manner 
provided in section 3942 et seq. of the General Code, and the vote of said electors 
should be favorable to said issue, the same would be subject only to the limitation 
upon the creation of bonded indebtedness contained in section 3948 G. C. and the 
tax levy for interest and sinking fund in connection with such bond issue would be out
side of the five and ten mill limitations and subject "only to the fifteen mill limitation 
prescribed by said section 5649-5b G. C. 

Respectfully, 
EDWARD c. TURXER, 

Attorney-General. 
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1994. 

XAVIGABLE RIVERS-DEFIXITIOX-LITTLE :\ILUU RIVER. 

Those rivers are to be regarded as navigable rivers in law which are natigable in fact. 
Rivers constitute navigable waters of the United Stales within the menning of the acts of 
congress when they form in their ordinary condition, either by lhemselt•es or by uniting 
with other waters, a conlimw•ts highway over which commerce i.~ or nwy be carried on 
with other slates or foreign countries in the customary modes in which such commerce is 
conducted by water. 

CoLUMBus, OHIO, October 24, 1916. 

Hox. DEAN E. STANLEY, Prosecuting Allorney, Lebanon, Ohio. 

DEAR Sm:-1 have your communication of October 5, 1916, which communica
tion reads as follows: 

"The comrrusswners of ·warren county, Ohio, contemp'ate some im
provement of the Little Miami river within said cmmty, under section 8443 
G. C. I write to inquire whether or not the Little Miami riveris considered by 
the state or the federal government to be a navigable stream and if so, 
whether or not the permission of the federal government (more especially 
the war department) is required before such improvement could be made. 

"I am not familiar, to any great extent, with the federal statutes, but 
would call attention to the sections found in 6 Federal Statutes Annotated 
804, 805 and 818 and in the Consolidated Statutes 3540, 3541, 3545 and 698." 

There are no general statutory laws in thi:; state defining a navigable stream. 
As a general rule it may be said that the navigability of any given stream is a ques
tion of fact to be determined under all the circumstances and conditions of each par
ticular case. This rule is recognized in Ohio in the case of Hickok et al. v. Hine, 23 
0. S. 527. The following is quoted from the opinion of the court: 

"Having no tidal waters in the state, the word 'navigable,' as applied 
to our rivers, is not used in the technical sense of the common law; but is 
applied as in the popular sense to all rivers that are navigable in fact. 

"A river is regarded as navigable which is capable of floating to market 
the products of the country through which it passes, or upon which commerce 
may be conducted; and, from the fact of its being so na ... >igable, it becomes in 
law a public river or highway. The character of a river, as such highway, is 
not so much determined by the frequency of its use for that purpose as it is 
by its capacity of being used by the public for purposes of transportation and 
commerce." 

In commenting upon the foregoing the eourt in the case of Jeremy v. Elwell, 5 
C. C. 383, made the following observation: 

"This authority is to this point that whether a certain stream is navigable 
or not is a question of fact and not a question of law. It was then a question 
for the jury to determine the fact whether this is a navigable stream." 
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There is ample authority for the proposition that a stream may be declared nav
igable by statute and in the case of Coop.er v. Hall, 5 Ohio, 321, the court made the 
following observation: 

"There is another consideration which it may be proper to mention. The 
Little Miami is by statute declared to be a navigable river." 

A thorough search of legislative enactments prior to the date of these remarks 
(1832) fails to disclose, however, the statute to which the court intended to refer. 

The rule to be followed in determining the navigability of a stream, as laid down 
in the case of Hickok, et al., v. Hine, supra, finds ample support in the decisions of 
the federal courts. The following is quoted from the opinion of the court in the case 
of The Daniel Ball, 10 Wall. (U. S.) 557, 563: 

"The doctrine of the common law as to the navigability of waters has 
no application in this country. Here the ebb and flow of the tide do not con
stitute the usual test, as in England, or any test at all of the navigability of 
waters. There no waters are navigable in fact, or at least to any considera
ble extent which are not subject to the tide, and from this circumstance tide 
water and navigable water there signify substantially the same thing. But 
in this country the case is widely different. Some of our rivers are as nav
igable for many hundreds of miles a,bove as they are below the limits of tide 
water, and some of them are navigable for great distances by large vessels, 
which are not even affected by the tide at any point during their entire length. 
A different test must, therefore, be applied to determine the navigability 
of our rivers and that is found in their navigable capacity. Those rivers 
must be regarded as public navigable rivers in law which are navigable in 
fact, and they are navigable in fact when they are used, or are susceptible 
of being used, in their orcijnary condition, as highways for commerce, over 
which trade and travel are or may be conducted in the customary mode of 
trade and travel on water. And they constitute navigable waters of the 
United States, within the meaning of the acts of congress, in contradistinc
tion from the navigable waters of the states when they form in their ordinary 
condition by themselves, or by uniting with other waters, a continued high
way over which commerce is or may be carried on with other states or foreign 
countries in the customary modes in which such commerce is conducted by 
water." 

The case of The Daniel Ball, supra, was cited and followed in the case of The 
Montello, 11 Wall. (U. S.) 411, and in the case of Packer v. Bird, 137 U. S. 661. In 
the last cited case the court observed at page 667 that "those rivers are regarded as 
public navigable rivers in law which are navigable in fact." To the same effect see 
the following cases: 

United States v. Irrigation Company, 174 U. S. 690. 
Leovy v. United States, 177 U. S. 621. 

In view of the foregoing I advise you that the question of whether the J,ittle 
Miami river, or that part thereof within the territorial limits of Warren county, is to 
be regarded as navigable within the meaning of that term as used in the federal stat
utes referred to by you and other federal statutes of a similar character, is a question 
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of fact and not of law, upon which I do not feel that I should assume to pass in the 
absence of full and complete information as to all the facts, and is to be determined 
by the public officials called upon to deal with the question of river improvement by 
an application of the rules laid down in the cases herein cited. 

If, upon a consideration of the facts, there should remain a doubt as to the navi
gable or non-navigable character of the stream, I would suggest that the question be 
referred to the war depar.tment by the county officials, together with a statement 
of the nature of the improvement contemplated and a request for information as to 
the claims of the federal government. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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1995. 

TAXES AND TAXATIOX-WHERE BY TERMS OF WILL A PERSO~ 
BECO::\IES SEIZED OF LIFE ESTATE IN REAL PROPERTY-HOW 
TITLE CA~ BE TRANSFERRED ON TAX DUPLICATE FROM NAME 
OF TESTATOR TO LIFE TENAXT. 

1Vhere, by the terms of a will, a person becomes seized of a life estate in land 
the title to which stands 011 the duplicate in the name of the testator and such 
person desires to have title to said land or part thereof so devised to him trans
ferred on said duplicate from the name of the testator to his name, said life tenant 
may make application to the probate court for an order directing such transfer 
and if tlze court upon consideration of said application finds that the facts stated 
therein are true, that the applicant is entitled to such transfer and that no injury 
v.:ill result therefrom, and make such order, said life tenant can then make applica
tion to the county auditor as provided in the first part of section 2573 G. C. and 
it will be the duty of said auditor upon such application being made and upo11 the 
presentation of said order of court, to transfer said title on said duplicate in com
pliance with the requirement of said section 2573 G. C. 

The county auditor is neither required nor authorized to make such transfer 
until said application is made and the proper order of court presented to him as 
provided i11 said section 2573 G. C. 

CoLGMBDS, OHio, October 24, 1916. 

Ho.N. ]OH.N H. SCHRIDER, Prosecuting Attorney, Bryan, Ohio. 

DEAR SIR:-Your letter of October 7th is as follows: 

"Your opinion upon the following questions is respectively requested. 
"Facts: 'A' dies testate, leaving an estate of 1000 acres of land. 'A' 

specifically described and devises a 200 acre parcel of said estate to each 
of his five children, as and for a life estate, only, and upon the deaths of 
said children, the estate of each to vest absolutely in their children share 
and share alike. 

"The land now stands in the name of the testator 'A', upon the tax 
duplicates in the office of the county auditor, as one undivided parcel of 
land. 

"Question 1. Is the life estate as devised, such an estate as should 
be transferred to and in the individual name of the life-tenant upon the 
county tax duplicates? 

"Question 2. \Vhat documentary proof is requisite to have the auditor 
make such transfer, if question number 1 is answered yes?" 

Section 5680 G. C. provides in part that: 

"Each person shall pay tax for the lands or town lots of which he is 
seized for life, * * *" 

Under this provisio\1 of the statute each of the life tenants referred to in your 
inquiry is required to pay the taxes on the two hundred acres of land of which 
he is seized for life during the term of such life estate. 

If said life tenant neglects to pay said taxes so that said tract of land is sold 
for the payment thereof, and within one year after such sale does not redeem the 
same according to law, section 5688 G. C. provides that: 
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"He shall forfeit to the person or persons next entitled to such lands 
in remainder, * * * all the estate which he has in such lands." 

If said life tenant desires to have the title to said two hundred acre tract of 
land transferred on the duplicate from the name of the testator, in which said 
tract now stands for taxation, to his name, he can make application to the probate 
court for an order directing such transfer and, if the court upon consideration of 
said application, finds that the facts stated therein are true, that the applicant is 
entitled to such transfer and that no injury will result therefrom, and makes such 
order, said life tenant can then make application to the county auditor as pro
vided in section 2573 G. C. and it will be the duty of said auditor, upon the 
presentation of said order of court to transfer said title on said duplicate in com
pliance with the requirement of said section 2573 G. C., which provides in part as 
follows: 

"On application and presentation of title, with the affidavits required 
by law, or tlze proper order of a court, the county auditor shall transfer 
any land or town lot or part thereof charged with taxes on the tax list 
from the name in which it stands into the name of the owner, when 
rendered necessary by a conveyance, partition, der:ise, descent or other
\vise." 

It must be observed, however, that no duty is imposed upon the county auditor 
to make such transfer of title until the aforesaid application is made and the 
proper order of the court presented to him and unless the life tenants referred 
to in your inquiry take the initial steps in the manner above set forth the title 
to the acreage in question will continue to stand on the duplicate in the name of 
the testator referred to in said inquiry, and if said life tenants neglect to pay 
the taxes on said land devised to them as aforesaid and of which they are now 
seized for life, so that said taxes become delinquent and said land is sold for the 
payment thereof, said life tenants will subject themselves to the forfeiture provided 
for in section 5688 G. C., supra. 

In view of the foregoing I am of the opinion in answer to your first question 
that the life estates referred to in your inquiry may be transferred on the duplicate 
in the manner hereinbefore set forth, but that the county auditor is neither required 
nor authorized to make such transfers until application is made and the proper 
order of court is presented to him as provided for the in first part of section 2573 
G. C., supra. 

Your second question has been answered in determining the answer to your 
first question. 

Respectfully, 
Eow ARD C. TcRNER, 

A ttoruey-General. 
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1996. 

CORPORATIOXS-PAR VALUE OF AUTHORIZED PREFERRED STOCK 
CA~ NEVER EXCEED TWO-THIRDS OF PAR VALUE OF ALL ITS 
AUTHORIZED CAPITAL STOCK-KELLY-SPRI~GFIELD MOTOR 
TRUCK C01IPAXY. 

The Kells-Spriugfield Jfotor Truck Company cannot have a1~ authorized capital 
stock of $7,000,000 of which $5,000,000 is preferred and $2,000,000 common stock, 
and the secretary of state may refuse to file a certificate of increase purportiug to 
give it that authority. 

The par ~·alue of the authorized preferred stock of a corporation ca1t tzet•er 
exceed two-thirds of the par value of all its authorized capital stock. 

CoLt:MBt:S, OHio, October 24, 1916. 

Hox. CH.\RLES Q. HrLDEBRAXT, Secretor}' of State, Columbus, Ohio. 

DEAR SIR :-I have your letter of October 11, 1916, in which you request my 
opinion as follows: 

"\Ve are herewith submitting to your department certificate of increase 
of capital stock 'preferred' of 'The Kelly-Springfield Motor Truck Com
pany,' voucher ?\ o. 51691 and check to the amount of $3,986. 

"The aforesaid certificate increases the capital stock of The Kelly
Springfield ~Iotor Truck Company to the amount of $7,000,000 divided 
into $5,000,000 of preferred stock and $2,000,000 of common stock. 

"\Ve also beg to call your attention to section 8667 of the General 
Code, which provides as follows: 

" 'If a corporation be organized for profit, it must have a capital 
stock, which may consist of common and preferred, or common only; 
but at no time shall the amount of preferred stock at par value exceed two
thirds of the actual capital paid in in cash or property.' 

"\Ve kindly request an early opinion on the question of whether or 
not a corporation can have an amount of authorized preferred stock in 
excess of two-thirds of the amount of total capital stock." 

\Vhether or not The Kelly-Springfield Motor Truck Company can have an 
authorized capital stock of $7,000,000 of which $5,000,000 is preferred and $2,000,000 
is common stock depends upon the construction to be given to the language of 
sectionlfl67 of the General Code, which is fully quoted in your letter. The pertinent 
part of this section is as follows: 

"* * * but at no time shall the amount of preferred stock at par 
value exceed two-thirds of the actual capital paid in in cash or property." 

The term "actual capital paid in" must of necessity mean the amount paid 
it} and credited upon capital stock account, from which no dividends may lawfully 
be pai~and the effect of the language is, therefore, that a corporation can at no 
time have outstanding preferred stock with a par value in excess of two-thirds 
of the par value of all its fully paid in capital stock, or, in other words, that the 
par value of outstanding preferred stock must nner exceed twice the par value 
of the paid in common stock. 
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It has been suggested by counsel for The Kelly-Springfield Motor Truck 
Company that the phrase ''actual capital paid in in cash or property" means assets 
including any surplus which the corporation may have. A sufficient answer to 
this suggestion is that if such had been the legislative intent they would doubtless 
have used the word "assets" and thus have shortened and simplified the sentence 
instead of employing several words to give doubtful expression to that intent. 
This suggested interpretation woud also result in uncertainty and confusion. For 
example: If the corporation having an authorized capital of $300,000 divided into 
$200,000 preferred and $100,000 common and having no surplus should suffer a 
loss of $50,000, it would be under the necessity of reducing the amount of its 
preferred stock in order tu comply with the statute quoted. 

It would be vain to permit The Kelly-Springfield Motor Truck Company to 
file a certificate of increase purporting to give it the potential authority to issue 
$5,000,000 of preferred stock when by the specific provisions of law it can never 
without first increasing its authorized common stock issue more than $4,000,000 of 
such preferred stock. 

Therefore, I am of the opinion that the corporation can not have an amount 
of authorized preferred stock in excess of two-thirds of the amount of the total paid 
in capital stock, and advise you that you should not accept or file the certificate 
of increase of capital stock presented by The Kelly-Springfield Motor Truck 
Company. 

I am returning the enclosure mentioned in your letter. 

1997. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

APPROVAL, RESOLUTIOXS FOR Il\IPROVE~1EXT OF ROADS I~ TRUM
BULL, OTTAWA, FAIRFIELD. CLARK, ERTE A?\D FRAXKLIN 
COUNTIES. 

CoLl:MBl:S, OHio, October 25, 1916. 

HoN. CLINTON CowEN, State Highway Commissio11er, Columbus, Ohio. 

DEAR SIR :-1 have your communication of October 23, 1916, transmitting to me 
for examination final resolutions relating to the improvement of the follow'bg 
roads: 

"Trumbull County-Sec. "'E,' \Varren-~leadville road, Pet. No. 2985, I. C. 
H. No. 330. 

"Trumbull County-Sec. 'A,' Painesville-\Varren road, Pet. No. 2989, 
. I. C. H. No. 153. 

"Ottawa County-Sec. 'H,' Toledo-Elmore road, Pet. ~o. 2772, I. C. H. 
No. 52. • 

"Fairfield County-Sec. 'E,' Logan-Lancaster road, Pet. No. 2321, I. 
C. H. Ko. 360. 

"Clark County-Sec. 'G,' Springfield-Washington C. H. road, Pet. N' o. 
2161, I. C. H. No. 197. 

"Erie County-Sec. 'P,' Milan-Elyria road, Pet. Ko. 2312, I. C. H. 
No. 288. 

"Erie County-Sec. 'A,' Savannah-Vermillion road, Pet. !\'o. 2314, I. C. 
H. No. 149. 
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"Franklin County-Sec. 'F,' Columbus-Lancaster road, Pet. No. 2343, I. 
C. H. No. 49. 

"Trumbull County-Sec. 'D,' \Varren-~Ieadville road, Pet. Xo. 2985, 
I. C. H. ~ o. 330. 

I find these resolutions to be in regular form and am, therefore, returning 
the same with· my approval endorsed thereon. 

1998. 

Respectfulls, 
EDWARD C. TCRXER, 

Attorney-General. 

APPROVAL, ABSTRACT OF TITLE AND DEED FR01f LENA DE S. 
SLATTERY TO TRUSTEES OF OHIO UXIVERSITY. 

CoLCMBL'S, Onro, October 25, 1916. 

DR. ALSTON ELLIS, Pres£dent, Ohio University, Athe11s, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of abstract of title and deed from 
Lena de S. Slattery to the president and trustees of the Ohio C'niversity, for the 
following described real estate situate in the City of Athens, Athens county, Ohio, 
to-wit: 

"Beginning at a point two hundred thirty-two and 1-10 (232.1) feet 
south, and one hundred and twenty (120) feet west of the northeast comer 
of Inlot No. 74 in the City of Athens, Athens county, Ohio, being the south
west corner of that part of Inlot Xo. 77 in said city conveyed to Della 
B. Sleeper by John ·welch and wife by their deed dated February 28, 
1882, and recorded in Book 52, at page 172, of Record of Deeds in said 
county, and thence running west thirty-three and one-half (33y;;) feet, 
more or less, to the west line of the premises formerly owned by John 
W etch; thence north, along the west line of the premises formerly owned by 
said \V elch, forty-five ( 45) feet; thence east thirty-three and one-half 
(33lh) feet, more or less, to the west line of the premises conveyed to Della 
B. Sleeper by the said John Welch as aforesaid; thence south forty-five (45) 
feet to the place of beginning. 

"Excepting and reserving to grantor, her heirs and assigns, a right 
of way ten (10) feet wide across said premises along the east side of 
said above described tract. 

"Said tract herein above described is a part of Inlots Nos. 77, 170 and 
171 in said City of Athens, and constitute the same premises conveyed to 
Della B. Sleeper by John Welch and wife by their deed dated April 9, 
1886, and recorded in Book 61, at page 64, of Record of Deeds in said 
county." 

I have carefully examined said abstract and beg leave to call to your attention 
the following: 

1. That Mrs. Slattery holds the title to such part of said premises as is 
within Inlot X o. 77 under lease for ninety-nine years, renewable forever. 

2. That the premises herein described were improperly dropped from the 
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rental records of The Ohio University and that they do not now appear upon 
said records. 

3. That the description in the deed for premises now owned by the Phi 
Delta Theta club, which first dates from May 1, 1903, overlaps for two and one
half feet the west side of the premises herein described, but that such club is 
without legal rights to the title of said premises and I am informed by you and 
by Mr. \V. E. Peters, attorney at law and abstractor, of Athens, Ohio, that there 
has been no claim of adverse possession upon this ground. 

4. That the undetermined taxes for the year 1916 are unpaid. 
If, as I am informed you contemplate doing, a quit claim deed is secured 

from the Phi Delta Theta club for that part of the premises described in the deed 
above referred to wherein the description in the deed to the Club overlaps, this 
will in my judgment clear up the cloud on the title now resting thereon. 

While the abstract shows a number of technical defects, I believe that, with 
the exception of the things above specifically noted, it discloses a good and sufficient 
perpetual leasehold in l\lrs. Slattery to said premises. 

The deed is in proper legal form, is duly signed, acknowledged and witnessed 
and conveys all the title and estate of l.Irs. Slattery in said premises to The 
President and Trustees of Ohio University, subject of course to the above excep-
tions. 

1999. 

Respectfully, 
Eow ARD C. TUR::I"ER, 

Attorney-General. 

APPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOXD ISSUE BY 
REYNOLDSBURG VILLAGE SCHOOL DISTRICT, FRANKLIN COU;-.J
TY, OHIO. 

Cou:~!BCS, OHIO, October 27, 1916. 

Industrial Commission of 0/zio, Columbus, 0/zio. 

GEXTLEMEX :-

"RE :-Bonds of Reynoldsburg village school district, Franklin county, 
Ohio, in the sum of $2,000.00 for the purpose of installing heating system 
and erecting fire escapes on the school building in said district, being four 
bonds of $500.00 each." 

I have examined the transcript of the proceedings of the hoard of education 
of Reynoldsburg village school district relative to the issuance of said bonds, also 
the bond and coupon form attached, and I find the same regular and in conformity 
with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form suh
mitt~d and executed by the proper officers will, upon delivery, constitute valid 
and binding obligations of the village school district. 

Respectfully, 
EDWARD c. Tt:RNER, 

Attor11ey-Gmeral. 
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2000. 

CO:\IBIXED XOR:\IAL AXD IXDUSTRIAL DEPART:\IENT OF WILBER
FORCE UNIVERSITY-APPROVAL OF COXTRACTS FOR ERECTIOK 
OF GY:\IXASIU:\1 AXD ALSO FOR ERECTIOX OF RECITATIOX 
BUILDIXG. 

CoLUMBGS, OHIO, October 27, 1916. 

Board of Trustees, Combined .\" onnal and Industrial Department, TVilberforce 
University;, Wilberforce, Ohio. 
GEXTLEMEN :-Your architect, Frank L. Packard, has handed to me: 
1. The contract between your board and The Cullen and Vaughn Company, 

dated September 21, 1916, for the erection of a gymnasium at \Vilberforce, Ohio, 
the contract calling for the sum of $37,646.21. 

2. The contract entered into by your board with The Cullen and Vaughn 
Company of Hamilton, Ohio, under date of September 21, 1916, for the erection 
and completion of a recitation building at \Vilberforce, Ohio, for the sum of 
$56,989.79. 

3. The bond to cover the erection and completion of both of said buildings. 
I have carefully examined the contracts and the bond covering the same, and 

find them to be in compliance with law, and have ascertained from the auditor 
of state that there are sufficient moneys available in each of the appropriations to 
cover the amount of the contract. 

The governor, secretary of state and auditor of state have granted permission 
to your board of trustees to enter into a contract upon the combined bid of said 
The Cullen and Vaughn Company for the gymnasium and recitation buildings. 

I have this day approved the said contracts and filed the same in the office 
of the auditor of state, and have returned to the architect the balance of the 
papers submitted. 

2001. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 

BUILDING AXD LOAN ASSOCIATIONS-i\IAY INVEST FUNDS IN SE
CURITIES THAT ARE ACCEPTED BY UNITED STATES GOVER::\
:\lENT TO SECURE POSTAL SAVINGS DEPOSITS IN NATIONAL 
BANKS. 

Building and loan associations of Ohio may invest their idle funds it~ such 
securities as are accepted by the United States govemment to secure postal savitzgs 
deposits ill national banks. 

CoLUMBUS, OHio, October 30, 1916. 

HoN. L. G. SrLBAGGH, Inspector of Building and Loan Associations, Columbus, 0. 
DEAR SrR :-I have your letter of October 20, 1916, requesting my opinion as 

follows: 

"Among the powers granted to building and loan associations in this 
state is the following: 
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"General Code section 9660. 'To invest any of its idle funds, or any 
part thereof, in bonds of interest bearing obligations of the United States, 
or of the District of Columbia, or of the state of Ohio, or of any county, 
township, school district, or other political division in the state of Ohio, 
or of any incorporated city or village, in the state of Ohio; and in such 
other securities as now are or hereafter may be accepted by the United 
States to secure government deposits in national banks. But such invest
ments at no time shall amount in th~ aggregate to more than twenty per 
cent. of the assets of such corporation.' 

"Does this section of the General Code authorize building and loan 
associations of this state to invest their idle funds in such securities as 
are accepted by the United States government to secure postal savings 
deposits in national banks?" 

Your question will be answered by determining whether or not the secuntles 
accepted by the United States government to secure postal savings deposits in 
national banks are, within the language uf th~ section quoted in your letter, 
government deposits. 

Section 9691 of the United States Compiled Statutes of 1913, relative to 
deposits of public moneys of the United States government, is as follows: 

"All national banking associations, designated for that purpose by the 
secretary of the treasury, shall be depositaries of public money, under such 
regulations as may be prescribed by the secretary; and they may also be 
employed as financial agents of the government; and they shall perform all 
such reasonable duties, as depositaries of public money and financial agents 
of the government, as may be required by them. The secretary of the 
treasury shall require the associations thus designated to give satisfactory 
security, by the deposit of Unit~d States bonds and otherwise, for the 
safekeeping and prompt payment of the public money deposit~d with them, 
and for the faithful performance of their duties as financ-ial agents of the 
government: Provided, that the secretary shall, on or before the first of 
January of each year, make a public statement of the securities required 
during that year fur such deposits. And every association so designated 
as receiver or depositary of the public money shall take and receive at 
par all of the national currency bills, by whatever association issued, 
which have been paid into the government for internal revenue, or for 
loans or stocks: Provided, that the secretary of the treasury shall dis
tribute the deposits herein provided for, as far as practicable, equitably 
between the different states and sections." 

This section contained substantially the same language at the time section 
9660 of the General Code, quoted in your letter, was enacted. 

Section 7588 of the United States Compiled Statutes of 1913, relative to the 
deposit of postal savings funds in banks, so far as pertinent, is as follows: 

"Postal savings funds received under the provisions of this act shall 
be deposited in solvent banks, whether organized under national or state 
laws, being subject to national or state supervision and examination, and 
the sums deposited shall bear interest at the rate of not less than two and 
one-fourth per centum per annum, ~hich rate shall be uniform throughout 
the United States and territories thereof; but five per centum of such 
funds shall be withdrawn by the board of trustees and kept with the 
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treasurer of the l:nited States, who shall be treasurer of the board of 
trustees, in lawful money as a reserve. The board of trustees shall take 
from such banks such security in public bonds or other securities, sup
ported by the taxing power, as the board may prescribe, approve, and deem 
sufficient and necessary to insure the safety and prompt payment of such 
deposits on demand. The funds received at the postal savings depository 
offices in each city, town, village and other locality shall be deposited in 
banks located therein (substantially in proportion to the capital and surplus 
of each such bank willing to receive such deposits under the terms of 
this act and the regulations made by authority thereof, but the amount 
deposited in any one bank shall at no time exceed the amount of the paid
in capital and one-half the surplus of such bank. * * *" 

Postal savings funds deposited in banks under authority of said section 7588 
of the United States Compiled Statutes above quoted, by virtue of the language 
of that section and other sections of the same act, are clearly government deposits 
within the meaning of said section 9660 of the General Code of Ohio. Such 
funds, strictly speaking, may not be public funds, yet they are under the custody 
and control of the Federal government acting through its duly authorized agency, 
and are deposited in banks by direct authority of the Federal government. 

I am, therefore, of the opinion that building and loan associations of Ohio 
may invest their idle funds in such securities as may be designated by the board 
of trustees for the control, supervision, and the administration of the postal savings 
depository offices acting under the authority conferred upon them by said section 
7588 of the "United States Compiled Statutes herein quoted. 

2002. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

SECRETARY OF STATE-CERTIFICATE FOR REGISTRATIO~ OF MARK 
OF OWNERSHIP OF PERSONAL PROPERTY-WHERE NAME "BOY 
SCOUTS" USED-EXCELSIOR SHOE COl.IP ANY. 

Secretary of state advised that he may refuse to file certificate presented by 
The Excelsior Shoe Company for the registration of a mark of ownership of 
personal property which contains as a distinguishing part of the mark and in large· 
type the name "Boy Scouts." 

The secretary of state can not be compelled to perform a ministerial duty 
except b:y one rightful!)• entitled to demand the performance of such act. 

CoLUMBUS, OHio, October 30, 1916. 

RoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 

DEAR SsR :-I have your letter of October 17, 1916, in which you request my 
opinion as follows : . 

"\Ve are submitting to your department certificate of registration of 
marks of ownership on personal property of 'THE EXCELSIOR SHOE 
COMPANY,' money order to the amount of $1.00, and a communication 
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from James Hamilton, and kindly beg to request an early opmton on the 
question of whether or not said certificate of registration should be filed 
in this department." 

The following is a copy of the certificate of registration referred to in your 
letter:-

REGISTRATIOX OF ::O.IARKS OF 0\VXERSHIP OX PER
SOXAL PROPERTY. 

"Application of The Excelsior Shoe Company, an Ohio Corporation 
of Portsmouth, Ohio. 

"\Yitnesseth: That The Excelsior Shoe Company above nameu, in 
compliance with an 'An Act' of the General Assembly of the State of Ohio, 
passed ::O.Iay 31, 1911, and approved June 7, 1911, (102 0. L., 513), 'to 
provide for the registration of marks of ownership on personal property, 
and to make such registered mark prima facie evirlence of ownership 
of property bearing such mark,' hereby makes application for the regis
tration in the office of the secretary of state of the state of Ohio and in 
the office of the clerk o{ the court of common pleas of Scioto county, 
Ohio, said The Excelsior Shoe Company having its principal place of 
business in the City of Portsmouth, County of Scioto and state of Ohio, by 
filing this written statement or description verified by affidavit of said mark 
of ownership used by said The Excelsior Shoe Company, to wit: 

"The trademark consists of the picture of a scout. 
"The class and particular description of goods to which the said 

trademark has been and is intended to be appropriated are: 
"Class: Footwear. Particular description of goods: Shoes. 
"The said trademark has been continuously used in the business of said 

corporation since about the fifteenth day of October, 1910. 
"The said trademark is usually applied by stamping the same directly 

on the goods or by means of printed labels showing the trademark or by 
starnpin6 or printing the same upon the package containing the goods. 

"State of Ohio, Scioto County, ss: 

"The Excelsior Shoe Company. 
"By J. \V. Bannon, Jr., 

"Secretary. 

"]. \V. Bannon, Jr., being duly sworn says that he is the secretary 
of the above named corporation, in whose behalf the foregoing application 
is made; that said The Excelsior Shoe Company has the right to use such 
mark of ownership, and that no other person, firm, association, union or 
corporation has the right to use such mark of ownership either in the 
identical form or any such near resemblance thereto as may be calculated 
to deceive, and that the fac similies or counterparts filed therewith are true 
and correct. 

"J. W. Bannon, Jr., 
"Secretary, The Excelsior Shoe Company. 

"Subscribed in my presence and sworn to before me this 25th day of 
September, A. D., 1916. 

"E. H. Hamner, 
"Notary Public." 

The trademark referred to in the certificate, copy of which is attached thereto, 
consists of a picture or representation of a boy dressed in the uniform or garb 
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of a scout and seated on a horse. This label has written on it, in large type, the 
words: "Boy Scouts," and also the words, in smaller type: "Manufactured by the 
Excelsior Shoe Company, Portsmouth, Ohio." 

The communication from James Hamilton, who is attorney for The Excelsior 
Shoe Company, is a memorandum and argument advocating the right of his 
client to use said mark of ownership and to secure its registration in your office. 

I am also in receipt of your letter of October 18th, 1916, enclosing a commu
nication from Mr. James E. \Vest, chief scout executive of the Boy Scouts of 
America, denying on behalf of that association the right of The Excelsior Shoe 
Company to use the name "Boy Scouts" and protesting against the proposed 
registration of that name in your office. To the latter communication is attached 
a copy of the Act of Congress approved by the president on June 15, 1916, en
titled "An Act to Incorporate the Boy Scouts of America, and for other purposes." 

Sections 6240-1, 6240-2 and 6240-3 of the General Code, relative to the regis
tration of trademarks, brands, etc., are as follows: 

"Sec. 6240-1. That any and all persons or corporations who may be 
the owners of cans, tubs, firkins, boxes, bottles, tasks, barrels, kegs, cartons, 
tanks, fountains, vessels or containers, with his, her, its or their names, 
brands, designs, trade marks, devices or other marks of ownership stamped, 
impressed, labeled, blown in or otherwise marked thereon, may file with 
the secretary of state, and also with the clerk of the court of common 
pleas of the county in which such person or persons or corporation may 
have his, her, its or their principal place of business, a written statement 
or description verified by affidavit of such owner or his, her or its agent, 
of the names, brands, designs, trade marks, devices or other marks of 
ownership so used by him, her, it or them, and of the said article or articles 
upon which the same are used; or if such principal place of business be 
without this state, then such written statement or description so verified 
may be filed with the clerk of the court of common pleas, of any county 
in this state." 

"Sec. 6240-2. The statement provided for in section one (G. C. 
6240-1) of this act shall be published once a week for four successive 
weeks in a newspaper printed in the English language, and of general 
circulation in the county in which such notice may have been filed with 
the clerk of the court of common pleas as aforesaid; a copy of which 
publication proved in the same manner as proof of publication is now 
required to be made by law, when no special mode of proving the same is 
provided, shall also be filed with the secretary of state, and with the clerk 
of the court of common pleas of l:he county, where such statement is filed. 

"All such written statements or descriptions and all such certificates 
of publication so filed with the clerk of the court of common pleas, 
shall be recorded by him in a book to be kept by him for such purpose; and 
such book shall be subject, at all reasonable hours, to the inspection of all 
persons who may choose to inspect the same." 

"Sec. 6240-3. The secretary of state and the clerk of the court of 
common pleas, of the county where such statement is filed, shall deliver to 
any person who may apply therefor, upon payment of the fees herein 
provided, copies of all such written statements or descriptions of names, 
brands, designs, trade marks, devices, or other marks of ownership, 
and of all certificates of publication so filed with them, duly certified to 
by them in the usual manner; and such certified copies, so made by 
either the secretary of state or the clerk of the common pleas court of 
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the county where such statement is filed, shalt be admissible in evidence 
in any suit, action or proceeding in law under this act, and shalt be prima 
facie evidence that the provisions of this act have been complied with, 

and also prima facie evidence of the title of the owner or owners named 
therein, to the property upon which the name, brand, design, trade mark, 
device or other mark or marks of ownership of such owner or owners 
may appear as described therein." 

Section 7 of the Act of Congress incorporating the Boy Scouts of America is 
as follows: 

"The said corporation ~hall have the sole and exclusive right to 
have and to use, in carrying out its purposes, all emblems and badges, 
descriptive or designating marks, and words or phrases 'now or heretofore 
used by the Boy Scouts of America in carrying out its program, it being 
distinctly and deflnitely understood, however, that nothing in this Act 
shalt interfere or conflict with established or vested rights." 

The first question raised, therefore, is whether or not The Excelsior Shoe 
Company has an established or vested right in the use of the name "Boy Scouts." 

The verified certificate of registration above quoted recites that the trade 
mark sought to be registered has been continuously used by The Excelsior Shoe 
Company since October 15, 1910, and I have no reason to doubt the truth of that 
statement. I am informed that the association known as the Boy Scouts was 
in active existence under that name for a number of years prior to October 15, 
1910; that the association at its origin adopted and has ever since claimed and used 
the words "Boy Scouts" as a distinguishing part of its name. The fact that 
the association was not incorporated does not signify that it did not have, or could 
not acquire, an enforceable proprietary right in a picture, design, name or trade
mark originated and adopted by it. 

Irrespective of statutory law. but upon well established equitable principles, the 
association could have enjoined The Excelsior Shoe c;ompany from using the name 
"Boy Scouts." 

I believe a further remedy is provided in Section 13155 of the General Code, 
which is as follows:-

"\Vhoever in any way uses the genuine label, union shop card, trade 
mark, term, design, device or form of advertisement, or the name of (or) 
seal, or any imitation, likeness, or counterfeit of the genuine label, union 
shop card, trade mark, term, design, device or form of advertisement, or 
name or seal, of any association or union or officer thereof, in and about 
the sale of goods or otherwise, not being authorized to so use the same, 
shall be guilty of a misdemeanor, and shall be punished by a fine of not 
less than twenty-five dollars ($25.00)· nor more than two hundred dollars 
( $200.00.)" 

The term "Boy Scouts" is the name adopted by the association of Boy Scouts 
and The Excelsior Shoe Company is now, and, according to the recital in its cer
tificate of registration, has for several years past been using that name or term 
"in and about the sale of goods or otherwise, not being authorized to so use the 
same," and is therefore subject to the penalty prescribed in the section just 
quoted. 

In this connection I call attention to a decision of the Court of Appeals of 
the District of Columbia, May 26, 1913. In re The Excelsior Shoe Company, Vol. 
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40 of the reports of that court, at page 480, wherein the decision of the coni
missioner of patents denying registration of this same trade-mark or name by 
this same company was sustained and confirmed. I quote the opinion of the 
court in full. 

"These separate appeals from decisions of the commiSSIOner of pat
ents denying registration of a trademark involve substantially the same 
question, and have been heard as one. 

"The trademark is the word 'Boy Scouts' applied to leather and canvas 
shoes for boys, youths and men. In Xo. 841 a representation of the mark 
consists of a youth on horseback, dressed in the garb of a cowboy or 
scout, with the words 'Boy Scouts' printed thereunder in conspicuous 
letters; this is stamped or printed on the sole of a shoe. It was shown 
in the course of the application that there was affixed to the boxes con
taining each pair of shoes a label in colors, on which appears not only 
the scout on horseback, but pictures of boy scouts engaged in various 
sports. The most conspicuous thing in this label is the words 'Boy 
Scouts' in white letters on a red back ground. It also shows that the 
shoes are manufactured by The Excelsior Shoe Company, of Portsmouth, 
Ohio. Each application states that the trademark has been 'continuously 
used in the business of said corporation since July 1, 1910.' 

"The mark described in Xo. 842 is a picture of a youth dressed 
for an outing, who holds in his hands a line intended to represent a 
lasso, the noose embracing a shoe, and the intermediate convolutions 
forming the letters of the word 'Scout.' It does not appear what labels 
were used on the shoe boxes. 

"The mark described in Xo. 843 is the figure of a fully equipped 
boy scout or cowboy on horseback. The accompanying label used on the 
shoe boxes shows this figure on a circular background with the words 
'Boy Scouts' in large letters overhead, and The Excelsior Shoe Company, 
Portsmouth, Ohio, underneath. The trademark is claimed to be affixed 
to the goods or the packages containing them by means of a printed 
label. 

"The examiner of trademarks denied registration in each case on 
two grounds: 1. That the mark is the name of a well-known organiza
tion. 2. That it is descriptive or deceptive. The commissioner affirmed the 
examiner's decision on the second ground, and declared it unnecessary 
to pass upon the other. 

"The appellant contends that, as there was no evidence introduced 
to show that there is such an association or organization as the Boy 
Scouts, the commissioner "cannot take notice of the same. The rule that 
a judge is not to shut his eyes to what everybody else of intelligence 
knows applies with peculiar force in proceedings in the patent office, for 
reasons that are obvious. Taking notice that the 'boy scouts' is an asso
ciation comprising a great number of youths throughout the United 
States devoted to out-of-door exercises and sports, the commissioner 
was right that their name applied as a trademark for shoes was either 
descriptive or deceptive, or both, as indicating to purchasers that the 
particular shoes were of a superior quality approved by the association 
of boy scouts, and marked with their name by their authority. 

"It is unnecessary to consider other grounds of objection. It may 
be remarked, also, that the several applications for the registration of 
these marks are fatally defective in that the accompanying affidavit does 
not show that the mark has been used in commerce among the states, 
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or with foreign nations, or with the Indian tribes, as expressly required 
by the trademark act, Sees. 1 and 2. \Ve are not to be understood as 
holding that the applicant might not obtain registration of the figure 
represented on this label, provided it has not been appropriated by some 
other manufacturer. \\'hat we hold is that he cannot obtain registration 
for it with the accompanying words 'Boy Scouts.' 

"The decision in each appeal is affirmed, and this decision will be 
certified to the commissioner of patents. Affirmed." 

A motion for a rehearing in this case was overruled by the court October 
9, 1913. 

).fy information that the name "Boy Scouts" was adopted and used by the 
association of that name prior to its use by The Excelsior Shoe Company begin
ning October 15, 1910, is confirmed by the decision in the case above referred to; 
otherwise the association could have had no proprietary right in the name valid 
as against The Excelsior Shoe Company. 

I, therefore, conclude that the Excelsior Shoe Company at the date of the 
passage of the federal act incorporating the Boy Scouts of America had no estab
lished or vested right to use the name "Boy Scouts" within the meaning of the 
exceptions contained in Section 7 of that act, and that the Boy Scouts of America 
have the sole and exclusive right to have and use the same in carrying out its 
purposes. 

It is suggested by 1Ir. Hamilton in his memorandum that your duty under 
the sections of the Ohio General Code herein quoted are purely ministerial and 
that you are given no discretion in the matter and are without authority to enquire 
into or to determine the rights of the contending parties, but must receive and file 
the certificate as presented. 

I recognize the fact that your duties in this connection are of a ministerial 
character, but the courts of this state have uniformly held that a ministerial duty 
cannot be enforced at the suit of one who is not lawfully entitled. to demand the 
performance of that duty. 

"A mandamus will not be awarded in the absence of a clear right, in 
the party seeking the writ, to the object sought to be obtained by it." State 
ex rei. Ban v. Yeatman, 22 0. S., 546; State ex rei. v. Smith, 71 0. S., 13." 

Therefore, if you conclude, as I believe the facts warrant, that The Excelsior 
Shoe Company is not entitled to use the name "Boy Scouts" for the purpose re
cited in its certificate of registration, you will be justified in refusing to file such 
certificate of registration. 

Respectfully, 
En\\' ARD C. TuRNER, 

A ttonzey-Geueral. 
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2003. 

COUXTY BOARD OF SCHOOL EXA~IIKERS-\VITXESSES-AUTHORITY 
TO ISSUE SUBPOENAS-FEES OF WITXESSES-NECESSARY EX
PEXSES OF SEXDIXG FOR WITXESSES-HOW PAID-BOARD ::\IAY 
REVOKE A FIVE-YEAR CERTIFICATE. 

The county board of school examiuers have 110 authority to issue subpoenas 
and compel atteudance of ~c>it11esses upon a hearing held pursuant to the proz•isions 
of section 7827 G. C. 

TVitnesses scut for by the county board of school examiners may be allowed 
and paid such 1·easonable fees for their attendance upon such hearing as the exam
iners may determine, not in excess of the witness fees and mileage allozt'ed by law 
in ordinary cases, under the Pro1:isions of section 7828 G. C. 

The county board of school examiners ma:\' certify to the cotmty auditor for 
Pa3'11lent the necessary expe1ise of se11ding for wit11esses as authori::ed by section 
7827 G. C., a11d such necessary expe11se may be paid pursuant to the pro·uisions 
of section 7828 G. C. 

The county board of school e:rami11ers ma::;, 1111der the provisions of section 
7827 G. C., re<•oke a five-year certificate heretofore issued and still in force. 

Cou:Mnt:s, OHio, October 30, 1916. 

Hox. D. FINDLEY ~!ILLS, Prosecuting Attorney, Sidney, Ohio. 

DEAR SIR :-Yours under date of October 21, 1916, is as follows: 

"\Vritten charges have been preferred and filed with the board of 
school examiners of Shelby county, against a certain teacher charging him 
with intemperance, immorality, etc., and asking for the revocation of this 
teacher's certificate, under the provisions of section 7827 G. C. The latter 
part of this section provides as follows: 

" 'The examining board may send for witnesses and examine them 
on oath or affirmation, which may be administered by any member of the 
board touching the matter under investigation.' 

"I would like very much to have your construction of this statute, as 
to whether or not the examining board is authorized to issue subpoenaes 
for the respective witnesses, and compel attendance; if so, who is author
ized to serve the subpoenaes and what fee shall be allowed for such service. 
Also what if any fees shall be paid the witnesses who are compelled to 
attend and testify at this hearing. 

"The teacher in question now holds a live-year certificate which was 
granted prior to the adoption of the new school code. Section 7821-1 
G. C. provides as follows: 

"'All five-year and eight-year certificates now granted shall continue 
in force until the end of their terms, and shall be renewed by the superin
tendent of public instruction upon proof that the holders thereof have 
taught successfully until the time of each renewal. * * *' 

"I would like to know as to whether or not in your opinion the fact 
that the county board of school examiners have no authority to grant a 
five-year certificate under the present school law, and the matter of re
newal is left exclusively to the superintendent of public instruction, would 
deprive the county board of school examiners of the authority or jurisdic
tion to revoke such certificate under the provisions of section 7827 G. C" 



ATTORXEY-GEXER.\L • 1729 

.5ccti•P 11'27 G. C., tu \Yhich rdL'rLllCL' i, maclc m ~ <Jllr iwJuir~. pr<>d<k- as 
fullu1•:-: 

··x,_, ccrti:icate shall Le i,,ucd tu any pcnun '' hu i, ]L" than cightu·n 
)Tar- ''i ~'6'·· If at any time the n·cipicnt uf a CL·rtiticate he i11t111<l intc·m
pt:ratc, inm1<1ral, incompett·nt or nLgligLnt, the c:-.aminer-. or any two <JI 
them. may rc1·uke the certitic·ate; l1ut ,uch reY< •catir 111 ,hall 111 .t pren:ttt a 
tcal'l1L'r fr<>m rccc·iYi1tg pay f,,r •en·ice, prni<nhly nnckrecl. llc-iure an~ 
hearing i-. bacl Ly a lH,anl fJf l'~tllllith:r ... Uti thl· qUt ... tiriJJ ~~t tl!L' fl'\ 1 !Catir,n 
,,£ a tc;tcher'- CL·rti.-,-;,k, tilt' ,-l,arg,·.; a.!!ain-t til•· t<·aclwr nw-t l•L· rc·clucu] 
to writing and placed upon the records of the board. lie shall IlL' notiliecl 
in writing a, tu the nature of the charg,·, a1:cl the time •vt fur thL· hearing, 
;.uch nut ice t" hl' ,prn·cl pL·r•!l1ta11y or at hi, n·,irl<'11l'l': ;tncl ill' !'ntitkrl to 
pn,]uce witnes,c• an<! ddenc] him-eli. Tlll: examining \)(lanl may ,cncl 
for witnesses and examine them on oath or affirmation \\·hich may he 
arhnini,krecl hy any memher uf the hoarcl touching the matter unrkr 
in\ l· ... ti~atiQn." 

Section 7828 G. C. proYicles as follow,: 

"The fees and the per diem of examiners for conducting such inn·sti
gatiun at three dollar, a day each ancl other expen,es of such trial ,ha11 
he certiiied to the county auditor hy the cll'rk and presicknt of the exam
ining hoarrl and be paid out of the county treasury upon the order of the 
auditor." 

\\.hile it i:; aboye provider! that the county hoard of ;.chool examiners may 
semi f, •r 11 itnes'e', there is found no statutory proYision making attenrlancc of 
witnesq·s sent for compulsory. and nn penalty is prescribed for the failure or 
refusal of a witne's so "'nt for hy the county hoard of school examiners to attend, 
nor is thcr~ ~pcciCc prt•\'i;>ion fur. ~Liiding f\,r :-.th.·h \\itih.:-.~t.::-. i,i any l'artilular 
manner. and no fee or compensation prescribed for any person \\hom the t•xam
iner> may send for a;. a witm•s,. If, howeYer, the sending for witnesse,.;, as 
authorill·r! l,y section 7P.27 c;. C., neces,itates the incurring of any expense hy 
the C<Jtl11t.' ltoard of -clwol examiner•. thl' proYisions of section 7~28 (;. C. are 
applicahk thereto. The necessary expen-es thus incurrer! woulcl he of similar 
nature to the further expense which may he nece"ary to procure the attendance 
o£ wit,;t' ... :--L'""· 

In an ,,pinion "i thi, <kpartment uncler elate "i June 30, l!Jlfl, addressee! to 
lion. E .. \. :-lcott, prosecuting attorney of .\dams county. a copy of which is here
with enc]o,, d. it \\·a- helcl that the nece"ary l'Xpcn-c·· ',j procuring thl' attendance 
of witne'"''· in no case in excess of witness fees and milc.:age, in onlinary ca'e' 
may L,· paid pur,t,ant t" the pnwi'i"1" of ,ccti"n 7N2i; r;. C .. ,upra. 

Thl're la·ing foun<l 110 statutory proyi.;illn tlierdnr, 1 am of opini<ll1. in a1tswer 
to Y'•ur 1ir-t qtlt'•ti"n, that thl' c<~nnty lHtanl of -dtllll] examiner, i" 1vithmtt jlll\\·er 
to i-,n' ,nJ'l"'"'~ae' ancl t" compel the attl'n<lance oi witne•sL·, in hL·aring- anthor
izt•c] l1y them tu he hel<l l1y the prm·i,iuns uf "'ctic,n i't'-27 G. C., supra. Such iees 
as arc n·a-< •ll:.t:,]c anrl not in l'XCL''' uf the \l·itllL''' iee,; and mileage allow eel by law 
in orclinary ca-L·, may he allmH~rl to anrl pair! witne,•e• sent for, for their attenrl
ancL· at ,t·c·h itL:tring. n11<kr the pro\i-i""' of sL·,ti"n i~2X r;. l·. l.'nckr the l'r"
,·isi<jn, ,j -ai•l -ccti<il1 7~2X G. C.. tlw CClttltty l".ard oi ·cho•ll examinl'r' may al,o 

2! -Ynl. II-A. G. 
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allow and cer!Ity to the county auditor, for payment as an expense of such 
hearing, the reasonable and neces>ary expense incurrer! in sendi1~g for -uch "·it
nesse,. 

Coming to consider your second que;.tion, it mu,t ],e oh'erYc•l that 1rhi!e 
formerly the county hoard of school examiners \\·as authorized tn grant a !lYe
year certificate, and that there is now no !'Uch authority in the hoarrl. the power 
to revoke certificates, under the proYioions of section 7827 G. C., supra, i- not to 
such extent dependent upon the authority to grant the same that the ahrngation 
of the authority to grant a certificate for five years would operate as a repeal of 
the authority conferred by section 7827 G. C., for the revocation of such certificate. 
So long as such certificates continue in force, the power to rn "ke the same is 
pr01·ided by said section 7827 G. C., remains, the operation of that section not 
being affected by a modification of the authority to grant certificates. The terms 
of said section are general and applicable to any certificate which has l1een or may 
hereafter Le issued by the county hoard of school examiners. 

I am therefore of opinion, in answer to your second question, that county 
boards of school examiner< are authorize<! to revo1(e a tln-year certillcate hereto
fore granted and yet in force, pmsuant to the provisiom of section 7827 G. C., 
supra. 

Respectfully, 
Eow ARD C. Tl:RXER, 

A ttonzey -General. 

2004. 

TRC"STEES OF OHIO STATE UXIVERSITY-:\OT XCTHORIZED TO 
DEDICATE L\XD FOR STREET PC"RPOSES \\"IT!IOCT EXPRESS 
LEGISLATIVE AUTHORIZATIOX. 

The trustees of the Olzio State U11iversit:y are not authori:::cd to dedicate any 
portio11 oj the uni<:ersity property for street purposes <A·ithout express :cuislath·e 
aull10ri:::ation. 

Cuu·)rrws, OHio, Octol1er 30, 1911i. 

Hux. C.\RL E. STEF.B, Secretor:; Boord of Trustees, 0/zio State ["ni<xrsity, Colum
bus, Ohio. 

DE.\R SrR :-I acknowledge the rl"ceipt of your communication unrler date of 
October 10, 1916, which communication reads as follows: 

"I am in receipt of a communication from the city of Columbus, 
asking the board of trustees to dedicate twenty or thirty feet on Tenth 
aYenue, from )I" eil annue to Perry street, to the city of Columhus, for 
street purposes. This communication will be presented to the board of 
trustees at its meeting to be held XO\·ember 7th, and in order that I may 
be properly adYised before pre,enting said communicaticJn, I wish tn inquire 
whether or not Jegi<;latiYe permission would be necessary lJefor~ the trw•tees 
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could dedicate any portion of the uniwrsity_ property to the city of Colum
tm' fr•r street purposes,,, 

Sectir •n i950 G. C. pnn-idcs that the hoard of tru,tee,; of the Ohio State 
lJninrsity ohall haYe general supervision of all lands, buildings atHl other property 
belonging to the i.miYersity. Section 7951 G. C. authorizes the board of trustees 
to receiYe and hold in trust for the use anrl bem·tit of the unin~r,ity any grant or 
deYise r1i land and rlnnatirJ!l or hequest of money or other personal property to be 
applicrl t" the general or 'pecial use of the unin:rsity. Section i'J52 <;. C. prnYides 
that the title ifJr all lands for the use of the uniYCrsity shall be made in fee simple 
to the state of Ohi<•. :\nne nf these sectiom, howe,·er, authorizes the board of 
trustees nf the unin·rsity to clerlicate for street purposes any of the real estate 
belol'ging to the state oi Ohio and used for the purposes oi the unh·ersity. If 
the tru;;tee-, should rlerlicate for street purpmes land belonging to the university 
they ,,·nul<l lw l'Xcecrling the ;mthority con ferrer] on them hy the statutes relating 
to the control and management of the university. 

I am therefore "f the opinion, in ans\H'r to your question. that legislatiV<' per
mb,ion \\·ould he neces,ary before the trustees of the uniYer.;ity conld dedicate 
any portion of the tmiYersity property for street purposes. 

This situatinn seems to have bern recog-nized by the legislature of the state 
which, by an act passed c\pril 15, 1!-192, anrl found in 89 0. L. 301, granterl to the 
city oi Columhus tl1e right to construct and improve a certain pu!Jlic road or street 
through the lands of the uniYCrsity. The opinion herein expresser! is also in ac
conlance with the :<rneral principle supporting opinion ::\o. 1289 of this depart
ment, renrlererl to Hon. \\'. 0. Thompson, presi<lcnt of the university, on Febru
ary 21, 1916. in which opinion it \\·as hclrl that tlw tru,tr:cs oi the university 
would not be authorized to enter into an arrangement to· permit a hospital owned 
hy the city to he erected on land controller\ hy the unin·rsity trmtees, in the 
absence of an authorization of such an arrangement by the legislature. The same 
principle has been recogni%cd hy the legislatme in an act inunrl in 103 0. L. 660, 
authorizing the erection by an im·orporated alumni association nf a dormitory on 
the camp1'" nf tlw nni,·prsity, ""rl hy an ;>ct fnm1r! in 102 n. L 297, authorizing 
the construction of a high school buil<ling on the campus nf the uninrsity, upon 
such terms as might he agreed upon hy the trustees of the unive'rsity and the 
board oi education of the Columhm city school <listric!. The legislature in these 
acts manifestly had in minrl the principle that the trustC"es of the university would 
not Le authorized to :-urrenrler their custnrly anrl control nf any part nf the uni
versity grounds or permit the use of any part nf such grnunrls for any purpose 
Other than tho,;(' of the i.Jnin~rsity without cxprC'SS JegisJatiYC authorization. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 
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2005. 

APPROVAL, RESOLUTIOX FOR DIPROYE:\IEXT OF CHILLICOTHE
LOG.-\.X ROAD IX HOCIUXG CO"CXTY. 

Cou::um:·s, OHio, October 31, HJ16. 

RoN. CLI~"'TON CowEN, Stale Higlucay Commissioner, Columbus, Ohio. 

DEAR Sm:-1 acknowledge the receipt of your communication of October 30, 
1916, transmitting to me final resolution relating to the improvement of section "I" 
of the Chillicothe-Logap road, petition Xo. 2500, I. C. H. Xo. 363, in Hocking county. 

I find this resolution to be in regular form and am therefore returning the :;arne 
with my approval endorsed upon the duplicate copies thereof. 

2006. 

Respectfully, 
EDWARD c. T"C'RNER, 

Attorney-General. 

APPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOXD ISSCE, SALT 
CREEK TO"WXSHIP Rl:RAL SCHOOL DISTRICT, PICKAWAY 
CO"CXTY. 

Cou:~m-.:;s, OHio, October 31, 1916. 

Industdnl Commission of Ohio, Columbus, Ohio. 

GENTLE~IEN :-

"RE:-Bonds of Salt Creek township rural school district, Pickaway 
county, Ohio, in the sum of 84,500.00 to improve public school property in 
said district, being nine bonds of five hundred dollars eaeh." 

I have exami.ned the transcript of proceedings of the hoard of education of Salt 
Creek townt;hip rural school district relative to the above bond issue, also the bond 
and coupon form attached, and I find the same regular and in conformity with the 
provisions of the General Code. 

I am of the opinion that said bonds, drawn in accordance "ith the form sub
mitted, and executed by the proper officers, will, upon delivery, constitute valid and 
binding obligations of said school district. Respectfully, 

2007. 

EDWARD C. TcR::\'ER, 
Attorney-General. 

APPROVAL, CERTIFICATE OF A::\IEXD:\IEXT TO ARTICLES OF IX
CORPORATIOX OF 'WESTERX AXD SOl:THERX LIFE IXSl:RAXCE 
CO:\IPAXY. 

CoL"C":IIB"C"S, Omo, Xovember 2, 1916. 

RoN. CaARLES Q. HILDEBRANT, Secretory of State, Columbus, Ohio. 

DEAR Sm:-I have your letter of Xovember 2, 1916, submitting for may ap
proval certificatP of amendment to the articles of incorporation of The \YPstern and 
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Southern Life lnsuranre Company, to~ether with filing fee eheek of 85.00, and I here
with return said r·f'rtifir-atP to you with my approntl Pndorsed therPon. 

I return hPrPwith C'heck enelo;.ul in your letter. 

200R. 

HP~per-tfully, 

Enw.\RD C. TrRXEH, 
AtiiJtlll!J-(;u,t ral. 

BOAHD OF EDlTATIOX OF HrHAL SCHOOL DISTHICT \YIIH'H :\L\IX
TAIXS XO IIH:JI :-iCHOOL- HO\Y .UIOCXT OF TriTIOX FOH BOARD 
:\IAIXTAIXIX(; HICH SCHOOL IS TO BE CO:\Il'l'TED. 

The ammwt of l11ition to be paid hy lhP board nf ulucntion of a rlltol ·'1''"'"1 di~trict 
which maintains 1111 Mgh ~cl,oul to tl•c board of education of the srhool dislril'l maintain
ing a high sehoul, ll'i/1 b,. the aggrfgote of the per rapila amowt/s for !ht ,,1/'ltol pupils 
re~>iding in ,,aid rllral .w·lwol di.,trict and attending Mrid high ,,eftoo/, to lw CIIIIIJ!IIted in 
the manner pr01·ided in the first part nf uctiun 7747 G. r., 104 0. L. 12.'), and to be ascer
tained by di1iding the total e.rpouse of rorulucting said Mgh school, e:r:clllsi1•e of permanent 
improcements and npair, by the al'uage /1/0nthly enrollment of all pupils atll'mling said 
high school, including said non-resident as 1ce/l a., the usidmt p11Jiils of lite ·'l'iwn/ dis
trict maintaininy said !tiuh ;;rhool. 

CoLr~IBt'R, Omo, Xovemlll'r fi, l!Hu. 

HoN. D. :\I. CrPP, Proscclltillg Attorney, lJelau•are, Ohio. 

DEAR Sm:-In your letter of OetolH'r 18th, which was not receivPcl at this office 
until OctohPr 31, l!llfi, you rPquest my opinion a~ follows: 

"Genoa rural sehool di;;tri<"t of Dl'lawarP county, Ohio, maintains no 
hi~h school. This rural sPhool distriet ha~ twPnty pupils wllo an• t•li~ihlc 
for admission to high school. Tht'sl' pupils arc attl'udinK the lligh ;;c·hool at 
"'estervillP, Franklin county, Ohio. 

"(a) What tuition shall he paid the sehool board of thP \\'p;;terville 
high sehool by t ht• 'l'!wol board of the Genoa rural ;;c·hool distriet'? 

"(b) Do you divide thP total PXpPnsP of c•onth!Ptin~ thP high sehool 
exelusivP of p<•mta!H'llt impron•mC'nts and rPpairs, by t hC' PnrollnH·nt in the 
high sehool iJH·Iudiug the tuition or frm•ign pupils, or do you clividP by the 
monthly Pnrollmc·nt in t hP high ;;l'!wol Pxr-Iuding all forPign :m<l tuition 
pupils?" 

HPdion 7747 (;. ('. (104 0. L. J2;i) pro\'i<IPs in part: 

"Tlw tuit iou of pupils \Yho an• PligihlP for :uhui"ion to high ,p]wol :till! 

who rPside in rural distric·t~. in whi<·h no hi~h ;;Piwol is maintainl'<l. ;;hall be 
paid by tlH' hoard of Pducation of tlH· ~dwol di;;tril't in "·hid1 th<·y h:n·p legal 
school rPsidPlll'l', surh tuition to bP c•omputPd by the· month. .\n a1tf'ndance 
any part of thP month shall l'r!'UtP a liability for tltP t•ntirP month. Xo more 
shall be ehar~P<l Jll'r c·apita than thP amount as(•Prtained by dh·i<liug till' total 
P:\-pPnses of c·on<hlf't ing t hP high "'hool of tIll' distri<·t a ttPwh•d, <·w]usi,·e of 
pPrmanPnt irnpron·ments and rPpair, J,y thP avf'ragf' monthly <'lll'llil!llPIIt 
in the high sebu1J! of the cli--triet." 
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From your statement of facts it is evident that the board of education of the 
rural district referred to in your inquiry has not entered into an agreement with the 
board of education of the Westerville village school district, as authorized by pro
vision of the first part of section 7750 G. C. and I assume that the several pupils re
siding in said rural school district and attending the high school in said village sphool 
district have complied with the requirement of the latter part of said section 7750 
G. C. which provides that: 

"In case no such agreement- is entered into, the school to be attended can 
be selected by the pupil holding a diploma (or the certificate of the county 
superintendent issued under authority of section 7747 G. C. supra), if due 
notice in "\\Titing is given to the clerk of the board of education of the name 
of the school to be attended and the date the attendance is to begin, such 
notice to be filed not less than five days previous to the beginning of attend
ance." 

The per capita tuition of said pupils is to be computed in the manner provided 
in the first part of section 7747 G. C. as above quoted, and by the plain terms of said 
part of said section the amount per capita is to be ascertained by dividing the total 
expense of conducting the high school in said village school district, exclusive of per
manent improvements and repair, by the average monthly enrollment in said high 
school. This average monthly enrollment clearly includes non-resident as well as 
resident pupils of said Yillagc school di~trict attending said high school. 

I am of the opinion therefore, in answer to your questions, that the amount of 
tuition to he paid by the board of educu tion of the rural district referred to in your 
inquiry to the board of education of the Westerville village school district will be the 
aggregate of the per capita amounts for the seyeral pupils residing in said rural school 
district and attending said high school, to be computed in the manner provided in 
the first part of said section 7747 G. C. and to be ascertained by dividing the total 
expense of conducting said high school, exclusive of permanent improvements and 
repair, by the average monthly enrollment of all the pupils attending said high school 
including sa.id non-resident as well as the resident pupils of said village school district. 

The question as to what constitutes "permanent improvements and repair" was 
considered in opinion Xo. 1718 of this department, rendered to Hon. George\\". Porter, 
prosecuting attorney of Darke county, on June 21, 1916. A copy of said opinion 
is enclosed. 

Respectfully, 
EDWARD c. Tl:RXER, 

Attomey-General. 
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2009. 

AUDITOR OF 8TATE-BOXD AXD CERTIFICATE REQUIRED FOR SALE 
OF GEXVIXE STE.UI8Hll' AXD RAILROAD TICKETS FOR TRANS
PORTATIOX TO c\XD }'HO::\I FOREIGX COrXTHIES-HOW SAME 
l\IAY BE HELEASED AXD XEW CERTIFICATE AXD BOXD FILED
SECTIOXS 290 TO 295 G. C. COXSTRrED. 

Under the prorisums of sections 2UO to 295 G. C., inclusit·e, the auditor of state, if 
a person holding a certificate desires to surrender sante and take out a neu· cer/1ftcate, 
u·ould be authorized to accept old cer/1jicate, cancel ;,ante and issue mu· certijicate and ac
cept bond to corer ne1c crrtijicate. 

CoLr~mrr;, OHIO, Kovember 9, 19Hi. 

BoN. A. Y. DoNAHEY, Auditor of 8/ak, Columbus, Ohio. 

DEAR Sm:-I am in receipt of your letter of October 2:3, 1916, which is to the 
follo"ing pffect: 

"In the above matter I am em·losing hncwith letter of The American 
Surety Company of Xcw York, bearing date of the 20th instant, in which I 
am requested to obtain 'an official ruling' from you on certain questions pro
pounded therein, relath·e to this company's connection with and liability 
under certain bonds mentioned therein. 

"Our records show that the l\Ir. Charles Ganitch referred to on Kavern
her 8th, 1912, filed with the auditor of state, in accordance with sections 
290-295 General Cork, a bond by the Title Guaranty and Surety Company 
as surety. On the same date the auditor of state issued certificate Xo. :306, 
certifying that Charles Ganitch had filed bond in accordance with the above 
mentioned statute. 

"On :\lay 23, 19IG, l\Ir. Ganitch surrendered the above mentioned cer
tificate and it was eancelled on our n•curds. On this date lw filed a bond by 
the American Guaranty Comp~my and another certiticatc-~o. 452-was 
issued him, certifying that he hac! tiled bond in nprordance with the statute. 
He ~till rPtnins thi~ la~t mentimwd eertificatc. 

"Both the alJOvc mentioned bonds are on file with thiH office and are 
available for your inspeetion. CertifiPate Xo. 30ti is also on file here and may 
be seen. The copy of the bond forwarded by the .-\merican f-lurety Com
pany, which is enelosPd herewith, is a true copy of the bond of which it is a 
copy. We are also enelosing the blank form of honrl a'nd certificate which we 
arc using so that you may have them for reference if needed. 

""'e. join with the American Surety Company in the request for an offi
cial opinion and shall be grateful for any consjd.('fation given the matter." 

The letter enclosed with your inquiry and addrPssPd to you by The American 
Surety Company is to the following effect: 

"The Title Guarany & Surety Company of Scranton, Pennsylvania, 
became surety for :\Ir. Charles Ganiteh of Akron, by its bond of $5,000.00, 
dated October 2.5, 1912, and conditioned for his faithful and honest trans
mission of moneys, etc., abroad, and the sale of genuine steamship and rail
road tickets fur transportation to and from foreign countriPs, etc., under re
quirements of the General Code, sections 290-295, a copy of such bond is here
with attached. rnd<'r the said bond it is our understanding that a certificate 
was issurd by the auditor of state hearing Xo. 300, dated X ovemh<'r 8, 1912, 
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such certificate in URual form to certify that ::O.Ir. Ganitch had complied with 
the act of the general assembly passed ::O.lay 1, 1908, upon the subject noted. 

"ThPreafter The American Surety Company reinsured the liability of 
The Title Guaranty & Surety Company upon said bond. ::O.Ir. Ganitch has 
now expressed his desire to ~upersede the bond above noted by another and 
different honu, given by a different surety and has taken steps to that end. 
It is our understanding that he has actually filed a new bond, and that the 
same has been accepted and approved by the auditor of state, and that on 
the.basis thl'rcof a new certificate has been issued to him similar to certificate 
Xo. 306 in lieu of the latter. 

"Mr. Ganitch now requests the aC'ceptance by our company of his action 
as constituting evidence to show our liability for him is at an end and has 
also reque~ted that certain security given to the surety on the bond shall be 
surrendered. 

"There is no stated procedure for cases of this sort which are unusual 
and infrequent in tht>ir occurrence, and if the request is a proper one we de
sire to ask that an official ruling of the attorney-general be obtained upon the 
following points: 

"First. Has the auditor of state authority to accept the new bond given 
as above for and in lieu of one originally given? 

"Second. If so, has the auditor of state authority then to issue new certifi
cate effective from the date that the new bond became effective? 

"Thiru. In the event of a claim established against the principal upon 
such a bond, and where he has given two or more different bonds, each cov
ering a part of the total period during which he has been acting as ticket 
agent and foreign banker, is any liability which may exist against the prin
cipal on the bond and which may consequently be chargeable against the 
surety to be recovered under the bond in force at the time of commission of 
the wrongful act, or is the liability to he recovered under bond in force at the 
tim<' of di~POV<'ry of the act, or may rePovery he had a{l;ainst either or both 
of the surct ics? 

"Fourth. "Cnder a bond of the sort above described, at what time does 
liability on thP part of the surety cease, so that no action can he maintained 
against such surety for liability under its bond?" 

Copics of thP certificate and bond furnished to us by yon are as follows: 

"CERTIFICATE. 
"State of Ohio. 

"Department of Auditor of State. 
"To All TI'hom it may Conc<'rn: 

"THI.S IS TO CERTIFY thaL _________________________ of the city 
oL __________________________ county oL _____________________ and doing 
busincss at ________________________ street in said C'ity, has C'omplied with 
the provisions of an act of the general a~sembly of the state of Ohio, passed 
l\Iay 1, 190R, for the regulating of the taking of deposits by certain persons, 
firms and corporations, for transmi~sion to a foreign country and for the reg
ulating of the selling of steamship or railroad tickets for transporation to or 
from foreign countries. 

1 

"WITXESS my hand and seal of office at Columbus, 
Ohio, this ____________ day oL _______ ---------
in the p'ar of our Lord, one thousand nine hun-
drPd and _________________ _ 

"Auditor of State." 
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"That we _______ . _______________________ -------- _____ re~idin!l; at 
__________________________ ,:trl'PL ____________________ <loin~ husinl'~s at 
-- _. _. _____ . _ _ _ _ _ _ ~trl'et ___ . ______________________ , :t>' principal, and 

as surl'L _______ , arP hPrehy hdcl and firmly bound unto thl' :'TATE OF 
OHIO, in the just and full sum of FIYE TlH>r:-;AXD DOLLARS, for the 
paymPnt whereof well and truly to he made, we bind oursPlvPs, and each of 
us, our heirs, executors, adrninititrators, successors and assign,, ::mel ea<'h of 
them firmly by thl'~e prPsents. 

"THE COXDITIOX OF THE ABO\ E OBLIGATIUX 1~ :-;CCif, 
That, whl'reas, the said _________________________________ is pngaged in 

the business of selling steamship or railroad tickets for transportation to or 
from fon•ign countries and in the business of re('eiving deposits of money for 
the purpo5e of transmitting the same, or the equivalent thPreof, to foreign 
countril's. 

"XOW, THEREFOHE, If the said ____________________________ shall 

faithfully and honestly hold and transmit any money, or thl' Pquivalent there-
of, which shall be de!ivl'red to___ _ ___________________ for transportation 
to a forl'ign country, or if such steamship or railroad tickPts for transporta-
tion to or from foreign count riPs, so sold or offl'rPd for sale by___ _ ________ _ 
shall be genuine and valid, or iL _____________________________ shall faith-
fully and honestly perform both such obligations, if engaged in both busi
nesses, then this obligation shall hevoid, othPrwise to be and rPmain in full 
fore!' and effect. 

"WITXESS our hands and spals this ____________ day of_ ____________ _ 
19L ___ " 

The statutes covering the mattl'r are sections 290 et seq. of thP GPnPral Code. 
Section 290 G. C. providb as follow~: 

"Xo person, firm or corporation shall m!l:agc in selling steam~hip or rail
road tickets for tran~portation to or from foreign rountriP~, or in the hu~i
ness of rePeiving deposits of money for the purpo~c of transmitting the same, 
or the Pqnivalent thrn·of, to fon·ign c·ountriPs, until it has ohtainPd from the 
auditor of state a ePrtitiPate of c·ompli:mcP with the provisions of the two 
sections next following. The cPrtific·atP shall he ('Onspicuow,ly displayed in 
the pluee of business of such pl'rson, firm or eorporation." 

Section 2\H G. C. providP~ as follmvs: 

"SuPh pPrson, firm or C'nrporation shall makl', l'Xccute aml dclivPr a hond 
to the statl' of Ohio in thl' sum of fivP thousand dollars, !'onditionPd for the 
faithful holding and transmission of any money, or the equivalPnt thPrPof, 
d('livPrPd to it for transmission to a forei~m r·ountry, or eonditionPcl for the 
sPIJing of gPnuine and \'alid stPamsl1ip or railroad tickPt~ for transportation 
to or from foreign count riPs, or hot h if to he PngagPd in hot h of 'uf'h rm~i
nr~~r1"'.'' 

Section 2fl2 G. C. rPfPrs to thP Pxrc·ution and filing of the bond and furthPr pro
vides: 

"rpon thP rPlation of any party ag!(rirvl'd, u suit to n•c•nvPr on such 
bond may be brought in a court of c•ompPtent jurisdiction." 
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l\ly predecessor, Hon. Timothy S. Hogan, in an opinion rendered to you under 
date of July 12, 191:3, Annual Report of the Attorney-General for the year 1913 Mot 
page 142, reached the conclusion that a surety on a bond given for the purposes under 
consideration, since the statutes do not prescribe the length of time for which the 
certificate shall be issued, could at any time, on reasonable notice, be released from 
the bond. The bond is to cover the proper discharge of the authority contained in 
the certificate. The certificate not being limited as to time would be continuous 
and it would seem to me that the only way a certificate under such statutes could 
be cancelled would be by the return thereof to the auditor of state, since under the 
provisions of t:ection 2901 G. C. the certificate is required to be conspicuously dis
played iu the plaee of businl'~s. "Lpon the return of the cPrtificate the authority of the 
person named therein to transact the business would terminate and the bond given 
for faithful performance would not cover any transaction after the return of such 
certificate. -

In answer to your first question, as to whether the auditor of state has the au
thority to accept a new bond in lieu of one already on file without the surety request
ing release from the old bond, I am of the opinion that the auditor of state would not 
be authorized to accept a new bond on the certificate already issued, but that if the 
person holding the certificate desires to surrender the same and take out a new cer
tificate, said audito, would be authorized to accept the old certificate and cancel 
same and issue a new certificate, and accept a new bond to cover the new certificate. 

The above answPr effectually disposes of your second question as to whether the 
auditor of state has authority to issue a new certificate effective from the date the 
new bond becomes effective. 

You ask in your third question as to the liability of the sureties in the event a 
claim is established against a principal where different bonds have been given, each 
covering a part of the total pPriod during whic;h the principal has been acting as ticket 
agent and foreign hanker, the spePifiP question being whrther the liability whic·h may 
exist against the principal upon the bond and conscquPntly chargeable to the surety 
is to be rPcovered under the bond in force at the time of the commission of the "1\Tong
ful act or to be recovered under the bond in force at the time of the discovery of the 
act or al!;ainst either or both. 

Since under the provisions of seetion 292 G. C. the bond is for the benefit of per
sons aggrieved and suit on such bond is to be brought on the relation of suPh party 
aggrieved, I do not feel that any opinion should be expressed on this matter by me, 
since it would be a question between private parties. However, I am of the opinion 
that section 11226 G. C. "ould apply, said section reading as follows: 

"An action on the official bond, or undertaking of an officPr, assi!!;nee, 
trusteE', executor, admini~trator, or guardian, or on a bond or undertaking 
given in pursuance of statute, shall be brought within ten years after the 
cause thereof aecrued." 

The above section likewise answers your fourth quPstion as to the time the lia
bility on the part of the sun~ty ceases, so that no action can be maintained against 
such surety for liability undPr its bond. 

Respectfully, 
EDWARD C. TcRXER, 

A llorney-General. 
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2010. 

TAXES AKD TAXATIOX-SHARES OF CAPITAL STOCK OF CLEVELAKD 
& PITTSBVRGH RAILROAD CO~IPANY ARE KOT TAXABLE IN 
OHIO. 

Shares of the capital stock of the Clnelm1d & Pittsburgh Railroad Company are not 
taxable in this state. 

Cou::;MBl'S, Omo, Kovember 9, 1916. 

The Tax Commission of Ohio, Columbus, Ohio. 

GF.N'l'LE"EN:-In your letter of Oetoher 19th you requeRt my opinion aR follows: 

"In assessing the property of the Standard Oil Co. of Ohio, the com
mission is confronted with the statement that the shares of capital of the 
Cleveland & Pittsburgh Railroad Co. are not taxable when held by residents 
of this state. The enclosed affidavit of Mr. J. E. Kloss, secretary and treas
urer of the Cleveland & Pittsburgh Railroad Co., has been filed with the 
commission and sets out the manner of the incorporation of the company. 

"The commission requests your opinion as to whether or not the stock of 
this company when held by residents of this state is taxable. The commis
sion calls _your attention to the fact, which is not shown in the affidavit, that 
the Cleveland & Pittsburgh Railroad Co. has not in the past paid any fran
chise tax upon its capital stock and that the question as to the liability of 
the rompany to pay franchise taxes is now pending in the courts." 

From your statement of facts it appears that the Standard Oil Company of Ohio 
owns a number of shares of the capital stock of the Cleveland & Pittsburgh Railroad 
Company. From the statement of facts set forth in the enclosed affidavit of Mr. 
Kloss, secretary and treasurer of said railroad company, it appears that the Cleve
land and Pittsburgh Railroad Company was organized as an Ohio corporation under 
authority of an act of the general assembly of Ohio passed March 14, 1836, 34 0. L. 
576; that in connection with extensions into the state of Pennsylvania, the Cleveland 
& Pittsburgh Hailroad Company was also incorporated as a Pennsylvania corpora
tion, under an act of the legislature of that state, passed April 18, 1853, laws of Penn
sylvania, 1853, page 473; that prior to December 1, 1871, said corporation o·wned 
and operated its lines, but on said date a lease executed on October 25, 1871, became 
effective, under which the Pennsylvania Hailroad Company took possession of, and 
has since operated, all of the property of said company, which lease is for the term 
of nine -hundred and ninety-nine years; that the main line of railroad of said corpo
ration consists of an aggregate of 205.14 miles, including branches; that of this mile
age there is in the state of Pennsylvania 14.70miles, leaving in the state of Ohio 190.44 
miles, or 92.83 per cent. of the total main track mileage owned by the corporation; 
that the total mileage of all tracks, including double tracks and side tracks owned by 
the corporation, is 722 miles; and of this there is in the state of Pennsylvania 54.80 
miles, leaving in Ohio 667.20 miles, or 93.79 per cent. of the total mileage of all tracks; 
that of all the other property owned by the company, an amount greatly in excess 
of two-thirds is within the state of Ohio; that under the terms of the lease above re
ferred to, the lessee pays taxes in Ohio upon all of the property of the Cleveland & 
Pittsburgh Railroad Company lying therein; and upon the portion of the property 
in the state of Pennsylvania said lessee pays taxes in that state. It is further stated 
by Mr. Kloss that said lessee also pays all other taxes required to be paid by the laws 
of the state of Ohio in connection with its operation of the railroad property of said 
the Cleveland & Pittsburgh Railroad Company. 
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As stated by :\Ir. Kloss, the Cleveland & Pittsburgh Railroad Company was 
organized as an Ohio corporation pursuant to the authority conferred by an act of 
the general assembly passed :\larch 14, 183(), 34 0. L. 576, and entitled "An act to 
incorporate the Cleveland & Pittsburgh Railroad Conpany." 

Section 11 of said act provides in part that 

"The said corporation shall be, and they are hereby vested with the 
right to construct a double or single railroad or way from Cleveland, in the 
county of Cuyahoga, on the most direct and least expensive route, to some 
point in the direction of Pittsburgh, on the state line between Ohio and Penn
sylvania, or on the Ohio river." 

Section 2 of an act of the general assembly, passed :\larch 11, 1845, 43 0. L.401, 
entitled "An act to revive and amend the act entitled 'An act to incorporate the Cleve
land & Pittsburgh Railroad Company,' passed :\larch 14, 1836," provides: 

"The railroad, mentioned in the above recited act, shall commence at a 
convenient place in the city of Cleveland, in the county of Cuyahoga, and 
th!}nce on the most direct practicable and least expensive route to the Ohio 
river, at the most suitable point; and if the said railroad shall not be com
menced in five years from the passage of this act, and if said railroad shall 
not be completed within twelve years from the commencement thereof, 
then this act shall be null and void; provided that said company may unite 
said railroad, by them constructed, at some point southeasterly of the 
city of Cleveland, with any other railroad, authorized by law, which may 
be constructed on the easterly side of the Cuyahoga river, leading to Cleve
land, and to make such arrangements as to the division of labor and earn
ings as the directors of the companies owning such united railroads may 
deem equitable." 

Section 3 of said act provides: 

"That it shall be lawful for said corporation to commence the construc
tion of said railroad or way, and enjoy all the powers and privileges conferred 
by this act, and the act hereby revived, as soon as the sum of fifty thousand 
dollarfl shall be suhscl.'ibed to said stock (referred to in ;;ection 1 of the act), 
and the payment thereof considered safe and secure." 

Section ! of the act passed February 21, 1S.~O, '!S 0. L. 248, entitled "An act 
to authorize The Cleveland & Pittsburgh Railroad Company to increase their capital 
stock and for other purposes" provides: 

"Said company is further authorized to extend its road, under power 
obtained from the state of Pennsylvania, to the city of Pittsburgh in said 
state, or any point in the direction of Pittsburgh at which this road may he 
connected with any other road leadinf!; from said city, and to increase its 
capital to the amount necessary for the construction and equipment of such 
extension; provided, that the agf!;regate amount of the capital stock of said 
company shall not exceed four millions of dollars." 

Section of the act of the general assembly of Pennsylvania, referred to by :\Ir. 
Kloss, passed April IS, 1853, laws of Pennsylvania IS53, page 473, entitled "An act 
to incorporate the Cleveland & Pittsburgh Railroad Company" provides as follows: 

"Section 1. Be it enacted by the senate and house of representatives of 
the commonwealth of Pennsylvania in general assembly met, and it is hereby 
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enacted by the authority of the ~arne, That the full and entire ass!'nt of this 
commonwealth be and the same is hereby given to all and each of the 
pro,,~10n~ contained in an ad of the general assembly of Ohio, 
passed :\larch fourte!'nth, on<' thousand eight hundred and thirty
six, entitled '.\n act to incorporate the Cl!'V'eland <1.: Pittsburgh 
Railroad Company,' an<! also an act of said general ass<'mhly of Ohio, passed 
;\larch eleventh, one thousand eight hundred and forty-five, Pntitled 'An 
act to revive and amPrHl the af't <'Htitlc·d ".\n a!'t to in!'orporatP thP CIPVP
land and Pit~burgh Hailroad Company," ' and also an UtCt authorizing 
said company to extend their road into the state of Pennsylvania, and the 
said acts of the gen!'ral assembly of the state of Ohio arc hereby adopted, 
ratified and confirmed and !'nacted into laws of this commonwealth, and all 
and each of the provisions, conditions and restrietions thPreof, us fully and 
effectuully as if the same were enacted section by section, so fur as the same 
can apply in this commonwealth, reserving always to this commonwealth the 
same and like rights and powers in all r!'spects, in and over that part of the 
contemplated railroad \\hich may be in the state of Pennsylvania, as has 
been reserved and provided in the said recited acts of the state of Ohio in 
and over that part of the said railroad which may be in the state of Ohio, 
and the said acts Rhall he in full forpe am! effePt, acmrding to the true intent 
and meaning tllC'reof, wheresoever the same is applicable, as well within as 
without this commonwealth, to incorporate the Cleveland & Pittsburgh Rail
road Company for all, ev!'ry objPct and purpose therein set forth and pro
vided, and all the acts and proceedings of the corporators, stockholders 
and directors of the said Cleveland & Pittsburgh Railroad Company, which 
have he!'n legally done in punmance of the above recited acts of the state 
of Ohio, shall have the same validity, force and effect, in this state and else
where, as if they had been subsequent to the passage of this act, and in pur
suance thereof." 

Section 5 of said act provides: 

"Thut said company is hereby authorized to incrPuse the c·apital stoek 
of their company to an amount E'qual to the cost of the construetion and 
equipmt•nt of their road within the state of Pennsylvania." 

SPrtion 7 of the act provid!'s: 

"That said eompany is hen·hy authorized to extend their railroad into 
this stu te from the point where it may eros" the west line of this state, in 
the county of Beaver, and to continue it up the valley of the Ohio river and 
connect with uny railroads running in thP direction of or tl'rruinating in 
Pittsburgh." 

and section 8 of the act provides: 

"That two of the directors of Ruid C!evdand & Pittsburgh Huilroad 
~hull hi' eitizPns of PPnnsyh·unia." 

In vi!'w of thP ahm·e lPgislation I do not think that it Pan be said that thP Cleve
land & Pittsburgh Hailroacl Company, organizPd us an Ohio corporation under the 
act of IS:~ti and the a!'ts of the gen!'ral assembly of Ohio amcwlatory thereto, by avail
ing itself of the authority confl'rr!'c! by the lPgislature of PPnnsylvunia to extend its 
line into that statP, e!'ased to be an Ohio corporation within the nwaning of the pro-
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vision of section 192 G. C. hereinafter set forth. In the case of Lander v. Burke, 65 
0. S. 532, it was held that: 

"A corporation organized under the laws of this state does not cease 
to be such, nor become a foreign corporation, by accepting from another 
state or country a grant of the privilege of owning and using real and other 
property therein necessary or convenient in carrying on its corporate busi
ness." (See second branch of syllabus.) 

While said company was incorporated prior to the adoption of the constitution 
of 1851, it was held in the case of C. H. & D. Railroad Company v. Cole, 29 0. S. 126, 
(first branch of syllabus) that: 

"Railroad companies incorporated prior to the adoption of the consti
tution of 1851, and which avail themselves of the twenty-fourth section of 
the general corporation act of 1852 (S. & C. Stat. 2&1), either by taking 
leases of the roads of other companies, or by leasing their own roads to other 
companies, are to be regarded as thereby accepting a 'provision' of said 
act, within the meaning of its seventy-first section, and relinquishing all 
rights under their charters inconsistent with the provisions of said act." 

In entering into the lease hereinbefore referred to the Cleveland & Pittsburgh 
Railroad Company and the Pennsylvania Railroad Company acted under authority 
of the provision of said section 24 of the act of 1852 now found in section 8807 G. C., 
the first part of which is as follows: 

"A company may lease or purchase any part or all of a railroad con
structed, or in course of construction by another company, if the lines of 
their roads are continuous or connected, and not competing, upon terms 
agreed upon between the companies." 

The general authority conferred on a railroad company to extend its lines into 
another state is now found in section 8756 G. C. which provides as foll9ws: 

"A company organized for the purpose of constructing a railroad to the 
boundary line of this state, may extend its road into and through an adjoin
ing state under the regulations which may be prescribed by such state. The 
rights, powers and privileges of the company over the extension, in the con
struction and use of its road, and in controlling the property and applying 
the money and assets thereon, shall be the same as if the road were built 
wholly within this state." 

Section 5372 G. C. as originally enacted in 56 0. L. 175, provided in p~rt that, 

"~o person shall be required to list for taxation any shares of the cap
ital stock of a company, the capital stock of which is taxed in the name of 
such company." 

While this section has been amended by subsequent legislation and as now in force 
is foqnd in 106 0. L. 247, the provision of said section above quoted has never been 
changed, the language of said provision as now in force being identically the same 
as that found in the original enactment. 

In interpreting this provision the courts have defined the corporate stock•of a 
corporation as consisting of the money and property which has been subscribed~and 
paid in, in order to carry on the purpose of such corporation. 
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Jones v. DaYis, 35 0. S. 474; 
Lee v. Sturges, 46 0. S. 153; 
Hubbard Y. Brush, 61 0. S. 252; 
Lander v. Burke, 65 0. S. 532; 
Sturges v. Carter, 114 L". S. 511. 
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In the case of Jones v. Davis, supra, the second branch of the syllabus provides: 

"The personal property which a corporation, organized and doing busi
ness under the laws of this state, was required to list for taxation by section 
11 of the act of i\Iay 11, 1878, 75 0. L. 436 (section 5404 G. C.), embraced 
the capital stock of the corporation, and such being the case, an owner of 
shares of the capital stock of sueh company was not required to list his shares 
for taxation." 

It wa.s further held by the court in the CN>e of Lander v. Burke, supra, that in
vestments by residents in this state in the shares of stock of a corporation, whether 
domestic or foreign, are not exempt from taxation under the above provision of sec
tion 5372 G. C. except when the property of the corporation is taxed in its name in 
this state and that said provision of said statute does not therefore authorize the ex
erriptioll of stock in an Ohio corporation, the property of which is practically all sit
uated in the Dominion of Canada and is taxed there and not in Ohio. 

While it was held by the court in the case of Lee v. Sturges, and Insurance Co. 
v. Ratterman, 46 0. S. 153, that the above exemption provided for in section 5372 
G. C. does not apply to shares of stock in a corporation which is formed by the con
solidation of an Ohio corporation with corporations of other states, even though such 
consolidated corporation pays taxes in Ohio upon its property which is situated in 
said state. The Cleveland & Pittsburgh Railroad Company is not a corporation re
sulting from such a consolidation and the holiling in said cases would not apply to 
the shares of the capital stock of ~aid company. 

It appears that by the terms of the lease above referred to the lessee company 
pays taxes in Ohio upon all the property of the Cleveland & Pittsburgh Railroad Com
pany lying therein. It might well be argued, however, in view of the holding of the 
court iu the case of Lander v. Burke, supra, that inasmuch as a part of the property 
of the Cleveland & Pittsburgh Hailroad Company is located in the state of Penn
sylvania and is returnable for taxation in that state, the shares of stock in said com
pany are nut exempted from taxation by the above provision of section 5372 G. C. 
were it not for the provision of the first part of section 192 G. C. that: 

"Xo person shall be required to list for taxation a share of the capital 
stock of an Ohio corporation," 

which provision was enacted subsequent to the time said decision was rendered. (97 
0. L. 496.) 

This provision of section 192 G. C. is general in its terms and exempts the owner 
of shares of stock in an Ohio corporation from the duty of returning the same for tax
ation regardless of whether all the property of said corporation is located in this 
state and returnable for taxation here in the name of the corporation. 

Inasmuch as the Cleveland & Pittsburgh Railroad Company, organized under 
authority of the aC't of 1836 and the subsequent acts of the general assembly of Ohio 
amendatory thereto, has continued to exercise its right to exist a.s a corporation under 
the laws of Ohio, I am of the opinion that said company is an Ohio corporation within 
the purview of the above provision of section 192 G. C. It was so treated by counsel 
and by the rourts in the case of State v. the Cleveland & Pittsburgh Railroad Com-
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pany, 2 0. App. Rep. 228, which involved the question of the liability of said rail
road company to pay the fee of one-tenth of one per oent. upon the outstanding cap
ital stock of said company for the years 190'2 io 1907, inclusive, unc\er section 1 of 
the act of the general assembly, commonly known as the "'illis law, as enacted in 
95 0. L. 124, and as in force during said years. . 

In view of the foregoing, I am of the opinion in answer to your question, that 
shares of the capital stock of the Cleveland & Pittsburgh Railroad Company are not 
taxable in this state. 

2011. 

Respectfully, 
EDWARD c. TL"R:\'ER, 

Allorney-General. 

WORIC\IEX'S CO:\IPEXRATIOX ACT-XO ACTHORITY OF LAW FOR 
INDUSTRIAL C0:\1:\IISSIO)l' TO REQl'EST STATE HIGHWAY DE
PART:\IEXT TO WITHHOLD PAY:\IEXT OF :\TOXEY EARXED BY 
AX E:\IPLOYER, TO PAY AX AWARD ALLOWED BY SAID C0.:\1-
:\IISSIOX-IIOW :\IOXEY :\liGHT BE OBTAIXED. 

1. There is no authority of law for industrial com111is~<ion to n·qzusl the slate high
u:ay deportment to uithhold the poyment of mon~:y earned by em em player, to pay mt oward 
for compensation allowed by said commission under and by virtue of the prot•isions of 
section 27 of the Ohio workmw's co111peusotion act, or section 1465-74 G. C., 103 0. L. 
82. 

2. JI.Joney in the posses;ion nf the stole highu·ay departrnwt due an emp/oya might 
be reachPCl by proceedings in court after a judgment in favor of (m employe, if the money 
were still in the hands of the department, prwided tho/ the highway dtparltuud has no 
claim against the fund. 

CoL1:::.mt:s, Omo, Xovember 9, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLE1!EN:-Your letter of October 27, 1916, requesting my opinion is before 
me and is as follows: 

''The commbsion now has pending before it the claim of one .\lbertmJ 
B. Swank, filed under the proviRions of section 27 of the compensation act, 
on account of an inquiry sustained by said Swank while in the employ of 
Robbing & :\IcDaniels, contractors, of Springfield, Ohio. 

The proof on file in the claim has a tendency to indicate that the injury 
sustained by the claimant will cause a permanent and total disability. 

"The commi~sion, under date of October 20, held a hearing in the !'!aim 
and at that time found that claimant's injury occurred in the course of em
ployment and ordered the employer to pay to him compensation at the rate 
of 812.00 per week, beginning July 8, 1916, until :\larch 31, 1917, at which 
time the case was continued for a further hearing. 

"It appears from the records that counsel for the employer appeared 
before the commission and stated that the employer herein is bankrupt. 
However, the state highway department iH now holding certain money earned 
by the employer under a contract for the construrtion of a public highway 
in Clark county. ThiH money is being held at the request of the commission 
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in order that the funds might bP proyi<!Pcl for the payment of ~ueh award as 
may be allowed to elaimant in the above numberPrl elaim. (Claim Xo. 
631.) 

"WP reque>'t your opinion on thi~ matter a,; to the method of pror·Pedure 
to he followed by the eommi~~ion in obtaining for the elaimant herein from 
thP fund now in the haJHb of thP ~tate highway department ~ueh amount of 
eornpem•ation as may bP rlue to him under the proyision,; of the eompen;;ation 
ad." 

The award of rompen,.ation in thi,.; elaim has been made under and by \irtue 
of the provi~iom; of ,.;edion 27 of the Ohio workml'll',.; eoHtpen,atioll law, or ;;eetion 
146.5-74 of the GenPrul CodP (103 0. L. R2.) In your lettPr you state that: 

"The proof on file in the elaim has a tendeney to imlieate that the injury 
sm,tained by the eluimunt v.ill eau:-;e a perm:uwnt ami total <li~ahility. 

"The eonuni,.sion, under date of Oetober 2.0th, held a hearing on the 
daim anrl at that time found that elaimant's injury occurred in the eourse of 
employment and ordered the employer to pay him compPnsation at the rate 
of $12.00 per WPPk, beg;innin11: July 8, 1916, until ::\Iarrh 31, 1917, at which 
time the ease was eontinued for a furthrr hearing;." 

From thiH quotation it appears that there h.; great likelihoorl that the daimant 
will sustain a permanPnt and total rlisubility and that arlrlitional rompen~ation will 
be allowed thP elaimant on ::\I:treh 31, 191 i if thr ~arne <·onrlition exists a~ to the <lis
ability on that date. 

This department, on Deeemher 3, 1915, rendrred an opinion to your commis
sion, it bein11: opinion Xo. 1066, and found in Yo!. III, pa~J;e 2322 of the Opinions of 
the Attorney-General for the year Hl15, upon the question of the right of your com
mission to cornmem·e an action for the reeovery of compensation in claims arising 
under ~edion 27, whL·re lhe cutin· amount of the awarrl h:trl not hren rlPtermined. 
We hPld in that opiuion that the al'tion should not be r·ommerwed until the entire 
award hurl been detPrminerl. This holding was bused on the prirwiple that a single 
eause of action <·annot be rlivided so as to »n:-;tain two or more aetions. I quote from 
the condusion of the opinion above referrerl to as follows: 

"A eivil aetion shoulrl not be eommenced for thP eolleetion of a partial 
amount of the award already found rlue, bnt that thP :wtiou shoulrl he for 
the j111l tl/1/0it/11 rluP the PmployP hy reaHon of hi~ suirl iujurie~.'' 

ThPreforP, no action should he <·ommPnced in this t"laiut uutil uftPr ::\Ian:h 31, 
1917, or until >'llch tinll' as the total awount of eompl'm•ation dnr the employe is rle
terminPrl and fixer! by your l"Ommbsion, for the n·ason that if an action is instituted 
for the reeovPry of a partial award we might well hP met v.ith the ohjeetion on a Hub
sequent uetion to rP<·over furthPr r•ompensution that a rcr·overy had hPen made in 
a formPr suit and that the question of rerovPry on :til allowarH'P hy your r·ommission 
had bePn a<ljwlieated in a former aetion. 

Your lettl·r further states that: 

"It appPars from th<' reeonls that counsel for the Pmploypr appparerl 
lwfore the r·omuti""iou and stater! that the employer herrin is bankrupt. 
JloweYPr, thP statP hi!!hwuy department is now holding rPrtainuwm·y earned 
by the employer under a r·ontruet for the eon~trnetion of a publie highway in 
Clark t·ounty. This IIHlll<'Y is bdng hrld at the requP~t of the couunio~ion, 
in order that the fund!< might be provided for the p:~yrnent of sur·h award 
aR may hP allowerl to daimant in the above numbered eluim." 
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There is no authority of law for your commission to request the state highway 
department to v.ithhold the payment of money earned by the employer in this claim. 
Such a request, if complied with, is in effeet a garnishment. 

In the absence of legislation authorizing same the request of your commission 
to the state highway department to v.ithhold earned money due the employer would 
be without wan-ant of luw. The money now in the po~ses~ion of the state highway 
department due the employer in question might be reached by proeeedings in court 
after a judgment in favor of the employe, if the money were still in the hands of the 
department at that time; provided always that the highway department has no claim 
against the fund. 

Respectfully, 
EnW.\RD C. Tt:RNER, 

A ltor ue y-Generol. 

2012. 

SECRETARY OF RTATE-ADVISED XOT TO FILE PROPOSED A::'IIEND
::'IIEXT TO ARTICLES OF IXCORPORATIOX OF LDIA COLLATERAL 
LOAX CO::'IfPAXY-CORPORATIOX ORGAXIZED l~XDER SPECIAL 
ACT-PROP08ED A::'IIEXD::'IIEXT CHAXGES ORIGIXAL PLRPOSE. 

Secretary of stole odz·ised to r~fusc to file proposed amendment to the articles of in
corporation of The Lima Collateral Loan C mpany beCiluse sr1id corpomtion is organ
ized under a Npeciul act ond because the proposed nmendme11t substontinlly chnnges the 
purpose of its originol organizotion. 

CoLnJBrs, OHio, Xovember 10, 1916. 

Hox. CH.\RLES Q. Hn.DF.BR.\NT, s,crctary of State, Columbus, Ohio. 

DEAR Sm:-1 have your lettpr of .1\ovember 3, 1916, requeHting my opinion as 
follows: 

"We are submitting to your department certificate of amendment to 
the articles of incorporation of 'THE LniA COLLATERAL LOAX COM
PASY.' 

"The aforesaid incorporation filed articles of incorporation under sec
tion 9857 of the General Code, which reads as follows: 

" 'Corporations may be organized for the purpose of makinf!: loans on 
pledges of goods and chattels and upon mortgage thereof; but they shall not 
receive money on deposit, engage in banking, nor make loans upon security 
other than herein is provided. The names of Fuch corporations ~hall begin 
v.ith the word "The" and end "ith the words "Collateral Loan Company.'' ' 

"The aforesaid certificate changes the name of the corporation and also 
enlarges the corporate powers. 

"The purpose clause of 'THE LDIA COLLATERAL LOAX CO::'II
p AXY' reads as follows: 

" 'Said corporation is formed for the purpo~e of making loans upon 
pledges of goods and chattels and upon mortgages on goods and doing all 
things incident thereto.' 

"We kindly re'}uest an opinion upon the question as to whether the sub
mitted certificate of amendment should be filed in this department.'' 

The Lima Collateral Loan Company, by the certificate of amendment attached 
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to your letter, seeks to amend its articles of incorporation in two particulars, which 
I quote from the certificate: 

"First. The corporate name be changed from The Lima Collateral 
Loan Company to The Buckeye Finance Company; 

'·Second. That the corporate powers of this company be amended to 
read as follows: 

" 'Said corporation io; fornwd for the purpose of buying, loaning money 
upon, selling, transferring, assigning, discounting, borrowing money upon 
and pledging as collateral, and otherwise dealing either as principal, agent 
or broker in bills of lading, warehouse receipts, evidences of deposit and 
storage of personal property, bonds, stocks, promissory notes, commercial 
paper, accounts, inyoices, bills of exchange, choses in action, interest in es
tates, contraets and mortgages on real or personal property, pledges of per
sonal property and other evidences of indebtedness of persons, firms and 
corporations, and own, hold and convey such real estate as my be necessary 
in the operation of its husiness and doing all things incidental thereto.' " 

Section 9857 of the General Code, quoted in your letter, and the six succeeding 
sections of the General Code constitute an act of the general assembly of Ohio, found 
in 97 Ohio Laws, page 134, and authorize the organization, limit the powers and pres
cribe the duties of a particular class of corporations designated as "Collateral Loan 
Companies" which latter term must by the proyisions of said section 9857 consti
tute a part of the name of eyery such corporation. 

It appears that The Lima Collateral Loan Company was organized under the 
provisions of this special act and for the purpose therein authorized. 

The only authority of Ohio corporations to amend their articles of incorpora
tion is found in section 8719 of the Ceneral Code, which is as follows: 

"A corporation organized under the general corporation laws of the state, 
may amend its articles of incorporation as follows: 

"L So as to change its corporate name-but not to one already ap
propriated, or to one likely to mislead the public. 

"2. So as to change the plarP where it is to be located, or its principal 
business transacted. 

"3. So as to modify, enlarge or diminish the objects or purposes for 
whieh it waH formed. 

"4. So as to add to them anything omitted from, or which lawfully 
might have been proYided for originally in such articles. But the capital 
stock of a l'orporation shall not be increased or diminished, by such amend
ment, nor the purpose of its original organization substantially changed." 

It will be obserYed that the provisions of this section apply only to corporations 
"organized under the general corporation laws of the state" and that even as to such 
a corporation the power to substantially change the purpose of its original organi
zation is specifically denied. 

The Lima Collateral Loan Company is not a corporation organized under the 
general corporation laws of Ohio, but is organized under the special act referred to. 
Further, the propm•ed amendment clearly effects a substantial change in the purpose 
of its original organization. 

I therefore advise you that you should not file the certificate of amendment re-
ferred to in your letter. Respectfully, 

EDWARD C. TURNER, 

Attorney-General. 
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2013. 

APPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOXD ISS"CE, 
FRAXKLIX TOWXSBIP Rl'RAL SCHOOL DISTRICT. 

CoLnmc-s, Omo, Xovember 10, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLE~IEN:-

"RE :-Bonds of Franklin township rural school district in the sum of 
84,000.00 for the purpose of erectin!!: and equipping an elementary grade 
school building, bein!!: eight bonds of 8500.00 each." 

I have examined the transcript of the proceedings of the board of education of 
Franklin township rural school district; also the bond and coupon form attached, 
and I find the same regular and in conformity "\\ith the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will, upon delivery, constitute valid and 
binding obligations of the said district. 

2014. 

Respectfully, 
EDwARD C. TcRXER, 

Atlomey-Generul,. 

APPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOXD ISSL'E, CEDAR
VILLE TOWKSHIP Rl:'RAL SCHOOL DISTRICT, GREEl'\E COUNTY, 
OHIO. 

CoLU)IBcs, Omo, Xovember 10, 1916. 

Industrial Commis.~ion of Ohio, Columbus. Ohio. 

GENl'Lt;)IEX:-

"RE:-Bonds of Cedarville township rural school district, Greene county, 
Ohio, in the sum of 86,000.00, being twelve bonds of five hundred dollars 
each.". 

I have examined the transcript of the proceedings of the board of education and 
other officers of Cedarville township rural school district relative to the above bond 
issue, and I find the same regular and in accordance with the provisions of the General 
Code. 

I am of the opinion that said bonds, drawn in accordance with law and executed 
by the proper officers, will, upon delivery, constitute valid and binding obligations 
of Cedarville township rmal school district. 

Respectfully, 
EDWARD c. TCRXER, 

Attorney-General. 
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2015. 

SCHOOL LAXDS-XO At:THORITY FOR (iRAXTXG OF AX EASE~IEXT 
OX St:CH LAXDS TO PIPE LIXE CO:\IPA:\1'-Pt:RPOSE LAYIXG 
PIPE LIXE-THE BlTKEYE PIPE LIXE CG:\IPAXY. 

Thtre is 110 flltlhnrity in law permitting nJ the grn.nfing nf Ill' Nl.~emenf on school lands 
to a pipe line rompilii!J jot t/"; J!'Upo.<~- of ltlying 11 Jlipe line. 

CoLniHr:;, OHio, Xm·ember 10, 1916. 

Hox .• \.. Y. D<JX.\HEY, Awli!tJt of Stole, Colwnlms, Ohio. 

DE.\H Sm:-I am in reePipt of a lett£>r from :\[r. C. F. ~kCrum, right of way 
agent of The Buckeye Pipe Line Company, who~e acl<iress is Lima, Ohio, relative to 
a certain matter which I consider of surh importance as that an opinion should be 
rendered and consequently I am rendering an opinion to you thereon. 

The matter concerning whieh :\Ir. :\IeCrum writes is aR follows: 

''The Buckeye Pipe Line Company is about to lay a crude oil pipe line 
across lands supposedly owned by the Woodard Brothers and Leroy Wood
ani, in the southwest quarter Hec. 16, and the north ea~t quarter Sec. 16, 
Starr township, Hocking eounty, Ohio, to eare for the oil production in and 
around that seetion of the Hocking county oil field. 

"In going over ~orne correspondence which I find in the office of :\Jr. 
Bates, our secretary,-correspondence between your office and his-in re
gard to certain oil rights on properties owned by these Woodards, I find there 
is a question as to the ownership of surface rights and it is because of this I 
write you. 

''Will a right of way for this crude oil line, ;;igned by the Woodards, he 
sufficient for our purpose or will the state of Ohio, by your~elf as attorney
general, h:we to grant thi>l right to u~, and if so, will y<m .tdvi5e me as to 
the procedure. 

"I understand the Woodards haYe a 99 vear,;' iease of surface rights. 
How mm·h long£>r this riJ!;ht has to run I am ~nable to state. At the expi
ration of that time, providing the oil line iH still in use, to whom would the 
title revert? It is hardly possible that oil will he produl'ed from this land 
so long a period, but ~hould this happen arui our line remains in use, we 
w·ould like to he protected after that ti111e." 

From the above letter I assume that what b clesirecl by the eompany is an ease
. mcnt in the bnrls mentioned fur the purpose of laying and maintaining a pipe line. 

\\'hile I cio not haye the papers before me, yet I know that as a matter of fact 
the \\'oodards haY£' an agricultural lease on these Lmcls, the said lands beinf.( school 
lands. A lease of sC"hool lands lmch as acquired by the Woocl:mis is solely for agri
cultural purposes and for no other. .\.n easement in lands l'reates an interest in the 
kmds and must he obtained from the owner thereoL Consequently, an attempt 
by the Woodard,; to grant an ea~ement in the lancls in question wonlri not he sufficient 
authority for the laying of the pipe line. The title to these school lands is vested in 
the state of Ohio in trust for the bencfieiarie ... creatPcl by the tm,_;t, 

By an aet passed by the !Pgislature in 1914, 104 0. L. 224, the auditor of state 
was authorized to !l-ase for oil, gas or otltt•r mim·rab any unsolcl portions of section 
sixteen or spc·tion twPnty-nine of original ~<UrveyPd townships, upon such terms and 
for such time as will he for the best inten·st of the hPneficiaries. This act was sub-
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sequently amended at the special session held in 1914, see 105 Ohio Laws, page 6. 
By that section the auditor of state is authorized to lease for oil, gas, roal, or other 
minerals, any unsold portions of section sixteen and section twenty-nine, and he is 
further authorized to grant "to such lessee the right to use so much of the surface of 
such land as may be reasonably necessary to carry on the work of prospecting for, 
extracting, piping, storing, and removing all oil or gas * * *; provided, however, 
that such lease shall require the lessee to pay all damage to the holder of the lease 
holding under a lease from the trustees of the original township." This section, how
ever, only authorized the auditor of state to grant the right of piping oil to the lessee 
who is producing the oil and does not extend the right to the auditor of state to grant 
an easement in any of the lands in question to a company for the sole purpose of laying 
a pipe to transport oil. 

Answering the question raised by the letter hereinbefore set out, therefore, I 
would state that there is at present no authority in any one to grant an easement to 
a pipe line compuny for the purpose of luying down and maintuining a pipe line across 
the lands in question, and there will not be any such authority until the legislature 
has granted the same. 

2016. 

Respectfully, 
EDWARD C. TcRNER, 

Attorney-General. 

JUSTICE OF PEACE-COST8-IF JUDGl\IEKT OF COXYICTIOK IX FISH 
AKD GAME CASE IS REVERSED IN COURT OF COl\E\10X PLEAS, 
J"CSTICE IS ENTITLED TO HIS COST8-SEE SECTIOX 1404 G. C. 

If a judgment of com·iction in a fish and game case by a justice of the peace is re
versed in the court of common pleas the justice is entitled to his costs ur.der section 1404 
G. C. 

CoLUM.Bus, Omo, Kovember 10, 1916. 

HoN. P. A. SAYLOR, Prosecuting Attorney, Eaton, Ohio. 

DEAR Sm:-I am in receipt of your letter of November 1, 1916, wherein you 
submit for opinion the following: 

"On the 12th day of April, 1916, C. C. Acton, deputy state game warden, 
filed a complaint in the court of L. T. Stephens, justice of the peace in und 
for Washington township, Preble county, Ohio, charging Forest Crismer 
with having in his possession a devise for catching fish other than a bait and 
line with hook and lure. Trial was had in the court of the justice of the peare 
and conviction secured. Later the case was taken to the court of common 
pleas of Preble county, Ohio, iJJ. proceedings in error and the decision of the 
justice was reversed. 

"The justice now puts in his criminal cost bill under section 1404 of the 
General Code of Ohio, and asks the county auditor of Preble county, pay 
him the costs in these proceedings. The county auditor, under my instruc
tions, has refused to pay, there being some doubt in my mind as to the proper 
construction of 1404. I now ask you whether this justice is entitled to his 
costs under the statement of the case already given, from the county or the 
state." 
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Section 140-l G. C. provides as follows: 

''A person authorized by law to prosecute a case under the provisions 
of this chapter shall not be required to advance or secure costs therein. If 
the defendant be acquitted or discharged from custody, or if he be convicted 
and committed in default of payment of fine and costs, such costs shall be 
certified, under oath by the justice to the county auditor who shall correct 
all errors therein and issue his warrant on the cotmty treasurer, payable to 
the person or persons entitled thereto.'' 

~aid ,;ectiun was originally enacted in 99 0. L., page 3tiS, being the second para
graph of section 17, providing as follows: 

"In all casPs prosecuted under the proYi,;ions of this act, no costs shall 
be required to be advanced or be secured by any person or persons author
ized under the law to prosecute such cases; and if the defendant be acquitted 
or discharged from custody, by nolle or otherwise, or if he be convicted and 
committed in default of paying fine and costs, all costs of such case shall be 
certilied by said justice of the peace under oath to the county auditor, who, 
after correcting any errors in the same, shall issue a warrant on the county 
treasury, in favor of the person or persons to whom such costs and fees shall 
be paid." 

.\fter the justice of the peace had pronounced judgment of conviction in the in
stant case the matter was taken on error to the court of common pleas and I assume 
that a bond was given to stay the execution of the sentence. The court of common 
pleas having reversed the decision of the justice of the peace undoubtedly a mandate 
to that effect was sent to the justice of the peace, provided of course, no further pro
ceedings were taken in the court of common pleas. It therefore became the duty 
of the justice of the peace to discharge from custody the person charged with the offense, 
and upon the justice discharging the defendant from custody he is authorized to cer
tify the costs to the county auditor for payment. 

Specifically answering your question therefore, I am of the opinion that the ius
tice in question is, under the JHOVJSions of section 140-l G. C. in the instant case, 
entitled to his costs from the county. 

Respectfully, 
EowAI-tn C. TcRNER, 

Attorney-General. 
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2017. 

CO"CXTY CHILDREX'S HG:\IE-COX1RACT FOR ELECTRIC C"CRREXT 
:\lADE BY OHIO LIGHT A...l'\D POWER CO:\IPAXY WITH COl"XTY 
CO:\DIISSIOXERS IS LEGAL-KXOX COUXTY. 

The charge for electric C1irrenlmade by the Ohio Light & Power Company to the com
missioners of Knox cou11ty for furnishing such current .to the cl.ildren's home of said 
county according to the tams of the contract herein set forth, is not prottibited by the pro
visions of .~ection 614-2 el seq. G. C. as 1mjust and unreasonable and that said contract 
is legal. 

Cou::'lmcs, Omo, Xovember 11, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GEXTLE::IIE:<~:-Your letter of September 23rd is as follows: 

"In your annual report for the year 1915, Vol. 2, page 1032, we find an 
opinion rendered by you to Hon. Chas. L. Bermont, ::\It. Vernon, Ohio, in 
which you held that the county commis~ioners are without authority to 
enter into a contract with an electric company to construct at county's ex
pense electric line from company's plant to children's home. 

"We enclose here"\\ith copy of a contract that the commissioners of Knox 
county did enter into with an electric company to furnish electricity to the 
children's home, and 1\"C would a'Sk whether said contract is a lcg:J.l one. We 
are also sending you a letter of our examiner in regard to said contract as 
he finds it." 

The copy of the contract enclosed in your letter reads as follows: 

"COXTRACT FOR ELECTRICITY AT CHILDREX'S HO:\IE. 

"The undersigned requests The Ohio Light & Power Company to supply 
electric current upon the premises children's home, Coshocton road, owned 
by Knox county and occupied as children's home. 

"Applicant agrees to pay said company monthly for the service rendered 
at schedule Xo. 4 as appears in published rate schedule of said company, 
which rate schedule and rules and regulations appearing therein are made 
part of this application. 

"X o change shall be made in the equipment or in the type, size or number 
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of lamps or othPr appliances connef't{'rl. The current ~hall not he used 
exrept for the equipment scheduled by the conpany's inspectors, no other 
electric service shall be used in connection with the equipment supplied here
under without previous written consent of The Ohio Li~<ht and Power Com
pany. The service rendered hereunder ;;hall continue for u term of 120 
months and continuously thereafter until terminated hy either party upon 
thirty days' written noti~e to the other party. The uwlersil!ned guarantee 
the monthly eunsurnption of current hereunder shall he equal to at least 
820.20, and acknowledJ!e" the reeeipt of a copy of the rate sehedule, rules 
and regulations referred to and the same have been reacl and are understood. 
It is mutually agreed that at the end of ten years from date of this contract, 
the county ha~ the privilP).!;e of renewing same at the same rates allowed 
other consumers in :\It. Y ern on. 

''It is further agreed that the minimum herein ~peeified covers a con
sumption of 188 kilowatt hours, approximately. The company agrees to 
keep in goml repair the line supplying the children's home. Rate G cents per 
K. W. H., less 10 per cent. for prompt payment. 

"Signed: 
"A .. J. DARRAH, 

''Superintendent. 
"Jxo. EARLEYWIXE, 

"L. BRITTOX, 

"T. :\I. DILL, 

"County Cnnnnis.<r~:oners." 

At the time the opinion above referred to was rendered to the prosecuting at
torney of Knox county. I was informed, as stated in said opinion, that the commis
sioners of said county were about to abanrlon the plan of making the contract with 
The Ohio Light and Power Company, which I held was unauthorized, and had about 
decidetl lu pruvitle their own lighting system for the new eonnty children's home, 
as they had fonnd that thi~ would be much le~,; expensive than the plan proposed by 
the said The Ohio Light and Power Company. 

It appeared that sairl county commissioners, acting untlcr authority and in com
pliancP \Yith the provisions of section 3077 G. C. !mel snbmittPrl to a vote of the elec
tors of saicl eounty the question of establishing a county ehilclrPn's home and the issue 
of honrls or notes of the county to provide funds therefor, and the vote being favor
able said commissioners had proeeedecl to purchase a site alHl ere!'t buildings thereon 
for said home under authority of section 3078 G. C. 

It was held in said opinion that said commbsionPrs might i~sue aclrlitional bonds 
for thE' purpose of securing the neeessary funds to provicle for the proper lighting of 
said huilcling, in complianee with the provi~ions of se!'tion 30i9 G. C., if, upon Rub
mitting the question of said additional issue to a vote of the eleetors of the county, 
in the manner provider! by section 3077 G. C. as amPndecl 103 0. L. R89, the vote of 
said electors should he favorable to said additional is~ue. 

It now appearH that Sl1id eommis~ioners ditl not ehoo~c to avail themselves of 
this authority for s:ticl pnrpose and you inf]uirc whPthcr the eontract as above set 
forth, made by l'aid county commissioners with sai(llight aJHl power eompany is legal. 

ThP !Ptt,..r 0f :\Ir. Edward J. Ott, your cxmniuPr. is in part :" fol!ows: 
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"Am herewith enclosing a copy of the contract between the Dhio Light 
and Fuel (Power) Company and the county commiSSIOners of Knox 
county, O., under which said company is supplying the Knox County 
Children's Home with electric current for lighting. "Cnder this contract 
said institution pays said company approximately $30.00 per month. 

"This seemed an exorbitant amount to pay for electric current for 
said institution and upon further investigation the following situation was 
disclosed: It seems that the Ohio Light and Fuel company proposed to 
furnish current at regular rates for lighting the children's home, if they 
were permitted to construct a line from. the city of :\It. Vernon to said 
home at the expense of the county, over which to transmit their current 
to said home. 

"In an opinion rendered in this matter to the prosecuting attorney 
of Knox county, Attorney-General Edward C. Turner hold~ that county 
commissioners have no authority in law to enter into such a contract. 
See Opinions of the Attorney-General of Ohio, Vol. 2, 1915, page 1032. 

"Thereupon the Ohio Light and Fuel Company constructed a line to 
the children's home at its own expense and the county commissioners 
made the contract here under consideration by the terms of which the 
county will pay for a term of 120 months an excess rate over and above 
the regular rate charged other consumers . 

• "On the face of it this transaction appears only to be a subterfuge 
because at the end of 120 months the county will have really paid for the 
construction of said electric line by the excess rate required to be paid 
under the contract." 

:.\Ir. Ott cal!s attention to Section 2435-1 G. C. which provides: 

"The comm1sswners of any county may, at any time, either before 
or after the completion of any county building, invite bids and award 
contracts for supplying such building with light, heat and power, or any 
of the same, for any period of time not exceeding ten years; but none 
of the provisions of section fifty-six hundred and sixty of the General 
Code shall apply to any such contracts." 

In view of the above provisions of section 2435-1 G. C. it is eYident that the 
commissioners of Knox county in entering into a contract abon set forth sought 
to ani! themselves of the authority conferred by said section. 

The right of said county commissioners under said section to invite bids 
and to award a proper contract for supplying the buildings at the children's home 
with light, heat and power, or any of the same, can not be questioned. 

The Ohio Light and Power Company, being engaged in the business of supply
ing electricity for light, heat and power purposes to consumers within this state 
is an electric light company as defined by section 614-2 G. C. and as such is a 
"public utility" as defined by section 614-2a G. C. Said utility is therefore subject 
to the provisions of section 614-12 G. C. that 

"Every public utility shall furnish necessary and adequate service 
and facilities which shall be reasonable and just, and every unjust or unrea
sonable charge for such service is prohibited and declared to be unlawful." 

and to the further provisions of sections 614-14 and 614-15 of the General Code 
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prohibiting rebates and special rates, and the subjecting of any person, firm, corpo
ration or locality to any undue or unreasunahlc prt'judicc or disadYantage in any 
respect "hatsoe\·er. 

The question ari,es whether the contract abun referred to provides a rate for 
electric current that is prohibited by the foregoing provisions of the statutes. 

In ans\\·er to my request for additional information I am in receipt of a 
letter from Han. Charles L. Bermont, prosecuting attorney of Knox county, 
under date of October 11, which is as follows: 

''I am in receipt of your letter of October 5, requesting a statement 
of the facts in connection with the making of the contract with the Ohio 
Light and PO\nr Company, by the commissioners of this county, for fur
nishing the Knox County Children's Home with electric current. 

"When this home was about ready for occupancy it was necessary 
that the same be furnished with electric current for lighting and also for 
the operation of a motor used in connection with the heating and ventilat
ing system. 

"The home is about three miles from the city of Mt. Vernon and the 
Ohio Light and Power Company, which operates in this city, would not 
build a line to this home and furnish electric current to the county for 
the same rate as it was receiving in the city. 

"The matter was taken up with the attorney-general's office in regard 
to the commissioners building the line and it was held that the commis
sioners had no authority to do this. 

"The next thing considered was the building of a plant at the home. 
The matter was gone into and it was ascertained that this proposition 
would cost between $3,000.00 and $3,500.00, which did not include the cost 
of operation, which would cost for an engineer, alone, the sum of $60.00 
per month, judging from what we are paying at the county infirmary, 
which is $60.00 per month and board. 

"The Ohio Light and Power Company then made a proposition upon 
which a contract was entered into and I think you have the contract now 
in your office. Cnder this contract the bills for current have been running 
as follows: January, 1916, $20.20; February, $28.50; March, $26.39; April, 
$34.44; :\Ia)·, $27.21, June and July, which were paid in one bill, $42.06, 
and August, which was the last bill in, was $21.53. 

''You can readily see from a glance the reason that the contract was 
made with the power company." 

In Yie\\' of the facts as set forth in :\I r. Bermont's letter I do not think it 
can be said that the charge for electric current made by the Ohio Light and 
Power Company according to the terms of the aforesaid contract is unjust or 
unreasonable, and I am of the opinion in answer to your question that said con
tract is legal. 

Respectfully, 
EDWARD C. TGRXER, 

Attorney-General. 
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2018. 

T:\XES .\XD T.\X.\TIOX-COXTIUCT IlET\YEEX LOG.\:\ X.\TCR.\L 
G.\S .\XD FCEL CmiP.\XY ~\XD THE CITIZEXS GAS AXD ELEC-. 
TRIC CmiP.\XY OF ELYRL\, OHIO, COXSTRCED-Q"CESTIOX .-\S TO 
\\'I!ETI!El{ COXTR..\CT IS 0:-\E OF S.\LE OR .\GEXCY :\!CST nE 
DETER:\11:-\ED BY E.\CII .\GHEE:\IEXT. 

lf!hether or uot a contract bct:,·ceu a Inca/ nr distributiug gas conl/'Oil_\" aud a 
troduci11g or su{'f>lyiug colllfallj' has the /e!Jal effect of a coutract of sale or that 
of a coulroct oj G.i/CIIC.\' or jactoroyc co11 be dctcnuiucd iu a yi<·en case ouly />_\' 

iuspectiou oj the entire o[lrCCIIICnt a11d the asccrtaimue11t oj its /'rcdolllillatiuy 
characteristics. 

Tl'here the prcdoulillaliuy cllaracleristics of such a contract indicate that the 
relation of factor and pri11cipal is created thcrcl'Y such a legal effect is uot prc-
1'Cilied by a stipulation 011 t:1e tart of the Iota/ or distributiug COIII/'ally zd1ich 
amounts to a guarauty of the collection of the suppl:ying companies' proportion 
of the price of all !/OS sold to conslllllcrs. 

The coutracl bct;,·ccu The l.oyan .\'a/ural Gas aud Fuel Comtan_\' allll The 
Citi::e11s Gas and Electric Company of Elyria, Ohio, examined and lzeld to amozmt 
to a11 afJreclllcut oj ayeuc_\' and 1101 a sole. 

CmX~IlW:<, 0111o. Xowmher 11, 191Ci. 

The Tux Co111111issiou of Ohio, Columl>us, Ohio. 

Gr:;o;TI.D!EX :-I return herewith copy of a contract between The Logan X at
ural Gas and Fuel Company. a gas proclucing company, and The Citizens Gas ancl 
Electric Company of Elyria, a distributing company, which I haYe carefully exam
ined in accordance with the reque't of your letter of September 20. 

The general principles of law in the decision of the case of State Y. The 
Coshocton Gas Company han' heen dwelt upon in other opinions acldre'ssed t•J your 
commi"!Cln. I "hall not repeat such di,;cu:-'ion here. 

:\ly examination nf the ahm·e nwntionccl contract convinces me that it wit
TIL'"'"; an arrangement for the undertaking of a joint enterprise in whicl1 the 
effort,; of 1Joth companie,; are to he put forth to a common enrl, yiz.: supplying
natural g-as to consumers in the city of Elyria. 

I call attention to the following material proYisions of the contract which 
reflect upon the mai:1 qm·.;tit'n involn·d an,] nidence the character of the relatirm 
which it creates. a' I have descrihecl it: 

· "Sccoud l'arayraph 

"CommetKing with the elate hereof, the Logan Company agree' to 
.. upply and delin·r to the Distributing Company a quantity of natural gas 
for distrilmtion and sale in the said contract tl'rritory sufficient to meet and 
supply the demands therein for domestic consumption. The said gas ;;hall 
he deliYered at the point of rleJiyery hereinafter fixed, at a pressure suffi
cient to maintain a pressure of not to exceed four ounces to the square 
inch on the principal low pre"ure lines of the distributing system of the 
Di .. trihuting Company in the saicl contract territory: 

''But 

"The Di.;trihuting Compa:1y declares that it mH!erstands ancl expre"oly 
a~ru·- that the Lngan Cn111pany shall not Ire liable, directly or i•Jdirectly. 
fnr anc· ],,,.,, damage c,r injury ,u,;taim·d ],y the Distrilmting Company anrl 
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re,ulting directly nr inclirH"tly frc,m any •hnrtage 111 th~ 'upply oi ga,; or 
interrupti• 111 in the clrlin·f} thercni ror failure c ,f thl' pre--nrc nr '"' ,Juml' 
thereof ari,;ing from any can-e "·hat•~>eH·r. t·xcept th.e neglign1cc <•f \Yilful 
default of th .. Logan Company. 

"Third l'ar:l!JYc1/'h 
"The IJi,tributing Cli!11jJany agree,; that it \\·ill at all time, cluring the 

life of this contract han~ and keep its ,y,tem oi di,;trilJuting pipl'' and 
mailh in the ,aid L'Ci;ltract territor_:.. including all nc'l'<'"ary attachment•. 
connection•. >L'rYit-l' pipt, ancl appliances in, through alHl unrkr thl' stn.:l'l•, 
an~nues, allt'y,, pub! it· grcnmcb ami placLs in the ,ai<l c"ntra,·t tcn·it• >ry, 
of 't1ch a ,ize, length ancl t'apacit.) that \vith a pressure not exn·ecling f<~tlr 

ounce• to the ,quare inch on the principal low pre,sure lim·, of it, ,aiel 
distributing 'ystem, it \\ill he al>le to fully 'up pi) natnral ga, for dmm·,tic. 
industrial ancl manufacturing pnrp"q·s to all inhahitanb of the saiol con
tract territor_:., wh>> may clL·-ir~ to purcha,.e the saml' fur clcmt·;;tic. indu•
trial and mannfaeturing c,:onsnmpticnl. 

* 
"Fijth l'aruyraph 

''The Di,tributing Con].Jlany agrees that ht-ginning with the dalt' hen·of, 
it will comnH·nct· to receiYe t•nckr this contract the !--ai<l ga, from the 
Logan Company ancl clistrilmte an<! sell the ~ame through its saicl distrib
uting sptem to COlbUmer' thereof \\ ithin the ;;aiel co mtraet territory, upon 
the terms ancl co!Hlitinn•. ancl in the quantity herein prm·ickcl fc:r, and will 
continue ,o to do <luring the term of this contract as hen·ina iter li:-..e<l. 

* * 
"StT<'Ilfh }Jara.l/mf'h 

"Tht.: puinl of clelin·ry of all ga" ht•rt'Ull<ler 'hall he the ],\\' or outlet 
side of !--Uch reducing ,tation or 'lations. 

"Eighth Paragraph. 
"The Di..;trilmting- Company agrees that at all times dnring the life 

of this contract it will fully keep and perform the following covenants 
and undertakings : 

" ( ;\) Exerci,e ancl use the highest degree of care in keeping and 
maintaining the mains, lim·s, pipes, connection' and appliances of its said 
distrihuting sptem. including sen·ic:c lines to the consumer, in the highest 
and best order, repair and condition ancl free from kakagc. 

;): 

" (E) Properly connect and attach its distributing system to the said 
reducing station or stations of the Logan Company. 

" (F) Locate and furnish an office. or oftices at some co1wenient 
point or points in the sai<l contract territory (the number and location 
of such ofticcs to he approved hy the Logan Company), and employ therein 
clerk- ancl employet•s necessary to carry on the business of selling natural 
gas within 'aiel territory. 

"(H) .\t all times durin~ the continuance of this contract, to do 
any an<l all tl1ings necessary to build up, extenrl, enlarge, manage and 
concluct the saicl bminess of furni,hing- natural gas within the contract 
territory. 

* 
"Xi11tlz !'atagraplz. 

"The Distributing Colllpany agrees that the Logan Company may 
whenenr it clL·sin·s, ancl from time to time, st·ncl its properly accredited 
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agents or representatives into the contract territory, and carn·as the same 
from house to house and from business plant to plant, soliciting custom
ers or consumers of gas for the Distributing Company at the then current 
rates, but the Distributing Company shall not be charged with any of the 
cost or expense of such agents or representatives or of such solicitation, 
the whole thereof to be borne by the Logan Company; but the Distributing 
Company agrees that \\·henever a list of such new consumers or old con
sumers for additional con:;umption so secured by such solicitors is furnished 
it, it \viii make and enter into proper contracts with them and furnish 
and supply gas to all such consumers so secured, provided they are entitled 
to demand the same under the terms of the present or any new franchise 
grantetl to the Distributing Company, and provided such customers or 
consumers are to the satisfaction of the Distributing Company financially 
responsible, or make a cash deposit, or give other satisfactory evidence 
to cover future gas bills, in accordance with the rules and regulations of 
the Distributing Company and the laws of the state of Ohio. 

"Te11th Paragraph. 

"The Distributing Company further agrees that at all times during the 
life of this contract it will fully keep and perform the following cove
nants and undertakings : 

" (C) Assume and discharge all and every expense, cost, labor and 
risk incurred in the distribution and sale of natural gas within the contract 
territory between the point where delivery is made hereunder to the Dis
tributing Company at the low or outlet side of the said reducing station 
or stations and the >everal points of delivery by the Distributing Com
pany to consumers; 

"(D) Pay and discharge all taxes (this to include any tax or license, 
state, municipal or otherwise, upon the sale of the said gas within the said 
contract territory, whether based upon the sale of gas generally or upon 
the gross or net sales thereof or receipts therefrom or otherwise), and 
assessments levied at any time whatsoever on any property of the Distrib
uting Company within the contract territory, except only any taxes levied 
or assessed directly against the Logan Company and based upon its per
centage of the sale's of gas within the contract territory. 

"It being- the intent and meaning of this contract and particularly of 
sub-paragraphs (C) and (D) above that all and every tax, charge, cost 
and expense of whatsoever nature and kind incurred in the building, exten
sion, repair and operation of the said distributing system and in the 
transportation, marketing and sale of the said gas after it leaves the low 
or outlet side of the said reducing station or stations, except only any 
taxes levied or assessed directly against the Logan Company, and based 
upon its percentage of the sales of gas within the contract territory, shall 
be borne and paid for exclusiYCiy by the Distributing Company, and that 
all mains, pipes and appliances used in the transportation and marketing 
of the said gas after it leaves the said point or points of delivery shall 
be laid, maintainefl, used and owned exclush·ely by the Distributing Com
pany, and that it, and it alone, and not the Loi;an Company, shall be liable 
for any damage arising from the negligent or careless construction, repair, 
maintenance or operation of such mains and pipes between the said point 
of delivery and the consumer. 
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"Ele<:enth Paragraph. 
"The Distributing Company further connants and agrees that at all 

times during the life of this contract it will 
•'(A) Furnish all meters used by the consumers; 
·· (B) Require each consumer, domestic, industrial or manufacturing, 

to sign a contract for gas before connections are made with its pipes or 
mains or gas turned into the house or service pipe of such consumer, 
which contract for domestic, industrial or manufacturing purposes shall 
be of a form furnished by the Logan Company or first submitted to and 
approYed by it; 

* * * * 
"(F) Keep a record of the number of each meter, and the readings 

thereof, which i> connected or disconnected from its said distributing 
system, and forward each month to the Logan Company a record, giving 
the number of meters set, connected and disconnected, and showing the 
total number of consumers at the end of each month; 

" (G) Keep at its office all contracts with consumers, and also a 
full and complete record of the same and all meters used; and also such 
books of account as will fully and clearly show all accounts and contracts 
with consumers and all other transactions and matters relating to the 
sale and deJiyery of the gas hereunder; 

" (H) Give to the Logan Company and its officers, agents, attorneys 
or employees, full anrl i rce acce,s, at all rea!'onable business hours the 
books of account, contracts and records, and also any and all papers 
relating to or connected with the business of distributing and marketing 
the gas under this contract, su that such account books, contracts, records 
and papers shall be at all reasonable times open to the examination and 
inspection of the officers, agents, attorneys or employees of the Logan 
Company; 

* 
'"Twelfth Paragraph. 

"Ina,.much as the return to th<' Logan Company for the gas delivered 
hereunder is a percentage of the price which the Distributing Company 
charg-es the cnmumers thcrc·of, it is necessary for the Logan Company 
to protect itself from the sale by the Distributing Company of its gas 
at ruinous rates, and the Distributing Company therefore now covenants 
and agrees with the Logan Company, 

"(A) That it will not furnish gas free of charge to anyone without 
the written permission of the Logan Company, and then only for such 
a period of time and in such quantities as it may in writing stipulate. 

"(B) That the price charged by it for the natural gas furnished to it 
by the Logan Company distributed and sold by it to domestic consumers 
within the said city limits during the life of this contract shall not be less 
(after allowing the discount for prompt payment in the next sub-para
graph (C) proYided for) than thirty (30) cents net per thousand cubic 
fet>t. measured on a four-ounce pressure basis; 

·• (C) That it ,,·ill allnw to each domestic comumcr a discount of 
approximately ten per cent. of each month's gas bill for prompt payment 
thereof before the tenth day of the month following that in which the 
gas was con,umerl, provided the net price to domestic consumers, after 
allowing such discount, shall not be less than the minimum price fixed 
in the last preceding suh-paragraph (B). 

* * * * * * * 
" (G) Inasmuch as it 1s for the public good that the Logan Company 
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prefer dome,tic consumers along its system and conserve its supply of 
gas as long as possible ior domestic con,;umption, the Distributing Com
pany now agrees that it will sell for other than domestic consumption 
without the expre,;s written consent of the Logan Company first had and 
obtained. 

"But 
"It agrees that upon the written direction of the Logan Company, 

and not otherwise, it shall and will sell gas for industrial and manufact
uring purposes within the said city, but then only for such prices and 
upon such percentages thereof to the Logan Company, and upon such 
terms as that company may in writing direct, and such direction may, 
at the pleasure of the Logan Company, be at a'ny time 'yithdrawn, such 
withdrawal to be absolute, or the Logan Company may name new prices 
and new percentages and fix new terms upon which the Distributing 
Company will thereafter sell gas for industrial and manufacturing purposes, 
and which new prices, percentages and terms may at the pleasure of the 
Logan Company he likewise at any time and from time to time modified 
or withdrawn absolutely or new prices, percentages and terms from 
time to time again named ; 
:;: 

"Thirteenth Paragraph. 

"The Distributing Company further agrees that during the life of this 
contract it shall and will fully keep and perform the following cove
nants and undertakings: 

"(D) :\lake and deliver to the Logan Company at its general office, 
wherever the same may be located, on or before the tenth day of each 
and every month during the continuance of this contract, a full and 
complete statement upon a form approved or furnished by the Logan 
Company, showing in detail the total quantity of gas sold and delivered 
to consumers during the preceding month, analyzed in a form and man
ner directed hy the Logan Company ami the gross amount charged 
therefor, including minimum charges. 

"(C) Pay to the Logan Company at its principal office, wherever 
the same may he located, on or before the fifteenth day of each and 
every month during the running of this contract: 

" ( 1) A ,;um of money equal to (70%) seventy per cent. of the 
gross sales of gas for domestic consumption during the preceding month, 
including therein minimum charges; and also, 

"(2) A further sum of money equal to such a per cent. of the gross 
sales of gas for industrial purposes and for manufacturing purposes 
(gas for either of said purposes to be sold only upon the written direction 
of the Logan Company as hereinbefore provided for) as the Logan 
Company may in its notices directing such sales stipulate and fix. 

"It is distinctly understood that the Distributing Company guarantees 
the payment of all gas bills and that the above percentage shall be based 
upon the gro>s amount of the gas bills after allowing the discount for 
prompt payment before the tenth day of the month as provided for in 
sub-paragraph (C) of the TWELFTH paragraph hereof, and the Logan 
Company shall not be charged with any part of bad accounts. 

:j; 

''Sn·cllteellflz Paragraph. 

"The Distributing Company expressly connants and agrees that if it 
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shall default in the payment of any month's settlement or payment of gas 
for a period of fifteen days after the same falls due by the terms of this 
contract, then this contract shall, at the option of the Logan Company, 
be cancelled .and annulled, and all rights of the Distributing Company 
hereunder forfeited; except, however, that default in payment of any 
month's bill which shall arise over a bo11a fide dispute as to the same or 
any part thereof, shall not operate to terminate this contract for fifteen 
clays after such dispute is settled, provided the Distributing Company 
pays promptly when due the amount of such bill which is not disputed." 

' The above quoted material provisions of the contract clearly show that the 
transactions referab~e to it do not constitute sales. This is not a case wherein 
one party buys fungible goods from another party, with the right to dispose of 
the same according to his own will. On the contrary. the Distributing Company. 
which is to deal directly with the consumer, is to dispose of the gas only in such 
manner as is or may be consented to by the supplying company. Not all gas 
which pa,ses through the consumers' meters even is to be settled for by monthly 
payments; for provision is made in the contract for furnishing gas free of charge 
by the mutual consent of both parties; and such gas so furnished is not to be 
paid for. 

It is true that the Distributing Company must settle for such gas as is sold 
to consumers, whether it has collected from the consumers or not; but the exact 
attitude of the parties toward this stipulation is made very clear by their descrip
tion of it as follows: 

··rt is distinctly understood that the Distributing Company guarantees 
the payment of all gas bills." 

\\'bile, then, the Distributing-·company guarantees the payment of all gas bills, 
it does not agree to pay for all gas which passes into its distributing system, 
nor even for all gas which passes out of the same through the consumers' meters, 
because iL may, with the consent of the supplying company, furnish gas free to 
some consumers. 

Again, the contract expressly provides that the Distributing Company shall 
pay all taxes upon the sale of gas "except only aiiy taxes levied or assessed 
directly against the Logan Company and based upon its percentage of the 
sales of gas within the contract territory." 

It is true, as it was in the case of State v. Coshocton Gas Co., commented 
upon in pre\·ious opinions to the commission, that the local company most probably 
is conducting its business under a franchise granted by the council of the City 
of Elyria, and that by such municipal action it is recogni:>;ed as the sole agency 
engaged in the business of furnishing and selling gas to consumers. Neverthe
less, by this contract it appears that the local company is not a free agent in the 
sale of such gas within the city of Elyria. hut that it is subject in important 
particulars to the direction and control of the supplying company, so long as it 
continues to procure its gas from that source. 

On the whole, then, the relation between the two is best described as that 
of factor and principal, and the Distributing Company, regarded as a factor, may 
be likened to one doing business under a del credere commission. 

The following observations of Professor :Mechem upon the general subject 
are applicable here: (2nd Ed. :\lechem on Agency. sections 2499, 2534 :) 

"It is not at all inconsistent with the factor's situation as an agent 
merely, that he has, by special contract, undertaken to be personally respon-
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sible for the payment of the price of the goods he sells. That ordinarily 
is the common case of the del credere commission. \Vhen, however, 
the contract goes beyond that, the case is not so clear. There comes con
stantly before the courts for interpretation * * * a great variety of 
contracts * * * which present some of the aspects of an agency 
and some of the aspects of a sale, and which * * * the courts, with 
more or less of consistency determine in one case to show sale and in 
another to indicate agency, as the characteristics of agency or sale may 
seem to predominate. * * * 

"In these cases * * * names and titles applied by the parties are 
not conclusive, but the case must be determined by the essential charac
teristics of the relation attempted to be created. 

"It is ordinarily the characteristic of an agency rather than of a sale 
that the principal retains the title to the goods consigned, and to the 
thing for which they may be exchanged * * * and that the proceeds 
of them w&en sold are to be held as such and are to be accounted for 
as his property; * * * that the risk of their loss shall be his unless 
specially assumed by the other party; that the consignor shall have the 
right to determine the price and the terms and conditions of sale; that 
he shall not have the right to demand the proceeds until the goods are 
sold, * * * that the non-payment of the price for which the goods 
are sold snail be the loss of the consignor unless the other party has 
specially agreed to indemnify. * * * 

"A factor is said to act under a del credere commission when in con
sideration of an additional commission he guarantees the payment to 
the principal of debts that become due through his agency * * ·~. 

"The del credere commission of course does not mean that the factor 
agrees that he will sell the goods; or that he will either sell them or pay for 
them. or that he will pay for those which he does not sell,- though 
special contracts of that sort are sometimes made ;-but merely that, if 
he does sell them, the owner shall get his pay for them. 

"A factor acting del credere, is not on that account relieved from any 
of the duties which attach to other factors, nor is he clothed with any. 
greater authority. 

"Neither does the factor by acting under a del credere commission 
cease to be an agent, nor, does the principal lose his title to the goods 
or their proceeds or the right to pursue the purchaser "for the price." 

These general observations state clearly· the principles upon which the several 
opinions 9f this department to the commission, relative to the interpretation of 
similar contracts, have proceeded. 

Faced as we are by the decision of the courts in the Coshocton Gas Company 
case, which decision was placed upon the broad ground indicated by Professor 
Mechem, viz., that the predominating cha.racteristics of the arrangement .will deter
mine its character as a sale or an agency, we must resolve all questions which 
arise by the application of a like principle. 

Particular provisions of such contracts, therefore, are not determinative. 
Each contract must be examined to ascertain the predominating characteristics; 
and in the event that provisions are found therein which if isolated would be 
mutually inconsistent, the whole contract must be exaUlined with a view to ascer
taining what sort of provisions predominate. 

Thus, in the case of the contract between the Springfield Gas Company and 
the Ohio Fuel Supply Company, dealt with in my opinion to the commission under 
date of ;\fay 15, 1915, Opinions of the Attorney-General, volume 1, page 766, in 
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spite of a recital to the effect that upon the delivery of the gas to the distributing 
company it should be the sole property of the company, and in spite of a further 
pro\·ision for the making of settlements on the basis of gas supplied and delivered. 
I came to the conclusion that the contract was one of factorage or agency, as 
distinguished from sale, and that the question raised thereby was determined by 
the Coshocton Gas Case. The whole contract was examined in this case, to ascer
tain what were its predominating characteristics. 

Again, in the matter of the Alliance Gas & Power Company, I advised the 
commission on August 26, 1915, volume 2, Opinions of the Attorney-General, page 
1621, that the contract between that company and a supplying company partook 
rather of the characteristics of a sale than those of the creation of an agency, 
reaching my conclusion in the face of provisions of the character similar to some 
which had been found .in the Springfield Gas Company contract, because other 
provisions in the Alliance Gas Company contract tended to throw the balance on 
the side of a sale. In that particular case an express stipulation in the contract, 
to the effect that the parties agreed that the readings of the consumers' meters 
should conclusi\·ely determine the quantity of gas delivered by one party to the 
other and to be paid for by the latter, threw light upon the effect of another 
provision for periodical payments based upon gross sales instead of collections, 
and showed that the parties did not regard the latter as having the effect merely 
of a guaranty of the collection of the bills, but rather that it has the effect of 
payment· for a commodity sold and delivered. 

In the case of the Ada Natural Gas Company, upon which no ·formal opinion 
was rendered, I reached my conclusion that the question involved was governed 
by the Coshocton Gas case for substantially the same reasons which I have endeav
ored to express in dealing with the case now under consideration, being of the 
opinion the1i. as I am now, that provisions as to the basis of settlement between 
the Supplying Company and the Distributing Company, which, in connection with 
the whole contract, can not be said to have any greater effect than a mere guaranty 
of the collection of the bills, are not inconsistent with the idea of agency, but are 
merely analogous to the agreements which characterize the relation of principal 
and factor under a del credere commission. 

For all the foregoing reasons, then, I advise that the excise tax of the Citizens 
Gas and Electric Company should be based only upon the proportion of the receipts, 
which under its contract with the Logan 1\'atural Gas and Fuel Company may be 
retained by it. 

Respectfully, 
EDWARD c. TURNER, 

A ttonzey-General. 
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2019. 

ROADS AXD HIGHvVAYS-CHIEF HIGHWAY EKGIXEER KOT AUTH
ORIZED TO CERTIFY TO COUNTY COMMISSIONERS AND TO\V~
SHIP TRUSTEES HIS APPORTIONMENT OF COST OF AN 
L\IPROVE'viENT UNTIL SAME IS COMPLETED. 

The chief highway eugineer is not authorized to certify to county commissioners 
and township trustees his apportionment of the total cost and expense of a11 im
provement until the improvement is completed. 

Cou.:MBVS, OHIO, November 11, 1916. 

HoN. CLINTON CowEN, Stale Highwa}' Commissioner, Columbus, Ohio. 

DEAR SrR :-I acknowledge the receipt of your communication of October 26, 
1916, which communication reads as follows: 

"Permit me to quote below a letter r~ceived from Mr. vV. S. Howland, 
auditor of Ashtabula county, today: 

·· 'In view of the fact that we had to overdraw the bond and interest 
funds of the following state roads, viz: the Hampden-Andover, Main 
Market, Jefferson-Andover, or repudiate the bonds on account of no front
age being certified by the state. We overdrew the various bond and 
interest funds, and did not repudiate the bonds. According to the holdings 
of the attorney-general and the bureau of inspection, this is a grievous 
offense, hence, the pilgrimage by Mr. Case and myself to Columbus 
to see if we could correct this condition so we would not have to overdraw 
these various funds again, or repudiate the bonds d~ring the year of 1917. 

"'We felt pleased, while in Columbus, with your attitude and also the 
manner in which the state auditor, Mr. Donahey, looked upon this condition 
in our county, and when Mr. Halbedel, the chief state inspector, requested 
an opinion of the attorney-general our ardor was dampened. 

"'Now if the attorney-general holds against certifying by the highway 
department frontages of the above named roads, we do not see any reason 
why we should digress from the holdings of the attorney-general and 
the bureau of inspection, which would mean the repudiation of the bonds 
of the above named roads, but in view of the fact that we know you are 
willing to do anything in your power to aid us, therefore we are asking 
you to certify the frontages in the following roads, so we can place them 
upon our special assessment duplicate and collect the assessments at our 
next December installments, viz: No. 689 Hampden-Andover Inter-County 
Highway; No. 475 Section '.'I," petition No. 686; No. 816, :l\'Iain-:\Iarket 
road, Inter-County highway; Section "K," petition 24-6 No. 870; Jeffer
son-Andover, Inter-County highway No. 151, Section "J," petition No. 248, 
Dorcet section. , 

"'Trusting that you will be able to certify the assessments into this 
office at an early date, and thanking you in advance, we remain.' 

"\Ve are able to comply with Mr. Howland's request to furnish the 
apportionment of the cost and expense of improving Section 'J' of Inter
County highway No. 475, Hampden-Andover road, for the reason that this 
road has just been completed, and we have, therefore, exact figures as 
to its cost. 
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"However, the other two sections of Inter-County highway mentioned 
by :\Ir. Howland have not yet been completed and it would be necessary 
to add an estimated amount to cover the probable cost of engineering 
and inspection to the contract price in order to arrive at an approximation 
of the total cost of the work 

''You will note from a copy of letter under date of October 20, from 
:\Ir. Ray ~. Case, county highway superintendent of Ashtabula county, 
that he has made approximate estimates of the cost of engineering and 
inspection on the two improvements and indicates that the county is willing 
to pay any excess of these estimates. 

''It appears that the county authorities are eager to collect the assess
ments from the abutting property owners this year and I respectfully 
request that you advise me whether or not it would be proper for this 
department to comply with the request of :\1 r. Howland." 

The copy of the communication addressed to you by :\Ir. Ray ~. Case, 
county highway superintendent of Ashtabula county, reads as follows: 

"In compliance with your request that I file a statement of the engineer
ing and inspection on various state improvements in this county, I beg to 
submit the following: 

"On the Jefferson-Andover, I. C. H. No. I5I, Section J, the cost 
of engineering and inspection to September I, was $I,420.38. The Septem
ber payroll was $190.40. and the October payroll estimated· to be approxi
mately $200.00, and to complete the work in ::-\ovember should not exceed 
$100.00. This would make a total of $I,910.78 as the cost of engineering 
and inspection to date. The preliminary plans on this improvement cost 
$571.43, which would leave a balance of $1.339.35 as the cost of engineer
ing and inspection upon approximately one-half the length of the total 
contract. l t is rather hard to estimate the cost of engineering and inspec
tion to complete the work next year: the item of inspection is. in itself, 
indefinite, owing to the uncertainty in the progress of the work, weather 
conditions being taken into consideration, but in my judgment, we should 
allow approximately $I.40Q.OO to complete the work next year; that would 
make a grand total of $3,310.78, as the cost of engineering and inspection 
for the entire length of road: Any amount above that as agreed by :\[r. 
Howland, while in Columbus, could be paid by the county, without being 
charged against this improvement. . 

"On :\Iain-:\Iarket road Xo. I, I. C. H. Xo. 2, section K, there has 
been expended to September I, as engineering and inspection, $864.80. 
The September payroll amounted to $311.20: the October payroll will be 
approximately $391.30, and inspection for the month of Xovember, I 
would estimate to be about $200.00, making a total of $I,i67.30 as the 
total cost of engineering and inspection on that improvement. Should 
there be any payroll, engineering or inspection that would exceed this 
amount, the county will pay any excess of that amount. These amounts 
added to the estimated cost of the improvements would be as near the 
total cost as could be approximated." 

The authority of your department in the matter of apportioning the cost of an 
improvement and certifying the same to the local authorities rests entirely upon 
the provisions of section 204 of the Cass highway law, section 1211 G. C.. which 
section reads as follows: 
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"Upon completion of the improvement, the chief highway engineer 
shall inimediately ascertain the cost and expense thereof, and apportion 
the same to the state, county, township or townships and abutting property. 
He shall certify the total cost and expense of the improvement and his 
apportionment thereof to the county commiSSioners, and the trustees of 
the township or townships interested therein." 

Under the terms of the above quoted section, the chief highway engineer 
has no authority in the premises until the completion of the improvement. I, 
therefore, advise you, in answer to your question, that your department is not 
authorized to apportion anything other than the actual cost and expense of the 
improvement, which, of course, cannot be ascertained until the improvement is 
completed, and that the chief highway engineer is therefore not authorized to 
make any certificate to the local authorities in Ashtabula county until the highways 
in question are completed. 

Where bonds are issued under section 216 of the Cass highway law, section 
1223 G. C., the dates of maturity of the bonds should be so fixed that none of 
the bonds will fall due in advance of a date when it may safely be assumed the 
road will have been completed, the cost and expense thereof ascertained, appor
tioned and certified, assessments made and the first assessment collected. A failure 
to observe the above precaution has evidently produced the situation existing in 
Ashtabula county, but even where such a situation exists a compliance with section 
5630-1 G. C., 106 0. L., 495, provided, of course, the bonds have been issued since 
said section went into effect on September 3, 1915, would provide funds necessary 
for the redemption of bonds issued in anticipation of the collection of special 
assessments, where unforeseen contingencies result in delaying the collection of 
the assessments until after the date of maturity of the bonds, or the first install
ment thereof. This section provides, among other things, that bonds issued by 
county commissioners, in anticipation of the collection of special assessments, shall 
be full, general obligations of the county and that the county commissioners shall, 
prior to the issuance of the bonds above mentioned, provide for the levying of a 
tax upon all the taxable property of the county to cover any deficiency in the 
payment or collection of such special assessments. 

The above obsen·ations indicate some of the methods of avoiding embarrass
ment in a matter of this kind, but in any event thee authority of your department 
is fully defined by section 1215 G. C., supra, and the chief highway engineer is 
not authorized to act in advance of the completion of the improvement. 

Respectfully, 
Eow ARD C. TuRNER, 

A ttomey-Gmeral. 
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2020 

AUTO:\IOBILES-PERSO:\' \\"HO ALLO\\'S :\IOTOR VEHICLE TO STAND 
Il\ A PUBLIC ROAD IX XIGHT TDIE \\'ITHODT AXY LIGHTS XOT 
GVILTY OF \'IOL\TIOX OF SECTIOX 12614 G. C-:\IUXICIPAL COR
PORATIOXS ARE ACTHORIZED TO REQVIRE SUCH VEHICLES 
TO DISPLAY LIGHTS IX XIGHT SEASON, ALTHOUGH XOT IN 
:\IOTIOX. 

A person who allows an automobile to stand in a public road or highway in tfze 
night time without all}' light, is 11ot guilt)• of a violation of Section 12614 G. C. 

Cnder the pro~·isiolls of sectio11 3632 G. C. mu11icipal corporati01zs are author
ized to require that automobiles display lights in the night season, although the 
vehicles are not in motion. 

CoLUMBt:s, 0Hro, Xovember 13, 1916. 

HoN_ JosEPH \V. HoR~ER, Prvsecuti11g A ttomey, Newark, Ohio. 

DEAR SIR :-I acknowledge the receipt of your inquiry under date of November 
7, 1916, which inquiry reads as follow~: 

"Section 12614 of the Criminal Code reads as follows: 
"'Whoever operates or drives a motor vehicle upon the public roads 

and highways without providing it with sufficient brakes to control it at 
all times and a suitable and adequate bell or other device for signaling, 
or fails during the period from thirty minutes after sunset to thirty minutes 
before sunrise to display a red light on the rear thereof and three white 
lights, two on the front and one on the rear thereof, the rays of which 
rear light shall shine upon and illuminate each and every part of the dis
tinctive number borne upon such motor vehicle, the light of which front 
lamps to be visible at least two hundred feet in the direction in which 
such motor vehicle i> !JfOceeding, shall be fined not more than twenty
five dollars.' 

"A party here left their automobile standing in front of his place 
of business in the night time without any lights whatsoever. 

"I would ask your opinion whether or not this section would apply 
to a machine that is not in motion and without lights in the night season?" 

\Vhile the changes which have been made in the section are not material in 
so far as your inquiry is concerned, it should be observed that section 12614 G. C. as 
quoted by you, was amended in 103 0. L, 766, and now reads as follows: 

"\oVhoever operates or drives a motor vehicle upon the public roads 
and highways without providing it with sufficient brakes to control it at 
all times and a suitable and adequate bell or other device for signaling, 
or fails during the period from thirty minutes after sunset to thirty min
utes before sunrise to display a red light on the rear thereof and three 
white lights, two on the front and one on the rear thereof, the rays of 
which rear white light shall shine upon and illuminate each and every part 
of the distinctive number borne upon such motor vehicle, the light of which 
front lamps to be visible at least two hundred feet in the direction in 
which such motor vehicle is proceeding, shall be fined not more than twenty
five dollars. Provided, that motor vehicles of the type commonly called 
motor cycles shall display one white light in front to be visible at least 
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two hundred feet in the direction in which such motor· vehicle is pro
ceeding, and one rear combination red and white light, showing red in the 
direction from which such motor vehicle is proceeding and such rear light to 
be so placed that it will. reflect its white light upon and fully and clearly 
illuminate the distinctive license identification mark of such motor vehicle." 

A motor Yehicle which is not in motion could not be said to be operated or 
driven. It might be argued that the provision making it an offense to operate 
or drive a motor vehicle without sufficient brakes or without a signaling device 
is not related to the provision making it an offense to fail to display lights and 
that the latter provision applies to all motor vehicles on the public roads or 
highways without regard to whether they are being operated or driven. This 
construction of the statute is, however, rendered untenable by the provision that 
the light of the front lamps shall be visible at least two hundred feet in the direction 
in which the motor vehicle is proceeding. This latter provision is, to my mind, 
conclusive of the intention of the legislature. to make the provisions of .section 
12614 G. C. applicable only to motor vehicles which are in motion. 

I; therefore, advise you that a person who allows an automobile to stand 
in a public road or highway in the night time, without any lights whatever, is not 
guilty of a Yiolation of the section in question. 

Section 3632 G. C. expressly authorizes municipal corporations to regulate 
the use of automobiles and under this section municipal corporations are authorized 
to require that automobiles display lights in the night season, although the vehicles 
are not in motion. Possibly an examination will disclose that an ordinance of this 
character is in force in the municipality in which the act referred to by you was 
done, assuming that the occurrence took place within the limits of a municipal 
corporation. 

Respectfully, 
Eow ARD C. TuRNER, 

A ttornex-General. 

2021. 

ROADS AND HIGHW A YS-HO\V TO PROCEED WHERE PERSO:.T 
CLAI:\IS TO HAVE BEEN INJURED BY REASON OF XEGLIGENCE 
OF E?IIPLOYEES OF STATE EXGAGED IN COXSTRUCTING ROAD 
BY FORCE ACCOUNT-CLAD! PRESENTED TO LEGISLATURE. 

Where persons claim to have been injured by reason of the negligence of 
employees of tlze state e11gaged in co11structiug a road by force account, such 
persons may not bring a suit against the state, and there is no appropriation from 
which ~·olwztary payment of damages 11/a}' be made to them by the state highway 
department. Tlze 011ly duty of the state lziglzwa:y commissioner is to collect the 
facts and preser-Je a record of the same for use in case the persons wlzo claim to 
have been izzjured should hereafter present a claim for damages to the General 
Assembl)•. 

CoLUMBt:S, OHIO, X ovember 13, 1916. 

HoN. CLIXTOx CO\\'EX, State Highway Commissioner, Columbus, Ohio. 

DF.AR Sm :-I acknowledge the receipt of your communication of X oyember · 
8, 1916. which communication reads as follows: 
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··J am handing you herewith a letter from E .. \. :\lerkd, county highway 
superintendent of :\Iansfield, describing an automobile accident which hap
pened on the :\Iansfield-\\'ooster road, I. C. H. Xo. 164, Section ·x; Rich
land county. 

"You will note that this contract has been taken over from the original 
contractors, the Ohio Valley Construction Co., and is now being con
structed by 'force account' by the highway department under the supervision 
of :\Ir. :\ferkel. 

''I desire that you advise me what action, if any, on the part of the 
state highway department should be taken." 

The letter addressed to you by :\I r. E. A. :\Ierkel, county highway superintendent 
of Richland county, reads as follows: 

"Relative to an automobile accident on Sec. 'N' :\fansfield-\Vooster 
road, I. C. H. X o. 164: This accident happened at the following location, 
to the following men and as near as I can state from personal investigation 
in the following manner: 

"The names and addresses of the young men are Frank Wigton, 
owner of the machine, Howard Kulp, Charles Carr and Fred Moore, aU 
of Big Prairie, Ohio. 

"This accident happened at Sta. 77 on the Wooster road where a 
detour sign was placed in order to protect the portion of the road west 
of that and under construction. Sta. 77 is on a 7% grade and the automobile 
was descending the grade. The summit of this grade is so located that the 
detour sign and barricade could be observed at night by reasonably good 
lights at a distance of 200 feet. The barricade extended a part way across
the road leaving it possible for a vehicle to pass at the south and con
veniently, if they were running at a low rate of speed. About at this 
same point a road leads off of the VI/ ooster road directly south and at 
right angles to the improvement. 

·'The instructions f rum me to the parties in charge of this work have 
been very strict and plain to at all times keep the barricades and detour 
signs properly lighted at night. \Ve have had very serious trouble this entire 
season with disorderly parties stealing and destroying the lights especially 
on this road at this point. 

"I have almost positive evidence that there was no light on this 
barricade when this accident happened about 8 :30 p. m. In fact, it can 
be proved that there was no light on this barricade that night for the 
man in charge of lighting these lights, states that when he reached this 
barricade that evening, the lamp was gone. I also have evidence that this 
lamp was carried about 150 feet east of the accident, this b.eing the direc
tion the parties were approaching from, which indicates that they did 
not destroy the light. Also one of the workmen who passes this barricade 
on his way home at night states that he passed this barricade about six 
o'clock (after dark) and that there was no light on the barricade. 

"The owner and driver of this Maxwell touring car, Frank Wigton, 
states that he was approaching the barricade at about ten miles per hour. 
This statement is evidently untrue, as he also states that he was aware of 
the detour sign and barricade and that he had so short a time 
to make up his mind the safest thing to do that he deliberately turned 
his machine into the bank to avoid crashing into the barricade, which 
machine, as the evidence discloses, was turned completely over and was 
found the next morning by myself, laying on its side with the front end 
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of the car turned directly east, the direction from which it was approach
ing. All occupants of the car were bruised and hurt some, and one man, 
Howard Kulp, was taken to the hospital. I think this man had five ribs 
broken and is yet under the doctor's care in ::\Iansfield. 

"The automobile was badly demolished, and indications are that it will 
require at least $200.00 to repair the machine. The automobile is still 
where it was wrecked and the owner of the machine is awaiting the action 
of the state highway department in determining what shall be done. 
This young man has not to my knowledge employed an attorney nor 
has he made a claim for damage, but he does ·state that if the machine 
is properly repaired that he thinks all the injured men will be satisfied. 
Of this I have no assurance. 

"The prosecuting attorney and the county commissioners will not make 
any offer of settlement until the state highway department has given some 
instructions. The question to determine is as to the liability of the county 
or state for the accident and who is liable. 

"The cqntract for constructing this road was originally in the hands 
of the Ohio Valley Contracting Co., of Cincinnati, which company is now 
in the hands of the receiver and I also understand that this company's 
bondsmen have also gone into the hands of a receiver. I, as resident 
engineer, under the instructions of the state highway department, am 
constructing this road on the force account basis. 

"Any other information, if ,desired, will be provided at your request, 
if possible." 

While it is provided by section 16 of article I of the constitution of Ohio that 
suits may be brought against the state in such courts and in such manner as may 
be provided by law, yet this constitutionai provision is not self-executing and the 
legislature has never conferred jurisdiction on any court or courts to entertain 
suits against the state and has never provided a manner in which such suits may 
be brought. The persons who claim to have been injured or to have suffered 
damage to their property, by reason .of the automobile accident referred to by 
Mr. Merkel, are, therefore, unable to bring any suits against the state for the 
purpose of enforcing the payment of damages. A reference to the several appro
priation measures passed by the eighty-first general assembly discloses that no 
appropriation was made for the uses and purposes of the state highway depart
ment from which appropriation it would be lawful for your department to make 
voluntary payment to the persons who were injured or whose automobile was 
damaged, even should an investigation disclose that the accident in question was 
due to the negligence of the agents of the state and that the injured persons 
were without fault. 

I, therefore, advise you that there is no action which the state highway depart
ment may lawfully take in the premises other than to collect all the facts and 
preserve a record of the same on the files of the state highway department for 
the future use of any legislative committee to which the matter might be referred, 
in case the persons who claim to be injured should pursue the only course open to 
them in the matter of obtaining redress from the state and hereafter present a 
claim or claims to the general assembly. 

Respectfully, 
EDWARD c. Tt:R:olER, 

A llnrllc_\'-Genaal. 
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2022. 

TI~1ES OF HOLDIXG COURT-PUBLICATION OF ORDER REQUIRED 
BY SECTIOX 1519 G. C. SHOULD BE ~fADE IX ACCORDA:i'JCE WITH 
SECTIOX 6252 G. C.-~EWSPAPER. 

Publicatioll of order required by sectiou 1519 G. C. should be made in accord
alice with scctio11 6252 G. C. 

CoLt:li!BL"S, OHIO, Xovember 13, 1916. 

Hox. HENRY \\". CHERRINGTON, Prosecuti11g Attome:y, Gallipolis. Ohio. 
DEAR SIR :-1 am in receipt of your letter under date of October 18, 1916, 

which is as follows: 

"The clerk of courts asks me for an op1mon on the following: 
"'By section 6252 the order fixing the times for holding court required 

publication in two newspapers of opposite politics. Since then section 1519 
(103 0. L. 442) has been re-enacted and apparently is the latest law on the 
subject and permits publication of the order of the court of appeals in one 
or more newspapers. I now desire to know whether I am required to make 
publication as provided in section 6252.'" 

Section 6252 G. C., to which you refer, provides in so far as the qu,estion at 
hand is concerned as follows: 

"Section 6252: * * *An order fixing the times of holding court 
* * * shall be published in two newspapers of opposite politics at the 
county seat, if there be such newspapers published thereat. In counties 
having cities of eight thousand inhabitants or more, not the county seat 
of such counties, additional publication of such notices shall be made in 
two newspapers of opposite politics in such city. * * * " 

This statute was originally enacted in an act found in 73 0. L. page 75, 
which act was passed on March 25, 1876. In section 2 of said act (section 4357 
R. S.) it was provided: 

" * * * Orders fixing times of holding courts * * * shall be 
published in two newspapers, one of each political party, if there be two 
papers of different political principles printed within said county in each 
of the several counties of this state * * * " 

In said act it is further provided for German advertisement. The proviSIOn 
for the additional publication in cities not county seats was provided for in an 
amendment to said section 4357 R. S., 86 0. L. 258, passed April 12, 1889. The 
said sections were not materially changed in the enactment of the general code 
m 1910 and stand as section 6252 of the general code. 

Section 1519 G. C., (103 0. L. 412) provides: 

"Upon receipt of such order signed by the judges of his district, 
the clerk of the court of appeals shall immediately enter it on the journal 
of the court of appeals of his county, which entry shall be sufficient evi
dence as to the legal terms for holding the courts as therein ordered. The 
clerk shall cause a copy of the order to be published in one or more news
papers of general circulation in such county once a week on the same 
day of the week, for three consecutive weeks." 
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The original act from which section 1519 G. C. (103 0. L. 412) originated 
is found in an act to provide for the organization of circuit courts, 81 0. L. 168, 
passed April 14, 1884, at which time the original of section 6252 G. C. was in 
force, and was given the section No. 454b of the revised statutes. 

Section 454b R. S. provided that immediately upon the first day of October 
the circuit judges should issue to the clerk in each county a written order fixing 
the time of the commencement of each term of the circuit court, which the clerk, 
upon receipt thereof, was to immediately enter upon the journals of the court, 
and it was further provided "such clerk shall cause a certified copy of such order 
or orders to be published in one or more newspapers of general circulation in 
such county once a week, on the same day of the week, for three consecutive 
weeks." 

On February 7, 1885, there was an act passed to revise and consolidate the 
statutes relating to the organization and jurisdiction of the circuit and other 
courts, 82 0. L. 16. In section 449 it was provided that the clerk of the circuit 
court should cause a copy of the order of the court fixing the term of court "to 
be published in one or more newspapers of general circulation in his county, once a 
week, on the same day of the week, for three consecutive weeks." In section 
458 of said act the clerk of the common pleas court of each county upon the receipt 
or an order fixing the term of court was required to cause a copy to be published 
"in one or more newspapers of general circulation in his county, once a week, 
on the same day of the week, for three consecutive weeks." Section 449 herein
before referred to was amended in 83 0. L. page 30. 

A comparison of the language of section 1519 G. C. with the original thereof 
will disclose that there has been practically no change made in the phraseology. 

It appears, therefore, that at the time of the enactment of the original of 
section 1519 G. C. the original of section 6252 G. C. was in full force and effect, 
and the question then arises as to whether or not the provisions of section 1519 
G. C. having been later enacted should be considered as changing the provisions 
of section 6252 G. C. 

The provisions of section 1519 G. C. are to the effect that a copy of the order 
is to be published in one or more newspapers of general circulation for three 
consecutive weeks. 

Section 6252 G. C. provides that if there are two newspapers of opposite 
politics at the county seat publication shall be made there. And if there are one 
or more newspapers of opposite politics in a city of eight thousand inhabitants 
or more not a county seat in the county, such publication should be made there. 
There is nothing in the statute as to the number of insertions to be made. It 
may be possible that in certain county seats there are not two newspapers of opposite 
politics published, and if such is the case then the publication would be made in 
only one newspaper. It does not seem to me, therefore, that there is such a conflict 
between the two statutes that it can be said that section 1519 G. C. is exclusive 
of the provisions of section 6252 G. C. but rather that the two may be read together 
without in any way doing violence to the language of either. If there are two 
newspapers of opposite politics at the county seat an order fixing the time of 
holding court should be printed in such newspapers. If in such county there is a 
city of eight thousand inhabitants or more, not a county seat, additional publication 
shall be made in two newspapers of opposite politics if there be such in such city, 
and under the provisions of section 6253 G. C. pubiication shall be made in a 
newspaper printed in the German language. The time of publication is fixed by 
the provisions of section 1519 G. C., Section 6252 G. C. not providing for the time 
of publication. 

Answering your question specifically, therefore, I am of the opinion that the 
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order fixing the times of holding court is required to he made in accordance with 
the provisions of section 6252 G. C. in all cases wherein said provisions are appli
cable. 

2023. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney-General. 

AGRICL'LTURE-;-CORX BOYS' TRIP-CERTAIN ITE~IS OF BILL OF 
T. P. RIDDLE APPROVED AND DISAPPROVED FOR 1916. 

CoLt::IIBt:S, OHIO, X ovember 14, 1916. 

Tlze Board of Ayriculture, Columbus, 0/zio. 

GExTLD!EX :-Under date of October 17, 1916, you wrote me a letter to the 
following effect: 

"In the opinion X o. 1948, dated September 29. 1916. you advised that 
~I r. T. P. Riddle, who conducted the corn boys' trip to \.Yashington in the 
year 1915; was an independent contractor in so far as the trip proper was 
concerned. I herewith hand you a letter which T received from ~lr. Riddle. 
dated October 13th, which is self-explanatory, together with an itemized 
statement as furnished by him, which he asks the board of agriculture to 
pay. 

"I respectfully request your advice whether items :\os. 1. 2, 8, 9, 10 and 
II are just claims against the state, and should be paid by the board of 
agriculture." 

The letter of ~I r. Riddle, referred to above, is as follows: 

"I am enclosing herewith a copy of a statement to the amount of 
$1.067.24, addressed to the State Board of Agriculture over eight months 
ago. 

"Each item of this statement was substantiated by receipt or citation of 
authority. Further, every item of this statement was approved for pay
ment by the State Board of Agriculture or by its duly authorized agents. 

"I presume that the payment of this account was being held up as a 
club to force my acquiescence to the demand of the State Board of Agri
culture for the surrender of the records involved in the handling of last 
year's Buckeye corn special tour. 

"In view of the attorney-general's ruling :\o. 194H, which sustains 
me in my contention that l was an independent contractor in the handling 
of the 1915 Buckeye corn special tour, I fail to appreciate the cause for 
further delay, and I respectfully request hereby that the account he 
paid within the next ten days. The failure of the State Board of Agri
culture to pay this account within the time limit stated will necessitate 
my· suing for its collection." 

Since that time we have had a conference in regard to tlie vanous items 
to which you refer. 
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Item I is as follows: 
Office expense. on account, 10-1-15 to 12-31-15 ____________________ $.208 28 

In regard to ihis item I have examined the account which was submitted 
by :\lr. Riddle wherein he set forth fully the items of expenditure and the receipted 
bills therefor. All of said expenditures seem to han been for legitimate office 

· expenses. As :\1 r. Riddle was permitted to conduct his office at Lima. Ohio, as 
director of junior contests I can see no reason why this bill should not he :ludited 
and paid. 

Item li is as follows: 
TraYeling expenses, on account, 10-19-15 to 12-31-15 _______________ $6i.86 
I have examined the detailed account submitted by :\I r. Riddle in this regard 

and find that it is for expenses incurred by him in traveling on behalf oi the state 
and can see no reason why said bill should not be paid. 

ftems VIII and IX are as follows: 
B. C. S. T. Ticket 1242, T. P. Riddle-------------------------------$59.25 
B. C. S. T. Ticket 1099, Florence Jackson ___________________________ 59.25 

These items were distinctly covered in opinion X o. 1948 to the effect that :\Ir. 
H.iddle being an independent contractor required to furnish a certain sen·ice and 
at a certain price, and his stenographer taken along to act as secretary. would not. 
be entitled to their expenses from the state. 

Item X is as follows: 
B. C. S. T. Ticket 1204, X L. BunnelL _____________________________ $59.25 

This item was also covered by opinion No. 1948 to the effect that the members 
of the board of agriculture would not he authorized to take the trip at the state's 
expense. 

Item XI is as follows: 
B. C. S. T. Ticket 1289, ]. R. Clarke--------------------------------$59.25 
I have· personally consulted 11r. ]. R. Clarke and am informed by him that 

he was at that time an employe of the state; that the committee of junior contests 
which was a committee of the board of agriculture in charge of the matter, and 
also the secretary of said board directed him to go on said trip in order to see 
that only those who were properly entitled to take the trip were carried on the 
trip and further to help see that the contract of Mr. Riddle was properly carried 
out. I am therefore inclined to the opinion that :\Ir. Clarke's expenses are properly 
chargeable. 

This answers all of the items inquired about. 
Respectfully. 

EDWARD C. T'URXER. 

Attorney-General. 
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2024. 

BL"ILDI:\"G .\:\"D LO.\:\" ASSOCIATIOXS-DEPOSITORS :.JAY WITH
DR.\\\" FL":\"DS BY :\"OX-:\"EGOTIABLE ORDERS-S.\:.!E .\SSIGX
.\BLE-SECTIO:\" 9652 G. C. COXSTRL'ED. 

l.:uder section 9652 G. C., depositors in a buildiug aud loau assooatzon may 
withdraw funds by non-negotiable orders, which orders are assignable, and may be 
houored aud paid by such building aud loan associatiou u:hen presented by an 
association. 

Au order by a depositor upon funds in a building a11d loan association which 
is 110t payable "to order or to bearer'' is 1101!-llegotiab/e Zl'ithiu the mea11i11g of 
sectiou 9652 G. C. -

CoLt:MBCS, OHIO, :\" 0\·ember 14, 1916. 

Hox. L. G. SILB.\CGH, l11spcctor of Building a11d Loan Associati01zs, Columbus, 0. 

D~:.\R Sm :-I ha,·e your letter of October 20. 1916, in which you request my 
opinion as follows: 

''In the enumeration of powers granted to building and loan associa
tions of this state are the following: 

·• ·General Code Section 9651. To permit members to withdraw all or 
part of their stock deposits, at such times, and upon such terms as the 
constitution and by-laws provide. * * * 

··"Section 9652. To permit withdrawal of deposits upon such terms 
and conditi~ns as the association provides except by check or draft. But 
no such association shall be permitted to carry for any member or depositor 
any demand, commercial or checking account. X othing in this chapter 
shall preYent members or depositors from withdrawing funds by non
negotiable orders.' 

"The -------------- Savings Company, a building and loan association 
oi this state. hao allowed the withdrawal or deposits, copies of the requests 
of which are as follows: 

"(A) 
------------· Ohio, Oct. 9, 1916. ?"\ o. ___ _ 

"The ------------ Savings Company, pay to -------------- (payee) 
------------ $50.09 fifty and 9-100 dollars. 

" (Signed) (Depositor.) 
"On the. back thereof is the endorsement of the 'payee' which is 

followed by endorsement: 'Pay The ------------ SaYings Co., or order. 
"The ------------ Bank Co. 

"(Signed) 
"Cashier. 

''On the face is stamped 'paid October 14. 1916,' by 'The ______________ _ 
Savings Company.' 

"(B) 
------------ Ohio, Oct. 13, 1916. Xo. ___ _ 

"The ------------ Savings Company pay to The ------------ Bank 
$50.00 fifty ------------ dollars. 

" (Signed) (Depositor.) 
"On the back thereof is the following endorsement: 'Pay to the order 

of ------------ Saving Co., The ---------~-- Bank, ------------· Ohio. 

'(Signed) -----------------------
'Cashier.' 
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"On the face Is stamped 'paid Oct. 14, 1916,' by 'The -----------
Savings Company.' 

"(C) 
------------, Ohio, :\larch 25. 1916. :\ o. 44. 

"The ------------ Savings Company. Pay to ------------ ourseh·es 
------------$3.000.00. Three thousand ___________________________ dollars. 

"The ____ --------------··-- _________ Bank 
.. By ______ (Signed)------------------~-------------

,,'Assistant Cashier.' 
··on the face is stamped 'paid :\Iarch 27, 1916.' By 'The ______________ _ 

Savings Company.' 
''I also enclose fulJ cppies of the originals of these instruments for your 
inspection. 

"The by-laws of this building and loan association contain the folJow
ing provisions relative to withdrawal of these deposits: 

·• 'Special depositors. and alJ other depositors, whose deposits are not 
pledged to the company. may as a general rule, upon written application 
to the secretary or general manager, withdraw all, or any part, of their 
credits or deposits, at any time without pr.evious notice; but to protect 
the interest of depositors and borrowers, and avoid sacrifice of securities, 
sixty days written notice of withdrawal may at any time be required, and 
the right to interest on special or other deposits shalJ cease with any 
application to withdraw. AU persons withdrawing shall be entitled to 
receive the amount of aU credits, or any part thereof, at the time of the 
application to withdraw. The required notices to withdraw shalJ be filed 
in the order in which they are received, and paid from the regular 
receipts of the company in the order in which they are filed as fast as 
75%' of the regular receipts of the company wilJ pay them; but, the board 
of directors may, at its discretion, use aU the regular receipts to pay 
withdrawals. AU withclra\vals shalJ be taken from the oldest deposits, and 
no withdrawal from any one account or certificate shalJ exceed one thou
sand dollars in each thirty clays of other pending applications for with
drawal: but, the board of directors may. at its discretion. pay withdrawals 
not exceeding twenty-five clolJars at any one time, nor exceeding one hun
dred dollars within thirty days. regardless of the order of application.' 

"The depositor is required to sign the following statement in the pass
book issued to him for such deposits: 

"'It is understood that the account evidenced by this pass-book is not 
a demand, commercial or checking account, and that I have no right to 
demand the withdrawal or payment of any part thereof except upon the 
written application and notice above set forth, and then only by non
negotiable orders. 

"I desire your opmwn as to whether funds in a building and loan 
association in this state can be withdrawn in the manner and form as 
indicated by the foregoing instruments" 

Under section 9652 of the General Code, quoted in your letter. a building and 
loan association is not permitted to carry a demand or checking account for any 
member or depositor, or to permit the withdrawal of deposits by check or draft. 
It may permit withdrawal of deposits in any other manner, however. upon such 

. terms and conditions as it may choose to prescribe in its constitution and by-laws, 
and may permit withdrawals by non-negotiable orders. 

The question presented is whether the so-called "request" upon which with-
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drawal or deposits hy depositors is permitted hy the building and loan as,ociation 
under consideration are checks or drafts, the use of which is forbidden hy the 
General Code or non-negotiable orders the use of which are permitted. 

Section 8106 oi the General Code. defining the essentials of a negotiable 
instrument, is as follows: 

"An instrument to be negotiable must conform to the following re
([Uirements: 

"1. l t must be in writing and signed by the maker or drawer; 
"2. lt must contain ·an unconditional promise or order to pay a sum 

certain in money; 
"3. :\I ust he payable on demand. or at a tlxed or determinable future 

time : 
"4. :\! ust he payable to order or to hearer: and 
"5. \\'hen the instrument is addressed to a drawee, he must he named 

or otherwise indicated therein with reasonable certainty." 

l t will he obsen·ed that such an instrument, as one of the qualifications of 
negotiability, must he made payable to order or bearer. 

Section 8290 of the General Code defines a check as follows: 

''A check is a bill of exchange drawn on a bank payable on demand. 
Except as herein otherwise provided, the provisions of this division appli
cable to a hill of exchange payable on demand apply to a check." 

The term "(!raft" is commonly employed as a synonym for either a bill of 
exchange or check. (Cudahy Packing Company' v. Smith, 75 Fed., 473.) Section 
8231 of the General Code defines a "hill of exchange" as follows: 

''A bill of exchange is an unconditional order in writing addressed 
by one person to another, signed by the person giving it, requiring the 
person to whom it is addressed to pay on demand or at a fixed or deter
minable future time a sum certain in money to order or to bearer." 

It follows that the words of negotiability "to order" or "to bearer," which 
by virtue of the definition contained in section 8231 of the General Code, supra, 
are necessary in a proper bill of exchange are also essential in a check, and that. 
checks and drafts are, within the meaning of section 9652, negotiable instruments. 

In none of the "requests" set forth in your letter as exhibits (A), (B) and 
(C) are words of negotiability found which must be used before such an instru
ment can come within the definition of a check or draft. 

The by-laws of the association under consideration, as quoted in your letter, 
and the statement which the depositor is required to sign are further indicati\·e 
of the right of the parties, and that such orders are not intended or treated as 
negotiable. The fact that such orders are assigned and the assignment recognized 
and the assignee treated as the owner thereof does not add to them the quality of 
negotiability. The assignee takes such orders subject to all the equities which may 
exist between the drawer and the drawee, and therefore I am of the opinion that 
the funds deposited in a building and loan association may be withdrawn by a 
depositor in the manner and f.orm indicated in exhibits (A), (B) and (C) set 
forth in your letter. 

I am force(} to the conclu,ion just expressed 'oldy hy reason of the provisions 
of section 9652 G. C.. authorizing withclrawal of deposits from building and loan 
associations by non-negotiable orders. I believe, however, that the practice of 
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permitting such orders to be assigned and of passing from hand to hand and 
being used to all intents and purposes as checks is an extension of power beyond 
the legislatin intent and contrary to the spirit of the building and loan act as 
e\·idenced by other provisions of the General Code. and should be corrected by 
further legislation. 

2025. 

Respectfully, 
Eow ABD C. TUR;'\ER, 

Attorney-General. 

BOARD OF EDUCA TIOX-BOXDS ISSUED FOR PURPOSE OF PUR
CHASING SITE WHEREO::\ TO ERECT HIGH SCHOOL BUILDING
}fAY !\OT BE USED FOR ERECTIOX OF GRADE SCHOOL BUILD
ING. 

· The proceeds of bonds issuL by the board of educatio11 of a school district 
for the purpose of ptwchasing a site whereon to erect a high school building and 
for the construction of such building, maJ' not be used by said board for the erec
tion of grade school buildings. 

CoLLUMBus, OHIO, November 15, 1916. 

Ho:-.r. FRANK B. PEARSON, Superintende11t of Public l11struction, Colwllbus. Olz:o. 

DEAR SIR:-Your letter of November 13th is as-follows: 

"The l'vliddletown board of education has now on hands to the credit 
of the building fund $37,000, derived from sale of bonds without a vote 
of the people under section 7629 G. C., and under a resolution of said 
board worded in part as follows: 

" 'That the bonds of said city school district of Middletown, Ohio, be 
issued and sold according to law in the sum of $37,000 for the purpose 
of purchasing real estate whereon a high school building may be erected 
and for the purpose of improving said land when so acquired.' 

"The board of education will be delayed seriously by coondemnation 
proceedings in securing land for a high school building, and in this con
nection it may be stated that on August 8, 1916, by vote of the people, 
the board now has the right to issue $200,000 in bonds for high school uses. 

"Can the board of education under the circumstances use the $37,000 
above mentioned to erect grade school houses?" 

From your statement of facts it appears that subsequent to the time the 
board of education of the Middletown city school district, acting under authority 
of section 7629 G. C., issued and sold bonds in the sum of $37,000 for the purpose 
of purchasing real estate whereon a high school building might be erected, and for 
the purpose of improving said land when so acquired, said board of education 
submitted to the qualified electors of· said school district the question of issuing 
$200,000 of bonds for said purpose and the vote of said electors was favorable 
to said issue, so that it is not now the desire of said board of education to use 
said sum of $37,000 realized from the sale of the bonds first above referred to, 
for the purpose for which said bonds were issued. You inquire whether, upon 
the facts stated. said board of education may use said sum of $37,000 for another 
and different purpose. i. e .. for the erection of grade school buildings. 
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Section 5654 G. C. (103 0. L. 521) provides: 

"The proceeds of a special tax, loan or bond issue shall not he u,:ed 
for any other purpose than that for which the same was levied, issued or 
made, except as herein provided. \\'hen there is in the treasury of any 
city, village, county, township or school district a surplus of the proceeds 
of a special tax or of the proceeds of a loan or bond issue which cannot 
be used, or which is not needed for the purpose for which the tax was 
levied. or the loan made. or the bonds issued, all of such surplus shall be 
transferred immediately by the officer, board or council having charge of 
such surplus, to the sinking fund of such city, village, county, township 
or >chool district, and thereafter shall be subject to the uses of such sinking 
fund." 

In view of the above pronswns of section 5654 G. C. it seems clear that 
inasmuch as the board of education of the school district referred to in your inquiry 
does not desire to u~e the proceeds of the bonds in question for the purpose for 
which said bonds were issued, it is the duty of said board to transfer said sum 
to the sinking fund of said district in compliance with the requirement of the 
latter part of said section. 

I am of the opinion, therefore. in answer to your question that said board 
of education may not use said sem of $37.000 for the purpose of erecting grade 
school buildings. Respectfully, 

2026. 

Enw ARD C. Tt:R~ER, 

Attorney-Cell era/. 

ROADS A.!\'D HIGHWAYS-LAKD LYING OUTSIDE AN INCORPORATED 
VILLAGE ABUTTING A ROAD IMPROVEMENT CARRIED FORWARD 
BY STATE WHICH LAND IS OWNED BY VILLAGE-IS ASSESS
ABLE FOR IMPROVEMENT. 

Land lying outside an incorporated village and abutting on an inter-county 
highway improvement carried forward by the state highway department, which 
land is owned and used by said village in connection with its system of water works, 
may be assessed for a portion of the cost and expense of said inter-county high
way improvement, subject to the limitation expressed in section 1214 G. C., zchich 
assessment must be made according to the benefits accruing to the land in qui?'stion. 

CoLUMBUS, OHIO, November 15, 1916. 

Hox. FRED Vv. McCoY, Prosecuting Attomey, Carrollton, Ohio. 

DEAR SIR :-I acknowledge the receipt of your request for an opinion under 
date of November 10, 1916, which request reads as follows: 

"The trustees of Fox township, Carroll county, Ohio, will meet on 
the 2d day of December, 1916, to apportion the cost and expense of the 
improvement of section D, Carrollton-Salineville road, Inter-County high
way No. 377, and desire to know if, in your opinion ,two or three acres of 
land abutting on said improvements used by the village of Salineville, 
Ohio, in connection with their system of water works for said village can 
be assessed their portion of the cost and expenses of said improvement." 
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assume that the land to which you refer IS owned by the village of Saline
ville. 

I learn from the records in the office of the state highway commissiOner that 
no part of the road improvement referred to by you extends into the village of 
Salineville and that the tract of land abutting on the improvement and used by 
the village of Salineville lies outside the corporate limits of that village. As a 
matter of fact, the entire road improvement is situated in Carroll county, while 
the ,·illage of Salineville is located entirely within the adjoining county of Colum
biana. 

A very similar question, and one the answer to which is decisive of the question 
submitted by you, was considered by me in opinion No. 1192, rendered to Hon. 
T. B. Jarvis, prosecuting attorney of Richland county on January 21, 1916. The 
third question considered in that opinion related to the right of the county to 
assess a part of the cost of a road improvement constructed under the pro
visions of section 6956-1 et seq. of the General Code, now repealed, against a 
tract of land owned by the city of Mansfield and lying immediately south of the 
improved road in question, which land was used for a sewage and garbage dis
posal plant and was situated outside the limits of the city.· Section 6956-10 G. C., 
now repealed, being the section under which the assessment considered in that 
opinion was to be made, provided for an assessment upon the owners of real 
estate lying and being within one mile from either side, end or terminus of the 
improvement, according to benefits. It was pointed out that this provision was 
general in its nature and contained no exemption as to property owned by a 
municipality, and after citing and discussing a number of authorities in the opinion 
in question it was held that the land owned by' the city, and lying outside the 
city limits and used for the purpose of a sewage and garbage disposal plant, 
might be assessed for a part of the -:ost and expense of the imorovement in ques
tion, which assessment, like all others, must be made according to the benefits 
derived from the improvement. 

The section tinder which assessments are to be made in the matter of the 
improvement referred to by you, being section 1214 G. C., is also general in its 
terms and contains no exception as to property owned by a municipality, it being 
provided in the section in question that ten per cent of the cost and expense of 
improvement, excepting therefrom the cost and expense of bridges and culverts, 
shall be a charge upon the property abutting on the improvement, providing the 
total amount assessed against any owner of abutting property shall not exceed 
33% of the valuation of such abutting property, for the purposes of taxation, and 
that the township trustees shall apportion the amount to be paid by the owners of 
the abutting property, according to the benefits accruing to the owners of the land 
so located. 

In accordance with the view expressed in opinion X o. 1192 of this department, I 
advise you, in answer to your inquiry, that the land referred to by you, abutting 
on the improvement and owned and used by the village of Salineville, in connec
tion with its system of water works, may be assessed for a portion of the cost and 
expense of the inter-county highway improvement referred to by you, subject 
to the limitation expressed in section 1214 G. C., which assessment must, of course, 
be made according to the benefits accruing to the land in question. 

I am enclosing for your information a copy of opinion No. 1192, referred to 
above. 

Respectfully, 
EDWARD C. TURNER, 

A ttorney-Ge11eral. 
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202i. 

STATE LIQliOR LICEXSIXG BOARD-CHARGES FILED AGAIXST 
COCXTY LICEXSE CmL\IISSIOXER-STATE BOARD HAS POWER 
TO HEAR CHARGES-XOT AFFECTED BY REASOX OF INDICT
:\fEXT AGAIXST SUCH COUXTY LICENSE "C0:\1:\IISSIONER 

The poa•cr of the state liquor lice11Si11g board to hear a11d determine charges 
agai11st a couut:y licc11se commissioner, pursua11t to the provisions of section 1261-
25 G. C .. 103 0. L., 219, is uot affected by the fact that such cozmty liceuse com
mzsSIOIICr is uuder indictmeut for a crimi1zal offense fozmded upon the same trans
actiolz upo11 which the charges before the state liquor licensing board are based. 

CoLUMBUS, 0Hro, November 15, 1916. 

THE ST.\TE LIQUOR LICENSING Bo.\RD, Columbus, Ohio. 

GEXTLE:IIEX :-Yours under date of Xovember 2, 1916, 1s as follows: 

"In view of the pending indictment against F. G. Searle, member of 
the Darke county liquor licensing board, we would like to ask your opinion 
as to whether this board would have authority to try Mr. Searle on the 
subject involved in that indictment while said indictment is pending . 

.. The liquor license code provides that a member of a county board 
may be removed after a hearing of which the member has been given a 
thirty day notice, but we are at a loss to know whether we could compel 
:\Ir. Searle to go into a hearing of the matter while the indictment is 
pending." 

Section 10 of the liquor license law, section 1261-25, 103 0. L, 219, provides 
as follows: 

"Any county license commtsswuer may be removed by the state board 
in case of misconduct in office,. bribery, incompetency, any gross neglect 
of duty or gross immorality, upon a hearing, thirty days' notice having 
been given to the commissioner whose removal is considered, as well as 
to the attorney-general, who may attend the hearing and represent the 
state: and the decision of the state board shall be final." 

This section confers upon the state liquor licensing board full authority to 
remove a county license commissioner for any of the causes therein enumerated, 
subject only to the conditions and limitations there prescribed. The provisions 
of this section relate only to the removal of the individual in question from the 
office of liquor license commissioner and in no sense operate to impose upon the 
individual any criminal penalty for any conduct which may be the subject of 
charges upon which the removal of the license commissioner is sought and the 
proceedings for the removal of such officer here authorized are wholly independent 
of any criminal prosecution which may be based upon any conduct of such county 
liquor license commissioner. That the transactions of a county liquor license 
commissioner are the basis of a criminal prosecution in no way impairs the author
ity of the state liquor licensing board to entertain charges against such commis
~ioner. based upon the same transaction, when there is involved therein or the 
same constitutes misconduct in office, bribery, incompetency, any gross neglect of 
duty or gross immorality. 



1782 OPINIONS 

am. therefore, of opuuon, in answer to your inquiry that the iact that the 
cou!ltY liquor license commissioner is under indictment in no way affects the 
authority of the state liquor licensing board to hear and determine charges against 
such county license commissioner, pursuant to the provisions of section 1261-25 
G. C., supra. 

The question of the policy or expedience of hearing such charges prior to a 
final disposition of the criminal prosecution is a matter for determination by the 
state liquor licensing board. 

Respectfully, 
· Eow ARD C. TuRNER, 

A ttorne:y-Ge11eral. 

2028. 

COUNTY AGRICULTURAL SOCIETIES-BOARD OF AGRICULTURE 
SHOULD INTERPRET ITS OWN RULES RELATIVE TO SUCH 
COUNTY SOCIETIES. 

The rules adopted by the board of agriculture governing the conduct of the 
affairs of county and district agricultural societies are subject to the interpretation 
and application of the board of agriculture in issuing the certificate that the laws 
of the state and the rules of the board have been complied with -as required by 
section 9880 G. C. 

CoLUMBUS, 0Hro, November 15, 1916. 

HaN. P. A. SAYLOR, Prosewting Attorney, Eaton, Ohio. 
DEAR Srn :-I acknowledge your request for an opinion, which is as follows: 

"::\1y attention has been called to the rules 'for the organization and 
management of county agricultural societies, adopted by the state board 
of agriculture, January 24, 1916,' rule 5 of which is as follows: 

"'Rule 5. Directors, other than the treasurer, shall receive an amount 
not exceeding $3.00 and mileage of five cents per mile one way in at
tending each meeting and conducting the affairs of the society. No allow
ance shall be made to exceed twelve meetings each year, nor shall any 
funds, accumulations, profits or property of the society, or any portion or 
part thereof, be in any manner, except as above used, expended, delivered 
to or for, the individual benefit of any member or officer of the board of 
directors, or any other ·person or persons, as a share, gift or dividend in 
the proceeds or property of the society. The treasurer and secretary 
may receive compensation for their services. The election of officers by 
the board of directors shall be by ballot in all cases.' 

"The officers of said society asked for my interpretation of Rule 5, 
and gave me the following facts : 

"Several of the officers of the society, in order to promote the welfare 
of their department and make that department a success, especially that 
department with reference to speed horses, have been compelled to visit 
other fairs and solicit entries from these fairs to attend at our fair here 
'Mr. Haston of our board, and his predecessor in that department, have 
always gone to Troy, Ohio, and got as many of the speed horses to come 
from Troy to our fair as he could, by the use as to location and size of 
purse and the next point to be shipped to. It is the belief of our board 
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that unless this effort was made by the speed department and probably 
some of the other departments, that our fair would be below the stand
ard, because of lack of entries. Then, too, several members of the society 
have gone down to our fair grounds and have done manual labor on the · 
grounds along with other hired laborers, in getting the buildings in shape 
to house the exhibits, etc. These members have expense accounts. None 
of them are so very heavy, but they are for moneys actually spent, or 
labor actually performed in order to make the fair a success. Is there 
no way that they can be reimbursed? 

"I am mailing a copy of this letter to the state board of agriculture 
and ask that you take the matter up with them and advise with reference 
to the section. applied to the facts as given above. 

"There is no doubt in my mind that there is a moral obligation to 
pay these bills, but whether it can be done legally or not is another question." 

Section 9880 G. C. provides as follows: 

"When thirty or more persons, residents of a county, or of a district 
embracing one or more counties, organize themselves into an agricultural 
society, which adopts a constitution and by-laws, selects the usual and 
proper officers, and otherwise conducts its affairs in conformity to law, 
and the rules of the state board of agriculture, and when such county 
or district society has held an annual exhibition in accordance wi.th the 
three following sections, and made proper report to the state board, then, 
upon presentation to the county auditor, of a certificate from the president 
of the state board attested by the secretary thereof, that the laws of the 
state and the rules of the board have been complied with, the county auditor 
of each county wherein such agricultural societies are organized, annually 
shall draw an order on the treasurer of the county in favor of the presi
dent of the county or district agricultural society for a sum equal to two 
cents to each inhabitant thereof, on the basis of the last previous national 
census. The total amount of such order shall not in any county exceed 
eight hundred dollars, and the treasurer of the county shall pay it." 

Under the provisions of the above quoted section the expenditure of funds 
of the agricultural ~ociety for the purposes mentioned in your inquiry is governed 
by the rules of the board of agriculture applicable to the conduct of the affairs 
of such society. 

The rules of the board of agriculture governing agricultural societies are 
subject to change or modification by the board of agriculture and subject as well 
to the interpretation and application thereof by the board of agriculture in the 
issuance of the certificate that the laws of the state and the rules of the board 
have been complied with, as required by section 9880 G. C., supra. 

Such interpretation and application of the rules of the board of agriculture 
as it would adopt or make in the issuance of certificates would, it is believed, in 
the absence of fraud, gross negligence or abuse of discretion, be controlling in 
the courts and binding upon this department. Any attempt to interpret Rule 5, 
above quoted in this opinion, would, therefore, be futile, and the matter referred 
to in your inquiry is subject to determination by the board of agriculture. 

The attention of the board of agriculture has been directed to the matter 
of your inquiry, by which board it will be given proper consideration. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-Ge11eral. 
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2029. 

APPROVAL, TRANSCRIPT OF PROCEEDI.l\GS FOR BO:\D ISSCE, 
VILLAGE OF SHAKER HEIGHTS. 

CoLt:MBCS, OHio, November 15, 1916. 

llldustrial Commission of 0/zio, Columbus, Ohio. 

GENTLEMEN:-

''RE :-Bonds of the village of Shaker Heights in the sum of $33,300.00 
for the improvement .of 1\ orth Moreland boulevard by grading, draining, 
curbing and paving the same, being one bond of three hundred dollars 
and thirty-three bonds of one thousand dollars each." 

I have examined the transcript of the proceedings of council and other officers 
of the village of Shaker Heights, also the bond and coupon form attached, and 
find the same regular and in conformity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will constitute valid and binding obliga
tions of said village. 

Respectfully, 
Eow ARD C. TuRNER, 

A ttorney-Gmeral. 

2030. 

APPROVAL, TRANSCRIPT OF PROCEEDIXGS FOR BO:\D ISSCE, 
VILLAGE OF SHAKER HEIGHTS. 

CoLUMBUS, OHIO, Xovember 15, 1916. 

industrial Commission of Ohio, Columbus, 0/zio. 

GEXTLEMEN :-

"RE :-Bonds of the village of Shaker Heights in the sum of $10)00.00 
for the improvement of 1\ orth :\loreland boulevard by constructing storm 
and sanitary sewers therein, being one bond of two hundred dollars and 
twenty-one bonds of five hundred dollars each." 

I have examined the transcript of the proceedings of council and other officers 
of the village of Shaker Heights, also the bond and coupon form attached, and 
find the same regular and in conformity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will constitute valid and binding obliga
tions of said village. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney-General. 
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2031. 

APPRO\-_\L, TR.\XSCRIPT OF PROCEEDIXGS FOR BOXD ISSl:E. 
VILL\GE OF SHAKER HEIGHTS. 

CoLc~rnt·s. OHio, X o\'t:mber 15, 1916. 

ludustrial Colllmissi(Jil of Ohio. Columbus, Ohio. 

GEXTLD!EX :-

''RE :-Bonds of the village of Shaker Heights in the sum of $5,400.00 
for the improvement of Xorth :\!oreland boulevard by constructing a water 
main therein, being one bond of four hundred dollars and ten bonds of 
ti,·e hundred dollars each." 

I h<l\·e examined the transcript of the proceedings of council and other officers 
of the ,·illage of Shaker Heights, also the bond and coupon form attached, and 
find the same regular and in conformity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will constitute valid and binding 
obligations of said village. 

2032. 

Respectfully, 
EDwARD C. TURNER, 

Attorney-General. 

APPROVAL. TRAXSCRJPT OF PROCEEDIXGS FOR BOXD ISSUE. 
VILLAGE OF SHAKER HEIGHTS. 

CoL1:~!Bl'S, OHio. XoYember 15, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GEXTLE~!EX :-

"RE :-Bonds of the village of Shaker Heights in the sum of $18,800.00 
for the imprm·ement of Kemper road by grading, draining, curbing and 
pa,·ing the same, being one bond of three hundred dollars and thirty-seven 
bonds of fi,·e hundred dollars each." 

I have examined the transcript of the proceedings of council and other officers 
of the ,·illage of Shaker Heights. a1w the bond and coupon form attached. and find 
the same regular and in conformity with the provisions of the General Code. 

J am of the opinion that sairl bonds drawn in accordance. with the form 
submitted and executed hy the proper officers will constitute valid and binding 
obligations of said village. 

Respectfully, 
EDWARD c. TURNER, 

Attorney· General. 
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2033. 

APPRO\'.-\L, TRX'\SCRIPT OF PROCEEDL'\GS FOR BO'\D ISSUE, 
VILL-\GE OF SHAKER HEIGHTS. 

CoLL'Mscs, OHio, Xovember 15, 1916. 

Industrial Comtuissiou of Ohio, Columbus, Ohio. 

GEXTLEMEX :-

''RE :-Bonds of the village of Shaker Heights in the sum of $10,200.00 
for the impro\·ement of Kemper road by constructing storm and sanitary 
sewers therein, being one bond of two hundred dollars and ten bonds of 
one thousand dollars each." 

I have examined the transcript of the proceedings of council and other officers 
of the village of Shaker !!eights, also the bond and coupon form attached, and 
find the same regular and in conformity with the prodsions of the General Code. 

1 am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will. constitute \·alid and binding 
obligations of said village. 

Respectfully, 
EDWARD c. TURNER, 

A ttomey-General. 

2034. 

APPROVAL, TRA?\SCRIPT OF PROCEEDli\GS FOR BO:-.JD ISSUE, 
VILLAGE OF SHAKER HEIGHTS. 

Cou:MBL'S, OHIO, '\o\·ember 15, 1916. 

ludustrial Com mission of Ohio, Columbus, Ohio. 

GE::\TLE:IfEX :-

"RE :-Bonds of the \·illage of Shaker. Heights, for the improvement 
of Kemper road, in the sum of $4,500.00 by constructing a water main 
therein, being nine bonds of lise hundred dollars each." 

1 have examined the transcript o'f the proceedings of council and other officers 
of the village of Shaker Heights. ·also the bond and coupon form attached, and find 
the same regular and in conformity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will constitute valid and binding obliga
tions of said village. 

Respectfully, 
Eow ARD C. TuRNER, 

A ttomey-General. 
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203i 

APPROY-\L, TRAXSCRIPT OF PROCEEDIXGS FOR BOXD ISSCE, 
YILLAGE OF SHAKER HEIGHTS. 

Cou:Mnt·s, OHio, Xm·ember 15, 1916. 

Industrial Commissiou of Ohio, Columbus, Ohio. 
GEXTLDIEX :-

"RE :-Bonds of the village of Shaker Heights in the sum oi $34,i96.00 
for the improvement of Fairmount road by grading, draining, curbing and 
paving the same, being one bond of two hundred and ninety-six dollars 
and sixty-nine bonds of five hundred dollars each." 

l have examined the transcript of the proceedings oi council and other officers 
oi the village of Shaker Heights, also the bond and coupon form attached, and find 
the same regular and in conformity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will constitute valid and binding obliga
tions of said village. 

2036. 

Respectfully, 
EDWARD c. Tt:R!'IER, 

Attonzes-Geueral. 

APPRO\-AL. TRANSCRIPT OF PROCEEDIXGS FOR ROXD ISSUE, 
VILLAGE OF SHAKER HEIGHTS. 

CoLt:Mnt:s, Onw, XO\·ember 15, 1916. 

Industrial Co111111ission of Ohio, Columbus, 0/zio. 
GEXTLDIEX :-

"RE :-Bonds of the village of Shaker Heights in the sum of $8,600.00 
for the improvement of Fairmount road by constructing storm and sanitary 
sewers therein, being one bond of one hundred dollars and seventeen bonds 
of five hundred dollars each." 

l have examined the transcript of the proceedings of council and other officers 
of the Yillage of Shaker Heights, also the bond and coupon form attached, and 
find the same regular and in conformity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will constitute valid and binding obliga
tions of said village. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 
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2037. 

APPROVAL, Tl<AXSCI<IPT OF PROCEEDJXGS FOR BO:\D ISSC'E, 
VILLAGE OF SHAKER HEIGHTS. 

COLL")IIJCS, OHIO, Xm·ember 15, 1916. 

Industrial Colllmissio11 of Ohio, Colu111bus, Ohio. 
GE:\TLDIEX :-

""l\E :-Bonds of the village of Shaker Heights in the sum of $2.500.00 
for the impro,·emcnt of Fairmount road by constructing a water main 
therein. heing five bonds of ri\·e hundred dollars each." 

1 ha,·e examined the transcript of the proceedings of council and other officers 
of the village of Shaker Ht>ights. also the bond and coupon form attached, and 
find the same regular and in conformity with the pro,•isions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will constitute valid and binding obliga
tions of said village. 

Respectfully, 
EDwARD C. TuRNER, 

.d tlorney-Gencral. 

2038. 

APPROVAL, TRAKSCRIPT OF PROCEEDI:\GS FOR BOND ISSUE, 
VILLAGE OF SHAKER HEIGHTS. 

CoLUMBGs, OHIO, :"Jovember 15. 1916. 

Industrial Commission of 0/zio, Columbus, Ohio. 
GENTLEMEN :-

"RE :-Bonds of the village of Shaker Heights in the sum of $51,645.00 
for the improvement of :\ orth Park boulevard by grading, draining, curb
ing and paving tthe same, being one bond of one hundred and forty-five 
dollars and one hundred and three bonds of five hundred dollars each." 

I ha,·e examined the transcript of the proceedings of council and other officers 
of the village of Shaker Heights. also the bond and coupon form attached. and 
find the same regular and in conformity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the. proper offi~ers will constitute valid and binding obliga
tions of said village. 

Respectfully, 
EDWARD C. TURNER, 

Attomey-General. 
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2039. 

-APPROVAL. TR.\;\SCHIPT OF PROCEED.J;\GS FOR BOXD ISSl:E, 
VJLL\GE OF SHAKER HEIGHTS. 

Corx:.tBL'S, OHIO, Xm·emher 15, 1916. 

l11drtslria/ Cummissio11 of Ohio, Columbus, Ohio. 

GEXTLD!El" :-

"RE :-Bonds of the village of Shaker Heights in the amount of $16,-
597.00 for the improvement of Xorth Park boule,·ard by the construction 
of storm and sanitary sewers therein being one bond of ninety-seven 
dollars and thirty-three bonds of five hundred dollars each." 

I have examined the transcript of the proceedings of council and other.officers 
of the village of Shaker Heights, also the bond and coupon form attached. and 
find the same regular and in conformity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will constitute \'alid and binding obliga
tions of said village. 

2040. 

Respectfully, 
EDWARD C. TuR::-<ER, 

Attorney-General. 

APPROVAL, TRA~SCRIPT OF PROCEEDIXGS FOR BOXD ISSGE, 
VILLAGE OF SHAKER HEIGHTS. 

Cou:::~rncs. OH 10, X m·ember 15, 1916. 

llldustrial Collllllissioll of Ohio, CoiUIIIbus, Ohio. 

GEl"TLDI EX :-

"RE:-Honds of the village of Shaker Heights in the sum of $6,935.00 
for the improvement of Xorth Park boulevard by the construction of a 
water main therein being one bond of four hundred and thirty-fi,·e dollars 
and thirteen bonds of t1ve hundred dollars each." 

I have examined the transcript of the proceedings of council and other officers 
of the village of Shaker Heights, also the bond and coupon form attached. and 
find the same regular and in conformity with the pro\·isions of the General Code. 

I am oi the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will constitute valid and binding obli
gations of said ,·illage. 

Respectfully. 
EDwARD C. TuRNER, 

A ttoruey-General. 
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2041. 

APPROVAL, SALE OF OHIO CAXAL'LANDS IX CITY OF MASSILLON 
TO HESS-SNYDER CO. 

CoLUMBUS, OHio, November 15, 1916. 

HoN. FRANK R. FAUVER, Superintendent of Public Works. Columbus, Ohio. 

DEAR SIR :-I acknowledge the receipt of your communication of November 
10, 1916, transmitting to me duplicate copies of a resolution providing for the sale 
of 9,903 square feet of the Ohio canal lands in the city of Massillon, Stark county, 
Ohio, to the Hess-Snyder Co. of said city. 

I find that the sale of this land is authorized by an act of the general assembly, 
found in 106 0. L., 234, and that the resolution submitted to ·me is properly drawn. 

I am therefore returning the same with my signature attached. to the duplicate 
copies thereof. 

2042. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

COUNTY COMMISSIONERS-NOT AUTHORIZED TO APPOINT COUNTY 
SURVEYOR TO MAKE PLANS FOR SEWER IMPROVEMENT. 

County commissioners are not authorized, ttnder the provisions of section 
6602-1 G. C., et seq., to appoint the county surveyor to make the necessary plans, 
specifications and estimates for a sewer improvement. This is true without regard 
to whether the county surve3•or receives compensation for this work in addition 
to his regular salary. 

CoLUMBUS, OHIO, November 16, 1916. 

Hox. F. ]. BISHOP, Prosecuting Attorney, Jefferson, Ohio. 

DEAR SIR :-Your request for an opinion, under date of October 27, 1916, 
reads as follows : 

"I would like your opm10n on the following proposition: 
"Section 6602-2 giving the county commissioners power to build sewer 

system outside of municipalities provides that the commissioners shall 
have prepared the necessary plans, specifications and estimates of said 
proposed sewer improvement. 

"I would like your opinion as to whether or not the commissioners 
can appoint the county surveyor to prepare the plans, specifications and 
estimates and if so can the county surveyor receive compensation for this 
work in addition to his regular salary?" 

Section 6602-I G. C. contains the following provisions: 

"The board of county commissioners may employ a competent sanitary 
engineer for such time and on such terms as they may deem best to assist 
them in performing any of their duties under this act and. may provide 
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for the payment of his necessary assistants and expenses. 
"In any county of the state having a population exceeding 100,000 

the board of county commissioners may create a sanitary engineering 
department to be under their supervision, and in charge of a competent 
sanitary engineer, for the purpose of assisting them in the performance 
of their duties under this act or their other duties regarding sanitation 
provided by law. 

"The board of county commissioners shall provide suitable rooms 
for the use of such department and shall provide for the payment of all 
the expenses of such department which are authorized by said board." 

Section 6602-2 G. C., referred to by you, provides in part as follows: 

"Whenever the board of county commissioners of the county shall 
declare by a majority vote the necessity of the construction, maintenance, 
repair, or operation of a sewer improvement, or a sewage treatment 
works mentioned in section one, and shall declare that said construction, 
maintenance, repair or operation is for the purpost: of drainage, public 
cmwen:ence, or public health, and welfare, or when a petition, signed 
by the freeholders of the majority of the acreage in a sewer district, 
petition the county commissioners for the construction within said district 
of such a sewer improvement, or when a petition signed by the owners 
of the majority of the foot frontage of a proposed local or lateral sewer 
improvement, petition the board of county commissioners for the construc
tion within said district of such a local or lateral sewer improvement, 
then the county commissioners shall have prepared the necessary plans, 
spe·cifications and estimates of said proposed sewer improvements; * * * " 

It will be noted that neither of these sections makes any reference to the 
county surveyor. No duties are cast upon that official by the sections in questions 
which authorize the county commissioners to employ a competent sanitary engi
neer. \Vhatever might have heen the proper answer to your question prior to the 
going into effect of the Cass highway law, amended senate bill No. 125, 106 0. L., 
574, the provision of section 138 of that act, section 7181 G. C., that "the county 
surveyor shall give his entire time and attention to the duties of his office" is 
decisive of the matter at the present time. It is no part of the duty of the county 
surveyor to act as a sanitary engineer for the county commissioners where the 
commissioners are proceeding under section 6602-1 et seq. of the General Code, 
and since the county surveyor must, under the provisions of section 7181 G. C., 
devote his entire time and attention to the duties of his office, it follows that the 
county surveyor is not authorized to accept employment under the provisions 
of section 6602-1 G. C., et seq., and the county commissioners are not authorized 
to appoint or employ him to prepare the necessary plans, specifications and esti
mates. This i~ true without regard to whether the county surveyor receives com
pensation for this work in addition to his regular salary. He is required to devote 
his entire time to the duties of his office and would not be authorized to devote 
a part of his time to work in connection with which no duty is cast upon him 
by the statutes. 

Respectfully, 
EowARD C. TuRNER, 

A ttomey-Ge11eraL 
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2043 

COUXTY CO~UIISSIOXERS-:-.IAY ISSUE BO::\DS FOR REPAIR OF 
BRIDGES WITHOUT VOTE OF ELECTORS, PROVIDED EXPENDI
TU-RE IS WITHIN LIMITATION PRESCRIBED BY SECTOX 5638 G. 
C.-SEE ALSO SECTO::\ 5649-1 G. C. FOR ITS LDIITATIONS. 

By Provision of section 2434 G. C. count}' commissioners may issue bauds for 
the purpose of providing funds for the repair of the bridges of the county and 
this may be done without a vote of the electors of said count:-,• so long as the 
expe11diture for the repair of any one of said bridges is within the limitation pre
so-ibed by section 5638 G. C. Due regard, however, should be given to the limitation 
that will be affected by the levying of taxes for interest and sinking fund incident 
to said bond issue, upon tax levies for current expwses of the county, the levy 
for interest and sinking fund being preferred to levies for current expenses by 
provision of section 5649-1 G. C., 104 0. L., 12. 

CoLUMBUS, OHIO, X ovember 16, 1916. 

HoN. CHARLES E. BALLARD, Prosecuting Attorney, Springfield, Ohio. 

DEAR Sm:-Your letter of l\'ovember 14 is as follows: 

"I respectfully request your opinion upon the following questions: 
"The commissioners of Clark county, Ohio, desire to issue $60,000.00 

worth of bonds-the estimated cost of repairing about 200 different county 
bridges by block floor, concrete floor and repair of the walls and butments. 
The amount of money to be expended on any one bridge does not exceed 
$700.00, but the total cost of repairing all of said bridges will equal about 
$60,000.00. 

" ( 1) Have the commissioners authority to issue bonds in the sum 
of $60,000.00 for the purpose of paying the cost of repairing said bridges, 
under section 2434 G. C., without first submitting the question to the voters 
of the county?" 

"(2) Are the provisions of section 2434 G. C.-
" 'or other necessary buildings or bridges, or for the purpose of enlarg

ing, repairing, improving or -rebuilding thereof,' 
''limited by the provisions of section 5638 G. C .. as to the amount that 
can be expended without submitting it to a vote of the people?" 

Section 2434 G. C. provides in part that: 

"* * * for the purpose of erecting or acqUJnng a building in 
memory of Ohio soldiers, or for a court house, county offices, jail, county 
infirmary, detention home, or additional land for an infirmary or county 
children's home or other necessary buildings or bridges, or for the pur
pose of enlarging, repairing, improving, or rebuilding thereof, * * * the 
commissioners may borrow such sum or sums of money as they deem 
necessary, at a rate of interest not to exceed six per cent. per annum, 
and issue the bonds of the county to secure the payment of the principal 
and interest thereof." 

The part of section 2434 G. C., above quoted, is a general grant of authority 
to borrow money for the purpose therein mentioned and to issue bonds to 
secure the payment thereof. As was stated in opinion No. 1949 of this depart-
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ment, rendered to the board of state charities on September 29, 1916, said pro
vision of said statute comprehends the borrowing of money and the issuance of 
bonds both with and without the vote of the electors of the county. 

The authority to borrow money and issue bonds pursuant to the above pro
vision of the statute and upon the approval of a majority of the electors of the 
county, is subject only to the limitation of fifteen mills upon the combined maxi
mum rate for all taxes prescribed by section 5649-5b G. C. (103 0. L. 57) and to 
the further limitation of the amount approved by the vote of the electors. 

The authority to borrow money and issue bonds without a vote of the electors 
under said provision of said statute is subject to all the limitations of the so-called 
Smith law governing levies for county purposes and those limitations should be 
taken into consideration by county commissioners in determining the amount of 
money to be raised for any of the purposes mentioned therein. 

By the terms of said provision of section 2434 G. C. one of the things for 
which county commissioners may borrow money and issue bonds is to repair 
the bridges of the county. I am of the opinion, therefore, in answer to your 
first question, that your county commissioners have authority under section 2434 
G. C., supra, to issue bonds in the amount and for the purpose mentioned in said 
inquiry. Due regard, however, should be given to the limitation that will be 
affected by the levying of taxes for interest and sinking fund incident to said 
bond issue, upon tax levies for current expenses of your county. When said bonds 
are issued the tax levy for interest and sinking fund must be made in preference 
to levies for current expenses as required by section 5649-1 G. C. (104 0. L. 12.) 

You further inquire whether the authority of said col'nty commissioners to 
issue bonds for the aforesaid purpose, without a vote of the electors, is limited by 
the provisions of section 5638 G. C., which are as follows: 

"The county commissioners shall not levy a tax, appropriate money 
or issue bonds for the purpose of building county buildings, purchasing 
sites therefor, or for land for infirmary purposes, the expenses of which 
will exceed $15,000.00, except in case of casualty, and as hereinafter 
provided; or for building a county bridge, the expense of which will exceed 
$18,000.00, except in case of casualty, and as hereinafter provided; or en
large, repair, improve, or rebuild a public county building, the entire 
cost of which expenditure will exceed $10,000.00; without first submitting 
to the voters of the county the question as to the policy of making such 
expenditure." 

Under the above provtstons of section 5638 G. C. county commtsstoners may 
not levy a tax, appropriate money or issue bo11ds for building a county bridge the 
expense of which will exceed $18,000.00, except in case of casualty, or for repairing 
or improving such bridge the entire cost incident to which will exceed $10,000.00, 
without first submitting to the electors of the county the question as to the policy 
of making such expenditure. 

It will be observed, however, that these respective limitations apply to the 
construction or to the improvement or repair of a single bridge and it appears 
from your statement of facts that the amount of money desired to be expended 
on any one bridge in your county will not exceed $700.00. 

It is evident, therefore, that in issuing bonds for the purpose of repairing 
the bridges referred to in your inquiry your county commissioners are not con
cerned with the limitations prescribed by said section 5638 G. C., supra. 

The resolution of said commissioners providing for said bond issue should, 
however, enumerate the bridges desired to be repaired or improved, by proper 

26-Vo!. II-A. G. 
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reference to name or location, and should set forth the estimated cost of such 
repair or improvement with respect to each particular bridge. In this way no 
question can be raised as to the provisions of said section 5638 G. C. applying to 
said issue. 

Answering your second question I am of the opinion that for the purpose 
for which the bonds above mentioned are to be issued, the authority of your 
county commissioners to proceed under the provision of section 2434 G. C., herein
before quoted, is not limited by the provisions of section 5638 G. C., supra. 

2044. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 

APPROVAL, RESOLUTIONS FOR IMPROVEMENT OF ROADS IN CLIN-
. TON, ERIE AND. ROSS COUNTIES. 

CoLUMBUS, OHIO, November 16, 1916. 

HoN. CLINTON CowEN, State Highway Co111missioner, Columbus, Ohio. 

DEAR .SIR :-I acknowledge the receipt of your communication of November 
15, 1916, transmitting to me for examination final resolutions relating to the foJlow
ing roads: 

"Clinton County-Sec. 'B' \Vilmington-Xenia road, Pet. No. 1571, I. 
C. H. No. 248. 

"Erie County-Sec. 'J' Columbus-Sandusky road, Pet. No. 2308 I. C. H. 
No.4. 

"Erie County-Sec. '0' Sandusky-Norwalk road, Pet. No. 1460, I. 
C. H. No. 294. 

"Highland and Ross Counties-Bridge Cincinnati-Chillicothe road, I. 
C. H. No.8." 

I find these resolutions to be in regular form and am therefore returning the 
same with my approval endorsed thereon. 

Respectfully, 
Eow ARD C. TuRNER, 

A ttorney-Ge11eral. 

2045. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, VIL
LAGE OF CUYAHOGA FALLS, OHIO. 

CoLUMBUS, OHIO, November 16, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-

"RE :-Bonds of the village of Cuyahoga Falls in the sum of $60,000.00 
for the construction of sewers in said village, being sixty bonds of $1;000.00 
each." 
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l ha\·e examined the transcript oi the proceedings of the council and other 
officers of the village of Cuyahoga Falls relati\·e to said bond issue : also the 
bond and coupon form attached," and lind the same regular and in conformity 
with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form 
submitted and executed by the proper officers will, upon delivery, constitute valid 
and binding obligations of said village. 

Respectfully, 
EDWARD c. TURNER, 

A ttoruey-General. 

2046. 

APPROVAL, LEASES OF CERTAIK CANAL LANDS. 

CoLL'MBUS, Onro, ~ ovember 16, 1916. 

HON. FRANK R. FAt:VER, Superintendent of Public Works, Columbus, Ohio. 

DEAR SIR :-I acknowledge the receipt of your communication of November 
10, 1916, transmitting to me for examination the following leases of canal lands: 

"August Kramer, for M. & E. canal lands in Allen countY------$ 200.00 
''G. F. Dotson, Rushtown, 0., portion of the abandoned Ohio 

canal in Scioto county------------------------------------ 100.00 
''J. M. Faverty, Portsmouth, 0., for portion of abando.ned Ohio 

canal in Scioto county ------------------------------------- 150.()() 
"H. W. Goode, Russels Point, 0., portion of M. & E. canal 

lands in Logan county------------------------------------- 400.00 
"Charles :Mongan, Portsmouth, Ohio, portion of abandoned Ohio 

canal in Scioto county ----------------------------------- 150.00 
"AI Bridwell and Roy C. Lynn, Portsmouth, 0., portion of aban-

doned Ohio canal lands ----------------------------------- 200.00 
''Carl \Vetherill, Spencerville, 0., I acre of ::\liami & Erie canal 

, lands in Allen county -------------------------------------- 100.00 
"The :Mead Pulp & Paper Co., Dayton, 0., portion of f..I. & E. 

canal lands ------------------------------------------------- 2,633.33" 

I find these leases to be in regular form and am, therefore, returning the 
same with my approval endorsed upon the triplicate copies thereof. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney-General. 
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2047~ 

DEPE:\'DE:\'T OR :\'EGLECTED CHILD REX-LA \V RELA TIXG TO SUCH 
CHILDRE:\' DISTIXGUISHED FRO:\I PROVISlO~S APPLICABLE TO 
DELI:\'QUE:XT CHILDREX-BOARD OF AD:\liXISTRATIO:X ORDERS 
-JUVENILE COURT ~IAY ISSUE FURTHER ORDERS IX REGARD 
TO C01L\llT:\lEXT OF SUCH CHJLDREX-SEE SECTIOX 1643 G. C. 

Ill vie--& of the pro~·isiolls of law relatillg to the care of depelldellt a11d lleglected 
childrell as distillguished from dclillqllellt children, the action of the Ohio Board of 
Administration ill establishJilg brallches of the Bureau of Juvenile Research at the 
Bo:ys' Industrial School alld the Girls' Industrial School insofar as it relates to 
depende11t or 11eglected children is ill ol'f>osition to the letter alld sp11·it of the law 
alld the C0111mit111ent of neglected or depelldellt childrell to the i11stitutions named, 
1111der the order of the board, is without force and effect. 

Dependent or 11eglected children so committed under and b:;• ~·irtue of the 
orders referred to being wards of the juvenile court by virtue of section 1643 G. C. 
are subject to the further orders of the court which committed them. 

COLUMBUS, OHIO, X ovember 16, 1916. 

The Board of State Charities, Columbus, Ohio. 

GENTLEMEN:-Your request for an opinion is as follows: 

''According to the provisions of section 1841-1 of the General Code, 
the juvenile court of Hardin county committed three children to the board 
of administration and, in accordance with instructions previously issued 
by the state board that all boys who are not feeble-minded should be 
delivered at the Boys' Industrial School, these three children were taken 
to that institution. 

"The commitment papers stated that they were committed for the 
reason that 'they have not proper parental care ·and guardianship, and 
that such children are dependent upon the public for their support.' 

"These boys were brought to the Boys' Industrial School during the 
temporary absence of the superintendent, who, on his return, communicated 
with the committing judge asking him to send for the boys as it was con
trary to the law governing said instit.ution for him to receive dependent 
children. 

"This the judge refused to do claiming that they had been legally com
mitted. 

"A member of the board of administration requested the board of state 
charities to receiYe these children for placement in foster homes, as pro
vided for in section 1352-S of the General Code. 

"The board of state charities thereupon accepted these children and 
placed them to board in private families pending the selection of suitable 
foster family homes. 

"These children are difficult cases to establish in free foster homes. 
There has been considerable expense for payment of private board, and 
is likely to be for some time, especially in regard to one. 

"Under these circumstances there seems to be no way to charge back 
to Hardin county the necessary expense for maintenance o.f these children. 
Such expenses are paid from a rotary fund; without reimbursement from 
Hardin county the fund will be partially depleted if the present status 
exists much longer. 
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"It has been suggested that the !Joys he returned to the industrial 
school, but this does not seem proper or legal, as they were committed to 
be dependent not delinquent. 

"\ \' e desire to ascertain : 
"First. Does section 16-B, when construed in connection with sections 

1680 and 1683, permit the committing judge to recall said children at any 
time?" 

''Second. :\Iay the juvenile judge cancel his order of commitment to 
the board of admini,tration and make a second entry committing them to 
the board oi state charities? 

"Third. If neither of the plans proposed in queries one and two is 
feasible or possible, has the board of state charities the legal right to 
charge incidental expenses of these children to Hardin county, as is done 
in the case of children committed directly to the board of state charities? 

"Fourth. \\'as the commitment of these boys in the manner described 
above warranted by law when the judge of the juvenile court apparently 
knew that the only provision that the state had for the care of such cases 
would be at the Boys' Industrial School, which is exclusively restricted to 
the care of delinquent boys of certain ages? In other words does section 
1841-1 taken in connection with the laws regulating state institutions for 
the care of juvenile wards permit the inclusion of dependent children?" 

This office is just in receipt of a letter from the prosecuting attorney of 
Hardin county to the effect that the juvenile judge in dealing with the children 
referred to found that they were dependent and neglected children, and being in 
receipt of a notice from the Ohio Board of Administration to the effect that it 
had established a hurt>au of juvenile re~earch for boys at the Boys' Industrial 
School, and for girls at the Girls Industrial School, committed the children to the 
Ohio Board of Administration under date of July 28, 1914, by an order as follows: 

"That said Helen Augustus, James Augustus, Cleo Augustus and Virgil 
Augustus be committed to said the Ohio Board of . \dministration to be 
there received, cared for, educated and kept, subject tu the control of and 
until discharged by the proper authorities of said institution." 

The order of the Ohio Board of Administration issued under date of July 1, 
1914, the elate when the juvenile research act became effective, is as follows: 

"TO JUDGES OF JUVEXILE COURTS:-

"Section 1841-1 of the General Code, as enacted Laws of Ohio, volume 
103, p. 175, provides: 

"'All minors who, in the judgment of the juvenile court, require 
state institutional care and guardianship, shall be wards of the state, and 
shall he committed to the care and custody of the "Ohio Board of Ad
ministration," which board thereupon becomes vested with the sole and 
exclusive guardianship of such minors.' 

"In accordance with the provisions of the act above quoted, boys who, 
in the judgment of the juvenile court, require state institutional care and 
guardianship, are to be committed to the care and custody of the Ohio 
Board of Administration at its bureau of juvenile research at the Boys' 
Industrial School at Lancaster, Ohio; and girls who, in the judgment of the 
jU\·enile court, require institutional care and guardianship, are to be com-
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mitted to the care and custody of• the Ohio Board of Adm'inistration at its 
bureau of juvenile research at the Girls' Industrial School at Delaware, 
Ohio. 

'·THE OHIO BOARD OF AD.:\11::\ISTRATIOX." 

The juvenile research act was passed :\larch 25, 1913, and approved Apri.l 
22, 1913, to become effective on the first day of July, 1914. 

Section 1653-1 of the General Code (103 0. L. 873) is as follows: 

';The provisions of section 1652 shall ·not apply to the Girls' Industrial 
School or the Boys' Industrial School, so far as the same allows the com
mitment of a child under ten years or over eighteen years of age to such 

institution. In no case shall a child found to be a dependent or neglected 
child be committed to such institution, nor shall any child under ten years 
or over eighteen years of age be committed to such schools except as 
provided in section 2111 of the General Code." 

Section 1653-1 in its amended form was passed April 28, 1913, and approved 
:\i'ay 9, 1913, or about one month later than the passage of the juvenile research 
act. 

In section 1653-1 there is to be found the specific provision that "i11 110 case 
shall a child found to be. a depe11de11t or neglected child be committed to such 
institution." Hence it is clear that it was the intention of the general assembly 
that the policy of caring for dependent and neglected children insofar as they 
were not to be committed to the Boys' Industrial School or to the Girls' Industrial 
School was concerned, was to continue. The establishment of the bureau of 
juvenile research at the Boys' Industrial School and at the Girls' Industrial School 
by the Ohio Board of Administration was a violation of that policy and clearly 
in opposition to the provisions of section 1653-1 of the General Code, supra. 

Section 2084 of the General Code, as amended (103 0. L. 879) is as follows: 

"Male youth, not over eighteen nor under ten years of age, may be 
committed to the Boys' Industrial School in the manner provided by law 
on conviction of an offense against the laws of the state." 

Before the amendment the section read as follows: 

"Male youth, not over sixteen nor under ten years of age, may be 
committed to the Boys' Industrial School by any judge of the common 
pleas court, probate court or police court on conviction for an offense 
against the laws of the state." 

It may be argued that this amendment to section 2084 of the General Code, 
which is a part of the law governing the Boys' Industrial School, opened the 
doors for the admission of dependent children to the Boys' Industrial School not
withstanding the provisions of section 1653-1 of the General Code, supra. However, 
in view of the various provisions of the juvenile court law it may be fairly assumed 
that the amendmt;nt to section 2084 was made with a view to having it conform 
to the related sections of the juvenile court law. 

Standing alone under the bureau of juvenile research act (103 0. L. 175) the 
order of the Ohio Board of Administration of July 1. 1914, supra, would seem 
to be authorized, but when taken in connection with the positive provisions of 
section 1653-1 of the General Code, supra, legislation subsequent to the passage 
of the juvenile research act, grave question exists as to the right of the Ohio 
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Board of Administration to designate the Boys' Industrial School and the Girls' 
Industrial School as places where, under authority of any existing law, dependent 
or neglected children may be sent. 

The second question propounded by you is as follows: 

":\lay the juvenile judge cancel his order of commitment to the board 
of administration and make a second entry committing them to the board 
of state charities?" 

In view of what has been said with reference to the question as to the right 
of the Ohio Board of Administration to admit dependent and neglected children 
to the Boys Industrial School and the Girls' Industrial School your second question 
is pertinent. Viewing the matter as I do, I am of the opinion that the act of the 
Ohio Board of Administration in establishing the bureau of juvenile research at 
the Boys' Industrial School and at the Girls' Industrial School insofar as it related 
to dependent and neglected children was not only without authority of law, but 
is in direct opposition to the established practice and specific provision of law 
relative to the care of such children, and therefore without force and effect. It 
would necessarily follow that the commitment of dependent and neglected children 
to the Ohio Board of Administration under the order referred to, which called for 
their delivery at the Boys' Industrial School and at the Girls' Industrial School 
was without force and effect, and that as the dependent children referred to are, 
under the provisions of section 1643 of the General Code, wards of the juvenile 
court an order may be made by said juvenile court for their commitment to the 
board of state charities or elsewhere as provided in section 1653 of the General 
Code as amended, 103 0. L. 872. This will .ob\·iate the necessity for consideration 
o fthe other questions incident to your inquiry. Respectfully, 

2048. 

Enw ARD C. TURNER, 

Attorney-General. 

APPROVAL, TRA~SCRIPT OF PROCEEDIXGS FOR BOXD ISSUE BY 
JEFFERSON TOWNSHIP RURAL SCHOOL DISTRICT, FRANKLIN 
COUXTY, OHIO. 

CoLc~rBcs, OHio, Xovember 16, 1916. 

l11dustrial Co111missio11 of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE :-Bonds of Jefferson township rural school district, Franklin 
county, Ohio, in the sum of $35,000.00 for the purpose of purchasing sites 
for and the erection and equipment of two elementary grade school build
ings in said district, and for repairs and additional rooms for the high 
school building at Gahanna, being seventy bonds of $500.00 each." 

I have examined the transcript of the proceedings of the board of education 
and other officers of Jefferson township rural school district relative to the above 
bond issue; also the bond and coupon form attached, and I find the same regular 
and in conformity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and signed by the proper officers will, upon delivery, constitute valid and 
binding obligations of said school district. Respectfully, 

EDWARD c. Tt:RNER, 

Attomey-General 
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2049. 

AUTO~IOBILE FOR COUXTY IXFIR:.IARY-COUNTY CO~DliSSIOXERS 
~IAY PURCHASE OIL, GASOLIXE AXD TIRES. FOR AUTO~IOBILE 
FUR)JISHED BY SUPERI::\TENDEXT OF COU::\TY IXFIR:\IARY
SUCH SERVICE ~IAY BE REQUIRED IX FIXI::\G SUPERIXTEND
ENT'S COMPENSATION. 

Where the county commissio1zers filld it necessary to provide for tlze county 
infirmary the use of an autouzob·ile they may do so by purchasing oil, gasoline and 
tires for an automobile fumished b:y the supcrintelzdellt of the coullty infirmary. 

The same service might be required by tlze county commissioners to be pro
vided by the superi1ztendent of the county illfirmary alld taken into collsideralion 
in fixing his compensation. 

CoLUMiliJS, OHIO, ::\ovember 17, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-In your letter of October 19th you enclose a copy of a resolution 
adopted by the board of county commissioners of Erie county, and request ·my 
opinion as to its validity. Said resolution reads as follows: 

"Sandusky, Ohio, Oct. 18, 1916. 

".i\lr. Kelley offered the following resolution and moved its adoption. 
Same was duly seconded by ~Jr. Holzaepfel and carried. Upon roll call 
the following vote was had: Mr. Crecelius aye, ~Ir. Holzaepfel aye, Mr. 
Kelley aye. 

"WHEREAS, the superintendent of the county infi.rmary recently pur
chased an automobile for his own personal use, and finds it to great advan
tage to use same in connection with his duties as infirmary superintendent, 
and, 
· ''\VHEREAS, before the purchase of the automobile the county board
ed ~Ir. Herbel's driviilg horoe, in consideration of its use while engaged 
in the service of the county, by the superintendent. and. 

''\VHEREAS, it appears to the board that maintenance of an automo
bile will cost less than the maintenan-ce of a horse, and will be the means 
whereby the superintendent can handle his outside duties with dispatch, thus 
giving him' more time to devote to matters claiming his attention in the 
institution, and, 

"vVHEREAS, the said superintendent appeared before the board, ask
ing that a plan be arranged to reimburse him for the times, when the 
automobile is operated in transacting his official business for the county, 
it is therefore, 

"RESOLVED, that in consideration of the above the county com
missioners will authorize the purchase of gasoline, oil and tires for the 
automobile whenever necessary." 

' 
Section 2523 G. C. provides: 

"The county commissioners shall appoint a superintendent, who shall 
reside in some apartment of the infirmary or other building contiguous 
thereto, and shall receive such compensation for his services as they deter
mine. The superintendent shall perform such duties as the commissioners 
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impose upon him, and be governed in all respects by their rules and regula
tions. He shall not be removed by them except for good and sufficient 
cause. The commissioners shall not appoint one of their own number 
superintendent, nor shall any commissioner be eligible to any other office in 
the infirmary or receive any compensation as physician, or otherwise, 
directly or indirectly wherein the appointing power is vested in such board." 

Section 2524 G. C. provides for the giving of a bond by the superintendent 
appointed by the county commissioners under the above provision of section 2523 
G. C., and sections 2525 to 2528, inclusive, of the General Code, prescribe the 
duties of said superintendent. 

It will be observed that section 2523 G. C. provides that the superintendent 
of the infirmary shall receive such compensation for his services as the county 
commissioners may determine. X o express provision is made for allowing said 
superintendent for traveling expenses, in addition to such compensation, in con
nection with the performance of his duties. \Vhile section 2528 G. C. provides that 
at the request of the superintendent, the county commissioners shall set apart from 
the poor fund a reserve fund not to exceed at any time two hundred dollars. 
which upon their order shall be paid to the superintendent and expended by him 
as needed for current supplies and expenses; that the superintendent shall keep 
an accurate account of such fund, and all expenditures therefrom shall be audited 
by the board, and that when and as often as such amount is entirely disbursed, 
on the order of the commissioners, the county auditor shall pay the superintendent 
the amount so appropriated, I do not think it can be said that the term "expenses" 
as used in said section includes traveling expenses incurred by said superintendent 
as above set forth. 

The right of certain officials to be reimbursed for actual and necessary ex
penses incident to the use of automobiles owned by said officials and used by them 
in the performance of their official duties has been considered by me in several 
of my former opinions. 

In opinion -:\'o. 154 of this department rendered to Hon. Charles L. Bermont. 
prosecuting attorney of Knox county, on ~larch 20, 1915 (Opinions of the Attorney 
General, Vol. II, page 295) I held that county commissioners may make an allow
ance to the sheriff for actual anLl necessary expenses incurred by him in paying 
for repairs on his automobile and in keeping it in good condition, when said 
machine is used by him in the discharge of his official duties. This was held to 
be authorized under provision of section 2997 G. C., the latter part of which pro
vides that 

"In addition to the compensation and salary herein provided, the county 
commmissioners shall make allowances quarterly to each sheriff for * * * 
all expenses of maintaining horses and vehicles necessary to the proper 
administration of the duties of his office," 

it having been held in the case of State ex rei. Sartain as Sheriff of Franklin 
County, Ohio, v. Sayre, as Auditor, etc., that the word "vehicles" as used in the 
above statute includes automobiles. To the same effect see opinion X o. 625 of the 
department rendered to Hen. :\reeker Terwilliger, prosecuting attorney of Pick
away county, on July 20, 1915 (Opinions of the Attorney-General, Vol. II, page 
1276). 

In opinion Xo. 618 of the department, rendered to your bureau on July 17, 
1915, I held that, under section 4744-1 G. C., 104 0. L. 142, which provides that 
in addition to the salary therein prescribed "the county board may also allow 
the county superintendent a sum not to exceed three hundred dollars per annum 
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for traveling expenses and clerical help," said county board of education may, 
within the limitation prescribed in said section, allow a county superintendent an 
amount sufficient to cover the actual and necessary expense of maintaining and 
operating an automobile owned by him and used in the discharge of his duties, 
having due regard for the expense of such use in public and private business. 

In opinion No. 750 of the department, rendered to Hon. A. L. Duff, prosecuting 
attorney of Ottawa county, on August 20, 1915, I held that under section 4734 
G. C. (104 0. L. 137) which provides that "each member of the county board of 
education shall be paid his actual and necessary expenses incurred during his 
attendance upon any meeting of the hoard," a member of the county board of 
education is entitled to reimbursement for the actual and necessary expense incurred 
by him in operating an automobile owned by him while used as a means of con
veyance in attending a meeting of said board. 

In opinion No. 758 of the department, rendered to Hon. Clark Good, prose
cuting attorney of Van Vfert county, on August 24, 1915 (Opinions of the Attorney
General, Vol II, page 1592) it was held that a county surveyor, when necessary in 
the discharge of his official duty, may hire an automobile, and that the expense 
incident to such hire may be paid by the county commissioners under authority 
of section 2786 G. C., which provides in part that: 

"The county surveyor and each assistant and deputy shall be allowed 
his reasonable and necessary expenses incurred in the performance of his 
official duties." 

It was observed in said op1mon that this authority would not be changed by the 
going into effect of the Cass highway law for the reason that that law contains 
a provision covering the payment of expenses of the county surveyor when 
acting as county highway superintendent, said provision being found in section 
138 of· said law (7181 G. C., 106 0. L. 612) as follows: 

"* * * The county highway superintendent and his assistants, when 
on official business, shall be paid out of the county treasury their actual 
and necessary traveling expenses, including livery, board ahd lodging." 

It will be observed that in each of the foregoing opinions the conclusion 
therein reached was based on the express provisions of the statutes authorizing 
the reimbursement of the official in question for the expenses incurred as therein 
set forth. 

As has already been stated no express provision is made by statute for allow
ing the superintendent of the county infirmary for traveling expenses in addition 
to the compensation fixed by the county commissioners under authority of section 
2523 G. C. supra. 

I call your attention, however, to an opinion of my predecessor, Hon. Timothy 
S. Hogan, found in the Annual Report of the Attorney-General for the year 1913, 
volume II, page 1074, in which it was held that the county commissioners, in 
fixing the compensation of the superintendent of the infirmary under the above 
provision of said section 2523 G. C., may provide for the allowance of expenses 
when incurred by that official in ·making investigations incident to the perform
ance of his official duties. 

I concur in this holding and I am of the opinion that said commissioners 
may, in fixing the compensation of the superintendent of the infirmary of said 
county under authority of section 2523 G. C., supra, take into consideration the 
expenses incurred by said superintendent in making necessary investigations inci
dent to the performance of his duties and make proper allowance for the same. 
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Consideration should be given, however, to section 2522 G. C., which provides 
in part as follows: 

"The board of county commissioners shall make all contracts and pur
chases necessary for the county infirmary and prescribe such rules and 
regulations as it deems proper for its management and good government 
* * *" 

I think it would not be contended that county commissioners may not purchase 
and maintain for the county infirmary an automobile under the authority con
ferred by section 2522 G. C., supra, when they find the same to be necessary. 

Under the provisions of section 2523 G. C., supra, it is required that the 
superintendent of the county infirmary shall perform such duties as the county 
commissioners impose upon him. All of this class of duties of the superintendent 
of the county infirmary is subject to the determination of the county commis
sioners, both as to character and extent, and while the commissioners might 
impose upon the superintendent, pursuant to this section, duties which would 
necessitate his incurring expenses without making any provision for his reimburse
ment therefor, other than his regular compensation, it is clearly within the power 
of the commissioners in prescribing the duties of the superintendent of the county 
infirmary to require that for the purposes of conveyance and transportation in 
certain cases he shall use such vehicles and means of conveyance as are provided 
by the county commissioners for the county infirmary. That is to say, the com
missioners may eliminate traveling expenses of the superintendent in the per
formance of his duties, in many cases at least, by providing a conveyance for the 
use of the infirmary and requiring the superintendent to use the same in the per
formance of his duties, and this the commissioners it seems have sought to do 
by the arrangements evidenced by the resolution submitted. So that there is not 
here involved any question of payment or reimbursement of expenses incurred or 
to be incurred by the superintendent of the county infirmary. The resolution 
evidences a finding of the county commissioners of the necessity of purchasing 
for the infirmary, not an automobile as it must be conceded they might do, but 
gasoline, oil and tires for an automobile only, and the purchase of such articles 
for the county infirmary when necessary and of utility is authorized by the pro
visions of section 2522 G. C., supra. 

\Vhile, as above stated, the county commissioners may take that matter into 
consideration in fixing the compensation of the superintendent of the county in
firmary and require of him that he furnish his own conveyance and means of 
transportation necessary to the performance of all the duties imposed upon him 
just as they might require the superintendent to furnish his own farming imple
ments in the cultivation. of the farm as required by them, such method of providing 
means of conveyance and transportation for the infirmary is not exclusive. If the 
county commissioners find it necessary to provide for the county infirmary an 
automobile or the use of the ~arne, the authority therefor is clearly conferred by 
section 2522 G. C., supra. This authority to provide an automobile for the county 
infirmary does not, however, make it necessary in order to make such provision 
that an automobile should be purchased outright. 

If the county commissioners find it necessary to purchase gasolin.e, oil and 
tires for an automobile in order to enable the superintendent of the county infirmary 
to perform the duties impo~ed upon him by the county commissioners, the purchase 
of these articles may certainly not be rendered illegal by the mere fact that the 
county owns no automobile if these articles are of utility to the infirmary, and 
may be made to effect any reasonable and necessary purpose for which they are 
designed. 
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I see no legal objection to the commissioners entering into a contract with the 
superintendent for the use of his automobile for the infirmary. It is recited in 
the resolution that the commissioners have been feeding a horse which they did 
not own in consideration of its use for the infirmary. and I can see no objection 
to this as a method of providing proper and necessary conveyance for the infirmary. 
I know of no statute, rule or policy of law which operates as an inhibition against 
the county commissioners hiring a horse or automobile or other conveyance from 
the superintendent of the county infirmary at a fair and reasonable price therefor. 
There is no relationship between them that would prevent them from dealing 
with each other at arm's length. 

A contract for the use of an automobile for the county infirmary is not a 
contract for the purchase of property, or supplies for the use of the county within 
the meaning of sections 12910 and 12911 G. C. which make it a criminal offense 
for any person holding an office of trust or profit or as agent, servant or employe 
of such officer or board of such officers to be inten;stecl in a contract for the pur
chase of property, supplies or fire insurance for the use of the county, township, 
etc. 

I am therefore of opinion that where the county commissioners fine\ it necessary 
to provide an automobile for the county infirmary they may do so by purchasing oil. 
gasoline and tires for an automobiie owned and furnished by the superintendent 
for the infirmary, and that the resolution above quoted is therefore authorized 
by law, although the same service might be required by the county commissioners 
to be provided by the superintendent of the county infirmary and taken into 
consideration in fixing his compensation. 

Respectfully, 
Eow ARD C. TURNER, 

A ttorney-Geaeral. 

2050. 

BANKS AND BANKING-STOCKHOLDERS OF STATE BANKS NOT 
AUTHORIZED TO CUMULATE THEIR VOTES IN ELECTION OF 
DIRECTORS. 

Stockholders of state banks are not authorized to cumulate their votes i1t the 
election of directors. 

(Following opinion of Attorney-General Hoga11, val. 1, 445, An11ual Repo.l't 
of Attomey-General, 1914.) 

CoLUMBUS, OHIO, November 18, 1916 .. · 

HoN. HARRY T. HALL,_ Superintendent of Banks, Columbus, Ohi~. 

DEAR SIR :-I have your letter of November 15, 1916, requesting my opinion 
as follows: 

"vVill you please render this department at your· earliest convehience 
an opinion on the question of stockholders of state banks cumuiating ·votes 
in the election. of directQrs? 

"Section 8636 of the General Code, applicabie ih such matters for gen
eral corporations, authori~e.s cumulative voting. Your predecessor ·held 
that stockholders in state ·banks could not' ~utnulare· their· votes.'' : · 
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I have carefully read the opinion of my predecessor, • Honorable Timothy S. 
Hogan, found in volume I, at page 445, of the Annual Report of the Attorney
General for the year 1914, which is referred to in your letter, and I am in full 
accord with the reasoning and conclusion therein expressed. 

I, therefore, advise you that stockholders of state banks may not cumulate 
their votes in the election of directors. l{espectfully, 

2051. 

EDwARD C. Tt:RNER, 
Attorney-General. 

APPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOXD ISSUE, 
LA~IER TO\VXSH!P, RCRAL SCHOOL DISTRICT, PREBLE COUXTY, 
OHIO. 

CoLt:MBt:S, .OHIO, November 18, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE :-Bonds of Lanier township rural school district, Preble county, 
Ohio, in the sum of $5,000.00 to improve the public school property of said 
district, being ten bonds of five hundred dollars each." 

T have examined the transcript of the proceedings of the board of education 
and other officers of Lanier township rural school district; also the bond and 
coupon form attached, and I find the same regular and in conformity with the 
provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will, upon delivery, constitute valid and 
bi1~ding obligations of said district. Respectfully, 

2052. 

EDWARD c. TUR:SER, 
Attoruey-General. 

:\JOBILTZATIO::-J OF OHIO XATIOXAL GUARD-BAND OF ENGIXEER 
BATTALTOX EXTITLED TO PAY:\IEXT OUT OF STATE FUNDS 
FRO:\I TD.IE SECRETARY OF WAR DIRECTED THAT SAID BAND 
\VAS XOT IXCLUDED IX CALL OF PRESIDEXT UXTIL :\IUSTERED 
OUT. 

The bmzd of the engineer battalion is entitled to payment out of state jufzds. 

CoLt:!IIBt:s, OHIO, Kovember 20, 1916. 

HoN. FRANK B. \\'ILLJS, Go1•enzor of Ohio, Columbus, Ohio. 

:\Iv DEAR GovERNOR :-I am in receipt of your letter of Xovember 11, 1916, 
to the following effect: 

"I am enclosing herewith, first a copy of the order of the secretary 
of war touching the mobilization of state troops ; second a copy of the order 
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issued by the adjutant general of Ohio in pursuance of the order of the 
·secretary of war; third, copies of telegrams which passed between the office 
of the adjutant general of Ohio and the office of the secretary of war 
touching the status of regimental bands and the band of the engineer bat
talion. In pursuance of the order originally issued by the secretary of war 
the order of the adjutant general of Ohio was sent 'out and particular 
attention is called to the last paragraph, section 1 of this order. It was 
understood at the time by the adjutant general's department that regimental 
bands and the band of the engineer battalion were i~cluded in the order 
of the secretary of war. Learning subsequently from the war department 
that the band of the battalion of engineers was not included in the order 
because of the fact that there was lack of two companies to make up a 
regiment of engineers negotiations \vere opened with the state of Michigan 
to secure an arrangement whereby their two companies of engineers be 
combined with our battalion and thus make a regiment. Pending these 
negotiations, which were carried on for some time, the band of the bat
talion of engineers was h.eld in camp. It was finally decided by the war 
department that the combination of the Ohio and l\1 ichigan organizations 
was not feasible and subsequently the band of the battalion of engineers 
was ordered home. The government of the United States has paid the mem
bers of the· band for the time which elapsed between the sending of the two 
conflicting telegrams by the war department. The question which I now 
propose for your consideration is whether under the existing state of 
facts the adjutant general's department has authority to pay the members 
of the band of the engineer's battalion for the time they were on duty at 
the mobilization of the camp." 

I have examined the enclosures submitted with your letter and find that on 
the 18th day of June, 1916, the president of the United States, through the author
ity vested in him by the constitution and laws called into service two brigades of 
three regiments each of infantry, one squadron of cavalry, one battalion of field 
artillery, one battalion of engineers, one battalion of signal corps, three field hos
pitals, two ambulance companies of the Ohio National Guard, the said call being 
addressed to yo4 and signed by the secretary of war. 

On June 19th by command of yourself the adjutant general of Ohio in pur
suance of the commands of the president of the United States called the fol
lowing: First infantry brigade, consisting of the second, third and sixth regi
ments; second infantry brigade, consisting of the fourth, fifth. and eighth regi
ments; first squadron of cavalry, first battalion 9f field artillery, first battalion of 
engineers, field battalion signal corps, first, second and third hospitals, first and 
second ambulance companies. 
· On the same day, to wit, June 19, tlie adjutant general of Ohio telegraphed 
to the chief division of militia affairs for advice as to whether or not the call 
of the president included regimental bands and the band of the engineer battalion. 
On June 20 the chief of the militia bureau advised that regimental bands were 
recognized as organized militia by the war department and the band of the 
engineer battalion was included in the call. 

On June 24 the chief of the militia bureau again telegraphed that the sec
retary of war had directed that the band of the engineer battalion was not in
cluded in the call. 

On July 20 the adjutant general of Ohio telegraphed to the chief of the 
militia bureau that the band of Ohio engineers was mobilized in pursuance of 
the telegram of June 20 and was awaiting muster, and referred in said telegram 
to section 11 of the act of June 3 as authorizing a band for the engineer corps, 
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advising that the band was and always had been a part of the Ohio engineer 
corps and under said section wa' entitled to be mustered. On July 21 a reply 
telegram referred solely to the telegram of June 24. 

Upon receipt of your request for ach·ice I took the matter up with Colonel 
E. S. Bryant and learned the following facts: 

That at the time the telegram of June 24 was received from the chief of 
the militia bureau to the effect that the band of the enginer battalion was not 
included in the call, said band was then mobilized in Cleveland, Ohio, but had 
not yet proceeded to Camp \Villis, and that through some inadvertence said telegram 
of June 24 was not transmitted to the commanding officer at Cleveland; conse
quently the band was brought to the mobilization camp at Camp \Villis and 
held there until finally discharged. 

\Vhile the reason for the order of June 19 by the adjutant general of Ohio 
calling for the organizations hereinbefore mentioned was because of the order 
of June 18 issued, by the secretary of war, nevertheless the adjutant general of 
Ohio did not change his order, which then included the band of the engineer 
battalion, after the receipt of the telegram of June 24. Said band remained 
under orders of the adjutant general of Ohio and having proceeded to Camp 
\Villis pursuant to said order it would amount, as I view it, to an order by the 
adjutant general of Ohio requiring the band to proceed to Camp Willis. 

Such being the fact, I am of the. opinion that the members of the band 
of the engineer battalion should be paid out of the appropriation made to the 
Ohio national guard in the same manner and for the same amount as if a 
separate and distinct order had been issued by the adjutant general of Ohio 
requiring said band to report at Camp \Villis. 

2053. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

COUNTY CQ:I.D.IISSIOXERS-SECTIOX 2416 G. C. DOES :i\OT AUTHOR
IZE SALE OF COSTS AND FEES CERTIFIED BY CLERK OF COURTS 
AS DUE COUXTY UXDER SALARY ACT. 

Section 2416 G. C. does not authori:;e sale of costs and fees certified by Clerk 
of courts as due the county under salar:y act. 

CoLt:'MBus, OHIO, November 20, 1916. 

RoN. RoBERT C. PATTERSON, Prosecuting Attorne:y, Da:yto11, Ohio. 

DEAR SIR :-1 am in receipt of your letter of X ovember 16, 1916, to the fol
lowing effect : 

"Under the statutory requirements, the clerk of courts annually sends 
to me for collection, a list of costs and fees due the county under the sal
ary act, and I have made every effort within my power with my present 
force in the office to collect these amounts, but the results have been 
negligible. 

"~Iy object in writing to you is to inquire whether or not, in your 
opinion, General Code section 2416, authorizing the county commissioners 
"'to compoupd or release, in whole or in part, any claim or judgment 
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due the county, etc.,' is broad enough to authorize the sale of these costs 
and fees." 

The section to which you refer, to wit, section 2416 of the General Code, 
provides as folJows : 

"The board may compound or release, in whole or in part, a debt, 
judgment, fine or assessment due the county, and for the use thereof, 
except where it, or either of its members, is personalJy interested. In 
such case the board shalJ enter upon its journal a statement C?f the facts 
in the case, and the reasons for such release or composition." 

I am of the opinion that said section is not broad enough to authorize the 
sale of the costs and fees in question. RespectfulJy, 

EDWARD C. TuRNER, 
At tome y-C eneral. 

2054. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, 
·VILLAGE OF CLYDE, OHIO. 

CoLuMBus, OHIO, November 21, 1916. 

hzdustrial Commission of Ohio, Co/umbtts, Ohio. 
GENTLEMEN :......,-

"RE :-Bonds of the village of Clyde, Ohio, in the amount of $5,000.00 
for the purpose of extending and enlarging the municipal water works 
plant, being ten bonds of five hundred dollars each." 

I have examined the transcript of the proceedings of council and other 
officers of the vilJage of Clyde in connection with the above bond issue; also the 
bond and coupon form attached, and I find the same regular and in conformity with 
the provisions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the form 
submitted and signed by the proper officers will, upon delivery, constitute valid 
and binding obligations of said village. Respectfully, 

2055. 

EDWARD c. TURNER, 
Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE, 
BATAVIA VILLAGE SCHOOL DISTRICT-BOND FORM, INCOR
RECT RECITAL. 

CoLUMBus, OHIO, November 22, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE :-Bonds of Batavia village school district issued for the pur-
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pose of completing, furnishing and equipping the new school building in 
the said village, in the amount of $4,000.00, being twenty bonds of $200.00 
each." 

I have examined the transcript of the proceedings of the board of education 
and other officers of the Batavia village school district, relative to the above bond 
issue and I find the same regular and in conformity with the provisions of the 
General Code. 

I am of opinion that said bonds when properly drawn and executed will 
constitute valid and binding obligations of the said district. 

The bond form submitted with the transcript contains an incorrect recital 
to which I am calling the attention of the prosecuting attorney. I suggest, there
fore, that before the bonds are accepted by the treasurer of state, 1 be given an 
opportunity of further examining the same. 

2056. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

ROADS Al'\D HIGHWAYS-:MONEY MUST BE IN TREASURY BEFORE 
IMPROVEMENT IS STARTED-BY PROVISION OF SECTION 1218 
G. C. CERTIFICATE OF COUNTY AUDITOR MUST COVER ENTIRE 
A:\TOUXT ASSU11ED BY COUNTY, INCLUDING SHARES OF 
COUNTY, TOWNSHIP AKD ABUTTING PROPERTY OWNERS
SECTION 5660 G. C. APPLICABLE-BONDS MUST BE SOLD 
BEFORE COUXTY COMMISSIONERS CAN MAKE AGREEMENT. 

The provisions of section 5660 G. C. apply to the agreement required of 
count:/ commissioners by section 211 of the Cass highway law, sectio11 1218 G. C., 
and the certificate of tlze county auditor must cover the entire amount assumed 
by the cou11ty, including tlze shares of the county_. township or townships and 
abutting property owners. Where a baud issue is necessary to meet the shares 
of the county_. township or townships and abutting property owners, it is necessray 
that such bonds be issued and sold before the couaty commissioners enter into 
the agreement required by section 1218 G. C., in order that the county auditor 
may be authori:::ed to make in reference to such agreement the certificate required 
by section 5660 G. C. 

CoLUMBUS, OHIO, November 23, 1916. 

HoN. JoHN V. CAMPBELL, Prosecuting Attorney, Cincinnati, Ohio. 

DEAR SIR :-I acknowledge the receipt of your inquiry under date of November 
18, 1916, which inquiry reads as follows: 

"Plans and specifications have been completed by the state highway 
department for the improvement of two main market roads leading into 
the city of Cincinnati, in co-operation with Hamilton county, namely, 
the Hamilton pike and the Springfield pike. Contracts for these improve
ments will shortly be let. The state will contribute something over one 
hundred thomand dollars toward the two improvements. After bids 
have been received it will then be incumbent upon the county commis-
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sioners of this county to enter into a written agreement to assume all 
cost and expense of said improvement over and above the amount to be 
paid by the state ( Cass highway law section 211). The portion to be 
so paid by the county will be secured by a bond issue under section 216 
of the Cass highway law, but the amount to which such bonds shall be 
issued can not be determined until bids have been received. 

"Inasmuch as the opinions heretofore rendered by your department 
are ·not clear upon the question involved, we are writing to ask your opinion 
as to the application of section 5660 of the General Code to such a situa
tion. This, in our opinion, presents two specific questions : One, do the 
provisions of General Code section 5660 apply to the agreement required 
of the county commissioners by section 211 of the Cass highway law? 
Second, If the commissioners adopt a resolution to proceed with the im
provement in conjunction with the state, to issue bonds under section 
216 of the Cass highway law to pay the county's portion of the expense 
of such improvement and providing for the levy and collection of taxes 
sufficient to pay interest and sinking fund charges, must the actual 
award of the contract be postponed until such bonds are sold and the 
auditor can certify that the money is in the course of collection under 
General Code section 5660? 

"In this connection we call your attention to the opinion heretofore 
rendered by ·you on October 8, 1915, appearing at page 1932 of your 1915 
Annual Report and the opinion .rendered October 13, 1915, appearing at 
page 1959, of your report, with a special reference to pages 1962 and 
1963. By the first of these it would seem clear that you were of the 
opinion that a mere certificate that the county's portion will be provided 
for by a bond issue is insufficient while if the reasoning of the latter 
be applied, it would seem sufficient if the bonds had been duly authorized 
although not in fact sold. This latter opinion would also seem to be in 
harmony with the answer to the fifth question submitted by our letter 
of June 8, 1916, as such answer is given in your opinion No. 1797, 
under date of July 18, 1916. \Ve also call your attention to the provisions 
of section 224, providing that 'no procedure for the construction, improve
ment, maintenance or repair of roads as provided for in other acts of 
the general assembly shall apply to main market roads.' 

"vVe are personally of the opinion that the state highway commis
sioner could let these contracts prior to the sale of bonds to pay the 
county's portion provided such bonds were in fact duly authorized, but 
inasmuch as the legality of the contract must eventually be approved by 
you, we feel that proper foresight requires the present submission of this 
question to you." 

I note that in the first paragraph of your communication you indicate the 
order of procedure to be the taking of bids, the entering into a contract between 
the county commissioners and the state, as provided by section 1218 G .. C., by 
the terms of which the county will assume in the first instance that part of the 
cost and expense of the improvement over and above the amount to be paid 
by the state and finally the issuing of bonds by the county. You also observe 
that the amount to which bonds shall be issued cannot be determined until 
hids have been received. As will be later indicated, my view of the proper 
order of procedure, as well as the general practice which has been followed in 
the state under these stautes, do not coincide with the views expressed by you, 
and it is further my opinion that from the very necessity of things bonds must 
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be issued before the contract provided for by section 1218 G. C. can be made 
between the county and the state, and should, as a matter of good practice, be 
issued before the state highway commissioner advertises for bids. 

Upon the first question submitted by you this department held in effect, 
in opinion No. 1774, rendered to Hon. G. A. Starn, prosecuting attorney of 
Wayne county, on July 11, 1916, that the provisions of section 5660 G. C. apply 
to the agreement required of the county commissioners by section 211 of the 
Cass highway law, section 1218 G. C. While the opinion rendered to l.Ir. Starn 
related in terms to the deductions to be made from available funds by the county 
auditor, upon the making of a certificate under section 5660 G. C., yet the 
opinion assumes that some certificate must be made by the county auditor at 
the time the county commissioners make the agreement provided for by section 
1218 G. C. In other words, the opinion to :\Ir. Starn rests upon the assumption 
that a certificate must be made by the county auditor, under the provisions of 
section 5660 G. C., at the time the county commissioners make their written 
agreement to assume in the first instance that part of the cost and expense of 
the improvement over and above the amount to be paid by the state. The opinion 
deals with the question of whether the certificate must relate only to the 
county's share or whether it must relate not only to the county's share, but also 
to the shares of the interested township or townships and the abutting prop
erty owners. The conclusion expressed is that the certificate must relate to the 
entire amount covered by the agreement of the county commissioners, including 
the shares of the county, township or townships and property owners. While 
in the opinion to l\Ir. Starn th~re is found no discussion of the cases relating 
to the application of section 5660 G. C., yet I was not unmindful, at the time 
the opinion was rendered, of the holding in a number of cases to which I will 
now refer. In considering these cases I al'o had in view the fact that they 

. had been well established and uniformly adhered to, both by this department 
and by the state highway department, the practice of requiring a certificate to 
be made by the auditor, under the provisions of section 5660 G. C., covering 
the shares of the county, township or townships and property owners in con
nection with the agreement required by section 1218 G. C., and earlier sections 
containing the same provisions, and as a matter of sound public policy I did 
not think this practice ought to be disturbed unless it could be clearly determined 
from the statutes and decisions of the courts that a change was required and a 
different procedure demanded. 

In the case of the city of Cincinnati v. Holmes, administrator, et al, 56 0. S., 
104, the court laid down the principle that where the general provisions of a 
statute, and those of a later one on the same subject are incompatible, the pro
visions of the latter statute must be read as an exception to the provisions of the 
earlier statute. 

Applying this principle to the facts of that case, the court held that the 
provisions of section 2702 R. S., known as the Burns law, did not apply to the 
act passed May 4, 1891, E8 0. L., 527, authorizing villages of a certain class to 
make certain street improvements, and defray the cost and expense thereof by 
issuing bonds and levying taxes and assessments as therein provided, and that 
therefore a contract made with a village for the performance of such work, 
before all the money was in the treasury, was not for said reason void. This 
decision rests upon the conclusion of the court that the act in 88 0. L., 527, was 
incompatible with the provisions of the Burns law. I am unable to find in the 
statutes now under consideration any incompatibility with the provisions of 
section 5660 G. C. which would warrant the application of the principle supporting 
the decision in the case of city of Cincinnati v. Holmes, administr3tQr,- supra, 
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especially as in a later case the supreme court of Ohio indicated that it was 
apprehensive that the decision in question might be given a force and effect not 
intended by the court and sought to limit the same. 

In the case of C01nsto~k, et al, v. village of Nelsonville, 61 0. S., 288, the 
court held that ~ection 2702 R. S. was not applicable to so much of the cost and 
expense of a street improvement as is to be paid by an assessment on the 
property bounding and abutting on such improvement or adjacent thereto. In 
this case, in discussing the case of Cincinnati v. Holmes, supra, the court used 
the following language: 

"It was not held in that case (Cincinnati v. Holmes), as argued by 
counsel for defendant in error, that the Burns law does not apply to any 
part. of the cost and expense of street improvements; but the holding 
was that the special acts· under which the improvements were made in 
that case, and which had been previously held constitutional by this 
court, were to be read as an exception to the Burns law and that for 
that reason alone the statute did not apply in that case. The Burns law 
being one of a general nature, it is doubtful whether exceptions of a 
local nature can ·be constitutionally made thereto." 

If contracts for the class of improvements now under consideration were 
let by the county, there might be a reason for the application of the decision in 
the case of Comstock v. Nelsonville to so much of the cost of the work as is 
assessable upon abutting real estate, but contracts for work of this class are 
let by the state and there is nothing in the decision in question which requires 
its application to the contract :between the state and the county by the terms 
of which the county assumes in the first instance that part of the cost and expense 
of the improvement over and above the amount to be paid by the state. 

In the case of Mt. Vernon v. State, 71 0. S., 428, the statute under consid~ 
eration expressly provided that the Burns law should not apply to contracts 
made thereunder. In so far as the case of Emmert v. Elyria, 74 0. S., 185, is 
concerned, the argument of the opinion is directed solely to the law relating 
to municipalities, the court concluding its argument with the observation that, 
having found certain sections of the statutes inapplicable, their interpretation was 
not necessary. 

In the case of Wood v. Village of Pleasant Ridge, 12 0. C. C., 177, the 
court expressed the view that section 2702 R. S., did not apply where the whole 
cost of the improvement was to be assessed upon the abutting lands under the 
statutes then in force, but the ·court decided the case upon other grounds. Even 
if this were not true, the same ob~ervation made above as to the case 0f Com
stock v. Nelsonville would be applicable as to this case and also as to the case 
of Chittenden v. Columbus, 1 0. N. P. (n. s.) 420. 

Opinion· No. 900 of this department, rendered by me on October 8, 1915, 
and appearing at page 1932 of the Opinions of the Attorney-General for that 
year, which opinion is referred to by you, is indicative of the uniform practice 
cif this department, which has been to refuse approval to all agreements made 
by county commissioners and not bearing the certificate of the county auditor re
quired by section 5660 G. C. In so far as opinion No. 914, rendered to Hon. 
Robert C. Patterson, prosecuting attorney of Montgomery county, on October 
12, 1915, and· found at· page 1959 of the Opin-ions of the Attorney-General ·for 
that ·year, which opinion is also referred to by you, is concerned, the statement 
that borids must at least have been duly authorized is more jn the nature of an 
argument than a conclusion', but without reference to what may be regarded 
as .the scope and effect· of that opinion, ·discussing an entirely diff'erent ·statutory 
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proceeding, I am of the opinion that its reasoning could not be applied in this 
instance. The view expressed in answering the fifth question submitted by you 
in your letter of June 8, 1916, which letter was answered in opinion Xo. 1797, 
rendered to you on July 18, 1916, was ba~ed upon the decision of the court in 
the case of State ex rei v. Amlin, 1 X. P. (n. s.) 517, affirmed by the supreme 
court without report in 74 0. S., 447. The provision of section 224 of the Cass 
highway law, section 1230-1 G. C., that "no procedure for the construction, im
provement and repair of roads, as provided for in any other acts of the general 
assembly, shall apply to main market roads" must be read in connection with the 
provision of section 226 of that act, section 1231 G. C., that "county commis
;ioners, township trustees and village councils shall have the same power and 
authority to co-operate in the construction, improvement, maintenance and repair 
oi main market roads as is granted to them by this act in the construction, im
provement, maintenance and repair of inter-county highways; and in case the 
commissioners of any county, the trustees of any township and the council of 
any village, or of any such authorities, determine to co-operate in the construc
tion, improvement, maintenance or repair of any main market road, the pro
cedure shall be the same as in the case of co-operation by such authorities in 
the construction, improvement, maintenance and repair of inter-county highways, 
as provided in this act." It is evident from a consideration of both of the above 
provisions that the first provision referred to is not applicable where county com
missioners co-operate in the improvement of a main market road. 

In view of the foregoing it is my opinion, in answer to your first question, 
that the provisions of section 5660 G. C. apply to the agreement required of the 
county commissioners by section 211 of the Cass highway law, section 1218 
G. C., and that the certificate of the county auditor must cover the entire amount 
assumed by the county, including the shares of the county, township or town
ships, and abutting property owners. 

1 n answer to your second question, it is my opinion that under the provisions 
of section 1218 G. C., no contract may be let by the state highway commissioner 
until the agreement on the part of the county commissioners is on file in the 
office of the state highway commissioner, with the approval of the attorney-general 
endorsed thereon, as to its form and legality. Inasmuch as the county auditor 
must, as to this agreement, make the ce.rtificate required by section 5660 G. C. it 
follows that the county commissioners may not enter into such agreement until 
the bonds are sold and the county auditor authorized to make his certificate. 
While section 216 of the Cass highway law, section 1223 G. C., authorizes a bond 
issue in an amount necessary to pay the respective shares of the county, town
ship or town~hips and the land specially assessed, it is my view that such bonds 
may, and indeed ordinarily should, be issued in an amount necessary to pay the 
county's, township's and property owners' share of the estimated cost and ex
pense. In other words, a bond issue of this class may be based upon the esti
mated cost rather than upon the actual cost, as determined by the bids. After 
the preliminary proceedings have been disposed of, the ordinary course of pro
cedure will be for the county to issue bonds for the county's, township's and 
property owners' share of the estimated cost and expense and after these bonds 
have been sold, to enter into the agreement with the state provided for by section 
1218 G. C. In connection with the making of this agreement the county auditor 
will make his certificate under section 5660 G. C. The agreement will then be 
filed in the off.ce of the state highway commissioner, with the approval of the 
attorney-general endorsed thereon as to its form and legality, and the state 
highway commissioner will then be in a position to advertise for bids and let 
the contract for the work. Should the state highway commissioner advertise 
for bids before the agreement on the part of the commissioners is filed in his 
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office, with the approval of the attorney-general endorsed thereon, and even 
should the day of letting arrive before such agreement is made and filed, and 
should the bids be opened and the lowest and best bidder determined, yet the 
state highway commissioner would be without authority to award the contract 
to such lo\vest and best bidder until such time as the agreement by the county 
commissioners, bearing the approval of the attorney-general, should be filed in 
his office. 

I am enclosing for your information a copy of the opinion rendered to Mr. 
Starn, and referred to aboYe, and trust that the same, read in connection with 
this opinion, will furnish a complete answer to your questions. 

Respectfully, 
Eow ARD C. TuRNER, 

A ttonzey-General. 

2057. 

FEES-~JARSHALS-CHlEFS OF POLICE-SECTIOl\S 4387 AND 4534 G. 
C. COl\STRUED-COLLECTIOKS UNDER SECTION 4581 G. C.-THREE 
CLASSES OF CASES-FEES OF WITNESSES AND JURORS UNDER 
FISH A:.JD GA~IE LAWS, SECTION 1387 G. C.-OFFICERS WHO 
SHOULD SERVE PROCESSES ISSUING FROl.f VARIOUS POLICE 
COURTS-FEES IN SUCH CASES. 

1 and 2. Ullder sectiolls 4387 alld 4534 G. C .. marshals and chiefs of police 
are e11titlcd to the same fees as are provided for sheriffs a1zd constables for sim
ilar services, in so far as the schedule of fees for such officers are the same. 
No fee is chargeable for marshals alld chiefs of police for the services for which 
the schedules of fees for sheriffs a11d constables differ. 

3. In cases in which police courts act as examining magistrates only, the fees 
of the police judge arc the same as the fees of justices of the peace w.hen acting 
as examillillg magistrates. 

In cases in which the police court has fiual jurisdiction concurrent with the 
probate court, and of which justices of the peace have no final jurisdiction, the 
fees chargeable in the police court are the same as those provided for the probate 
court. 

In cases in which the police court, the proba"te court and justices of the peace 
each have final jurisdiction, the fees chargeable in the police court are the same 
as those chargeable in justices courts alld probate courts, in so far as such fees 
are in accord, but to the extent that the fees Provided for such courts are different 
for particular services, no fees are chargeable in the police court for such services. 

4. In prosecutions under the fish and game laws, witnesses and jurors are 
entitled to the same fees as are provided for criminal cases il~ the common pleas 
court. 

5. lit proceedings before the police judges, mayors and judges of criminal 
courts, the process should be issued to the chief of police or other police officer 
or marshal of the corporation. F01· the fees of the chief of police and marshal, see 
syllabus 1 and 2. 

6. The fees of other police officer serving process would be the same a.s 
the fees of a sheriff (sections 4581 and 13436 G. C.\ 

CoLUMBUS, Oaro, November 23, 1916. 

Bureau of Inspectiolt a11d Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of September 16, 1916, you submitted five inquires 
to me, which I shall consider in the order submitted: 
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Your first inquiry is as follows: 

"(1) To what fees is a marshal entitied under the provisions of sec
tion 4387 G. C.?" 

Your second inquiry is as follows: 

"(2) To what fees is a chief of police in cities having no police 
court entitled under the provisions of section 4534 G. C.?" 

Your first and second questions are so similar that a determination of 
the one determines the other. 

Section 4387 G. C. referred to in your first inquiry fixing the fees of 
the marshal provides as follows: 

"In the discharge of his proper duties, he shall have like powers, 
be subject to like responsibilities and shall receive the same fees as 
sheriffs and constables in similar cases, for services actually performed 
by himself or his deputies and such additional compensation as the coun
cil prescribes. In no case shall he receive any fees or compensation for 
services rendered by any watchman or any other officer, nor shall he 
receive for guarding, safekeeping or conducting into the mayor's or 
police court any person arre~ted by himself or deputies or by any other 
officer a greater compensation than twenty cents." 

Section 4534 G. C., referred to in your second inquiry fixing the fees of 
the chief of police, provides as follows: 

"In felonies, and other criminal proceedings not herein provided 
for, such mayor shall have jurisdiction and power, throughout the county, 
concurrent with justices of the peace. The chief of police shall execute 
and return all writs and processes to him directed by the mayor, and shall 
by himself or deputy attend on the sittings of such court, to execute 
the orders and process thereof and to preserve order therein, and his 
jurisdiction and that of the deputies in the execution of such writs and 
process, and in criminal cases, and in cases of violations of ordinances 
of the corporation, shall be co-extensive with the county, and in civil 
cases shall be co-extensive with the jurisdiction of the mayor therein. 
The fees of the mayor in all cases, excepting those arising out of viola
tion of ordinances, shall be the same as those allowed justices of the 
peace for similar services and the fees of the chief of police or his 
deputies in all cases, excepting those arising out of violations of ordi
nances shall be the same as those allowed sheriffs and constables in 
similar cases.'' 

The fees of the marshal are "the same fees as sheriffs and constables in 
similar cases." And the fees of the chief of police "the same as those allowed 
sheriffs and constables in similar cases." 

It is to be noted at the outset that in the class of cases enumerated in sec
tion 13423 G. C., and of which justices of the peace, police judges and mayors 
are given final jurisdiction, the fees of the chief of police and marshal, for pur
suing and arresting a defendant and in subpoenaing witnesses, are the same as 
the fees of the sheriff for similar services in the common pleas court. 
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Section 13436 G. C. provides: 

"Sec. 13436. In pursuing or arresting a defendant and in subpoena
ing the witnesses in such prosecutions, the constable, chief of police, 
marshal or other court officer shall have like jurisdiction and power as the 
sheriff in criminal cases in the common pleas court, and shall receive 
like fees therefor." 

There still remains for determination the fees chargeable for the chief of 
police and marshal in other misdemeanor cases of which the police courts and 
mayors have final jurisdiction, and in felony cases wherein said courts exercise 
jurisdiction only as examining magistrates. The general fee schedule for 
sheriffs is provided in section 2845 G. C., and for constables in section 3347 G. C. 

An examination of the respective schedule discloses that for the most part 
the fees provided for constables and sheriffs for particular services are different. 
This difference in the fees provided does not seem to be referable, in the main, 
to apparent difference in the character of services of the respective officers, nor to 
any particular classification of cases, but the schedule seemed to have been deter
mined entirely independently of each other. 

In an opinion rendered to your bureau under date of August 30, 1911, by 
my predecessor, Honorable T. S. Hogan (Annual Report of the Attorney-General 
for 1911, vol. 1, page 327), it was held as follows: 

"By reason of all the foregoing I am of the op1mon that in cases 
other than those arising out of violations of ordinances, the fees of a 
constable should be taxed in favor of the chief of police under section 
4534, General Code, as amended, unless section 3347, which prescribes the 
fees of a constable, fails to provide a fee for the specific service performed 
by the chief of police; in which case the chief is entitled to the fee pro
vided for the sheriff by section 2845 as amended." 

However, in the case of State ex rei. Ribble, Prosecuting Attorney v. Klein
hoffer, decided by the supreme c:ourt, May 4, 1915, 92 0. S. 163, the supreme 
court held that if in section 10076 G. C., which provided for the fees allowed 
a humane officer, the pronoun "they," as used therein-

"could be held to officers other than humane officers-for example, to a 
sheriff or constable-it would be impossible to determine to which it does 
refer. And it is important and necessary that this be known, for the fees 
of a sheriff and those of a constable, as fixed by sections 2845 and 3347, 
re~pectively, are different. It is well settled that the compensation of a 
public officer must be fixed by statute. The legislature has failed to 
provide for fees for services rendered by a humane officer and it is not 
the province of the court to make laws. We conclude, then, that as 
there is no statutory provision for the allowance of fees in the case 
under consideration, the payment made by the county was unauthorized." 

It seems, therefore, that the supreme court has determined that ;vherever an 
officer is given the same fees as the sheriff and constable in simi! a r cases, in so far 
as the fees of the sheriff and constable are different, it is impossible to determine 
which schedule of fees is to apply, and there has been no actual fixing of fees 
by the legislature; consequently none are chargeable. 

In so far as the fees provided for sheriffs and constables are the same for 
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similar services, the provision is definite and the fee so provided is chargeable 
for chiefs of police and marshals in similar cases. 

Answering your first and second questions, therefore, I am of the optmon 
that in so far as the fees provided for sheriffs and constables for particular 
services are the same, such fees are also the measure of the compensation for 
chiefs of police and marshals for the same character of services; but in so far as 
the fees provided for sheriffs and constables for particular services are different, 
it is impossible to determine which of the provisions was intended as the measure 
of compensation for chiefs of police. and marshals, and therefore no definite pro
vision has been made and no fees are chargeable for such services. 

Your third question is as follows: 

"(3) \Vhat fees may be collected under the provisions o.f section 
4581 G. C.?" 

Section 4581 G. C. is found in the chapter relative to police courts. Section 
4579 G. C. provides for the fees to be received by jurors in said police courts, 
and section 4580 G. C. provides for witness fees to be allowed in such courts. 

Section 4581 G. C. provides as follows: 

"Sec. 4581. Other fees in the police court shall be the same in state 
cases as are allowed in the probate court, or before justices of the peace, 
in like cases, and in cases for violation of ordinances such fees as the 
council, by ordinance, prescribes, not exceeding the fees for like services 
in state cases." 

The jurisdiction of police courts embraces cases that may be classified in two 
groups: 

I. Those 111 which the court acts as an exammmg magistrate; and 
2. Those in which the court exercises final jurisdiction. 
Section 4577 G. C. provides: 

"Sec. 4577. The police court shall have jurisdiction of, and to hear, 
finally determine, and to impose the prescribed penalty for, any offense 
under any ordinance of the city, and of any misdemeanor committed 
within the limits of the city, or within four miles thereof. The jurisdic
tion of such court to make inquiry in criminal cases shall be the same as 
that of a justice of the peace. Cases in which the accused is entitled to 
a jury trial, shall be so tried, unless a jury be waived." 

Justices of the peace are also vested with general jurisdiction as examining 
magistrates, and in certain designated misdemeanors justices of the peace are 
given final jurisdiction. The jurisdiction of justices of the peace as exammmg 
magistrates is conferred by section 13511 G. C. Said section provides: 

"Sec. 13511. When the accused is brought before the magistrate 
and there is no plea of guilty he shall inquire into the complaint in the 
presence of such accused. If it appear that an offense has been committed 
and that there is probable cause to believe the accused guilty, he shall 
order him to enter into a recognizance, with good and sufficient surety, 
in such amount as he deems reasonable, for his appearance at the proper 
time and before the proper court; otherwise he shall discharge him from 
custody. If the offense charged is a misdemeanor and the accused, in a 
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writing subscribed by him and filed before or during the examination, 
waive a jury and submit to be tried by the magistrate, he may render 
final judgment." 

I do not· find that the probate court has been vested with any general juris
diction as an examining magistrate, but is given final jurisdiction of misdemean
ors concurrent with the court of common pleas. 

Therefore, in cases in which the police court acts only as an examining 
magistrate, under section 4577, the fees which will be allowable are the same 
as the fees provided in the fee schedule applicable to proceedings before justices 
of the peace in such cases. 

Section 1746 G. C. provides in part: 

"Sec. 1746. Except as otherwise pro~ided, justices of the peace, for 
the services named, when rendered, may receive the following fees:" (then 
follows a schedule of fees.) 

The foregoing schedule then would determine the fees chargeable for the 
police court in cases in which that court acts only as an examining magistrate. 

Coming then to a consideration of the question of fees accruing in the police 
court in those state cases in which final jurisdiction is conferred, it is to be 
noted that while this jurisdiction of the police court extends to a larger class 
of cases than does the final jurisdiction of justices of the peace, it is identical 
with that of the probate court, save as to territorial limitations applicable to 
police courts. 

The final jurisdiction with which justices of the peace \are vested is con
ferred by section 13423 G. C. and a few others, such as section 1464 G. C., con
ferring final jurisdiction in cases arising under the fish and game laws, and 
section 871-52b G. C. (106 0. L. 327), conferring final jurisdiction in cases arising 
under the chapter relating to the regulation of the exhibition of motion pictures. 

Section 13434 G. C., supra, as amended 103 0. L. 539, confers final jurisdiction 
on justices of the peace, police judges and mayors in fifteen classes of cases 
therein enumerated. ' · 

While justices of the peace have final jurisdiction concurrent with police 
judges and mayors in the designated cases above noted, yet the police court 
and probate court are vested with final jurisdiction as to all misdemeanors gen
erally. 

It is, then, but logical to conclude that as to these remaining cases, that is, 
· all those misdemeanors of which the probate court has concurrent final jurisdiction 

with the police court and of which justices of the peace have not such jurisdiction, 
the fees taxable in the police court will be the same as those provided for such 
cases in the probate court. 

The criminal jurisdiction of the probate court is conferred by section 13424 
G. C., which provides: 

"Sec. 13424. The probate court shall have concurrent jurisdiction 
with the court of common pleas in all misdemeanors and all proceedings 
to prevent crime." 

The criminal jurisdiction of the common pleas court is provided in section 
13425 G. C., which provi~es in part: 

''Sec. 13425. The court of common pleas shall have original juris-
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diction of all crimes and offenses, except in cases of minor offenses, 
the exclusive jurisdiction of which is nsted in justices of the peace 
or in other courts inferior to the common pleas. * ':' '' 

I do not find that exclusive jurisdiction of particular misdemeanors has been 
conferred upon any court inferior to the common pleas court, but rather original 
and final jurisdiction has been conferred in certain criminal cases on the inferior 
courts. 

The fees taxable in criminal cases in the probate court are the same as the 
fees taxable for similar services by the clerk of the common pleas court. 

Section 1603 G. C. provides: 

"Sec. 1603. For other services for which compensation is not other
wise provided by law, the probate judge shall be allowed the same fees 
as are allowed the clerk of the court of common pleas for similar 
services." 

The fees to be charged by the clerk of court are provided by sections 2900 
and 2901 G. C., which, because of their length, are not quoted. 

Therefore, the schedule of fees provided in sections 2900 and 2901 G. C. 
determine the fees chargeable in .the police court, for similar services, in all 
cases of which the police court has final jurisdiction concurrent with the probate 
court, and of which justices of the peace have not such final jurisdiction. 

There still remains a third class of cases, namely, those specially designated 
cases above noted, in which concurrent jurisdiction is vested in all three of said 
courts. In this class of cases the schedule of fees applicable to probate courts 
and justices of the peace, in so far as they are in accord, for particular services, 
will be applicable and taxable also in the police court; but in so far as there 
is a conflict in said schedule of fees, under the ruling of the supreme court in 
the case of State ex rei. Ribble & Co. v. Kleinhoffer, supra, it is impossible to 
determine which of the conflicting provisions was intended to prevail, and there
fore I hold that no fee has been determined by the legislature and none is 
chargeable. 

Answering your third question specifically, I advise: 
I. In those cases in which the police court exercises jurisdiction only as an 

examining magistrate, the schedule of fees provided for justices of the peace when 
acting as examining magistrates will be taxable in the police court for similar 
services. 

2. In that class of cases in which the police court exercises final jurisdiction 
in state cases, concurrent with the probate court, and in which justices of the 
peace are not vested with such final jurisdiction, the schedule of fees provided 
for the probate court (the same fees as are chargeable by the clerk of court for 
similar services) will prevail in the police court for the same character of services. 

3. In the remaining misdemeanor cases in which all three of said courts 
exercise final jurisdiction, the fees provided for particular services in the justices 
court and in the probate court, in so far as they are in accord, will prevail also 
in the police court, but in so far as such schedules of fees for similar services 
differ, it is impossible to determine which was intended to apply in the police court, 
and therefore no fee is chargeable for such services in the police court. 

Your fourth question is as follows: 

"4. To what fees are witnesses and jurors entitled under the fish 
and game laws, sections 1387 et seq.?" 
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An examination of the fish and game laws will disclose that there is no 
provision made therein for either witnesses' or jurors' fees. 

Section 13438 G. C. provides : 

"Sec. 13438. In such prosecutions the jurors and the witnesses shall 
be entitled to like mileage and fees as in criminal cases in the court of 
common pleas." 

In the foregoing section I am of the opinion that the term "such prosecutions" 
is to be construed as referring to alJ those cases comprehended by the special 
legislation conferring final jurisdiction on justices of the peace, police judges 
and mayors, and providing a distinct method of procedure to be pursued. 

The substance of the provisions of section 13438 G. C., in fact of the whole 
chapter entitled ''Justices of the Peace, Police Judges and Mayors (sections 13423 
et seq. G. C.), was originally enacted as a part of section 3718a, Revised Statutes, 
and provided the procedure to be followed in all the classes of cases enumerated 
in the section, without regard to whether the case was triable to a court or to a 
jury. 

In the codification of 1910, the provisions of section 3718a R. S. were sub
divided into a number of sections and the substance of the section conferring 
jurisdiction in the cases therein enumerated, as welJ as certain later enactments 
conferring similar jurisdiction in other cases, was codified as section 13423 G. C., 
while the provisions relative to the procedure in such cases now appear in the 
separate chapter entitled "Justices of the. Peace, Police Judges and Mayors." 

The fact that the first section of this chapter, section 13432 G. C., relates 
to prosecutions in which a jury trial is authorized, may tend to confuse somewhat 
as to th"e meaning, in later sections, of the language "in such prosecutions," but 
there is no apparent legislative purpose in the codification to restrict the appli
cation of these provisions, and I am of the opinion that the provisions found 
in this chapter are applicable to ~ll that class of cases which were originalJy 
comprehended in this special scheme of summary procedure, and that under the 
codification they are to have general application to all such cases as well as certain 
later enactments conferring jurisdiction on said lower courts by the same form of 
enactment, such as sections 1464 G. C. and 871-52b G. C. (106 0. L. 327), which 
respectively confer final jurisdiction on said courts in fish and game cases and 
cases arising under the laws providing censorship for motion picture films. 

I, therefore, hold, in answer to your fourth question, that jurors and wit
nesses, in cases under the fish and game laws, are entitled to the same fees 
as are provided for criminal cases in the common pleas court. 

Your fifth question is as follows: 

"(5) What officer should serve the process issuing from the various 
police courts and to what fees is he entitled? (See sections 4567 et seq. 
G. C., sections 14693 et seq. G. C. and 0. L. vol. 106, p. 112.) 

The sections of the statutes to which you refer pertain to police courts and 
criminal courts in the various cities. 

Section 13500 G. C., which is a general statute, provides in part as follows: 

"Sec. 13500. The warrant shalJ be directed to the sheriff or to any 
constable of the county, or, when it is ·issued by an officer of a munici-' 
pal corporation, to the marshal or other police officer thereof * * * ." 

The phrase "an officer of a municipal corporation" refers to police judges, 
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mayors and judges of criminal courts, and the process issued by them should 
be directed to the marshal or other police officer of the municipal corporation. 

I am of the opinion that oaid section authorizes the issuance of warrants to 
patrolmen and that section 4581 G. C. would authorize taxing in their favor the 
same fees as are authorized for similar services in state cases in the probate 
court. 

In an opmwn rendered hy my predecessor, Honorable T. S. Hogan, on 
April 4, 1914, to your bureau (Annual Report of the Attorney-General of that 
year, vol. 1, p. 449) it was held: 

"As regards service in the police court, which as aforesaid is author
ized by section 13500 General Code, I am of the opinion that this statute 
contemplates that the warrant be issued to the officer who is to serve 
the same, and if the same is issued to the chief of police he must himself 
perform the service, and when so doing would be entitled to have taxed 
in his name the fees for such services. \Vhen, however, it is desired 
to have a patrolman execute such warrant, the warrant must be issued 
directly to that official, in which case, the patrolman would be entitled 
to receive and retain the fees allowed for such service under section 
4581, General Code." 

I have heretofore advised as to the fees chargeable· for marshals and chiefs 
of police in the answers to your first and second questions. 

2058. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

APPROVAL, LEASES OF CA1\AL AXD RESERVOIR LAXDS TO LOi\' 
FISHER, ARTHUR STUTZ AXD JOHX D. DOLEY. 

CoLUMBUS, OHio, November 24, 1916. 

HoN. FRANK R. FAL'VER, Superintendent of Pttblic lVorks, Columbus, Ohio. 
DEAR SIR :-I acknowledge the receipt of your communication of November 

22, 1916, trammitting to me for examination the following leases of canal and 
reservoir lands: 

"Valuation. 
"Lon Fisher, land at Indian Lake---------------------------------$250.00 
"Arthur Stutz, land at Indian Lake------------------------------- 700.00 
"John D. Doley, part of the abandoned Ohio canal in Scioto county 221.33" 

I find these leases to be in regular form and am therefore returning the same 
with my approval endorsed thereon. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 
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2059. 

TAXES AXD TAXATIOX-LIEX OF STATE FOR FRAXCHISE OR EX
CISE TAXES WHEX SA:\IE IS IXFERIOR TO LIE~ OF A :\IORT
GAGE-T\VO SPECIAL KIXDS-SECTIOX 5506 G. C. CONSTRUED. 

r The lien of the state for franchise or excise taxes, created by section 5506 
G. C. is i11ferior to the lien of a mortgage give11 by the grantor of the corporation 
or utility or by some other mortgagor or lie11or in the chain of title prior to the 
a.cquisition of the property by the corporation or utility, and inferior also to that 

' of a purchase money mortgage gh·en by the corporation. 

CoLUMBus, 0Hro, i\ovember 24, 1916. 

The Ta:t: Com mission of Ohio, Columbus, Ohio. 

GENTLEMEN :-You have asked me to advise you upon the following question: 

"Is the lien of the state for franchise or excise taxes prior to that 
of a mortgage given by the grantor of the corporation or utility or by 
some other mortgagor or lienor in the chain of title prior to the acqui
sition of the property by the corporation or utility?" 

This question involves an interpretation and application of section 5506 of 
the General Code, which provides in part as follows: 

· ''The fees, taxes and penalties, required to be paid by this act, shall 
be the first and best lien on all property of the public utility or cor
poration. * * *" 

General statements will be found in all the books and encyclopedias to the 
effect that it is within the power of the state to give to its lien for taxes absolute 
priority; and there are certain decisions which will hereafter he cited, the apparent 
purport of which is to extend this power so far as to enable the legislature to 
make a secondary tax lien prior to an encumbrance placed upon the property 
subject thereto before the title thereto was acquired by the person primarily liable 
for the tax. Yet on all hands it is agreed that legislation for which this effect is 
claimed will be strictly construed, being in derogation of the rights of bona fide 
encumbrances. See· Central Trust Co. v. Third Avenue Railroad Company, 186 
Fed. 291; Bibbins v. Clark & Co., 90 Iowa 230. 

/ There can be no ambiguity as to the purport of the phrase "first and best" as 
found in section 5506. 1 t is very clear that with respect to the property or 

·interests to which the lien is to attach the general assembly intended its priority 
to be absolutely paramount. So far as the expression of the legislati\·e intent 
embodied in section 5506 is concerned, the only doubt arises with respect to the 
meaning of the phrase "all property of the public utility or corporation." Is the 
word "property" used to designate the entire corpus of any estate, chattel, invest
ment or fund, the primary right to which the corporation may ever acquire, or 
is it limited in its application to the extent of the interest primarily acquired by 
the corporation? Some evidence, at least, that the word now under examination is 
used in the narrower sense above indicated is found in the fact that particular 
kinds of property are not pointed out thereby. It is not expressly recited that 
the taxes and penalties shall be the first and best lien on all "real estate" of the 
corporation nor upon all "personal property" thereof. If it had been we might 
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have turned to the definitive sections found in the general property taxation code, 
which very clearly indicate that such terms are used to designate the corpus of 
the thing subject to taxation and lien. But the mere word "property" is not 
used in this sense in the general property tax statutes. The most similar use of 
this word which appears in the General Code is that found i~ section 5331 G. C. 
as amended 103 0. L. 363, which provides in part that: 

"Such (inheritance) taxes shall become due and payable immediately 
upon the death of the decedent and shall at once become a lien upon the 
property, and be and remain a lien until paid." 

The phrase "and be and remain a lien until paid" has frequently been held to 
be synonymous with the phrase "first and best lien." That is to say, such a phrase 
as this naturally imports that the lien created by the statute shall have priority 
over all other liens. Eaton's Appeal, 83 Pa. St., 152. G. C. section 5671, creating 
the state's lien for taxes leYied on real estate, is in this form, and has been 
given this interpretation, when read in connection with section 5724. Trust Co. 
v. Root, 72 0. S. 535. Yet under a similar provision of the New York inheritance 
tax law it was held in ·Kitching v. Shear, 26 ::-.lise. Rep. (X. Y.) 436, 57 X. Y. 
Suppl. 464, that : 

"This lien, however. was not paramount to the lien of the mortgage, 
which was in existence prior to the decease of the testatrix. So far as the 
mortgagee is concerned, his rights could not well be impaired by subse
quent devolutions of the title and the creation of liens associated therewith. 
The tax in question is not to be assimilated with the general taxes which 
are imposed by public authority, and which attach to property affected 
thereby as a whole, and without discrimination with respect to particular 
estates or interests therein. The right of the state in such cases is always 
paramount. It is not concerned with the particular estates or liens which 
affect the property, but, dealing with it as a whole, imposes the tax, leaving 
it to the parties inti'resterl in the property to secure, as between them 
selves, such an adjustment of th.e burden as the circumstances of the case 
may seem to require. But in the case of the transfer tax a different con
dition exists. It is imposed upon the right of succession. and is levied upon 
successors in respect to the shares to which they succeed. In re Hoff man, 
143 X. Y. 327, 331, 38 :\. E. 311. In no sense, then. can the tax he deemed 
to affect the interest of one who had a lien upon the property which was 
paramount to the ownership of the testatrix, and therefore 5Uperior to 
any estate or interest which the testatrix might assume to create in the 
property." 

The franchise and exci;e taxes in question are similar in a way to inheritance 
taxes. Both are privilege taxes, not property taxes. In both cases the possibility 
that encumbered property will ever become surety for a tax, the primary liability 
for which is in personam, is contingent and speculati\·e. The mortgagee could not 
be presumed to contemplate that the real estate, for example, upon which he was 
acquiring a lien would ever pass to a collateral relative by will or intestacy, 
though it is always within the bounds of possibility that it may so pass; so also 
the mortgagee of real estate would not he bound to take cognizance of the possi
bility that the lane! on which he had acquired an encumbrance might become the 
property of a corporation or a public utility. 

In so far as the inheritanc-e tax affords a fair analogy it tends to establish 
the conclusion that the word "property" as used in section 5506 imports the rc-
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stricted meaning above set forth. It would seem that the question which you have 
raised is similar to one that might possibly arise under the law imposing a special 
tax on the business of trafficking in intoxicating liquors. If the county treasurer 
is unable to collect such a tax frcm a person who has neglected to pay it, but is 
engaged in the business, the county auditor may, under favor of section 6080 G. C. 
place the amount thereof upon the tax duplicate of the county against the real 
estate in which the traffic is carried on, and it may be collected as other taxes and 
becomes by virtue of section 6072 G. C. (last amended 104 0. L. 166) "a lien 
upon the real property on and in which such business is conducted." It has 
been held in several cases that this lien is superior to the lien of any mortgage 
given by the owner of the pr(mi~es on which the business is conducted regardless 
of the date thereof. See Trust Co. v. Stich, 71 0. S. 459; Loan Co. v. Hanson, 
5 N. P., 162. However, in none of these cases was the exact question now under 
consideration, as it might have arisen under the liquor laws, concerned. Thus in 
Trust Co. v. Stich it appeared that the business on account of which the tax 
was assessed was carried on by the owner of the premises who had given 
the mortgage and created the lien, though the morgage was recorded prior to the 
assessment of the tax and the day as of which it became a lien. It is acknowl
edged by the suprune court, in referring with approval to the Hanson case, supra, 
that: 

"The question whether a mortgage might be made under such circt·m
stances, that it would be held in equity to be superior to the subsequent 
lien for a Dow tax is argued. If such a defense could, under any circum
stances, be maintained in equity, the burden would be upon the party 
claiming it to plead and prove the facts relied upon to sustain it. But 
that question does not arise in this case." 

The court on this point held that the fact that at tlie time of the giving of the 
mortgage there was no reason whatever to suspect that any violation of the 

liquor law would occur on the premises and every reason ·to trust the owner of 
the premises not to violate the law, was not such an equitable consideration as 
would entitle the mortgagee to priority. Throughout the case. however, there is 
marked reliance upon the opinion of the common pleas court in the Hanson case 
There the priority of the lien over previously recorded mortgages is placed, ir: 
part at least, upon the ground that "the laws in force at the time and place where 
a contract is made, and where it is to be performed, which in their nature are 
applicqble, enter into and become a part of the contract." It was accordingly held 
in that ca~e that the lien did not acqvire priority over encumbrances created before 
the passage of the act. If this is the true theory of priority as applied to the 
liquor tax, it would seem to affect only enct:mbrances created by the person who 
was the owner of the property at the time the business was being carried on, and 
who might therefore protect himself and his mortgagee againot the consequenct'~ 
of the violation of the law. Thus it wot'id seem hardly to extend to the case of 
a mortgage given by a prior owner and to fnake such mortgoge subordinate to the 
lien of the liquor tax accruing against the premises after a change in the legal title 
thereof. However, as above stated, this question has not been decided in this state. 

There is another provision of the liquor tax applicable to personal property 
which is more far reaching. I refer to section 6078 G. C. which autl:!orizes a levy 
on the goods and chattels of the person carrying on the business, and· those used 
by him in such business. That provision is as follows: 

"Such levy shall take precedence of all liens, mortgages, conveyances 
or incumbrances hereafter taken or had on such goods and chattels so used 
in carrying on such business; and no claim of property by a third person 
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to such goods and chattels so used in carrying on such business shall avail 
against such levy by the treasurer." 

It is clear that under this provision the lien of the levy attaches to all goods 
used in carrying on the business whether belonging to the person carrying it on 
or not. Accordingly under such a provision no question like the one now 
under consideration could arise. But section 5506 stops far short of the effect of 
the provision last quoted. The phrase ''property of the public utility or corporation" 
clearly imports ownership; in fact such ownership is even more clearly indicated 
by the remainder of the section, which is: 

"Whether such property is employed by the public utility or corporation 
in the prosecution of its business or is in the hands of an assignee, trustee 
or receiver for the benefit of the creditors and stookholclers thereof." 

That is to say, the fact upon which the attachment of the lien is predicated is the 
ownership of the corporation or utility, not the use of the property in its business. 

It would seem from Baldwin v. Pelton, 19 0. D. ~- P., 546, that the personal 
property lien provision of the liquor tax law has been applied so as to defeat prior 
interests of the kind now under consideration, but for reasons above pointed out 
this case is not in point. 

In the state of Indiana there is a law which creates in favor of the state a 
lien upon all the property of a person liable for personal property taxes. The 
supreme court of Indiana has repeatedly held that this lien attaching to the real 
estate of a taxpayer is prior to that of a mortgage executed by the taxpayer's 
grantor and to that of a purchase money mortgage or vendor's lien. Bodertha 
v. Spencer, 40 Ind. 353: Isaacs v. Decker, 41 Ind. 410; Peckham v. }.Iilliken, 99 
Ind. 352. However, it is also held in Indiana that such lien does not attach to 
property held by a husband and wife as tenants by the entirety on the ground 
that the husband (who was the delinquent personal taxpayer) had no separate 
interest in such property. The decisions laying clown the general rule are not 
supported by any reasoning. It may be said, however, of these TnJia11a cases that 
they are distinguishable from the case now under consideration in that the tax. 
as security for the payment of which the secondary lien was created, is a general 
property tax, the certainty of the accrual of which rna)· he taken for granted: 
so that a mortgagee accepting an encumbrance upon real estate in Indiana, at least 
from a re,-iclcnt of Indiana, would be cognizant of the extreme probability, not 
to say certainty, of the creation of a superior secondary lien for the payment of 
personal property taxes, not only those due or to become clue from his mortgagor, 
but also those to become due from a possible grantee of his mortgagor. 

In line with the Indiana decisions and under similar statutes is California 
Loan, etc., Co. v. \V eiss. 118 Cal. 489; Bibbins \'. Clark & Co., supra, is opposed 
to the Indiana cases. The law of Iowa involved in that case was quite similar to 
the Indiana law applied in the cases in that jurisdiction above cited, but the 
supreme court of Iowa gave the law a strict interpretation and reached accordingly 
an opposite result. In Central Trust Co. \'. Third Ave. Railroad Co., supra, the 
court declined to give priority to a tax lien where the statute did not clearly 
create such priority. 

The cases above cited from .Indiana and California and the Ohio cases under 
the liquor tax laws are the only ones which I have been able to find in the course 
of a somewhat exhaustive search, which would tend in any degree to support the 
priority of the lien created by section 5506 over that of a mortgage gh·en under 
the circumstances described in your question. 

2i-Vol. II-A. G. 
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In addition to the X ew York inheritance tax decision, above referred to. 
there are cases in which substantially the very question submitted by you is raised 
and resolved in the negative. In Salt City v. Padgett (Texas Civil Appeals, 1916), 
186 S. 'vV. 391, it appears that a statute of Texas made the general personal property 
tax a "first lien" as against assignments for the benefit of creditors or levies and 
attachments by creditors. It was held that this lien was inferior to that of a 
purchase money chattel mortgage. This case is not exactly in point because the 
statute did not purport to make the tax a first lien except as against creditors of 
the taxpayer. 

In Sweeney v. Arrowsmith, 1 Berks County (Pa.) 353, 23 York County 76, 
it seems to have been held that a tax lien quite similar to that of section 5506, 
in that it was given for the purpose of securing the payment of a co~poration tax 
and was expressly made a prior lien, was held inferior to the lien of a purchase 
money mortgage which upon familiar principles was regarded as an encumbrance 
when the corporation acquired the land. It was admitted apparently that the lien 
of the tax would be superior to all encumbrances created upon its propert); by act 
of the corporation even when so created prior to the accrual of the tax lien, but 
it was denied that the priority of the latter obtained as to encumbrances existing 
when the corporation acquired the property. 

I regret that I have not been able to see a full report of this case. The 
Pennsylvania county reports in which it appears are not in the library of the 
supreme court. I have had access only to an abbreviated and fragmentary report 
thereof in a note in Purdon's Digest of Pennsyh·ania statutes, page 4580. sections 
64 and 65. This publication, ho,:ever, does show that the Pennsyh·ania statute is 
practically as far reaching as section 5506. 

The question is to my mind a very doubtful one and little help is obtainable 
from the adjudicated cases. X evertheless I am of the opinion that the lien of 
the state for franchise or excise taxes is upon principle to be regarded as inferior 
to that of a purchase money mortgage given by the corporation or utility, or that 
of any other encumbrance placed upon the property before it became the "property 
of the corporation"; and that the phrase "property of the corporation" embraces 
only the interest acquired by the corporation or utility. 

In the first place, while it may be admitted that the legislative power of the 
state is without limit, so far as the adjudicated cases are concerned, in giving 
priority to liens for taxes, yet this doctrine has never been applied, so far as 1 
am able to ascertain, to cases in which the principal tax was in no sense a property 
tax and in which the lien was secondary merely and in the nature of a security 
for the discharge of a primary liability purely in personam. 

In the second place it is generally agreed that tax liens are in this country 
of statutory origin only, and that the statutes creating them must be given a strict 
construction. This is particularly true, I think, whe.re the tax is in no sense a 
property tax. 

In the third place where the tax is a privilege tax it would seem that the 
property to which the secondary lien would attach would be limited to the interest 
acquired through the exercise of the privilege. This is the doctrine of the inherit
ance tax case above cited. 

In. the fourth place it would seem that the basis of or justification for the 
theory that the legislative power extends to creating priority in favor of a sub
sequent tax lien over a prior encumbrance is found in the fiction or presumption 
that parties are deemed to create their private liens in the light of all laws which· 
may effect the consequences of the act in which they are then engage!. This is 
the theory of Loan Co. v. Hanson and Trust Co. v. Stich, supra. This doctrine 
in my opinion does not extend to cases in which the probability nor possibility of 
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impairment oi a contractual lien through the operation of a law thl'll in force is 
so remote at the time of its creation as would he the case if it were applied to 
the solution of the question now under consideration. That is to say, I think it 
would be carrying the doctrine too far so to apply it as to hold that when two 
ordinary natural persons are engaged in the creation of a lien hy the giving of a 
mortgage on the part of one of them, who is the owner of real estate, to the other, 
these parties must be held in contemplation of law to take into account the possi
bility of the sale of the property by the mortgagor to a corporation or public 
utility. The view which I express on this point does not, of course, account for 
the restilt which I have indicated with respect to purchase money mortgages. The 
other reasons which I have given, however, are applicable to that case, and while 
] am not so clear as to the correctness of my conclusions respecting the priority 
of a purchase money mortgage. yet on the whole I am inclined to adhere to the 
opinion which I have expressed thereon. 

1 ·. Lest my opinion he misunderstood, I wish to make it clear that the lien of the 
1 tax is superior to all other liens (excepting such charges as court costs) to the 
· full extent of the largest interest in the property against which it is asserted, 

acquired by the corporation at any time. 7 Thus if a corporation should acquire 
real estate encumbered by a mortgage and the corporation tax should accrue and 
be unpaid while the encumbrance still existed, but such encumbrance were sub
sequently removed, of course the lien of the state, on account of that tax, ~auld 
apply to the entire property, because it would take priority over any interest therein 
that might subsequently be created by the corporation. 

Respectfully, 
EnW.\RD C. Tt:RNER, 

A ttorney-Ge~~eral. 

2060. 

SAFE DEPOSIT CO).lPAXIES-XOT AUTHORIZED TO .\CCEPT TRGSTS 
OR ACT AS TRUSTEE-CAXXOT ISSUE "PARTIClPATIXG CEl{TJFI
CATES"-}.JAY ACCEPT FOR SAFE-KEEPJXG SUCI! p,\RTTCIP.\T
IKG CERTIFICATES. 

Safe deposit compauies arc uot authori::;ed bv the pro·i'isious of the Geuera/ 
Code of Ohio to exercise trust po'l.t:ers. 

Safe deposit companies camzot issue "participatiug certificates'' which eutitle 
the holders thereof to participate iu the iutcrest and principal collected fro111 the 
securities <.:hich are held izz trust by said company for that pw·pose. 

Safe deposit compauies 111aJ', under section 9773 G. C. accept properly issued 
participating certificates or otlzer sewrities, aud as ageut for the depositor tlzerenf 
disburse the prillcipal and iuterest uf>ozz agreed terms. 

Cou:;-.tBL'S, OHIO. Xm·ember 25, 1916. 

lioN. H.\RRY T. HALL, Superiutendent of Banks, Columbus, Ohio. 

DEAR SIR :-I ha\'e your letter of October 5, 1916, requesting my opinion as 
follows: 

"A copy of what 1s known as a 'Participating Certificate' is hereunto 
attached. 
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"Will you kindly favor this office with an opinion conring the follow
ing questions: 

''First-Can these 'participating certificates' be properly issued by sav
ings banks or safe deposit companies? 

''Second-Can a safe deposit company accept these 'participating cer
tificates' and collect a~:d disburse the principal and interest thereon? 

"Third-Can safe deposit companies issue these 'certificates' and also 
hold the mortgages under which said 'certificates' are issued without quali
fying as trust companies?" 

The following is a copy of the participating certificate and coupon referred 
-to in your letter: 

"COUPON. 

"OX THE FIRST DAY OF APRIL 1920 
This coupon will entitle the bearer to receive from funds col-
lected the sum of SIX AXD 87-lOO _______________ DOLLARS $6.87 
upon presentation at the main office of The ___________ Company, Cert. ?\ o.. 

----------------· Ohio, being three months' interest payable 
on said date on the First :\lortgage Certificate, Series A, Series A 
subject to the terms and conditions of said certificate. 

"No.----------

"Series A. 

Treasurer. 

"FIVE AXD 0?\E-HALF PER CEXT. 
FIRST MORTGAGE CERTIFICATE. 

"Issued by 

of $500.00 

"Series of two hundred certificates of five hundred dollars each, bear
ing like series letter herewith against notes secured by first mortgages 
aggregating One Hundred Thousand Dollars. 

"THIS IS TO CERTIFY THAT THE_ ________________ CmfPANY, 
hereinafter called the 'Company,' has received from the registered holder 
hereof, hereinafter called the 'Participant,' the sum of FIVE HUNDRED 
($500.00) DOLLARS, for which said participant is entitled to a partici
pating share equal to that amount in the promissory notes secured by first 
mortgages on real estate in ----------------------- county, Ohio, totaling 
One Hundred Thousand ($100.000) Dollars, deposited in the safe deposit 
department of the company, under the joint control of said department 
and the auditor of said company, and in any such notes and mortgages 
substituted therefor. Said notes and mortgages as per list marked 'Series 
A' are held by the company as depository and agent for the holders of 
this and other certificates of this series, upon the following terms and con
ditions which are agreed to by the holder of this certificate. 

''FIRST. The company is appointed sole and irrevocable agent and 
attorney of all owners and holders of said certificates for the purpose: 

"(a) Of collecting the interest and principal due on said mortgage 
notes and of satisfying, receipting for and discharging same in its own 
name on receiving full payment. 
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''(b) Of deciding when and how any pro\·isions of said notes ami 
mortgages shall he t•nfurced and of enforcing them accordingly. 

" (c) 0 i agreeing to any extension or anticipation of the time oi pay
ment of any of :;aid notes and mortgage,. 

"SECO:\D. If the company decides that any action or proceeding 
~hould be begun, or for any other reason desires to withdraw any of said 
notes and mortgages, the company shall deposit with the safe deposit de
partment of said bank other notes secured by like tirst mortgages of an 
equal amount and thereupon l:e entitled to make the desired withdrawal. 

"TH lRD. The company shall cli,burse out of the interest received 
from said notes 50% per annum, payable quarterly on the first days of 
January, April. July and October each year upon presentation of the 
coupons hereto attached, to the hearer thereof, as they severally mature at 
the main office of the company, the company retaining from the interest 
received from said notes %% per annum on the principal as compensation 
to it. 

"FOURTH. The company may be the holder, or owner or pledgee of 
one or more of said certificates. 

''FIFTH. The term of this certificate shall expire on the first clay of 
October, A. D. 1920, and upon giving written notice to the undersigned 
on or before the expiration of this certificate. the registered holder hereof 
shall be entitled after such expiration to receive the amount represented 
hereby as rapidly as the undersigned in due course of business receives a 
sufficient amount of principal from said notes. Also, if sufficient principal 
be not collected and paid within thirty days after said expiration date, the 
registered holder hereof shall be entitled to ;eceive in addition his pro 
rata share of any interest thereafter collected thereon, less one-half per 
centum upon the principal, deducted hy the company for its compensation. 

''SIXTH: If. prior, to the termination date hereof, any principal of 
said notes is collected, the company may, in its discretion, upon giving 
notice as hereinafter provided. use the same for the purpo~P of redeeming 
any of the then outstanding certificates upon any interest-paying date, and 
upon the final pro rata distribution of all principal collected this and all 
other certificates shall be deemed cancelled and be turned in for cancella
tion. 

"SEVEXT H. This certificate is assignable only upon the books of 
the company, upon proper endorsement and surrender hereof to the com-
pany for cancellation. · 

"EIGHTH. This certificate may be redeemed by the company at any 
time, upon mailing written notice of such redemption, directed to the 
registered holder hereof at his address last appearing upon the books of 
the company, after which this certificate shall cease to participate in the 
interest accruing upon ~aid notes, and the company may, in its discretion. 
take from said safe deposit department an amount of notes equal to the 
certificate redeemed. 

"IX \VITXESS WHEREOF, THE ______________________________ has 

caused this certificate to be sealed with its corporate seal and to be signed 
by two of its officers, at ----------------------· Ohio, this ---------------
day of ------------------------- A. D., 19 ____ , 

"THE __ ------------------------------------

"President. 

"Treasurer" 
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I also have your letter of Xovember 3, 1916, enclosing the following additional 
information: 

''The A. Company, an Ohio corporation, has executed a mortgage deed 
on real estate for $100,000.00 to the B. Company as trustee, the purpose 
of which is to secure the payment of 100 bonds of $1,000.00 each. 

"The B. Company has certified each bond as follows: 
"'It is hereby certified that this bond is one of the issue of bonds 

described in the mortgage deed of trust within mentioned. 
"'The B. Company, Trustee, 

"'By John Roe, Sec'y.' 
"After the certification, the bonds above mentioned were delivered to 

the A. Company, which in turn gave its receipt covering the entire issue. 

"The B. Company is chartered as a safe deposit company under the 
Ohio statutes, and has at no time uncertified bonds in its possession; its 
practice being to certify entire issues and deliver same to issuing company 
upon their receipt-in other words, to act only as agent representing the 
several interests involved." 

Section 9702 of the General Code, authorizing the organization oi a "com
mercial bank, a savings bank, a safe deposit company and a trust company" is 
as follows: 

"Any number of persons, not less than five, a majority of whom are 
citizens of this state, may associate and become incorporated to establish 
a commercial bank, a savings bank, a safe deposit company, a trust com
pany, or to establish a company having departments for two or more, or 
all of such classes of business, upon the terms and conditions and subject 
to the limitations hereinafter and by law prescribed." 

The powers which may be exercised by savings banks are set forth in sections 
9762 to 9771 of the General Code. No authority is given to savings banks by any 
of these sections to act either as trustee or agent in the manner indicated in the 
so-called participating certificate. Sections 9772 and 9773 of the General Code, 
prescribing the p·owers of safe deposit companies, are as follows: 

"Sec. 9772. A safe deposit company may purchase, lease. hold and 
convey real estate whereon is erected or may be erected a building or 
buildings useful for the convenient transaction of its business, including 
fire and burglar proof vaults or safes, and from portions of which, not 
required for its own use, a revenue may be derived. The cost of such 
buildings and the real estate whereon they are erected in no case shall 
exceed fifty per cent. of the paid-up capital and surplus of the corporation. 
Any sum not so invested in buildings and real estate may be invested in 
the manner provided herein for the investment of the funds of savings 
banks. 

"Sec. 9773. A safe deposit company may receive property of every 
kind for safe keeping, collect and disburse the interest or income or prin
cipal of securities on such terms as are agreed upon, and also act as agent, 
for the purpose of registering, countersigning or transferring the certificate 
of stock, bonds or other evidences of indebtedness of any corporation, 
association, municipality, state or public authority, on such terms as are 
agreed upon." 
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Safe deposit companies, under the sections just quoted, may act as the bailee 
or agent for certain purposes, but they are clearly not authorized therein or in 
any other section of the General Code to accept trusts or to act as trustee. 

The question therefore arises whether the safe deposit company designated 
as the "B. Company" in the information furnished me in your letter of :\" ovember 
3, 1916, is in the transaction therein referred to acting as agent or as trustee. 

In "\Vords and Phrases," Vol. I, page 270, an "agent" is defined as: 

"Any one who by authority performs an act for another." 
"A person authorized by another to act for him." 

In the case· of Taylor v. l\Iay, 110 U. S. 330, the court distinguished a 
"trustee" from an "agent" in the following language: 

"A trustee is not an agent. An agent represents and acts for his 
principal, who may be either a natural or artificial person. A trustee may 
be defined generally as a person in whom some estate, interest, or power 
in or affecting property is vested for the benefit of another. ·when an 
agent contracts in the name of his principal, the principal contracts and is 
bound, but the agent is not. When a trustee contracts as such, unless he 
is bound no one is bound, for he has no principal. The trust estate cannot 
promise; the contract is therefore the personal undertaking of the trustee. 
As a trustee holds the estate, although only with the power and for the 
purpose of managing it, he is personally bound by the contracts he makes 
as trustee, even when designating himself as such." 

In the case of Everett v. Drew, 129 "Mass. 150, the court say: 

"The trustee is in no sense an agent of the cestui que trust, and he 
cannot render them personally liable on his contracts without their con
sent." 

The so-called participating certificate, a copy of which is above set forth, 
dearly indicates the relation created between the safe deposit company and a 
certificate holder is that of trustee and cestui que trust. The company has entire 
control of the property which it certifies that it holds for the payment of interest 
upon and the final redemption of the said certificates. The certificate holder 
has no control over this property or right therein except to participate with other 
certificate holders in a proper disposition of the proceeds thereof. The company, 
if it sees fit, may even substitute other property for that originally set aside for 
the payment of the certificates. If suit is brought for the collection of any of 
the trust securities such suit must of necessity be brought by and in the name of 
the company, and no certificate hold,er could maintain such suit in his own name. 
The language used by the company in certifying the bonds or participating certifi
cate is further indicative of the nature of the transaction, viz: 

"It is hereby certified that this bond is one of the issue of bonds 
described in the mortgage deed of trust within mentioned." 

The transaction simply amounts to this: The safe deposit company segre
gates and declares a trust in and names itself trustee for the distribution of 
certain securities or other property with the right of withdrawal or substitution, 
provided always that security equivalent in value shall be maintained in trust. 
The certificate holders are beneficiaries under the trust declaration. 
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Sections 9774 et seq. of the General Code, defining the powers and duties of 
trust companies, clearly indicate the legislatiYe intent to limit the exercise of trust 
powers by corporations to such trust companies. 

Sections 9778, 9779 and 9780 of the General Code are as follows: 

"Sec. 9778. ?\ o such corporation either foreign or domestic shall 
accept trusts which may be yested in, transferred or committed to it by an 
individual, or court, until its paid-in capital is at least one hundred thou
sand dollars, and until such corporation has deposited with the treasurer 
of state in cash fifty thousand dollars of its capital is two hundred thousand 
dollars or less, and one hundred thousand dollars if its capital is· more 
than two hundred thousand dollars, except that the full amount of such 
deposit by such corporation may be in bonds of the United States, or of 
this state, or any municipality or county therein, or in any other state, or ·in 
the first mortgage bonds of any railroad corporation that for five years last 
past paid dividends of at least three per cent. on its common stock. 

"Sec. 9779. The treasurer of state shall hold such fund or securities 
· deposited with him as security for the faithful performance of the trusts 
assumed by such corporation, but so long as it continues solvent he shall 
permit it to collect the interest on its securities so deposited. From time 
to time said treasurer shall permit withdrawals of such securities or cash, 
or part thereof, on the deposit with him of cash, or other securities of the 
kind heretofore named, so as to maintain the value of such deposit as 
herein provided. 

"Sec. 9780. No such corporation, foreign or domestic. authorized to 
accept and execute trusts, either directly or indirectly through any officer, 
agent or employe thereof, shall certify to any bond, note or other obliga
tion to evidence debt, secured by any trust, deed or mortgage upon, or 
accept. any trust concerning property located wholly or in part in this 
state without complying with the proYisions of this and the two preceding 
sections. Any trust, deed or mortgage given or taken in Yiolation of the 
provisions thereof shall be null and void." 

It should be horne in mind that corporations haYe only such powers as are 
specifically conferred upon them by law and such additional powers as are inci
dental to the proper exercise of the conferr.ed powers. The General Code confers 
no trust powers on safe deposit companies. It does confer such powers on trust 
companies and prescribed the conditions and terms upon which such trust powers 
may be exercised in Ohio. It follows that safe deposit companies cannot exercise 
trust powers, and that trust companies may exercise such powers only after full 
compliance with the mandatory provisions of the General Code. 

Answering your several questions: 
1. The participating certificate referred to in your enquiry cannot be issued 

by safe deposit companies. 
2. A safe deposit company may, under section 9773 of the General Code, 

accept for safe-keeping such participating certificate (when properly issued by 
a qualified trust company) and as agent for the depositor thereof disburse the 
principal and interest upon agreed terms. 

3. A safe deposit company cannot issue such certificate and also hold the 
mortgage under which said certificates are issued without also being and qualifying 
as a trust company. 

Respectfully, 
EDWARD C. TURNER, 

A ttorney-Ge11eral. 
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2061. 

STATE BOARD OF PUBLIC BUILDIXGS-CERTAIX VOUCHERS 
DRAWX BY SAID BOARD SHOULD BE PAID-CASE OF LYONS V. 
SAID BOARD DECIDED IX CO.\DION PLEAS COURT OF FRAXKLIN 
COUNTY DISTIXGUISHED FRO.\! ABOVE ITE.\IS OF EXPENSE. 

Certain vouchers drau:n by tlze state' board of public buildings and preswted 
to the state auditor should be paid. 

CoLUMBUS, OHIO, November 25, 1916. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR Sm:-Your request for an opinion under date of November 24, 1916, 
reads as follows: 

· "I have had presented to me various vouchers drawn by the state 
board of public buildings, which said vouchers I herewith enclose. 

"In view of the opinion of Judge E. B. Kinkead, one of the judges 
of the common pleas court of Frankin county, in the case of State ex rei 
George A. Lyons Company v. State Board of Public Buildings, I desire 
an opinion from you in regard to the payment of the various bills men
tioned. Mr. H. .\L .\fyers, secretary of said board, has advised me 
that he will inform you as to the purpose of each of said vouchers." 

As indicated in your letter, .\1r. H. M. Myers, secretary of the state board 
of public buildings, has given me the following information in regard to the 
vouchers referred to by you: 

The voucher for $25.56, in favor of the Pennsylvania lines, covers two rail
way tickets from Columbus to Washington, D. C., used by two United States 
government engineers, called in consultation by the state board of public buildings, 
and whose services cost the board only the· expenses of the engineers. 

The two vouchers each for $19.88, one in favor of C. P. Gliem, and the 
other in favor of Elliott \Voocls, cover the railroad fare of the two engineers 
above referred to from \Yashington, D. C., to Columbus, and their other traveling 
expenses. Mr. \Voods is superintendent of the United States capitol building and 
grounds and Mr. Gliem is the chief electrical engineer of the United States 
capitol building. 

The voucher for $572.00, in favor of the Standard Paving Company, is for 
materials furnished in repairing walks on the state house grounds. 

The item of $320.44, covering painters' payroll, is for work done on the 
Wyandotte building and on the state house. · 

The voucher· for $302.80, in favor of D. \V. McGrath, is for repair work and 
material used on the state house. 

The voucher for $70.48, in favor of D. W . .\IcGrath, is for plastering done 
in the adjutant general's office in the state house, a part of the plastering in that 
office having fallen. . 

The item of $1,849.56, in favor of D. W . .\IcGrath, relates entirely to repairs 
and alterations in the \Vyandotte building. 

The voucher for $4.00, in favor of the Zettler Hardware Company, is for mate
rials furnished for the Wyandotte building. 

The voucher for $1,567.50, in favor of the Livingston Seed Company, is for 
nursery stock, fertilizer and planting in connection with the embellishment of the 
state house grounds. 
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The voucher for $76.00, in favor of John McCarty, is for dirt and planting 
in connection with the embellishment of the state house grounds. 

The voucher for $16.00, in favor of the Doddington Company, is for material 
furnished for use in the Wyandotte building. 

The voucher for $62.00, in favor of the Avery & Loeb Electric Company, is 
for fire extinguishers for the Wyandotte building. 

Six vouchers for $26.92, $13.45, $8.40, $10.15, $9.05 and $10.45 cover neces
sary traveling expenses of the members of the state board of public buildings. 

The voucher for $247.40, in favor of the Standard Paving Company, covers 
an asphalt roof placed over a new drafting room constructed in the basement 
between the state house and the judiciary building for the use of the department 
of public works. 

The voucher for $10.97, in favor of the Westwater Supply Company, covers 
materials furnished for the Wyandotte building. 

As to the six items of traveling expenses of members of the state board 
of public buildings, such items are in no way affected by the opinion of the court 
in the case of State ex rei. Lyons v. the State Board of Public Buildings, referred 
to you by you. 

As to such expenses, it is provided by section 3 of the act creating the state 
board of public buildings, 106 0. L., 463, that the members of the board shall be 
paid their necessary and actual expenses incurred while engaged in the business 
of the board, and that all such expenses shall be audited and paid upon vouchers 
signed by the chairman and secretary of the board. All of these vouchers bear 
the written approval of the chairman and secretary of the state board of public 
buildings, and I advise you that they should be paid. 

As to the vouchers relating solely to work done upon, and material furnished 
for, the Wyandotte building, it may also be observed that the opinion of the court 
in the case referred to by you has no application. It is provided by section 3 of 
the act creating the board that the compensation and expenses of employes and 
assistants, and other expenses authorized to be incurred, shall be audited and 
paid upon vouchers signed by the chairman and secretary of the board, and since 
the vouchers relating solely to work done upon, and material furnished for, the 
Wyandotte building bear the written approval of the chairman and secretary of 
the board, I advise you that they should be paid. 

'Coming now to consider the remainder of the vouchers submitted by you, 
which cover materials furnished for, or work done upon, the state house, judiciary 
building and state house grounds, it is necessary to state briefly the nature of 
the action in the case of State ex rei. Lyons v. the State Board of Public Build~ 
ings, referred to by you. 

This is a proceeding in mandamus, brought to compel the defendant to enter 
into a contract for lighting and decorating the rotunda of the Ohio state capitol. 
The defendant had prepared plans and specifications and advertised and called for 

· sealed bids and proposals for the work. The relator had filed and submitted a 
bid, which bid he alleged in his petition was the lowest one submitted. An alter
native writ was allowed and a demurrer to the petition upon the ground that 
it did not state facts sufficient to constitute a cause of action was 
sustained by the court and the petition dismissed. The question of competitive 
bidding was involved in this suit, but the court seems to have based its decision 
upon other grounds, and the question of competitive bidding need not now be con
sidered, especially as none of the bills now under consideration exceed the sum 
of $3,000.00. The court pointed out that by general statute the adjutant general 
was made superintendent of the state house grounds and that ordinary repairs 
about the state house and grounds, not connected with any general plan· adopted 
by the state board of public buildings, were to be carried forward by him. 



.\ TTORXEY ·GEXER.lli. 1835 

The following is quoted from the opinion of the court in the case in question: 

"The design of the act was to create a new board to determine the 
needs of all offices, departments and commissions of the state concerning 
such matters as floor space, sanitation, light and economical and efficient 
operation, and to decide upon a general method and plan to efficiently 
and economically house the offices, departments and commissions. 

"In carrying out this purpose the board may buy either a suitable build
ing or site contiguous to or conveniently near the state house. 

"It is authorized to let contracts to construct additions to present 
buildings. 

"Pursuant to its general purpose to efficiently and economically house 
the offices, in matters of floor space, sanitation, light and economically and 
efficient operation, i_t is authorized to do the following things: 

"1. To make additions to state house or judiciary building. 
"2. To alter these buildings. 
"3. To repair them only when it is pursuant to a general plan to 

efficiently and economically house the offices. 
"4. To enter into contracts to carry out these purposes. 
"But these functions and duties are to be exercised and performed 

only: 
"'after it has been decided upon the method and plan which will efficiently 
and economically house the offices, departments and commissions of the 
state upon and with the approval of the governor.' 

"And these duties are incidental to the paramount purpose and design 
to provide for an efficient and economical housing of the offices, depart
·ments and commissions of the state. 

"None of these things, except to purchase a building, can be singly 
done or independently of a general method or plan to accomplish the 
general purposes of the act. 

"The improvement or repair disclosed by the petition appears to have 
no connection with any general plan contemplated by the act." 

The court held that the petition of the plaintiff was bad on demurrer in that 
it was not stated therein that the work for which the relator was a bidder was a 
part of any general scheme or plan adopted by the state board of public buildings, 
in connection with the adequate housing of the officers, departments and commis
sions of the state. 

A careful examination of the minutes of the meetings of the state board 
of public buildings discloses that the board took the very action which was held 
to be jurisdictional by the court in the case of State ex ret. Lyons v. the State 
Board of Public Buildings. The court in its opinion pointed out that the state 
board of public buildings was authorized to let contracts to construct additions 
to present buildings and that pursuant to its general purpose to efficiently and 
economically house the offices in matters of floor space, sanitation, light and 
economical and efficient operation, it was authorized to do the following things: 

First, to make additions to state house and judiciary buildings; second, to 
alter these buildings; third, to repair them only when it is pursuant to a general 
plan to efficiently and economically house the offices; fourth, to enter into con
tracts to carry out these purposes. 

The court further held that these functions and duties are to be exercised and 
performed only "after it has decided upon the method and plan which will efficiently 
and economically house the offices, departments and commissions of_ the ~tate upo"n 
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and with the approval of the governor." The court held that the functions of 
the board, other than the purchase of a building, could not be exercised singly or 
independently of a general method or plan to accomplish the general purposes of 
the. act. It appears from the minutes of the board that on February 16, 1916, 

·the board determined that the most efficient and economical method and plan for 
the housing of the offices, departments and commissions of the state govern
ment was the purchase of a suitable site and the. erection thereon of an office 
building, and indicated that the proper and appropriate location therefor was on 
Fourth street and that this site should be rendered accessible from the present 
state house grounds through a public park way or mall to be used in common 
with other state, county and city buildings to be erected in the future and the 
board determined upon this course of action, provided the chamber of commerce 
of the city of Columbus should, by purchase or otherwise, procure the dedication 
in fee for public park purposes, of certain real estate necessary therefor. The 
Chamber of Commerce of the city of Columbus, and other city organizations, 
being unable at the present time to meet these conditions, the State Board of 
Public Buildings, on July 25, 1916, having duly considered the inability of the 
Chamber of Commerce of the city of Columbus to prO\·ide necessary real estate 
for a pubic park way or mall, and the fact that the several departments of the 
state government not then housed in the state house or judiciary building were 
located in numerous buildings remotely situated from each other, and that some 
of these departments were compelled to pay high rents to individuals and corpo
rations owning the buildings in which they· were housed, determined to purchase 
for temporary purposes the Wyandotte building, being influenced, as is shown 
by the minutes, by the further considerations that such building was conveniently 
near the state house and could be purchased at a reasonable price and could be 
sold without loss at such time in the future as the state deemed necessary after 
a permanent building had been erected by the board. It is further to be fairly 
and even necessarily inferred from the minutes of the State Board of Public 
Buildings, evidencing its proceedings on said 25th day of July, 1916, that the 
board, as a part of a general plan and scheme, contemplated by the act of the 
general assembly creating the board, and referred to by the court in deciding the 
case of State ex rei. Lyons v. the State Board of Public Buildings, determined 
that the method and plan then adopted of efficiently and economically housing the 
offices, departments and commissions of the state, by purchasing the Wyandotte 
building for temporary purposes and for use until such time as the board might 
erect a permanent building, would render it necessary to make a large number 
of repairs and alterations in the present state house and judiciary building and 
provide therein certain additional accommodations, utilizing space not theretofore 
used, and providing adequate sanitary and lighting accommodations for the same. 
This general plan and design on the part of the board fully appears from the 
minutes of the meeting of July 25, 1916, referred to above, and also from the 
minutes of subsequent meetings held on August 15, 16, 30, 31, September 1, 26, 
October 17, 31, November 9 and November 16, 1916. 

In so far as the bills now under consideration are concerned, it is my· opinion 
that they are in no way affected by the decision of the court in the case referred 
to by you, which decision, in so far as the presen.t matter is concerned, may be 
regarded solely as upon a question of pleading, and_it _appearing from the. exami
nation of said bills and frcm the minutes of the State Board of .Public Buildings 
that the bills were incurred pursuant to a general· plan and design, on the. part 
of th!'! board, to alter and repair the state hot!se· and· judiciary :building,' and to 
improve and embellish the state "house gromi.dS:: .~nd ·.the vouche~s- b~~ti~g. 'the 
approval of the chairman and secretary of the board .. i . ad:_,ise yot.i 'th~t 'ih~ i~rtie 
should be paid. 
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In so far as the broad equities of the matter are concerned, both the board 
and the per~ons performing ,en-ices and furnishing materials in connection with 
repair and improvement of the state house and judiciary building and the improve
ment and embellishment of the state house grounds, appear to have acted in the 
best of faith, and so far as I know there is no claim whatever on the part of 
any person that the state has not recei\·ed full value for e\·ery dollar which it is 
now claimed is due and owing. Under such circumstances the courts would not 
incline to give weight to merely technical ohjections unless absolutely required 
so to do by the law. However, giving full weight to any merely technical objec
tion that might be urged against the payment of these claims, I am unable to con
clude that any sound reason exists why the same should not be paid. 

Respectfully, 
EDWARD c. TURNER, 

A ttorne}•-G en era/. 

2062. 

CLERK HIRE FOR COUNTY OFFICERS-COU~TY C0i\1MISSIO~ERS 
FIX AGGREGATE SU~I FOR EACH OFFICER-CANXOT SUBSE
QUEXTLY IXCREASE-\VHE::\' CO~DION PLEAS JUDGE CAN i\IAKE 
ALLOW AXCE-LDIIT A TIO~ AS TO EXPEXDITURE FOR A~Y 

YEAR-SECTIOXS 2979, 2980 AXD 2980-1 G. C. COXSTRUED. 

When the commissiollers of a. coulltJ• h.a·i'e fi.wd all aggregate sum for clerk 
hire for ally office during all}' j•ear at the timq designated in section 2980 G. C., 
they have 110 power subseque11tly to take ftlrther action increasing the amount 
whether the aggregate a111011nt thus fixed be equal to or less than the maximum 
amount then allowable by them on tlze basis fixed by section 2980-1 G. C. 

Under authority of said section 2980-l G. C. and in the manner therein pro
vided the judge of the court of co1nmon pleas of said county ma}', upon application, 
make a1z additiollal allowance for clerk hire in any case where he fillds the neces
sit;v therefor, whether the sum fixed by the commissio11ers for such purpose be 
the maximum amount to whi~h the office is entitled or less. 

Any one of the officers mentioned in section 2979 G. C. is limited in his 
expenditure for clerk hire for any year to the aggregate allowance made by the 
county commissioners in November of the preceding :year pursuant to the author
ity conferred upon said commissioners by section 2980 G. C., and such sum in 
addition thaeto as may be allowed by the common pleas court of the county 
under authority of section 2980-1 G. C. upon application made as therein provided. 

CoLL"MBUS, 0Hro, X ovember 25, 1916. 

HoN. C. H. CvRTISS, Prosecuting A ttoruey, Rave111za, Ohio. 

DEAR SIR :-Your letter of November 21 is as follows: 

"As required under the provisions of section 2980 of the General 
Code, on Xovember 20. 1915, our county treasurer filed with the board 
of county commis<ioners a detailed statement of the probable amount 
necessary to be expended in his offce for the year commencing January 
1, 1916, for deputies, assistants, bookkeepers, clerks and other employe?, 
and in accord with the provision of such section said board fixed the said 
amount at $1,250.00. 
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"This aggregate amount so fixed was considerably less than thirty 
per cent. on the first $2,000.00, or fractional part thereof, forty per cent. 
on the next $8,000.00 or fractional part thereof, and eighty-five per cent. 
on all over $10,000.00, of the fees, costs, percentages, penalties, allowances 
and other .amounts collected for the use of the county in such office, 
for official services during the year ending September 30, next preceding 
the time of fixing such sum, as is provided in section 2980-1 of the 
General Code as amended in volume 105-106 of Ohio Laws, page 14, 
limiting the amount such board .could allow. 

"Of this sum so allowed up to November 1, of this year said officer 
has expended all but $60.00 of such allowance, a sum wholly insufficient 
to provide for the necessary deputies, etc., required in said office for the 
remaining two months of this year. 

"Can the commissioners allow an additional sum at this time, for 
such purpose, and if not, can such an additional allowance be made by 
the common pleas court of this county under favor of said section 2980-1 
above referred to? Your early reply desired." 

The postscript tu your letter is as follows: 

"Supplementing the above, can the service for such deputies, if 
performed this month or next, be paid from next year's allowance?" 

Your first question was carefully considered in an opinion of my predecessor, 
Hon. Timothy S. Hogan, found in the Annual Report of the Attorney-General 
for the year 1913, volume II, page 1322, in which it was held that when the 
county commissioners have fixed an aggregate sum for clerk hire during any 
year at the time designated in section 2980 G. C., they have no power subse
quently to take further action increasing the amount of such allowance whether 
the aggregate amount thus fixed be equal to or less than the maximum amount 
then allowable by them on the basis fixed by the statute. 

It was further held in said opinion that under authority of section 2980-1 
G. C. and in the manner therein provided, the judge of the court of common 
pleas of the county may, upon ·application, make an additional allowance for 
clerk hire in any case where he finds the necessity therefor, whether the sum 
fixed by the commissioners for such purpose be the maximum amount to which 
the office is entitled or less. 

I concur in the conclusions reached by my predecessor in said opinion as 
above expressed and therefore hold in answer to your first question that your 
county commissioners are without authority at this time to make an additional 
allowance to your county treasurer for clerk hire for the remainder of the year 
1916, but application for an additional allo,-,ance may be made to the common 
pleas court of your county under authority of section 2980-1 G. C. and in the manner 
therein provided, and if upon such application being made the court finds that 
the necessity for an additional allowance exists he may allow such a sum of 
money as he deems necessary to pay the salaries of the employes. referred to in 
your letter, for the remainder of said year. 

Your second question is answered by reference to the provisions of section 
2980 G. C., which are as follows: 

"On the twentieth of each November such officer shall prepare and 
file with the county commissioners a detailed statement of the probable 
amount necessary to be expended for deputies, assistants, bookkeepers, 
~Jerks and other employes, except court constables, of their respective 
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offices, showing in detail the requirements of their offices for the year 
beginning January 1 next thereafter with the sworn statement of the 
amount expended by them for such assistants for the preceding year. 
Not later than five days after the filing of such statement, the county 
commissioners shall fix an aggregate sum to be expended for such period 
for the compensation of such deputies, assistants, bookkeepers, clerks 
or other employes of such officer, except court constables, which sum 
shall be reasonable and proper, and shall enter such findings upon their 
journal." 

In view of the above provisions of the statute it is clear that no part of 
the aggregate sum fixed by your county commissioners to be expended by your 
county treasurer for clerk hire during the year commencing January 1, 1917, 
may be expended for such purpose for services rendered during the remainrler 
of the present year. 

I am of the opinion, therefore, in answer to your second question that your 
county treasurer is limited in his expenditure for clerk hire for the year 1916 
to the aggregate allowance made by your county commissioners in November, 
1915, pursuant to the authority conferred upon said commissioners by the above 
provision of section 2980 G. C., and such sum in addition thereto as may be 
allowed by the common pleas court of your county under authority of section 
2980-1 G. C. upon application made as therein provided, and that no part of the 
allowance made by your county commissioners to the county treasurer for the 
year commencing January 1, 1917, may be used by said county treasurer in paying 
for services rendered in said office during the remainder of the present year. 

Respectfully, 
Enw ARD C. TURNER. 

Attorney-Genera/. 

2063. 

MUNICIPAL CORPORATIOXS-::\fAY EXACT ORDINANCES TO PUNISH 
SA~fE ACTS AS ARE PUNISHED BY STATE LAWS-CITY LIMITED 
TO POWERS GRAXTED-FIXES COLLECTED UXDER SAID ORDI
XAXCES GO INTO ~lUXICIPAL TREASURY. 

A m1micipality, within the limits of the powers granted to it, may enact 
ordinances to punish tlze same acts as are punished by state laws, try cases under 
said ordinances and CD'i!er the fiues collected thereunder into tlze treasury of the 
1111111icipality. 

CoLUMBUS, OHIO, November 27, 1916. 

Bureau of Inspectim£ aud Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of your letter of November 15, 1916, wherein 
you ask the following question: 

"In cases in which the state laws provide fines and penalties for 
violation of state laws, and further provide, either specifically or by general 
statute, that such fines when assessed in municipal courts, police courts, 
mayors' courts, or other courts, shall be paid into the treasury of the 
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county, may the council of a municipality legally pass ordinances covering 
the same points, try such cases under said ordinances, and thereby. divert 
the fines into the treasury of the municipality?' 

Your question is so general that I shall not undertake to answer same except 
generally. The rule of law in Ohio is that a municipality, within the limits of 
the powers granted to it, may enact ordinances to punish the same acts as are 
punished by state laws, and having done so may punish the offenders under said 
ordinances. A prosecution under the ordinance, however, would not bar a prose
cution under the state statutes. 

See Koch v. State, 53 0. S. 433. 

In cities other than charter cities it has been held, prior to the amendment 
of section 3664 G. C., 103 0. L. 168, that an ordinance could not be passed pun
ishing assault and battery. 

Wellsville v. O'Connor, 1 0. C. C. n. s. 253. 

The case of in re Smith, 14 N. P. n. s. 497, decided that an ordinance could 
not be passed punishing the act of resisting a person called to assist an officer. 

In Hughes v. Cincinnati, 14 N. P. n. s. 494, it was held that drunkenness not 
amounting to a disturbance of the peace could not be punished by ordinance. 

Jeffries v. Defiance, 25 W. L. B. 68; 
In re Fitzsimmons, 13 ~- P. n. s. 104. 

It would seem from the foregoing decisions that the power of council of non
charted cities to pass ordinances prescribing a punishment is limited to the powers 
conferred on municipalities by the legislature, but that in certain cases council 
may pass ordinance punishing the same acts a~ would constitute misdemeanors 
under state laws. 

Answering your question, therefore, I am of the opinion that council of non
chartered munic.ipalities may legally pass ordinances within the powers granted 
to them by statute covering the same acts as are covered by the penal statutes of 
the state, try such cases under said ordinances and cover the fines collected 
thereunder into the treasury of the municipality. 

Respectfully, 

Eow ARD C. TURNER, 

Attorney-General. 
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2064. 

STATE OFFICER OR DIPLOYE RECEJVIXG REGULAR SALARY OUT 
OF STATE TREASURY XOT EXTITLED TO RECEIVE ADDITIOXAL 
CO:.IPEXSATIOX FOR OVERTDIE OR XIGHT \\'ORK. 

A state officer or an emPloye of a state department or institution who is 
receiv:ng the full regular salar;y out of t/ze state treasury, as fixed by the appro
prwtion of the legislature, is not entitled to receive additional compensation for 
overtime or night work. 

CoLUMBt:S, 0Hro, November 27, 1916. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GEXTLEME~ :-I am in receipt of yours under date of November 15, 1916, 
wherein you submit the following question: 

").lay a state officer or an employe of a state department or institution 
who is drawing a regular salary out of the state treasury, fixed by appro
priation of the legislature; receive additional compensation for overtime 
or night work, and if so, from what character of appropriation should 
it be paid?" 

I assume that your question is referable to the appropriations made by the 
eighty-first general assembly. In said budget the general assembly appropriated 
for each particular state officer and employe a definite salary, and I assume that 
in the cases referred to by you the said officers and employes are drawing the 
maximum amounts so fixed by the legislature. 

The legislature having determined the regular annual salary of the officer 
and employe, there is no power that I know of which would authorize the payment 
of an additional salary for the work to be done by such officer or employe, nor 
do I know of any statute which specifically designates the number of hours which 
officers or employes are required to spend at their. daily tasks. The legislature 
in fixing the annual salary undoubtedly contemplated that each officer or employe 
should put in so much time daily as the necessities of the office should require. 
Furthermore, in so far as the salary of officers is concerned the matter is covered 
by article II, section 20 of the constitution which provides as follows: 

"The general assembly, in cases not provided for in this constitution, 
shall fix the term of ofF.ce and the compensation of all officers; but no 
change therein shall affect the salary of any officer during his existing term, 
unless the ofF.ce be abolished.'' 

Specifically answering your question, therefore, I am of the opm10n that a 
state officer or an employe of a state department or institution who is receiving 
the full regular salary out of the state treasury, as fixed by the appropriation of 
the legislature, is not entitled to receive additional compensation for overtime or 
night work. 

Respectfully, 
EDWARD c. Tl'R'<FR. 

Attorney-General. 
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2065. 

OHIO NATIONAL GUARD-LIEUTENANT-COLONEL 1fcQUIGG EN
TITLED TO COMPENSATION' HAVIJ\"G PERFORMED SERVICES 
FOR NATIONAL GUARD. 

Lieutenant-Colonel McQuigg having performed the services, represented by 
the voucher presented, under orders of the adjutant general of Ohio is entitled 
to his compeMation therefor. 

CoLUMBUS, OHIO, November 28, 1916. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SrR :-1 am in receipt of your letter of November 15, 1916, which is as 

follows: 

"Herewith please find adjutant general's voucher No. 19465 in favor 
of Lieutenant Colonel John R. McQuigg of Cleveland, 0., for $1,662.50 in 
payment of 133 days' services at Camp Willis and the Mexican border under 
general and special orders of the adjutant general thereto attached, payable 
from the appropriation for incidental expenses of camp and ask you to 
advise me at your earliest convenience if this bill may be legally paid out 
of said appropriation or any other appropriation made for the Ohio national 
guard." 

The certified account presented by Lieutenant-Colonel McQuigg is for "services 
as inspector-instructor unc(er S. 0. No. 101, G. 0. No. 12, S. 0. No. 197, S. 0. No. 
223 and S. 0. No. 227, current series A G. D. from July 1, 1916, to November 10, 
1916, both dates inclusive, and being 133 days at $12.50 per daY--------$1,662.50." 
The voucher calls for a warrant to be paid from maintenance 0. N. G., incidental 
expenses of camp. 

Special order ?\o. 101 was dated May 15, 1916, and paragraph 4 thereof reads as 
follows: 

"Lieutenant-Colonel J. R. McQuigg, chief engineer officer, Ohio na
tional guard, in addition to his duties as chief engineer, will supervise 
the instruction and work of all engineer troops. He will from time to 
time, inspect the personnel and all state and government property in the 
possession of headquarters and the several companies, and he may issue 
orders for such inspections to the commanding officers at such times as 
he may deem proper. He will make written report of all such inspections 
to the adjutant general of Ohio." 

Paragraph 5 of special order No. 101 reads as follows: 

"vVhenever two or more companies of engineer troops are ordered 
on duty either within or without the state, the chief engineer officer shall 
accompany them, in the capacity of inspector-instructor, and at the end 
of such tour of duty he shall report, in writing, to ·the adjutant general 
of Ohio on the work performed and the general efficiency of officers and 
men." 

Paragraph 6 of special order No. 101 reads as follows: 
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"The commanding officer, corps of engineers, will provide the chief 
engineer officer with transportation and quarters whenever necessary to 
carry out the provisions of these orders." 

Special order Xo. 197 under date of September 7, 1916, paragraph 1, is to the 
following effect: 

"Pursuant to paragraphs 4 to 6, S. 0. 101, c. s. A. G. D., and m 
continuance of his duties therein prescribed, Lieutenant-Colonel John R. 
:\IcQuigg, chief engineer officer, Ohio national guard, will proceed to 
Fort Bliss, Texas, with the Ohio engineers, and remain on duty with said 
organization until October 7, 1916, on which date Lieutenant-Colonel 
:VlcQuigg will return to his home station. 

Special order X o. 223 dated October 20, paragraph 4 1s to the following 
dfect: 

"Paragraph 4. That part of special order :1\o. 197, Par. 1, c. s. A. 
G. 0., as reads 'October 7, 1916, is changed to read October 27, 1916." 

Special order No. 227, dated November 1, 1916, Par. 1 is to the following 
effect: 

"That part of special order No. 223, paragr~ph 4, c. s. A. G. D. as 
reads 'October 27, 1916,' is changed to read November 10, 1916." 

Special order No. 101 directed Lieutenant-Colonel McQuigg to supervise the 
instruction and work of all engineer troops and from time to time inspect the 
personnel and all state and government property, etc., and paragraph 5 ordered 
said officer to accompany engineer troops in the capacity of inspector-instructor 
either within or without the state. 

Special order X o. 197 ordered Lieutenant-Colonel :YlcQuigg to proceed to 
Ft. Bliss with the Ohio engineers and remain with said organization until Octo
ber 7. 

Under special order Xo. 223 his time at Ft. Bliss was extended to October 
27, and under special order No. 227 his time was again extended to -:-.Jovember 
10, 1916. 

According to the certified account of Lieutenant-Colonel ::\lcQuigg he re
ported for duty on July 1, 1916, and served until November 10, 1916, under the 
order of the adjutant general of Ohio, a part of said time being served within 
the state and part without. The duties of Lieutenant-Colonel McQuigg were as 
inspector-instructor. 

Section 5296 G. C. provides as follows: 

"For service and attendance upon general courts-martial, courts 
of inquiry, and boards appointed by the commander-in-chief, as member, 
judge, advocate, recorder or witness, or upon inspection or other duty 
when ordered by the commander-in-chief, officers shall receive as pay the 
amount allowed by law for duty at annual encampments, together with 
transportation in kind and actual necessary expense for each day's serv
ice and the time actually employed in going to and returning from such 
duty, courts or boards. 

The question of whether or not it is proper to send Lieutenant-Colonel Me-
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Quigg to Ft. Bliss, Texas, is a matter, as I view it, entirely within the discretion 
of the governor acting through the adjutant general of Ohio. 

Having detailed Lieutenant-Colonel McQuigg on the special service mentioned 
T am of the opinion that the voucher presented for his said services is properly 
payable out of the state treasury. 

You also inquire out of what appropriation the compensation of Lieutenant
Colonel McQuigg should be paid. The voucher drawn is drawn on the appro
priation for incidental camp expenses. 

The appropriation made to the Ohio national guard for the years 1916-1917 
1s found in 106 0. L. 790. Under personal service, 

A-2, there is an appropriation for camp pay in the sum of_ ___ $60,000.00 
A-3 unclassified-Inspections and examinations---------------- 4,760.00 
Under Maintenance-F, there is an appropriation made for "Inci-

dental camp expense"--------------------------------------- 12,000.00 

When Lieutenant-Colonel McQuigg was ordered to Camp Willis he was 
ordered to such camp on a special detail. The camp expenses at Camp \lv'illis 
were taken care of by the United States government, and I do not think, therefore, 
that the compensation of Lieutenant-Colonel McQuigg on his special detail could 
in any way be considered as incidental camp expense. 

J f I understand the matter correctly Lieutenant-Colonel McQuigg was ordered 
to Camp Willis to perform services as inspector-instructor, but riwre particularly 
for the instruction rather than the inspection. Consequently, I do not think that 
his compensation should be paid out of the appropriation for inspections and exam
inations, but I think that his compensation should properly be paid out of "camp 
pay," since that is the appropriation from which the compensation of officers and 
men who attend camp is to be paid. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 
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2066. 

:\IUXICIP.\L CORPOR:\TIOXS-OIWI.:\AXCES PROVIDIXG FOR C0:\1-
PE.:\S:\TIOX OF DISABLED OR TDlPORARY FIRE:\lEX-\VHEX 
TE:\IPOR.\RY FIRE:\lEX :\L\Y BE E:\lPLOYED A.:\D PAID CO:\IPEX
SATIO.:\ FOR PERFOIDL\XCE OF DCTIES OF DISABLED FIRDlEX 
-FRO:\! WHAT FCXDS P.\Y:\IEXT :\CTHORIZED-CITY OF PIQUA. 

There is 110 authority under the statutes a11d ordi11a11Ce a11d ntles of the city 
of Piqua herei11 co11sidered for the payme11t of the compensation of firemell during 
periods of disabilitJ'. 

l.Vhere proz·ision is made by an ordinance or resolution of the council of a city 
for the temporary employmellt of firemen to perform the services of disabled 
firemell, u:ho are being paid their salaries duri11g a period of disability, pursuant 
to 011 ordinance or resolution of cozmcil, prodding therefor, such temporary firemeu 
may be paid the compensation prm·ided therefor z.-ithin the appropriation of the 
fire fund. 

Such temporary firemen may 11ot be employed a11d paid compensation for the 
performance of the duties of disabled firemen who, pursuant to all ordinauce or 
resolutiou of cottllcil, are paid their cOIIIPellsation during periods of disability, in 
the abse11ce of provisioll bJ• ordinance or resolution of cozmcil of a citJ' for the 
emploJ•ment and· compe11sation of such temporary firemen. 

Fire111e11 may be paid from the co11tingent fzmd of a city o11ly after the ex
haustion of the appropriation of the safety fund for the fiscal half year, and when 
the council finds that the deficiency in the appropriation of the public safety fttlld 
has arisen from an unforseen emergency and passed 011 ordinance by a t<cv-thirds 
vote of all members elected and approved by the lllaJ'Or, authorizing payment from 
the continge11t fund. 

Pa.vment of firemen may not be made from the gweral fund of a city. 
There is no authority for the Payment of firemw from all}' fzmd other than 

the safety fund and the contingent fund. in the lnallllCr pointed out hereiu. 

CoLt:Milt:S, OHIO, November 28, 1916. 

The Bureau of Inspection and Superz·isiou of Public Offices, Columbus, Ohio. 

GEXTLD!EX :-Yours under date of October 5, 1916, is as follows: 

''\\' e would respectfully request your written opinion upon the follow
ing matters. in answer to request from the officials of the citv of Piqua, 
Ohio. . . 

"\\' c enclose herewith copy of ordinance. Section 1 fixes the compen
sation of firemen, and we would call your attention to the provision for 
annual vacation in section 3, alw to departmental rule Xo. 85. The city 
has no general ordinance covering the payment of firemen and policemen 
under the provisions of section 4383 General Code. The city has no fire
men's pension fund, and it is claimed that the city does not pay anything 
to the workmen's compensation act. 

"\Ve respectfully ask the following questions: 
"(1) Under the ordinance, laws and rules governing, if a fireman be 

disabled while on duty, can the city legally pay his salary for the time 
covering his inability to resume work owing to such injury? 
· "(2) If the city may pay such compensation legally, may the city also 
pay a special fireman appointed temporarily in his place, providing the 
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appropriations for salary of firemen. or special firemen, are sufficient to 
cover? 

'' (3) In case such appropriations are not sufficient to cover, may they 
pay such compensation of special firemen from the contingent fund or the 
general fund, or any other funds of the municipality?" 

Accompanying your above request is a ne\\·spaper publication of an ordinance, 
section one of which provides in part as follows: 

"That the fire department of the city of Piqua, Ohio, shall be com
posed of the following members, who shall receive the respective salaries 
hereinafter provided, payable semi-monthly. •:• ·~ * 

" ( 4) Twelve firemen who shall each receive $840.00 per annum. But 
no fireman shall receive more than $60.00 per month for his first six 
months of employment as fireman, and not more than $65.00 per month 
for his second six months of employment as fireman dating from the 
time of the employment as fireman.'' 

Section 3 of said ordinance, as shown by the abo,·e mentioned publication, 
provides: 

"That the members of the fire department shall each be given ten (10) 
days' vacation atinually, with full pay, the time of said vacation to be 
determined by the director of public safety.'' 

There is also submitted a book entitled "Rules and Regulations for the Gov
ernment of the Sub. Department of Fire in the Department of Public Safety, 
City of Piqua, Ohio," purporting to set forth certain rules and regulations onr 
the signatures of the president, secretary and clerk of the board of public safety. 
X o date of the adoption of the rules set forth is given. The elate of the publica
tion borne by the book, however, is 1908. 

Rul~ 85 referred to in your inquiry, and found in the abo,·e mentioned book, 
provides as follows: 

".-\II members oi the department. under the rank of assistant chief, 
will be allowed one day off in every 14, and then only when .the service 
will permit. The chief of the fire department shall keep a record of time 
for each member to use in reporting off duty and return to duty, on all 
regular leave of absence, and each special leave of absence. 

"The clerk of the board shall receive. record and keep a permanent 
record of the same." 

It is stated in your inquiry that it is claimed that the city of Piqua does not 
pay the premium required by the workman's compensation law. Upon investiga
tion I find the fact to be that such premium has been fully paid. 

General provision for the determination of the number of officers, clerks and 
empfoyes in each department ~f the government and fixing their compensation 
m cities is found in section 4214 G. C.. as follows: 

''Except as otherwise provided in this title, council, by ordinance or 
resolution, shaJl determine the number of officers, clerks and employes in 
each dep~rtment of the city government, and shall fix by ordinance or 
.resolution. their' ·respective salaries .and C:otnpensation, _and the amount .of 



.ATTOR~'"EY -GEXER3.L. 1847 

bond to be given for each officer, clerk or employe m each departlnent of 
the government, if any be required. Such bond shall be made by such 
officer, clerk or employe, with surety subject to the apprO\·al nf the mayor." 

Further provision applicable to the fire departments of cities is found m 
section 4377 G. C., as follows: 

".The fire department of each city shall be composed of a chief of the 
fire department, and such marshals, assistant marshals, firemen, telephone 
and telegraph operators as are provided hy re~olution or ordinance of 
council. The director of public safety shall ha vc the exclusive manage
ment and control of such other officers, surgeons, secretaries, clerks. and 
employes as are provided by ordinance or resolution of council." 

Under the provisions of the foregoing sections, the number of regularly em
ployed firemen, and the compensation of all firemen employed in cities, are subject 
to the determination of council by ordinance or resolution. In thus fixing the 
compensation of firemen it is clearly within the power of council to pro\·ide by 
ordinance or resolution that the salary or compensation of tiremen may be paid 
during periods of disability within the term oi their employment. resulting from 
injury received in the discharge of his duty. 

The ordinance above quoted does not, in my judgment, however. contemplate 
the payment of firemen during such periods of disability. In order, therefore, 
that the payment of the compensation of firemen employed by the city of Piqua 
during periods of disability may be lawfully made, further provision therefor 
by resolution or ordinance of council would be necessary. 

I have heretofore referred only to the payment of the compensation of firemen. 
Section 4383 G. C., to which reference is made, provides as follows: 

"Council may provide by general ordinance for the relief out of the 
police or fire funds, of members of either department temporarily or 
permanently disabled in the discharge of their duty. Nothing herein shall 
impair, restrict or repeal any provision of law authorizing the levy of 
taxes in municipalities to provide for firemen's police and sanitary police 
pension funds, and to create and perpetuate boards of trustees for the ad
ministration of such funds." 

This section gives to council authority to provide relief for firemen during 
periods of disability out of the fir.e funds by general .ordinance. The term 
"relief" here used comprehends more than the mere payment of regular compen
sation during the period of disability and therefore operates to confer upon council 
a broader power than that derived from sections 4214 and 4377 G. C., supra. The 
power so conferred has, as you state. not been exercised, and there is no statutory 
provision directly conferring authority for the payment of the compensation of 
firemen during periods of disability. The authority for the payment of firemen 
during such periods of disability must be found in an ordinance or resolutioon of 
council. 

Reference is made in the abo\'e inquiry to "Rule 85," supra. This rule must 
be considered in. connection with section 4382 G. C., which provides as follows: 

"The director of public safety shall classify the service in the police 
and fire departments in conformity with the ordinance of council deter
mining the number of persons to be employed therein, and shall make all 
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rules for the regulation and discipline of such departments, except as 
otherwise provided in this subdivision." 

It will be noted that the authority to make rules here conferred is confined 
to rules for the regulation and discipline of the departments and does not extend 
to the regulation of the payment of the compensation of employes and firemen 
which, as. above pointed out, is governed by ordinance or resolution of council 
alone. Rule 85 has no direct reference to the payment of the compensation of 
firemen. Further provision for regulations governing firemen is found in sub
division 11 of division V of title XII, part first, of the General Code, in which 
section 4382 G. C., supra, appears. 

In this connection attention is called to section 4393 G. C., which provides 
as follows: 

'The council may establish all necessary regulations to guard against 
the occurrence of fires, protect the property and lives of the citizens against 
damages and accidents resulting therefrom, and for such purpose may 
establish and maintain a fire department, provide for the establishment and 
organization of fire engine and hose companies, establish the hours of 
labor of the members of its fire department, but after the first day of 
January, nineteen hundred and eleven, council shall• not require any fireman 
to be on duty continuously more than six days in every seven, and provide 
such by-laws and regulations for their government as is deemed necessary 
and proper." 

There is thus conferred upon council specific authority to provide by-laws 
and regulations for the government of firemen, and the provisions of this section 
modify the power conferred upon the director of public. safety to make rules and 
regulations by section 4382 G. C. 

It is specifically provided by section 4393 G. C. that no fireman shall be 
required to be on duty continuously more than six days in seven, and rule 85, being 
in conflict therewith in that it allows only one day off in fourteen, is therefore 
inoperative and of no effect in so far as it may he construed to require a fireman 
to be .on duty •in excess of six clays in seven. 

I am therefore of opinion. in answer to your first question, that there is no 
authority under the ordinance and rules submitted for the payment of the com
pensation of firemen in the city of Piqua during periods of disability. There is 
no authority therefor directly conferred by statute, although council may make 
provision for the same by ordinance or resolution. 

Each fireman is, nevertheless. entitled, under the provisions of section 3 of 
the ordinance submitted, to ten days' vacation annually with full pay for such 
time. The time of such vacation is to be determined by the director of public 
safety. If the director of public safety so determines, a period or periods of 
disability not in excess of ten days in one year may be taken by a fireman as his 
vacation, in which event payment of compensation during such vacation may be 
made. 

Since it is stated that the city of Piqua has established no firemen's pension 
fund under authority of section 4600 G. C., if the relief afforded under such 
ordinance, as is authorized by section 4383 G. C., goes only to the payment of 
regular salary during disability, an injured fireman may be paid from the work
men's compensation fund a reasonable allowance for medical, nurse and hospital 
service and medicines, as held in an opinion addressed to the bureau of inspection 
and supervision of public offices, under date of June 10. 1915, found at page 984 
of the Opinions of the Attorney-General for 1915. 
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Further inquiry is made as to the authority for the payment of a "special 
fireman appointed temporarily" in place of a disabled fireman who is paid his 
salary during disability. This question is conditioned on the payment of the 
regular compemation of a fireman during a period of disability which, it has 
been heretofore held, is not authorized by law and the ordinance and rule of the 
city of Piqua above quoted and the answer thereto can, therefore, have no appli
cation to that city. It may nevertheless be observed that if in fixing the number 
of firemen to be employed provi~ion should be made by council of a city, hy 
ordinance or resolution, for the employment of temporary firemen to fill the places 
of injured firemen, as I think council would have power to do under the provisions 
of sections 4214 and 4377 G. C., then the fact that one fireman was being paid his 
compensation during a period of disability, under a provision therefor by ordinance 
or resolution of council, would he no har to the payment of the compensation of 
a fireman temporarily employed to fill his place within the appropriation therefor 
and so long as the total number of firemen does not exceed the number authorized 
by ordinance or resolution to be employed. 

In connection with the foregoing general provisions governing the fire depart
ment of cities, must be considered the provisions of section 4376 G. C., as follows: 

"The chief of the fire department shall have exclusive control of the 
stationing and transferring of all firemen and other officers and employes in 
the department, under such general rules and regulations as the director 
of public safety prescribes. In case of riot or other like emergency the 
mayor may appoint additional firemen and officers for temporary service 
who need not be in the classified list of the department. Such additional 
officers or firemen shall be employed only for the time during which the 
emergency exists." 

The provisions of this section have no application to the employment of a 
fireman to temporarily perform the services of a disabled regular fireman, but is 
restricted in its operation to cases of riots and other like emergencies. 

I am, therefore, of opinion, in answer to the second question submitted, 
that in cases where provision is made by the council of a city for the temporary 
employment of firemen to perform the services of disabled firemen who are being 
paid their salaries during a period of disability, pursuant to an ordinance or resolu
tion of council, such temporary firemen may he paid the compensation provided 
therefor within the appropriation of the fire fund. Such temporary firemen may 
not be employed and paid compensation for the performance of the services of 
disabled firemen who, pursuant to an ordinance or resolution of the council of a 
city are paid their compensation during the period of disability, in the absence 
of provision· by ordinance or resolution of council of a city for the employment 
and compensation of such temporary firemen. 

The comp'ensation of firemen in cities is paid from the public safety fund, 
and is subject to the provisions of section 3797 G. C. and section 5649-3d G. C., 
only the latter of which it is necessary to here quote. Section 5649-3d G. C. 
provides as follows: 

"At the beginning of each fiscal half year the various boards men
tioned in section 5649-3a of this act shall make appropriations for each of 
the several objects for which money has to be provided, from the moneys 
known to be in the treasury from the collection of taxes and all other 
sources of revenue, and all expenditures within the following six months 
shaJI be made from and within such appropriations and balances thereof, 
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but no appropriation shall be made for any purposes not set forth in the 
annual budget nor for a greater amount for such purpose than the total 
amount fixed by the budget commissioners, exclusive of receipts and bal
ances." 

Among the boards mentioned in section 5649-3a G. C. is the council of muni
cipal corporation. 

By force of the provtswns of these sections, no expenditures of funds may 
be made within any fiscal half-year for any purpose in excess of the amount appro
priated therefor. 

The creation of a contingent fund is authorized by section 3800 G. C., as 
follows: 

"In making the semi-annual appropnatwns and apportionments herein 
required, council may deduct and set apart from any moneys, not other
wise appropriated, such s~tm as it deems proper as a contingent fund to 
provide for any deficiency in any of the detailed appropriations, which 
may lawfully and by any unforseen emergency happen. Such contingent 
fund or any part thereof may be expended for any such emergency only 
by ordinance passed by two-thirds of all the members elected to council, 
and approved by the mayor. Any balance remaining in such contingent 
fund at the end of the fiscal year shall thereupon become a part of the gen
eral fund, to be again appropriated as other moneys belonging to the 
corporation. This section shall not interfere with the provisions of law 
authorizing the transfer of funds by the court of common pleas." 

Though the appropriation from the safety fund be insufficient to pay firemen 
for the fiscal half-year, the contingent fund would not be available for that 
purpose unless the deficiency in the safety fund should arise from some unfore
seen emergency and the council, by a two-third vote of all members elected, pass 
an ordinance, with the approval of the mayor, authorizing such expenditures from 
the contingent fund. 

·whether the deficiency in the appropriation for the payment of firemen has 
arisen from an unforseen emergency is a question to be determined in the first 
instance by the council and mayor in thus making provision for payment from the 
contingent fund, from all the facts in each particular case, no rule for which can 
be here laid down. Such determination by council and the mayor would not be 
disturbed by the courts unless upon consideration of all the facts and circum
stances of the particular case it appear that such action was fraudulent or consti
tuted a gross abuse of the discretion vested in them. 

Obligations or claims against the city which are payable from a particular 
fund provided therefor may not be paid from the general fund in the absence 
of specific statutory authority therefor, and hence the compensation of special 
firemen may not be paid from the general fund of the city, nor is there any 
fund from which such compensation may be paid other than the firemen's fund 
~ nd the contingent fund, in the manner above pointed out. 

I am, therefore, of opinion, in answer to your third question, that firemen 
may be paid from the contingent fund of a city only after the exhaustion of the 
appropriation of the safety fund for the fiscal half-year and when the council finds 
that the deficiency in the appropriation of the public safety funtl has arisen from 
an unforseen emergency and passes an ordinance by a two-thirds vote of all 
members elected and approved by the mayor, authorizing payment from the con
tiflgent. hmd. Payment of the compensation of firemen may not be made from the 
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general fund of a city. There is no authority for the payment of the compen
~ation of firemen from any fund of a city other than the ~afety fund and the 
contingent fund in the manner hereinbefore pointed out. 

2067. 

Respectfully, 
Eow.\RD C. TuR:l<ER, 

.1ttome_v-Geueral. 

CO:\G\IO)J PLEAS JUDGE-TER:\1 OF JUDGE ELECTED AT XOVE:\lBER 
ELECTIOX, 1916, TO FILL UXEXPIRED TER:\1 OF JUDGE :O.IATTHIAS 
WILL EXD DECDIBER 31, 1916. 

Tlze term of office of a common pleas judge elected November 7, 1916, to 
fill the wzexpired term of a judge elected in November, 1910, for a term of six 
:years, beginning January 1, 1911, and 7c•ho resigned in Jlllwar.\', 1915, 1,•il/ end 011 

December 31, 1916. 

CoLUMBUS, OHIO, X ovember 28, 1916. 

HoN. EDWARD C. STITz, Judge of the Court of Common Pleas, Van Wert, Ohio. 

DEAR SIR:-Yours under date of November 21, 1916, is as follows: 

"Having reference to the expiration of the short term of the judge 
of the court of common pleas, Van \Vert county, present .incumbent 
Edward C. Stitz: 

"Inasmuch as I understand that this matter has been taken up with 
your office, and it has been suggested to me that I write you my notion 
of the matter, I beg to say I am filling this short term judgship, by elec
tion, and believe that my term expires on December 31, 1916. This short 
term is the unexpired term of Edward S. :\Iatthias, who resigned to become 
a justice of the supreme court in January, 1915. There has been consid
erable discussion as to whether this term expires February 9 or January 
1. This matter became a question of debate, because when Judge Mat
thias was first elected to the common pleas court his term began Feb
ruary 9. :VIr. H. \V. Blachly, who has been elected for the long term, 
would rather prefer that his term did not begin until February 9, for 
business reasons, and I would prefer that my term end before January 
1, for business reasons. \Ve desire the question to be decided positively 
so that there may be no question in the mind of anybody about this 
matter; so the're may be no legal quibble. 

"Judge .:\Iatthias was elected in 1904, for a term of five years, from 
February 9, 1905, under the act passed :\larch 17, 1904, vol. 97 0. L., pages 
41 and 42. His term was extended to January 1, 1911, by the act of :\larch 
22, 1905, vol. 98, page 120. In 1910 he was elected for six years, com
mencing January 1, 1911, and his term expires January 1. 1917. See vol. 
98 0. L. page 120. These several acts have been passed in conformity to 
the various provisions of the constitution. 

"I am handing a copy of this letter to .:\1 r. Blachly." 

By the provisions of article XVII of the con!>titution, ,cction 2, as adopted 
November 7, 1905, the term of office of the judges of the court of common pleas 
was changed from five years, as then provided by section 12 of article IV, to 
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six years.. By section 1 of article XVII, as amended in 1905, it was required that 
all state and county officers be elected in the even numbered years. In order 
to make the terms and election of common pleas judges conform to the above 
constitutional provision, section 2 of the act of l\Iarch 22, 1906, 98 0. L., 120, 
provided as follows: 

"The existing term of office of any judge or additional judge of said 
court which would otherwise expire in any even numbered year, or in 
November or December of any odd numbered year, shall be and is hereby 
extended to the first day of January of the odd numbered year next 
succeeding such expiration, and the incumbent of said office at the time 
when such existing term would otherwise expire, shall hold the same until 
the expiration of said term as so extended, subject to all the provisions 
of the constitution or laws, relative to impeachment, removals or vacan
cies therein. Provided, however, that the term of any said judge expiring 
in the year one thousand nine hundred and six, whose successor has 
been elected prior to the passage' of this act, shall not be so extended. 

"Provided that nothing contained in this act shall affect the term of 
office or extension thereof fixed by any special act passed by the 77th 
general assembly." 

By the operation of this provtston the then current term of Judge Matthias 
was extended to January 1, 1911, as stated in your inquiry. The term of six years 
for which he was elected in 1910, began January 1, 1911, and will therefore expire 
December 31, 1916. When the vacancy occurred in January, 1915, by the resigna
tion of Judge Matthias. it is assumed that such vacancy was filled by appointment 
by the governor, pursuant to the provision of section 13 of article IV of the 
constitution, as follows: 

"In case the office of any judge shall become vacant before the expira
tion of the regular term for which he was elected, the vacancy shall be 
filled by appointment by the governor, until a successor is elected and quali
fied; and such successor shall be elected for the unexpired term, at the first 
annual election that occurs more than thirty days after the vacancy 
shall have happened." 

The appointee was, then, under this constitutional provtswn, entitled to serve 
until his successor was elected at the ~ ovember election, 1916, and thereafter 
qualified. The successor of such appointee was required to be elected for the 
unexpired term, which, as we have heretofore pointed out, ends December 31, 1916. 

I am, therefore, of opinion, in answer. to your inquiry that the term of the 
judge elected at the November election, 1916, to fill the unexpired term of Judge 
Matthias, will end on December 31, 1916. 

Respectf-ully, 
Eow ARD C. TuRNER, 

Attorney-General. 
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. . 
BOARD OF EDUCATIOX-WHERE PUPIL HAS RECEIVED BOXWELL 

DIPL0~1A AT TDIE OF LAW'S REPEAL-HAS ALL RIGHTS AXD 
PRIVILEGES COXFERRED BY SECTIONS 7747 AXD 7748 G. C.-}.IA Y 
ATTEXD HIGH ~CHOOL ALTHOUGH BOXWELL LAW IS RE
PEALED. 

A pupil who held a diploma under the prot"isions of section 7744 G. C. at the 
time of its repeal, a11d is now of lawful school age, and has not completed the 
high school work, is entitled to all the rights and privileges conferred by sections 
7747 and 7748 G. C., 104 0. L., 125, subject to the provisio11s of section 7750 G. C. 

CoLUMBUS, OHIO, Xovember 28, 1916. 

HaN. ADDISON P. MINSHALL, Prosecuting Attomey, Chillicothe, Ohio. 

DEAR SIR:-Yours under date of November 15, 1916, is as follows: 

"I have been requested to obtain from you an opinion upon the fol
lowing proposition : 

"Under the Boxwell law a pupil passed a satisfactory examination 
and took part in the commencement exercises as provided by law. Does 
this entitle him to attend a high school and have his tuition paid for the 
number of years he would have been entitled to attend the high school 
if the Boxwell law had not been repealed?" 

Under the Boxwell law, section 7740 G. C., et seq., provtswn was made for 
holding examinations of pupils of townships, special districts and village districts 
by the board of county school examiners and for conducting a commencement 
for such pupils as passed such examinations. Section 7744 G. C. provided as 
follows: 

"The board of county school examiners shall provide for the holding 
of a county commencement not later than August fifteenth, at such place 
as it determines. At this commencement an annual address must be de
livered, at the conclusion of which a diploma shall be presented to each 
successful applicant who has complied with the provisions hereof. Such 
diploma shall entitle its holder to enter any high school in the state." 

Under the facts stated in your inquiry and the p~ovisions of section 7744 
G. C., supra, prior to its repeal, the pupil in question was entitled to a diploma, 
which diploma it is assumed was received by the pupil prior to the taking effect 
of the repeal of section 7744 G. C., 104 0. L., 125, :\lay 20, 1914, and this diploma 
entitled the holder thereof to enter any high school in the state. That is to say, 
any pupil who held a diploma, presented to him pursuant to the provisions of 
section 7744 G. C., prior to the taking effect of the repeal thereof, May 20, 1914, 
was eligible to any high school in the state. The diploma so held then evidenced 
the completion of the elementary school work. 

Sections 7740 to 7746 G. C., inclusive, were repealed in 104 0. L., 12 5, and 
sections 7747 and 7748 were, in the same act, amended to provide as follows: 

"Sec. 7747. The tuition of pupils who are eligible for admission to 
high school and who reside in rural districts in which no high school 
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is maintained, shall be paid by the board of education of the school dis
trict in which they have legal school residence, such tuition to be computed 
by the month. An attendance any part of the month shall create a liability 
for the entire month. No fnore shall be charged per capita than the 
amount ascertained by dividing the total expense of conducting the high 
school of the district attended, exclusive of permanent improvements 
and repair, by the average monthly enrollment in the high school of the 
district. The district superintendent shall certify to the county super
intendent each year the names of all pupils in his supervision district 
who have completed the elementary school work, and are eligible for ad
mission to high school. The county superintendent shall thereupon issue 
to each pupil so certified a certificate of promotion which shall entitle 
the holder to admission to any high school. Such certificate shall be fur
nished by the superintendent of public instruction. 

"Section 7748. A board of education providing a third grade high 
school as defined by law shall be required to pay the tuition of graduates 
from such school residing in the district at any first grade high school 
for two years, or at a second grade high school for one year. Should 
pupils residing in the district prefer not to attend such third grade 
high school the board of education of such district shall be required to 
pay the tuition of such pupils at any first grade high school for four 
years, or at any second grade high school for three years and a first 
grade high school for one year. Such a board providing a second grade 
high school as defined by law shall pay the tuition of graduates residing 
in the district at any first grade high school for one year; except that, a 
board maintaining a second or third grade high school is not required to 
pay such tuition when the maximum levy permitted by law for such 
district has been reached and all the funds so raised are necessary for 
the support of the ,schools of such district. No board of education is 
required to pay the tuition of any pupil for more than four school years; 
except that it must pay the tuition of all successful applicants, who have 
complied with the further provisions hereof, residing more than four 
miles by the most direct route of public travel, from the high school 
provided by the board, when such applicants attend a nearer high school, or 
in lieu of paying such tuition the board of education maintaining a high 
school may pay for the transportation of the pupils living more than 
four miles from the said high school, maintained by the said board of 
education to said high school. ·where more than one high school is 
maintained, by agreement of the board and parent or guardian, pupils 
may attend either and their transportation shall be so paid. A pupil 
living in a village or city district who has completed the elementary 
school course and whose legal -residence has been transferred to a rural 
district in this state before he begins or completes a high sch'ool course, 
shall be entitled to all the rights and privileges of a resident pupil of 
such district." 

vVhile the method of determining the completion of the elementary school 
work and eligibility of pupils to high schools was changed by the repeal and 
amendment of the above mentioned sections of the General Code, it is not believed 
that it was intended that the eligibility of pupils to high schools theretofore 
determined and established should be in any way affected thereby. I am, therefore, 
led to conclude that upon the taking effect of the amendment of section 7747 
G. C., supra, it was the duty of the district superintendent to certify to the county 
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superintendent the names of all pupils in their respective superviSion districts, 
of school age, who held diplomas under the provisions of section 7744 G. C., 
and it was the duty of the county superintendent to thereupon issue to such pupils a 
certificate of promotion, which would then have entitled the holder of such 
certificate to admission to any high school. The provisions of sections 7747 and 
7i48 G. C., supra, are subject, however, to modification by the provisions of section 
7750 G. C., as follows: 

"A board of education not having a high school may enter into an 
agreement with one or more boards of education maintaining such school for 
the schooling of all its high school pupils. When such agreement is 
made the board making it shall be exempt from the payment of tuition at 
other high schools of pupils living within three miles of the school desig
nated in the agreement, if the school or schools selected by the board 
are located in the same civil township, as that of the board making it, or 
some adjoining township. In case no such agreement is entered into, 
the school to be attended can be selected by the pupil holding a diploma, 
if due notice in writing is given to the clerk of the board of education 
of the name of the school to be attended and the date the attendance 
is to begin, such notice to be filed not less than five days previous to the 
beginning of attendance.'' 

I am, therefore, of opinion, in answer to your inquiry, that a pupil who held 
a diploma under the provisions of section 7744 G. C., at the time of its repeal, 
and is now of lawful school age, and has not completed the high school work, 
is entitled to all rights and privileges conferred by sections 7747 and 7748 G. C., 
104 0. L., 125, subject, however, to the provisions of section 7750 G. C., supra. 

2069. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 

SCHOOLS-NO POWER IN APPOIXTil\'G AUTHORITY TO INCREASE 
C0::\1PEXSATION OF DISTRICT SUPERIXTEl\'DEl\'T DURING TERM 
FOR WHICH HE \VAS ELECTED AFTER APPOIXTMENT HAS BEEN 
ACCEPTED BY PERSON SO ELECTED-WHEN CERTIFICATE ONCE 
:\fADE TO COUXTY AUDITOR NO SUBSEQUENT CERTIFICATIOI'\ 
MAY BE MADE FOR THAT YEAR. 

I 

There is no power in the appointing authority provided by sectiOit 4739 G. C., 
104 0. L., 140, to increase the compensation of a district superintendent during 
the term of scn·ice for which lze was elected, and his compensation fixed pursuant 
to the provisions of section 4743 G. c., 104 0. L., 142, after the appointment has 
been accepted by the person so elected. 

When a certification has once been made to the county auditor, according to 
the provisions of sectio1t 4744-2 G. C., 164 0. I-, 142, no subsequent certification 
may be made for that year. 

CoLUMBUS, OHio, X ovember 28, 1916. 

Hox. A. V. DoxAHEY, Auditor of State, Columbus, Ohio. 

DE.\R SIR:-Yours under date of X ovember 25, 1916, is as follows: 
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"Will you kindly render us an optmon on the following: 
"1st. vVhen the compensation of a district superintendent is made 

pursuant to section 4743 G. C. (104 0. L., 142) can the salary be raised 
after October 1 next following? 

"2nd. After the certification provided for in section 4744-2 (104 0. L., 
142) has been made and the apportionment therein provided for has been 
made, may the board of education change such certification so as to in
crease the salary of the district superintendent, and ask that a sum be 
retained from the settlement of the following February sufficient to meet 
such increase? 

"This situation has arisen in the village district of Byesville, 
Guernsey county, and will come before us under the provisions of section 
4744-3 G. C. (104 0. L., 143.)" 

Considering the first question submitted, it may be observed that by the 
provisions of section 4738 G. C., 106 0. L., 396, the county board of education 
is required to divide the county scbool district any year, to take effect the first 
day of the following September, into supervision districts, each to contain one or 
more village or rural school districts, and the county board of education is also 
thereby required, upon application of three-fourths of the presidents ·of the 
village and rural school district boards of the county, to redistrict the county into 
supervision districts. . 

Section 4739 G. C., 104 0. L., 140, and section 4743 G. C., 104 0. L., 142, 
provide as follows: 

"Sec. 4739. Each supervision district shall be under the direction of 
a district superintendent. Such district superil).tendent shall be elected 
by the presidents of the village and rural boards of education within 
such district, except that where such supervision districts contains three 
or less rural or village school di~tricts the boards of education of such 
school districts in joint session shall elect such superintendent. The dis
trict superintendent shall be employed upon the nomination of the county 
superintendent, but ,the board electing such district superintendent may 
by a majority vote elect a district superintendent not so nominated. 

"Sec. 4743. The compensation of the district superintendent shall 
be fixed at the same time that the appointment is made and by the same 

·authority which appoints him; such compensation shall be paid out of 
the county board of education fund on vouchers signed by the president 
of the county board. The salary of any district superintendent shall in 
no case· be less than one thousand dollars per annum, half of which 
salary not to exceed seven hundred and fifty dollars shall be paid bv 
the state and half by the supervision district, except where the number 
of teachers in any supervision district is less than forty, in which case 
the amounts paid by the state shall be such proportion of half the salary 
as the ratio of the number of teachers employed is to forty. The half 
paid by the supervision district shall be pro-rated among the village 
and rural school districts in such district m proportion to the number 
of teachers employed in each district." 

District superintendents are not officers and are, therefore, not subject to 
the provisions of section 20, article II of the constitution, as follows: 

"The general assembly, in cases not provided for in this constitution, 
shall fix the term of office and the comnensation of all officers; but no 
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change therein shall effect the salary of any officer during his existing 
term, unless the office he abolished." 

A contrary holding in this regard would render that provtston of section 
4743 G. C., supra. authorizing the compen,.,ation of district" superintendents to be 
fixed by the appointing authority. unconstitutional. 

The presidents of the village and rural hoards of education and the members 
of such boards, when in joint se,sion, are, howewr, in the employment of district 
~nperintendents, subject to the familiar rule that public officers, in the discharge 
of their official duties, han only such powers as are expressly conferred by law 
or are necessary to the proper performance of duties imposed or the exercise of 
power' conferred by expre'5 proYision of law. 

The particular officer' referred to. in the employment of district superin
tendents. and the fixing of their compensation, pursuant to sections 4739 and 
4743 G. C., supra, have not conferred upon them the general power to contract 
and be contracted with, as in the case of hoards of education, under the provisions 
of section 4749 G. C. 

There is found no express statutory proYision authorizing the presidents of 
the hoards of education of rural and village districts, or the members of such 
boards in joint session, authorized hy section 4739 c;. C., supra, to increase or 
decrease the compensation of a district superintendent, after the same has once 
been determined, pursuant to the proyisions of section 4743 G. C., supra, and the 
same accepted by the person so elected. and it is not believed .that the exercise of 
such power is in any way neces,;ary to a proper performance of the duties imposed 
hy law upon such officers in respect to the election of and determining the com
pensation of district superintendents. 

I am, therefore, of the opinion. in answer to your first question, that there 
is no power in the appointing authority provided in section 4739 G. C., supra, 
to increase· the compensation of a district superintendent, during the term of 
service for which he was elected. and his compensation fixed pursuant to the pro
visions of section 4743 G. C.. supra, after the appointment has been accepted hy 
the person so elected. 

Your second question in\'olns a consideration of sections 4742 G. C., 104 0. L., 
141, and 4744-2 G. C., 104 0. L., 142, which provide as follows: 

"Section 4742. X ot less than ,ixty days before the expiration of the 
term of any district superintendent, the presidents of the board of edu
cation within such superYision district. or in supervision district which 
contain three or less village or rural districts. the hoards of education 
of such districts shall meet and elect his successor. The president of 
the hoard in the village or rural district having the largest number of 
teachers shall issue the call g-iYing at least ten days' notice of the 
time and place of meeting. He shall also act as chairman and certify 
the results of such meeting to the county hoard of education. 

''Sec. 4744-2. On or before the first day of ,\ugust of each year the 
county hoanl of education shall certify to the county auditor the number 
of teachers to he employe'! for the ensuing year in the various rural 
and village school districts within the county school district, ancl also the 
number of district superintendents employed and their compensation and 
the compensation of the county superintendent; and such board of edu
cation shall also certify to the county auditor the amounts to he appor
tioned to each district for the payment of its share of the salaries of 
the county and district superintendents." 

28-Vo!. II-A. G. 
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Section 4742 G. C., supra, clearly requires that all district superintendents 
shall be elected prior to sixty days before September 1 each year, so that 
it is contemplated that on August 1 of each year the number and compensation 
of district superintendents will have been finally determined. As held, in answer 
to your first question, the compensation so fixed at the time of the election of 
district superintendents may not be changed after acceptance, during the term 
for which the superintendent is appointed, and this answers one branch of your 
second question. All elections of district superintendents should be made before 
July 2 of each year, and it is upon the election so made that the certification 
on or before August 1, required by section 4744-2 G. C., supra, is required to 
be made. 

I am aware of no authority to make a second certification under this section 
and am of opinion that when a certification has once been made to the county 
auditor, according to the provisions of section 4744-2 G. C., supra, no subsequent 
-certification may be made for that year. 

2070. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

ll\'DUSTRIAL COMMISSION-WITHOUT AUTHORITY TO INSPECT 
BOILERS 0-:\ i-.1UNICIPAL FIRE APPARATUS. 

The industrial commission is 'Without authority to inspect boilers on municipal 
fire apparatus and to collect fees for such inspection. 

CoLUMBUS, OHIO, November 28, 1916. 

The Industrial Co11imission of Ohio, Columbus, Ohio. 
GENTLEMEN :-On October 23 you sent to me a protest filed by the city solic

itor of the city of Cincinnati against the jurisdiction of the industrial commission, 
chief boiler inspector and the board of boiler rules, in the matter of the inspection 
of fire apparatus and boilers and inspection fees therefor in the city of Cincinnati, 
together with a copy of a brief filed with the commission by the city solicitor of 
Cincinnati, and requesting my opinion as to the authority of the boiler inspection 
department of the industria.! commission to inspect boilers on municipal fire 
a.pparatus and to collect fees for such inspection. 

I have carefully run over the brief of the city solicitor and agree with the 
conclusions which he urges, though I am unable to agree with all the reasons 
therefor which he expresses. ; 

The statute, the interpretation of which is involved, is section 1058-7 of the 
General Code as enacted 103 0. L. 649, Supplement to Page & Adams, vol. I, p. 
289, which provides as follows: 

"Sec. 1058-7. All steam boilers and their appurtenances, except 
boilers of railroad locomotives, subject to inspection under federal laws, 
portable boilers used in pumping, heating, steaming and drilling, in the 
open field, for water, gas and oil, and portable boilers used for agri
cultural purposes, and in construction of and repairs to public roads, 
railroads and bridges, boilers on automobiles, boilers of steam fire engines 
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brought iuto tfze state for temporars use in times of emergency for the 
purpose of clzeckiug conftagratious, boilers carrying pressure of less than 
t1 fteen poumb per 'quare inch, which are equipped with safety devices 
apprO\·ed hy the board uf boiler rules, and boilers under the jurisdic
diction of the United States, :;hall be thoroughly inspected, internally and 
externally, and under operating conditions at intervals of not more than 
one year, and shall not be operated at pressure in excess of the safe 
working pressure >tated in the ccrtiticate of inspection hereinafter men
tioned. And shall he equipped with such appliances to insure safety of 
operation as shall be prescribed hy the board of boiler rules." 

The tlrst principal urged by the city solicitor in his brief is the familiar one 
that the state and its 5overnment agencies are not bound by or intended to be 
included in the statute unless expressly mentioned therein. The authorities c:ited 
show that this principle applies even to police regulations. In other words, as a 
general rule, police regulations are intended to apply to persons and corporations 
in their private or proprietary capacity, and not to municipal corporations or sub
di,·isions of the state in the exercise of governmental functions. 

It is next shown by citation of Frederick v. Columbus, 58 0. S. 538, that 
the tire department of a city is a branch of its government which is of a public 
or governmental nature, as distinguished from a private or proprietary nature. 

Therefore, it is argued, and I think correctly, that the presumption above 
referred to has proper application to a municipal corporation in the manage
ment and conduct of its fire department and in the ownership and use of the 
property incident thereto. 

There would be no difficulty in the application of these principles were it 
not for the underscored provision of section 1058-7 as above quoted. The fact 
that the general assembly deemed it necessary to exclude frol;ll the operation of 
the statute boilers of steam fire engines. brought into the state for temporary use 
in times of emergency, for the purpose of checking conflagrations, tends to sup
port the conclusion that the legislature thought that without this exception the 
statute wouid have applied to the boilers of all fire en5ines; and inasmuch as 
most fire engines at least are owned and operated by municipal corporations in 
tht> exercise of the public or governmental function defined by Frederick v. Colum
bus, supra, it is therefore to be inferred that the general assembly intended to 
make the boiler inspection law apply to all boilers, whether used governmentally or 
not. 

Therefore it might be argued that there is in this way sufficient evidence 
of the legislative intent to overthrow the presumption above referred to, which is 
rebuttable and whi~h is after all but an expedient employed by the law for the 
purpose of arriving at the true legislative intent. 

In answer to this possible argument, the 'city solicitor urges that when the 
property of other states is brought temporarily into this state for a purpose like 
that mentioned in the exception, it loses whatenr governmental character it might 
have had in the state from which it comes, and would be regarded as purely 
private property in Ohio; so that it would come within the general terms of the 
statute and would suffer a discrimination as compared with similar ag-encies 
governmentally owned and used in Ohio, unless a special exception were made 
in its favor. This argument is persuasive, though perhaps not conclusive. 

I am not entirely satisfied that if fire engines of another state were brought 
into this state and here used in case of temporary emergency, for the purpose 
of checking conflagration, they would he regarded here as purely private property, 
especially if used under the direction of the proper officers of a fire department in 
the state of Ohio. However, there is enough question about this, perhaps, to 

( 
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justify the general assembly in making the matter entirely clear by creating the 
special exception which has been referred to. 

In short, then, the special exception does not clearly show the legislative 
intent to make the general terms of the statute cover boilers used for govern
mental purposes. The rule of presumption, however, is that the purpose of the 
legislature to make a regulatory law apply to governmental agencies must be 
clearly expressed or necessarily implied. Black on Interpretation of Statutes. 94; 
State v. Board of Public \V orks, 36 0. S. 409. 

An implication is relied upon by the argument above suggested to make the 
general terms of the statute cover governmental agencies. That implication, 
as has been seen, is by no means direct and conclusive. I find myself, therefore, 
unable to hold that there is such "necessary implication·· derivable from the excep
tion which has been discussed as is sufficient to overthrow the presumption referred 
to. 

Aside from all this, however, there is another consideration which to my 
mind is equally as conclusi\·e as anything which is urged by the city solicitor. 
:\fanifestly the substantive provisions of section 1058-7 G. C., above quoted, extend 
no further than the remedial provisions by which it is to be enforced. 

Section 1058-28 G. C. provides in this respect as follows (103 0. L. 649) : 

"\Vhoever being the owner, or operator of any steam boiler, herein 
required to he inspected, operated the same in violation of any provision 
of the law or of any rule promulgated by the board of boiler rules, and 
approved by the governor, or without having the same inspected and a 
certificate issued therefor as provided in this act, or who hinders or pre
vents a duly qualified inspector from entering any premises in or on 
which a st.eam boiler is situated for the purpose of inspection, shall be 
fined not less than twenty dollars nor more than five hundred dollars." 

This offense in my judgment could not be committed by any fireman or fire 
chief, unless the municipality employing him should furnish the fee to be paid or 
otherwise authorize and direct him to have the inspection made. It is certainly 
not the duty of a city employe, under the related statutes, to have the inspection 
made at his own expense. ::\o interpretation which can be given to the sections 
can create such a duty. 

Therefore in my opinion a city employe could not be prosecuted and convicted, 
under section 1058-28 G. C. The liability, if any under this section, rests elsewhere. 

Some question might he made as to whether the director of public safety 
of a city, or other similar offic·er exercising such authority as th.e director of 
pubic safety is authorized to exercise with respect to the police and fire depart
ments governed by the general la\vs, could be punished under this section. How
tver this may he, it is clear to my mind that the city itself can not be fined as 
"owner" as therein provided. Our laws of criminal procedure fail to provide 
any means of prosecuting a municipal corporation as a defendant charged with 
cnme. 

I conclucle, therefore, that because the city could not be proceeded against 
under these statutes as an owner, it necessarily follows that the statutes do not 
apply to the city in such capacity, at least when acting in a governmental capacity. 

vVhat I have said does not of course apply to a city when acting in a propri
etary capacity, as the decision in Frederick v. Columbus, supra, implies that it 
may act. I shall not, however, within the scope of this opinion, attempt to point 
out the circumstances under which a city may be said to be acting in such pro
prietary capacity. 
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For all the above reasons, thrn, I am of the opinion that the industrial com
mission of Ohio, the board of boiler rules and its inspectors are without author
ity to compel an inspection of municipal fire engine boilers and to exact fees there
for, under the present laws. 

Respectfully, 
Enw ARD C. TURNER. 

Attorney-General. 

2071. 

STATE BOARD OF HEALTH-APPROVAL OF ORDER REQUIRING CITY 
OF CA~TOX TO INSTALL SANITARY TRUNK SEWERS TO COR
RECT POLLUTION OF EAST AND WEST BRA;-.JCHES OF NIMISHIL
LEN CREEK. 

CoLUMBUS, Omo, November 28, 1916 . 

.HoN. FRANK B. WILLIS, Govenwr of Ohio, Columbus, Ohio. 

::\Iv DEAR GovERNOR :-Enclosed you will find order of the state board of 
health, requiring the city of Canton to install and have in use the necessary sani
tary trunk sewers to correct the pollution of the east and west branches of the 
Nimishillen creek, said order to become effective when you have approved the 
same. 

I have examined the order which is issuec:l under section 1251 of the General 
Code of Ohio and find the same regular, and it is my opinion that it should be 
approved. Having approved the same, under the provision of section 1251 of the 
General Code, I am transmitting the order to you for your approval. 

2072. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

STATE BOARD OF HEALTH-APPROVAL OF ORDER FOR SEWERAGE 
SYSTEM, VILLAGE OF WORTHINGTON. 

CoLUMBUS, OHio, November 28, 1916. 

HoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 

Mv DEAR GovERNOR:-Enclosed you will find order of the state board of 
health, directed to the village of \Vorthington, requiring the installation and 
operation of necessary sewers and sewage treatment works to correct the pollu
tion of water courses tributary to the Olentangy river, said order to become effec
tive when you have approved the same. 

I have examined the order, which is issued under section 1251 of the General 
Code of Ohio, and find the same regular, and it is my opinion that it should 
he approved. Having approved the same, under the provision of section 1251 
of the General Code, I am transmitting the order to you for your approval. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 
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2073. 

APPROVAL, ORDER OF STATE BOARD OF HEALTH REQUIRING CITY 
OF WOOSTER TO I:\'STALL SATISFACTORY WATER SUPPLY. 

CoLUMBUS, OHIO, November 28, 1916. 

lioN. FRANK B. WILLIS, Governor of Ohio, Columbu.s, Ohio. 

MY DEAR GovERNOR:-Enclosed you will find order of the state board of 
health requiring that the city of \Vooster shall install and have in operation 
prior to January 1, 1916, a public water supply satisfactory ·to the state board of 
health, said order to become effective when you have approved the same. 

I have examined the order, which is issued under section 1254 of the General 
Code of Ohio, and find the same regular and it is my opinion that it should be 
approved. I have accordingly approved the same and am transmitting the order 
to you for your approval. 

2074. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney-General. 

BUILDING AND LOAN ASSOCIATIONS-MAY PREVENT WITH
DRAWAL OF STOCK OF DEPOSITORS BEFORE SUCH STOCK HAS 
BEEN PAID UP II\ FULL-SECTIONS 9651 AND 9652 G. C. CON
STRUED IN CONJ\ECTION WITH CONTEMPLATED CONSTITU
TIO~ AND BY-LAWS OF SUCH ASSOCIATION. 

A building and loan association under sections 9651 and 9652 G. C. may so 
frame its constitution and by-laws as to prevent the withdrawal of stock of 
depositors before such stock has been paid up in full. 

After such stock has been paid up in full the stockholder may, subject to the 
constitution and by-laws of the company, withdraw his stock deposits. 

CoLUMBUS, OHio, November 29, 1916. 

HoN. L. G. SILBAUGH, Inspector of Building and Loan Associations, Columbus, 0. 
DEAR SIR :-I have your letter of November 21, 1916, requesting my opinion 

as follows: 

"I respectfully request your opinion upon the following queries: 
"Under sections 9651 and 9652 of the General Code, can a building 

and loan association so frame its constitution and by-laws as to not 
permit anyone who has stock in the association to withdraw any part of 
what he has already deposited before the stock has been paid up in full? 

"Also, after the stock has once been paid up in full, can the stock
holder withdraw his stock at will, subject to the by-laws of the company?" 

Section 9643 of the General Code relative to the organization of building 
and t'oan associations is as follows: 

"A corporation for the purpose of raising money to be loaned to 
its members, and others, shall be known in this chapter, and in the laws 
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relating to the bureau of building and loan associations, as a 'building 
and loan association,' or as a 'sa,·ings association.' Associations organ
izerl under the laws of thi,; state shall be known as 'domestic asso
ciations,' and those organized under the laws of other states or territories, 
as 'foreign' associations. .\,.sociations may he organized and conducted 
under the general laws of Ohio relating- to corporations, except as other
wise provided in this chapter." 

Under authority of the above section, building and loan assoc1at10ns organized 
under the laws of Ohio are governed by the general corporation laws of the 
state unless they are granted special powers or otherwise limited by succeeding 
sections of the chapter relative to building and loan associations. 

Section 9649 of the General Code, authorizing the issuance of :-.tock by build
ing and loan associations, is as follows: 

"To issue stock to members on such terms and conditions as the 
constitution and by-laws provide. Each member may vote his stock in 
whole or fractional shares, as the constitution and by-laws provide, but no 
person shall vote more than twenty shares in any such corporation in his 
own right, nor have the right to cumulate his votes. But every sub
scriber for stock in accordance with the constitution of the association, 
may vote the amount of stock so subscribed for, in no event to exceed 
twenty shares." 

Section 9651 and 9652 of the General Code, referred to in your letter, relative 
to the withdrawal of stock deposits and ordinary deposits, are as follows: 

"Sec. 9651. To permit members to withdraw all or part of their 
stock deposits, at such times, and upon such terms, as the constitution 
and by-laws provide. Any member, however, who withdraws his entire 
stock deposit, or whose stock has matured, shall be entitled to receive all 
clues pairl in anrl dividends declared thereon, less all fines or other assess
ments, and less the pro rata share of all losses, if any have occurred. 

"Sec. 9652. To permit withdrawal of deposits upon such terms and 
conditions as the association provides except by check or draft. But no 
such association shall be permitted to carry for any member or depositor 
any demand, commercial or checking account. X othing in this chapter 
shall prevent members or depositors from withdrawing funds by non
negotiable orders." 

The powers conferred QY the last two sections are clearly permissive and not 
mandatory. 

I, therefore, advise you, in answer to your first question, that a building and 
loan association may so form its constitution and by-laws as not to permit one 
who has stock in the association to withdraw any part of the amount paid or 
deposited on said stock before such stock has been paid up in full. 

Answering your second question, I advise you that after stock in building 
and loan assocjations has been paid up in full the stockholder may withdraw 
his stock deposit at will if authorized by and subject to the constitution and by
laws of said company. 

Respectfully, 
Eow ARD C. TURNER, 

Attonrey-Gencral. 
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2075. 

APPROVAL OF RESOLUTION FOR IMPROVEl\IEXT OF OTTAWA
FIXDLA Y ROAD IX PUTX AM COUNTY. 

CoLUMBUS, OHIO, November 29, 1916. 

HoN. CLINTOX CoWEN, State Hiylz~•'OJ' Commissioller, Columbus, Ohio. 

DEAR SIR :-I acknowledge the receipt of your communication of November 
24, 1916, transmitting to me for examination final resolution relating to the im
provement of section "F" of the Ottawa-Findlay road, I. C. H. No. 223, petition 
X o. 2844-T in Putnam county. 

I find this resolution to be in regular form and am therefore returning the 
same with my approval endorsed thereon. 

2076. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOXD ISSUE BY 
VILLAGE OF GREENFIELD, HIGHLAKD COU~TY, OHIO. 

CoLUMBUS, OHIO, November 28, 1916. 

Industrial Commissioll of Ohio, Columbus, Ohio. 

GENTLEMEN ;-

"RE :-Bonds of the village of Greenfield, Highland county, Ohio, in 
the sum of $12,000.00 for sewer construction purposes, being twenty-four 
bonds of $500.00 each." 

I have examined the transcript of proceedings of the council and other officers 
of the village of Greenfield relative to the above bond issue, and I find the same 
regular and in conformity with the provisions of the General Code. 

I am of the opinion that said bonds properly drawn and executed will con
stitute valid and binding obligations of said village. 

As there was no bond form attached to the transcript I should be given an 
opportunity to examine the bonds when presented for delivery to the treasurer 
of state. 

Respectfully, 
Enw ARD C. TuRNER, 

A ttorney-Ge11eral. 
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2077. 

APPROVAL, RESOLUTIOX FOR DIPROVDIEXT OF ROADS IN 
BROWX, CARROLL AND \YASHIXGTOX COUXTIES. 

CoLc~!Bt:s, OHIO, December 1, 1916. 

Hox. CLINTOX CoWEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-1 acknowledge the receipt of your communication of X m·ember 
29, 1916, transmitting to me for examination tina! resolutions relating to the im
provement of the following roads: 

"Brown County-Sec. 'B' Ripley-Hillsboro road, Pet. Xo. 2112-T, 
C. H. No. 177. 

"Carroll County-Sec. 'D' Carrollton-Salineville road, Pet. Xo. 1068. 
I. C. H. No. 377. 

"Washington County-Sec. 'K' 1\Iarietta-:VIcConnelsville road, Pet. Xo. 
3058, I. C. H. No. 393. (Also duplicate.)'' 

I find these resolutions to be in regular form and am, therefore, returning 
the same with my approval endorsed thereon. 

2078. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

ROD:\IEX AXD AXEMEX OX COUKTY ROAD WORK-NO AUTHORITY 
FOR SUCH El\IPLOYMEXT BY COUNTY SURVEYOR AS SUCH
l\IAY EMPLOY ASS!STAXTS, SEE SECTIOX 7181 G. C.-RODl\IEN 
AND AXEl\IEX iliA Y BE EMPLOYED Il\" DITCH CONSTRUCTIOX. 

In so far as cou11ty road <cork is concrnzed, there is no authority for the 
employment by the cozmty sun,eyor of rodnzen and a.remctz aside from the getzeral 
autlzorit_v for the employment of assistants conferred by section 7181 G. C. and the 
county commissioners are not authori::;ed to nllmc a bill for services as rodman or 
a.rematz to atzy person other than a11 assistant of the coutzt:y sun•eyor, appointed 
1111der authori(\' of section 7181 G. C. 

The coull(\' sun•eyor is authori:::cd to emp/o:y rodmen and a.remen <t•hen their 
ser<.'ices are necessary in supen•i.sing the constructiotz of a ditch. It is not necessary 
that such rod111en a11d a.remetz be deputies or assista11ts of the coun(\' surveyor, 
giving their full time to the duties of that office and the commissioners are au
thori:::ed to allo<t' bills for their sen,ices at the rate proPided i11 sectiotz 6530 G. C. 
Payment for their sen:ices should be made from the special fund created b_l• a 
bo11d issue for the constructiotz of the particular ditch in co1111ection z,•ith which 
such sen•ices were performed. 

CoLl"MBt:s, OHIO, December 1, 1916. 

Hox. A. A. SLAYHACGH, Prosecuting Attomcy, Ottawa. Ohio. 

DEAR SIR:-Your request for an opinion, under date of X 0\'ember 9, 1916, 
reads as follows: 
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''I wish to submit to you for your opinion the following proposition, 
to wit: 

"\Vhat, if any, authority have the county comm1sswners to allow a bill 
to some person other than the surveyor or one of his assistants for services 
rendered as rodman or axeman in the construction of a county ditch or 
county road, where such services are performed after the ditch or road 
improvement has been sold and partly completed, and which service has 
been rendered after the original survey, and plans and specifications have 
been made, approved and confirmed by the board of commissioners? If 
such bill is allowable, out of what fund should the same be paid? 

"For your information I enclose a copy of the bill presented to the 
board of county commissioners for allowance, with the 0. K. of the county 
surveyor attached." 

In so far as the services of rodmen and axemen on county road work are 
concerned, l find no unrepealed sections authorizing their employment. Services 
rendered by the county surveyor on county road work are now rendered under 
the provisions of the Cass highway law, amended senate hill Xo. 125, 106 0. L. 574. 
Section 138 of that act, section 7181 G. C .. provides that the county surveyor 
shall be county highway superintendent, and that in the event the county highway 
superintendent cannot properly perform all the duties of his office, the county 
commissioners shall fix the aggregate compensation to be expended for assistants 
by the county highway superintendent during the year. X ot only do I find no 
unrepealed sections of the General Code authorizing the employment of rodmen 
and axemen on county road work, but it is also true that the language of 
section 7181 G. C., taken in connection with the other provisions of the Cass high
way law, indicates that it was the intention of the legislature that all duties in 
connection with county roads, not performed by the county surveyor in person, 
should be performed by the assistants, whose appointment is authorized by said 
section. 

ln view of the foregoing I advise you that in so far as county road work is 
concerned, there is no authority for the employment of rodmen and axemen aside 
from the general authority for the employment of assistants conferred by section 
7181 G. C., and that the county commissioners are not authorized to allow a bill 
for services as rodman or axeman to any person other than an assistant of the 
county surveyor, appointed under authority of section 7181 G. C. 

This condition does not exist, however, as to county ditch work. Section 
6523 G. C., being a part of the chapter of the General Code relating to single 
county ditches, provides that for services actually rendered, under the provisions 
of said chapter, all ·officers and persons other than the county commissioners, 
shall receive compensation for their services, as provided in the subdivision of said 
chapter in which said section 6523 G. C. is found. Section 6530 G. C., which is a 
part of the same subdivision in which section 6523 G. C. is found, provides that 
each chainman, axeman and rodman shall receive two dollars per day for the 
time actually employed. 

Sections 6454, 6455, 6482, 6484, 6485, and other related sections of the General 
Code, found in the chapter relating to single county ditches, enjoin upon the 
county surveyor certain duties to be performed in connection with surveying and 
leveling a proposed ditch, setting stakes, making. and returning schedules of the 
lands that will be benefited and apportionments of the cost of location and con
struction, receiving bids, letting contracts and taking bond. 

Section 6487 G. C. provides that the work shall be done under the supervision 
of the county surveyor. It is clear from this section that the duty of the county 
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surveyor does not cease when the contract for a county ditch is let, but that it is 
his duty to supervise the work until the ditch is completed and allow estimates to 
the contractor from time to time. It is also clear, from a consideration of sections 
6523 and 6530 G. C., that the sun·eyor in performing his duties in connection 
with county ditches is authorized to employ .rodmen and axemen, and no dis
tinction is made between the time preceding and the time following the letting of 
the contract. I lind no statutory provision warranting the inference that it was 
the intention of the legislature to authorize the county surveyor to employ rodmen 
and axemen in the preliminary work and to deny him that right in carrying for
ward the work of supervision. 

It is therefore my opinion that the county surveyor is authorized to employ 
rodmen and axemen when their services are necessary in supervising the con
struction of a county ditch, and that they may he employed as well after the 
contract is let and the work partly performed as· they may at any time during the 
preliminary proceedings. 

It is not necessary that such rodmen and axemen he deputies or assistants of 
the county surveyor, giving their full time to the duties of that office, and the 
commissioners are authorized to allow bills for their services at the rate provided 
in section 6530 G. C. 

\Vhen bills for such services are allowed, payment should be made out of the 
special fund created by a bond issue for the construction of the particular ditch 
in connection with which such services were performed. It is customary for 
county surveyors, in making an estimate of the probable cost of a county ditch, 
to include an item covering the cost of supervision, and I am info(med by the 
county surveyor of your county that such practice is followed by him. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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2079. 

CLEVELAND ~IUXICIPAL CHARTER-WHETHER OR NOT PRO
VISIONS OF CHARTER OR STATE LAW GOVERN EXPENDITURES 
I~ MUKICIPAL COURT-WHAT COSTS ARE TAXABLE FOR PUB
LICATIOX I~ LEGAL XEWS..:__\VHEX XOTARY PUBLIC FEES ARE 
TAXABLE AS COSTS-DISCUSSION OF BAILIFF'S AUTHORITY IK 
SALE OF PROPERTY TAKE:\ ON EXECUTION-MUNICIPAL 
JUDGES WITHOUT AUTHORITY TO COMMIT PERSONS TO 
COUNTY JAIL WHO HAVE BEEN ACCUSED OR CONVICTED OF 
VIOLATION OF CITY ORDINANCES-SHOULD BE COMMITTED TO 

·CITY PRISON. 

1. The provisions of the Clevelalld municipal charter govern the appropriation 
and expenditure of the city's portion of the cost and expense of m<Lintaining the 
municipal court of the said city. . 

2. The clerk of the Cleveland municipal court is authorized by sections 1695 
et seq. of the General Code to publish the calendar and other information per
taining to cases in the Legal News (a daily law journal published in Cuyahoga 
county) and to tax and collect therefor a cluJrge of fifteen cents in each case. 

3. The fees of a notary public for the administration of an oath to an affidavit 
of verification to a pleading are taxable as costs i11 the case in which such pleading 
is filed. 

4. The bailiff of the Cleveland mu11icipal court is not authorized by law or 
by virtue of his office to apply funds received by him from the sale of property 
taken on execution to the satisfaction of claims of holders of liens against such 
property. Such action on his part is purely voluntary and done at his own risk. 

Sa. The judges in the criminal branch of the Cleveland municipal court art 
not authorized to commit persons to the county jail who are accused of violation 
of city ordinances and pending trial are unable to furnish bond. Such persons 
should be committed to the city prison. 

5-b. Judges in the criminal branch of the Cleveland municipal court are 
without authority to sentence persons convicted of violation of city ordinances 
to the county jail. Persons so convicted should be sentenced to city prison or 
workhouse. 

CoLUMBUS, OHIO, December 4, 1916. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-I have your letter requesting my opinion as follows: 

"We are herewith transmitting. you copy of the charter adopted by 
the city of Cleveland, Ohio, and respectfully request your written opinion 
upon the following matters: 

"Sec. 45 of the city charter-'No money shall be drawn from the 
treasury of the city nor shall any obligation for the expenditure of 
money be incurred, except pursuant to appropriations made by the coun
cil.' * * * 

"Sec. 124--'No contract involving an expenditure in excess of $1,000.00. 
shall be awarded except upon the approval of the board of control.' 
(Is not limited to the department of service and safety, as is the limita
tion in the statutes.) 
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"Sec. 118---'The commissioner of purchase and supplies shall make all 
purchases for the city in the manner provided by the ordinance. * * * ' 

"Section 50 of the act creating the municipal court of the city of 
Cleveland, among other things provides: 

" 'The expense of maintaining the court shall be paid out of the 
treasury of the city of Cleveland.' 

"Question 1.-Do the provisions of the charter, above cited, govern 
expenditures in the municipal court, or does the state law give the clerk 
of the court unlimited control over the expenses of the court? 

"Question 2.-The calendar of the court, and other information per
taining to cases, in the civil division, is published in the Legal News, 
and a uniform charge of 15 cents for each case is made, and the same 
is taxed by the clerk as a part of the costs and collected, together with 
other costs. Is this action on the part of the clerk legal? 

"Question 3.-In many cases one or more notary fee is taxed as a 
part of the costs, and collected by the clerk, and the same is paid to 
the notary, usually a lawyer in charge of the case, or some one in his 
office. Is this legal? 

"Question 4.-In many instances the bailiff, without order from the 
court, pays claim of parties, other than the litigants, out of moneys 
received on executions, for alleged liens on the property, incurred before 
the property was seized by the bailiff. In some cases he has paid out 
all the money received on such executions, to such claimants, and made 
no payment on the judgment. Has he the authority to do this? Should 
not a person who claims a lien on chattel property which has been taken 
on an execution, establish his lien in court before the bailiff can legally 
recognize it? Has the bailiff the authority to pay out any money re
ceived on executions except upon the order of the court? 

"Question 5.-Have the judges in the criminal branch the right to 
send phsons to the county jail who have been accused or convicted of 
the violation of city ordinances?'' 

Your several questions will be considered in the order asked. 
In connection with question 1. I call attention to the following provlSions 

of the act creating the municipal court of Oeveland, found in sections 1579-1 to 
1579-45 of the General Code, as amended, 103 0. L.. 083, and 106 0. L., 274. 

Section 1579-3 of the General Code ( 103 0. L., 274) is, in part, as follows: 

"Judges of the municipal court shall receive such compensation, pay
able out of the treasury of Cuyahoga county not less than two thousand 
five hundred dollars per annum, as the county commissioners may pre
scribe, and such further compensation, not less than two thousand dollars 
per annum, payable in monthly installments out of the treasury of the 
city of Cleveland, as the council may prescribe. * * * " 

Section 1579-40 of the General Code (103 0. L., 693) provides, in part, as 
follows: 

" * * * At the municipal election of 1911 and every four years 
thereafter, there shall be nominated and elected a clerk of the municipal 
court in the same manner as other municipal officers are nominated and 
elected, who shall serve until his successor is elected and qualified. 

"He shall receive such compensation payable out of the treasury of 
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Cuyahoga county not less than two thousand dollars per annum as the 
county commissioners may prescribe, and such further compensation not 
less than twenty-five hundred dollars per annum, payable in monthly 
installments out of the treasury of the city of Oeveland as the council 
may prescribe. Deputies to the clerk shall be designated as hereinafter 
provided for in this act." · 

Section 1579-44 of the _General Code (103 0. L., 694) provides in part as 
follows: 

"The chief deputy clerk shall receive such compensation, not less 
than one thousand five hundred dollars per annum as the council may 
prescribe. The other deputy clerks shall receive such compensation, not 
less than one thousand two hundred dollars per annum as the council 
may prescribe. * * * " 

Section 1579-45 of the General Code (106 0. L., 278) provides in part as 
follows: 

" * * * The bailiff shall receive such compensation, not less 
than three thousand six hundred dollars, per annum and deputy bailiffs 
shall each receive such compensation, not less than one thousand two 
hundred dollars per annum, as the council may prescribe, payable in 
monthly installments out of the treasury of the city of Cleveland. Before 
entering upon his duties, the bailiff shall make and file in the office of 
the auditor, of the city of Cleveland a bond in the amount of not less 
than ten thousand dollars to be determined by the judge, with two or more 
securities to be approved by the chief justice. The terms of said bonds 
shall be subject to the approval of the judges of the court. The said 
bonds shall be given for the benefit of the city of Cleveland and of any 
persons who shall suffer loss by reason of a default in any of the con
ditions of said bond. The bailiff may require any of the deputy bailiffs 
to give a bond of not less than one thousand dollars, the terms whereof 
shall be subject to the approval of the judges of the court. The sureties 
on said bonds shall be approved and said bonds shall be filed in the 
manner prescribed for the approval and filing of the bailiff's bond. The 
bailiff may, with the consent and approval of the judges of the court, 
appoint a stenographer to be assigned to duty in the bailiff's department." 

Section 1579-48 of the General Code (103 0. L., 696) provides as follows: 

"The council of the city of Cleveland shall provide suitable accommo
dations for the municipal court and its officers including a private room 
for each judge and sufficient jury room. The council shall also provide 
for the use of the court complete sets of the reports of the supreme 
and inferior courts of Ohio and such other authorities as are deemed 
necessary, and shall provide for each court room the latest edition of 
the General Code of Ohi.o, and necessary supplies including telephone, 
stationery,' furniture, heat and light. The expense of maintaining the 
court shall be paid out of the treasury of the city of Cleveland." 

Section 1579-50 of the General Code (103 0. L., 696) provides in part as 
follows: 
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"The solicitor of the city of Cleveland shall also be the prosecut
ing attorney of the municipal court. He may designate such number 
of assistant prosecutors as the council of the city of Cleveland may 
authorize. The persons thus appointed shall be subject to the approval 
of the city council and such assistants shall receive for their services 
in city cases such salaries as the council may prescribe, and the county 
commissioners may allow such further compensation as they deem proper, 
which shall be paid from the county treasury. 

* * * * * * * 
"Probation officers and interpreters shall be appointed by the judges 

of the municipal court, and serve at their pleasure. They shall receive 
such compensation as the council by ordinance may prescribe. * * * " 

From the above proviSions it is clear that the city's share of the cost and 
expense of maintaining the Cleveland municipal court is within the control of 
the council of that city. and that the funds therefor must be appropriated by 
council and disbursed in like manner as other city expenditures. 

Sections 45 and 46 of the charter of the city of Cleveland are as follows: 

"Section 45. Ko money shall be drawn from the treasury of the 
city, nor shall any obligation for the expenditure of money by incurred, 
except pursuant to appropriations made by the council; and whenever 
an appropriation is so made the clerk will forthwith give notice to the 
director of finance. At the end of each year all unexpended balances 
of appropriations shall revert to the respective funds from which the same 
were appropriated and shall then be subject to future appropriations; 
but appropriations may be made in furtherance of improvements or other 
objects or work of the city which will not be completed within the current 
year. 

"Section 46. Moneys appropriated as hereinbefore provided shall not 
be used for other purposes than those designated in the appropriation 
ordinance without authority from the council. The mayor and director 
of finance shall supervise all departmental expenditures, and shall keep 
such expenditures within the appropriations." 

Section 118 of said charter provides that the commiSSIOner of purchase and 
supplies shall make all purchases for the city in the manner provided by ordinance. 
Stction 119 requires the commissioner of purchase and supplies to give oppor· 
tunity for competition under such rules and regulations as council may establish. 
Sections 122, 124 and 125 of the charter are as follows: 

"Section 122. No contract, agreement, or other obligation, involving 
the expenditure of money, shall be entered into, nor shall any ordinance, 
resolution, or order for the expenditure of money be passed by the 
council, or be authorized by any officer of the city, unless the director of 
finance first certify to the council or to the proper officer, as the case 
may be, that the money required for such contract, agreement, obliga
tion, or expenditure, is in the treasury, to the credit of the fund from 
which it is to be drawn, and not appropriated for any other purpose, which 
certificate be filed and immediately recorded. The sum so certified 
shall not thereafter be considered unappropriated until the city is dis
charged from the contract, agreement or obligation." 
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"Section 124. Xo contract involving an expenditure in excess of one 
thousand dollars ($1.000.00) shall he awarded except upon the approval 
of the board of control. 

"Section 125. c\ll contracts, agreements, or other obligations entered 
into and all ordinances passed, resolutions and orders adopted, contrary 
to the provisions of the preceding sections, shall be void, and no person 
whatever shall have any claim or demand against the city thereunder, nor 
shall the council, or any officer r1f the city, waive or qualify the limits 
fixed by any ordinance, resolution or order, as provided in 
section 122, or fasten up'on the city any liability whatever, in excess 
of such limits, or release any party from an exact compliance with his 
contract under such ordinance, resolution or order." 

The Cleveland municipal court act confers no authority on the clerk of the 
court to purchase supplil·s or make expenditures, and its pronswns imposing 
upon the city the duty of paying a part of the salary of the judges and certain 
other officers of the court and the entire expense of maintaining the court are 
not in conflict with the Ckvl'land charter. 

I, therefore, advise you that the prm·isions of the Cleveland charter govern 
the appropriations and expenditures of the city's portion of the cost and expense 
of maintaining the municipal court of the said city. It is, however, the duty of 
the city, under the method of procedure set out in its charter, to appropriate 
and expend such funds as arc reasonably necessary to properly maintain the 
court. 

Question 2. Answering this question I call attention to sections 1695, 1696 
and 1697 of the General Code, which are as follows: 

"Section 1695. In the counties of Hamilton, Cuyahoga, Franklin and 
Lucas, the judges of the courts of record, other than circuit court, shall 
jointly designate a daily law journal published in the county, wherein shall 
he puhlisl1ed all calendars of the courts of record in such county, which 
shall contain the numbers and titles of causes, and names of attorneys 
appearing therein, together with the motion dockets and such particulars 
and notices respecting causes, as may he specified by the judges, and each 
notice required to he published hy any ouch judges. 

"Section 1696. In all cases, proceedings, administrations of estates, 
assignments and matters pending in any of the courts of record of such 
counties wherein legal notices or advertisements are required by law to 
he puhlished, such law journal shall once a week and on the same day 
of the week, publish an abstract of each such legal advertisement, but 
the jurisdiction over. or irregularity of a proceedillg, trial or judgment, 
shall not he affected by anything therein. 

"Section 1697. For the publication of such calendars, motion dockets 
and notices, the fees for which are not fixed hy law, the publisher of the 
paper shall receive a sum to be tixed hy the judges, not exceeding thirty
five cents for each case brought, to be paid by the party filing the peti
tion, or transcript for appeal or lien. and to be taxed in the costs and 
collected as other costs, and for the publishinJ of abstracts of legal adver
tisin;<, a sum to he fixed hy the judges, not exceeding one dollar for each 
case, proceeding or matter, in which such advertising is had, to be taxed 
and 1:ollected as a part of the costs thereof." 
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The Cleveland municipal court, by section 1 of the act creating it (1579-1 
G. C.) is made a court of record. I am informed that the Legal Xews referred 
to in your question is a daily law journal published in Cuyahoga county, and 
that the judges of courts of record of Cuyahoga, other than the court of appeals, 
have jointly designated it as a medium of publication for the court calendars 
nnder authority of the section of the General Code above quoted. Assuming 
that this information is correct. I addse you that the action of the clerk of the 
municipal court in publishing the calendar and other in formation pertaining to 
that case in the Legal X ews and taxing and collecting a charge of 15 cents in 
each case tiled is legal. 

Qnestion 3. .\nswering this question I call attention to an opinion of my 
predecessor, Honorable Timothy S. Hogan. rendered to your bureau on November 
17. 1914, found in vol. I I, page 1444 of the Report of the Attorney-General for 
the year 1914, wherein you were arlvisecl that: 

''The fees of a notary public for the administration of an oath on an 
a Aida vit of veritication to a pleading are taxable as ("QSts in the case 
m which the pleading is tiled." 

I concur in this opmton, and in harmony therewith advise you that the 
clerk of the Cleveland municipal court is authorized to tax, collect and J?ay to 
1 he person entitled to receive the same the notary fees for taking and subscribing 
to the oath of verification to pleadings in cases tiled in that court. Such notary 
fees, however, must he for services required in the prosecution or defense of the 
particular case. 

Question 4. In connection/with this question I have before me further infor
mation furnished in a letter from an examiner in your department, which by 
setting forth a concrete example of the practice referred to is intended as ex
planatory of the question. This letter is as follows: 

'·J do not have the data to give you an exact case, to illustrate the 
question in point, but I remember the facts, which are as follows: 

"The bailiff has taken property on execution and sold the same, 
and then instead of paying the judgments, he has paid all or a part 
of the proceeds of the sale to persons who claimed liens on the prop
erty for accounts which were dated before the time the property was 
taken by the haili ff. 

"In one instance he sold an automobile, and instead of paying the 
proceeds on the judgment, he paid it to the proprietor of the garage, who 
claimed that the owner of the machine owed him for storage and 
repair,;, which indebtedness was incurred prior to the time the judgment 
was rendered and the machine taken on the execution." 

The bailiff of the Cleveland municipal court is not authorized by law or by 
virtue of his office to apply funds received from the sale of property taken by 
him on execution to the satisfaction of claims of holders or liens against such 
property. . Such action on his part is purely voluntary and he assumes the risk 
of any mistake made by him in any such transaction. If all the parties, i. e .. 
the owner of the property, the lienholder, and the execution creditor, consent to 
his action. then no harm is clone and the rights of no person infracted. 

Unless all parties interested consent to the seizure and sale of the property 
by the bailiff and agree upon a distribution of the proceeds, the better and safe 
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practice is for him to insist that all claimants by proper action secure a judicial 
determination of the amount and priority of their respective claims. 

Question 5. Two separate and distinct questions are embodied in your fifth 
question: 

(a) Have the judges in the criminal branch the right to send persons to 
the county jail who are accused of violation of city ordinances and pending trial 
are committed for safe-keeping in default of bail? 

(b) Have such judges the right to sentence persons to imprisonment in the 
county jail who have been convicted of violation of city ordinances? 

Question 5-a will be first considered. 
The jurisdiction of the municipal court of Cleveland is prescribed in section 

1579-12 of the General Code, as amended 103 0. L., 685, as follows: 

"The municipal court shall have jurisdiction of all misdemeanors and 
of all violations of city ordinance of which police courts in municipalities 
now have or may hereafter he given jurisdiction. In felonies the municipal 
court shall have the powers which police courts in municipalities now 
have or may hereafter be given." 

Section 4577 of the General Code, coi1ferring jurisdiction upon the police 
courts in municipalities, is as follows: 

"The police court shall have jurisdiction of, and to hear, finally de
termine, and to impose the prescribed penalty for, any offense under any 
ordinance of the city, and of any misdemeanor committed within the 
limits of the city, or within four miles thereof. The jurisdiction of 
such court to make inquiry in criminal cases shall be the same as that 
of a justice of the peace. Cases in which the accused is entitled to a 
jury trial, shall be so tried, unless a jury be waived." 

Two kinds of jurisdiction are conferred upon police courts, and consideration 
of the powers of police courts in enforcing these two kinds of jurisdiction will 
c1etermine the corresponding powers of the municipal court of Cleveland. 

Police courts have jurisdiction to make inquiry in criminal cases in the 
~a me manner as justices of the peace; that is to say, to conduct preliminary exam
inations to determine whether there is probable cause for holding the accused 
for trial in the proper court, and in exercising this jurisdiction they should follow 
the provisions of section 13506 et seq. of the General Code. 

Section 13507 G. C. provides as follows: 

"If it is necessary, for just cause, to adjourn the examination of the 
accused, the magistrate may order such adjournment and commit him to 
the jail of the county, until such cause of delay is removed, but the entire 
time of such confinement in jail shall not exceed four days. The officer 
having custody of such person, by the written order of the magistrate 
may detain him in custody in a secure and convenient place other than 
the jail, to be designated by such magistrate in his order, not exceeding four 
days. The officer in whose custody any person is detained shall provide for 
the sustenance of such prisoner while in custody." 

This section originally applied only to' justices of the peace and was clearly 
limited to the matter of preliminary hearings to determine the question of probable 
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cause for holding the accu,ed for trial. The word "examination" appeared in 
the section as originally enacterl and clearly means the same now that it did 
then; so that it does not furnish authority for a police court or the municipal 
court of Cleveland to commit a person accused of a violation of the city ordi
nance to the county jail, pending trial, hut only permits such commitment by a 
police court or said municipal court in cases in which such courts are acting 
as examinittg magistrates. 

Jurisdiction to hear and finally determine cases arisin;,: under violations of city 
ordinance is conferred upon police courts by virtue of section 4577 G. C., supra, 
and upon the municipal court of Cleveland by sections 1579-12, G. C., supra. 

The power to issue writs of commitment before or during trial in such cases is 
conferred upon said courts by section 4576 G. C., which provides as follows: 

"Sec. 4576. The police court shall have power to issue process, pre
serve order ,punish contempts, summon and impanel jurors, grant new trials 
and motions in arrest of judgment, suspend executions of sentence upon 
notice of intention to apply for leave to file a petition in error, and such 
other powers incident to the court of common pleas as may he necessary 
for the exercise of the jurisdiction herein conferred, and the enforcement 
of the judgments and orders of the court.'' 

The power to commit, of course, requires a place of commitment and the 
only provision for the place of committment before or during the trial is provided 
by sections 3616 and 3624 G. C.. which provide: 

"Sec. 3616. All municipal corporations shall have the general powers 
mentioned in this chapter, and council may provide by ordinance or reso
tion for the exercise and enforcement of them. 

"Sec. 3624. To establish, erect, maintain and regulate jails, morgues, 
houses of refuge and correction, workhouses, station houses, prisons and 
farm schools." 

Under these sections council has ample power to provide a city prison or a 
station house and permit its use for this purpose, and I have no doubt has done 
so in the city of Cleveland. 

I, therefore, advise you that the judges in the criminal branch of the Oeveland 
municipal court may not commit persons to the county jail who are accused 
of violations of city ordinances and who pending trial are unable to furnish 
bond. Such persons should be committed to the city prison under proper action 
of council. 

This question is not entirely free from doubt and I would suggest that 
while the practice of committing such persons to the county jail, under the cir
cumstances described in your question, should be discontinued, at the same time 
I do not think findings for recovery should be made against officials who have 
heen following this course. 

Question 5-h is answered by my opinion ~o. 1699 given to your bureau on 
June 15, 1916, wherein I advised you, in answer to a similar question concerning 
the police court of the city of Columbus, that the judge of said court was without 
authority to sentence persons convicted of violations of city ordinances to the 
Franklin county jail, -.aid dty at that time owning and operating its own city prison 
and workhouse. The conclusion expressed in that opinion was based on the 
provisions of section 4564 of the General Co<le, which section is as follows: • 
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"Sec. 4564. Imprisonment under the ordinances of a municipal 
corporation shall he in the workhouse or other jail thereof, if the corpo
ration is provided with such workhouse or a jail. Any corporation not 
provided with a workhouse, or other jail, shall be allowed, for the purpose 
of imprisonment, the use of the jail of the county, at the expense of the 
corporation, until it is provided with a prison, house of correction or 
workhouse. Persons so imprisoned in the county jail shall be under 
the charge of the sheriff of the county, who shall receive and hold 
such persons in the manner prescribed by the ordinances of the corpo
ration, until discharged by due course of law." 

The provisions of the above section are equally appticable to the Cleveland 
municipal court, and assuming that the city of Cleveland has a workhouse or jail 
available, I advise you that the judges of the criminal branch of ~ts municipal 
court are without authority to sentence to the county jail persons convicted of 
violations of city ordinances. 

Respectfully, 
Enw ARD C. Tc:RNER, 

Attorney-General. 

2080. 

APPROVAL, LEASES OF C\.:\AL .\.:\D RESERVOIR L\.:\DS TO ELIZ.\ 
H. :\IcELVAI.:\. :\lABEL V. BROW.:\. THE E.\GLEPORT OIL A.:\D GAS 
CO:\IPA.:\Y AND \VILLIA:\I SCH.:\EIDER 

CoLL:MBL:s, 0Hro, December 5, 1916. 

Hox. FRANK R. FAL:VER, Superiuteudcut of Public lVorks, Columbus, Ohio. 

DEAR Sm :-I acknowledge the receipt of your communication of .:\ovemher 
24, 1916, transmitting to me for examination the following leases of canal and 
reservoir lands: 

"Valuation. 
"Eliza H. McElvain, land at Lake St. :\farys--------------------$100.00 
":\label V. Brown, ~ewark, Ohio, land at Buckeye Lake __________ 200.00 
"The Eagleport Oil and Gas Co., Zanesville. Ohio, portion of Ohio 

canal in :\Iuskingum county, 1-8 royalty and bonus of_ ________ 100.00 
"\Villiam Schneider, Columbus. Ohio, land at Buckeye Lake _______ 500.00" 

I find these leases to be in regular form and am, therefore, returning the same 
with my approval endorsed upon the triplicate copies thereof. 

Respectfully, 
Enw ARD C. TUR.'<ER, 

Attorney-General. 
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2081. 

WORK~IE:\'S CO~IPESS:\TIO:\ .\CT-:\0 ACTHORITY FOR 1:\DUS
TRIAL CO~l~IISSJO:\ TO DIRECT .\:\' DIPLOYER \HIO IS SELF
I:\SURER TO PAY CO~IPE:\S.\TJO:\ DUE AX !:\JURED DIPLOYE. 
TO \\'IFE :\:\D OIILDRE:\ OF S.\ID DIPLOYE. SO LO:\G AS DI
PLOYE IS LIVIXG. 

1. There is 110 authority Zllldcr scctivu 41 of the Ohio lVorkme11's Compell
sativll Act, sectio11 1465-~ G. C .. 103 0. L !-18, or auy ather scctio11 of said act. 
for tlzc i11dustrial commissiou to direct 011 employer ,,•hv is u self-i11surer tv pay 
compe11satio11 due a11 ·i11jured e111Ploye, to the ,,•ife a11d childre11 of said employe sv 
!aug as tlze employe is lh·ill!J. 

2. If a11 employer ,,·ho is a self-illsurcr z·olwztarily pays the compczzsation 
due a11 i11jured employe to lzis ,,.ife aud clzildreu. ,,,ho hm:e bceu aba11do11ed by said 
employe, for their support a11d uzaintellallce, the employer could set up such pay
mellt to said z,•ife and 111i11or clzildre11 as a set-off should the employe after.vard 
claim or seck to reco'i:er tlze amou1zt of compensation due him. 

CoLU~illl'S, OHIO, December 5, 1916. 

Iudustrial Commissio11 of Ohio, Columbus, 0/zio. 

GENTLDIEN :-I have your communication of :\' m·ember 23, 1916, requesting 
my opinion as follows: 

"The Industrial Commission of Ohio respectfully requests of you an 
opinion as to whether or not it is authorized by the provisions of section 
41 of the compensation act, or any other provisions of the act or any other 
law, to direct the employer, who is a self-insnrer under section 22 to 
pay the amount of compensation due the claimant to his dependents, 
namely his wife and children, under the following statement of facts: 

"Claimant is emitied to compensation ior permanent partial disability, 
which the employer is willing to pay. Claimant has disappeared, leaving 
a family consisting of a wife and a number of minor children; when he 
left he was accompanied by another woman, the wife of another man, and 
his present whereabouts are unknown." 

Section 41 of the \Vorkmen's Cllmpensation Law, or section 1465-88 of the 
General Code ( 103 0. L. 88), referred to in your letter, is as follows: 

"Compensation before payment shall be exempt from all claims of 
creditors and from any attachment or execution, and shall be paid only to 
such employes or their dependents." 

This section provides that "compensation shall he paid o11ly to such employes 
or their dependents." The amwcr to your question depends upon the definition 
to he given to the won! "<lepc!Hlents" as used in the compensation act. Section 
22 of the \\' orkmen's Compensation .\ct. Gem·ral Code section 1465-69 (103 0. L. 
80), which provides the plan for thl' direct payment of the compensation is, in 
part, as follows: 

"* * * Provided. however. * * * that such employers who will 
abide by the rules of the state liability board of awards and as may be of 
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sufficient financial ability or credit to render certain the payment of com
pensation to injured employes, or to the depe11de11fs of killed employes 

* * *." 
Paragraph 2 of section 21 of the \Vorkmen's Compensation Act, or section 

1465-68 of the General Code (103 0. L. 79) provides, in part, as follows: 

"Every employe mentioned in subdivision two of section fourteen 
hereof, who is injured, and the depe11deuts of such as are killed in the 
course of employment * * * shall be entitled to receive * * * such 
compensation for loss sustained on account of such injury or death, 

* * *" 

Section 25 of the Compensation Act, section 1465-72 of the General Code 
(103 0. L. 82) provides, in part, as follows: 

"* * 
employes, 
or to the 

* All employers electing directly to compensate their injured 
in c~mpliance with this act, shall pay to such injured employes, 
dependents of employes ·wlzo have been killed in thf course of 

their employment, * * *" 

Section 35 of the General Compensation Act, section 1465-82 of the General 
Code ( 103 0. L. 86) provides, in part, as follows : 

"In case the injury causes death within the period of two years, the 
benefits shall be in the amounts and to the persons following: * * * 

"4. The following persons shall be presumed to be wholly dependent 
for support upon a deceased employe: 

"(a) A wife upon a husband with whom she lived at the time of his 
death. 

"(b) A child or children under the age of sixteen years * * * 
upon the parent with whom he is living at the time of the death of such 
parent." * * * 

The last subdivision of paragraph 4 of section 35 provides in part as follows: 

"But no person shall be considered a dependent unless a member of 
the family of the deceased employe. * *• *" 

It seems clear from the provisions of the compensation act, supra, that a 
wife or child or children of an employe cannot be classified as dependents unless 
the employe has been killed in the course of his employment, or that the injury 
has caused his death within the period of two years. 

In your letter you state that the "claimant is entitled to compensation for a 
permanent partial disability which the employer is willing to pay, but that the 
claimant has disappeared, leaving .a family consisting of a wife and a number of 
minor children and his whereabouts at present are unknown." 

Section 33 of the Compensation Act, or section 1465-80 of the General Code 
(103 0. L. 85) is the section which provides for compensation for partial disa
bility, and in part provides as follows : 

"In case of injury resulting in partial disability the employe shall 
receive, * * *" 
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It seems clear that compensation payable for an injury which does not cause 
death is payable only to the injured employe. The fact that the claimant has 
abandoned his wife and children would in no way release the employer from 
paying compensation to the employe for such a disability as described in your 
letter, nor does the fact of abandonment of the wife and children make them 
his dependents as that word is used in the \\' orkmen's Compensation Act. Your 
attention is called to section 7997 of the General Code, which is as follows: 

"The husband must support himself, his wife, and his minor children 
out of his property or by his labor. If he i> unable to do so, the wife 
must assist him so far as she is able." 

It is here provided that a husband must support his wife and minor children 
out of his property or by his labor. If the employer in this claim would <'oluntarily 
pay the compensation due the injured employe to his wife and minor children 
for their support ami maintenance under the facts as stated in your letter, I am 
of the opinion that the employer could set up payment to the said wife and minor 
children as a set-off should the employe afterward claim or seek to recover the 
amount of compensation due him. 

Directly answering your qut.>stion, T am of the opinion that thert.> is no authority 
under the provisions of section 41 of the \Vorkmen's Compensation Act, or any 
other provision of said act. for your commission to direct a self-insurer under 
section 22 to pay compensation to the wife and children of an injured employe 
as long as the employe is living. 

2082. 

R-cspcctf'llly, 
EDWARD c. TURNER, 

Attorney-General. 

APPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOXD ISSUE BY 
SHELBY COUXTY, OHIO. 

CnLl'iltHes. OH 10. December 5. 19lo. 

illdustrial Commissio11 of Ohio, Co/umlms, Ohio. 

GE:-.TLntEX :-

"RE :-Bonds of Shelby county, Ohio, in the sum of $4,300.00 for the 
county's >hare of the Schmitmeyer-Baker road improvement :\o. 53. being 
ten bonds of $350.00 each and two bonds of $400.00 each ; and in the sum 
of $3,150.()() for :\!cLean township's share of >aid improvement, being five 
bmu\s of $3SO.!Kl each ami one bond of four hundred dollars." 

I have examined the transcript of the p'roceedings of the county commissioners 
and other officers of Shelby county relative to the above bond issues, also the 
bond ami coupon form attached, and I tiud the same regular and in conformity 
with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will constitute valid and binding obliga
tions of said county. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 
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2083. 

APPROVAL, TRANSCRIPT OF PROCEEDIXGS FOR BOXD ISSUE BY 
SHELBY COUXTY FOR DIPRO\'E:\IEXT OF SIDXEY-PLATTS\'ILLE 
ROAD. 

CoLl:~Jnes, OHio, December 5, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GE:-ITLE~IEX :-

"RE :-Bonds of Shelby county. Ohio, for the impron~ment of the 
Sidney-Plattsville road improvement X o. 11. in the amount of $3,100. being 
live bonds of $500 each ami one bond of $600." 

I have examined the transcript of the proceedings of the county commissioners 
and other officers of Shelby county relative to the above bond issue: also the 
bond and coupon form attached; and I find the same regular and in conformity 
with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will constitute valid and binding obliga
tions of said county. 

2084. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

SCHOOLS-TEACHER'S CERTIFICATE OF QUALIFICATIOX QUES
TIOXED BY STATE IXSPECTOR-BOAIW OF EDUCATIOX XOT 
LIABLE PERSOXALLY FOR CO:.IPE:\S:\TIOX P.\fD TEACHER AL
THOUGH CERTIFICATE OF GRADE OF HIGH SCHOOL IS WITH
DRAWX 

If a teacher has a certificate of qualification, or a copy thereof, 011 file 7.(•.ith 
the clerk of the board of cducatio11, e7.•idc11cillg the qualificatiou of the teacher to 
teach ill the school ill ,,.hich he is emf>/oyed. co<·erhzy the clllire time of his sen:ice, 
so lo11g as such teacher performs his duties accordill.rJ to the terms of his COil

tract of employment, no lwbility ,,.jll attach to members oj the board of education 
for the compeusatimz paid such teacher by reaso11 of the <cithdrau:al oj the cer
tificate of tlze grade of the high school i11 7..-lziclz such teacher is employed, by thr 
superiutelldeut of public instructioll. 

CoLl'~IBl'S, OHio. December 6. 1916. 

HoN. JosEPH \V. HoRXER, Prosecuti11g Attome:y. Ne1.cark, Ohio. 

DEAR SIR:-Yours under date of Xovember 28, 1916. is as follows: 

"The board of education of one of our second grade high schools Ill 

Licking county, Ohio, hired a principal for the school year to teach said 
school. Some time during the month of October, I believe, a state inspec-
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~or came over to Licking county and inspected said school. and as I have 
learned, owing to the fact that this teacher had not quite sufficient college 
w01'k, as is required hy law, and that the school was not properly equipped 
with apparatus. etc .. he took from said school the charter. 

"Since the taking of said charter, the hoard of education has refused 
to pay this principaL He is still teaching and so far as I know, has had 
no notice to discontinue. The question is if this school hoard shall pay 
said principal, whether or not they would he liable personally?" 

Section 7831 G. C., 104 0. L. 100, provides as follow~: 

"X o person shall he employed or enter upon the performance of his 
duties as a teacher in any recognize1l high school supported wholly or in 
part hy the state in any village, or rural school district, or act as a super
intendent of "Chools in such district, who has not obtained from a hoard 
of examiners having legal jurisdiction a certificate of good moral char
acter: that he or she is qualified to teach six branches or more selected 
from the followittg course of study ~three of which branches shall be 
algebra, rhetoric and physics) : Literature. general history, algebra, physics, 
physiology, including narcotics, Latin, German, rhetoric, civil government, 
geometry, physical geography. botany and chemistry, and high school 
agriculture: and that he or she possesses an adequate knowledge of the 
theory and practice of teaching." 

Section 7786 G. C.. 104 0. L. 225, provides in part as follows: 

"X o clerk of a board shall draw an order on the treasurer for the 
payment of a teacher for sen·ices until the teacher tiles with him such 
reports as are required by the superintendent of public instruction and the 
board of education, a legal certificate of qualitication, or a true copy there
of, covering the entire time of the service, and a statement of the branches 
taught. * * *" 
\:Vhile it is not so stated hy you, it is assumed that the qualification uf the 

teacher referred to is evidenced by a certificate issued hy the proper authority, as 
required by the statutes a hove quoted. If the teacher, as is here assumed, has a 
certificate of qualitication, as above required. covering the t·ntire time of his 
sen·ice, and such certificate, or a copy of the same, is on file with the clerk of the 
hoard of education, and such teacher continues to perform all his duties, according 
to the terms of his contract of employment, 110 personal liability will attach to the 
members of tht• hoard of education for the money paid to the teacher, according 
to the terms of his contract of employment, hy reason of the fact alone that the 
certificate of the gradt· of the high school in which such teacher is employed has 
been withdrawn hy the superiHtenclcnt of public instruction. The ohligatio11 of the 
contract of employment with the teacher is clepen1knt in no way upon the grade 
of the high school in which he is employed to teach. 

I am therefore of opinion, in answer to your inctttiry, that if a teacher has a 
n•rtiticate of qualitica1ion, or a copy thereof. on tik with the clerk of tht· hoard 
of e1lucation, edde11cing the qualitication of the teacher to teach in till' school itt 
which hC' is employed, covering the entire time of his senice, ,o long as such 
teacher performs his duties according to the terms of his contract of employment, 
no liability will attach to the mC"mbers of the hoanl of education for the compen
sation paid such teacher by reason of the withdrawal of the certit1catc of the grade 
of the high school in which such teacher is employed by the superintendent of 
public instruction. Respectfully, 

Enw ARD C. TURNER, 

Attorney-General. 
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2085. 

APPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOXIJ ISSUE BY 

SHELBY COUXTY, OHIO. 

CoLL:M}lt:s, OHIO, December 7, 1916. 

ludustrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE :-Bonds of Shelby county, Ohio, in the amount of $3,100.00 fur 
the improvement of Dawson-Fort Loramie road improvement Xu. 24, being 
five bonds of $500.00 each, and one bond of $600.00.'' 

1 have examined the transcript of the proceedings of the county commissioners 
and other officers relative to the above bond issue; also the bond and coupon 
form attached, and I find the same rrgular and in conformity with the prO\·isions 
of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted <lnd executed by the proper officers will constitute valid and binding obliga
tions of said county. 

2086. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

APPROVAL, TRANSCRIPT OF PROCEEDIXGS FOR BO~D ISSUE BY 

VILLAGE OF LIXDEX HEIGHTS, FRAXKLIX COUXTY, OHIO. 

CoLt:MBt:S, OHIO, December 7, 1916. 

Industrial Commissi011 of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE :-Bonds of the village of Linden Heights, Franklin county, 
Ohio, in the amount of $20,000 for the improvement of \Vest Aberdeen 
avenue, being forty bonds of $500 each." 

I have examined the transcript of the proceedings of the council and other 
officers of the village of Linden Heights relative to the above bond issm·, also 
the bond and coupon form attached, and I find the same regular and in conformity 
with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will constitute valid and binding obliga
tions of said village. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney-General. 
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2087. 

APPROVAL, TRAXSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
VILLAGE OF LINDEX HEIGHTS, FRANKLIN COUNTY, OHIO. 

CoLUMBes, OHIO, December 7, 1916. 

Industrial Commissioll of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE: Bonds of the village of Linden Heights, Franklin county, Ohio, 
in the amount of $18,000.00 for the improvement of ~Ianchester avenue, 
being thirty-six honds of li\·e hundred dollars each." 

I have examined the transcript of the proceedings of the council and other 
officers of the village of Linden Heights relative to the above bond issue; also 
the bond and coupon form attached, and I find the same regular and in con
formity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will constitute valid and binding 
obligations of said village. 

Respectfully, 
Enw ARD C. TuRNER, 

A ttomev-General. 

2088. 

APPROVAL, TRANSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
VILLAGE OF LINDEN HEIGHTS, FRANKLIN COUNTY, OHIO. 

CoLUMBUS, OHIO, December 7, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE: Bonds of the village of Linden Heights in the sum of $15,000.00 
for the improvement of :Minnesota avenue, being thirty bonds of $500.00 
each." 

I have ~xamined the transcript of the proceedings of the council and other 
officers of the village of Linden Heights relative to the above bond issue; also the 
bond and coupon form attached; and I find the same regular and in conformity 
with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form 
submitted and executed by the proper officers will constitute valid and binding 
obligations of said village. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 
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2089. 

APPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOXD ISSUE BY 

VILLAGE OF LINDEN HEIGHTS, FRANKLIN" COUNTY, OHIO. 

COLUMBUS, OHIO, December 7, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GEXTLEMEX :-

"RE: Bonds of the village of Linden Heights, Franklin county, Ohio, 
in the amount of $17,000.00 for the improvement of \Vest Genessee avenue, 
being thirty-four bonds of $500.00 each." 

I have examined the transcript of the proceedings of the council and other 
officers of the village of Linden Heights relative to the above bo~d issue, also 
the bond and coupon form attached, and I find the same regular and in conform
ity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form 
submitted and executed by the proper officers will constitute valid and binding 
obligations of said village. 

2090. 
I 

Respectfully, 
EDwARD C. TuRNER, 

Attonze.v-General. 

APPROVAL, TRANSCRIPT OF PROCEEDIXGS FOR BOND ISSUE BY 
VILLAGE OF LIXDE!\ HEIGHTS, FRAXKLIN COUNTY, OHIO. 

CoLL'MBL'S, OHIO, December 7, 1916. 

ludustrial Commission of Ohio, Columbus, Ohio. 

GEXTLE:IlEX :-

"RE. Bonds of the village of Linden Heights, Franklin county, Ohio, 
in the amount of $4,000.00 for the improvement of East Genessee avenue, 
being eight bonds of five hundred dollars each." 

I have examined the transcript of the proceedings of the council and other 
officers of the village of Linden Heights relative to the above bond issue, also the 
bond and coupon form attached, and I find the same regular and in conformity with 
the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form 
submitted and executed by the proper officers will constitute valid and binding 
obligations of said village. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 
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2091. 

APPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BO~D ISSUE BY 

VILLAGE OF LIXDEX HEIGHTS, FRAXKLIN COUNTY:, OHIO. 

CoLUMBt::s, OHio, December 7, 1916. 

l11dustrial Commissio11 of Olliu, Columbus, Ohio. 

Gr.XTLD!EX :-

"RE: Bonrls of the \'illage of Linden Heights, Franklin county, Ohio, 
in the amount of $10,000.00 for the improvement of Arlington avenue, 
being twenty bonds of $500.00 each." 

I have examined the transcript of the proceedings of the council and other 
officers of the village of Linden Heights relative to the above bond issue, also 
the bond and coupon form attached, and 1 lind the same regular and in conformity 
with the prm·isions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form 
submitted and executed by the propt·r officers will constitute valid and binding 
obligation of said village. 

Respectfully, 
E~w ARD C. TuRXER, 

A I ton1 ey-General. 

2092. 

APPROVAL, TRA~SCRTPT OF PROCEEDIXGS FOR BOND ISSUE BY 
I 

VILT.I\GE OF LIXDE~ HEIGIITS. FRAXKLIN COUNTY, OHlO. 

CoLUMBVS, OHio, December 7, 1916. 

l11dustrial Commissi011 of Ohio, Columbus, Ohio. 

GEXTLF.~IEX :-

"RE: Bonds of the village of Linden Heights, Franklin county, Ohio, 
in the amount of $10,000.00 for the improvement of Myrtle avenue, being 
20 bonds of five hun<lred dollars each." 

I have examined the transcript of the proceedings of the council and other 
officers of the village of Linden Heights relative to the above bond issue, also 
the bond and coupon form attached, and I lind the same regular and in con
formity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form 
submitted and executed by the proper officers will constitute valid and binding 
obligations of said village. 

Respectfully. 
Eow ARD C. TuRNER, 

Attorney-General. 
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2093. 

APPROVAL, TRAXSCRIPT OF PROCEEDlXGS FOR BOND ISSUE BY 

YlLLAGE OF WEST PARK, CUYAHOGA COUNTY, OHIO. 

CoLCMBl'S, OHIO, December 7, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 

GEXTLEMEX :-

"RE: Bonds of the village of West Park, Cuyahoga county, Ohio, 
in the amount of $9,000.00 for the purpose of purchasing a fire engine, 
equipping and furnishing an engine house, etc., being nine bonds of one 
thousand dollars each." 

I have examined the transcript of the proceedings of council and other 
officers of the village of \Vest Park relative to the above bond issue; also the 
bond and coupon form attached, and I find the same regular and in conformity 
with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form 
submitted and executed by the proper officers will constitute valid and binding 
obligations of said vi.Jlage. 

2094. 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 

DISAPPROVAL, TRAXSCRIPT OF PROCEEDI::\GS FOR RO::\D ISSUE BY 

CITY OF l\IOUNT VERNON, OHIO. 

CoLUMBUS, OHio, December 9, 1916. 

llldustrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE: Bonds of the city of l\Iount Vernon, Ohio, in the sum of 
$8,000.00 to refund an indebtedness to the water works, being sixteen 
bonds of $500.00 each." 

I have examined the transcript of the proceedings of council and other 
officers of l\Iount Vernon submitted to me relative to the above bond issue, and 
I am unable to approve the same or advise the purchase of the bonds for the 
reason that the transcript fails to show that the indebtedness which the city seeks 
to refund is an existing, valid and binding obligation of the city. The city is 
apparently attempting to pay a supposed indebtedness to the water works depart
ment of the city. I know of no provision of law under authority of which the 

·city could become indebted to its own water works department. 
Respectfully, 

EDwARD C. TuRNER, 

Attomey-General. 
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2095. 

APPROVAL, TIL\XSCRIPT OF PROCEEDIXGS FOR BOXD ISSUE BY 

CITY OF ~IOUXT VERNON, OHIO. 

CoLVMBes, OHio, December 9. 1916. 

!lldustrial Co1111itissioll of Ohio, Colu111bus, Ohio. 

GEXTLE:I!EX :-

"RE: Bonds of the city of ~Iount Vernon, Ohio, in the amount of 
$6.RoL97 for paving and curbing Gambier avenue, being one bond of 
$111.97 and nine bonds of $750.00 each." 

I have examined the transcript of the proceedings of the council and other 
e>fficers of the city of ~Iount Vernon relative to the above bond issue, also the 
bond and coupon form attached, and 1 find the same regular and in conformity with 
the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form 
submitted and executed by the proper officers will constitute valid and binding 
obligations of said city. 

Respectfully, 
EDWARD C. TURNER, 

A ttomey-General. 

2096. 

APPROVAL, TRA-:\'SCRIPT OF PROCEEDINGS FOR BOl\D ISSUE BY 

CITY OF ~roU:r-JT VER-:\'ON, OHIO. 

CoLUMBVS, OHIO, December 9, 1916. 

!11dustrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEX :-

"RE: Bonds of the city of Mount Vernon, Ohio, in the sum of 
$3,4D6.65 for the construction of a sanitary sewer in Norton-Burgess 
street!;, being one bond of $406.65, five bonds of $400.00 each, and two 
honds of $300.00 each." 

I han examined the transcript of the proceedings of the council and other 
officers of the citv of ~r ount Vernon relative to the above bond issue, also the 
l:ond a;1d coupon- form attached, and I find the same regular and in conformity 
with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form 
submitted and executed by the proper officers will constitute valid and binding 
obligations of said city. 

Respectfully, 
EDWARD c. TUR!iER, 

Attorney-General. 
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2097. 

:\PPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOXD ISSUE BY 

CITY OF ;\10UXT VERXOX, OHIO. 

CoLe!\IBL'S, OHIO, December 9, 1916. 

ludustrial Commissiou of Ohio, Columbus, Ohio. 
GE:\'TLEMEX :-

''RE: Bonds of the city of ;\Iount Vernon, Ohio, in the amount of 
$2,571.87 for the construction of a sanitary sewer in Bra"dock street, 
with laterals,- being one bond of $321.87 and nine bonds of $250.00 each." 

I haYe examined the transcript of the proceedings of the council and other 
officers of the city of ;\It. Vernon relative to the above bond issue, also the bond 
and coupon form attached, and I find the same regular and in conformity with 
the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form 
submitted and executed by the proper officers will constitute valid and binding 
obligations of said city. 

2098. 

Respectfully, 
Eow ARD C. Tt:RNER, 

Attomey· General. 

APPROVAL, LEASE OF CAXAL LAXD TO THE DAYTON GAS CO:\I

PANY IX CITY OF DAYTON. 

CoLt:MBt:S, OHio, December 9, 1916. 

Hox. FRANK R. FAt:VER, Superiutelldellt of Public rvorks, Columbus, Ohio. 

DEAR SIR :-I acknowledge the receipt of your communication of November 
28, 1916. transmitting to me for examination a least to The Dayton Gas Company. 
covering a right of way over the outer slope of the canal embankment in the 
city of Dayton. for a distance of 5,010 feet. 

I find this lease to be in regular form and am, therefore, returning the same 
with my approval endorsed upon the triplicate copies thereof. 

Respectfully, 
Eow ARD C. TURNER, 

Attomey-General. 
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2099 . 

. \PPRUV.\L, S:\LE OF THREE TR:\CTS OF C.\XAL LAXDS IX MADISON 
TOWXSHIP, LICKlXG COCXTY, OHIO, 1'0 THE FOLLOWING: 
XELLIE :'11. BOLIX, :'IL\RY C. BOLIX, R \\'. LILLARD. 

CoLCMBl'S, OHio, December 9, 1916. 

Hox. FR.\XK R F.\l'\'ER, Superintendent of Public \\'orks, Columbus, Ohio. 

DE.\R .'iiR :-I acknowledge the receipt of your communication of November 
28, 1916. which reads as follows: 

"Ht•rewith I transmit for your apprm·a1 duplicate copies of resolu
tions providing for the 'ale of three small tracts of the abandoned Ohio 
canal property in :'ll;idison township, Licking county, Ohio. 

"The first is to Xellie :'11. Bolin for 2.5 acres, appraised at $250.00. 
""The second tract is to :'llary C. Bolin for 2.5 acres, appraised at 

$45o:oo. 
"The third tract is to H. \\'. Lillard for 6.5 acres appraised at 

$487.50." 
----....... 
I tind that the three resolutions transmitted to me are properly drawn and 

n·cite the existence of the necessary jurisdictional facts, and I am, therefore, 
rt:turning these resolutions with my signature attached to the duplicate copies 
thereof. 

Respectfully, 
Eow ARD C. TuRNER, 

A tton~ey-General. 

2llXJ. 

IXSUR.\XCE-T.\XATIOX OF .\GEKTS' IL\L.\KCES FOl{ LIFE .\.\"IJ 
FIRE CO:'IIP.\.\"IES DISTIXGL'ISHED-SEE OPI.\"10.\" XO. l!Ql, JULY 
31, 1916. TO T.\X C0:\1:\liSSIO.\" OF 01110. 

This opi11io11 /Jt'ill!.f co11}i11ed to, a11d the collc/llsious h,·rcill c.rpressed bei11y 
based upo11 the state11teuts of facts hereiu set forth. holds that. !felteral/y spcaki11•1. 
halauccs. cxistill!/ 1111 tlzc tax listi11y day iu ""-" .\'Car, belo11yi11y to a fire illsllraiiCt' 
CUIIIP<III_\' or tl lije iiiS/1/'lliiCC COIIIPllll_\' 0/'!fUIIi:::ed 11/ldCr /he lt!<l'S oj this slate tllld 
arisiii!J out of busi11css tra11sacted iu this state. 11111sl be rctur11ed for ta.ratio11 l•y 
the proper officcrs oj the comPall_\' at the pri11cipal />lace of busi11ess oj .welt co/It
Pall.\', a11d that such balances l>eloll!tin!f to a F•rei.tf/1 fire or lijc i11.wrtwcc cull/
pally arc 110/ r!'furuab/e for taxutiall as property of the CtiiiiPalt_\' 1111der any of the 
tro<·isions oj tile statutes hcrei11 set jorth yo<·crniii!J s11<·h return. 

Coi.l'~!Bl'!<, 0111o, l>~cemhn IJ. IY!h. 

Thr Tax Conunission of Ohio. Colrtlllhlls. Ohio. 

(;E:-;TLE~!E:-; :-In your letter of .\ugnst 29th. in n· taxation of balances ht•
longing to ithnrann• companies. ~on request lllt' to L'<>tbid<'r the hrit"i of :\lr.]. \\'. 
).looney, attorney for certain fire insurance companies, on the question of the 
taxability uf sud1 halanc~s hdonging tu tir~ insuranee eompanies. 

29-Yul. 11-A. G. 
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This question was answered in opinion Xo. 1821 of this department ren
dered to your commission July 21. 1916. ·The conclusion in that opinion was based 
on the application of the laws now in force to the facts as stated in a hrid tiled 
with the department by :\h. 0. B. Ryon. general coumel for the Xational Boanl 
of Fire Underwriters. The correctness of the conclusion expressed in said opinion 
in view of the statement of facts presented by :\Ir. Ryan does not seem to he 
questioned by any one concerned, hut it is contended hy :\lr. :\looney that said 
statement is incorrect and does not express the true relation existing between the 
insurance companies doing business in this state and their agents. Said question 
will therefore he reconsidered in connection with the facts submitted hy :\! r. 
:\looney in his brief. 

Permit me to state further that since receiving your letter of ;\ugmt 29th :\!r. 
Arthur I. Vorys, of the tirm of \' orys, Sater. Seymom & l'easC', this city, repre
senting certain insurance ·companies, has filed with thC' <kpartment a hrid supple
mental to that filed hy :\lr. :\looney an<! :\!r. Frederic G. Dunham. of Xew York 
City, of counsel for the .\ssociation of Life Insurance Presidents, has tiled with 
the department a memorandum of facts and law which. as state<! hy :\Jr. Dunham. 
is submitted in bC'half of life insurance corporations transacting business in Ohio 
for the purpo:i(' of placing before the attomey-general the facts as to the methods 
of business pursued by such corporations, including the character of credits due 
companies and the limitations upon the authority of their agents in that state, and 
their view as to the application to such credits of the laws of the state of Ohio 
relative to the taxation of personal property. 1 am in reC"eipt also of a letter 
from :\Ir. J. C. Campbell of this city, state agent for the John Hancock :\lutual 
Life Insurance Company of Boston, ~lass .. in the states of Ohio and \Vest Virginia. 
hearing on the question of the taxability of balances belonging to said company 
and arising out of business transacted in this state. Reference will hereafter be 
made to the above mentioned memoranda. 

I shall consider first the question. of the taxability of balances belonging to 
fire insurance companies doing business in this state and. second, the taxability 
of balances belonging to life insurance companies doing business in this state, as 
said balances are determined on the tax listing day in any year. 

As stated in my former opinion to your commission, above referred to, the 
provisions of the statutes gonrning the return of the property of all incorporated 
companies, excepting banking or other corporations whose taxation is otherwise 
specifically provided for, are found in sections 5404, 5405 and 5406 of the 
General Code, as now in force, read in connection with sections 13, 14 and 15 
of the Parret-".hittemore Law (sections 5406-1, 5406-2 and 5406-3 of the General 
Code, 106 0. L. 249), and section 6 of said law (section 5372-1 G. C.. Hl6 0. L. 
247). Said provisions are as follows: 

"Sec. 5404. The presidt·nt, secretary. an<! principal accounting officer 
of every incorporated company, except banking or other corporations 
whose taxation is spC'citically provided for. for whatever purpose they may 
have been create<!, whether incorporate(\ by a law of this state or not, shall 
list for taxation. \·eritied hy the oath of the person so listing, all the per
sonal property thereof, and all real estate necessary to the daily operations 
of the company, moneys and credits of such company or corporation 
within the state, at the true value in money. 

"Sec. 5405. Return shall be made to the several auditors of the re
spective counties where such property is situated. together with a state
ment of the amount thereof which is situated in each township, ,·illage, 
city, or taxing district therein. l:pon receiving such returns, the auditor 
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shall ascertain and determine the value of the property of such companies. 
and deduct from the aggregate smn so found of each, the value as assesse<l 
for taxation of any real estate included in the rt"turn. The value of the 
property of each of such companies, aftt:r so deducting the value of all 
the real estate includerl in the return, _-;hall he apportioned by the auditor 
to such cities, villages, townships, or taxing districts, pro rata, in proportion 
to the value of the real estate and lixed property includerl in the return. 
in each of such cities, villages, townships. or taxing districts. The auditor 
shall place such apportioned Ya!uation on the tax duplicate atHl taxes shall 
be levied and collected thereon at the same rate and in the same manner 
that taxes arc levied and collected on other personal property in such 
township, village, city or taxing distriL·t. 

"Sec. 541Hi The auditor of each county, on or before the fir,t :\londay 
of :\lay, annually, shall furni,h the president, st-cretary, principal account
ing officer. ur agent as proyided in the next two preceding sections, the 
necessary blanks for the purpose of making such returns, but neglect or 
failure on the part of tht· conn!) auditor to furnish such hlanks shall not 
excuse such president, secretary, accountant, or agent, irom making the 
returns within the time specified herein. If the county auditor to whom 
returns are made i' of the opinion that false or incorrect valuations have 
been made, that the property of the corporation or association has not 
been listed at its full value, or that it has not been listed in the location 
where it properly belongs, or if 110 return has been made to the county 
auditor. he must han the property valued and assessed. This section and 
the next preceding ,ection shall not tax any stock or interest held hy the 
state in a joint stock compa11y. 

"Sec. 5406-1. If the property of an incorporated company is situated 
in more than one l'Oimty, retum shall be made to the county auditor of the 
coui1ty wherein the principal place of business of the company is located, 
or if the company has no principal place of business in this state, to the 
county auditor of any county wherein it transacts business or its property 
is situated. The county auditor to whom return is made shall certify the 
fact, together with the return and all information in his possession re
lating thereto, to the tax commission of Ohio, which shall ascertain and 
determine the aggregate value of the entire -property of the company 
required to be listed in this state, and, from the aggregate sum so found, 
make the deductions provided in section fifty-four humlred and five of the 
General Code. The commission shall apportion the value of the property 
of such company, after making such deductions. among such counties in 
proportion to the value of the property located in each, and certify its 
findings to the county auditors, who shall severally apportion the amount 
certified to their respective counties, to the cities, villages, townships and 
other taxing districts, therein, in the manner prescribed in section 5405 
of the General Code. 

"Sec. 5406-2. The county auditor shall enter the apportioned valuation 
provirled for in the preceding section on the tax list and duplicate, sep
arately entering the real estate belonging to the company at the assessed 
value thereof. 

"Sec. 5406-3. In determining the location of property for the purpose 
of the two preceding sections, all moneys and credits used in or appertain
ing especially to a separate business transacted by an incorporated com-
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pany at a particular place shall be deemed to be located at such place 
where the business is transacted, and moneys and credits not used in or 
appertaining especially to such separate business transacted at any par
ticular place shall be deemed to be located at the principal place of husiness 
of such company. 

"Sec. 5372-1. Personal property, moneys, credits, investments in bonds, 
stocks, joint stock companies or otherwise in the possession or control oi 
a person as parent, guardian, trustee, executor, administrator, assignee, 
receiver, official custodian, factor, agent, attorney, or otherwise, on the 
day preceding the second l.Ionday in April in any year, on account of any 
person or persons, company, firm, partnership, association or corporation, 
shall be listed by the person having the possession or control thereof and 
be entered upon the tax lists and duplicate in the name of such parent, 
guardian, trustee, executor, administrator. assignee, recei\·er, official cus
todian, factor, agent, attorney, or other person, adding to such name 
words briefly indicating the capacity in which· such person .has possession 
of or otherwise controls said property, and the name of the person, estate, 
firm, company, partnership, association or corporation to whom it belongs; 
but the failure to indicate the capacity of the person in whose name such 
property is listed or the name of the person, estate, firm, company, partner
ship, association or corporation to whom it belongs shall not affect the 
validity of any assessment thereof." 

\Vith respect to each of the questions aho\·e stated it is evident that on the 
tax listing day in any year the amount or balance, dm· the company. in the hands 
of an agent in this state of either a fire or life insurance company organized 
under the laws of Ohio, must he returned for taxation. The only question to he 
rletermined in so far as the domestic corporation of either of the ahove men
tioned classes is concerned, is whether said balance must he considered as per
sonal property of said corporation and deemed to be located at the principal place 
of business of such corporation and, as so located, must therefore he returned 
hy the officers of the companv referred to in section 5404 G. C., supra, or whether 
said balance is to he conside;ed as ·'appertaining especially to a separate husin~ss" 
transacted by said corporation at a particular place within the meaning of section 
5406-3 G. C., supra, and as "moneys or credits" in the hands of the agent within 
the meaning of section 5372-1 G. C., supra, and therefore returnable hy 'uch agent 
at the place where such agent resides and tramacts such business. 

I deem it advisable before determining the answer to this question to first 
determine the answers to the two questions hereinbefore stated as limited to 
foreign insurance companies, of the two classes referred to in said questions, 
doing business in thi' state . 

• \s limited to foreign insurance companies doing business in this state the 
tirst question may he stated as follows: :\ re balances due foreign fire insurance 
companies from local agents in this state taxable under any of the foregoing 
provisions of the statutes? 

The answer to this question necessarily depends upon the true relation ex1stmg 
between such a company and its agent, to he determined hy your commission in 
view of the facts in each particular case. I can do nothing more in determining 
the answer to the question just stated than to consider the foregoing provisions 
of the statutes as applied to the facts stated in l.Jr. l.looney's brief. I quote the 
following from said brief: 
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"There has grown up in the state of Ohio a distinct business known 
as the local fire insurance business. The nature oi this business is the sale 
of fire insurance contracts issued hy companies engaged in the tire insur
ance business. There are individuals, partnerships, and corporations in 
Ohio el'lgaged extensively in the sale of tire insurance contracts to their 
customers and this is the sole and exclusive business of these corpora
tions, partnerships and individuals. There are many corporations, partner
ships and persons in Ohio engaged in the sale of tire insurance contracts 
who have invested large sums of money in their business. They have 
extensive offices, employ a large corps of clerks, and are completely and 
fully equipped to engage in the sale of tire insurance contracts to their 
clients who come to them for insurance. 

".:\Iany of these individuals, partnerships and corporations are en
gaged in the sale of lire insurance contracts for a large number of com
panies. It is necessary to represent a large number of companies in order 
to cover large and extensive lines which many of these men engage<! in 
the fire insurance business secure. 

"From the above statement it will be seen that the sale of tire insur
ance contracts is a separate and distinct business in which a large number 
of men in the state of Ohio are engaged, and in which there is a large 
amount of capital invested. 

"The men engaged in the sale of tire insurance contracts have organi
zations, and through these organizations have built up a uniform custom 
in reference to the sale of lire insurance contracts, and built up a uniform 
relation between the persons so engagerl and the fire insurance companies 
for which they are engaged in sl'lling lire insurance contracts. 

"Usually there are no written contracts entered into between the tire 
insurance companies and the persons engaged in the sale of lire insurance 
contracts. This relation is formed hy a uniform custom or practice which 
exists in Ohio between all companies engaged in the tire insurance lmsi
ness and the person, partnership. or corporation engagerl in the sale of 
theM: Culllracb. u,ua!ly companies apply to the party t'llgagerl in the sal!: 
of fire insurance contracts asking that tht·y represent their company in tht· 
sale of lire insurance contracts. This relation is formed and continues at 
the will of the parties. Either party can terminate the rdation at any 
time. This is the uniform practice in the state of Ohio. This practice and 
custom also proYides that the parties engaged in the ,ale of contracts must 
be responsible to the companies for all premiums whether or not the party 
engaged in selling the contracts collects from the insured the premiums. 
This, we desire to emphasize, is the uniform custom throughout the entire 
state of Ohio. 

"The compensation for the sale of fire insurance contracts is a certain 
per cent. of the premiums. This is the uniform custom. It is also a 
uniform custom that the companies gi,·e to the parties selling fire insurance 
contracts a certain period of credit in which to pay premiums. At the 
end of the period of credit it hecomes the legal rluty of the party who has 
sold the contracts to remit to the companies the amount of premiums. less 
commissions, it being immaterial whether the party selling the contracts 
of insurance has collected the premium from the insured or not. 

"It is also the uniform custom through the state that the parties 
selling the contracts of insurance shall give >uch period of credit to the 
insured as they see tit. The general custom is that the companies look 
exclusively to the party selling the contracts of in>urance for their mont'y 
due from the sale of these insurance contracts. 
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"\Vhere it becomes necessary to sue an insured for an unpaid premium 
this suit is brought in the name of the party selling the contract uf insur
ance for the reason that the title to the unpaid premium is in the party 
selling the contract of insurance under the uniform arrangement between 
the companies and the party selling the contracts of insurance. .\s between 
the party selling the contract of insurance and the insurance company, 
the companies have no legal right to sue an insured for an unpaid premium. 
and this because of the arrangement existing between the companies and 
the parties selling the contracts of insurance. 

"It is the uniform custom of all of the agents in the state of Ohio to 
collect the premiums and deposit all of the same in their individual bank 
account, and to pay any money due to the different companies for pre
miums hy giving their individual check drawn on their individual account 
at the end of the agreed period of credit. This practice is universall)'. 
known to all of the companies and is authorized and acquiesced in by 
them. It is the uniform custom not to deposit the money collected in the 
way of premiums in the name of the company or in the name of the party 
selling the contracts of insurance as the agent of the companies. Parties en
gaged in selling contracts of insurance in the state of Ohio own the busi
ness, and it is through their influence and acquaintance that they are able 
to sell contracts of insurance to their customers. The insurance com
panics ha\·e no acquaintance and no good will with the majority of pur
chasers of insurance. \\'hen a customer applies to an agent for insurance 
the agent as a rule determines the company in which the policy of insur
ance is written. Occasionally a customer is familiar enough with the in
surance companies to request an agent to place the insurance in a certain 
company. 

"All contracts of insurance contain a cancdlation pronswn which 
proddes that the company may cancel upon live days' notice, and that the 
insured may cancel at any time. .\ll contracts of insurance in Ohio are 
written with reference to the statutes of Ohio which expressly pro\'ide 
that the insured may cancel at any time. 

"It therefore follows that every contrad of tire insurance is sold with 
reference to the provision of cancellation contained in the policy and also 
the statutes. Policies are frequently cancelled at the request of the in
sured. \\'here this is done the insured is entitled to repayment of the un
earned premium if the premium has been paid. If the premium has not 
been paid the insured is entitled to credit of the unearned premium and 
must pay the agent the earned premium. It is the uniform custom of the 
agent to pay out of his own money in his individual bank account all 
unearned premiums. If the premiums have been paid to the company by 
the agent, then the agent charges back to the company the amount of 
unearned premium paid. If the agent has retained his commission out of 
the unearned premium and the policy is cancelled, then the agent must 
credit the company with the proportion of the commission which was paid 
on the unearned portion of the premium. In other words, the company 
is only entitled to the earned premium and the agent is entitled to a com
mission only on the earned portion thereof. 

"All sellers of insurance contracts in keeping their accounts with the 
insured charge the insured with the amount of premium and the trans
action is had between the agent and the insured solely in so far as the 
money transaction is connected with the sale of the contract of insurance. 
The agent sends out bills for the premiums to the insured made out in his 
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own name. Hilb are never sent to the insured made nut in the name nf 
the companies. The hills upon their face show that the in<ured. owes the 
agent as an individual the amount of premium, and all terms of credit for 
the payment of'"[he prt'mium of the insured are made hctwt'en the insured 
and the agent. 

"In the account kept hetwt't'n the ,;eller oi tht' contracts of insurance 
and the companies. the agent or st'ller of tht' contracts of ins!1rance credits 
the company with the amount of premium les,; commission, and this 
amount is remitted at the end of tht' agreed periorl of credit hy the sellt'r 
of the contracts of insuranct', unless the transaction has heen moditied 
by cancellation. In that event. tht' agent pays to the insurer! out of his 
indtvidual hank account the amount of unearned premi111n and charge,; it 
to the company, anrl if the agent has alrearly derlncterl hi;; commission out 
of the entire premium he credits the company with that portion of the 
commission which has been collectt'rl on the unearned portion nf the 
premium. 

"The method of keeping accounts show,_; 11pon its face that the in,;urcd 
owes exclush·ely the agent. indi,·idPally, for the amount of the premium 
and the agent or seller of the contracts of insurance owes the company 
the amount agreed upon shall he pairl for thc~e contracts, and that the 
company can look solely and only to the agent for its pay." 

. \tttached to said brief are certain exhibits which are- in keeping with the 
foregoing statement of facts and which consist of l Exhibit .\) copies of bills 
taken from the ledger of one of the insurance agents in this city showing the 
method of tran,acting the business as between said agent and the insured: (Exhibit 
B) a copy of an account taken from the ledger of said agent, and (Exhibit C) a 
statement showing how the insurance companies keep their accounts with the local 
agent. 

The following authorities may he cited in support of the proposition that 
where the company charges the premium to the agent directly the relation of 
creditor and debtor exists. In other words, that the local agent is the owner of 
the credit against the insured for unpaid insurance premi1m1s. 

Walters v. Vv"andless, 35 S. \\". 184 (Texas): 
Lamb v. Connor. 146 Pac. Rep. 174 (Wash.) 
Elkins & Co. v. Susquehanna Fire Ins. Co .. 113 Pa. St. 3R7; 
L<>hanon Mutual Ins. Co. v. Hoover, 113 Pa. St. 591: 
Long \". X orth British, etc .. Ins. Co., 137 Pa. St. 335: 
Wiley v. Fidelity & Casualty Co., 77 Ferl. 961. 

If the foregoing statement of facts i» correct. it seems clear that the true 
relation of the foreign fire insurance company doing hmim'ss in this state to its 
local agent engaged in transacting such husint'"· is that of creditor and debtor, 
i. e., the company being tlw creditor and the agt•nt the debtor unrler said n·lation. 

If this is the trne relation between the agent a11<l the company. then it mn,;t 
nece,;sarily follow that th<' balance in que,;tion is a credit of the company ari,_;ing
out of said relation and must he so considered in determining the answer to the 
question tirst abm·e stated. :\loreover. if said statement of facts is correct it 
seems equally clear that this same relation exists hetwel'n rlnnwstir tire in»urancl' 
companies doing business in the state anrl their af.{ents transacting such business. 
and the credit of the company arising therefrom is the basis for determining the 
answer to the question last ahove stated. 
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Section 53i2-1 G. C., supra, provides that moneys and credits in the posse,sion 
or control of a person as age11f must be returned for taxation in the ;11anner therein 
prescribed. If the conclusion that the agent is the owner of the moneys deri,·ed 
from premiums and the owner of credits on unpaid premiums be correct, then 
neither are in his possession as agent to be listed for taxation by him in his rep
resentative capacity under provision of said statute, hut the same should be listed 
by him as his own personal property under the proYision of the statutes governing 
such return. 

If the balances in question are credits of the insurance company charged 
against the agent and considered as a debt of the agent to the company it is e\·ident 
that such credits belonging to a domestic fire insurance company must be returned 
for taxation at the principal place of business of said company and cannot be 
considered as credits "appertaining especially to a separate business'' transacted 
at a particular place in the state within the meaning of section 5406-3 G. C., supra, 
and therefore returnable at the place where the agent resides and transacts the 
business out of which such credits arise. In so far as the domestic company is 
concerned the business relation existing between the company and its agents and 
the business transacted in the state by said agents is the same throughout the state. 
It seems equally clear that such credits belonging to a foreign fire insurance 
company and arising out of business tran>acted in this state would not he return
able for taxation under the foregoing provisions of the statutes, it being well 
settled that, generally speaking, the situs of the credit is the domicile of the 
creditor which in the case of the foreign company is not within the jurisdiction 
of this state. The following authorities support this proposition: 

R. R. Co. v. Pennsyh"ania, 15 \\'alJ. 300: 
~lyers \', Seaberger, 45 0. S. 232: 
Green v. Jones, 39 0. S. 506. 

The possible exceptions to this general rule arc in the case of a foreign 
corporation having all of its assets and doing all of its business within the state 
or pf a foreign corporation having its principal plact! of business in a county in 
this state and transacting all its business here. The holding of the court in the 
case of Hubbard v. Brush, 61 0. S. 252, applies to a corporation of the tirst class 
above mentioned and the syllabus in that case is as follows: 

"1. Where alJ the business of a foreign corporation is transacted in 
this state, and all of its property situated and taxed here, shares of its 
capital stock held in this state arc exempt from taxation by force of sec
tion 2746, Hevised Statutes. 

"2. Choses in action. whether hook accounts. promissory notes, or the 
like, of foreign corporations that are kept in this state and arise out of the 
corporate business transacted here. are subject to taxation under the pro
visions of section 2744, J{eYised Statutes. 

"3. Such corporation. in listing for taxation its 'credits' liable to 
taxation in this state. may, under the pro\'isions of section 2730, Re\·ised 
Statutes, deduct from its claims and demands that arise out of the business 
it transacts in this state. :;uch of its brma fide debts as arise from the :-ame 
source." 

In the case of Sims , .. Best et al., 1 C. C. (n. s.) 41, it was held that: 

"The residl·nce of a foreign corporation having its principal office in a 
county in this state, from which office all its business is transacted. is for 
purposes of taxation in such county." 
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Coming now to a consideration of thl· second question above stated as limited 
to foreign life insurance companies doing business in the state, it will be remem
bered that my former opinion hereinbefore referred to was limited to the question 
of the taxability of balances in the hands of agents in this state, belonging to tire 
insurance companies doing business in the state, and did not deal with the taxa
bility of such balances belonging to life insurance companies. It mmt further he 
observed that in said opinion, balances, as therein defined, belonging to tire insur
ance companies doing business in the state, were held to he taxable upon the 
ground, based upon the facts therein presented, that such balances in the hancls 
of the agent on the tax listing day in any year were in the possession aud control 
of such agent as the representative of the company in the particular locality in 
which said agent transacted the business of the company, and were not in his hands 
temporarily and merely for the purpose of transmitting the same to said company. 

The conclusions reached in this opinion are based on the relation existing 
between such companies and their agents, as den:lopecl from the facts hereinbefore 
set forth. 

,\s expressing the relation existing bl'tween life insurance companies doing 
business in this state ancl their agents I quote from :\I r. Dunham's brief as follows: 

"Like the savings hanks, life insurance companies are essentially 
trustees of savings: and their business consists principally in the receipt 
of deposits and their investment and return in accorclann· with the policy 
contract. 

".\II of this business, except the hare collection of premiums from 
policy holders in foreign states, is transacted at the companies' home 
offices. .-\s between such corporations and their agents and policy holders 
there is no system of business credits employed. Each policy specifies a 
periodic premium on consideration therefor; rules of the company, which 
are strictly enforced and are scrupulously obsen-ed by their agents, forbid 
the delivery of a policy until the first premium stipulated therefor has been 
paid. Xeither under the terms of the policy nor otherwise, i,; there a11y 

obligation on the policy holder's part to pay either the initial or any 
renewal premium. On the contrary, the payment of each premium is 
wholly optional with the policy holder. If the initial premium be not 
paid the policy, which l'xpressly provicks that it shall not constitute an 
obligation on the company's part unless deli,·ered during the good health 
of the assured, is not delivered. If reJH:wal premiums he not paid on the 
anni\·ersar~· elate or within the period of ~race allowe<l by law, the policy 
lapses. 

".\t every stage the contract o( insurance is unilateral (X. Y. Life 
Ins. Co. v. Stratham, 93 U.S. 24). It coJhists in a promise by the company 
to afford life insurance protection and certain other benefits or ach·antages 
in consi<leratiou of an annual premium, the paymeut of which is absolutely 
optional with thl· policy holder or his nvresentative. This situation is not 
even changer! by the statutory prm·ision ~i dng the pol icy holder one 
month's grace for the payment oi renewal premiums. ,\!though the l'om
company is liable for death within this period it has no means of collecting 
the cost of insurance therefor from surviving volicy holders who may 
elect to discontinue their insurance. In other words, the policy holder's 
option to pay renewal premiums after the due date and during the period 
of grace remains unchanged, exn·pt for the obligation to pay interest upon 
the amounts overdue if requirerl by the company. 

"The principal provisions of policies issued by life insurance companies 
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are in suustance uniform, being prescribed by statute, and their terms are 
generally familiar. They u;-ually provide that all premiums are payable at 
the home office, and limit the right to pay premiums otherwise. to desig
nated agents in exchange for receipts signed hy an executive officer of the 
company and countersigned by such agents. The custom likewise pre\·ails 
among companies of limiting the authority of their agents to repre,ent 
them. Such power as it might otherwise he inferred they possessed to 
vary the terms of the company's policy contracts or change the time or 
manner of paying premiums is expressly denied them. Once the policy is 
delivered the collection of such renewal premiums as the policy holders 
may care to pay through them is their only function. They have no funds 
of the company in their possession or control for any purpose except for 
transmission to the home office; and the companies have no funds in the 
hands of agents employed in the transaction of their business in the state 
of Ohio." 

In view of the foregoing, it is evident that balances belonging to foreign life 
insurance companies doing business in this state and arising out of such business 
may consist of moneys in the hands of the local agent or credits on account of 
unpaid premiums due the company. It is clear, howe,·er, that moneys in the hands 
of the agent on the tax Ji,ting day in any y<"'ar are not in his pl'rmanent possession 
or control, hut are in his hands tt'mporarily ami merely for the purpose of trans
mission to the company. Under thesf.' circumstanc<:s can it he sai<l that said 
balances are taxable under prU\·ision of section 5372-1 G. C. supra? 

The case of :'dyers v. Seaherger, 'upra. involved thf.' attempted as-f.'ssment 
of a levy of tax upon pf.'r:.onal property oi a non-rf.'sident consisting of loans 
secured by mortgages upon real property situated in Ohio which were in the hands 
oi a resident attorney for collection. In that case the court in its opinion quoted 
the following from the opinion of \\"ekh. ]. in \\'orthington \'. Sebastian, Treas .. 
25 Ohio St. H. 

"Intangible property has no actual ,itus. If, for the purposes of taxa
tion, we assign it a legal situs, surely that situs ,hould he the place where 
it is o\\'11e<i, and not the place where it is owe<!. It is incapable of a 
separate situs, and must follow the ,itus either of thf.' creditor or the 
debtor. To make it follow the n·sidenee of till' latter. is tn tax the 
debtor and not the ne<litor." 

Commenting on the rnlt· laid <lm\n hy \\'dch. ]. tlw court ,aid. 

"Such has het·n the uniform ,·iew taken of the question in this state, 
and elsewhere, except in tht· state of Pennsylvania. and possibly some 
others. Bradley \". Bander, 3(, 0. S. 2X; {;rant \". Jones, 39 0. S. 5lXJ. In 
Railroad Co. \'. Penns) h·ania, 15 \\"all. 3m. it was held hy the supreme 
court of the United Stall's. that a state cannot tax the credits of non
residents. though secttre<l by nwrtgag<: on property in it, on the ground 
that the situs of a credit being that of the creditor, is not within the juris
diction of the state. and therefore not subject to taxation by it. \Vhile in 
Kirtland v. Hotchkiss, 100 U. S. 491, it was held that when the creditor 
resides in the state, his credits are subject to taxation by it, without regard 
to where the debtor may reside, because the credit, following the residence 
of the creditor, is within the jurisdiction of the state. 

''The rule as above stated is qualified as to 'money' hy section 2734 
R. S. By this section every person of full age ami sound mind is required 
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to list for taxation 'all moneys invested, loaned. or otherwise, controlled 
by him. as agent or attorney, or on account of any other per~otl or person~.' 
Rut the case before us does not come within this provision. The agent 
of the defendant had no power to loan or inn·st money for her in this 
state. His duties were confined to the colkction of that which had heen 
loaned, and transmitting it to his principal as fast as it was collected. The 
phrase, 'or otherwise controlled hy him.' must h(' construed to mean, in a 
manner similar to the loaning and im·esting of mom·y. For it is a settled 
rule of construction that, in accordance with the maxim noscit11r a sociis, 
the meaning of a word may he ascertained hy reference to the meaning 
of words as~ociatcd with it ; a!Hl again. according to a similar rule, the 
coupling of words together shows that they arc to he understood in the 
same sense. * * * To loan or im·est money is one thing; to collect 
and transmit it to the owner when- collected, is another and different thing. 
Any other construction would require every attorney in the state engaged 
in making collections for non-residents, to return the same for taxation. 
Such could not have been the intention of the legislature, nor does the 
language of the statute require that such construction should he placed 
on it." 

The case of Insurance Co. v. Hard, 10 0. D. 469, involved the question of the 
taxability in this state of uncollected premiums and agents' balances due the 
company from residents of other states. The court in its opinion said: 

"I think it is not tenable that moneys and credits in the hands of 
agents in other states than Ohio and owned by the company are not taxable 
in Ohio. The company, in the prosecution of its business, issues its policies 
through its agents; these agents, wherever they are, in the state or out of it, 
collect the premiums; perhaps cash is paid, possibly in some instances notes 
are taken; the agents collect the notes and in due time, under such rules 
as the company prescribes, these credits are returnNl to the company in 
Ohio and to its general office in :\ledina county. :\ly judgment is that such 
assets whether in the form of notes for premiums, or cash balances in the 
hands of agents. arc assets taxable in the state of Ohio. * * * 

"I think it is the rule in the state of Ohio; that is, that intangible 
personal property, choses in action. moneys and credits, have no situs apart 
from the domicile of the owner. A resident of Ohio investing money in 
the states of Indiana, Illinois or any other state, holding notes therefor 
which are secured hy mortgage in other ,;tales, cannot shield himself 
from taxation for such property, even though the note is made payable in 
another state, is paid there. :\fany of our large industrial corporations 
extend their business into many if not all of the states of this Union, 
perhaps even farther. They are obliged to extend credit, take notes or 
hold accounts, and this business is often transacted in other states hy the 
hands of agents who collect these chose' in actions and remit the money 
to the principal office or place of business in this 'tate. Such personal 
property is clearly taxable in this state where the owner or ownt'rs have 
their domicile and not in the state where the debtor lh·es or the notes may 
be payable." 

It may 1Je ob>erYed in this connection that while tiH' dt'ci,iuns abo\·c citcrl 
im·oiYe the comideration of the statutt's of this 'tate a, in force prior tn the going 
into effect of the so-called Parrett- \Vhittemore Law (106 0. L. 246-272). the 
provisions of said statutes as then in force were not materially changed hy_ said 
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law in so far as they related to the (jUestion now under consideration. By pro
dsion of section 53i0 of the General Code, formerly section 2i34 of the Re,•ised 
Statutes, considered by the court in the case of :'dyers v. Seaberger, supra, agents 
having possession or control of the personal property of non-resident principals 
were required to list such property for taxation. I think it may be said therefore 
that the holding of the court in said case operates as a limitation on the duty of 
the agent to list for taxation the principal's property in his "possession or control"' 
on the tax listing day in any year under provision of said section 5372-1 G. C.. 
supra. 

The case of the ~letropolitan Life Insurance Co. v. Xewark, 62 X. ]. L. i4, 
invoh·ed the interpretation of a statute which provided: 

"That e\·ery person shall be assessed in the township or ward where he 
resides for all personal estate in his possession or under his control as 
trustee, guardian, executor or administrator: and in case the owner or 
owners of personal estate shall be non-residents of this state, then and in 
that case the s~id personal estate shall be taxed in the township or ward 
where the same may be situated." 

An attempt was made under this statute to levy and collect a tax upon an account 
standing in the name of the company's local superintendent through whom the 
weekly collections of the Xewark district were transmitted to the home· office in 
X ew York. The_ court in its opinion said: 

"This money is not the capital of such corporation used or to be used 
here. It has no situs here whatever. lt is intangible, invisible, and in a 
state of transmission from one hand to the other, and whilst in that state 
cannot be the subject of taxation." 

In the case of Commonwealth v. Prudential Life Insurance Co., 149 Ky. 380. 
an attempt was made to tax cash in the hands of defendant's agent and deposited 
in bank for the purpose of transmitting the same to the company's St. Louis office, 
as personal property in Kentucky. From the statement of facts in that case it 
appeared that the agent's practice was to forward all moneys collected by him 
from the business transacted in the state as soon as practicable after receipt of 
the same and the current expenses incident to the transaction of such business 
were paid out of other funds forwarded to the agent for that purpose. The court 
in its opinion said: 

"The exception to the general rule that money and intangible property 
has only a situs for taxation at the residence of the owner is put distinctly 
upon the ground that the owner by his conduct in relation to it, or his 
manner of doing business with it, has given it what may be termed a 
permanent situs in some other state or locality. It is the permanent feature 
of the thing which gives the property its situs for taxation in some locality 
or state other than the residence of the owner." 

To the same effect see Board of Assessors of Orleans Parish v. ~ ew York Life 
Insurance Co., 216 U. S. 51i. 

In view of the foregoing I do not think it can be said that the balances in 
question are moneys or credits in the hands of the local agent and in his "posses
sion or control" which must be returned for taxation under provision of section 
5372-1 G. C., supra. It remains to be determined whether such balances are moneys 
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or credits "appertaining especially to a ~epa rate busine:.:." transacted by the com
pany in a particular place within the meaning of section 5406-3 G. C., supra, anrl 
as such returnable by the agent at the place where the business is transacted. 

\\'hat has already been said in this connection relatiw to the business of lire 
insurance companies will I think apply with e<jUal force to the business of life 
insurance companies and the holding of the court in the cases of Hubbard v. 
Brush and Sims v. Best et al., supra, can only relate to the possible case of the 
foreign tire insurance company having all of its assets in this state and transacting 
all ib business therein or to the case of such a company having its principal 
place of business in this state and transacting all of it~ business here. 

As observed by ;\lr. Vorys in his brief. the legislature in enacting the provisions 
of section 5406-3 G. C. supra 

"intended to draw a line of demarcation between a company transacting. 
the same business at several places and whose credits appertain to the 
general business of the company, and a company which transacts separate 
businesses at several particular places and whose credits respectively and 
especially appertain to the separate businesses so transacted at the several 
particular places." 

Answering the questions above stated as specifically as the premises will permit 
and basing my conclusion on the facts hereinbefore set forth, I am of the opinion 
that balances, existing on the tax listing day in any year, belonging to a fire 
insurance company or a life insurance company organized under the laws of this 
state and arising out of business transacted in the state. must be rett•rned for 
taxation by the proper officers of the company at the principal place of business of 
such company, and that such balances belonging to a foreign fire or life insurance 
company are not returnable for taxation as property of the company under any 
of the foregoing provisions of the statutes. 

2101. 

Respectfully, 
EDWARD. c. TURNER, 

Attorney-General. 

SECRETARY OF STATE-CERTIFICATE OF REGISTRATION OF TRADE 
MARKS-ADVISED TO ACCEPT AND FILE MARK OF OWNERSHIP 
SHOWING PICTURE OF BOY SCOUT OR COWBOY ON HORSE
BACK-EXCELSIOR SHOE COMPANY, PORTSMOUTH, OHIO-SEE 
OPINION NO. 2002, OCTOBER 30, 1916. 

Secretary of state adv-ised to accept and file certificate of registration presented 
by the Excelsior Shoe Company of Portsmouth, Ohio, for mark of ownership 
consisting of a pict~~re or representation of a boy scout or cowboy Qn horseback. 

CoLUMBUs, OHIO, December 9, 1916. 

HoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR:-I have your letter of November 10, 1916, requesting my opinion 

as follows: 

"We are submitting to your department certificate of registration 
of marks of ownership on personal property consisting of the picture of 
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a boy scout and kindly request an opmton upon the question as to whether 
the same should be filed in this department. 

"In view of a former opinion rendered by your department relative 
to the trade name 'Boy Scouts.' we have refused to file the aforesaid 
certificate. 

"We are also enclosing postal money order to the amount of $1.00." 

The certificate of registration which the Excelsior Shoe Company now seeks 
to file is as follows : 

"REGISTRATIOX OF :.IARKS OF OWNERSHIP OF PER
SONAL PROPERTY. 

"APPLICATION OF The Excelsior Shoe Company, an Ohio corpo
ration of Portsmouth, Ohio. 

"Witnesseth, That the Excelsior Shoe Company above named, in 
compliance with 'An Act' of the general assembly of the state of Ohio, 
passed :.ray 31, 1911, and approved June 7, 1911 (102 0. L., 513), 'to 

·provide for the registration of marks of ownership on personal prop
erty, and to make such registered mark prima facie evidence of owner
ship of property bearing such mark,' hereby makes application for the 
registration in the office of the secretary of state of the state of Ohio 
and in the office of the clerk of the court of common pleas of Scioto 
county, Ohio, said the Excelsior Shoe Company having its principal place 
of business in the city of Portsmouth, county of Scioto and state of Ohio 
by filing this written statement or description verified by affidavit of said 
mark of ownership used by said the Excelsior Shoe Company, to wit: 

"The trademark consists of the picture of a scout. 
"The class and particular description of goods to which the said 

trademark has been and is intended to be appropriated are: Class, foot
wear. Particular description of goods, shoes. 

"The said trademark has been continuously used in the business of 
said corporation since about the fifteenth day of October, 1910. 

"The said trademark is usually applied by stamping the same directly 
on the goods or by means of printed labels showing the trademark or by 
stamping or printing the same upon the packages containing the goods." 

"(Here appears a copy of the trademark consisting of a picture of 
a fully equipped scout on horseback.) 

" (Seal) The Excelsior Shoe Company, 

"State of Ohio, Scioto County, ss: 

"By J. W. Bannon ,Jr., 
"Secretary. 

"J. W. Bannon, Jr., being duly sworn says that he is the secretary of 
the above named corporation, in whose behalf the foregoing application 
is made; that said the Excelsior Shoe Company has the right to use 
such mark of ownership, and that no other person, firm, association, 
union or corporation has the right to use such mark of ownership, either 
in the identical form or any such near resemblance thereto as may be 
calculated to deceive, and that the fac simile or counterparts filed therewith 
are true and correct. 

"J. W. Bannon, Secretary, 
"The Excelsior Shoe Company. 

"Subscribed. in my presence and sworn to before me this 25th 
day of September, A. D., 1916. . "E. H. Hammer, 

"Notary Public.'' 
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In mv former op1mon to you to which reference is made in your letter I had 
under consideration an application made by the Excelsior Shoe Company of 
Portsmouth, Ohio, for the registration of a trademark consisting of a picture of 
a fully equipped scout on horseback, labeled over the head with the words: "Boy 
Scout" in large letters, and underneath with the words: ''The Excelsior Shoe 
Company, Portsmouth. Ohio," in smaller letters. 

In that opinion, upon the information hef ore me that the Excelsior Shoe 
Company at the date of the passage of the federal act incorporating the Boy 
Scouts of .\merica had no established or vested right to use the name "Boy 
Scouts" within the meanin5 of the exceptions contained in section 7 of that act, 
and that the association known as the Boy Scouts of America at that time had 
and now have the sole and exclusive right to have and use such name, I advised 
you that the Excelsior Shoe Company was not entitled to use the name "Boy 
Scouts" for the purpose recited in its certificate of registration and that you 
would he fully justified in refusing to accept and file the s;me. 

The basis of my opinion at that time was the unauthorized use of the mark 
or term .. Boy Scouts'' hy the Excelsior Shoe Company. 

In the certiticate of registration which the Excelsior Shoe Company now 
seeks to file, the words "Boy Scouts" do not appear on the trademark, which 
consists of a fully equipped scout on horseback. So far as I have been able to 
learn, the Boy Scouts of .\merica do not claim to have originated or that they 
are the exclusive owners of this mark or emblem. They do protest against its 
registration and suggest that the purpose of the Excelsior Shoe Company in seek
ing to secure such registration is to evade or circumvent the effect of your former 
ruling. 

The vcritled certificate of the Excelsior Shoe Company recites that the com
pany is the owner of and for more than six years past has used the mark which. 
it seeks to register. The Boy Scouts of America do not deny this claim or assert 
a prior right or claim to the mark or emblem, and it is not to be presumed that 
the Excelsior Shoe Company will make improper use of a trademark which it 
registers under section 6240-1, 6240-2 and 6240-3. 

I. therefore. advio;,. yn11 upon the information before me that you should 
accept and file the certitlcate of registration presented by the Excelsior Shoe 
Company and· enclosed in your letter. 

I am returning the enclosures of your letter, also the correspondence belong
ing to your tiles which I later secured from your office. 

Respectfully, 
EDWARD c. Tt:RNER, 

Attorney-General. 
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BA)JKS A)JD DANKIXG-CIRCULATIOX OF ADVERTISE:\IEXT-
STATDIEXT THAT ALL BANKS ARE NOT SAFE AND BANKS 
\VHICH CARRY BAXK DEPOSITORS' INSURANCE ARE SAFER 
THAX THOSE WHICH DO XOT CARRY SUCH INSURANCE, NOT 
A VIOLATIOX OF SECTIOX 13383-1 G. C. 

The circulation of an ad·uertisement reciting i11 substance that all banks are 
not safe and that banks which carry bauk depositors' insurance are safer than 
banks which do not carry such insurauce is uot a violation of the provisions of 
section 13383-1 G. C. 

CoLt:MBL'S, OHio, December 11, 1916. 

Jfo;)l. H.\RR\" T. HALL, Superintcudeut of Bauks, Columbus, Ohio. 

DF..\R SIR :-1 have your letter of November 21, 1916, requesting my opinion 
as follows: 

"The following is a copy of an advertisement which is being exten
sively circulated by certain hanks in Ohio: 

" 'Don't carry the money that you have saved in your pockets or in 
a belt around your waist. 

" 'You might meet with an accident and have it stolen while uncon
scious. 

"'Don't bury it in the ground in a can-someone might dig it up and 
keep it. 

"'If you put it in the mattress of your bed or attempt to hide 
it somewhere in your house, burglars can find it or if your house catches 
fire the money will burn. 

" 'There is only one SAFE place to put your money-in a SAFE 
BANK 

" 'Every bank is not a SAFE BANK 
"'~\ safe bank insures your money against any loss just as your life 

or house is insured. 
" 'This bank is a SAFE BANK, because it insures your money. This 

insurance costs you nothing. Don't put your money in any bank unless 
it is insured. 

" '\\'hen you open an account with this bank, we give you a certifi
cate showing that your money is INSURED and will be given back to you 
whenever you want it. 

"'The United States postal hanks are as strong and safe as we are, 
hut they pay you only 2%, while we pay you more on all savings.' 

"Will you kindly advise if such an advertisement conflicts with section 
13383-1 of the banking laws of Ohio?" 

Section 13383-1 of the General Code (103 0. L. 469), to which you call my 
~ttention, is as follows: 

"Whoever, dir~ctly or indirectly, wilfully and knowingly makes or 
transmits to another, or circulates, or counsels, aids, procures or induces 
another to make, transmit or circulate, any false or untrue statement, 
rumor or suggestion derogatory to the financial condition, solvency or 
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financial standing of any bank, sa,·ings bank, banking association, 
building and loan association or trust company, doing business in this 
state, or with intent to depress the value of the stocb, bonds or secu
rities of any corporation, directly or indirectly, wilfully and knowingly 
makes or transmits to another, circulates or counsels, aids, procures or 
induces another to make. transmit or circulate, any false or untrue state
ment, rumor or ~uggestion derogatory to the financial condition, or with 
respect to the earnings or management of the business of any corpora
tion, or resorts to any fraudulent mean> with intent to depress in value 
the stocks. bonds or securities of any corporation shall be fined not 
more than one thousand dollars or imprisoned in the penitentiary not 
more than two years, or both." 

It is clear from the language of the above section that "the untrue statement, 
rumor or suggestion," which it is intended to prohibit must be directed against 
or made concerning a particular bank, savings bank, banking association, building 
~ud loan association or trust company. An affidavit or indictment charging the 
offense punishable under said section \\·ould be defective unless it named the 
bank or other institution injured or intended to be injured. 

The ad,·ertising matter set forth in your letter does not name or indicate 
the identity of any bank which is represented to be unsafe. lt is ostensibly issued 
to promote the business of banks which carry insurance for the benefit of their 
depositors as opposed to hanks which do not carry insurance. Its chief purpose 
is perhaps to advertise the bank deposit insurance company. In substance, it 
l'xpresses the opinion or conclusion that a bank which carries insurance guaran
teeing payment to its depositors is safer than a bank which does not carry such 
insurance. 

I, therefore, advise you that the advertising matter referred to in your 
letter does not constitute a violation of the provisions of section 13383-1 of the 
General Code. 

Respectfully, 
Eow ARD C. TURNER, 

Attontey-Ge11eral. 
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2103. 

c\PPROV:\L, TR.\XSCRIPT OF PROCEEDINGS FOR BOXD ISSUE BY 
CITY OF :\fOU~T YERXOX, OHIO. 

CoLt'MBl.."S, OHio, December 11, 1916. 

Iudustrial Commissiou of 0/zio, Columbus, Ohio. 

GE:-ITLE~IEN :-

"RE: Bonrls of the city of :\lount Vernon, Ohio, in the amount of 
$11,653.65. for the improvement oi :\dams street sewer district X o. 1, 
hy the construction of sanitary ,ewers therein, being one bond of $653.65, 
two honds of $500.00 each and ten bonds of one thousand dollars each." 

I have examined the transcript of the proceedings of the council and other 
officers of the city of :\lount Vernon relati,·e to the above bond issue; also the 
bond and coupon form attached, and I find the same regular and in conformity 
with the provisions of the General Code. 

I am of the opinion that said honds drawn in acconlance with the form 
submitted and executed hy the proper officers will constitute valid and bindins 
obligations of the city of :\I ount Vernon. 

Respectfully, 
ED\\' ARD c. TURNER, 

A ttoruey-General. 

2104. 

APPROVAL, TR:\XSCRIPT OF PROCEEDINGS FOR BOND ISSUE BY 
CITY OF :\!OUXT VERXOX, OHIO. 

Cou'MBl'S, OHIO, December 11, 1916. 

ludustrial Counuissiou of Ohio, Columbus, Ohio. 

GENTLEMEN:-

"RE: Bonds of the city of :\fount Y ern on, Ohio, is the amount 
of $13,162.47, for the impro\·emenl of Vine street from :\fain to Norton 
streets, being one bond of $162.47, ten bonds of $300.00 each, and ten 
bonds of one thousand dollars each." 

I have examined the transcript of the proceedings of the council and other 
officers of the city of :\I ount \'em on in connection with the above bond issue, 
also the bond and coupon form attached, and I find the same regular and in 
conformity with the provisions of the General Code. 

J am of the opinion that said bonds when drawn in accordance with the form 
submitted and executed by the proper officers will constitute valid and binding 
obligations of the said city. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 
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2105. 

APPROVAL, TRA:\SCRJPT OF PROCEEDI.:\'GS FOR BO:\D ISSUE BY 
CITY OF WAPAKONETA, OHIO. 

CoLeMnrs, OHIO, December 11, 1916. 

l11dustrial Co111111ission oj Ohio, Colu111bus, Ohio. 

GENTLEMEN:-

"RE: Bonds of the city of \Yapakoneta, in the amount of $5,300.00 
to provide fund' to pay the city's portion of the cost and expense of 
certain improvements, dz: \\.est ,\nglaize street imprm·ement from the 
end of the pre:.;ent asphalt pa,·ement to the west line of Pearl street. 
The :\fiddle street improvement extending from Water street east to the 
corporation line, ancl on Johnson street extending from Auglaize street 
to :\Iiddle street, and on \Vater street extending from Auglaize street 
to l\Iechanic street, being ten bonds of $530.00 each." 

I have examinee\ the transcript of proceedings of the council and other 
officers of the city of \Vapakoneta, in connection with the above bond issue, 
also the bond and coupon form attached, and I find the same regular and in 
accordance with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form 
submitted and executed hy the proper officers will constitute valid and binding 
obligations of the said city. 

2106. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

APPROVAL, LEASE FOR OIL AND GAS PURPOSES TO J. R. ELDER, 
PORTION OF HOCKING CANAL PROPERTY IN HOCKING AND 
ATHENS COUNTIES. 

CoLUMBus, OHIO, December 12, 1916. 

HoN. FRANK R. FA liVER, Superilltendellf of Public Works, Columbus, Ohio. 

DEAR SIR :-I acknowledge the receipt of your communication of December 
5, 1916, transmitting to me for examination a lease for oil and gas purposes to 
). R. Elder of a portion of the abandoned Hocking canal property in Hocking 
and Athens counties. I find this lease to be properly drawn and am therefore 
returning the same with my approval endorsed upon the triplicate copies thereof. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney-General. 
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2107. 

YOUNGSTOWX ARMORY-APPROVAL OF ABSTRACT OF TITLE FOR 
CERTAIX REAL ESTATE IN CITY OF YOUNGSTOWN, OHIO. 

CoLUMBus, OHIO, December 12, 1916. 

Tlzc Ohio State Armoi'J' Board, Columbus, Ohio. 

GENTLEMEN :-At your reqtLest I have examined the abstract of title to the 
following described premises: 

"Situated in the city of Youngstown, county of Mahoning, and state 
of Ohio, and known as being the west fifteen (15) feet of city lot num
ber six hundred and forty-three (Xo. 643), all of city lots numbers six 
hundred and forty-four (Xo. 644) and six hundred and forty-five (No. 
645), according to the latest enumeration of Youngstown city lots and 
out-lots, bounded and described in one parcel as follows: 

"Beginning on the south-westerly side of West Rayen avenue at a 
point which is distant north-westerly 275 feet from the intersection of the 
south-westerly line of \Vest Rayen avenue, with the north-westerly line of 
Holmes street; thence south-westerly parallel with the north-westerly 
line of Holmes street, a distance of two hundred (200) feet to the 
north-easterly line of Pine alley; thence north-westerly along the north
easterly line of said Pine Alley, a distance of one hundred and fifty 
( 150) feet to the south-easterly corner of city lot No. 646; thence 
north-easterly along the south-easterly line of said city lot No. 646, 
a distance of one hundred and ninety-nine (199) feet to the south-west
erly line of West Rayen avenue; thence south-easterly along the south
westerly line of \Vest Rayen avenue, a distance of one hundred and fifty 
(150) feet to the place of beginning; formerly known as a part of 
sub-lot No. 21 and all of sub-lot No. 22 of Parmelee's sub-division, plat 
of which is recorded in volume 1, page 25, Mahoning County Records of 
Maps." 

From my examination of said abstract of title I am of the optmon that the 
state of Ohio has a good and indefeasible estate in said premises, subject only 
to the payment of the taxes for the year 1916. 

The abstract and papers accompanying it, which you submitted to me, are 
herewith returned. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 
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2108. 

JUDGE OF COURT OF APPEALS-HOW COMMISSION SHOULD READ 

-"APPELLATE" IXSTEc\D OF "JL'DICL\L." 

A commissio11 wlich describes the person to whom it is issued as "judge 
of the court of appeals, Sixth judicial district," is valid, but, to be exact, such 
commission slzould be draw11 to read "judge of the court of appeals, Sixth Appel
late district." 

CoLUMBCS, OHio, December 13, 1916. 

HoN. FRANK B. WILLIS, Goveruor of Ohio, Columbus, Ohio. 
~IY DEAR GoVERNOR:-You have handed me a communication addressed to 

you by Hon. Silas S. Richards, judge of the court of appeals of the Sixth appellate 
district, with the request that I advise you as to the matter referred to therein. 
The communication from Judge Richards reads as follows: 

"I have received through the clerk of courts my commission as judge 
of the court of appeals for this district. This commission reads in two 
places: 'Judge of the court of appeals, Sixth judicial district.' By the 
amendment to the constitution made in 1912, article IV, section 6, the 
state was divided into 'appellate' districts. It occurs to me that by reason 
of this provision, it would be preferable if the commission read: 'Sixth 
appellate district,' instead of 'Sixth judicial district.' If you or the at
torney-general think the commission should be corrected to read as I 
suggest, I will return the same for that purpose, but the correction, if 
made, should be done promptly as the statute requires . that the person 
holding the commission shall qualify within a limited time." 

Section 6 of article IV of the constitution of Ohio contains the following 
provision: 

"The state shall be divided into appellate districts of compact territory 
bounded by county lines, in each of which there shall be a court of ap
peals consisting of three judges, and until l\ltered by law the circuits in 
which the circuit courts are now helrl shall constitute the appellate dis
tricts aforesaid." 

From the above it appears that the observation of Judge Richards as to 
the language proper to be used in his commission is correct. He should 
have been commissioned as "judge of the court of appeals, Sixth appellate 
district." An appellate district is, however, a judicial district. It is one of 
the districts into which the state is divided for judicial purposes. It can not, 
therefore, be said that the language used in the commission is wholly incorrect 
and Judge Richards aptly puts the matter when he says that the expression sug
gested by him would have been preferable to that actually used. The commis
sion as actually drawn identifies its holder as a judge of the court of appeals 
and sets forth th.:; number of the district in and for which he was elected. 

I have no doubt whatever that any court called upon to consider the validity 
of this commission would reach the conclusion that the commission sufficiently 
identifies· the office to which its holder was elected and it is my opinion that the 
commission in its present form is valid. However, if time permits and Judge 
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Richards is so disposed it might be well in the interest of exactness and in order 
to avoid any possible question in the future, to return the commission and have 
the same corrected to read "Sixth appellate district." 

2109. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney-General. 

MUNICIPAL CORPORATIOX-\VHERE COUXCIL AUTHORIZED TO 
ENACT ORDINA.t\"CES FIXIKG SALARY OF DIRECTOR OF PUBLIC 
SERVICE PAYABLE PARTLY FRO:\I SERVICE AXD PARTLY FROM 
WATER WORKS FUNDS-PROPORTION WITHIN DISCRETION OF 
COUNCIL. 

Council of a city is authori::;ed to pass ordinances fixing the salary of the 
director of public service aud making same Pa:yable part from the public service 
fund and part from the wa·ter works fund. 

The division between the two funds is within the sound discretion of council 
and should be according to amount of time spe11t for each activity. 

CoLrMscs, OHio, December 13, 1916. 

Bureau of Inspection and Supervision of P11blic Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of X ovember 28, 1916, you submitted for my opinion 
the following: 

"We respectfully request your written opinion on the following 
matter: 

"The council of the city of Ravenna, Ohio, on December 21, 1915, 
passed an ordinance fixing the salary of the director of public service at 
$1,800.00 per year, payable monthly, half to be paid from the public 
service fund and half from the water works fund. 

( 1) In view of the provisions of sections 3956 and 3959 G. C., is such 
ordinance legal, and are such payments from the water works fund legal? 

(2) Under the provisions of the sections above mentioned, if part 
payment of the salary of the director of public service is legal from the 
water works fund, would it not be necessary to ascertain exactly what 
proportion of his time is devoted to the management and control of the 
water works?" 

Section 4214 G. C. relative to council of cities provides: 

"Except as otherwise provided in this title, council, by ordinance or 
resolution, shall determine the number of officers, clerks and employes 
in each department of the city government, and shall fix by ordinance or 
resolution their respective salaries and compensation * * * ." 

The title referred to is title XII, part first of the General Code. I do not find 
in the said title any provision of the statute for the fixing of the_ salary of the 
director of public service otherwise. Therefore, the salary of the director of 
public service is to be fixed by council. 



.\ TTORNEY -GENERAL. 1911 

While section 4327 G. C. authorizes the director of public service to establish 
such sub-departments as may be necessary and determine the number of super
intendents, etc., necessary for the execution of the work and the performance 
of the duties of that department, nevertheless section 3956 G. C. provides as 
follows: 

"The director of public service shall manage, conduct and control 
the water works, furnish supplies of water, collect water rents and appoint 
necessary officers and agrnts." 

Thereforr, the director of public service is entrusted by virtue of the statutes 
with the duty of managing the water works department 

Section 3959 G. C. provides as follows : 

''After paying the expenses of conducting and managing the water 
works, any surplus therefrom may be applied to the repairs," etc. 

It would seem to me, therefore, entirely proper for council to provide for the 
payment of a part of the salary of thr director of public service from the revenues 
derived from the water works, and it would be entirely within the reasonable 
discretion of council to determine what part of the time of said director was so 
employed and could therefore determine the proportion of the salary that was to 
be paid from the water works revenues, the balance of course to be paid from 
the general revenue fund. 

Specifically answering your questions, therefore, I am of the opinion: 
First: That an ordinance of council fixing the salary of the director of 

public service, part to be paid from the public sernce fund and part to be paid 
from the water works fund, would be legaL 

Second: In view of the discretion vested in council I do not believe that it is 
necessary to ascertain exactly what proportion of the time of the director of 
public service is clevoterl to the management and control of the water works, 
but that council should determine the approximate amount of time so devoted 
and pay from the water works re,·etmes such proportion of the salary of said 
director of public sen·ice. 

Respe<.tfully, 
Enw ARD C. TuRNER, 

Attorney-General. 
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2110. 

CORPORATIOXS-FAILURE TO FILE CERTIFICATE REDUCING CAP
ITAL STOCK OF CORPORATION \VHICH HAD REDUCED SA.~IE 
BEFORE ).lOXTH OF ).JAY-SUCH CERTIFICATE WHEN FILED 
WILL RELATE BACK TO TDIE OF REDUCTIOX. 

A corporatioll tlzat lzas reduced its capital stock before the mollth of ]Jay, 
but lws failed to file its certificate of such actio11 with the secretary of state, must 
file such certificate before the fa.t" COIIllllissiOII COil take cogui::ance of the fact. 
After such certificate is filed, it will, so far as the franchise tax is co11cemed, 
relate back to the time of the reduction. 

CoLt:li!Bl'S, Onro, December 13, 1916. 

Tax Commission of Ohio, Cf!lumbus, Ohio. 

GENTLEMEN :-I am in receipt of your letter of December 1, 1916, wherein you 
submit the following inquiry: 

"The ).Jiles-Harvard Park Company, a domestic corporation · for 
profit, by the hoard of directors upon the consent of the stockholders, 
reduced the authori1.ed capital stock of said company on April 5, 1916, 
from $60,000.00 to $600. The certificate of reduction, as required by 
section 8700 G. C., was filed with the secretary of state July 14, 1916. 

"\Ve inquire whether the company in making its report as a domestic 
corporation for profit in :\lay, should have given the amounts of author
ized, subscribed, issued and outstanding and paid-up capital stock as 
before or after the reduction was made?" 

Section 8700 G. C. provides as follows: 

"\Vith the written consent of the persons in whose names a majority 
of the shares of the capital stock thereof stands on its books, the board 
of directors of such a corporation may reduce the amount· of its capital 
stock and the nominal value of all the shares thereof, and issue certificates 
therefor. The rights of creditors shall not be affected thereby; and a 
certificate of such action shall he filed with the secretary of state." 

Said section authorizes the reduction of capital stock on the written consent 
of the person in whose name the majority of shares stands on its books. \Vith 
such written consent the board of directors may reduce the amount of the capital 

· stock and the nominal Yalue of the shares and issue certificates therefor. In 
other words, whenever the written consent of the owners of the majority of 
the capital stock of a corporation is obtained, that constitutes sufficient authority 
for the board of directors to proceed to reduce the capital stock and to issue 
the certificates at the reduced Yalue. The filing of the certificate of the action 
taken by the directors in reducing the capital stock, filed in the office of the sec
retary of state, is only evidentiary of the fact that the reduction has taken place. 

Section 5495 G. C. requires each domestic corporation for profit to report 
during the month of ::..Jay. 

Section 5497 G. C. states what the report shall contain. Paragraph 5 thereof 
states as follows: 
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"The amount of authorizcfl capital stock and the par value of each 
share." 

Paragraph 6 states: 

"The amount of capital stock subscribed, the amount of capital stock 
issued and outstanding, and the amount of capital stock paid-up." 

The actual condition of the corporation as it exists during the month of :\lay 
Is what is to be reported. 

If under section 8700 G. C. a corporation has proceeded to and has completed 
the reduction of the capital stock. aiJ prior to the time of the filinJ of the report 
in :\fay, the mere fact that the evidence of the reduction of the capital stock 
is not filed with the secretary of state would not, so far as the Willis law tax 
is concerned, change the actual fact that the reduction had taken place. The 
state could not take cognizance of the fact of the reduction until the certificate is 
fikd, but after the certificate has been filed showing that the reduction took place 
prior to the time of the filing of the report, the amount of subscribed or issued 
and outstanding stock as shown hy the report should be certified to the auditor of 
state. 

I am, therefore, of the opinion that a corporation making its report as a' 
domestic corporation for profit in :\Iay, having reduced its capital stock prior to that 
time should give the amount of authorized, subscribed, issued and outstanding, 
and paid-up capital stock as the same cannot be considered by the tax commission 
until the certificate provided for by section 8700 G. C. has been filed. After 
having been filed, however, the actual condition of the corporation at the time 
of the filing of the report should govern. 

2111 

Respe :tfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

LOCAL OPTION ELECTIO.\"-.\PPROV AL OF FORM OF PETITION 
AUTHORIZED BY SECTION 6119 G. C.-TOWNSHIP OUTSIDE OF 
A :\IUXICIPAL CORPORATlOX. 

Appro·ml of petition for a I07.i.'llship local option election, pursuant to section 
6119 G. C. et seq, therein set forth, as to form. 

CoLe~mes, OHIO, December 14, 1916. 

Ilo:-;-. n~:.\N E. ST.\NLEY, Prosecuting /lftoYIII!j', Lebanon, Ohio. 

DE.\R SIR :-I have your inquiry under date of December 12, 1916, as follows: 

"I desire to inquire if the form of petition which follows will justify 
and make it the duty of township trustees in a township in which there 
is a viJiagc to caiJ an election under G. C. 6119. You will note the last 
sentence says Salem township an!l make' no reference to the village 
and that it also sets forth the section of the code. The petition reads as 
follows: 
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"'To the trustees of Salem township, \Varren county, Ohio: \Ve, 
the undersigned, being qualitled electors of the township of Salem, War
ren county, Ohio, residing outside of any municipal corporation, respect
fully petition your honoraL!e body to order an election in accordance 
with section 6119, General Code, to ascertain the will of the voters of 
Salem township whether the sale of intoxicating liquor as beverage shall 

. be prohibited therein.' " 

Section 6119 G. C., to which reference is made, provides as follows: 

"When one-fourth of the qualified clcclors of a township, residing 
outside of a municipal corporation, petition the trustees of such township 
for the privilege to determine hy ballot whether the sale of intoxicating 
liquors as a beverage shall he prohibited within the limits of such town
ship and without the limits of a municipal corporation, such trustees shall 
order a special election for such purpose to be held at the usual place 
or places for holding electioros in the township." 

No form of petition is specifically required by statute. The petition, how
ever, makes specific reference to section 6119 G. C., which authorizes or requires 
elections to be held only in the territory of townships outside of a municipal 
corporation. It will he further noted that the petition itself states that the 
signers thereof are residents of the township named residing outside of any 
municipal corporation. The reference in the petition to section 6119 G. C. serves 
to direct the attention of the township trustees to the provisions of that section 
and it is the duty of the township trustees to take notice of said provisions, 
which by the terms thereof are applicable only to the territory of a township 
outside of a municipal corporation. It seems clear that the provisions of this 
section taken together with the statement of the petition that the signers thereof are 
residents only of the territory of the township outside of any municipal corporation, 
are amply sufficient to give full notice to the trustees and to such other persons 
as may be concerned therein of the character of election sought to be held. 

I am, therefore, of opinion that the petition set forth in your inquiry is a 
substantial compliance with the provisions of section 6119 G. C. and, therefore, 
warrants the township trustees, upon their determination that the same has 
been duly signed by at least one-fourth of the qualified electors of the township 
residing outside of a municipal corporation, in ordering the election as prayed 
for in said petition pursuant to the provisions of section 6119 et seq. of the General 
Code. 

2112. 

Respectfully, 
EDWARD C. TURNER, 

Attomey-General. 

APPROVAL, SALE OF CAXAL LAXDS IX LICKIXG COUXTY TO SYL· 
VESTER :\. :\IEARS. 

CoLUMBt:S, OHIO, December 14, 1916. 

HoN. FRANK R. FAUVER, Superilzte11de111 of Public TVorks, Columbus, Ohio. 

DEAR SIR :-I acknowledge the receipt of your communication of December 
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II, 1916, transmitting to me a resolution providing for the private sale to 
Sylvester A. Mears of a tract of abandoned canal property in Madison township, 
Licking county, Ohio, appraised at $442.00. 

I find that the resolution is properly drawn and recites the necessary jurisdic
tional facts and I am, therefore, returning the same with my signature attached 
to the duplicate copies thereof. 

2113. 

Respectfully, 
EDw ABD C. TURNER, 

.A.ttorney·General. 

TAXES AND TAXATIO:\-P!WPER EXCISE TAX TO BE CHARGED 
AGAI~ST D. B. TORPY AS RECEIVER OF MARIETTA, COLUMBUS 
AND CLEVELAND RAILROAD CO~IPANY. 

It appeariug that the property of the Marietta, Columbus and Cleveland 
J<ailroad Compan:-,• was sold by the recei-.•er of said company under the order 
of the court 011 July 18, 1916; tlzat said sale was coufirmed by the court on t~e 

30th day of Septe111ber, 1916, and that the operation of the property has been 
·wholly discontinued siuce October, 31, 1916, this opinio.n recommends to the state 
tax co111mission that the offer of the receiver of said co1npany to pay the excise 
tux for four months or oue-third of the current }•ear, be accepted. 

CoLVMBL'S, OHIO, December 15, 1916. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMt-:N :-I have your letter of December 1 enclosing a letter and affidavit 
of IIou. D. B. Torpy relative to the excise tax charged against the Marietta, 
Columbus and Cleveland Railroad Company for the year 1916. You refer the 
same to me for such recommendation as I see fit to make. 

Mr. Torpy's affidavit is in part as follows: 

"D. B. Torpy, of Marietta, Ohio, being by me first duly sworn, 
deposes and says that on the lOth day of July, 1914, he was duly appointed 
and qualified as receiver of the =-.tarietta, Columbus and Cleveland Railroad 
Company by the common pleas court of Washington county, Ohio, and 
was thereafter by said court duly appointed and qualified as a special 
master commissioner to sell all the property of said company; that he 
sold said property at public sale on the 18th day of July, 1916, to H. H. 
Isham, of Elizabeth, New Jersey, for one hundred thousand dollars ($100,-
000). Said sale was confirmed by the court on the 30th day of September, 
1916, on which last named day the court ordered all passenger, mail and ex
press business discontinued on the lOth day of October, 1916, and all 
freight business on the 31st day of October, 1916, owing to the unsafe' 
condition of the track and trestles of the road, the owners being wholly 
unable to procure funds to put the property in safe condition. This 
order was strictly observed and the operation of the property wholly 
discontinued since October 31, 1916. 

"The treasurer of the state of Ohio has notified affiant that the excise 
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tax due the state ~or the year ending June 30, 1917, and payable by Decem
ber 15, 1916, is $2,656.40, and, unless the same is paid by that date, a 
penalty will be added and the collection of the tax and penalty enforced." 

From the above statement of facts it appears that while the property of 
the railroad company in question was sold at public sale on July 18, 1916, this sale 
was not confirmed by the court until September 30 and Mr. Torpy, as receiver 
for said company, continued to operate said road in respect to all kinds of traffic 
until after this latter date. 

Section 5415 G. C. provides: 

"The term 'public utility' as used in this act means and embraces 
each corporation, company, firm, individual and association, their lessees, 
trustees, or receivers elected or appointed by any authority whatsoever, 
and herein referred to as * * * railroad company * * * , and 
such term 'public utility' shall include any plant or property owned or 
operated, or both, by any such companies, corporations, firms, individuals 
or associations." 

Section 5416 G. C. provides: 

"That any person or persons, firm or firms, co-partnership or volun
tary association, joint stock association, company or corporation, wherever 
organized or incorporated: . 

* * * * * * * 
"When engaged in the business of operating a railroad, either 

wholly or partially within this state, on rights-of-way acquired and held 
exclusively by such company, or otherwise, is a railroad company." 

In view of the provisions of sections 5415 and 5416 G. C., supra, it is evident 
that the receiver of the railroad company in question, so long as he is engaged 
111 operating said railroad, is a "public utility" within the meaning of that term 
as above defined. 

Section 5470 G. C. ( 106 0. L., 571) provides: 

"* * * each * * * railroad company, shall, annually, on or 
before the first day of September, under the oath of the person constituting 
such company, if a person, * * * make and file with the commis
sion (the tax commission) a statement in such form as the commission 
may prescribe." 

Section 5472 G. C. provides: 

"In the case of each railroad company such statement shall also 
contain the entire gross earnings, including all sums earned or charged, 
whether actually received or not, for the year ending on the thirtieth 
day of June next preceding, from whatever source derived, for business 
done within this state, excluding therefrom all earnings derived wholly 
from interstate business or business done for the federal government. 
Such statement shall also contain the total gross earnings of such com
pany for such period in this state from business done within this state." 
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Section 5477 G. C. provides: 

"On the first :\londay of October, the comm1sswn shall ascertain and 
determine the gross earnings as herein provided, of each railroad com
pany whose line is wholly or partially within this state, for the year 
ending on the thirtieth day of June next preceding, excluding therefrom 
all earnings derived wholly from interstate business or business done for 
the federal government. The amount so ascertained by the commission 
shall be the gross earninn,-s of such railroad company for such year." 

Section 5482 G. C. provides: 

"On the first :\Ionday of Xovember the commiSSion shall certify to 
the auditor of state the amount of the gross earnings so determined of 
each street, suburban and interurban railroad and railroad company for 
the year ending on the thirtieth day of June next preceding." 

Section 5486 G. C. provides: 

"In the month of Xovember the auditor of state shall charge for col
lection, from each railroad company, a sum in the nature of an excise 
tax, for the privilege of carrying on its intra-state business, to be com
puted on the amount so fixed and reported to him by the commission, 
as the gross earnings of such company on its intra-state business for the 
year as covered hy its annual report to the commission, as required in 
this act, by takin~ four per cent. of all such gross earnings, which tax 
shaiJ not he less than ten dollars in any case." 

In view of the foregoing provisions of the statutes it seems reasonably clear 
that the tax charged by the auditor of state in Xovember of any year under 
the authority of section 5486 G. C., supra, and computed on the amount of the 
gross earnings for the year ending on the 30th day of June next preceding, is a 
tax on the privilege of continuing to do business as a public utility. My prede
cessor, Hon. Timothy S. Hogan, in an opinion to your commission under date 
of December 31, 1914, (Annual Report of the Attorney General for the Year 
1914, vol. II, page 1697) so held and this conclusion is supported by the holding 
of the court in the ca:>e of Expre% Co. v. State 55 0. S. 69. The court in its 
opinion at page 81 said : 

"The tax is not laid on the gross receipts for the year 1894, but those 
receipts are taken as the standard hy which to determine the amount of 
the excise tax to he paid for the privilege of doing business in the state 
for the year 1895 (which was the year succeeding· the making of the 
report.)" 

It may be observed, however, that no prov1s10n of the statutes determines on 
what day the year for the privilege of conducting the public utility business during 
wnich the tax in question is exacted, commences. ~or has said day, been fixed 
by any decision of the courts. 
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In this connection J quote the following from :'vir. Hogan's opinion above 
ref erred to : 

"I do not lind it necessary to determine whether. i i the company 
had done business for a few days after June 30th, but had gone out of 
business on the date on which the report was required to be filed, viz., 
the first of August, it would ha,·e been liable for the tax. I incline. 
however, to the view, without officially stating it as such, that the division 
point is the thirtieth day of June; so that if a company continues in busi
ness after the thirtieth day of J nne it is exercising the privilege and is 
liable for the tax. In such a case the mere fact that after a few days 
have elapsed the company may go out of business does not change the 
result if the company had the privilege of doing business for a year or 
indefinitely in the future, and asserted that privilege by doing some 
husiness after the division date; so that if of its own ,·olition it abandoned 
the exercise of the privilege hefore the year elapsed. this would not 
detract from the value of the privilege." 

I do not find it necessary, howl'\'l'r, to decide the question as to whether 
the first day of July or the lirst day of September, the last day on which the 
report provided for in section 5470 G. C., supra, is required to be filed, marks 
the beginning of the year for which the tax is assessed. It is sufficient to observe, 
as has already been stated, that the receiver of the railroad in question wao; 
operating said railroad in respect to all classes of traffic on the first day of Sep
tember, 1916, the later of these two possible dates, and that on that date it did 
not clearly appear that the husiness of said public utility would he terminated at 
any particular time. 

In view of the foregoing it is evident that the situation presented by the 
question decided hy :\I r. Hogan in his opinion hereinbefore referred to and the one 
now under consideration may be stated as follows: The year within which some 
business must he done in order to make a railroad company liable for the excise 
tax must begin not earlier than the lirst of July ami not later than the first of 
September. In the case considered hy :\I r. Hogan, the utility, an express com
pany, the dates with respect to which are the same, had ceased doing business 
on the first of July: and in the case now under consideratoin the utility was still 
doing business on the first day of September. Therefore, neither case requires 
an answer to the possible question as to which of the two dates suggested is the 
proper one. 

I find no provision of the statutes authorizing a refunder of a part of the 
tax in case the privilege of doing business is renounced and the business discon
tinued after the commencement of the year for which the tax is assessed, and 
iu view of the holding of my predecessor above set forth I would be warranted 
in advising you that as a matter of law the tax in question as applied to public 
t:tilities in general ·is collectible in its entirety even though the business Is discon· 
tinued shortly after the commencement of the year for which the tax is asssesed. 

In view of the peculiar facts and circumstances of the case under consid
eration, however, I think an equitable deduction from the claim for the tax for 
the entire year should be allowed. I understand that ~1r. Torpy, as receiver 
for said company, is authorized and has offered to pay the tax for four months. 
or one-third of the current year, and I, therefore, recommend that this fractional 
amount, properly computed in the manner prescribed by section 5486 G. C., supra, 
and at the per cent therein named, be accepted. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney-General. 
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2114 . 

. \PPROYAL. LEASES OF CERT.-\IN CA;\AL AXD RESERVOIR LANDS 
TO THE KORTH\\'ESTER;\ OHIO LIGHT CO:\IPAKY AND HOWARD 
G. GOODWIX. 

CoLL'MBL'S, OHIO, December 16, 1916. 

Ho~. FRANK R. FAL'\'ER. Superintendent of Public TVorks, Columbus, Ohio. 

DEAR SIR :-I acknowledge the receipt of your communication of December 
13. 1916, transmitting to me for examination a lease to the Northwestern Ohio 
Light Company of certain canal lands at Delphos, and also a lease to Howard G. 
Goodwin of certain reservoir land in Summit county. 

I find these leases to he in regular form and am. therefore, returning the 
~ame with my approval endorsed upon the triplicate copies thereof. 

Respectfully, 
Eow ARD C. TeRNER, 

A I forney-General. 

2115. 

PROSECUTING ATTOR;\EY-WHEN SAID OFFICER MAY ACCEPT 
E:\IPLOYMENT FROM COUl,;"CII~ OF. VILLAGE-LIMITATIONS OF 
STATUTES AS TO SUCH El\!PLOYMENT DISCUSSED-VILLAGE 
COUNSEL. 

The prosecuting attorlley of a coullt:,• may not accept emplo}'ltUnt from the 
coullcil of a village ill such coullfy, acting uuder authority of sections 4220 G. C., 
to represent such '1.-i!lagc i11 a;;_v ;nailer in which the interest of the village is 
adverse to that of the county. township, school district or other taxing district 
in said COUll{_\'. or to that of either of the boards IIIL'ntiolled ill section 2917-1 C. C .. 
or in any matter involving the taxillg authority of the council of said ·village and 
coming before the coullfJ' budget commissio11, but said prosecuting attorney may 
accept employment from the council of said z•illage in matters iuvolviug the rights 
of the 'i.'illage which are outside and iudependeut of the relations aboz•e referred 
to, where the rendering of ser<:ice by said prosecuting atfornc:!i in his personal 
rapacity as an attorney at law to such 'i.'illage will not conflict directly or indirectly 
with the full performallcc of his official duties as proscczlfin!J attorney of the 
cou11ty. It would be proper to place in such a contract of employment a provisioi1 
to the effect that the employment by the 1•illagc CO!IIlcil shall not e.rteud to a11y 
matter which may dircrtly or iudirectl:.· conflict with the perfonnaltcc of the 
official duties of such prosrcutiuy attonzc_\'. 

CoLl'MRL'S, OHIO, December 16. 1916. 

HoN. DEAN E. STANLE\', Prosecuting Atton1cy, Lebanou, Ohio. 

DEAR SrR :-Your letter of December 8 is as follows: 

"Is it lawful for a prosecuting attorney of a county in this state to 
accept employment, under section 4220 of the General Code, as legal coun-
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sci for a village and the officers thereof, for a stated period of time, when 
such village is located within his county? .\nd would such employment 
he incompatible with his holding the office of prosecuting attorney? 
\\' ould it be proper to place in the contract oi employment a provision to 
the effect that the employment by the village council should not extend 
to any matter which might directly or indirectly, conflict with the duties 
of such prosecuting attorney?'' 

Section 4220 G. C. provides : 

"\Vhen it deems it necessary. the dllage council may provide legal 
counsel for the village, or any department or official thereof, for a period 
not to excec<l two year;;, and prm·ide compemation therefor." 

By proYision of section 2917 G. C the pru,ecutin-.;- attorney of the county is 
made the legal adviser of the county con1missioners and all other county officers 
and county boards and any of them may require of him written opinions or 
instructions in matters connected with their official duties. He is required to 
prosecute and defend all suits and actions which any such officer or board may 
direct or to which it is a party, and no county officer may employ other counsel 
or attorney at the expense of the comity except as provided in section 2412 G. C. 
By the further provision of said section 2917 G. C. the prosecuting attorney is 
made the legal adviser for all township officers, and no such officer ri1ay employ 
other counsel or attorney except on the order of the township trustees duly 
entered upon their journal, in which the compensation to he paid for such legal 
services shall be fixed. 

Section 2917-1 G. C. (106 0. L 452) makes the prosecuting attorney the 
legal adviser of the board of deputy state supervisors of elections, or the board 
of deputy state supervisors and inspectors of elections, as the case may be, of 
his county and requires him to prosecute and defend all suits. actiom or pro
ceedings which said board may direct or to which it is a party. 

By provision of section 4761 G. C. the prosecuting attorney of the county is 
the legal adviser of all hoards of education of the county which he is serving, 
except boards of education in city school districts, and said provision of said 
section makes the prosecuting attorney the legal counsel of such boards or the 
officers thereof in all civil actions brought by or against them and he is required 
to conduct such actions in his official capacity, except in the case when such civil 
action is between two or more boards of education in the same county. in which 
case the prosecuting attorney shall not he required to act for either of said 
boards. The authority of a board of education in such case to employ an attorney 
other than the prosecuting attorney is recognized in section 2918 G. C., the first 
part of which provides that: 

"Nothing in the preceding two sections shall preYent a school board 
from employing counsel to represent it, but such counsel, when so 
employed, shall be paid by such school board from the school fun·d." 

The prosecuting attorney is ex officio a member of the county budget com
mission under provision of section 5649-3h G. C. (106 0. L. 180.) 

In view of the foregoing provisions of the statutes it is evident that the 
prosecuting attorney of a county, in the performance of his duties therein pre
scribed, could not consistently represent a Yillage in such county in any matter 
in which the interest of the village would be ad,·erse to the county. township, 
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school district or other taxing district above referred to, or in anv matter involv
ing the taxing authorit): of the council of said village and c01~1ing before the 
county budget commission of which, as has already been noted, the prosecuting 
attorney is ex officio a member. I am of the opinion that as to all such matters 
the prosecuting attorney of the county could not consistently represent the village 
and could not. therefore, accept employment from the council of said village acting 
under authority of section 4220 G. C., supra. 

However, in matters involving the rights of such Yillage which are outside 
and independent of the relations abo\·e referred to, as, for instance, where the 
interest of the village is adverse to that of an individual or where the proper 
performance of a contract hetwct•n said Yillage and an individual, firm or corpo
ration is in dispute. it is eYident that the rendering of service by the prosecuting 
attorney in hi' personal capacity as an attorney at law to ~uch a village would not 
necessarily conflict with the performance of his official duties, and if it should 
appear that his employment hy the council of a village in the county under 
authority of section 4220 G. C. in connection with these matters last above referred 
to does not conflict directly or indirectly with the performance of his official 
duties as prosecuting attorney of the county and that the rendering of service 
according to the terms of such employment will not interfere in any way with the 
full performance of said official duties. I can see no objection to such employ
ment and I am of the opinion that as to said latter matters and subject to the 
limitations above set forth the prosecuting attorney of the county may accept 
employment from the council of a village. within such county, acting under 
authority of said section 4220 G. C. 

Answering your question specifically. I am of the opinion that the prosecuting 
attorney of the county may not accept employment from the council of a village 
in such county, acting under authority of section 4220 G. C. supra, to represent 
such village in any matter in which the interest of the village is adverse to that 
of the county, township, school district or other taxing district in said county, 
or to that of either of the boards mentioned in section 2917-1 G. C. supra, or in 
any matter involving the taxing authority of the council of said village and coming 
before the county budget commission, hut that said prosecuting attorney may 
accept employment from the council of said village in matters involving the 
rights of the village which are outside and independent of the relations above 
referred to. where the rendering of service by said prosecuting attorney in his 
personal capacity as an attorney at law to such village will not conflict directly 
or indirectly with the full performance of his official duties as prosecuting at
torney of the county. I am of the further opinion that it would be proper to 
place in the contract of employment a prm·ision to the effect that the employment 
by the village council shall not extenrl to any matter which may directly or indi
rectly conflict with the performance of the official duties of such prosecuting 
attorney. 

Respectfully, 
Eow ARD C. TURNF.R, 

A ttome:y-Ge11eral. 

30-Vol. 11.--A. G. 
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2116. 

APPROVAL, SUPPLE1IEXT AL COXTRACT FOR COXSTRUCTION AXD 
CO~IPLETIOX OF COTTAGE i\TO. 4 AT l\IASSILLOX STATE 
HOSPITAL. 

CoLeMBt:S, OHIO, December 16, 1916. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR :-I have gone over the supplemental contract entered into on the 
16th day of September, 1916, by the Ohio Board of Administration and the 
Cullen & Vaughn Company, relative to the construction and completion of cot
tage Ko. 4 at the Massillon state hospital, and have this day approved the same 
and am returning the said contract with my approval duly endorsed thereon. 

2117. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 

DITCH :MAPS-COUNTY CO~D<IISSIOXERS ARE NOT AUTHORIZED 
TO CONTRACT WITH COUXTY SURVEYOR FOR l\IAKIXG SA~IE. 

Under the facts as submitted, the county commissioners of Hardin county 
were not authori:::ed to contract with the county surveyor for the making of ditch 
maps, and pa:yments to such county surveyor on acccou11t of said contract were 
unauthori:::ed. The transaction does not, however, fall within the purview of 
section 12910 G. C. 

CoLUMBes, OHIO, December 18, 1916. 

HoN. DONALD F. l\!ELHORN, Prosecuting Attorney, Kenton, Ohio. 

DEAR SrR :-Your request for an opinion, under date of November 29, 1916, 
reads as follows: 

"Mr. Edwin E. Hall, state examiner, on page 82 of his 1916 report 
of examination of Hardin county offices, makes a finding against ex-Sur
veyor L. R. Anspach, for the reco~ery of $375.00, paid said Anspach for 
ditch maps made by him while acting as surveyor of Hardin county. 
Said finding sets forth the whole transaction between the county commis
sioners and Mr. Anspach, and is in words and figures following: 

"'DITCH MAPS. 

"On the commissioners· journal under date of December 28, 1914, 
appears . the following: 

"In the matter of contract with L. R. Anspach, December 28, 1914. 
"This day the commissioners contracted with L. R. Anspach to con

struct maps of each of the fifteen (15) townships of Hardin county, to 
scale of four inches to the mile, showing the exact location and water
shed of all county ditches to date, same to be indicated by the name and 
number of the ditch and the volume and page of the ditch record in which 
said ditch is recorded. Said maps to show the farm lines and owners' 
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names as near to date of construction as possible. Also that two copies of 
Van Dyke black lines prints be made oa canvas, one copy to be placed 
in the county commissioners' office and one in Hardin county surveyor's 
office. The sum of the contract not to exceed the expenditure of the 
sum of $375.00. 

"(Signed) L. R. ANSPACH. 
"(Auditor's certiticate attached.) 
"Under and by virtue of the foregoing contract, County Surveyor 

L. R. Anspach made the maps designated and was paid the following 
amounts: 

"Date. 
"1915. 
"Jan. 9 

":\pr. 10 

\Varrant. To \Vhom. Purpose 

27919 L. R. Anspach Partial estimate ditch maps 
29145 L. 1{. Anspach Final estimate ditch maps 

Amount 

$ 75.00 
300.00 

"Total ---------------------- ------------------------_- ---_-- -----$375.00 

"Your examiner knows of no law authorizing the making of such a 
contract. The only ditch maps that we know of are those provided by 
sections 6454 and 6456 G. C., and the provision for maps in section 
6565-9, a special act concerning joint ditches. ~one of these sections provide 
for maps such as were made and paid for. 

"Finding: 
"In consideration of the facts it is held that the sum of $375.00 was 

appropriated without any authority in law and that the same should be 
paid into the county treasury hy ex-Surveyor L. R. Anspach. 

"Before submitting my questions I would supplement the information 
contained in the above quoted excerpt by saying, first, that the ditch 
maps in question are of great utility in the surveyor's office; secondly, 
the price paid is reasonable, in view of the labor involved in their prep
aration; thirdly, the contract was let in good faith on the part both of 
the county commissioners and ~Ir. L. R. Anspach. 

"I desire to know, first, whether the county commissioners had the 
legal right to enter into a contract for the purchase of said ditch map!r; 
and, secondly, wlrether said contract comes within the purview of Code 
Section 12910." 

Sections 6454 and 6456 G. C., referred to by :\Ir. Hall, are a part of the law 
relating to single county ditches and authorize the county commissioners, in case 
they find for any specific improvement petitioned for, to direct the county sur
veyor to make, among other things, a profile and plat of the proposed improvement, 
the plat to be drawn upon a scale sufficiently large to represent the meanderings 
of the proposed improvement and to distinctly show boundary lines, names of 
owners and other similar information. 

In referring to section 6565-9 G. C., l\Ir. Hall evidently intended to refer to 
section 6563-9 G. C., which section is a part of the law relating to joint county 
ditches, and authorizes the making of a map showing all the lands benefited by any 
specific projected improvement, together with a description thereof, including the 
acreage and names of owners. None of these sections could be so construed as 
to authorize a contract of the character referred to in your communication. I 
know of no other section of the General Code authorizing the making of such a 
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contract, and it is my opuuon, in answer to your first question, that the commis
sioners were without legal right or authority to enter into the contract in question. 

This conclusion is strengthened by the fact that during the period of time 
beginning December 28, 1914, the date of the contract between the county com
missioners and Mr. Anspach, and ending April 10, 1915, the date of final payment 
on account of the completion of said contract, l\lr. Anspach was allowed and 
paid a fee of $5.00 for each working day, the work being done on bridges, roads 
and ditches, and the allowance made under section 2822 G. C. During the same 
period Mr. Anspach was also compensated at the rate of $25.00 per month as 
tax map draughtsman, under authority of sections 5551 and 5552 G. C. These 
facts are set forth by you in a communication dated December 8, 1916, replying 
to my request for additional information. Even if the county commissioners were 
authorized to employ the county surveyor to make ditch maps, the county sur
veyor would not be authorized to do the work while supposedly employed con
tinuously with other official duties and while being compensated for the same upon 
a basis requiring all his time. 

Section 12910 G. C., referred to by you m your communication, reads as 
follows: 

"Whoever, holding an office of trust or profit by election or appoint
ment, or as agent, servant or employe of such officer or of a board of 
such officers, is interested in a contract for the purchase of property, 
supplies or fire insurance for the use of the county, township, city, village, 
hoard of education or a public institution with which he is connected, 
shall be imprisoned in the penitentiary not less than one year nor more 
then ten years." 

A reference to the terms of the agreement between the county commis
sioners of Hardin county and L. R. Anspach indicates that the contract cannot 
be regarded as one for the purchase of property or supplies or fire insurance 
and for this reason it is my opinion, in answer to your second question, that the 
contract referred to by you does not come within the purview of section 12910 
G. C. The contract is to be regarded merely as one for the services of 11r. Anspach 
in the making or constructing of certain maps. The thing for which the com
missioners agreed to pay was the time and services of l\lr. Anspach, and section 
12910. G. C. could not be regarded as applicable for the reason that under the 
contract in question the county did not acquire "property" or "supplies" in the sense 
in which those terms are used in the section in question 

Respectfully, 
EDWARD C. TURNER, 

Attorney-General. 
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2118. 

JOIXT COUXTY ROAD DIPRO\"E:\IEXT-PROPORTIONS OF EX
PEXSES PAYABLE BY EACH COUXTY ~lUST BE RAISED BY SAME 
;\IETHOD IN EACH COUNTY-JOINT BOARD NOT LIMITED IN 
ITS POWER TO COXTRACT WITH VARIOUS BOARDS OF TOWN
SHIP TRUSTEES-:\IAY OR :\lAY XOT CO:\'TRACT WITH BOARDS 
INTERESTED .. 

IYherc a joint board of cowtty commtsstoners, either upon a petitio'~ or by 
twanimous 'i.'Otc and without the presentation of a petition, determines to make 
a road improvemeut and specially assess any part of tlze cost thereof, adopting 
for that purpose auy one of the methods provided in section 6919 G. C., the 
respecti'i/C proportions of the compeusation, damages, costs 011d expenses pa)•able 
by each county must be raised b:y the same method in each county. 

IVhere a joint board of cormty commissiouers, proceediug without a petitio11 
aud by a zwauimous <.•ole, determines to construct a road improvement, which 
impro<.,ement u•ill uccessarily extend into at least two townships, and further 
determines that the entire cost of the improt•eJuent shall be paid by general taxa
tion and without any special assessments, the joint board is not limited in its power 
to contract with township lrztslees to the making of a contract with each board 
of trustees and im·oh·iug the paymeut by it of the same proportion of the cost 
and expeuse assumed by the other interested board or boards of township trustees, 
but may make contracts with the se1•era/ interested boards of township trustees, 
calling for the payment of var)•ing proportions of the cost, or may make a contract 
~uith one iuterested board of trustees without making any contract whate'iJer with 
the other interested board or boards. 

CoLUMBl"S, OHIO, December 21, 1916. 

Hox. EARL K. SoLETHER, I'roscculiug Attorney, Bowling Green, 0/zio. 
DL\R SIR :-I acknowledge the receipt of your inquiry of December 4, 1916, 

which is as follows: 

"Proceedings for a joint county road improvement arc being con
templated by the \\" oOll an!l Seneca county hoards of county commission
ers. The proposed road improvement being on the county line between 
\Vood and Seneca counties for a distance of six miles, and lying between 
Jackson township in Seneca county and Perry township in Wood county. 

"Heretofore, all roads improved in Jackson township, Seneca county, 
have been built by a general levy over Jackson township. The roads in 
Perry township heretofore have been constructed by a levy of two-fifths 
agairrst the land owners within one mile of the improvement and three
fifths against the township. This improvement is to be constructed by 
the joint board hy resolution and not upon petition. Further, the commis
sioners of Seneca county have agreed with the trustees of Jackson town
ship, that they will pay ten per cent, of Jackson township's share of 
constructing this improvement, the balance of Jackson township's share 
to be assessed against Jackson township. 

"I have before me your opinion Xo. 1441, dated March 30, 1916, 
which states that you are of opinion that 'the respective portions of the 
costs and expenses payable by each county must be raised by the same 
method in each county. which method is to be set forth in the petition 
when the board is acting upon a petition and is to be determined by the 
board when acting without a petition.' 
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"The joint board has asked my opinion concerning this matter as 
they wish to proceed under a resolution and pay the damages, costs, etc., 
as outlined by me in my first statement. As this question is one which is 
of general interest over the state, I, therefore, respectfully solicit your 
opinion thereon. 

"The question is then, whether the joint board, after granting the im
provement under a resolution, is at liberty to allow each county to choose 
its own method of assessment. 

"In connection with this, I wish to call your attention to section 
6921 G. C., section 100 of the Cass road law, section 6927 G. C., section 106 
Cass road law, 6928 G. C., section 108 Cass road law. , 

"In your opinion No. 1441 you do not mention either of the foregoing 
sections. It would seem from reading sections 6921, 6927 and 6928 G. 
C., that the legislature has enacted a law which is applicable to just such 
a case as we have here. 

"The intention of the joint board in this case is to enter into an 
agreement with the trustees of the respective townships to pay for the 
improvement as hereinbefore set forth." 

Opinion No. 1441, referred to by you and rendered by this department on 
l\Iarch 30, 1916, to Hon. Franklin ]. Stalter, prosecuting attorney of Wyandot 
county, and Hon. Donald F. ::\Ielhorn, prosecuting attorney of Hardin county, 
dealt with the situation presented where it is proposed by a joint board of county 
commissioners, either upon a petition or by unanimous vote without a petition, 
to pay the compensation, damages, costs and expenses of an improvement in 
some one of the several methods provided by section 6919 G. C. The opinion is 
not specifically so limited, but was intended to apply only where one of the 
methods of payment provided by section 6919 G. C. was adopted and some part 
c.f the compensation, damages, costs and expenses specially assessed, and the ref
erences in the opinion to special assessments indicate its limitations. I still adhere 
to the view expressed in the opinion in question and for the reasons fully set 
forth therein advise you that where a joint board of county commissioners, either 
upon a petition or by unanimous vote and without the presentation of a petition, 
determines to make an improvement and specially assess any part of the cost 
thereof, adopting for that purpose any one of the methods provided in section 
6919 G. C., the respective proportions of the compensation, damages, costs and 
expenses payable by each county must be raised by the same method in each 
county. 

~ection 6921 G. C., referred to by you, was not considered in opinion No. 
1441 G. C., supra, for the reason that such section is intended to apply where a 
board of county commissioners, or joint board, proceeds by unanimous vote and 
without a petition and determines that all the compensation, damages, costs and 
expenses shall be paid by general taxation. The language of the section in 
question, to the effect that the county commissioners, or joint board thereof, may 
enter into an agreement with the trustees of the township or townships in which 
said improvement is in whole or in part situated, whereby said county and town
ship, or one or more of them .. may pay such proportion or amount of the damages, 
costs and expenses as may be agreed upon between them, is sufficiently broad 
to warrant the conclusion that where a joint board of county commissioners is 
constructing an improvement of the character referred to by you, that is to say, 
a road upon a county line, and where it has been determined that the entire 
cost shall be paid by general taxation, then the joint board may make agreements 
of a different character with the two or more interested townships, and looking 
•toward the assumption by such townships of varying proportions of the total 
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cost: or the joint hoard may make an agreement of this character with one 
intere.;terl hnarrl of township tnbtee' anrl refrain from making a similar agree
ment with the other interested hoard nr hoards of trm;tees. 

I, therefore, advise you that where a joint hoard of county commissioners, 
proceeding without a petition and hy a unanimous vote, determines to construct 
an imprm·ement. which improvement will neces:.arily extend into at least two 
townships, and further determines that the entire cost of the improvement shall 
be paid by gennal taxation atHI without any special assessments, the joint board 
is not limited in ih power to contract with towm-hip trustees to the making of a 
contract with each huard of trustees and involving the payment by it of the same 
proportion of the cost and expense a,;sumed b) the other interested hoard or 
hoards of township trustees. hut may make contracts with the several interested 
boards of township trustees, ..:alling for the payment of varying proportions of the 
cost, or may make a contract with one interested hoard of trustees without making 
any contract whatever with the other interested board or boards. As above set 
forth, however, this conclusion does not apply where any one of the several 
methods of payment set forth in section 6919 G. C. is adopted and where some 
portion of the compensation, damages, costs and expenses is therefore to be 
specially assessed. Respectfully, 

2119. 

Enw ARD C. TURNER, 
Attorney-General. 

APPROVAL, RESOLUTIOX FOR DlPROVDIEXT OF BARBERTON
GREENWICH ROAD IX HURON COU~TY. 

CoLt:MBl:S, OHIO, December 21, 1916. 

HoN. C:T.T'I:TO~ CowEN", State Highway Commissio;zer, Culu111vus, Ohio. 

DEAR SIR :-I have your communication of December 18, 1916, transmitting to 
me for examination final resolution relating to the improvement of section ''B" 
of the Barberton-Greenwich road, Petition X o. 2520, I. C. H. No. 97, Huron 
county. 

I find this resolution to be in regular form and am, therefore, returning the 
same with my approval endorsed thereon. 

Respectfully. 
EDWARD c. Tt:RNER, 

A ttontey-Getural. 

2120. 

APPROVAL. LEASES OF CERTAIX RESERVOIR AXD CA!\AL LANDS 
TO ALVA R. JOXES AXD T.V. TAYLOR,RESPECTIVELY. 

CoLUMBt:s, OHIO, December 21, 1916. 

Hox. FRAXK R. FA1..'\'EK, Superiutc11de~tt of Public Works, Columbt~s, Ohio. 

DF..\R SIR :-I acknowledge the receipt of your communication of December 



1928 OPINIONS 

12, 1916, transmitting to me for examination a lease to . \Iva B. Jones of certain 
reservoir lands at Indian Lake, valued at $3,000.00, and also a lease to T. V. 
Taylor of certain canal lands at Troy, valued at $200.00. 

I find these leases to be in regular form and am, therefore, returning the 
same with my approval endorsed upon the triplicate copies thereof. 

Respectfully, 
Eow ARD C. TuRNER, 

A ttomeJ-General. 

2121. 

LAXD REGISTRI\TJOX-RULES TO BE FOLLOWED WHICH GOVERN 
DISPEXSING WITH CO:\lPLETE RECORD IX PROBATE COURT OF 
SUCH PROCEEDIXGS. 

The following rules govern the dispensing with a complete record of lanr{ 
regist1·ation proceedings in the probate court: 

l. When an independent application for registration is dismissed without prej
udice no complete record of the proceedings may be made except upon the order 
of the party and pa;yment of the official fee. 

2. When a "separate cause of action" for registration set up in a petition for 
partition or to sell land to pa)' debts is dismissed without prejudice, and the main 
case proceeds to judgment 'or is dismissed otherwise than without prejudice, the 
complete record of the main case need not include a11Y of the proceedings for 
registration excepting so much of the petition as relates thereto, and the entry 
of dismissal of the application for registration; when the main case is subse
quently or contemporaHeously dismissed without prejudice no complete record 
should be made at all. 

3. In no case has the probate court discretionary power to dispense with the 
maki11g of a complete record in registration proceedings, but discretionary power 
does exist in such court to dispense with complete recordation of copies of vol!tm
inous papers, etc., attached to plcadiugs. 

4. !11 no other case is there aut/writ)• to dispense with the making of a com
plete record in registration proceedings in the probate court. 

CoLCMBes, Omo, December 21, 1916. 

Hox. H.oGER D. H.\ Y, Prasccutill!l .I !toniC.\'. ])cjiaucc. Ohio. 

DEAR SJR :-I have your letter of recent date submitting the following inquiry: 

"Since the Torrens law was enacted se\·eral suits have been brought in 
the probate court of Detiance county, Ohio. to have real estate owned 
by decedents registered and for authority to sell such real estate for pur
pose of obtaining money with which to pay debts and costs of administra· 
tion. 

"Shortly after the enactment of the Torrens law the late Humphrey 
Jones of \\'ashington C. H .. caused to be issued and circulated a pamphlet 
in the nature of a short treatise on the Ohio title registration law; in this 
pamphlet ::\1 r. Jones lays down the doctrine that in proceeclings to register 
title and sell real estate to pay debts of a decedent estate that the probat,. 
court may dispense with the making of a complete record. 
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"If the probate court can dispense with the making of a complete 
record in a proceeding therein to register title and obtain an order to 
sell real estate to pay debts of decedent estate. the revenue of the county 
derived from court costs will he considerably reduced. 

"\Vhile I have found authority for the court of common pleas to dis
pense with the making of a complete record in certain cases, I have been 
unable to find any authority other than the opinion of :\I r. Jones for the 
probate court to dispense with a complete record . 

. "If you will render an opinion on the question of the right of probate 
courts to dispense with the complete records in the Torrens law proceed
ings, the favor will he much appreciated." 

The general power of a probate court lo dispense with the making of a com
plete record in any case within its jurisdiction must he determined by a considera
tion of the following sections: 

"Section 1594: The following hooks shall he kept hy the probate 
court: * * * 

''A final record, which shall contain a complete record in each cause 
or matter of the petitions, answers, demurrers, motions, returns, reports, 
verdicts. awards, orders and judgments, which shall be made and com
pleted within ninety days after the Jinal order or judgment has been made 
in such cause or matter. * * * 

"Section 11212 G. C. The provisions of law governing civil pro
ceedings in the court of common pleas. so far as applicable, shall govern 
like proceedings in the· probate court, when there is no provision on the 
subject in this title. 

"Section 11605 G. C. (Applicable primarily to the common pleas 
court) : Except as hereinafter provided, the clerk shall make a complete 
record of every cause as soon as it is finally determined, unless such 
record, or some part thereof, he waived. 

"Section 11607 G. C. The record shall be made up from the petition, 
the process, return, pleadings subsequent thereto. reports, verdicts, orders, 
judgments and all material acts and proceedings of the court. If items 
of an account, or copies of papers attached to pleadings, are voluminous, 
the court may order the record to he made hy abbreviating them or in
serting a pertinent description thereof, or by omitting them entirely. 

"Section 11611 G. C. .\ complett: record shall not be made: 
"1. \\'hen action has been dismissed without prejudice to a future 

action; 
"2. In actions in which, in open court, at the term at which the final 

order or judgment is made. both parties declare their agreement that no 
record shall be made. 

"Section 11612 G. C. \Vhen an action has been dismissed without 
prejudice to a future action. the clerk shall make a complete record of the 
proceedings, upon being paid therefor by the party requesting it." 

It is apparent, I think, at a glance that the probate court can have at most 
no greater power to dispense with the making of a complete record of any case 
than that possessed hy the court of common pleas. I am of opinion that the com
bined effect of the sections ahove cited is such that the power of the probate court 
at least in the exercise of its general jurisdiction is the same as that of the com
mon pleas court. Therefore, so far as these sections are concerned the probate 
court may dispense with the making of a complete record only when an action 
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has been dismissed without prejudice to a future action or when in open court 
and within term time "both parties declare their agreement that no record shall be 
made." Howe\·er, if the exhibits, etc., are voluminous the probate court as well 
as the common pleas court may order them abbreviated in the complete record or 
omit them therefrom entirely. 

It remains, however, to be determined whether or not the special proceeding 
to which your inquiry relates is of such a character as that the general powers 
of the probate court as above described may be exercised therein. 

At the outset it may be remarked that the powers of the probate court as 
such in the particular inquired about by you are as extensive as those of the com
mon pleas court. This is made apparent by the provisions of section 1 of the so
called Torrens law, being section 8572-1 G. C. as amended 104 0. L. 146. That 
section provides as follows : 

"Loncurrent jurisdiction. except as otherwise provided, is hereby con
ferred upon the common pleas and probate courts in all matters arising 
under this act. The probate court, for the pu1·pose of this act and as to 
the jurisdiction hereby conferred, shall have all the powers, both at law· 
and in equity, of a court of general jurisdiction." 

Because the jurisdiction to he exercised under the Torrens law is concurrent 
in the two courts therein mentioned and because the powers of the probate court 
when exercising such jurisdiction are to he those of a court of general jurisdiction 
(and the only court of general jurisdiction under the constitution and laws of 
Ohio is the common pleas court) it is made nry clear that no distinction can be 
drawn between the power of a probate court and the power of a common pleas 
court when acting under the Torrens law. The question submitted by you, there
fore, is to be answered by determining whether any court in which a proceeding 
for the registration of title may be brought has authority to dispense in whole or in 
part with the making of a complete record thereof. 

I find it unnecessary for the present purpose to describe in detail the theory 
and practical operation of the so-called Torrens land law originally enacted in 103 
0. L. 914. It is sufficient to observe that the jurisdiction and proceedings therein 
provided for culminate in a decree of registration a certified copy of which, re · 
qui red to be filed immediately upon the entry thereof in the office of the county 
recorder, seems to constitute the ''registration" at which the whole proceeding is 
aimed. (See section 23 of the act, section 8572-23 G. C., 103 0. L. 936.) 

The provisions of the related sections make is absolutely clear that a final 
record of the proceeding for registration or of the cause in which registration 
may be prayed for as incidental or ancillary relief is not a prerequisite to regis
tration as such. Section 22 of the act, section 8572-22 G. C. as amended 104 0. L. 
146, prO\·ides in \'ery explicit terms for the making of the jurisdictional act that 
underlies registration. In part it is as follows: 

"If the court after a hearing finds that the applicant has title in whole 
or in part * * * and proper for registration, then to the extent of 
the title so found a decree of confirmation and registration shall be eutered, 
which shall have the effect oi a decree in rem and, subject only to 
(certain) exceptions * * * shall bind the land and all interests, rights, 
and estates therein and liens and charges thereon and * * *- shall 
be absolutely conclusive upon and against all persons * * *. whether 
mentioned * * * or included in the general description, 'all other 
persons if any, having any right or interest in or lien upon the lands or 
any part thereof,' and whether * * * unknown or unascertained 
* * * ,, 
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"Every decree of registration shall bear date * * * and shall be 
signed by the clerk. * * * The decree shall be stated in a form conven
ient for transcription upon or binding in the register of certificates of 
title hereinafter mentioned, and in a form ~uitahle to constitute it a cer
tificate of title * * * 

The next succeeding section already referred to provides that: 

"Immediately upon the entry of the decree of registration, the clerk 
shall send a certified copy thereof * * * to the recorder of deeds for 
the county in which the land or any part thereof lies, and the recorder 
shall transcribe or hind the decree in a book to be called register of titles, 
in which a leaf or leaves in consecutive order shall be devoted exclusively 
to each title * * * The entry made by the recorder in this book in 
each case shall be the original certificate of title, and shall be signed by 
him * * * ." 

From these sections it is clear that the Torrens act does not of itself require 
the making of a complete record as a condition of registration. 

On the other hand it is equally clear to me that there is nothing in the 
nature of the registration proceedit1gs provided for by the Torrens act nor in the 
provisions of the act itself which would enable any court exercising such juris
diction to dispense with the making of a complete record under any circumstances 
other than those under which it is authorized to do so generally; that is to say, 
the power of the court to take such action is no greater in registration cases 
than in other cases. The general principle then which must govern the answer 
to your question becomes established in the statement that the probate court, 
when exercising in any way the iurisdiction vested in it by the so-called Torrens 
land act, may dispense with the making of a complete record under precisely 
the same circumstances under which it might do so when exercising any other 
jurisdiction committed to it. A complete record is a final memorial of the pro
ceedings in a cause evidential in character and particular in form. It is not the 
primary record of the court's action and in the most exact sense is not the record at all. 
Were it not for the statutes which require a complete record to be made up 
save in certain cases there would he no necessity for making such record. 

Bearing in mind, then, that a complete record must be made up in all cases 
except where the cause is dismissed without prejudice and where both parties 
in open court and in term time enter their agreement that such a record may 
be dispensed with, we may proceed to an examination of the registration act 
with the inquiry as to whether or not under that act either of these circumstances 
may arise. 

Section 8572-20 G. C., being section 20 of the Torrens law, 103 0. L. 914, pro
vides in part as follows : 

"If the court finds that the applicant has not title proper for registra
tion, a decree shall be entered dismissing the application, and such decree 
may be ordered to be without prejudice, in whole or in part; but unless 
it is so ordered it shall bind the parties, their privies and the land in 
respect of any issue of fact or law which has been tried and determined. 

* * * " 
In my opinion a complete record may and should be dispensed with in all 

cases in which the application or petition for registration is wholly dismissed 
without prejudice as authorized in this section. Such action comes squarely 
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within the first provlSion of section 11611 G. C., and under that prOVISIOn and 
section 11612 G. C. the dispensing with a complete record is not discretionary 
with the court and the clerk, but it is the duty of the latter officer not to proceed 
to make up a final record except upon demand of one of the parties and payment 
of the fees therefor. But if the application for registration is dismissed without 
prejudice in part only, such a dismissal would not be a dismissal of the "action" 
without prejudice within the meaning of section 11611 G. C. and in such case a 
complete record should be made. 

It is to be obsen·ed in this connection that according to section 8572-7 G. C. 
section 7 of the Torrens law, the application to register is to be made "by petition 
as in the commencement of a civil action." 

Another question which it is necessary to answer here is as to whether or 
not the probate court has authority to dismiss wholly without prejudice an appli
cation for registration made in the course of a proceeding to sell real estate to 
pay debts, or for partition, and whether or not such dismissal would be a dis
missal of the action without prejudice within the meaning of section 11611 G. C.; 
for what I have previously said relates only to cases in which the application for 
registration constitutes the only proceeding in the cause. 

Your inquiry involves a consideration of section 8572-64 G. C., being section 64 
of the original Torrens law as amended 106 0. L. 24. The section in its present 
form provides as follows: 

"In all suits to sell an estate in fee in the whole of unregistered land 
brought by an assignee or trustee for the benefit of creditors, commis
sioners of insolvents, recei\·er, master commissioner, administrator, executor 
or other person appointed by a court and in all suits to partition unregis
tered land held in fee, proper allegations and parties necessary to a decree 
for original registration of the title to said estate may be made in the 
petition. the said allegations to he included in a separate cause of action, 
and said title, before any order of sale or partition is made or entered 
in the case may, with the approval of the court in which such action is 
pending, be registered as provided in this act, in the name of the person, 
whether living or dead, whose title is sought to be sold, or in the names of 
the tenants in common, as the case may be, except that, if the legal title 
is in any such assignee, trustee, receiver or other person appointed by a 
court, the same may be so registered and the purposes for which said legal 
title is held stated in the decree and certificate of title. * * * In any 
such suit where registration of title to land is prayed for all parties 
shall for all purposes of the case be brought before the court in the man
ner provided for original registration in other cases. The court may, for 
good cause shown, in any case provided for in this section, enter an order 
dispensing with registration or permit the withdrawal of the application 
to register." 

While this section has the effect of making the application for registration 
in the suits of which it speaks merely a separate cause of action in a conven
tional sense, yet it is apparent, I think, upon consideration that in a very real 
sense it is more than a mere separate cause of action and is in point of fact a 
separate and distinct proceeding authorized to be joined merely for the sake of 
convenience. This is true because it appears not only that the service o£ summons 
in the main proceeding to sell or to partition will not be efficacious to bring the 
natural parties to such proceedings before the court for the purpose of registra
tion; but in addition to such service of summons it is expressly required by the 
section as above quoted that such parties shall also be brought before the court 
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"in the manner provided for original registration in other cases," i. e., by pub
lication as provided by section 8572-14 G. C. and by registered letter as provided 
by section 8572-15 G. C. ~loreover, other parties may be brought into the case 
for the purpose of registration, and indeed must he. though not proper parties 
to the proceeding to sell or to partition. It is clear, therefore, that while the 
two proceedings may go on concurrently and be initiated by the same petition 
with separate causes of action they do not constitute a single civil action for the 
purpose of the code of civil procedure, but for that purpose must be regarded 
as separate and distinct actions. 

Section 8572-64 G. C. expressly authorizes the court to dispense with regis
tration in causes to which it relates and to permit the dismissal of the application 
to register. and in my opinion this authority, together with the general authority 
already referred to, is sufficient to empower the court exercising such jurisdiction 
to permit the dismissal of the application for registration without prejudice. When 
that is done the complete record of the proceeding to sell or the suit in partition 
may, and in my opinion must, be made up without recording any of the proceed
ings therein relative to registration excepting the petition, which I do not think 
should be split up for this purpose. That is to say, where the "separate cause of 
action" for registration is stated in the petition to sell real estate or for partition 
and then the proceedings in registration are dismissed without prejudice, while 
the main proceeding goes on to a conclusion. The complete record of the main 
proceeding should contain the petition in fuJI, but need not contain any of 
the other proceedings therein relative to registration, except the entry of dis
missal. 

The third question remains to be considered, namely, as to whether or not 
a complete record may be dispensed with in any registration proceedings under the 
second subdivision of section 11611 G. C. 

In my opinion this cannot be done. That provision requires the agreement 
in open court of "both parties" to dispense with the complete record. This lan
guage is appropriate only to ordinary adversary proceedings, and can have no 
reference to proceedings under the Torrens law which are purely in rem. At 
the very most the defendants in a registration proceeding are all those persons 
who may claim or have any interest in the premises desired to be registered ad 
verse to that of the applicant. It is obvious, therefore, that the language, "both 
parties," cannot apply to such a case. 

From what I have said it will be apparent that I cannot agree with Mr. 
Humphrey Jones in his broad statement that in any registration proceeding the 
court may dispense with the making of a complete record, but on the other hand 
I am convinced that under certain circumstances such a complete record may be 
dispensed with. 

To recapitulate, those circumstances are as follows: 

1. Where there is an independent application for registration under the Tor
rens law and the same is dismissed without prejudice as it may be, the probate 
judge, acting as clerk of his court or the clerk of the common pleas court, is 
not authorized to make a complete record of the proceedings thus dismissed ex
cept upon the order of a party and payment of his fees. 

2. Where, in a proceeding to sell real estate to pay debts or a suit for par
tition. a "separate cause of action" is set up in the petition applying for registration 
and such "separate cause of action" is subsequently dismissed without prejudice, 
and the main case proceeds to judgment or is dismissed otherwise than without 
prejudice, the complete record which must then be made need not include any of 
the proceedings for registration, excepting so much of the petition as relates 
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thereto, and the entry of dismissal; of course, when the main case is itself subse
quently or contemporaneously dismissed without prejudice no complete record 
should be made at all. 

3. In no case has the probate court or any other court discretionary power 
to dispense with the making of a complete record. Such a record is either to be 
dispensed with under the circumstances above stated or must be made. The court 
has no control over the matter. 

4. The probate court has, however, the authority in common with the com
mon pleas court to permit the abbreviation of a complete record in registration 
proceedings as in other proceedings, by the omission therefrom of the contents 
of voluminous exhibits, etc., attached to pleadings, as provided by section 11607 
G. C: This authority, as the section cited shows, does not extend to the omission 
of any process or pltading, but merely to the abbreviation or omission of items or 
an account (which of course does not apply in registration proceedings) or copies 
of papers attached to pleadings. 

2122. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

APPROVAL, LEASE FOR PORTION OF ABANDONED OHIO CANAL TO 
THE SCIOTO VALLEY TRACTION COMPANY. 

CoLUMBUS, OHIO, December 21, 1916. 

HoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-I acknowledge the receipt of your communication of December 

19, 1916, transmitting to me for examination a lease to The Scioto Valley Traction 
Co., of a portion of the abandoned Ohio canal. 

I find this lease to be in regular form and am, therefore, returning the same 
with my approval endorsed upon the triplicate copies thereof. 

2123. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney-General. 

JUDGE OF COMMON PLEAS CCURT-VOTES CAST FOR CONGRESS
MAN WHO HOLDS COMMON PLEAS JUDGESHIP-CONSTITU
TIONAL LIMITATION NOT APPLICABLE TO SUCH OFFICE
CERTIFICATE OF ELECTION. 

The governor is not authorized to withhold a certificate of election to the 
office of representative to congress by reas01~ of the fact that the person so electea 
is at the time a judge of a court of common pleas under authority of the laws o; 
Ohio. 

CoLUMBUS, OHIO, December 22, 1916. 

RoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 
'MY DEAR GovERNOR:-Yours under date of December 16, 1916, is as follows: 
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'"At the rect:nt election held Xovember 7, John S. Snook was elected 
to congress in the Fifth district of Ohio. It happens that he is and was 
at that time and had for some time preceding this election been judge 
of the common pleas court of Paulding county, Ohio. 

'"\\'ill you please advise me officially whether or not ).!r. Snook is 
entilled to his certificate in view of the fact that article 4, section 17 
of the constitution, and section 4826 of the General Code provides that 
'all votes for any judge for an electi,·e office, except a judicial office, 
under the authority of this state, given by the general assembly, or by the 
people shall be void.' " 

Section 14 of article IV of the constitution of Ohio provides as follows: 

'"The judges of the supreme court, and of the court of common pleas, 
shall at stated times, receive, for their services, such compensation as 
may he provided by law; which shall not be diminished or increased, dur
ing their term of office; but they shall receive no fees or perquisites, 
nor hold any other office of profit or trust, under the authority of this 
state, or of the United States. All votes for either of them for any elec
tive office, except a judicial office, under the authority of this state, given 
by the general assembly, or the people, shall be void." 

Section 4826 G. C., 103 0. L., 23, provides: 

"All general elections for elective state and county offices and for the 
office of judge of the court of appeals shall be held on the first Tuesday 
after the first Monday of Kovember in the even numbered years. All 
\'Otes for any judge for an electh·.e office except a judicial office, under 
the authority of this state, given by the general assembly, or by the people, 
shall be void." 

Tht: only change effected by the amendment in 103 0. L., 23, of the last sen
tence of section 4826 G. C., supra, was the omission of the comma after the word 
'"office" first appearing therein. This omission may have arisen from a mere inad·· 
\·ertence. Assuming, however, that such omission was intentional, it tends to 
indicate a legislative construction or a purpose to clarify this provision. If any 
effect may be given to this omission, I think it must be, at least so far as the 
statutory provision is concerned, to more clearly limit its application to elective 
offices under the authority of this state. It could, perhaps, not be argued, how
ever, that this change in the statutory provision would throw any light upon the 
proper interpretation to be given to the language of the constitution. 

Upon the question submitted my vredecessor, Hon. Timothy S. Hogan, ren
dered an opinion addressed to H on. \\' arren Gard, judge of the common pleas 
court, Butler county, Ohio, under date of October 11, 1912, found at page 2031 of 
the Report of the Attorney-General for that year, in which it was held, in refer· 
ence to article IV, section 14 of the constitution of Ohio, that: 

"Said provision also makes void all votes cast in behalf of such judi
cial officers for any elective office under authority of this state, but does 
not invalidate votes cast for an officer of the Federal government." 

It seems clear that the phrase "under the authority of this state "modifies 
the phrase "elective office" rather than the phrase "judicial office" in the same 
o;entence, by reason whereof the latter provision of said section 14 of article IV 
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is limited by its terms in its application to offices "under the authority of this 
state" and therefore has no application to offices under authority of the federal 
government. I, therefore, concur in the opinion of my predecessor, above 
referred to. 

In 1902 Hon. D. C. Badger, then judge of the common pleas court of Frank
lin county, Ohio, was elected representative to congress, a case parallel to that 
submitted by you, which was considered hy Hon. R. \\'. Taylor, then chairman 
of elections, committee No. 1, of the national house of representatives, who was 
later judge of the district court of the United State~, northern district of Ohio. 
and it was by him held that the fact of l\Ir. Badger being at the time of his elec
tion a judge of the common pleas court, under authority of the laws of Ohio, 
was not ground for a contest of his election. 

In view of the opinion of my predecessor, and the precedent above cited, 
together with others of a similar character which might be mentioned, I respect
fully advise, in answer to your inquiry, that a certificate of election should issue 
to Hon. John S. Snook, therein referred to. 

2124. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney-General. 

COl\11\ION PLEAS JUDGE-ASSIGXED BY CHIEF JUSTICE OF SU
PREl\IE COURT-NOT EXTITLED TO Co:\IPEXSATIOX FOR DAY 
ON \VHICH Jl'DGl\IEXT IS E:\TERED IX CAUSE PREVIOUSLY 
HEARD, UXLESS HE .lCTC'AL/.1' HOLDS SUCH COURT OX SUCH 
DAY . 

• 1 co111111011 pleas judge assig11ed b_\' the chief justice of the supreme court 
u11der sectiou 1469 G. C. to aid in disposi11g of busiuess in some county other 
than that i11 which he resides, is entitled to the special compe11satiou of $10.00 per 
day, uuder sectiou 2253 G. C., for such days ouly as he is actually present in such 
other county, holdi11g court thereiu 1111der such assig111ueut, or ready to do so, if 
his iuability to hold court is due to the failure of the parties or their counsel to 
attend or to a11y other cause beyo11d his coutrol. Such compeusation is 110t payable 
for a day 011 ~··hich a judgme11t is e11tcred iu a cause pre1•iously heard b:y him, 
1111/ess he actually holds such court 011 such day. 

Cou:::-.!Bt.'s, OHio, December 22, 1916. 

HoN. \VILLT.\M P. HENDERSON, Co111111011 Pleas .fudge, Ke11/0il, Ohio. 

DEAR SIR :-I acknowledge receipt of your letter of December 9, in which you 
request my opinion as follows: 

"A judge of the court of common pleas is assigned by the chief justice, 
under section 1469, to aid in disposing of business in some county other 
than that in which he resides; while there, cases are submitted to him and 
held for consideration : afterwards, when his opinions and entries are pre
pared, instead of returning, he sends the papers back to the clerk to be 
entered on the journal. 



.\TTOR!'\EY-GE:>:ER..I.L. 1937 

"In such case is he entitled to receive his per diem of $10.00 under 
section 2253 for the day upon which such cases so submitted are disposed 
of and his decision entered on the journal under such assignment, although 
he was not then actually present in such county, hut sent the entries and 
other papers to the clerk as above stated?" 

Section 2253 of the General Code as amended, 104 0. L., 250, provides in part 
as follows: 

"Sec. 2253. * * * :each judge of the court of common pleas who 
IS assigned by the chief justice hy \'irtue of section 1469, to aid in dis
posing of husiness of some county other than that in which he resides, 
,hall receive ten dollars per day for each day of such assignment, and 
his actual and neces,ary expenses incurred in holding court under such 
assignment, to be paid from the treasury of the county to which he is so 
assigned upon the warrant of the auditor of such county, and the amount 
allowed herein for actual and necessary expenses shall not exceed three 
hundred dollars in any one year." 

Section 1409, to which reference is made in this section and in your letter, 
merely authorizes the chief justice of the supreme court under certain circumstances 
to "assign a judge or judges from another county in the state to aid in disposing of 
such business." 

The language requiring interpretation is the phrase "each day of such assign
tnent." 

At first blush it would seem apparent that the statutes contemplate that the 
chief justice will designate a specific number of days in his assignment. This, 
however, can scarcely be the case. The service required of the judge is to aid 
in disposing of business. Everything done hy him in disposing of such husiness is 
work done under the assignment. 

On the other hand, it would not be practicable to take account of time spent 
by the judge so assigned after his return to his own county, in the consideratiou 
of cases submitted. 

These ('onsiderations induce me to adopt the following as a working definition 
of the phrase "such assignment" as used in section 2253 G. C., vi7..: 

The time spent on the assignment referred to in section 2253 G. C. is to be 
measured by the time during which the judge actually holds court in the 
county to which he is assigned. 

The main and essential service required of the judge in "disposing of busi
ness" is holding court. The record of the court would ordinarily show the days on 
which the judge held court, and I presume that you have these considerations in 
mind in inquiring whether the day of the journal entry. which is the day on which 
the record shows that such judge holds court in the county-although a~ a matter 
of fact he is not there-should be included. 

On careful consideration I am of the opinion that your question must he 
answered in the negative. I do not think that the records of the court are to he 
conclusive evidence of the number of days spent on the assignment. On the con
trary, I think the county auditor, drawing a warrant, should require the common pleas 
judge to make a statement as to the numher of days during which he actually sat 
on the bench of the common pleas court of the foreign county and conducted the 
business of that court at the place appointed therefor. Such number of days 
constitute "days of such assignment." within the meaning of section 2253 G. C. 

This general statement. however, requires in my opinion amplification in one 
particular. It might conceivably happen that a judge, acting under such an assign-
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ment, might proceed to a county to which he had been assigned 
for the purpose of holding court, and be ready to hold court, but that 
through the failure of parties or their counsel to attend as expected, he would 
be prevented from so doing; so that the judge might remain in the foreign county 
for one or more days in readiness to hold court, and be prevented from so doing 
because of such circumstances. In such cases I believe he would be entitled to 
draw his compensation for each day so spent. 

The true principle would seem to be, then, that the judge would be entitled 
to his special compensation for such days only as he is actually present in the 
other county, holding court therein under such assignment, or ready to do so, if 
his inability to hold court is due to the failure of the parties or their counsel to 
attend or to any cause beyond his control. 

Respectfully, 
Evw ARD C. TvRNER, 

A ttonte:y-General. 

2125. 

APPROVAL, TRANSCRIPT OF PROCEEDI:'\GS FOR BOND ISSUE BY 
VILLAGE OF EATO:'\, OHIO. 

CoLGMBcs, 0Hro, December 26, 1916. 

!ndustriol Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"RE: Bonds of the village of Eaton, Ohio, for the property owners' 
share of improving \Vest ?\fain street, being ten bonds of three hundred 
and fifty dollars each. 

I have examined the transcript submitted to me relative to the above bond 
issue, also the bond and coupon form attached, and I find the same regular and 
in conformity with the provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will constitute valid and binding obli
gations of the village of Eaton. 

Respectfully, 
Eow ARD C. TURNER, 

A ttome:y-General. 

2126. 

APPROVAL, SALE OF CAXAL LAXDS TX CITY OF :\IASSILLON TO THE 
HESS-SXYDER CO.-ALSO SALE OF CANAL LANDS IN LICKING 
COUNTY, OHIO, TO DI:\fA E. :\TEARS. 

CoLGMJJGS, OHio, December 27, 1~16. 

HoN. FRANK R. FAUVER, Superi11tendent of Public W'orks, Columbus, Ohio. 

DEAR SIR :-I acknowledge receipt of your communications of December 22, 
1916, transmitting to me for examination resolutions providing for the sale of 
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certain canal lands in the city of ~lassillon, to the Hess-Snyder Co., and the sale 
of a tract of abandoned Ohio canal land in Licking countv, Ohio, to Emma E. 
Mears. · 

I find these resolutions to he properly drawn and to contain a recital of the 
necessary jurisdictional facts and I am, therefore, returning the same with my 
signature attached to the duplicate copies thereof. 

Respectfully, 
ED\\'ARD c. TL'RNER, 

A tfortrey-General. 

2127. 

APPROVAL, PUBLIC S,\LE OF C.\:\.\L PROPERTY IN CITY OF CHIL
LICOTHE, OHIO, TO THE SE.\RS AND NICHOLS CA::\:-o:IXG C01I
PANY. 

CoLt.:MBl..'S, OHIO, December 27, 1916. 

HoN. FRANK R FAUVER, Superi1rle11dent ai Public 1Vorks, Colu111btts, Ohio. 

DEAR SIR :-Under date of December 26, 1916, you submitted to me a state
ment of your proceedings relatin to the public sale of The Scars & :\ichols Can
ning Company of Chillicothe, Ohio. of a portion of the abandoned Ohio canal 
property, the sale being made under authority of section 3 of an act of the general 
assembly passed ::\fay 31, 1911, 102 0. L., 293, the act providing for the abandon
ment of certain portions of the Ohio canal and the selling and leasing of the 
lands connected therewith, and also under authority of section 13971 of the Ap
pendix to the General Code. You have also submitted to me copies of the adver
tisement made in the Daily Scioto Gazette and the Chillicothe News-Advertiser. 

I find that the sale of the land in question is authorized by the statutes, that 
advertisement of the same was duly made and that your proceedings in this 
matter are regular. I am, therefore, returning your communication with my 
signature attached to the duplicate form of approval. 

I am retaining for the files of this department the copies of the advertisement 
submitted by you. 

2128. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney-General. 

BOARD OF ADMINISTRATIOX-GIRLS' INDUSTRIAL SCHOOL--NO 
APPROPRIATION TO PAY ~L\TERXITY EXPENSES OF SUCH IN
MATES WHO ARE OUT ON PROBATION. 

The board of administratio1z has 110 available appropriation from which to 
pay materuit:y expeuses of i11mates of the girls' industrial schonl nut 011 probatioll 
or under co11tract of employmelll. 

CoLL'MBt.:S, OHIO. Decemhrr 2R, 19lt'i. 

The Ohio Board of Administration, Columbus, 0/zin. 

GENTLEMEN :-Referring to your enquiry concerning the payment of medical 
expenses incurred for the £are of girb who are inmates of the Girls' Industrial 
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School released from that institution on probation or under contract of employ
ment. permit me to advise that this matter has been receiving attention for some 
time, and in view of the condition of the law which provides for the employ
ment of a physician at the Girls' Industrial School and the further provision of the 
contract of employment: 

"That in case said girl becomes ill he will furnish her with proper 
medical care and attention and immediately notify the chief matron," 

it must be said that while the authority exists for the payment of the medical 
expenses at the home there is no appropriation available for the payment of 
extraordinary medical expenses incurred while the girl is under contract of em
ployment and not in the home, and consequently it would require the actiou of 
the general assembly before bills for such medical senices could be paid. 

I am of the opinion that your board is in better position, perhaps, than any 
one else to determine whether or not conditions are such that an effort should 
be made to have appropriate _legislation drafted to meet the conditions. 

2129. 

Respectfully, 
EDWARD c. TURNER, 

Attoruey-Gencral. 

CAXAL LAXDS-PROPOSED LEASE TO CITY OF DOVER-WHEN 
LEASE SHOULD BE EXECUTED J!IJ ~AI\lE OF CITY BY DIRECTOR 
OF PUBLIC SERVICE OR DIRECTOR OF PUBLIC SAFETY-COUN
CIL SHOULD FIRST AUTHORIZE SA::\IE. 

A proposed lease of canal la11ds to the city of Do'L·er should be executed in the 
11ame of the cit:J• director of public service, if the same relates to the water works 
department, and by the director of public safet:y, if the same 1'elates to the fire 
departme1zt. The execution of the lease should be first authori:::ed and directed 
by ordin<Ince of council. 

CoLt.:MBt.:s, Onw, December 28, 1916. 

HoN. FRANK R. FAt.:VER, Superi11te11dent of Public Works, Columbus, Ohio. 

DEAR SIR :-I have your communication of December 12, 1916, transmitting 
to me for examination a lease to the city of Dover, granting to that city the 
right to lay and maintain a single line cast iron water main under the Ohio canal 
at any point within the corporate limits of said city where the same will not 
interfere with any lock, bridge or railway crossing. The lease is signed "T. P. 
Peter, Mayor." 

Section 4211 G. C. provides that all contracts requiring for their execution the 
authority of the council of a city shall he entered into by the board or officers 
having charge of the matters to which they relate. 

Section 3956 G. C. provides that the director of public service shall manage, 
conduct and control the water works. 

Section 4328 G. C. authorizes the director of public service to make any con
tract for any work under the supervision of that department, not involving- more 
than five hundred dollars, and provides that when an expenditure within the depart-
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ment other than the compensation of persons employed therein, exceeds five 
hundred dollars, such expenditure shall first be authorized and directed by ordi
nance of council. 

Section 4368 G. C. provides that the director of public safety shall be the 
executive head of the fire department and section 4369 G. C. provides that the 
director of public safety shall make all contracts in the name of the city with 
reference to the management of such department. 

Section 43il G. C. requires that before the director of public safety creates 
an obligation involving an expenditure of more than five hundred dollars, he shall 
be authorized and directed so to do by ordinance of council. 

Referring to the lease submitted by you, it may be obsernd that while the 
total amount of rental that will be paid during the life of the lease amounts to 
only $180.00, yet the lease involves the assumption by the city of responsibility 
for damages and certain other obligations and the only safe course to follow b 
to require the council of the city to pass an ordinance authorizing either the di
rector of public service or the director of public safety to execute the lease in 
question. If the water main to be constructed is a part of the water works sys
tem of the city, the director of public service should be authorized and directed 
to execute the lease and if the water main is a part of the fire protection system 
of the city the director of public safety should be authorized and directed by 
council to execute the lease. The lease should then be executed in the name 
of the city by the director of public service or the director of public safety, as the 
case may be. If the lease is executed by the director of public service it should be 
signed as follows : 

"The City of Dover, 
"State of Ohio. 

"By--------------------------------------
"Director of Public Service." 

The modification in the note of execution in case the lease is executed by 
the director of public safety, of course, suggests itself. There is no authority for 
the execution of thf' lf'a'<f' by the mayor or, indeed, in any manner other than that 
pointed out above, and for this reason I am returning the lease without my 
approval. 

2130. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 

COUNTY COMMISSIONERS-FEES FOR COUNTY DITCHES-ONLY 
LIMITATION $300.00-SEE OPINION NO. 1743, JUNE 29, 1916. 

The coullf}' commissio11ers are entitled, under the provisions of section 6523 
G. C. to three dollars per day for the time necessary to the performance of all the 
duties prescribed by chapter I, of title lll, of part second, of the Get1eral Code, 
subject only to the /imitatio11 of three lumdred dollars in any one year, prov·:ded 
by sectio11 3001 G. C. 

CoLUMBUS, Oa10, December 28, 1916. 

HoN. R. \V. CAHILL, Prosecuting Attonrey, Napoleon, Ohio. 

DEAR S1R :-Yours under date of December 8, 1916, is as follows: 
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"I should be pleased to have your opinion as to the fees, (per diem) 
under the provisions of section 6523 G. C. as to the number of days they 
may be authorized to charge the per diem fee in the location and con
struction of a sillgle couuty ditch, to wit: whether or not they may not 
be entitled to charge $3.00 each for the following days : 

"1. For one day for the view under the provisions of section 4651 
G. C. 

"2. For one day for the hearing on the apportionment under favor 
of section 6457 G. C. 

"3. For one day for fixing the date of sale of the work of construc
tion under favor of section 6481 G. C. 

"4. For one day for approving the contracts and examining the bonds 
of contractor and approving or disapproving the same, under the provisions 
of section 6486 G. C. 

"5. For one day for meeting to determine at what time and in what 
number of assessments they will require them to be paid; and the ordering 
of the assessments to be placed on the duplicate under favor of section 
6489 G. C." 

Section 6523 G. C., to which reference is made, provides as follows: 

"For services actually rendered under the provisions of this chapter, 
the county commissioners, each, shall receive three dollars per day. All 
other officers and persons shall receive compensation for such services as 
provided in this subdivision of this chapter." 

I think your first question has reference to section 6451 G. C., which provides 
as follows: 

"The county commissioners shall meet at the place of beginning of 
the ditch, as described in the petition, on the day fixed, as provided in this 
chapter, and hear the proof offered by any of the parties affected by said 
improvement, and other persons competent to testify. They shall go over 
and along the line of the improvement, and by actual view of the ditch 
and the premises along and adjacent thereto which are to be drained or 
benefited thereby, determine the necessity thereof, and may adjourn from 
time to time and to such place as the necessity of the work may require. 
If the commissioners find for the improvement, they shall fix a day for 
the hearing of applications for appropriations of land taken therefor and 
damages that persons, affected by said improvement, may sustain thereby, 
and for the approval of the report of the county surveyor as hereinbefore 
provided for." 

It is required by the proviSions of this section that the commissioners shall 
meet at the place of beginning of the ditch on the day fixed therefor. No sp<!cific 
time is prescribed in which the commissioners are required to perform the duties 
therein imposed. It is manifestly contemplated that the performance of the duties 
so imposed may require more than one day from the provision which authorizes 
the commissioners to adjourn from time to time and to such place as the necessity 
of the work may require. N'o rule can be stated by which the number of days 
necessary to the performance of the duties prescribed by this section may be de
termined in a particular case. The commissioners are entitled to the compensa-
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tion provided by section 6523 G. C., supra, for the number of days employed in 
the proper performance of the duties prescribed in section 6451 G. C., supra, 
subject only to the provisions of section 3001 G. C., hereafter to be noted. 

"Section 6451 G. C. provides in part as follows: 

"* * * If the commissioners find for the improvement, they shall 
fix a day for the hearing of applications for appropriations of land taken 
therefor and damages that persons, affected by said improvement, may 
sustain thereby, and for the approval of the report of the county sur
veyor as hereinafter pro\·ided ior." 

By section 6454 G. C. it is provided that if the commtsstoners find for the 
improvement, they shall cause to be entered on their journal an order directing the 
county surveyor to make a survey of the improvement, and section 6455 G. C. 
provides as follows: 

''The county commissioners, by such order, shall direct the county 
surveyor or engineer to make and return a schedule of the lots and lands, 
and public or corporate roads or railroads that will he benefited, with an 
apportionment of the cost of location. and the labor of constructing the 
improvement, in money, according to the benefits which will result to each. 
In apportionint;" the costs of such imprO\·ement, the benefits to any lots 
or lands by diking them, in whole or in part, shall be considered with 
other benefits, and a specification of the manner in which the improve
ment shall Le made and completed, the number of flood-gates, waterways, 
farm crossings and bridges necessary, including kinds and dimensions 
thereof, and all county and township lines and railway crossings." 

At the hearing, the time for which is required to be fixed by section 6451 
G. C., supra, the commissioners are required to perform the duties prescribed by 
section-_ 6457 G. C., as follows: 

"If the county commtsstoners find that the apportionment, reported by 
the county surveyor, is unfair and unjust, and should not be confirmed, 
they shall so amend it as to make it fair and just, in proportion to benefits. 
If necessary, in their opinion, they may adjourn the further hearing not 
exceeding twenty days, unless for good cause, further time is necessary, 
to a day to be fixed hy them and go upon the premises, view them and 
apportion the entire cost of location and construction, or any part thereof, 
as may seem just and proper. If persons, not included in the county sur
veyor's apportionment, are found to be benefited, and are assessed by the 
commissioners, such persons shall be notified as provided in this chap
ter for the giving of notice, by the county auditor, of the filing of a peti
tion, and the commissioners, on the day fixed in said notice, shall again 
meet at the auditor's office and determine the apportionment." 

:\s in the former case no rule can be stalt'd as to the number of days neces
sary for the performance of this duty in any particular case. The commissioners 
are entitled to the compensation prescribed by section 6523 G. C. for the number 
of days necessary for the performance of the duties above prescribed, subject 
to the limitations of section 3001 G. C., as above referred to. Further duties 
which are subject to the same rule are prescribed by ~ection 6459 G. C., as follows: 

"After the apportionment by the county auditor, as provided in the 
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next preceding section, a person interested therein may apply for a re
apportionment thereof at a regular, special or called session of the county 
commiSSIOners. They shall notify all persons interested of the time and 
place at which they will meet and determine such apportionment, at least 
ten days before such meeting. and apportion it as they deem just and 
proper." 

In like manner the commissioners are entitled to the compensation above 
referred to for the performance of the sen·ices required hy sections 6461 and 6468, 
as follows: 

"(6461) The county commtss10ners, upon actual view of the premises 
shall ·fix and allow such compensation for lands appropriated as they deem 
just and equitable, and assess such damages as, in their judgment, will 
accrue from the construction of the impro\·ement, to each person or corpo
ration making application therefor as provided in the next preceding 
section and without such application, to each idiot, insane person, or minor 
owning lands taken or affected by the improvement. Such compensation 
shall be computed without deduction for benefits to any property of such 
person, or corporation. On the day set for hearing, and at the time of 
such view of the premises, they may take into consideration the appli
cation for the change or alterations as prodded in the next preceding 
section, and, if they find that the change or alterations will be equally 
beneficial, they may order the county surveyor to go upon the line of the 
improvement and survey the change or alteration." 

"(Sec. 6468) A party to the proceeding may file exceptions to the 
finding by the county commissioners that the impro\·emeut is necessary, 
or will he conducive to the public health, convenience or welfare, and 
that the line described is the best route, or to the apportionment, or to 
any claim for compensation or damages, at any time before the time 
set fo.r the final hearing of the report and apportionment. The commis
sioners may hear testimony and examine witnesses upon all the ques
tions raised by the exceptions, and may compel the attendance of the wit
nesses by subpoena therefor. The auditor, on demand, shall issue such 
subpoenas. The decision of the commissioners on the exceptions shall be 
entered upon the journal, and if they sustain the exceptions, the cost of 
the hearing thereon shall he paid out of the county treasury, and if they 
overrule them, such cost shall he taxed against the person or corporation 
filing the exception>." 

The county commtsswners are also required hy !->ection 6477 to meet to de
termine matters growing out of an appeal and verdict thereon for which service 
they are entitled to·the compensation referred to, subject to the limitations thereon 
above mentioned. The same may he said of the duties imposed by sections 6478. 
6481, 6486 and 6489 G. C. 

\Vithout further specific reference to particular sections thered, it may be 
generally observed that by force of section 6523 G. C., supra, county commission
ers are entitled to $3.00 for every day necessarily employed in the performance 
of the duties imposed by the provisions of chapter I, title III of part second of 
the General Code, and there is no statutory provision specifically limiting the 
time within which any of the duties so prescribed shall be performed. 

The total compensation which may be received by a county commissioner for 
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all ditch work in any' one year is limited by the provisions of section 3001 G. C. as 
follows: 

''* * * ln counties where ditch work is carried on by the commis
sioners, in addition to the salary herein provided, each commissioner shall 
recei,·e three dollars for each day of time he is actually employed in ditch 
work; the total amount so received for such ditch work not to exceed 
three hundred dollars in any one year, * * *" 

as held in opinion 1743, addressed to Hon. B .. -\. :\!eyers, Celina, Ohio, under date 
of June 29, 1916, a copy of which is enclosed herewith. 

Your inquiry is not susceptible of a more definite answer than that above 
stated. 

Respectfully, 
EDWARD C. TUR.-.,ER, 

A tt omey-G en era l. 

2131. 

DOMESTIC IKSURANCE CO:\IPAXY-NOT "DOIKG BUSINESS" WITHIK 
MEANING OF SECTIOK 9590 G. C.-XOT EXEMPT FROM MAKING 
REPORTS AS DO:\IESTIC CORPORATIOK FOR PROFIT U~DER 
SECTION 5495 ET SEQ. G. C.-GLOBE INSURANCE COMPANY. 

1Yhere a domestic insurance compa11y is 110/ ''doiug business" 'Within the 
meaning of sectiou 9590 G. C. and is 110t therefore "required by law to file reports 
with the superintendent of insurauce" as provided for in said section, said com
Pany is uot exempted by the proo:isiolls of section 5518 G. C. from making reports 
to the state ta.r commissiou as a domestic corporation for profit under the provi
sions of section 5495 et seq. of the General Code. 

CoLeMnes, OHIO, December 29, 1916. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLE ME=' :-1 am in receipt of your request for an opinion as follows: 

"The Globe Insurance Company, a domestic corporation for profit, 
prior to 1893 transacted business in the state of Ohio as an insurance 
company, and on April 28, 1893. it re-insured all of its outstanding business 
and has not been in business since that date. The company has not filed 
reports with either the superintendent of insurance or with the tax com
miSSIOn. Is this company exempted by section 5518 G. C. from making 
reports as a domestic corporation for profit under the 'Villis law, and is 
the commission authorized to issue the certiticate provided by section 5521 
G. C without reports and fees a~ a rlomcstic corporation for profit?" 

Section 5518 G. C. provides: 

"An incorporated company, whether foreign or domestic, owning or 
operating a public utility in this state, and as such required by law to 
file reports with the tax commission and to pay an excise tax upon its 
gross receipts or gross earnings as provided in this act, and iiiSI4Yallce, 
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fraterual belleficial, buildi11.'] aud loa11, bo11d ill<'CS/IIlCIII a11d otlzcr corpora
tions, required b:J• law to file a111mal reports witlz the superintendent of 
insura11ce, shall not be subject to the prO'i:isious of sectio11s oue Tltwdred 
and si~ to one hundred and fifteen, iuclusive, of this act." 

Section 5520 G. C. provides : 

"The mere retirement from business or voluntary dissolution of a 
domestic or foreign corporation, without tiling the certificate, provided 
for in sections eleven thousand nine hundred and seventy-four, eleven 
thousand nine hundred and se\·enty-fi\·e and eleven thousand 
nine hundred and seventy-six of the General Code, shall not 
exempt it from the requirements to make reports and pay fees or taxes 
in accordance with the provisions of this act." 

Section 5521 G. C. provides : 

"In case of dissolution or re\'Ocation of its charter, on the part of a 
domestic corporation, or of the retirement from business in this state, 
on the part of a foreign corporation, the secretary of state shall not 
permit a certificate of such action to be f1led with him unless the com
mission shall certify that all reports, required to be made to it, have 
been filed in pursuance of law, and that all taxes or fees and penalties 
thereon due from said corporation have been paid." 

From your statement of facts it appears that since April 28, 1893, the insur
ance company referred to in your inquiry has not been engaged in the business 
for which said company was incorporated under the laws of this state and has 
not filed annual reports with either the superintendent of insurance or with your 
commtsston. I am further informed by you that prior to said date said insur
ance company complied with the provisions of section 3654 R. S., then in force, 
which provisions were substantially the same as those of section 9590 G. C., now 
in force, and that said company secured the consent of the insurance department 
to the re-issuance of its outstanding business. 

Section 9590 G. C. provides in part: 

"The president or vice president and secretary of each insurance 
company organized under the laws of this or any other state, and doing 
business i11 this slate, annually, on the first day of January, or within 
thirty days thereafter,shall prepare, under oath, and deposit in the office 
of the superintendent of insurance a statement of the condition of such 
company on the thirty-first day of December then next preceding. * * *" 

I understand from you that the only business transacted by the Globe Insur
ance Company since the above mentioned date was the taking care of certain real 
estate which it owned and held pending the sale thereof and the sale of such 
securities as it had on hand at that time for the purpose of paying its obligations 
and distributing the balance to its stockholders. It cannot be said, however, that 
the sale of said property and the distribution of the proceeds of said sale was 
the doing of business within the meaning of section 9590 G. C., supra., and inas
much as said company has not been "doing busirress in this state" within the 
meaning of said statute, since said date of April 28, 1893, it has not been required 
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to file the annual report with the superintendent of insurance therein prescribed 
and I think it follows that said company has not been exempted by the above 
provision of section 5518 G. C. from making the annual report to your commis
sion as a domestic corporation for profit as required by section 5495 et seq. of the 
General Code, the material provisions of which were originally enacted in 95 0. L., 
124, being an act of the general assembly passed on April 11, 1902, and entitled 
"an act to require corporations to file annual reports with the secretary of state 
and to pay annual fees therefor," it being understood that the insurance company 
in question is a clomestic corporation for profit. 

In this connection I call your attention to an opinion of my predecessor, 
Hon. Timothy S. Hogan, rendered to your commission in 1912 (Annual Report of 
the Attorney-General for 1912, vol. I, page 633) in which it was held that the 
exceptions provided for in section 5518 G. C., supra, cannot be construed to 
include an insurance company organized for profit, which has not yet disposed 
of all its shares of capital stock, as required by law, and has not yet been licensed 
to do business by the superintendent of insurance, and therefore, is not required 
to file reports with that official. 

1 quote from said opinion as follows: 

"It is obvious, I think, that the legislature, in excluding 'insurance 
* * * and other corporations required by law to file annual reports 
with the superintendent of insurance' from the operation of the franchise 
tax, must have had in mind that without this express exclusion such com
panies would have been within the meaning of the term 'domestic corpo
ration for profit,' if, in point of fact, they were corporations for profit. 
(Some forms of insurance companies, organized under the laws of Ohio, 
are clearly corporations not for profit, but I do not understand 
that this is the case with regard to the corporations concern
ing which you specifically inquire. That is to say, section 5518, 
which contains subject matter that has always been in the \Villis law, 
since its original enactment in 1902, could not have been inserted 
throuJh an abundance of caution, but must be referred tu an intention 
to make an exception that otherwise could not exist. Therefore, I am of 
the opinion that a stock insurance company is a 'corporation for profit' 
within the meaning of section 5495, above quoted.) 

"The other sections which I have quoted make it apparent that an in
surance corporation cannot 'do business' until it receives its license from 
the superintendent of insurance, and that such a corporation does not 
become liable to make annual reports to the superintendent of insurance 
until it is engaged in business; that is, until it has reached the point 
where it requires a license. 

"Applying to these facts the express language of section 5518, supra, 
which is not at all ambiguous, it seems clear to me that an insurance com
pany which has not yet become 'required by law to file annual reports 
with the superintendent of insurance' is not exempted from the 'Willis 
law' provisions of the tax commission act. That is to say, it is not the 
mere fact that a corporation is o1·ganized for purpose of doing an insur
ance busi11ess which makes it exempt; the company must be actually 
engaged in such bushzess. 

"If any further discussion is needed it might be well to consider the fact 
that the franchise tax, as construecl in Southern Gum Company v. Laylin, 
66 0. S., 578, is a tax upon the privilege of being a corporation-the 
privilege originally conferred by the issuance of articles of incorpora-
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tion. It is not upon the privilege of doiug the business for which the 
corporation is organized, but upon the privilege which exists at the instant 
of the issuance of the articles of incorporation, and by virtue of which 
the incorporators proceed to dispose of the capital stock of the corporation 
before engaging in any business whatever.'' 

I concur in this opinion of my predecessor and I think the reasoning advanced 
by him in support of the conclusion ahm·e expressed is applicable to the case under 
consideration. In other words, inasmuch as the Globe Insurance Company has 
not been "doing business" within the meaning of section 9590 G. C., supra, since 
April. 28, 1893, I am of the opinion that said company has not heen "required 
by law to file reports with the superintendent of insurance" >ince said date and 
has not been, therefore, exempted from the provisions of section 5518 G. C., supra, 
since the time said provisions of said latter section became effecth·e in 1902. 

I am of the opinion, therefore, in answer to your question that said company 
has not been exempted, since said date of April 28, 1893, by said section 5518, G. 
C. from making reports to your commission as a domestic corporation for profit 
under the provisions of section 5495 et seq., of the General Code, and that your 
commission is not authorized to issue the certificate provided for in section 5521 
G. C., supra, until the annual reports for the years 1902 to 1916, inclusive, "have 
been filed in pursuance of law" and until "all taxes or fees and penalties thereon 
due from such corporation have been paid." 

2132. 

Respectfully, 
EDWARD c. TURNER, 

Attoruey-General. 

SECRETARY OF STATE-BILL FOR TELEGRAPH TOLLS IXSTRUCT
IXG ELECTION BOARDS TO PRESERVE BALLOTS' OF THE NO
VEl\IBER ELECTION, 1916-LEG"\L CHARGE-QUESTIOX OF VALID
ITY OF ORDER I:\DIA TERL \L. 

A charge for telegraph tolls incurred b:y the secretary of state iu collllllltlli
cating with the several boards of deputj• slate supervisors and inspectors of elec
tions and deputy slate supervisors of elections is, under the facts as submitted, a 
legal charge against funds appropriated for the use of the secretary of state for 
commtmication purposes, the validity or immlidity of the order contained in said 
communication being immaterial. 

CoLt:liiBt:s, Omo, December 29, 1916. 

Hox. A. V. DoN.\IIEY, Auditor of State, Columbus, Ohio. 

DEAR SIR :-I acknowledge the receipt of your communication of December 
?7, 1916, in which communication you inquire as follows: 

"The secretary of state, Ron. Charles Q. Hildebrant, has presented 
the enclosed bill to this office requesting the payment of $122.83 to the 
Western Union Telegraph Company. I have been advised that this service 
was rendered to him for advising the boards of election not to destroy 
the ballots until ordered by the secretary of state. 

"I returned this voucher to Mr. Hildebrant and suggested that he 
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get the attorney-general's approval of the same. The voucher was re
turned to this department with the following notation on the same: 'Above 
request refused. C. Q. Hildebrant. Secretary of State.' 

''l desire to be advised as to whether or not this is a legal charge 
against the funds appropriated to the secretary of state, and whether or not 
the statutes governing the election machinery of the state authorizes a 
payment of this nature.'' 

Section 4787 G. C. reads as follows: 

'"By virtue of his office the secretary of state shall be the state super
visor and inspector of elections and the state supervisor of elections, and, 
in addition to the duties now imposed upon him by law, he shall perforii1 
the duties of such offices as prescribed in this title." 

·while I find no express statutory provision covering the exact situation re
vealed by your letter, yet it is apparent from an examination of the current appro
priation measure that the legislature, in the passage of the same, had in mind 
the fact that the secretary of state would at times find it proper and even 
necessary to communicate with the several boards of deputy state supervisors and 
inspectors of elections and deputy state supervisors of elections, and other persons 
performing duties under his supervision or having official relations with his office. 

Section 3 of house bill No. 701, 106 0. L., 666, being an act to make general 
appropriations, and said section being especially intended to cover expenditures 
during the year ending June 30, 1917, contains the following appropriations for 
the secretary of state: 

"Maintenance * * * F7 communication, $400.00. * * *" 

In view of the general supervisory character of the duties of the secretary 
of state with reference to elections. as indicated by his title and by the several 
statutes relating to the subject of elections, to which statutes it is unnecessary 
to refer in this connection, it is my view that the secretary of state is authorized 
to expend all or any part of the appropriation referred to above for telegraph 
tolls in communicating with the >everal boards of deputy state supervisors and 
inspectors of elections and deputy state supervisors of elections upon any matter 
pertaining to the operation of the election machinery of the state, which in his 
judgment it is proper to bring to their attention. and that he has such a measure 
of discretion as to the matters proper to be so communicated that his actions are 
not subject to review. The question or whether or not the order contained in the 
telegrams was a valid one is immaterial in the present inquiry and I do not in 
any manner pass upon the validity of the order. 

It is, therefore. my opinion that the item referred to by you is a legal charge 
against the funds appropriated to the secretary of state, and referred to above, 
and that the payment in question is authorized under the statutes and the current 
appropriations measure. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney-General. 
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2133. 

APPROVAL, TRAXSCRIPT OF PROCEEDIXGS FOR BOND ISSUE BY 
VILLAGE OF LEETOXIA. 

CoLuMBl.'s, OHIO, December 29, 1916. 

ludustrial Couzmissio11 of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"RE: Bonds of the village of Leetonia, Columbiana county, Ohio, 
in the amount of $28,000.00 for the purpose of constructing a sewage 
disposal plant and connections leading thereto, being 28 bonds of one 
thousand doilars each." 

] have examined the transcript of the proceedings of council and other officers 
of the village of Leetonia relative to the above bond issue; also the bond and 
coupon form attached, and 1 find the same regular and in conformity with the 
provisions of the General Code. 

I am of the opinion that said bonds drawn in accordance with the form sub
mitted and executed by the proper officers will constitute valid and binding obli
gations of said village. 

2134. 

Respectfully, 
EDW ABD C. TURNER, 

Attorney-General. 

APPROVAL, AGREEMEXT OF CONSOLIDATIOX OF CERTAIX RAIL
ROADS KXO\VX AS THE PE:\NSYLVAXIA LIXES. 

CoLe~IBl'S, OHIO, December 30, 1916. 

HoN. CHARLES Q. HII.UEBHANT, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I have your letter of December 29 requesting my opinion as 
follows: 

"We are referring to your department agreement of consolidation of 
the Pittsburgh, Cincinnati, Chicago and St. Louis Railway Company; 
Vandalia Railroad Company; Pittsburgh, Wheeling and Kentucky Railroad 
Company; the Anderson Belt Railway Company; Chicago, Indiana and 
Eastern Railway Company, dated September 28, 1916, forming the Pitts
hurgh, Cincinnati. Chicago and St. Louis Railroad Company, and kindly 
request your advice as to whether the same is in conformity with the 
laws of Ohio and should be accepted and filed by the secretary of state 
upon presentation of a filing fee of $100,000." 

I have examined the agreement of consolidation referred to in your letter 
and advise you that the certified recitals and statements therein show that the 
procedure required by the provisions of sections 9027 et seq. of the General Code, 
authorizing the consolidation of such railroad companies, have been complied with, 
and that it is your duty to accept and file the same. 
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In 'iO advising you I han~ not considered, nor do I pass upon, the power of 
the several companies t<J consolidate under the laws of Ohio, or upon the legal 
effect of the agreement nf consolidation. Respectfully, 

EDWARD C. TURNER, 
A ttorne)•-General. 

2135. 

~IU~ICIPAL CORPORATIOX-SE\\'ERS-HO\\' COST OF ~lAIN SEWER 
~1.\ Y HE ASSESSED-HO\\' COST OF ~lAIN SEWER AXD SEW AGE 
DISPOS.\L PL\XT OUTSIDE OF ~IUXICIPAL CORPORATIOX ~lAY 
BE ASSESSED. 

Tlzc cost a11d expense of the co11structiun of a 1110ill sewer not ill excess of the· 
be11ejits dcri<:ed therefrom may be assessed upo11 tlze lots a11d lands i11 a sewer 
district benefited b3• such improveme11t. 

Tlze cost and expense of constructing necessary main sewers and a sewage 
disposal plant outside of a lllunicipal corporation lila}' be assessed b:y the council 
upon the specially benefited lots or lands in the corporation or a sewer district 
therein, in proportion to the be11ejits which will result from such improvement, 
subject only to the limitatio11s upon such assessments for the improvements con
structed wholly within the corporate limits. 

CoLUMBUS, OHIO, January 2, 1917. 

The State Board of Health, Columbus, Ohio. 

GENTLEMEX :-Yours under da.te of December 4, 1916, is as follows: 

"In a municipality which has been ordered by the state board of 
health to install a sewerage system, it is deemed advisable from an engi
neering standpoint to divide the municipality into two sewer districts 
from each of which a main sewer would be laid to a disposal plant 
located outside of and at some distance from the corporate limits. On 
account of tax rate limitations the municipality will be compelled to limit 
as much as possible the amount of the expense to be raised by general 
taxes. It should be stated also that the main sewer above mentioned 
within the corporate limits will have to he of larger size than would 
he necessary for mere service sewers to the immediate abutting properties. 
Such main sewer will not intersect until the disposal plant is reached. 

"Quaere: 
"!. Can the cost of constructing such main sewer within the mtmici

palit}', over what it would cost to construct senice sewers only along the 
same course, he assessed wholly or in part, according to benefits, against 
all property in the sewer districts which are sen·ed by each of such mam 
sewers respectively? 

"2. Can the entire cost, or any part thereof, of constructing such 
main sewers from the corporate limits of the municipality to the disposal 
plant be assessed, according to benefits, against all property in the sewer 
districts which are served by each of such main sewers respceti\'ely? 

"3. Can the cost of constructing a sewerage disposal plant outside 
the corporate limits of a municipality be assessed, wholly or in part, accord
ing to benefits, on all property within two sewer districts into which the 
municipality will be divided?" 
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General authority to levy and collect special assessments is conferred upon 
council of a municipal corporation by the provisions of section 3812 G. C., as 
follows: 

"Each municipal corporation shall have special power to levy and 
collect special assessments, to be exercised in the manner provided by law. 
The council of any municipal corporation may assess upon the abutting, 
adjacent and contiguous or other specially benefited lots or lands. in the 
corporation, any part of the entire cost of any street, alley, dock, wharf, 
pier, public road, or place by grading, draining. curbing, paving, repaving, 
repairing, constructing sidewalks, piers, wharves, docks, retaining walls, 
sewers, drains, watercourses, water mains or laying of water pipe and 
any part of the cost of lighting, sprinkling, sweeping, cleaning or plant
ing shade trees thereupon, and any part of the cost and expense con
nected with or made for changing the channel of, or narrowing, widen
ing, dredging, deepening or improving any stream or watercourse, and 
for constructing or improving any levee or levees, or boulevards thereon, 
or along or about the same, together with any retaining wall, or riprap 
protection, bulkheads. cui verts, approaches, flood gates or water ways 
or drains incidental thereto, which the council may declare conducive to 
the public health, convenience or welfare, by any of the following methods: 

"First. By a percentage of the tax value of the property assessed. 
"Second. In proportion to the benefits which may result from the 

improvement, or 
"Third. By the foot front of the property bounding and abutting 

upon the improvement." 

By section 3871 G. C. it 1s provided that: 

"In addition to the powers herein conferred to construct sewers and 
levy assessments therefor, council of a municipal corporation may provide 
a system of sewerage for such municipal corporation or any part thereof. 

* * *" 

Section 3872 G. C. provides as follows: 

"The plan so de,·ised shall be formed with a view of the division 
of the corporation into as many sewer districts as may he deemed neces
,;ary for securing efficient sewerage. Each of the districts shall be desig
nated hy a name and number, and shall consist of one or more main 
sewers, with the necessary branch or connecting sewers, the main sewers 
having their outlet in a river, or other proper plact•. The districts shall 
be so arranged as to he independent of each other. so far as practicable." 

Assessments for the cost and expense of the construction of a sewerage sys
tem or systems, according to such a plan as is referred to in section 3871 G. C. 
supra, are provided for by section 3879 G. C. as follows: 

"After the publication of such notice, the council shall determine 
whether it shall proceed with the proposed imprm·ement or not, and if it 
decides to proceed therewith, an ordinance for the purpose shall be 
passed. Such ordinance shall contain a statement of the district or dis
tricts. or parts thereof proposed to be constructed, the character of the 
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material to he used. a rderencc to the plans and specifications, the mode 
of payment therefor, and shall provide for assessing the cost and expenses 
of the imprm·emcnt upon the lots and lands in each district as other 
assessments arc levied, and the lots and lands in each district shall be 
assessed by districts, except that the cost of the construction of any main 
sewer which serws as a common outlet for two or more districts shall 
be apportioned between the districts, and the cost assessed on the lots 
and lands in the rcspecti\·e llistricts in proportion to the benefits accruing 
thereto." 

It must he obsern:d that hy the terms of this section it is required that the 
ordinance shall contain a statement as to the improwment, of the "mode of pay
ment therefor" and that such ordinance ''shall provide for assessing the cost and 
expense of the improvement upon the lots and lands in each district as utlicr 
asscssme11ts arc /c;•icd, thus clearly referring to the modes of assessment dctincd 
in section 3812 G. C., supra, and to the limitations thereon found in sections 
3819 G. C. 

Special assessments may not, however, be levied and coilected in excess of 
the benefits derived from the imprO\·ement by the property assessed. 

"Schroder v. o,·crman, 61 0. S., 1. 
"\\'alsh \'. Barron, 61 0. S., 15. 
"W a Ish v. Sims, 65 0. S., 212. 
"Dayton v. nauman, 66 0. S., 379." 

Thus the assessment of the cost <111<1 expenses of the construction of a main 
sewer against the lots and lands in the sewer district specially benefited thereby, 
in an amount not in excess of such benefits .is clearly authorized. 

Your second and third questions may be considered together. To be of 
practical utility. any sewer or drain must have an outlet or there must be provided 
therefor a proper place of discharge. That a sanitary sewer may be discharged 
within a municipal corporation is. at least in most cases, impracticable. '\Tot only 
must there be such proper place of dischar6e, hut it is also necessary, in many 
cases. to provide artificial means of disposing of the discharge of such sewer. 
viz .. a sewage disposal plant. J t is seldom, if ever, practicable to construct such 
disposal plant within the corporation. Section 3891 G. C. confers upon municipal 
corporations authority to purchase and hold land for this purpose. as follows: 

":\ municipal corporation may purchase and hold land outside of the 
corporate limits. to be used as a sewerage farm. for the proper disposi
tions of the sewage of such corporation. under such rules and regulations 
as shall be prescribed by council and approved hy the state hoard .of health." 

Such extensions of main sewers and disposal plant, as are referred to in 
your inquiry, arc no less a part of the improvement by reason of their location 
outside of the corporate limits. In short. an extension of the main sewer and 
disposal plant is a part of the street improvement, although not located upon any 
street served thereby. Certainly the expense of the sewer extensions and the 
construction of the disposal plant arc expenses and costs directly "connected 
with" the street improvement. or a part of the sewerage system of a sewer dis
trict. It will be noted that it is provided by section 3812 G. C., supra, that the 
council of a municipal corporation may assess any part of the entire cost and 
expense connected with the improvement of any street, etc. 

•31-Vol. II.-A. G 
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In the case of King Y. the City of Dayton, 10 C. C., n. s., 522. it was held: 

"It is not necessary that the property be improYed so as to make 
sewer connections immediately available. If the sewer is adequate and so 
located that it may be utilized in the future, the lands are specially bene
fited. The presumption is that the present plan will be perfected so as to 
include convenient laterals as the city grows. The assessment for the 
main sewer can be but once and must be now 111 order to proYide prompt 
payment for its construction. 

* * * * * * * * 
"There was no excess in the amount assessed for the main sewer. 

The pumping station was a necessary part of the equipment." 

I think it must be conceded that the extension of a main sewer beyond the 
corporate limits and the construction of a sewage disposal plant are in many cases 
a necessary part of the equipment or improvement. 

I am, therefore, of opinion, in answer to your second and third questions, 
that the cost and expense of constructing the necessary main sewers and a sewage 
disposal plant outside of a municipal corporation may be assessed by the council 
upon the specially benefited lots or lands in the corporation or sewer district 
therein, in proportion to the benefits which results from such improvement, sub
ject only to the limits upon such assessment for improvement constructed wholly 
within the corporate limits. 

2136. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney-General. 

APPROVAL, RESOLUTION FOR D.IPROVE).IE~T OF CERTAIN ROADS 
IX BROWN, BUTLER, CLIXTON, FAYETTE, HA).IILTON, HARRISON, 
JEFFERSON AXD SCIOTO COUXTIES. 

CoLt:lllBL'S, OHIO, January 2, 1917. 

HoN. CLINTON CowEN, State Highwa}' Commissio11er, Columbus, Ohio. 

DEAR SIR :-I acknowledge the receipt of your communication of December 
29, 1916, transmitting to me for examination final resolutions relating to the im
provement of the following roads : 

"Brown County-Sec. 'A,' Ripley-Hillsboro road, Pet. No. 2112-T, 
I. C. H. No. 177. 

"Butler County-Sec. 'B,' Hamilton-Scioto road, Pet. No. --, I. C. 
H. No. 467. 

"Clinton County-Sec. 'B,' Wilmington-Xenia road, Pet. No. 1571, 
I. C. H. No. 248. 

"Clinton County-Sec. 'F,' Cincinnati-Chillicothe road, Pet. No. 
2189-T, I. C. H. No. 8. 

"Fayette County-Sec. 'A,' Dayton-Chillicothe road, Pet. No. 2331, 
I. C. H. No. 29. 

"Hamilton County-Sec. 'A,' Cincinnati-Hamilton road, Pet. 'No. 
2405, I. C. H. No. 39. 
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"Hamilton County-Sec. 'A,' Cincinnati-Hamilton road, Pet. No. 
2405, I. C. H. No. 39. 

"Hamilton County-Sec. "A,' Carthage-Hamilton road, Pet. Xo. 2415, I. 
C. H. No. 43. 

"Hamilton County-Sec. 'A,' Carthage-Hamilton road, Pet. No. 2415, 
1. C. H. No. 43. (i).lso duplicate.) 

"Harrison County-Sec. 'J,' Bridgeport-Cadiz road, Pet. No. 2456, 
I. C. H. No. 100. 

"Jefferson County-Sec. 'L,' Steubenville-Cambridge road, I. C. H. 
No. 26, Pet. No. 2538. 

"Scioto County-Sec. 'L,' Ohio River road, Pet. No. 2903, I. C. H. 
No.7."· 

I lind these resolutions to he in regular form and am, therefore, returning the 
same with my approval endorsed thereon. 

2137. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 

CIVIL SERVJCE-POLlTICAL SPEECHES BY PERSONS IN CLASSIFIED 
SERVICE-CONSTRUCTION OF CIVIL SERVICE LAW AS APPLIED 
TO CLASSIFIED Cl\'IL SERVICE EMPLOYES. 

The ma/(iny of po/itiwl speeches by persons in the classified civil service of 
the state, cozmties, cities or city school districts constit11tes a violation of section 
486-23 G. C., 106 0. L., 416. 

"·/ persou i11 the classified civil se1ozoice of the state, counties, cities or city 
s' hool districts, who has been quilty of a 'l.Wiatiou of the provisions of the civil 
service law may 11ot thereafter be said to be employed in pursuance of that law 
within the meaning of section 486-21, G. C., 106 0. L., 415. 

If the state cit•il sel<'ice commissioll finds upon proper investigation that, as a 
matter of fact, any officer or employe ill the classified civil service of the state has 
been guilt}' of a violatioll of any of the provisions of the civil service law, the 
commissio!l may refuse to certify to the pay roll, estimate or account of the com
pensation of such officer or emplo:ye, as provided by section 486-21 G. C., SJtpra. 

CoLVMBVS, 0Hro, January 3, 1917. 

The State Civil Service Commissio!l of Ohio, Columbus, Ohio. 

GENTLEMEN :-Yours of recent date is as follows: 

"The attention of the state civil service commission has been called 
to political activity on the part of persons whose names appear on our 
pay roll as classilied employes. 

"\\' e have called the attention of all such employes to section 486-23 
of the civil service law, and have held consistently that political activity 
on the part of classified employes, whether on the state pay roll or on 
temporary leave of absence, are prohibited by law from active participation 
in politics. 

"\\' e interpret the law to mean that any person whose name appears 
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on our pay roll as a classified employe may not engage in political activity 
of any kind, even though he has been granted a leave of absence by his 
appointing officer. 

"Will you give us at the earliest possible moment your interpretation 
of the civil service law as applied to cases of this kind?" 

Upon request for further statement of facts as to the activities which consti
tuted the "political activity" referred to in the above inquiry, you submit the fol
lowing: 

"This is to supplement our letter of October 25th, asking for an opinion 
on political activity by persons in the classified service. 

"The specific case which gave rise to this request for an opinion was 
that of Peter Alueitz, an employe in the classified service in the department 
of auditor of state. On the morning of October 25th the newspapers 
contained a report of a political speech made by },I r .. -\lbeitz. \Ve immedi
ately wrote Mr. Donahey, stating the commission could no longer approve 
the pay of :\I r. Albeitz as a classified employe, and recommended his dis
charge from the classified service: 

"\Ve understand from newspaper reports that }.Jr. Donahey's conten
tion will be that 1Ir. Albeitz was first given leave of absence to perform 
this political service and that the right to make political speeches is a 
constitutional privilege ami, therefore, not in violation of section 486-23." 

Section 486-23 G. C., 106 0. L., 416, to which reference is made, provides as 
follows: 

"Political Assessments.-No officer, employe or subordinate in the 
classified service of the state, the several counties, cities and city school 
districts thereof, shall directly or indirectly, orally or by letter, solicit 
or receive, or be in any manner concerned in soliciting or receiving any 
assessment, subscription or contribution for any political party or for any 
candidate for public office; nor shall any person solicit directly or indi
rectly, orally or by letter, or be in any manner concerned in soliciting 
any such assessment, contribution or payment from any officer, employe 
or subordinate in the classified service of the state, the several counties, 
cities or city school districts thereof; nor shall any officer or employe in 
the classified service of the state, the several counties, cities and city school 
districts thereof be an officer in any political organization or take part 
in politics other than to vote as he pleases and to express freely his po
litical opinions." 

The latter provision of this section is a specific inhibition against any officer 
or employe in the classified service of the state, counties, cities or city school dis
tricts taking part in politics, subject only to the exception and qualification therein 
expressed. 

The making of a political speech, which is understood to mean the making 
of a public address during a political campaign, for political purposes and with a 
view to inducing electors to vote for or against a political party candidate, or 
some proposition to be determined by the election, is taking part in politics within 
the meaning of this latter provision of section 486-23 G. C., supra, and, therefore, 
brings any officer or employe in the classified service of the state, counties, cities 
or city school district, who makes such political speech, within the inhibition 
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against any such officer or employe taking part in politics, unless making a polit
ical speech comes within the exception to or limitation of such inhibition, which 
permits such officer or employe to •·express freely his political opinions." 

In construing this phrase with a view to determining whether making a polit
ical speech is within its meaning, consideration must be given to the fundamental 
principle of statutory construction that the words of a statute, if in common use, 
are to be taken in their plain, obvious and ordinary signification. It is not believed 
that to say one may freely express his political opinions would ordinarily be taken 
to mean that one may engage in making public addresses with a view to inducing 
per.sons to vote' for or agai11st certain candidates, political parties or propositions. 
To merely express one's political opinions, as that phrase is used by people gener
ally in the course of everyday life, certainly does not comprehend the public advoc
acy of partisan claims to the suffrage of the electorate. To freely express one's 
political opinions, as that phrase is ordinarily understood, means only that inter
change of ideas on political questions and candidates for public office, common to 
people generally in their associations in the ordinary course of everyday life, as 
distinguished from the public advocacy of specific candidates, parties or policies, 
which constitutes, according to the common understanding, being active in politics 
or political activity. 

In giving interpretation to section 486-23 G. C., consideration must be given 
to the purpose of the civil service law in which it was enacted. Aside from the 
elimination of the dominance of partisan influence in the selection or appointment 
of public officers and employes, the primary purpose of the civil service law is 
to effect a higher standard of efficiency in the public senice and of public officers 
and employes, and whether the restrictions put upon the personal liberties of indi
viduals in the employ of the public are necessary to the proper and efficient public 
service is for the legislature to determine. 

It will not he questioned that it is within the power of the legislature to pre
scribe qualifications of public officers and employes and it is equally within the 
power of the legislature to provide disqualifications for officers and employes in 
offices and positions created hv lt·gislati\"l• authority. This rule is stated in 29 Cyc. 
1380, as follows: 

"The legislatun· has, in the ahsence of constitutional inhibition, the 
same right to provi<le disqnalifications as it has to provide qualifications for 
office." 

Section 6 of the act of congress of August 15, 1876, prohibited all executive 
employes of the United States, not appointed by the president, from requesting, 
giving or receiving from any other officer or employe of the government money, 
or property, or other thing of value, for political purposes, and prescribed a penalty 
for violation thereof. 

In the case of ex parte Curtis, 106 U. S., 371, 27 L. Ed., 232, the above statute 
was under consideration and the court, after reference to a number of similar acts 
of congress, observed : 

"The evident purpose of congress in all this class of enactments has 
been to promote efficiency, and integrity in the discharge of official duties 
and to maintain proper discipline in the public service." 

This, it is conceived, is a clear, concise and authoritative statement or defini
tion of the purpose of civil service laws, of equal applicability to the statutes of 
this state relative to that subject as to those then under the immediate considera
tion of the court. 
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In connection with section 486-23 G. C., supra, must be considered the pro
vision of section 486-28 G. C., 106 0. L., 417, as follows: 

"Violatious. Whoever, after a rule has been duly established and 
published by any civil service commission according to the provisions of 
this act, makes an appointment to office or selects a person for employ
ment contrary to the provisions of such rule, or wilfully refuses or neg
lects otherwise to comply with or to conform to the provisions of this act, 
or wilfully violates any of such provisions, shall be deemed guilty of a 
misdemeanor and upon conviction thereof shall be punished by a fine of 
not less than fifty dollars nor more than five hundred dollars, or by im
prisonment in the county jail, for a term not to exceed six months, or 
by both such fine and imprisonment, in the discretion of the court. If 
imy person so convicted shall hold any public office or place of public 
employment such office or position shall by virtue of such conviction be 
rendered vacant." 

Section 486-30 G. C., 106 0. L., 418, provides in part as follows: 

"Prosecutions. Prosecutions for the violation of the provisions of this 
act, or the rules allfl regulations of the state commission established in 
conformity thereto, shall be instituted by the attorney-general or by the 
state commission acting through special counsel, or by the county prose
cutor for the county in which the offense is alleged to have been com
mitted ; * * *" 

lt will thus be seen that the violation of any of the proVISIOns of the civil 
service law constitutes a criminal offense, therefore, rendering its provision sub
ject to the familiar rule of construction in favor of the accused, applicable to 
all criminal statutes, subject, however, to the further well established rule stated 
in the first branch of the syllabus in the case of Conrad v. State, 75 0. S., 52, as 
follows: 

"The rule as to strict construction of penal statutes does not require 
the courts to go to the extent of defeating the purpose of the statute by a 
severely technical application of the rule." 

It is suggested that it is not within the power of the legislature to restrict 
the right of public officers and employes, as individuals, to engage in making 
political speeches of the character herein referred to. 

As in contravention of the constitutional right of free speech, the first amend
ment to the constitution of the United States provides as follows: 

"Congress shall make no law ~, * * abridging the freedom of 
speech or of the press. * * *" 

This constitutional provision operates in no way as a restriction upon the 
power of states in respect to liberty of speech. 

Section II of article 1 of the constitution of Ohio provides in part as follows: 

"Every citizen may freely speak, write, and publish his sentiment on 
all subjects, being responsible for the abuse of the right; and no law 
shall be passed to restrain or abridge the liberty of speech, or of the 
press. * * *" 
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This cotbtitutiunal pn., ision guarantees to ctttzens and indidduals, as such, 
the protection of their liberty of speech. That is to say, it may be said that it 
is a constitutional right nf a citizen to make political speeches, but that does not 
argue at all that he has any right to hold public office or employment while so 
t·ngaged. In other words, it must he here borne in mind that there is a marked 
distinction between the constitutional rights of citizens, as such, and the rights 
<•f individuals to hold public office or employment, and it is with the latter alone 
that we are here dealing. The right to hold office or to be in the public employ 
is in no seme a c-onstitutional right of citizens or individuals. 

In the case of :\lc.\uliffe , .. Xew Bedford, 155 :\lass., 216, 220, the court, in 
discussing the validity of a rule prohibiting the solicitation of morley or any aid on 
any pretense, for any political purpose whatever, said: 

"The petitioner may han a constitutional right to talk politics, but he 
has no constitutional right to be a policeman. There arc few employments 
for hire in which the servant docs not agree to suspend his constitutional 
right of free speech, as well as of idleness, by the implied terms of his 
contract. The servant cannot complain, as he takes the employment on 
the terms which are offered him. On the same principle the city may 
impose any reasonable condition upon holding office within its control." 

In the case of Duffy \'. Cooke, 239 Pa. St., 427, where the constitutionality of 
an act prohibiting certain political activities of officers and employes of certain 
cities was attacked, the court, at page 431 of the opinion, observed: 

"While the constitution forbids ineligibility for office as a wrong 
against sound principles in a free state, it no where confers a right to 
obtain an office. That, in the last analysis, depends upon the favor of the 
people or rather appointing power, as we have seen to be coupled with 
reasonahle conditions for the public good. If these conditions are too 
stringent or too disagreeable. the option to refuse the office or to resign it 

. " rt:nlalii~. 

The court in holding the statute to he constitutional, referre<l with approval 
to the opinion of :\Iagill, ]., in the case of Commonwealth v. Hasskarl, 21 Pa., D. 
R., 119, in which the constitutionality of the 'ame statute was in question. In 
this latter case an employe of the city of Phila<lelphia was charged in the petition 
with having taken an acti\'{• part in the politkal management of tile Repuhlil'an 
party in a certain ward of said city and with having heen present at the polls on an 
election day, in violation of section 2 of an act of the legislature of the state, and 
a writ of mandamus was sought compelling th.c appointing authority to discharge 
such employe for the violation of the provision' of the statute as charged therein. 
Section 2 of the act of the legislature, for violation of which this action was 
brought. provides as follows: 

"No officer. clerk or employe of any city of the first class * * * 
shall be a member of or a delegate or alternate to, any political convention 
* * *, shall serve as a member of, or attend the meetings of, any com
mittee of any political party, or take an active part in political manage
ment or political campaign * * * shall in any way or manner interfere 
with the conduct of any election or the preparation therefor at the poll
ing place, or with the election officers while counting the vote or returning 
the ballot boxes, de. * * * save only for the purpose of marking and 
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depositing his ballot * * * or be within any polling place, or within 
fifty feet thereof, except for purposes of ordinary travel or residence. 
* * *"' 

For a \"iolation of the above section the act prodded as a penalty the immediate 
dismissal from employment by the city. The que,tion then before the court was 
stated in the opinion as follows: 

'"Has the legislature the power to forbid this defendant from doing 
the things complained of, except during the hours of his employment?" 

In the consideration of this question the court, in the opinion, observed; 

"This is an act which is intended to prevent political activity or taking 
an active, managing part in political affairs hy employes of the munici
pality.. It relates to personal activity, and does not in any way conflict 
with the constitutional provision in relation to 'the free communication of 
thoughts and opinions,' or the right of the citizen to 'freely speak, write 
and print on any subject.' 

"An employer, whether an individual or a municipality, is entitled 
to ha\'e the best service of which an employe is capable. And if, in the 
judgment of the legislature, political activity on the part of clerks or em
ployes of a city is likely to interfere with efficient public service, there 
would appear to be no legal reason why such activity should not be re
strained or prohibited, so long as the individual elects to continue in the 
public service. If such restriction is distasteful to him, he has the alter
native . of seeking other employment. He is not, by the act, prohibited 
from engaging in free speech, or otherwise communicating or expressing 
his personal views upon political subjects. urging these views upon others 
in an effort to influence them to vote for the candidates of his choice, 
nor is his right to the free exerci,e of the elective franchise in any man
ner restricted. 

"By the act, the employee is merely prohibited. while in the employ 
of the city, from doin14 certain specitic things which are designated as being 
opposed to the best interests of the municipal service. There can be 
no douht that the legislature would han· the power to enact that no person, 
while acting as a clerk or employe of a city of the first class, should 
engage in other husiness or employment, nor hold public office, even 
though the duties of such employment or office might not be performed 
during the actual hours of his employment by the city, as, for instance, 
that he should not accept employment as a night watchman, which would 
deprive him of the rest requisite for proper and efficient service during 
the working hours of his city employment. The act does not impose any 
restrictions upon the actions, political or otherwise, of the individual as 
such, but simply upon the employee of the municipality while holding office 
or employment thereunder. It is simply a co11dition of his employment. 
J f he does not like or is not willing to submit to the restriction upon his 
personal liberty, he need not accept nor continue in the employment of the 
city. If he does accept or continue in such employment, he waives his 
right to that freedom of action which he enjoys when otherwise employed. 
'It belongs to the state, as the guardian and trustee of its people and having 
control of its affairs, to prescribe the conditions upon which it will permit 
public work to be done on its behalf or on behalf of its municipilities. 
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No employe is entitled of absolute right, and as a part of his liberty, to 
perform labor for the state.' Atkin v. Kansas, 191 U. S., 207; Com. v. 
Casey, 43 Pa. Superior Ct. 494. 

"If it be urged, as it was at argument, that the act in question im
poses a hardship or unjust restriction of the freedom of action of an 
employe of the municipality, the answer is found in the opinion of Mr. 
Justice Brown in Pittsburgh's Petition, 217 Pa. 227, wherein he says: 
'Restraints on the legislative power of control must be found in the consti
tution of the state, or they must rest alone in the legislative discretion. 
If the legislative action operates injuriously to the municipalities or to in
dividuals, the remedy is not with the courts. The courts have no power 
to interfere, and the people must be looked to, to right, through the ballot 
box, all these wrongs * * *- The fact that the action of the state 
toward its municipal agents may be unwise, unjust, oppressive or violative 
of the natural or political rights of their citizens, is not one which can 
be made the basis of action by the judiciary.'" 

This case holds in effect that it is within the power of the legislature to 
determine to what extent restrictions of the political activities of public employes 
or officers are necessary to efficient public service and places such restrictions upon 
the plane of a condition oi employment rather than that of an abridgment of the 
constitutional liberties of citizens and recognizes in the authority by which an 
office or employment is created a power to impose upon the tenure of such office, 
or the continuance of such employment, all those conditions which the constituting 
authority deems necessary to bring about that efficiency of service analogous to that 
of a private employer to impose conditions upon the continuance of the services of 
his employe. X o restrictions upon the activities of public officers or employes can 
be said. in any true sense, to abridge the constitutional rights or liberty of citizens, 
as such, so long as there is no duty imposed upon such officer or employe to 
continue in the public service, subject to such condition. That is to say, so long 
as the public service remains purely voluntary, his acceptance and continuance 
in the same operates as a surrender of those guaranteed rights required by law as 
a condition of tenure or employment, or an agreement to the imposition of such 
conditions or restrictions upon what would otherwise be his constitutional rights as 
an individuaL 

It is suggested that the (•mploye in question may have been away from the 
performance of the regular duties of his employment on leave of absence grante1l 
by the appointing officer. .\ leave of ahsence, which was. no douht, temporary, it is 
not believed would have the effect oi taking a person to whom granted out of 
the employ of the state er out of the classitied service of the state. By such 
leave of absence an employe forfeits no right under the civil service law, as such, 
and it cannot he urged with consistency that all thf,' rights conferred upon the 
employe continue during such leave of ahsence and yet the employe is relieved 
from the obligations imposed by the same law under which he may assert that his 
rights are so protected. l f. a person may he properly said to he an employe in the 
classitied service of the state for the purpose of protecting his rights under the 
civil service law, he must as conclusively continue to he an employe in the ,classi
tied .;en·ice of the state for the purpose of the application of those provisions of 
the civil service law imposing upon him duties, obligations and restrictions of 
what would otherwise be his privilege. In other words, a person in the classified 
civil service of the state is not separated from such service by a mere leave of 
absence and while his actual service and compensation are alike suspended during 
the continuance of the leave of absence, by reason thereof, he is for every other 
purpose and in all other respects subject to the statutory provisions applicable to 
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such employe when in actual sen·ice. By the terms of section 486-23 G. C., a 
person is subject to its provisions so long as he continues to be an officer or 
employe in the classified service of the state, counties, cities or city school districts 
thereof. A leave of absence from duty will not therefore operate to relieve a 
person in the classified service referred to from limitations imposed by said section. 

I am, therefore, of opinion that it is within the power of the legislature to 
provide, as a condition of tenure of office or continuance of employment, that no 
officer or employe in the classified civil service of the state, or any county, city 
or city school district, shall, during his tenure of office or time of employment. 
engage in making a political speech or speeches. I am further of opinion that 
the making of a political ~peech by an officer or employe in the classified civil 
service of the state, or any county, city or city school district, is within the inhibi
tion of section 486-23 G. C., 106 0. L., 616, against any such office.r or employe 
taking part in politics other than to vote as he pleases and to express freely his 
political opinions, and is, therefore, a violation of said section. 

Any different conclusion would be subversive of the purpose of the constitu
tional and statutory provisions applicable to the civil service of the state, countie~, 
cities and city school districts. 

In this conm·ction attention 1s called to the provisions of section 486-21 G. C., 
l()(i 0. L., 415, as follows: 

''Pay Rolls. After the taking effect of this act it shall be unlawful 
for the auditor of stale, or for any fiscal officer of any county, city or 
city school district thereof, to draw, sign or issue or authorize the draw
ing, signing or issuing of any warrant on the treasurer or other disburs
ing officer of the state, or of any county, city or city school district thereof, 
to pay any salary or compensation to any officer, clerk, employe, or other 
person in the classified service unless an estimate, payroll or account for 
·such salary or compensation containing the name of each person to be 
paid, shall hear the certificate of the state civil service commission, or, 
in case of the service of a city, the certilicate of the municipal service com
mission of such city, that the persons named in such estimate, payroll or 
account have l>t•en appointed. promoted, reduced, suspended, or laid off or 
are being employed in pursuance of this act and the rules adopted there
under. 

"Any sum paid contrary to the provisions of this section may be re
covered from any officer or officers making such payment in contravention 
of the provisions of law and of the rules made in pursuance of law; or 
from ;rny officer signini{ or countersigning or authorizing the 
signing or countersigning of any warrant for the payment of the 
same, or from the sureties on his official bond, in an action Ill 

the courts of the state, maintained by a citizen resident therein. All 
moneys received in any action brought under the provisions of this section 
must, when collected, he paid into the treasury of the state or appropriate 
civil division thereof, except that the plaintiff in any action !<hall he 
entitled to recover his own taxable costs of such action." 

By the provisions of this section it becomes the duty of the state civil service 
commission, in the case of all state officers and employes in the classified civil 
service of the state, to examine the estimate, payroll and account of the compen
sation proposed to be paid to such officers and employes and in the first instance 
ro determine whether the person~ whose names appear thereon have been ap
pointed, promoted, reduced, suspended or laid off, or are being employed in pursu
ance of the civil service law, and the rules adopted thereunder. If the state 
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civil service commission determines, as a matter of fact, that the persons whose 
names appear upon such estimate, payroll or account have been appointed, pro
moted, reduced, ~uspendcd or laid off, or are being employed in pursuance of 
the civil sen·ice law, and the rules adopted thereunder, it becomes the duty of 
the state civil service commission to certify such findings upon such payroll, esti
mate or account, of compensation to be paid. If, on the contrary, any person 
whose name appears upon such payroll, estimate or account, as a matter of fact, 
has not been appointed, promoted, reduced, suspended or laid off, or is not being 
employed in pursuance of the civil service law, and the rules adopted thereunder, 
it would be a violation of the duty of the state civil sl'n·ice commission to certify 
such payroll. estimate or account, contrary to the fact. It slwulrl he hen· ohservcrl 
that the determination of such matter of fact as the violation of the civil service law 
by an officer or employe should be based upon substantial proof and that mere 
newspaper reports could not be taken as substantiating such matter of fact. 

This raises the question whether an employe. who has been guilty of a 
violation of section 480-23 G. C., supra, is thereafter being employed pursuant to 
the civil service law and the rules adopted thereunder. I believe it cannot be 
maintained that a person who is guilty of an open violation of the plain pro
,·isions of the civil service law, during the tenure of his office or the continuance of 
his employment in the classified civil service of the state may thereafter be said 
to be employed pursuant to its provisions and that, therefore, if the state civil 
sen·ice commission find~. as a matter of fact, upon proper investigation, that 
an officer or employe in the classified civil service of the state has wilfully violated 
the provisions of section 486-23 G. C., supra, the commission may properly refuse 
to certify the payroll of such officer or employe, as provided by section 486-21 
G. C., supra. 

It is deemed unnecessary to call attention to the power to make investigations 
concerning all matters touching the enforcement and effect of the provisions of the 
civil service law and the rules prescribed thereunder, conferred upon said state 
civil service commission and prescribed by section 486-7 G. C., 106 0. L., 403. 

Respectfully, 
EDWARD c. TURNER, 

Attorney-General. 



1964 OPIXIONS 

2138. 

SCHOOLS-CO:O.IPE:\SATIO:\ OF DISTRICT SUPERI~TENDENT-ER
ROXEOUS CERTIFICATION BY COUXTY BOARD OF EDUCATION 
-HO\\' ERROR CORRECTED-ERRONEOl'S .'\PPORTIOXMENT BY 
COUXTY AUDITOR-EO\\' SAl-lE l.IA Y BE CORRECTED-UFO"\ 
PROPER CERTIFIC.\TIO:\ BEING :O.L\DE. 

This opi11i011 deals with the payme11t oj the compe11sation of a district super
iute11de11t u11der the particular state of facts thereilr set forth. 

If orr crroueous certijicatiou has bee11 made to the couuty auditor by the 
courrty board of educatiou pursrwut to the pro·1'isious b/ sectio11 4744-2 G. C., 104 
0. L., 133, such error may be corrected to ruake the certification speak the truth 
as of the time at wlrich the courf'ellsatiort of a district supcrirrteudeut is jiually 
determiued accordi11g to law. 

If the cO!IIlt}' auditor has made Iris semi-artuual apportionmellt of school fwrds 
uf'orr the basis of au erroueous ccrtijicatio11, priur to the correction thereof, the 
crroueous apportiollmeut ueccssarily rcsultirtg therefrom ll!aj' be adjusted at tire 
uext semi-orrrwal settlemeut uf'ou tire correctiorr of the certijicatiorr. 

CoLl'MBl"S, OHio, January 3, 1917. 

HoN. C. ELLIS l.IooRE, l'roscculill!f A ltorrrey, Cambridge, Ohio. 

DEAR SIR:-Yours under date of December 28, 1916, is as follows: 

"I am addressing this communication to you upon the following state 
of facts and after a conversation with our county auditor, Dr .T. C. 
\Vhite: Some time prior to the first day of September, 1916, the board 
of education of· the village school district of Byesville, employed Prof. 
]. S. Talbott, as district school superintendent, at a salary of $1,562.50 
per annum. The said }. S. Talbott did not agree to accept that salary 
and on the first day of September, 1916, his salary was reconsidered by 
said board of education, and the same increased to $1,900.00 per annum, 
beginning September first, 1916. This is according to a certificate on file 
in the auditor's office and !Signed by E. S. Blake, clerk of the board of 
education, Byesville, Ohio. Under date of August 1, 1916, the president 
of the county board of education, and the county superintendent, certified 
to Auditor White that the salary of the district superintendent, ]. S. 
Talbott, should be $1,562.50 for the school year beginning in September, 
1916. Later, on November 24, 1916, the county superintendent certified 
to the county auditor that the annual salary of the district superintend
ent, ]. S. Talbott, should be $1,900.00 instead of $1,562.50. 

"Under date of November 28, 1916, you rendered an opinion con
cerning this matter to the auditor of state which opinion was prompted 
by a letter written by Auditor \\'hite to the auditor of state, and sub
mitted to you. This opinion was number 2069. Prof. Talbott insists that 
this opinion does not affect his case, since he never accepted the salary of 
$1,562.50, but on the contrary refused to accept such employment until 
it was raised to $1,900.00. 

"Under the above state of fact5 we would like to submit to you, for 
your opinion, the following propo;ition; since you have already given the 
opinion above referred to: 

"(1) Is it legal for the auditor of Guernsey county, Ohio, to pay 
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such increase of salary when allowed by the county board of education 
under the abo,·e state of facts? 

"(2) If the abovt' question should be answered in the affirmative, 
that it would be legal for the county auditor to pay such increase, kindly 
state how he is to make his settlement and the method he is to follow, 
since he has made one settlement on the hasis of the salary of $1,562.50. 
which settlement was made on the first of September, 1916. 

"Mr. Talbott is respectfully calling attention to opinion 1190 under 
date ·of October 8, 1914, as a basis that might be followed in making set
tlement." 

Under the facts stated in your inquiry no employment of Prof. Talbott was 
effected until the acceptance of his salary fixed by the board of education. The 
fact that the board of education in effect proposed or offered to employ Mr. 
Talbott at a salary of $1,562.50 per annum cannot be material so long as there 
was no acceptance of such offer. As I understand the facts stated, 'there was 
no obligation on either Prof. Talbott or the board of education until his accept
ance of employment at a salary of $1,900.00 per annum. There is no question of 
increase of salary during a term of employment under the facts stated. In con
templation of law there was but one salary fixed. viz., that of $1,900.00 per annum. 
From this it follows that the certification of the president of the county board of 
education and the county superintendent, under date of August 1, 1916, to the 
fact that the salary of the district superintendent of the Byesville village school 
district was $1,562.50 was erroneous in fact for the reason, as above pointed out, 
that such compensation had not at that time been determined. 

Section 4742 G. C., 104 0. L., 141, provides as follows: 

"Not less than sixty days before the expiration of the term of any 
district superintendent, the president of the boards of education within such 
supervision district or in supervision districts which contain three or less 
village or rural districts, the boards of education of such districts shalt 
meet and elect his successor. The president of the board in the village or 
rural district having the largest number of teachers shall issue the call 
giving at least ten days' notice of the time and place of meeting. He shall 
also act as chairman and certify the results of such meeting to the county 
board of education." 

Section 4744-2 G. C., 104 0. L., 133, provides as follows: 

"On or before the first day of August of each year the county board 
of education shall certify to the county auditor the number of teachers 
to be employed for the ensuing year in the various rural and village school 
districts within the county school district, and also the number 
of district superintendents employed and their compensation and the com
pensation of the county superintendent; and such board of education shall 
also certify to the county auditor the amounts to be apportioned to each 
district for the payment of its share of the salaries of the county and 
district superintendents." 

Section 47#-3 G. C., 106 0. L., 396, provides as follows: 

"The county auditor when making his semi-annual apportionment of 
the school funds of the various village and rural school districts shall 
retain the amounts necessary to pay such portion of the l!alaries of the 
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county and district superintendents as may be certified by the county 
board. Such amount shall be placed in a separate fund to be known as 
the 'county board of education fund.' The county board of education 
shall certify under oath to the state auditor the amount due from the 
state as its share of the salaries of the county and district superintendents 
of such county school district for the next six months. Upon receipt 
by the state auditor of such certificate, he shall draw his warrant upon 
the state treasurer in favor of the county treasurer for the required 
amount, which shall be placed by the county auditor in the county board 
of education fund." 

Whiie it was manifestly required and contemplated by the legislature in the 
enactment of sections 4742 and 4744-2 G. C., supra, that the number of district 
superintendents employed and their compensation should be determined prior 
to the first day of August in each year, the provisions of these sections certainly 
cannot be held to be of such mandatory character that no district superintendent 
may be lawfully employed subsequent to sixty days prior to September 1st in any 
year. 

lJntil the district superintendents are employed and their compensation fixed 
-and such employment comprehends an acceptance by the superintendent so em
ployed-it is not practicable to make the certification required by section 4744-2 
G. C., supra, to state the facts in every case. It is, therefore, the duty of the 
county board of education to ~scertain if the district superintendents have been 
employed, and their compensation finally determined, before making the certification 
required by section 4744-2 G. C., supra, that the same may state facts. 

Although it was held in opinion No. 2069, addressed to Hon. A. V. Donahey, 
auditor of state, under date of :t\ovember 28, 1916, that a second certification of 
increased compensation over that which was once finally determined may not be 
made within the year under the provisions of section 4744-2 G. C., it was not 
intended to hold that an error of fact in such certification may not be corrected 
to make the same speak the truth as of the time the compensation of district 
superintendents was actually first fixed and finally determined. On the contrary, 
I am of the opinion that the county board of education, under the facts stated, 
should correct their certification in respect to the compensation of Prof. Talbott to 
make it correctly state the facts as of the time of his acceptance of employment. 
The error which resulted of necessity in the August distribution by the county 
auditor from the incorrect certification of August 1, 1916, may then be adjusted 
at the next semi-annual settlement and sufficient funds then retained to pay the 
full compensation of the district superintendent, as determined by the board of 
education and by him accepted. 

I am, therefore, of opinion, in answer to your first question, that the county 
auditor may lawfully pay the compensation of the district superintendent in ques
tion, as fixed by the board of education at $1,900.00 per annum, upon the correction 
of the certificate to show such salary to be that determined by the board of edu
cation. 

In answer to your second question I am of the opinion that the county 
auditor should, at the .next semi-annual settlement, retain a sufficient amount of 
funds to pay the fuJI compensation of the superintendent in question. 

Respectfully, 
EDWARD C: TURNER, 

4ttorney-Gen~ral. 
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2139. 

~IUNICIPAL COURT, COUJ~IBUS, OHIO-SECTIOX 3056 G. C. CON
STRUED-SAID SECTIOX APPLICABLE TO FIXES ASSESSED AND 
COLLECTED BY ABOVE COURT. 

Tlze rrm·isio11s of section 3056 G. C. are aPPlicable to fines assessed and col
lected by the 1111111icipal court of Columbus, Ohio. 

CoLl.'~IBl.'S, OHIO, January 3, 1917. 

Rurea:t of Inspection and Superz-ision of Public Offices, Columbus, Ohio. 

GEXTLEMEX :-You have asked my opinion on the following questions: 

"Are the provisions of section 3056, General Code, relating to the 
payment of fines, assessed by a police court, to the law library, applicable 
tu the municipal court of Columbus, Ohio?" 

Section 1558-79 of the General Code, 106 0. L., 375, defining the powers and 
duties of the clerk of the municipal court of the city of Columbus, provides in 
part as follows: 

"* * * He shali pay over to the proper parties all moneys received 
by him as clerk; he shall receive and collect all costs, fees, fines and pen· 
alties, and shall pay the same monthly into the treasury of the city of 
Columbus, and take a receipt therefor, except as otherwise provided by 
la\V; * * *" 

It will be noted that the foregoing provision specifically recognizes that not 
all tines collected by the clerk of the municipal court are to be paid into the 
treasury of the city of Columbus, but any of such fines, the disposition of which 
is otherwise provided by law, arc excepted from said provision. 

Said section 1558-79 G. C. further provides with reference to the duties of 
the clerk of the municipal court of the city of Columbus: 

"He shall succee<l to and have all the powers and perform all the 
duties of police clerks.'' 

One of the duties of police clerks Is found in section 3056 G. C. which pro
vicks m part as follows: 

".\11 tines and penalties assessed and collected by the police court for 
offenses and misdemeanors prosecuted in the name of the state, except 
a portion thereof equal to the compensation allowed by the county com
missioners to the judges, clerk and prosecuting attorney of such court 
in state cases shall he retained by the clerk and he paid by him quarterly to 
the trustees nf such law library association, but the sum so retained and 
paid hy the clerk of said police court to the trutsees of such law library 
association shall in no quarter be less than IS% of the fines and penalties 
collected in that quarter without deducting the amount of the allowance 
of the county commissioners to said judges, clerk and prosecutor." 

I am, therefore, of the opinion that section 3056 G. C. does apply to fines 
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collected by a clerk of the municipal court of the city of Columbus for offenses 
and misdemeanors prosecuted in the name of the state. 

It is true that the portion of the compensation of the judges and the clerk 
of the municipal court, which is to be paid by the county, is now fixed by statute 
and not by allowance by the county commissioners. However, I do not believe 
this change in the law renders entirely inoperative section 3056 G. C., supra, but 
the same is still in effect, at least to the extent of requiring the payment to the 
association of the minim_um of fifteen per cent. 

I am, therefore, of the opinion that the provisions of section 3056 G. C. do 
apply to fines assessed by the municipal court of Columbus, and that while some 
legislation is undoubtedly needed to clear up the inconsistency between said section 
and the provi~ions of the Columbus municipal court act, it is the duty of the 
clerk of the municipal court to pay over to the law library association the fines 
collected, up to the tlfteen per cent. minimum fixed by the statute. 

Respectfully, 
EnwARD C. TeRNER, 

A ttonzey-Gelleral. 

2140. 

TAXES A::\'D L\XATION-PHILIPPI::\'E GOVERN).JE::\'T REGISTERED 
no5mS-;\OT TAXABLE IN OHIO. 

CoLrMRt:S, 0Hro, January 3, 1917. 

Hox. \VILLI.\M H. LrEDEns. Probate Judue, Cincillllali. Ohio. 

DE.\R SIR :-In your letter of ::\' O\'emher 16th you enclose a letter addressed 
to you by Sidney Spitzer & Co., a,king for opinion as to whether or not Philip
pine government registered bonds are taxable in the state of Ohio. 

You state that this matter comes up because executors and guardians desire 
to buy these bonds as trust securities and you request my opinion on the above 

- stated question. 
Section 1 of the act of congress, passed February 6, 1905 (U. S. Stat. at 

Large, Public Laws, Vol. 33, Part 1, page 689), provides as follows: 

"Be it enacted by the senate and house of representatives of the 
United States of America in congress assembled, that all bonds issued by 
the government of the Philippine I stands, or by its authority, shall be 
exempt from taxation by the government of the United States, or by 
the government of the Philippine Islands, or by any political or municipal 
subdivision thereof. or hy any state or hy any county, municipality, or 
other municipal subdivision of any ,tate or territory of the United States, 
or by the District of Columbia." 

The above provision of the statute by its terms exempts the bonds in question 
from taxation by any state, or by any county, municipality or other municipal 
subdivision of any state or territory of the United States. I am of the opinion, 
therefore. in answer to your question that said bonds are not taxable in the state 

of Ohio. 
Respectfully, 

Enw ARD C. TURNER, 

Attorney-General. 
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2141. 

:\CADDIIC DEPART~IENT OF COLLEGE OR UXIVERSITY SUP
PORTED BY STATE IN WHICH TEACHERS' TRAil\ING SCHOOL 
IS MAI;..JT AINED-PERSOX HOLDING DIPLOMA FROM FIRST 
GRADE HIGH SCHOOL EKTITLED TO ADMISSION TO SUCH 
DEPARTMENT WITHOUT CONDITION. 

A person holding a diploma from a first grade high sciJOol is entitled to ad
missiou without condition to the academic department of any college or 1miversit.v 
supported in whole or in part by the state in u•hich institution is maintair1ed a 
teacher's training or uormal school. 

CoLt:Mnt:s, OHio, January 3, 1917. 

Hox. H. C. ~IINNICH. Deau of Teachers' College, Jfiami Uuivcrsity, Oxford. Q. 

DuM S1K :-Yours under date of December 6. 1916. is as follows: 

"~lust a state teachers' training school in Ohio under section 7658, 
S('ction 7807-3, 4 and 5. give unconditioned entrance to graduates from high 
schools operating under a first grade charter?" 

Section 7658 G. C.. 103 0. L., 125. to which you refer, pro\·ides as follows: 

"A holder of a diploma from a high school of the first grade may be 
admitted without examination to any college of law, medicine, dentistry, 
or pharmacy in this 'tate, when the holder thereof has completed such 
courses in science and language as are prescribed by the legally consti
tuted authorities regulating the entrance requirements of such college; 
except such institutions privately endowed which may require a higher 
standard for entrance examinations than herein is provided. After Sep
tember 1, 1915, the holder of a diploma from a first grade high school 
shall be entitled to admission without examination to the academic de
partment of any college or uninrsity which is supported wholly or in 
part by the state." 

It is the latter provision of this section which has particular application to 
your inquiry. l t will be noted that this provision is limited by its terms to the 
academic department of colleges or uni\·ersities which are supported wholly or in 
part hy the state. 

Sections 7807-3 and 7807-4 G. C., 104 0. L., 100, relate to the granting of 
elementary provisional high school and provisional special certificates without fur
ther examination to graduates from a normal school, teachers' college, college 
or university, who ha,·e completed a full two years' academic and professional 
rourse, or a full four years' academic and professional course, in such institutions 
which have been appro,·ed hy the superintendent of public instruction, who hold 
a diploma or certificate of graduation from a first grade high school or the 
equivalent thereof. 

Reading section 7658 G. C., supra, in connection with the two last mentioned 
sections, it seems conclusive that the phrase "academic department" as used in 
section 7658 G. C., supra, comprehends and includes the courses of study prelimin
ary to the work of the professional course, as referred to in sections 7807-3 and 
7807-4 G. C., supra. as offered, generally speaking, in colleges of arts. 
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So that the force of the latter provision of section 7658 G. C., supra, is to 
admit to the "academic" courses, as above defined, of any college or university, 
which is supported in whole or in part by the state, without examination, all per
sons who hold a diploma from a first grade high school. 

You ask if a state teachers' training school must give "unconditioned en
trance" to graduates of first grade high schools. It will be observed that section 
7658 G. C. provides that the holder of a diploma from a first grade high school 
shall be entitled to admission without examination to the academic department of 
any college or university supported wholly or in part hy the state. I am inclined 
to the view that when it was provided that graduates of first grade high schools 
should be entitled to admission without examination that the term "examination" 
was intended to comprehmd all conditions of admission and that the diploma 
should satisfy all such conditions whatsoever of admission to the departments of 
such colleges or universities above referred to. 

I am, therefore, of opinion, in answer to your inquiry, that a person holding 
a diploma from a first grade high school must be admitted without condition to 
the academic department of any college or university supported in whole or in 
part hy the state, which institution maintains a normal or teachers' training 
school. 

Hespectfully, 
EDW.\RD c. TURNER, 

A I tomey-Genera I. 

2142 . 

. \PPROV:\L, LEASE OF COLU:\lBUS FEEDER TO SCIOTO VALLEY 
TRACTION COMPAKY. 

CoLl'liiBL'S, Omo, January 3, 1917. 

Hox. FR.\NK R. F.u·vER, Superilltelldellt of Public /Vorks, Columbus, Ohio. 

DEAR SIR :-I acknowledge the receipt of your communication of December 
29, 1916, transmitting to me for examination a lease of the Columbus feeder to 
The Scioto Valley Traction Company for twenty-five years, at a valuation of 
$100,000.00. 

I find this lease to be in regular form and am, therefore, returning the same 
with my approval endorsed upon the triplicate copies thereof. 

Respectfully, 
EDWARD c. Tt:RNER, 

A ttonle)•-Gmeral. 
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2143. 

APPROVAL, LEASE OF PORTIOX OF CAXAL LANDS AT AKROX TO 
THE CAXAL BELT RAILROAD C0~1PANY. 

CoLt':'>IBL"S, OHIO, January 3, 1917. 

HoN. FRANK R. F.H'\"ER, SuperilltclldCIIt oj l'ublic T¥orl~s, Colttmbus, Ohio. 

DEAR SIR :-1 acknowleds-e the receipt of your communication of ~ovember 
24, 1916, transmitting to me for examination a lease to the Canal Belt Railroad 
Company of a portion of the canal lanrls at Akron, ~valued at $6,500.00. 

I find this lease to be in regular form and am, therefore, returning the same 
with my approval en(lorse<i upon the triplicate copies thereof. 

2144. 

Respectfully, 
EDWARD C. TVRNER, 

Attorney-General. 

PROBATE COURT-APPLICATIOX TO CO~IPLETE LAND CONTRACTS 
MADE UKDER SECTIOX 11922 G. C.-vVHAT FEE CHARGEABLE BY 
COURT WHERE APPLICATIOX RELATES TO ~lORE THAN ONE 
CONTRACT. 

Where an applicatioll to complete land contracts is made under section 11922 
G. C. to the probate court, the probate judge is entitled to charge and collect only 
the fee of five dollars, fixed b),• section 1601 G. c., even in cases where the appli
cation relates to more than one contract. 

CoLVMBL'S, OHIO, January 4, 1917. 

Hoi!<. 0. E. LYTLE, Probate Judge, Akron, Ohio. 
DEAR SIR:--I acknowledge the receipt of your request for an opinion under 

date of December 27, 1916, which request reads as follows: 

"About the middle of section 1601 of the General Code of the state 
of Ohio we find the following: 
" 'petition to lease and improve real estate, application and settlement 
of claim by wrongful death, application and order to complete contract, 
application to lease for oil, gas, clay or mineral, application to invest in 
productive real estate, application to borrow money and mortgage real 
estate, each five dollars.' 

"A petition or application was filed in this court to complete a num
ber of land contracts. \Vould the probate court be entitled to simply 
charge five dollars for the one application, which asks to complete a number 
of land contracts, or would it be entitled to five dollars for each con
tract? 

"\Ve have one petition filed in our court which asks to complete 
fifty-seven different land contracts." 

An examination of the language of section 1601 G. C. quoted by you, and 
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especially the language "application and order to complete contract," makes it 
reasonably clear that the fee of live dollars relates to the application and order and 
not to the contract. In other words, the probate judge is entitled to a fee of 
live dollars for each application and order of this character and the fee does not 
relate to the contract authorized to he completed. The 'tatute docs not provide 
that the probate judge shall receive a fee of fin dollars for each contract com
pleted upon application to and order by him. It remains to consider, therefore, 
only the question of whether an application may cover more than one contract 
which an executor or administrator desires to complete. 

Section 11922 G. C. reads as follows: 

"When a person who has entered into a written contract for the sale 
and conveyance of an interest in land dies before its completion, and his 
executor, administrator, or other legal representath·e, desires to complete 
it, he may file a petition therefor in the common pleas or probate court 
of the county in which the land, or any part thereof, is situated. If the 
petition be tiled in the probate court, service may be made therein as in 
civil actions. The heirs at law, devisees, or other legal representatives 
of the deceased vendor, when not plaintiff;;, must be made defendants." 

So far as this section is concerned, its uhjcct is to grant to an executor or 
administrator the power to make a conveyance and the section is not intended 
to provide a method by which an unwilling purchaser may be compelled to com
plete his contract. The section is designed to meet the situation existing where 
the purchaser is willing to complete his contract and there is no requirement that 
the purchaser be made a party to the proceeding, it being provided only that the 
heirs at law, devises, or other legal repre;;entath·es of the deceased \'endor, when not 
plaintiffs, must be made defendants. I know of no reason, therefore, why one 
application of this character might not relate to two or more separate contracts of 
the deceased. A contract is in each instance the basis of the application. The 
parties will, in each instance, be the same and the relief prayed for will be identical. 

It is my view that one application may relate to two or more contracts and 
that therefore where an application relates to more than one contract, the probate 
judge is entitled to charge and collect only the fee of live dollars fixed by the 
statute. 

Respectfully,. 
EDwARD C. TuRNER, 

Attorney-General. 
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2145. 

SHERIFF-COJ\IPEXS.\TION FOR FEEDlXG PRISONERS EMPLOYED 
UPON HIGH\V :\ Y WORK-CLAD! SUB~IITTED, DISAPPROVED. 

Under the fads as submitted. tire slrcriff of Belmo11t cou11ty cannot collect, 
and may uot la'll!fully be paid, certain extra compeusatiou claimed by him for 
feeding prisorrers employed uf'orr lriyhvxry work. 

CoLCMBUs, OHIO, January 4, 1917. 

HoN. GEoR«;r·: THoR:\Bl'RG, l'rosccutiu.«J .lttonrcy. St. C/airs~·ille, Ulrio. 

DEAR SIR :-I acknowledge the receipt of your request for an opinion under 
date of December 13, 1916, which request reads as follows: 

"l am in receipt of the attached letter and bill from the county com
missioners of Belmont county. The letter sets out the facts and the ques
tion asked is whether or not the commissioners can legally allow this 
bill. I would like to have your opinion upon the matter. 

"Section 2850 G. C. provides that: 
"'The commissioners shall allow the sheriff not less than forty-five 

nor more than seventy-five cents per day for keeping and feeding prison
ers in jail.' 

"\iVhile the commissioners are under contract to pay fifty-eight cents 
per day for boarding prisoners in jail, that contract was entered into a 
long time prior to the time any prisoners were worked on ·the public 
highways. The Cass highway law provides that the commissioners shall 
arrange with the sheriff for the maintenance and discipline of the pris
oners while upon the public highways. While no contract was entered 
into for extra compensation and since this amount asked brings the com
pensation up to the maximum, I cannot see any reason why the commis
sioners should not pay the bill, if in their judgment they believe it just. 
They have the right at any time a showing is made to raise the compen
sation, and if the showing is made that it was worth more to board pris
oners who are working every day upon the public highways, cannot they 
pay the amount if they think it proper? 

"I think, on the other hand, that the sheriff has been negligent in 
not presenting this bill and asking for this extra compensation when the 
first month was due, and the commissioners might assume from the pre
sentation of his bills, without any charge for extra compensation, that 
he was not going to ask for any extra compensation, and it is my opinion 
it is doubtful whether he could recover, yet I believe if the commission
ers see fit to pay this bill that they will have a legal right to do so." 

The letter addressed to you by the county commissioners of your county reads 
as follows: 

"The commissioners of Belmont county are under contract with ·Qyde 
C. Bulger, sheriff of Belmont county, to board all prisoners confined in 
the Belmont county jail. at the rate of CS& per day. In September, 1915, 
after the Cass highway law went into effect, the commissioners requested 
that tl1e sheriff work all available prisoners upon the county highways 
uodt!T the direction of the county commissioners. At tlfe time tbis ar-
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rangement was made no contract or agreement was entered into where
by the sheriff was to receive more than the usual sum of 58c per day 
for boarding such prisoners. 

"The sheriff, however, did furnish to the prisoners working upon the 
public highways extra food and gave them a greater quantity of food 
than those prisoners confined in the jail all the time. 

"Each month since September, 1915, the sheriff has submitted to the 
commissioners an itemized bill for boarding all the prisoners confined in 
the jail at the rate of SSe per day, and no claim was made for any extra 
compensation for boarding prisoners on the road in any of said monthly 
statements. All of said monthly statements have been paid, and the sheriff 
has received the money. 

"On December 6th, 1916, the sheriff has submitted a bill for extra 
amount claimed for feeding the prisoners that worked upon the public 
highways; a copy of said bill for extra compensation is hereto attached, 
marked A. Can this bill be legally paid?" 

The bill presented by the sheriff covers the period beginning with September. 
1915, and ending with October, 1916. The bill bears the following notation: 

"This bill is for extra food and work in packing buckets and feed
ing the men working on public works and roads; said extra expense 
being incurred in feeding said prisoners extra meats, eggs, pies and cakes 
to pack said buckets, and at the breakfast and supper meals." 

The amount of the bill is $971.04, being for 5,712 days at 17c per day, said 
17c being the difference between the rate ordinarily allowed the sheriff for feeding 
prisoners in the jail and the maximum amount allowable under the statutes. 

Section 2850 G. C. reads as follows : 

"The sheriff shall be allowed by the county commtsstoners not less 
than forty-five nor more than seventy-five cents per day for keeping and 
feeding prisoners in jail, but in any county in which there is no infirmary, 
the county commissioners, if they think it just and necessary, may allow 
any sum not to exceed seventy-five cents each day for keeping and feeding 
any idiot or lunatic. The sheriff shall furnish at the expense of the county, 
to all prisoners confined in jail, except those confined for debt only, fuel, 
soap, disinfectants, bed, clothing, washing and nursing when required, 
and other necessaries as the court in its rules shall designate." 

Section 2997 G. C. provides that in addition to the sheriff's compensation and 
salary the county commissioners shall make allowances quarterly to each sheriff 
for keeping and feeding prisoners, as provided by law. The rate to be paid the 
sheriff by the county commissioners for keeping and feeding prisoners in jail is 
not, strictly speaki~g, a matter of contract even within the limitations provided 
by section 28SO G. C., although the matter is ordinarily treated by the commis
sioners and .sheri(! as. thQugh i~ were a matter of contract. When the commis
sioners have fixed the rate within the limits provided by section 2850 G. C., the 
sheriff is required to perform the duty of keeping and feeding prisoners for the 
rate so fixed .and cannot decline so to do. 

The use of prison labor on roads is regulated by chapter II of the Cass . 
highway law, 106 Q. L., 574, 655. Under section 7496 G. C., whenever the ~ate 
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highway commissioner makes requisition upon the warden or superintendent of the 
state penitentiary or reformatory for prisoners to work upon the state highway, 
or in the preparation of road building material for use thereon, it becomes the 
duty of the warden or superintendent, and the state highway commissioner, to 
provide by agreement for the cost of transportation and maintenance of said 
prisoners and the di>cipline and gO\·ernment thereof. Under section 7497 G. C. 
it is also the duty of the warden or superintendent and the state highway com
missioner to agree as to the amount to be paid the prison authorities, if anything, 
for the use of said prisoners, in addition to the entire cost of transportation, 
maintenance and discipline. l:nder section 7498 G. C. county commissoiners are 
authorized to make similar requisition upon the warden or superintendent of the 
state penitentiary or reformatory and are authorized to agree with the author
ities controlling the prison in the same manner and as to the same matters as the 
state highway commissioner. Under section 7500 G. C. county commissioners are 
also authorized to make requisition upon any jailer for any number of prisoners 
sentenced to a jail, desired for use upon the highways of the county or in the 
manufacture of road materials. The section expressly provides that an agree
ment shall first he entered into between the county commissioners and the authori
ties in charge of said jail, prescribing the amount which shall be paid for the 
labor of such prisoners, in adrlition to the cost of transportation, maintenance and 
discipline. 

From the above it will he observed that the maintenance of prisoners employed 
upon the highways is made by statute a matter of contract between the authorities 
using the prisoners and the authorities having charge of the jail or prison in 
which such prisoners are confined. Under the facts as submitted by you it does 
not appear that any agreement was ever entered into between the sheriff and the 
county commissioners providing for the payment of any compensation to the 
sheriff on account of maintaining prisoners while employed upon the highway. 

Even if such a contract had been made, it does not appear that there was 
any compliance with section 5660 G. C., which section reads as follows: 

"The commissioners of a county, the trustees of a township and the 
board of education of a school district, shaH not enter into any contract, 
agreement or obligation involving the expenditure of money, or pass any 
resolution or order for the appropriation or expenditure of money, unless 
the auditor or clerk thereof, respectively, first certifies that the money re
quired for the payment of such obligation or appropriation is in the treas
ury to the credit of the fund from which it is to he drawn, or has been 
levied and placed on the duplicate and in process of coHection and not 
appropriated for any other purpose; money to be derived from lawfully 
authorized bonds sold and in process of delivery shaH, for the purpose 
of this section, he deemed in the treasury and in the appropriate fund. 
Such certificate shall he filed and forthwith recorded, and the sums so 
certified shall not thereafter he considered unappropriated until the county, 
township or board of education, is· fuHy discharged from the contract, 
agT<'ement or ohli~ation, or as long as the order or resolution is in force.'' 

In view of the fact that no contract covering the maintenance of prisoners 
while employed upon the highways was made, as provided by law, and no certifi
cate made in compliance with section 5660 G. C. and the further fact that, during 
all the time covered by the account now presented, the sheriff charged and collected 
for the prisoners employed on highway work the full amount fixed by the com
missioners under authority of s.•rtinn 2~50 r. r it ;, my opinion that the law will 
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leave the parties to this transaction where it finds them, and that the sheriff can
not collect and may not lawfully be paid the additional compensation claimed by 
him. 

Respectfully, 
EDWARD C. TURNER, 

A ttomeJ,•-Gellfral. 

2146. 

LINE FENCES-SECTION 5913 G. C. AND RELATED SECTIONS HELD 
CONSTITUTIONAL. 

Section 5913 a11d related sertiOIIS of the General Code are constitutional and 
~·alid. They may not be so co11strued a11d admiuistered, /w,,•n•er, as to charge an 
owner of lands. 'l<•hiclz arc, and are to remain, rwenclosed, with any part of the 
expense of constructing aud maiutainiug a liue fence for the sole benefit of an 
odjoiuing proprietor. 

CoLt'Mst·s. OHio, January 5, 1917. 

J-!oN. DEAN S. STA).ILEY, l'rosNlltiny AttoriiC.\'. i.cballon, Ohio. 

DEAR SIR:-\' our request for an opinion under date of December 27, 1916, 
reads as follows: 

"I write to inquire concerning the constitutionality of section 4243 
and the subsequent sections of the General Code dealing with the building 
and maintenance of line fences. I am in some doubt upon this matter 
hy reason of certain decisions, to wit: The Alma Coal Co. v. Cozad, treas
urer, 79 0. S .. 34H: ] ohn P. Beach , .. Jlert Roth, et al., as trustee of Sharon 
township and Simon Dressler, reported in the 18th C. C., N. S., at page 
579, which I understand was affirmed without opinion in Roth et al. , .. 
Beach, 80th 0. S., 746: and the case of :'lie Dorman , .. Ballard et al., trus
tees, et al., which was decided by the supreme court .-\pril 25, 1916, 
and will appear in the 94th 0. S. 

"I find it difficult to reconcile these decisions and do not know 
whether it was the purpose of the court in the last mentioned case to 
distinguish from other cases or to overrule the case reported in 80th 0. S." 

\Vhen you refer to section 4243 of the General Code I assume that you intend 
to refer to section 5913 of the General Code, which was a part of section 4243 R 
S. Section 5913 of the General Code reads as follows: 

"If either person fails to build the portion of fence assigned to him, 
the township trustees, upon the application of the aggrieved person, shall 
sell the contract to the lowest responsible hidder agreeing to furnish the 
labor and material and build such fence according to the specifications 
proposed by the trustees, after advertising them for ten days by posting 
notices thereof in three public places in the township." 

This section and the related sections, commencing with section 5908 G. C., 
have been considered by the courts in a number of cases referred to by you, but 
I am unable to say that there is any conflict in the authorities or that there is any 
doubt as to the constitutionality of these sections. 
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In the case of the Alma Coal Company v. Cozad, treasurer, the court did 
not hold that the sections in question were unconstitutional. The court merely 
held that the sections could not be so construed and administered as to charge 
an owner of lands, which are, and are to remain, unencl'osed, with any part of 
the expense of constructing and maintaining a line fence for the sole benefit of 
the adjoining proprietor. The court further held that to give these sections any 
other and broader meaning and to so construe them as to charge an owner of 
lands, which are, and are to remain, unenclosed, with any part of the expense 
of constructing and maintaining a line fence, would amount to the laying of an 
imposition upon such lands for the sole benefit of another, which course of action 
is inhibited by constitutional provisions. 

The syllabus in the case of Beach v. Roth, et a!., trustees, 18 0. C. C., ~. S., 
579, is misleading, the broad statement of the syllabus being that section 4243 
R. S. is unconstitutional. It sufficiently appears, howenr, from the opinion of 
the court, that the court had in mind a situation where the lands on which it 
was sought to lay the imposition were unenclosed and were intended by the owner 
so to remain and that the owner had no occasion for a line fence for the purpose 
of controlling his own domestic animals or for any other purpose except it might 
be to protect his lands from the domestic animals of his neighbor, who was seek
ing to compel him to share in the expense of constructing a line fence. This case 
was affirmed without report in 80 0. S., 746, on the authority of the Alma Coal 
Company v. Cozad, treasurer, supra. 

In the recent case of McDorman v. Ballard, et al, trustees, reported in the 
Ohio Law Reportet of November 20, 1916, volume XIV, No. 34, and which case 
will appear in 94 0. S., 183, the constitutionality of these sections was again 
before the supreme court and the sections were held to he constitutional and valid, 
but after citing the case of Alma Coal Co. v. Cozad, treasurer, the supreme 
court affirmed the ruling in that case and held that the statutes in question could 
not be so applied and construed as to compel the owners of lands, which are, 
and are to remain, unenclosed, to bear any part of the expense of constructing 
and maintaining line fences for the sole benefit of adjoining proprietors. 

In view of the holdings in the above cited cases, there can be no doubt as 
to the constitutionality of the sections about which you inquire. Such sections 
are constitutional and valid and may not be so construed and administered as to 
charge an owner of lands, which are, and are to remain, unenclosed, with any part 
of the expense of constructing and maintaining a line fence for the sole benefit 
of an adjoining proprietor. 

Respectfully, 
EDwARD C TURNER, 

Attorney-General. 
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2147. 

BOARD OF STATE CHARITIES-COSTS IX :O.L\YOR'S COURT IN AR
REST OF DELIXQUEXT WARD OF ABOVE XA~IED BOARD WHO 
IS OUT ON PAROLE AXD HAS ESCAPED FROl\I PRIVATE HO:O.IE. 

Cost iu a mayor's court iucurred in the arrest of a deliuquent ward of the 
board of state charities, for offeuse committed by said ward, who has escaped 
from a prh•ate home in which he had beeu placed by the board should follow the 
case i11to the juvenile court ,,•hic/1 assumrd jurisdictio11 of the priso11er. a11d be 
paid the fu11ds of that court, IIOlu:iths!alldill!} the ,,·ard ,,·as sttbscquc11fly sur
rendered to the board for dispositiull. 

CoLt:l\1Bt:S, OHIO, January 5, 1917. 

Board of State Charities, Columbus, Ohio. 

GEXTLE:IIEN :-Your request for an opinion IS as follows: 

"Enclosed you will find a letter from Judge Hoke, of Tiffin. 
·'George Van Scoter at one time was an inmate of the Boys' Indus

trial School. He was paroled to return to Columbus. Soon thereafter 
he was implicated in some offenses and the judge of the Franklin county 
juvenile court imposed another sentence to Lancaster. The execution 
of this sentence was suspended and the boy was released on probation to 
the children's welfare department of this board. He was boarded in a 
foster home in Fairfield county. On or about December I, he ran away 
from this home, after he had stolen some money, and was finally appre
hended in Seneca county, as will be noted in the letter of Judge Hoke. 
Through a newspaper clipping we recognized the boy under arrest as 
one in whom we were interested and we sent one of our visitors, lHr. 
\\1right, to return the boy if the authorities of Seneca county were not 
disposed to take any further action. 

"\Vhen :O.Ir. \\'right informed Judge Hoke that the boy was under 
suspended sentence of the juvenile court of Franklin county, Judge Hoke 
ordered the release of the boy to l\Ir. \Vright with the understanding 
that he was to be returned to Franklin county. This was done and the 
hy is now an inmate of the Boys' Industrial School, his probation having 
been recalled and the former sentence ordered executed. 

"\Ve desire· your advice as to whl"ther the charges mentioned in the 
letter are ones for this department to pay or is it properly chargeable to 
some other agency or person?" 

By virtue of. the authority contained in section 1352-5 General Code, (103 
0. L., 867) the Board of State Charities is empowered to· rccci,·c a' its warcls 
delinquent children committed to it by a juvenile court. 

It is further provided in the section referred to that such children are to 
be placed in homes in accordance with the provisions of section 1352-3 of the 
General Code. 

Section 1352-4, General Code, provides that the actual and necessary expenses 
of the placing of such children snail be paid from funds appropriated to the board. 

Under the provisions of section 1352-3, General Code, referred to above, the 
Board of State Charities becomes vested with the sole and exclusive g-uardian,hip 
of such children and as such is charged with their care and control. 
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In th~ case of George Van Scoter, referre<l tu in yuur letter as hadng been 
apprehended by the authorities of Seneca county for the commission of an offe-nse 
after he had run away from the home in Fairfield county where he had been 
placed by your board, although the action of the authorities in apprehending and 
holding the boy is stated to hav~ been in behalf uf your board, the action taken 
was in reality the same as would have been taken in the case of any person accused 
of crime. The fact that the boy arre~ted was found to be subject to the jurisdic
tion of the juvenile court resulted in his being turned over to that court and 
under and by virtue of the provisions of section 1682 of the General Code the 
costs and expenses incurred in the mayor's court would follow the matter into the 
juvenile court of Seneca county and it is my opinion they should be paid from the 
juvenile court funu of the county. 

Your attention is invited to opinion No. 502 acldresseu to the Bureau of In
spection and Supervision of Public Offices under elate of June 14, 1915, to be found 
in Vol. II, of the Opinions of the .\ttorney-General for 1915, at page 1022. 

2148. 

Respectfully, 
Enw ARD C. TURNEB, 

Attorney-General. 

COUNTY JAILS-DISCHARGE OF PRISONERS WHEN COMMITTED TO 
JAIL IK DEFAULT OF P.\Y?viEXT OF FINE AND COSTS. 

Prisoners cOIIllllitted to jail in default of Payment of fine and costs may be 
released either by serviny out ti111e at the rate of sixty cents, seventy-five cents 
or o11e dollar per day. as the case IIIG}' be, b_y payment of fine and costs to sheriff 
by action of the cozmtJ' auditor, county commissioners, 1111der insolvency law, or by 
action of the courts in a proper proceedmg. 

CoLUMBUS, Omo, January 6, 1917. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-Your request for an opinion is as follows: 

"Kindly let us have your written opinion on the following proposition 
at an early date: 

"Kindly enumerate the methods by which a prisoner committed to 
the county jail by a justice of the peace, mayor, or police judge, in default 
of payment of fine and costs, may secure his liberty. 

"Following is an extract from one of the reports on file in this office 
which we have been holding to be the law on this subject and we are 
desirous of knowing whether we are correct: 

"'Discharge of prisoners when committed to jail in default of pay
ment of fine and costs.' 

"'This subject has been touched upon at several places in this report, 
but in order that there may he no misunderstanding of the matter, the 
several legal methods are herewith specifically set up, as follows: 

"'1st. By serving out time at the rate of 60 cents a day as provided 
in section 13717 G. C. 

"'By payment of fine and costs to the sheriff. 
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" '3d. By action of the county auditor under the provisions of section 
2576 G. C. 

"'4th. By action of the county commissioners under the provisions 
of sections 12382 and 12383 G. C. 

'''5th. By action of the commissioner of ·insolvents under the provisions 
of sections 11146 and 11180 G. C. 

" '6th. By action of a court of competent jurisdiction reviewing the 
case. 

" '7th. By habeas corpus proceedings. (See sections 121(>1 et seq.) 

'''NOTE-If the sentence of the court is for a specific 1Zitmber of days 
in addition to the commitment in default of payment of fine and costs, 
said days must be served first, and only the last two methods above cited 
can operate to relieve a prisoner from serving such specific sentence.' " 

In your letter you refer, among other things, to section 12383 of the General 
Code as being one of the means through which prisoners committed to jail may be 
released. In reading that section you will find that it is not a provision for the 
release of a prisoner but rather for the re-arrest of a prisoner who has been 
released under the provisions of section 12382 of the General Code and who has 
violated the conditions of his parole under that section. 

Section 3666 of the General Code is as follows: 

"The council may provide that any person who refuses or neglects 
to pay the fine imposed on conviction of any such offense, and the costs 
of prosecution, shall be imprisonerl and kept at hard labor until, at the rate 
of seventy-fiv.e cents for each day's labor, exclusive of Sunrlays, he shall 
have earned an amount equal to such fine and costs." 

Section 1405 of the General Code, as amended ( 106 0. L., 170), which is a 
part of the fish and game laws, provide-; that pasons comictt•<l of \·iolations of that 
law shall be committed to the jail or workhouse of the county and there confined 
one day for each dollar of the tine and costs adjudged against them and that 
they shall not be discharged therefrom by any board or officer except upon the 
payment of the fines and costs remaining unsatisfied or upon the order of the 
board of agriculture. 

Subject to the reference to section 12383 of the General Code referred to 
above, and the provisions of sections 3666 and 1405 of the General Code, as 
amended, it is my opinion that the instructions contained in your circular and 
quoted in your letter as an abstract from the reports on file in your office are 
correct as showing the procedure by which one committed to jail in default of 
payment of the fine and costs may he released therefrom. 

Respectfully, 
EDWARD C. TURNER, 

A ttoruey-General. 
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DISTRICT SUPERINTENDEXT-FREQUEXCY OF FILING REPORTS 
UNDER SECTION 4740 G. C., 106 0. L., 439, LEFT TO DISCRETION OF 
COUi'.:TY SUPERIXTE:\'DEXT-DUTY OF BOARD OF EDUCATION 
TO WITHHOLD PAY OF SUPERIXTENDENT \VHO FAILS TO FILE 
REQUIRED REPORTS. 

L'nder the provisious oj section 7706 G. C., 104 0. L., 133, the frequency of 
the reports of district superintcudents, includiug superitttcndents under section 
4740, G. C., 106 0. L., 439, is left to the discretion of the county superintendettl, 
subjcJ'I oul:y to the specifi<' r<quire111e111 that a report shall be 111ade annually. 

The county superinteudeut 111ay require the punctual filing of such reports 
monthly. 

It is the duty of the board of educatiou to withhold the pa:y of any superin
temient employed under sectiou 4740 G. C., supra, who jails to file reports properly 
required by the couniJ• supcriutcndent. 

CoLUMBUS, OHio, January 6, 1917. 

HoN. IRviNG CARPENTER, Prosecutiug .-lttoruey, :V or.mlk. Olrio. 

DEAR Sm :-Yours under date of December 15, 1916, is as follows: 

· "Several questions have been raised by the county superintendent of 
schools, upon which I desire your advice. They are with reference to 
his powers under the following sections: 

"Section 4740 provides that the superintendent of such separate dis
trict 'shall perform all the duties prescribed by law for a district super
intendent.' 

"Section 7706 detlning the duties of the district superintendent pro
vides 'he shall report to ~·our county superintendent annually. and often<>r 
if required, as to all matters under his supervision.' 

"!st. Under the latter section what authority is given the county 
supt·rintendent to specify the frequency. nature and items of tlw report. 
which is to he made to him annually or oftener as required? 

"2nd. Is he vested with authority to require the punctual and certain 
tlling in his office of these reports? 

"3rd. Under the two sections referred to are the duties of the super
intendent of a separate district, provided for in section 4740, with reference 
to such re1>orts, the same as those prescribed for district superintend
ents in 7706, especially is it mandatory for him to furnish monthly reports 
to the county superintendent, if so required by the county superintendent? 

"4th. In the event of a district superintendent or superintendent of 
such separate district failing or refusing to make such reports, what 

. remedy has the county superintendent by which to compel such reports 
to be made? Does section 7784 apply to such case, and if so how could 
it be applied when a hoard of education refuses to withhold the pay of 
such superintendent?" 

Section 4740 G. C., 106 0. L., 439, to which reference 1s made, provides as 
follows: 

"Any village or rural school district or union of school districts for 
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high school purposes which maintains a tirst grade high school and which 
employes a superintendent shall upon application to the county board of 
education before September 10, 1915, or before June 1st of any year 
thereafter, be continued as a separate district under the district super
vision of the county superintendent. Such district shall continue to be 
under the direct supervision of the county superintendent until the board 
of education of such district by resolution shall petition to become a 
part of a supervision district of the county. school district. Such super
intendent shall perform all the duties prescribed by law for a district 
superintendent, but shall teach such part of each day as the board of 
education of the district or districts may direct. Such districts shall 
receive no state aiel for the payment of the salaries of their superin
tendents and the salaries shall be paid by the boards employing such 
superintendents." 

Section 7706 G. C.. 104 0. L., 133, which prescribes in part the duties of district 
superintendents, and which is adopted by reference hy the provisions of section 
4740 G. C., supra, provides as follows: 

"The district superintendent shall visit the schools under his charge, 
direct and assist teachers in the performance of their duties, classify and 
control the promotion of pupils, and shall spend not less than three
fourths of his working time in actual class room supervision. He shall 
report to the county superintendent annually, and oftener if required 
as to all matters under his supervision. He shall be the chief executive 
officer of all hoards of education within his district and shall attend any 
and all meetings. He may take part in their deliberations, but shall not 
vote. Such time as is not spent in actual supen·ision shall be used for 
organization and administrath·e purposes and in the instruction of teach
ers. At the request of the county hoard of education he shall teach in 
teachers' training c0urses which may he organized in the county school 
district." 

Under this latter section the frequency of the reports of district superintend
ents, including superintendents under section 4740 G. C., supra, is left entirely to 
the discretion of the county superintendent, subject only to the specific require
ment that a report shall he made annually. The discretion thus vested in the 
county superintendent would not be reYiewed by the courts except for a gross 
abuse thereof. 

The statute itself specifically requires that such reports shall be "as to all 
matters under his supervision," referring to the supervision of a district superin
tendent, including superintendents under section 4740 G. C., supra. 

It is thus rendered conclusive that the county superintendent may require such 
reports as in his judgment he deems necessary, not only as to any but as to all 
matters which are under the supervision of district superintendents, including 
superintendents under authority of section 4740 G. C., supra. Said reports should, 
of course, be in such detail as directed by the county superintendent, as is reason
ably necessary to render the same of utility and to make them sen·e all purposes 
for ~Nhich they are intended. 

From the foregoing it follows that it is within the authority of the county 
superintendent to require the punctual filing of the reports referred to and which 
he may require to be made by district superintendents, as referred to in your 
second inquiry. 
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In answer to your third que,;tion. I am of the opmton that the language of 
~ection 4740 G. C. is sufficiently specific in that respect to render it conclusive that 
the duties of superintendents, unrler section 474<i G. C.. supra, in relation to the 
reports referrerl to, are the same as those of district superintendents prescribed 
hy section 7706 G. C., and if so requirerl hy the county superintenrlent it is man
datory upon a superintendent. under section 4740 G. C. to make monthly reports of 
matters under his supervision to the county superintendent. 

Section 7784 G. C.. 104 0. L.. 225. to which you refer in your fourth inquiry, 
provides as follows: 

"Roarrls nf t•ducation shall require all teachers ami superintendents 
to keep the school records in such manner that they may he enabled to 
report annually to the county auditor and superintendent of public in
struction as required hy the provisions of this title and shall withhold 
the pay of such teachers and superintendents as fail to file the reports 
requirerl of them. The records of each school, in addition to all other 
requirements, shall be so kept as to exhibit the names of all pupils en
rolled therein, the studies pursued : also, indicate the character of 
the work done, the standing 'of each pupil, and must be as near uniform 
throughout the state as is practicable." 

This section specifically provides that the board of education shall withhold 
the pay of such teachers and superintendents as fail to file the reports required 
of them. This latter language clearly comprehends the reports required of super
intendents under the provisions of sections 7706 and 4740 G. C., and it is, therefore, 
the duty of boards of education to withhold the pay of a district superintendent, 
under authority of section 4740 G. C., who fails to file the reports required by 
section 7706 G. C., supra, as herein above defined. 

The refusal of any member of a board of education to withhold the pay of a 
teacher or superintendent, as required hy section 7784 G. C., supra, would render 
such member subject to the provisions of section 10-1 G. C., 103 0. L., 851, as 
follows: 

"That any person holding office in this state, or in any municipality, 
county or any subdivision thereof, coming within the official classification 
in section 38. article 2, of the constitution of the state of Ohio, who re
fuses or wilfully neglects to enforce the law. or to perform any official 
fluty now or hereafter imposed upon him by law. or who is guilty of gross 
neglect of duty, gross immorality. drunkenness, misfeasance, malfeasance 
or non-feasance, shall he deemed guilty of misconduct in office: upon com
plaint and hearing in the manner provided for hen.·in shall have judgment 
of forfeiture of -;aiel office with all its emoluments entered then•on against 
him, creating thereby in said office a vacancy to he titlecl as prescribed hy 
law. ThP proceeding-; provirlccl for herein are in arlclition to impeachment 
and other methods of removal now authorized hy law." 

This remedy is not, however, available to the county superintendent, as such, 
and may be enforced only in the manner prescribed in subsequent sections. 

There is no statutory provision which specifically imposes upon the county 
superintendent the duty of enforcing the provisions of section 7784 G. C., supra, 
nor is any authority conferred upon the county superintendent, as such, to invoke 
the remedy provider! in section 10-1 G. C., supra. There is, therefore, no remedy 
peculiar to the county superintenrlent. as such. I am inclined, however, to the 



1984 OPINIONS 

,-iew that section 7784 G. C. imposes upon the board of education the mandatory 
duty of withholding the pay of any teacher or superintendent who shall fail to 
tile the reports required of them and that the payment of such teacher or super
intendent might be enjoined hy a taxpayer. 

l{espectfully, 
EDWARD c. Tt:RNER, 

A ttoruey-Geucral. 
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