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Mnt11aJ. F-ire Associations.
l\fUTUAL l'lRE ASSOCIATIONS.
Office of the Attorney General,
Columbus, Ohio, February 19, 1897.

II on.

~V.

S. 111atthews, Supcriutendent of besurance:

DEAn Sm :-I have the honor .to receive a communica-

tion from yom deparlment under date of February 18, 1897,
asking for a written opinion upon the question whether
mutual fire associations organized under the provisions of
sections 3686-3690, Revised Statutes of Ohio, may insure
a hall belonging to the Patrons of Husbandry, and the right
of such associations to make insurance on buildings commonly known as grange halls, schoolhouses and other
structures of like character.
Section 3686 provides "That any number of persolls of
lawfu l age, resiclen ts of this State, not less than ten in ntlll1ber may associate themselves together for the purpose of
insuring each other against loss, etc., and that such assessments and collections shall be regulated by lhe constitution
and by-Jaws of the association." .
Section 3687 in providing for the objects of such association states that each member agrees to be assessed specifically for incidental purposes and for the payment of ·losses
which occur to its members.
Section 3689 puts in the proviso that in no instance
shall the power to ·insure against loss by fire be exercised
to others than members of the association.
Section 3690 provides how the constitution and by-laws
shall be adopted.
Carefully examining the context of these sections to
more clearly enable me to answer the question, I am obliged
to construe and define the term "person or persons" as used
and referr<!d to in said act. The word "person," it is true,
is a g.eneric tenn and when used in the statute to determine
whether it means uot only a natmal person but an artificial
person, such as private corporations ot: associations, the
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context must be consulted to see in which sense it is used.
There are many cases in which the legislature docs not mean
that the word person shall include corporations or associations or artificial persons. It has beei1 the practice of our
Legislature, unless the context clearly implied to extend the
generic term "person" by adding "partnerships," "corporations," "associations," etc. The court in the case of Pharmaceutica-l Society vs. London S. and P. Association, L. R.,
5 App. Cas., 857, said:
"Statutes, like other documents, are constantly conceived according to the ·popular use of language, and it is certain that this word is often used
in statutes in a sense in which it cannot be intended
to extend to a corporation. That accounts for the
frequent occurrence in some statutes, in interpretation clauses, of an express declaration that it shall
extend to a body politi~ or corporate."

'

Encllicli:..Qn Interpretation of Statutes, article 89, says :
"It is evident that the word 'person' may or
may not include corporations, according to the intention of the Legislature in t he use of the term,
* * * * If any general rule can be drawn
from the decisions, it would seem to be this, that
where the act imposes a duty towards, or for the
protection of, the public or individuals, or grants
a right properly common to all, and £rom participation in which the limited character of corporate
franchises and the absence of any natural rights in
corporations do not, by any policy of the law, debar them, the term 'persons' will in general include
them, whether the act be a penal or a remedial one.
But in cases· of enactments having a different object in view, and especially of the class pre-eminently requir'ing a construction in accordance ·with
common and popular usages of the language, it
would seem that corporations would not, in general,
be included."
In the case of School Director vs. Carlisle Ba·rtk, 8.
Watts (Penna.), 291, Judge Kennedy said :
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"In the construction of statutes, the terms or
language thereof are tb be taken and understood
according to their ordinary and usual signification,
as they are generally understood among mankind,
unless it should appear {rom the context, and other
parts of the .statute, to have been intended otherwise; and if so, the intention of the Legislature,
whatever it might be, ought to prevail. Therefore,
in the case before us, th~ term 'person' being generally understood as denoting a natural person, is
to be taken in that sense, unless from the context,
or otl1er parts of the act, it appear that artificial
persons, such as corporations, were also intended
to be embraced. * * ':' Here, however, nothing of the kind appears, nor is there anything in
any part of the act which goes to show that a bank
was intended to be comprehended within the nceaning intended by the Legislature to be affixed to the
term 'person.' "
The court said in 4 Alabama, 568 :
"The true rule to apply in construing the term
'person' is to consider the connection and remember that a natural person may do anything which
he is not prohibited by law from doing. An artificial person can do none which the charter giving it existence does not expressly or by fair inference authorize."

In 37 La., 233, in discussing: one proposition, the court
said :
"For instance, where a statute provides that
a certain number of persons may oragnize themselves into a corporation it cannot be understood
as including corporations; that is, it does not authorize corporations to the prescribed number to
org~mize themselves into a new corporation distinct
from themselves. The worcl .. 'persons' here obviously meant only natural persons, individuals
capable of contract and association."
Referring these rules of construction to the sections of
the Revised Statutes of Ohio referred to• in your request,
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I am clearly of the opinion that the ter m "persons" as used
in these statutes being qualified by such expressions as "lawful age, residence. associate themselves together," etc., treat
the term "person" as a natural person and does not include
a corporation, lodge or an association that in ilscl ( is composed of an organization inconsistent with these terms.
It is, therefore, my opinion that a corporation such as
the Patrons of Industry, or township trustees owning a
schoolhouse, or board of trustees owning or controlling a
church slructme. or corporation or association owning a
grange hall being artificial persons, cannot associate themselves togcthc1- wilh uatmal persons in this class or mutual
assessment associations.
Respcctfttlly submitted,

F . S. MONNETT,
Attorney General.

....

PO'vVER Of CERTAIN rTRE INSURANCE COMPANIES TO ISSUE ENDOWMENT POLICIES.
Office of the Attorney General,
Colun1bus, Ohio, February 20, rf397.

Hon.

·w. S.

Matthews, Sllperiltfcndrnt of lllsllrancc:

to

DEAR S1R :-This department has the honor
receive
a communication from you under date of February 19, t897.
asking for an opinion in writing as to whether, under the
provisions of section 3630 and the supplementary sections
thereto, provid ing- for the organization and regulation of
associations to do the business of life insurance on Lhc assessment plan, such associations can issue certificates of insurance promising to pay in money at some fixed time during
the life of Lhe insttred, the amount stipulated in lhc face of
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the policy or certificate. In other words, ca.n such associations legally issue endowment policies?
Section 3630 as amended .March 31, 1891, provides that
a company or association may be organized to t ransact the
business of life or accident, or life and accident insurance
on the assessment plan, for the purpose of mutua l protection
and relief of its members, and for the payment of stipulated
sums of money to the families, heir s, executors, administrators or assigns of the deceased members of such company
or association as the members may direct, in such manner
as may be provided by the by-laws; and may receive money
either by voltmtary donation o r contribu tion, or collect the
same by assessment of its members; and may accumulate,
invest, d istribu te an d app rop riate lhe ~a me in such manner
as it may deem proper. But all accumulations and accretions ther eof sh nll be h eld and used as· the proper ty of the
members and in the interest of the members.
This is an amendment of the act passed February 3.
1875. which amended the act of April 20, 1872. And the
act of 1872 was a s upplementary act lo the general statute
_ authorizing the incorporations of companies in the State of
Ohio.
Section 3630a, passed 77 0. L., 178, provides a list of
q uestions to be a nswered in the ann ual s tatements to be
furnished your department, of which Nos. 17 to zs, inclusive, recogn ize that there were in existence and may yet be
in existence. He insurance companies organized under the
general statutes 3236 a nd 3238, that include clearly the power
to do endowment insurance. Sction 363ob and 363oc refer
to such co rporations, companies o r associat ions that were
in existence, and may have been organized under 3236,
~238 or any other law of the State, fo r the p ur pose of doing
business under 3630: which section also refers to a class of
comp;tnies already existing, capable of issuing endowment
policies expressly providing for the payment to members
of any sum of money d uring life, under such certificate; or
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guaranteeing a fixed amount at death. But in the amendment again of 3630e in 1891 the Legislature, referring to
companies and associations doing a combination life and
accident business on assessment plans, uses this language:
"Such cor poration, ·c ompany or association

shalt be authorized to transact in this State the
business· of life or accident or life and accident insurance on the assessment plan, for the purpose of
mutual protection and relief of its members, and
for the payment of stipulated sums of money to the
families, heirs, executors, administrators or assig11s
of the deceased members of such corporation."
using: the same language as is used in 'the amendment
of the parent section 3630 in 1891. Section 3630, and that
p.ortion of 363oc just refe'rred to, refer to the organization
of companies to do the insurance in those sections described,
from and aftei· the date of such passage. Section 3630c and
section 363o'c-· arc remedial and regulative of companies,
not only to be organized but already !n existence under
repeated laws and in existence· under the general statutes
for the purpose of incorporation. Bearing in mind these
distinctions and reading into the words of 3630 their natural
meaning with proper limitations, I find:
That inasmuch as the double business of life and accident. and life or accident is provided for in one section, the
subsequent qualifying words should be applied to the respective class of insurance that they would most natura·lly define.
'When the expression "for the purpose of mutual protection
and relief of its members" is used following the term "accident insura11ce,' it is most natural to apply the term "protection and relief" to that' class of insurance. No relief or
protection can be afforded a dead man.. A deceased person ·
is no longer a member. Death cancels the contract so far
as the mutuality of the contrac't exists. The act does not
speak of the dead man as any longer being a member_ Therefore. the term "protection and relief of its member," must
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refer to the living members. This clause is immediately
followed by the life provision, by adding "and for the payment of stipulated SlllllS of money_ to th~; families, heirs;
executors, administrators or assigns of the deceased members of such company." There will be no families. heirs,
executors, administrators or assigns of a deceased member
mitil the death oft such member. So that there is nothing
in this clause that authorizes investment or endowment
policies to pay "a stipulated sum of money" to the member
or to anyone on the happening of any other event than
death. And the subsequent authorit}' providing by-laws
cannot rise higher than its source, namely, the powers
gri,!ntcd to the associations.
Thus we may sec that the term "life insurance" not
being modified by any qualifying words, such as "im•cstIIICIIf life insm·ance" or "!!ndo~t>mcnt life insurance," and
the subsequent limiting words nol indicatjng they are to
be taken in any other than their. natural sense, r do not s.ee
how the subsequent cla uses referring to accumulations. distributions and investments can be construed to mean endowment or investment insurance. But such accumulations, investments and distribut ions and appropriations must come
within lhe original powers, namely, for the mnlual protection and relief of its mcmb~rs.
T do not understand that the term "protection and relief" are terms to be applied to purely financal distress.
But in all the text books they seem to be used in connection
with sick benefits or acciden.ts or physical infirmities coming
upon the member.
Associated words limit and explain each other. The
term "protection" in its ordinary· definition, would mean
the act o£ protecting from injury or annoyance, or protection from loss. The ordinary definit ion of "relief" is the
removal of any evil, or of anything oppressive or burdensome. These terms being associated in this section with
accident insurance, can consistently be applied and limited
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to that class of insurance. The connection would not warrant reading into the two words "protection and relief," the
broader definition of "investment or endowment insurance."
The subsequent language in the section "distri bute and
appropriate," must be construed in harmony with the limitations of '·protection and relief." Seeton 363oi provides
for companies that may issue sick benefit policies, with
limitations that seem lo cxchtde their being included under
section 3630.
The t.erm ''appropriate" as used in section 3630 should
be confined to the usc of such accumulations in the payment
of expenses. And, perhaps, actual losses occurring under
either set of policies. The term "distribute" must be taken
II\ connection with contingent assessments.
And the company would have no power under section 3630 lo guarantee
co di~tribute aq absolute sum w a living member. The
..:ourt held in 47.'..0 . S. 167:
"Corporations organized under section 3630,
which do not comply with the laws regulating
'mutual life insura/lce companies,' have no power
to issue policies guaranteeing any fixed stun lo be
paid at the death of a member, except such fixed
amount shall be conditioned upon the same being
realized from the assessments made on members to
meet it. llul sttch corporations have lo comply
wiU1 the mutual life insurance laws before they are
auUtor izcd to issue endowment policies."
So that it seems Lo me clear that the term "distribute"
cannot so fat· nullify all lhe preceding language of this section as to open the door for endowment or investment
policies.
So far as this interpretation would conflict with sections 36300, b and c, by assuming that these ser.f'.inns by· implicatiQn when speaking of endowment policies refer to
policies issued under 3630, and not to companies incorpo-
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rated under !lie general articles of incorporation as they were
prior to 1872, I wollld then apply the rHic that where two
statHtes on the same subject or on related subjects, are apparently in conAict with each other, are lo be reconciled by
constrHction so far as it may be possible on any fair hypothesis. Validity and effect should be given to both without
destroying the limitations and meaning of the latest act.
Again, of two constructions, the words of the latest law
must control.
It is my conclusion, therefore, that section 3630 as now
amended, docs not authorize an assessment association organized thereunder, and not complying with the laws regulating mutHal life insurance con1pan ies, to iss He investment or endowment certificates.
Respectfully submitted,
F. S. MONNETT,
Attorney General.

INCOi\IPATJDLE OFFICES.
Office of the Attorney Genera l,
Columbus, Oh io, January 4, 1897.

Hon . C. W . Snider, 197 Superior Street, Clcvcla1ld, Ohio:
DEAR S m. :-This department is in receipt of a communication from you as present member of the General
Assembly of the State of Ohio, asking for an opinion in
writing as to whether your appointment to the position of
second assistant prosecutor of the county of Cuyahoga, to
begin duty on January 11, t8g7, will conflict or be incompatible with the holding of your present office of member
of the General Assembly of the State of Ohio; and that you
wish to have this determined before you are qualified as
s11ch assistant prosecutor.
Section 19 of article 2 of the constitution provides

FRAl\K S. MOl\l\Err--I8g6-Igoo.
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that no senator or representative shall, during the term for
which he shall have been elected, or for one year thereafter,
be--appointed to any civil office under this Stale, whieh sball
he created or the emoluments of which shall have been increased during the term for which he shall have been elected.
The Legislature of ·which you arc a member, on Ji'cbruary 26, 189<), repealed section 1271 as amended March 8,
1893, and re-enacted section I2JI, which act provides among
other things, that ''in Cuyahoga County the judges of the
Court of Common Pleas may appoint two assistant prosectning attorneys, who shall also be assistant court solicito rs.
·~ ':' * Such assistant pros~cuting attorneys shall be appointed as aforesaid, only upon the nomination of the
prosecuting attorney of such county, and shall recei vc such
sa lary as shall be fix ed by the judges appointing l11e111
__, * •:• and not exceeding, in Cuyahoga County, $2,500,
nor Jess than $2,000 per annum."
Section .1268, Revised Statutes, further provides that
no prosecuting attorney shall be a member of the General
Assembly of this State. Section 10, Revised Statutes, provides, "A deputy, when duly qualified, shall have power to
perform, all and singular, the duties of his principal..,
Independent of the statutes: all works on public officers
hold substantially the same as our statutes have enacted into
laws, as to the powers, duties and responsibilities of a deputy.
\Vhilc it is a question of grave doubt, when the Legislature
repealed section 127r and re-enacted it Febrllary 26, r896,
that for the purposes of the constitutional inhibition, it was
not creat~ng a civil office for the same Legislature of which
you are a member, and are subsequently accepting an appointment under, which, if it should be held that the original
repeal was an abolition of the office, and that the re-enacting of 1271 was creating the office anew, then under section
J9 of article 2, you would not be eligible for the position of
second assistant.
Viewing· it from the statutory prohibition. if the office
of prosecuting attorney, and member of the General As-
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sembly arc incompatible, for the many reasons that might
be suggested, independent of statute, by a parity of reasoning, an assistant prosecutor having all the duties of a prosecutor, would be ineligible as a member of the Legislature.
The spirit of the statute, at least, is against your holding
the two offices, and is a subject of at least a query, as to
whether you would be entitled to the position of second
assistant prosecuting allorncy under the constitution, by
reason of the re-enactment of section 1271, February 26,
1896, while you were a member of the Legislature.
Respectfully submitted,
F. S. MONNETT,
Attorney General.

IKC01vr t_)AT1BLE OFFICES.
Office of Lhe Attorney General,
Columbus, Ohio. January 4· 1897.

Hon. I. C. Bloch, Ck<Jc/(1nd. Ohio:
D£,\R SrR :-This department is in receipt of your communication under dale of January 2, 1897, as a member of
the Ohio 1;.-egisl;iturc, asking for a written opinion upon the
right of holding the posiLion of judge of insolvency court,
beginning on the 9th prox., under the recent act of the Legis·
laturc, while a member o( such Legislature. Expressing
your desire to have an early opinion to enable you to resign
as a member of the Legislature in due time, and not to have
any question of your disqualification as to holding the office
of judge.
Section 14 of article 4 provides thal judges of the
Supreme Court and the Court of Common Pleas, shall. at
stated times, receive for their services, such compensation
as may be provided by law. which shall nol be diminished,
or increased, during their term of office. But they shall re-
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ceive no fees nor perquisites, nor hold any other office of
profit or trust tmder the authority of this State or of the
United States. Section 17 provides how judges may be removed from office, na,mely, by a concurrent resolution of
both hoqses of the General Assembly.
At the time the constitution was adopted there was
not in existence a judgeship under the title of insolvency
judge, as now held by your honor. The question then resolves itself independent of the constitution, into a question as to the compatibility of the two offices. If the two
are incompatible, the general principle recognized by the
courts, accepting the second one operates to vacate the first
office.
~iechem, on Public Officers, says:
"Two offices arc incompatible where the
nature and duties of the two offices arc such as to
render it improper in consideration of public policy,
for one person to retain both.'' I 5 !a., 538; $8

N. 'Y., 295·
A fmther definition has been given by Bacon :
Badgley held that two offices are incompatible

Juclge

"Offices are said to be incompatible and inconsistent so as to be executed by the same person,
when from the multiplicity of business in them
they cannot be executed with care and ability, or
when their being subordinate and interfering with
each other, it induces· a presumption that they cannot be executed wilh impartiality.''
where the holder cannot in every instance discharge the
duties of each.
The courts have held that a state solicitor could not at
the same time be a member of Congress; that a councilman
could not be a city marshal; that a justice of a district court
could not be a deputy sheriff; lhat a postmaster could not
be judge of the county court.
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Throop, on Public Officers, section 36, holds that a
judge cannot be a member of the Legislature, citing Woodside vs. Wagg, 71 Me., 207.
It is therefore my conclusion and opinion that to hold
a position in the legislative clepa>tment of the government
of the constitution, as a member of the General Assembly,
would be incompatible with holding a position under the
j ucliciary which interprets such laws; that to establish such
a precedent would be clearly against public policy and would
not ultimately be sustained by the courts if the matter was
tested by quo warranto.
·
Respectfully submitted,
F. S. MONNETT,
Attorney General.

CONTRACT PRISO;N LABOR.
Office of the Attorney General,
Columbus, Ohio, January r2, 1897

H on. L. F. Liu·tbert, Prisidettt Board of M anage1·s 0 hio
State Refor-mato1'Y, G1·eeuvilte, Ohio:
DEAR SIR :-Your esteemed favor of the nth inst. asking for a construction of section 8 of the act of April 24,
r89r, duly received.
The section provides that the labor imposed upon the
inmates, 01· industrial pursuits prescribed for the employment of their time, shall be at the discretion of the board of
managers, except that which is known as the contract system of prison labor shall not be employed.
There was a system of. prison contracts in existence in
1875 that has been repeate~ly amended since said date, .for
the Ohio Penitentiary. There· is a general contract system
stiil in existence. I know of no way of determining what
definition the LeR"islature mav have had in mind at the tirne
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they enacted this Jaw, for "the contract system of prison
labor." 1nflsmuch as there is a movement on foot to revise
the plan of prison labor, and there is much needed legislation to harmonize the laws governing the two institutions,
I do not l>eHeve it advisable to enter into five year term
contracts as is done under the old system at the penitentiary,
but exercise your honest discretion until you have your
powers more dearly defined, and avoid the obnoxious contract system, and use such employment as will best accomplish the purposes of reformation, and improve the inmates
o£ your institution within the meaning of that act.
Respectfully submitted,

F. S. MONNETT,
Attorney General.

APPOINTMENT OF FRUIT COMMlSSIONERS.
Office of the Attorney General,
Columbus, Ohio, January 28, 1897.

111/r. Charles E. Thorne, Di1'ector Ohio Ag1'1:cnltiwat E:rperi--

ment Station, ~Voostcr, Ohio:
Sm :-In your letter of the 22d inst. you ask:

DEAR

"In case township trustees refuse lo appoint
Fruit Commissioners as provided by the act of
April 18, 1896 (92 0. L., 200) being 'An act to
prevent the spread of peach yellows, black knot,
and San Jose scale,' or neglect to do so after petition of five or more freeholders, what is the proper
course to pursue in securing the appointment of
such a fruit commission composed of competent
men."
Section

2

of the act referred to provides:

"vVhercver the disease known as peach-yellows, also black knot of the plum, cherry and prune
are found to exist, not less than five freeholders in
any township in Ohio may petition the township
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trustees to appoint a township board of fruit commissioners, recommending in said petition three or
more of the most competent and best qualified
persons known in said township for the position.
"It shall be the duty of the trustees to speedily
appoint for the township fruit commission, two
of whom they consider the most capable freeholders in the township, who are growers of fruits liable
to be diseased, one of whor).l must be familiar with
the symptoms and nature of the diseases aforesaid
mentioned, and shall be the foreman of the commission."
"The township fruit commission shall be kept
up as long as destructive diseases prevail and there
is need of its existence, and the township trustees
shall annually appoint the commissioners comprising it at their regular April meeting."
The provisions above quoted clearly define the duties
of the trl!stees. Upon a petition by five or more freeholders
of any township in which any of the diseases named are
known to exist, it becomes the imperative duty of the trus. tees to at once appoint fruit commissioners, persons possessing the qualifications required by the act. This duty is not
a discretionary one, but is mandatory ·upon them.
If the trustees fail or refuse to perform any duty enjoined upon them by this act, the proper method to compel
the performance of such duty, is· by a proceeding in mandamus instituted in the Common Pleas, Circuit or Supreme
Court.
Recognizing the necessity for a vigorous enforcement
of this law, to the end that the fruit growers of our State
may not suffer the loss of their property, and be deprived
of the product of their industry through the carelessness of
others, this department will cheerfully renc)er your board
such assistance as will secure the strict enforcement of this
wise measure.
Very respectfully,
JOHN L. LOTT,
Assistant Attorney General.
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SECTIONS 975- r, 975-2, 975-:)'.
Offic.e of the Attorney General,
Columbus, Ohio, February 16, 1897.
Hon. Joseph P . B ·yers) Secretary State Board of Charities)
Cohtmbus) Oltio:
DEAR Sm :-This department has the honor to receive
a communication dated February 13, enclosing an opinion
of H on. J. H. Dyer, prosecuting attorney of Franklin
County, which is herewith returned in reference to the repeal of section 975, Revised Statutes.
I t is my opinion that sections 975-1, 975-2, 975-3 are
still operative notwithstanding the repeal of section 975,
for the purposes'of carryitig out the provisions of 974· And
that they were not so .dependent upon 975 as to fall with its
repeal.
·
Respectfully submitted,
F. S. MONNETT,
Attorney General.

MUTUAL FIRE ASSOCIATIONS.
Office of the Attorney General,
Columbus, Ohio, February 19, 1897.
H on. W. S. Matthews) Supe1··i ntendent of hts·twance:
DEAR Sm :-I have the honor to receive a communication from your department under date of February 19, 1897,
asking for a written opinion upon the question whether
mutual fire associations organized under the provisions of
sections 3686-3690, Revised Statutes of Ohio, may. insure a
hall belonging to the patrons of husbandry, and the right
of such associations to make insurance on buildings com-
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mon ly known as grange halls, schoolhouses and other
structures of like character.
Section 3686 provides that any number of persons of
lawful age, residents of this State, not less than ten in number, may associate themselves together for the purpose of
insuring each other against loss, etc., and that such assessments and co·llections shall be regulated by the constitution
and by-laws of the association .
Section 3687 in providing for the objects of such association, states that each member agrees to be assessed
specifically for incidental purposes and for the payment of
losses which occur to its members.
Section 3689 puts in the proviso that in no instance
shall the power to insure against loss by fire be exercised to
others than members o£ the association.
Section 3690 provides how the constitution and by-laws
shall be adopted.
Carefully examining the context of these sections to
more clearly enable us to answer the question, l am obliged
to construe and clefin.e the term "person or persons"· as used
and referred to in said act. T he word "person," it is true,
is a generic term and when used in the statute to determine
·whether it means not only a natural person, but an artificial
person, such as private corporations or associations, the
context must be consulted to see' in which sense it is used.
There are many cases in which the legislature does not mean
that the word "person" shall include corporations or asso~
ciations or artificial persons.
.
It has been the practice of our legislature, unless. the
context clearly implied to extend the generic term "person"
by adding "partnerships," "corporations," "associations,"
etc. The comt in the case of Pharmaceutical Society vs.
London S. and P . Association, L. R., 5 App. Cas., 857, said:
"Statutes, like other documents, are constantly
conceived accordi11g to the popular use of la11guage,
and it is certain that this word is often used in
statutes in a sense in which it cannot be intended to
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extend to a corporation. That accounts for the frequent occurrence in some statutes, in interpretation
clauses, of an express declaration that it shall extci)cl .. to a body politic or corporate."
Endlich, on Interpretation of Statutes, Article

89, says :

"It is evident that the word 'person' may or
may not include corporations, according to the intention of the Legislature iJf the use of the term.
· * * * If any general rule can be drawn £rom
the decisions, it would seem to be this; that where
the act imposes a duty towards, or for the protection of, the public or indiviclual, or grants a right
properly common to all, and from participation in
which the limited character of corporate franchises
and the absence of any natural rights in corporations do not, by any policy of the law, debar them,
the term 'persons' will in general include them,
whether the act be a penal or remedial one. But
in cases of cnactrnents having a different object ·in
view; and especially of the class pre-eminen tly requirihg a construction in accordance with common
and popular usages of the language, it would seem
that corporations would not, in general, be included.
In the case of School Directors vs. Carlisle Bank, 8
Watts (Pa.), 291, Judge Kennedy said:
"In the constmction of statutes, the terms or
language thereof are to be taken and understood
according to their ordinary and usual signification,
as they are generally understood among mankind,
unless it should appear from the context, and other
parts of the statute, to have been intended other-:
wise; and if so, the intention of the Legislature,
whatever it might be, ought to prevail. Therefore,
in the case before us, the term 'person' being generally understood as denoting a natural person, is
to be taken in that sense, unless f rom the context,
or other parts of the act, it appear that artificial
persons, such as corporations, were also intended
to be embraced. * * * * Here, however.
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nothing of the kind appears, nor is there anything
in any part of the act which goes to show that a
bank was intended to be comprehended within the
1~1eaning intc;nded by the Legislature to be affixed
to the term person.' "
The court said in 4 Alabama, 568 :
"The true rule to apply in construing the term
'person' is to·consicler the connection and remember
that a natural person may do anything which he is
not prohibited by law from doing. An artificial
person can do none which the charter -giving it existence does not expressly, or by fair inference,
authorize."

In 37 La., 233, in discussing one proposition, the court
said: ·
"For instance• ·where a statute:: provides that a
certain nun_1ber of pers-ons. may organize themselves
into a corporation, it cannot be understood as in. eluding' corpot;ations; that. is, it does aot authorize
corporations to the prescribed number to organize
themselves into a new corporation distinct from
themselves. The word 'persons' here obviously
meant only natural persons, individuals capable of
contract and association."
Referring these rules of · construction to the sections of
the Revised Statutes of Ohio referred to in your request, I
am clearly ·of the opinion that: the term "persons1' as used
in· th~se statutes, being- qualified by such expressions as
"lawful age, residence, associate themselves together,'' etc.,
treat the term "person" as a natural person, and does not
include a corporation, lodge, or an association that in itself
is composed of an organization inconsistent with these
terms.
It is, therefore, my opinion that a coporation such as
the Patrons of Husbandry, or township trustees owning a
schoolhouse, or board of trustees owning or controlling a
church structure. or comoration or association owning· a
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g range hall, beLng artificial persons, cannot associate themselves together with natural persons in this class of mutual
assessment associations.
Respectfully submitted,

F. S. MONNETT,
Attorney General.

POWER OF LlFE INSURANCE COMPANiES TO
ISSUE E~DOWMENT POLICIES.
Office of the Attorney General,
Coluinbus, O hio, February 20, .r897.

Hon. W. S. Malfhc1l..'S, SujJcrintcndenl of Insurauce:
DEAR Sm.:-This department has the honor to receive
a communicatioll from you under elate o1' February 19, t897,
asking for an opinion in writing as to whether. under the·
provisions of section 3630, and the Stlpplementary sections
thereto, providing for the organization and regulations of
associations to do the business of life insurance on the
assessment plan, such associations can issue certificates of
insurance, promising to pay in money at some fixed time
during the life of the insured the amount stipulated in the
face of the policy or certificate.
In other words, can such associations legally issue endowment policies?
Section 3630, as amendcclMarch 3 r, 189I, provides that
a company or association may be organized to transact the
business of life or accident, or life and accident insurance
on the assessment plan, for the pmpose of mutnal protection and relief of its members, and fo r the payment of
stipulated stuns of money to the families, heirs, executors,
administrators or assigns of the deceased members of such
comoanv or association, as the members may direct, in such
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manner as may be provided in the by-laws; and may receive money either by voluntary donation or contribution,
or collect the same by assessment on its mei11bers, and may
accumulate, invest, distribute and appropriate the same in
such manner as it may deem proper; but all accumulations
and accretions thereof, shall be held and used as the property o£ the members and in the interest of the members.
This is an amendment of the act passed February 3,
1875, which amended the act of April 20, 1872; and the act
of 187:2 was a supplementary act to the general statute
authorizing the incorporation of cornpanies in the State of
Ohi~
·
Section 363oa, passed 77 0. L., page 178, provides a
list of questions to be answered in the annual statements to
be furnished your department, fro~n 17 to 25, inclusive, that
recognizes that there · were in existence and may y~t be in
existence, life insurance companies organized under the general statutes, sections 3236, 3238, that incluclecl clearly the
power to do endowment insurance.
Section 363ob and 363oc refer to such corporations,
companies or associations that were in existence, and may
have been organized under 3236, 3238 or any other law of
the State, for the purpose of doing business under 3630.
\iVhich section also refers to a class of companies already
existing capable of issuing endowment policies, expressly
providing for the payment to members of any stun of money
during life under such certificate, or guaranteeing a fixed
amount at death. But in the ·amendment again of 363oe, in
r89r. the legislature referring to companies and associations
doing a combination life and accident business on assessment plan, uses this language :
"Such corporation. company or assoctattOns
shall be authorized to transact in this State the
business of life or accident, or life and accident
insurance on the assessment plan, for the purpose
of mutual protection and relief of its members, and
for the payment of stipul<1ted sums of money to the
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families, heirs, executors, administrators or as~
signs of the deceased members of such corporations."

Using the same language as is used in the amendment
of r891, of the parent section 3630. Section 3630, and that
portion of 3630e just referred to, refers to the organizing
of companies to do the insurance in t hose sections described,
from and after the date of such passage. Sections 363oa
and 363oc arc remedial and regufative of companies not
only to be organized but already in existence under repealed
laws, and in existence under general statutes for the purpose ot mcor poration. Bearing in mind these distinctions,
and · reading into the words in 3630, their natural meaning
with proper limitations, ~ ..find:
That ·inasmuch as ·the double business of life and accident, and life ?~" accid~nt is provided for in one section. that
the subsequent qualifying words should be applied to the
respective class of insurance that they would most naturally
define. V/hen the expression is used '·for the purpose of
mut.ual protection and relief of its members," following the
term '·accident insm ance,' ' it is most natural to apply the
term "protection and relief' to that class of insurance. No
relief or protection can be .accordecl a dead man. A deceased
person is po longer a member. Death cancels the contract
so fa r as the mutuality of the contract exists. The act does
riot speak of the dead man as any longer being a member.
Therefore the terms "protection and relief of its members"
must refer to the Jiving members. This clause is immediately
followed up by the life provison, by adding "and for the
payment of stipulated sums ·of money to the families, heirs,
executors, administrators or assigns of the deceased members of such company."
There will be no ~amilies . heirs, executors, administrators or assigns of a deceased member until the death of
the rnember. So that there is nothing in this clause that
authorizes investment uolicies or endowment Dolicies to Da v
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a "stipulated _sum of money" to the member, or to anyone
on the happening of any other event than death. At~d the
subsequent authority providing by-laws cannot rise higher
than its source, namely, the powers granted to the association.
Thus we may see that the term "life insnrance" not
being modified by any qualifying words such as "investment
life insurance" or "endowment life insurance," and the subsequent limiting words not indicating they are to be taken
in any other than their natural sense, I do not see how the
subsequent clauses i·eferring to accumulations, distributions
and investments can be construed to mean endowment or
investment insurance. But such accumulations, investments
and distributions and appropriation must come within the
originalpowers, namely, for the mutual protection and relief
of its members.
·
I do not understand that the term "protection and relief" are terms to be applied to purely financial distress. But
in all the text books they seem to be used in connection with
sick benefits or accidents or physical infirmities coming upon
· the member.
Associated words explain and limit each other. The .
term "protection" in its ordinary definition would mean the
act of protecting from injury or ·annoyance, or protection
from Joss. The ordinary definition of "relief" ·is the removal of any evil, or of anything oppressive or burdensome. These terms being associated in this section with
accident insurance can consistently be applied and limited
to that class of insurance. The connection would not · warrant reading into the two words "protection and relief" the
broader ·definition of "investment or endowment insurance."
The subsequent language in the section "distribute and
appropriate," must be construed in harmony with the limitations of "protection and relief." Section 363oi provides for
companies that may issue sick benefit policies, with limita-
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•
tions that seem to exclude their being included under section 3630.
The term "appropriate"' as used in section 3630 should
be confined to the use of such accumulations in t.he payment
of expenses, and perhaps actual losses 'occurring under either
set of policies. The term "distribute' must be taken in connection with contingent assessments. And the company would
have no power under section 3630 to guarantee to distribute
an absolute sum to a living member. The court held in 47
0 . S., 167, that "Corporations o1·ganized under section 3630,
which do uot compl'j• with the laws regulating· mutual life
instwa11ce companies, have no power to issue policies guaraiTteeing any fixed amount to be paid at the dealh of a
member, except such fixed amount shall be conditioned upon
the same being realized from the assessments made on members to meet it. Bul s uch corporations have to comply with
the mutual ll.f.~ insurance laws before they are authorized to
issue endowment policies."
So that it seems to me clear that the term· "distribute"
cannot so far nullify all the preceding language of this section as to open the door for endowment or investment
policies.
So far as this interpretation would conAict with sections 363oa,, b and c by assuming that these sections by implication when speaking of endowment policies refer to
policies issued under 3630, and not to companies incorporated under the general ar ticles of incorporation as they were
prior to 1872. I would then apply lhe mlc that where two
statutes on the same subject or on related subjects, are apparently in conAict with each other, they are to be reconciled by construction so far as it may be possible on any
fair hypothesis. Validity and effect should be given to
both without destroying the limitations and meaning of the
latest act. Again, of two constructions, the words of the
latest law must control.
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It is my conclusion, therefore, that section 3630, as
now amended, does not authorize an assessment association·
organized thereunder and not complying with the laws
regulating mutual life insurance companies, to issue investment or endowment certificates.
Respectfully submitted,
F. S. MONNETT,
Attorney General.

WORKSHOP AND FACTORY LAWS .
Office of the Attorney General,
Columbus, O hio, February 25, 1897.

:..IJ ou . Jolin W . K·naitb, Chief Inspector of Workshops and
Fa.ctories:
DEAR SIR :-This department has the honor to receive
a communication from your office asking for an official
opinion upon the following state of facts:
On November 20, 1896, after receiving the findings of
the inspector, an order was issued from your department
to Robert ·G. Conv.in, known as Factory B uilding Order
No. 222, asking him to provide water closet on second ·Aoor
·for exclusive use of ·female employes, as per the law for
preservation of the health of female employes, in this State;
and provide substantial hand ra.ilings on all stairways not
so provided.
That on January 22, r897, your inspector again called
at such building, located in Dayton, and found that your
order had not been complied with. You further state that
the building in question is occt1p:ec1 by one James Mcintire,
as lessee or tenant, who man ufactures confections and has
in his employ four females.
Your inquiry is especially directed to know whether
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the owner or the lessee is the proper party upon whom to
serve notice and inflict penalty.
The owner of the building seeks to escape the duty,
and excuses his disobedience on the ground that it is the
dt1ty of the employer of such females to comply with such
regulations.
The act of March 6, 1891, provides that every person
or corporation employing female employes in any mariufactory, or mercantile establishment in this State, shall provide suitable seats for the use of the female employes so
employed, and shall permit the use· of such by them when
they arc not necessarily engaged in the active dnties in
which they are employed; and shall permit the use of such
scats at all times when such usc would not actually and
necessarily interfere with the proper disch~rge of the .dnties
of such employes; at'ld shall also provide on the same floor
or floors of the buildii1g wherein any female persons are
employed, suitable and separat~ toilet and dressing rooms
and water ¢Josets for the exclusive use of such female employes. The state inspector of workshops and factories is
hereby charged with the duty of seeing that the provisions
o:f this section are observed and enforced.
··
The only section treating of the same subject matter
subsequently enacted, was passed April 18, 1983, 90 0. L.,
190. section 2573d. This defines what shops and factories
are understood under section 2573b and :2573c to be, which
includes all kind of manufacturing,· mercantile, ' tenant and
apartment houses, and provides that vvhen it is found under
inspection, under section 2573c, that it is necessary *
to provide additional stairways as exit on the inside or outside of such shops and factories. or where it is necessary
for changes or additions for ventilation, sewerage or water
closets. or plumbing in connection with closets, or any other
improvements necessary for the health ot· safety of the employes' persons. occupying such shops and factories, such
changes or additions being of a peri11anent and fixed character, and which after provided become a permanent fixture, and
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the property of the owner or owners of the building or
buildings of such shops and factories, the owner ot agent
for the owner of such building or buildings, shall be required by the state inspector, on the notice and under the
penalties of section 2573, to provide such necessary clumges
and additions as are mentioned in this section.
Applying the well known rule of statutory construction
thal statutes in pari materia are to be COt:lStrued together,
and that each legislative act is to be interpreted with reference to other acts relating to the same matter or subjects,
and applying the rule that later statutes are considered as
supplementary or complimentary to the earlier enactments,
then t hese two statutes must be construed together. \Ve
must deal . with the entire legislative act upon this subject
to c1 iscover the progressive developments of the uniform
and consistent design, and to observe the continued modifications · and adap!ations of . the original design, aucl apply the
. same to the changed conditions and circumstances.
··
In the passage of the act of r893 the Legislature must
be supposed to have had in mind and in contemplation, the
existing legislation on the same subject, and to have made
its new enactment with reference thereto. The same principle requires us to study the context for the meaning of a
particular phrase or provision, so likewise we. are to compare the several parts of one statute with another in pa.ri
materia to see if the words have a broader or narrower scope
than if read separately. vVhatever is ambiguous or obscure
in the given statute, must be read and explained by similar
provisions in l)ther acts relating to the same subj ect, or Gy
a study of the general policy which pervades the whole
system of legislation. It is necessary then to consider all
·previous acts relating to the same subjects, and to construe
the act at hand so as to avoid as far as may be possible any
conflict with earlier or later statutes thereon. And when
they cannot be construed harmon iously, full . force and effect
must be given to the latest act, and that provision which
was last adopted must prevail'. .'\.ncl in case of a conflict be-
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tween the two parts or provisions which is not so radical
as to require that one or the other must be absolutely disregarded, the court will endeavor to so modify the earlier
provision as to bring it into harmony and consist~ncy with
the latter.
Assuming from the facts submitted that the building·
inspected and referred loin your inquiry, is a manufacturing
establishment, within the definition of section 2573 d, and
such section referring back to sections 2573& and c, and
lhese original sections within the definition of workshops
ruid factories define all shops and factories at least in broad
enough terms include the factory inquired about in your
Jetter. The law of 1891 enlarges lhe reasons and is an additional .guide to the inspector under section 2573d and enables him to act under the words "when found necessary"
1'1ore clearly than he would perhaps be authorized to act
always under section 2573d without these statutory definitions.
·
'"'hat<!ver additionaal duty may be imposed upon the
employer, tenant or lessee of the building under the act of
18<)r, for providing seats, and other conveniences that are
not fixtures for his employes, I am clearly of the opinion
that the proprietor of Lhe building is compelled to make the
permanent improvements, or such improvements as are not
"fixtures'' under 2573d as amended in 1893, and he cannot
be heard to excuse ·himself or escape the liability when it
has been determined by an inspector to be necessary to
have improved sewerage or water closets, or plumbing in
connection with closets, or any other improvements or repairs for the stairways, etc.
But as to the funiishing stools or seats for behind
counters, or any other furniture that would not be fixtures,
the employer is held directly responsible and liable for tha:t,
and may possibly be liable for conducting a business without the other fixtures attached· to his shop, factory or store,
although he may not have the power to make the improvements. His remedy would perhaps be to cease employing
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females, c:ancel his contract on the ground of illegality, and
lodge a complaint against the landlord for not furnishing,
at his request, a legal place to do business.
. It is my conclusion that if the inspector determines
that it is 'necessary to furnish a water closet for this factory,
whether the same is made necessary by the employment of
male or female employes·, whether under a special statute
minutely defining the requirements or leaving it to his judgment as a sanitary measure, the owner can be compelled to
do.so.
·
Respectfully submitted,
F. S. MONNETT,
Attorney General.

PROCEEDINGS TO COM·MIT TO BOYS' INDUSTRIAL SCHOOL.
Office of the Attorney General,
Columbus, Ohio, March 4, r897.
NJ.r. Ge01·ge H. Withey, Prosewting AttO?'Jie:y, Fremont,
Ohio:
DEAR SIR :-In your letter of a recent elate you state
that it has been the practice in your county, upon proceedings being instituted in the probate court to commit a child
to the Boys' Industrial School or the Girls' Industrial Home,
for the probate judge to issue a notice in the form of a
summons to be served t!pon each member of the county
board of visitors by the sheriff, he charging mileage for the
six notices, and the members attending, and each receiving
fix.oo per day as witness fee and mileage for such attendance.
You desire to know whether it is necessary and proper for
the sheriff to serve such notice upon each member of the
board; whether the members are entitled 'to such compensation, and whether such practice is not an abuse of a good
Jaw.
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Section 7916-6oo, Revised Statutes, as amended (89 0 .
L., 161), provides for the appointment by the judge of the
Court of Common Pleas in each county of a board of county
visitors composed of six persons, whose duty it shall be to
inspect all charitable and cor rectional institutions of the
county, and to serve without compensation.
Section 7916-6oa makes it the duty of the probate
judge whenever proceedings are instituted before him to
conu11it a child to the industrial inst itutions above n~uned,
to have notice of such proceeding given to the board of
county visitors o.f such county, "whose duty it shall be to
attend such proceedings, either as a body or by committee,
and protect the interests of such child .. ,
This Iauer section provides that notice shall be given
the board, and i111poses upon it a certain duty; but I do not
unclersland that before the board can perform that duty,
the members shall havo been compelled to attend the proceedings by notice given each member in the form of a summons served ·by the sheriff o! the county. Upon receiving
notice, it is· 'the duty of the board, or the committee of the
board appointed for that purpose to attend the hearirig
and protect the interests o£ the child. Any notice which
advises the board, or its committee, of the time and purpose
of the hearing, is sufficient, no matter in what form or manner it is given. To require such notice to be served upon
each member by lhe sheriff, in the manner you stnte would,
in my opinion, be a gross abuse of the Jaw. It being the
duty of the board to attend such hearings, its members are
uot entitled to witness fees and mileage for such attendance;
if they are entitled to receive anything, it is only to be reimbursed for expenses actually incurred by them by reason of
such attendance.
I think, therefore, you were right in refusing to allow
the fees and mileage of the board of visitors, and the sheriff's
fees for serving the notices.
Very respectfully,
JOHN L. LOTT,
Assistant Attorney General.
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USE OF FIRE EXTINGUISI-IERS ON RAILROAD
TRAINS.
Office of the Attorney General,
Columbus, Ohio, April 27, 1897·
Hon. R. S. Kaylor, Railt·oad Conmtissioner, Columbus, Ohio:
DEAR S.lR :-This department has the honor to receive
a communication from you under elate of April 27, asking
for a construction of section one (I), of an act to compel
the introduction of fire extinguishers on passenger trains
operated within and throughout the State of Ohio, especially
desiring to know whether it should be so construed as to
make it necessary to equip baggage, 111ail, express and sleeping cars with the. extinguishers.
Section 1, or so ntuch thereof as involves this question,
reads as 'follows :
"Every company or corporation operating a

railroad in whole or in part in this State' shall be
required within one year from the passage of this
act, to carry on every passenger train operated
within or throughout this State, as part of the equipment of such train, at least one portable chemical
fire extinguisher, for the purpose of protecting the
lives of the passengers and employes, from fire, and
that one port<tble chemical fire extinguisher shall
be added each year thereafter to every train operated until every passenger coach comprising the
train of passenger cars run on any of the railroads
of this State, shall be supplied with a portable fire
extinguisher as a part of the equipment of said
cars."
The purpose of· the act is expressly stated as being·
for protection to the lives of the passengers and employes from fire. It does not aim to protect. the property,
mail or baggage. It speaks of "every passenger coach comprising the train of cars." The Century dictionary defines
a passenger coach as one carrying passengers on a railroad.
The term "coach" is used exclusively in connection with
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vehicles for the purpose of carrying passengers. It is true·
that employes occupy baggage and mail cars, but they also,
likewise, occupy freight cabooses, and the peculiar wording of this statute has not yet gone so far as to require an
extinguisher for any other than coaches actually occupied
by passengers.
The federal statute provides for and enforces the carrying of fire extinguishers in mail cars independent of your
department.
Without further express legislation, which would include baggage, expr~ss and mail cars, I would not advise
you to attempt to enforce providing extinguishers therefor.
Respectfully supmittecl,
F. S. MONNETT,
Attorney General.
AUTHORITY OF BOARD OF PUBLIC \1\TORKS TO
CONSENT TO CONSTRUCTION OF STREET
RAILWAY ON STREET ON WHICH STATE
LANDS ABUT.
Office of the Attorney General,
Columbus, Ohio, April 27, 1897.

Board of P11blic Worh of the State of Ohio, Colu111bus,
Ohio:
GENTLEMEN :-I have the honor to receive a communication from yo~u· departmeti.t asking whether your board
has the power to consent in writing to the construction and
operation of a street railway on a public highway, on which
State lands, namely, canal property, abutts. ·
Having examined your statutory and constitutional
powers, I do not think you have the authority without
further acts of the legislature authorizing it, to so consent.
Respectfully submitted,
F. S . MONNETT,
Attorney General.
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BUILDING AND LOAN ASSOCIATIONS . .
Office of the Attorney General,
Columbus, Ohio, May 28, 1897.

I-I on. W . D. Gu·ilbert, A1tditor of State:
DEAR S1R :-I n your favor of the 21st inst. you direct
my attention to the fact tbat under section s. of the act of
i\Iay 25, .t89( (88 0 . L., 471), regulating building and
loa'll associations in Ohio, such compan ies are required to
accumulate a fund for contingent losses; and that, by section 7, of the same act, provision is made £01' the return by
non-borrowing members, of their sha res as individual credits
at their t rue value in money. You ·propound the question:
"Does the value of the shares held by the
1\lelllbers, include the Stll'plus 0r fund for· conliug-ent losses, or should the corporation make return of the amount of such :fund for taxation?"
\Vhile, by sectioH 7, special provision is 1i1<tde for the
taxation, or exemption from taxation, of all the individual
shares and stocks in a building and Joan association, no
special pi·ovisior in this act or elsewhere is mack for a. return by the association itself, of its money and credits.' A
building and loan association, by section I uf t his act, is defined as "a corporation for 'the purpose of raising money to
be loaned among its members." The theory of taxation embodied in section 7 appears to be that the non-borrowing
members shall return his stock as a credit, at its true value
·in money, and pay taxes thereon; while the borrowing member is exempted from returning or paying taxes upon
h is stock or loan. The borrowing member is treated
as being indebted to the non-borrowing mernber.
T he one owes a debt, the other owns a credit; the
forme1· is not required to pay taxes, the latter is. The value
of the stock of the latter is dependent, of course, on the
value of the net assets of the association, -..yhich may ~onsist
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of money as well as credits. The association is not rec1uirecl
to return its mortgage securities or lo~ns. These are supposed to be listed through the stock of the non-borrowing
members, to which they give value. l see no more reasou
for requiring the ass.ociation to return its contingent fund
than to return its credits.· In fact, in n1any 'instances the
contingent fund is not held as money, but invested in loans.
In any event, the contingent fund contributes to the value
of the shares of paying members, which a rc required to be
returned for taxation, and taxes paid thereon.
I therefore answer your question ·in the negative.
Very respectfully,
JOHN L. LOTT,
Assistant Attorney General.

. FISH AND GAf..IE LA\iVS.
Office of the Attorney General,
Columbus, Ohio, June 3, 1897:
1lh. L. H. Reidinger, Ch-ief Warden Fish and Came,

Athens, Ohio:
DEAR Sm :-In your letter of the 26th ult. you call .attention to the follovving language coi1tainecl in the fourth exception to section 6968-4, Revised Statutes :
"And nothing in this act shall apply * *
to the catching or taking o.E German carp in any
of the bays, marshes, estuaries or inlets bordering
upon, flowing into, or in any way connected with
Lake Et~ie, which may be caught or taken at any
time or in any manner."·

Y Olt desire to know whether the word "inlet" as nsed
in this provision would include the rivers which empty into
Lake Eric, at any point in the streams, or what meaning
should be given the word.
Vvebster defines the word "inlet" as "a bay or recess.
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in the shore of the sea, or of a lake or large river, or between isles."
The Century dictionary defines it as "a waterway leading into a sea or lake, and forming part of it; a strip of
water running from a larger body into the land; a creek; a
channel."
The courts of New York have defined it thus: "The
word 'inlet' seems to denote the indentation in the shore, at
the mouth or outlet of a navigable stream."
The word "estuary" is defined to be ." that part of the
mouth or lower course of a river where 1~ broadens out into
a bay, an enlargement at the mouth of a river."
Under the definitions above given; the fourth excep. tion to section 6968-4 would not permit the taking of German carp at any time or in any manner, from the rivers
e;nptying into Lake Erie, but they can only be lawfully so
taken uelow the point where such streams cease to be
and broaden out into estuaries or inlets.
Very ,·esp'ec.tfnlly,
JOHN L. LOTT,
Assistant Attorney General.

SAFETY INTERLOCKING DEVICES.
Office of the Attorney General,
Columbus, Ohio, June 25, 1897.
1Vh. R. S. Kaylor, Commissione1' of Rail·r oads and Telegraphs:
D EAR SIR :-This department has the honor to receive
a communication from you asking for a written opinion
upon certain propositions, and a construction of the act of
April 27, 1896, known as "An act to protect persons and
property from danger at / grade crossings of one railroad
over another, and at junction points, by providing for safety
devices thereat." (92 0. L., 315.)

FR.-\NK S. MONNET'l'-1896-1900.
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Your first inquiry is as to whether under sections 2,
3 and 4, it would be proper for the commissioner of railroads
and te!egraphs to approve any safety device that would not
interlock both lines.
Your second inquiry is:
"'¥here a new road is seeking to cross one already built,
under section 3, could other than a regular interlocking
device be considered?"
Third-"vVould the findings {lf the commissioner be
final, providing lhc device recommended can be proven an
interlocking device?"
Fourth-"vVhere it reads 'safety device,' has this any .
bearing on section 3 ?"
Fifth-"\Voulcl it' be proper to approve any device that
would not pen'nit the cars on either line to uross the other.
without stopping? Fo~: instance, should an interlocking
machine be put in to be worked by the conductor of the
street railwayi that would give the steam railroad a clear
track xcept ~vhen street cars were cr{lssing? Said interlocking made operative by a conductor of a street car stopping
his car and passing ahead of his car and operating the lever
or gate 1 and throwing signals to the steam railroad. This
arrangement allowing the steam road to cross without stopping, and the street road being compelled to stop."
The purpose of the act as expressed in the title, is to
protect persons and property from danger at grade crossings
of one railroad over another, or over a swing or drawbridge
and at junction points, by providing for safety devices
thereat.
In examining the various sections of the act, and ke·e ping 'in mind the distinctions attempted to be s"l10wn between
grade crossings already established and those to be established, it becomes {){ rst importance to define the terms
t1sed in the act, whether the generic term "safety device" includes all others, or whether "interlocl<ing'' is something
different from the general terq1 "safety device."
In section 2 it speaks of protecting such crossings "with
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interlocking or other safety devices." In other \\;ords, every
interlock ing device is supposed to be a safety <!evice, but is
the contrary proposition true that every safety device is an
interlocking device? For in section 3, referr ing to future
crossings, the expression is used, ' 'shall be compelled to interlock s uch crossings to the satisfaction of said commissioner, and to pay all costs ol sl/ch appliances." Is the word
"interlock" synonomous in this section with "safety device?"
Section 4, in speaking of sections 2 and 3, again uses the
term as follows : '' vVhenever interlocking or other safe ty
devices a re const ructed a nncl maintained in compliance with
sections 2 or '3 o£ t his act, then in that case, it sl1all be ·lawfttl," etc.
T he inquiry may be macle whether the term "interlock"
being used in the form of ~ verb in section 3, was intended
to be generic a nd include all sa fety devices, and there being
no cor responding verb to express the general term "safety
device·· was the reason for the term being thus used. The
purpose of the act, whether a new or old road, .being to protect persons and proper ty from danger at g rade crossingsand to provide for safety devices for that purpose.
T he first question is, \vhat is an interlocking device or
system? To answer this questiori in the light of the way in
which the legislature uses the ter m, we must apply such a
definition of the ter m as was in use by standard works a t the
time of . the .passage of the act. The standard published
authority existing in April , 1896, as recognized in t his office
and by the courts, was the Century dictionary. It defines
t he in terlocking system of signals in railroading as being
"Any system of devices wl1ercby sig nals denoting the position of sw!tches at stations, junctions and bridges, a re, by
means of blocking mechanism, connected with and controlled by .a switch· mechanism in such ma nner that any
movement of the switches operates the proper signal to indicate to eng ine drivers and others, the position in which
said switch is set."
·
T here may be other , or technical definitions given by
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the craft that may not be generally knO'..V\1 to the public, and
it cannot be assumed that .the legislature used the term in
any narrow or technical sense, at least any more refined than
the existing- definition by standard authorities.
Applying the above broad definition to ''interlocking''
as usee! in this act, and answering your first proposition, I
would say that it is proper for the commissioner to approve of any safety device whereby signals den.o ting the
position of switches that would be mutua l, and notify each
road of the respective position of the movement of the
switches or trains. H such movement of the switches operates the proper signal to indicate to the engineman or motorman of the respective roads the position in which the switch
is set.
Your second proposition is answered by saying that an
interlocking device can be legally authorized by you, that.
will come within the foregoing clcfin;tion.
My ans.w<:r to section 3, is that your recommendations
will be final :whe.n you have fairly exerci$ecl your d iscretion
\\'ithin the above definition of interlocking sig nals.
l,Jy answer to question 4 would be: Perhaps the term
"safety device" applied primarily to sectionn 2 . And so far
as it app lies to section 3 in throwing light upon the verbal
form of the word used " interlock," unless the safety device
p rovided fo r under section 3 does not come within the broad
definition above g iven; that is, that there would be a mutuality in the signalling by means of a locking mechanism connected with and controlled by a switch rnechanism in such
manner that any movement of the switches of one 9r the
other of the roads would operate the proper signal to the
coHespon<ling road, would not perhaps come within the
meaning of the act. There should be some mutuality in the
control of the switch mechanism that would throw some ·
proper signal to th e opposite road.
In answer to your fifth proposition, I would call yo ur
attention to that clause of section 4 ·which provides that
whenever interlocking or other safety devices are con-
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structed and maintained in compliance with sections 2 or 3,
of this act, then and in that case it shall be lawful for the
engines and trains of such railroad, and the cars of such
electric railroad, to pass over such crossing without
stopping."
Of course one or the other of the roads must be blocked
at the particular time the opposite road is using such crossing. lt would be an impossibility to have a clear track at
all times for either road. The true purpose a nd meaning of
the act is that you shall keep in mind primarily the protection of persons and property endangered at gi·ade crossings,
and so far as possible consistent therewith, not to impede
commerce and traffic on the respective roads.
1£ you carry out the spirit of the act, il is required to
so construct your device that one o r the other of t he roads
should be constantly blocked, and you have lhat right and
power.
Respectfully submitted,
F. S. MONNETT,
Attor\1CY General.

DOW LIQUOR LAW.
Office of the Attorney General,
Columbus, Ohio, June 28, r897.

llon. W . D. Guilbert, Auditor of State, Columbus, Ohio:
DEAR SJR :-I am in receipt of a communicatioi1 from
your depar.tment asking for ~ written opinion upon section
8 of the Dow law, upon the following proposition :
"Can wholesale dntggists be required to pay the Dow
tax when selling to the trade, or retail druggists?"
You state further that the auditor of Cuyahoga County
states that a part of the wholesale druggists are selling to
retail druggists who, the latter, arc paying the Dow tax.

l<'Ri \NK S. MONNETT-I8g6-1900.
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Should such wholesale dealers be placed upon the tax duplicate under the Dow law?
Section 8 provides that trafficking- in intoxicating·liqttors
means the buying- or procuring- and selling- of intoxicatingliquors otherwise. than upon prescriptions issued in good
faith by a reputable physician in active practice or for exclusively known mechanical, pharmaceutical or sacramental
purposes.
It is my construction of that statute and my opinion
that the term "exclusively known" in defining the purposes
for which the exception e~ists, applies equally to wholesale
druggists who are selling intoxicating liquors, to retail
druggists any one of whose customers retail it for drinking
or beverage purposes; that is, it is not enough that the retail purchaser of such wholesale firm shall buy it for
mech~nical, pharmaceutical . or sacramental purposes, if in
addition to those purposes · such customer is retailing the
same as a dealer in intoxicating liquors, and paying the
Dow tax. If such wholesale finn would have a hundred
customers, ninety-nine of said customers would be handling
such intoxicating liquors, and the hundredth customer would
be paying the Dow tax and buying intoxicating liquors tor
the purpose of trafficking in intoxicating liquors within the
meaning of the Dow law, then such wholesale dealer would
not be selling the same to retail dealers exclusively for
pha1111aceutical purposes.
Any other solution of this proposition would permit
wholesale liquor dealers to change their title and become
wholesale druggists and escape paying the Dow tax.
Respectfully submitted,
F. S. MONNETT,
Attorney General.
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AGTI:IORITY OF UNIVERSITY .BOARD .TO PAY
U~PAID LABOR BILLS.
Office of the Attorney General,
Columbus, Ohio, July ·7, 1897.

Hon. Ale:ris Cope, Secretary Board of Trustees Ohio State
Liniversit:y:
DE,\R Sm :-This department has the honor to receive
a communication from :'ou asking whether under the contract of the State with the Columbus Construction Company,
the board may authorize the payment and pay the unpaid
labor bills amounting in the aggregate to about $900.00,
which said company refused to pay, but sent the laborers
to the board of trustees to get their money.
Part of section 9 of the contract with sai·d company, as
referred 'to in your communication, provides:
''If at any time· there shall be evidence of any
lien or claim for whkh, if established, the owner
of the said premises rnight become liable and which
is chargeable to the contractor, the owner shall have
the right to retain out of any payments then llue,
or thereafter to become due, an amount sufficient
to comp;-etely indemnify him against such lien or
claim. Should there prove to be any such claim
after all payn1ents' are made, contractor shall rcfun.J to the owner all money that the latter rnay be
compelled to pay in discharging any lien on said
premises made obligatory in consequence of the
contractor's default ..,
:rhese unpaid labor bills were left unpaid clearly by
reason of the default of said contracts. The claims have
been fully established by a judgment against said contractors. The contractors have orden:;d the same .paid by the
trustees. It is -my opinion that the trust~es representing
the State, will be justified in paying all of such claims that
arc established and retain the same out of any payments

FHANK S.
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·then due or thereafter to become due. .And when so paid
and discharged, in case there is a deficiency of the amount
yet due the contractors on said· contract, I hold that the
same would be a valid charge against the said bondsmen.
Respectfully submitted,
F. S. MONNETT,
Attorney General. ..

A'UTHORITY OT..- GOVERNOR TO REQUIRE AT-.
TORNEY GENERAL TO PROSECUTE PERSONS INDICTED.
Office of the Attorney General,
Columbus, Ohio, July 7, 1897·
Hon . Asa S . Bushn~/1; Go·vernor of Ohio:
Dr::AR Sm :·-I have the honor to receive a communication from you, stating you have been called upon by a dele- .
gation of colored citizens asking you, as governor, to instruct the attorney general of the State, to inquire into the
official miscond uct of the mayor of the city of U rbana, O hio,
and o.f the sheriff of Champaign· County, and to take· such
necessary steps in the matter as the facts wa rrant ; and you
h<~.ve filed tl1erewith a pethion and set of resolutions signed
by a large number of citizens.
You have asked fo r an official op inion as to what your
powers in the premises may be.
Section 202, R evised Statutes, provides that the attorney general shall appear for the State in the trial a nd
argument of all causes, civil and cr]minal, in the Supreme
Court wherein the State may be directly interested; and
when required by the governor or General Assembly, he
shall also appear fo r the. State in any court or triburial, in
any cause ·in which the State is a party, or in which the State
is directly interested; and upon the ,\,ritten request . of the
·g-overnor, he shaH a.lso prosec\tte any person indicted for any
crime.
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Section 204 provides that the attorney general shall
prosecute any proceedings in quo warranto in the Supreme
Court of the State, the Circuit Court of Franklin County,
or the Circuit Court of any county where the officer or officers, person or persons, made defendants, reside or may be
found.
Section 6760 provides that a civil action may be brought
in quo warranto in the Supreme Court of the State or the
Circuit Court upon the relation of the attorney general,
against a public officer, civil or military, who does, or suffers
an act: which, by the provisions of law, works the forfeiture
of his office.
·
Section 6762 provides that the a'ttorney general, when
directed by the· governor, Supreme Court or General A~
sembly, shall commence any such action and when, upon
complaint or otherwise, he has good reason ·to believe that
any case specified above can be established by proof, he
.shall commence an action.
From the foregoing sections it vvould appear that as to
the criminal feature of the action of the mob, mayor or
sheriff, the governor may require the attorney general to
prosecute any person indicted by a grand jury for any
crime.
If proof is furnished your honor that eithet" of the public officers inquired about in the petition to you have done
or suffered an act, which by the provisions of law, worked
a forfeiture of their respective offices, your honor would
hav.e the authority to furnish this clepartme_nt with the
proof, and a written request to ri1e to begin such action in
the Supreme Court of the State in quo warranto, asking that
the officers be ousted from their respective offices.
I do not understand that you have any original powers
to institute crim!nal proceedings against any of the alleged
violators of law, but this must be begun in the regular manner before the magistrates of the county where the crime is
alleged to have been committed. Respectfully submitted.

F. S. MONNF;TT,
A ttnrnPv GP.nf'nll.
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AGREEMENT OF A CANDIDATE TO GIVE PART
OF HIS SALARY TO THE COUNTY.
Office of the Attorney General,
Columbus, July 9, 18g7.

H. C. Tuttle, Esq., Burton, Ohio:
DEAR Sm :-I have the honor to receive a communication from you stating that certain electors are making an
effort to elect a citizens' ticket n Geauga County, this fall,
making the reduction of salaries of county officers an issue.
That they propose to put ttp a man who will agree to
do the work for a certain amount, about fifty per cent. of
the present salary.
.
You inquire whether a candidate can make such a contract and whether such election upon the promise and agreement of the candidate to do the work for . a specified sum,
would be a legal election.
This is a proposition that has been before the court so
frequently in various forms, that it is no longer an open
question. The courts have held that a contract by which a
candidate agrees in consideration of his appointment or election, to surrender to the public the fees ot salaries of the '
· office in whole or in part, or to receive something else in
compensation than that which the law provides, is void.
(Harvey vs, Tama Co., 53 Iowa, 228.)
Mechem, on Public Officers, answers yot11' second inquiry, as follows:
"A contract to surrender to the public the fees
and sal'a ry of an office in whole or in part, by the
candidate in consideration of his election, is in legal
effect, a bribery in its largest sense, and invalidates
the officer's election. And if such an officer be
elected by such agreement or promise, he may be
removed from such office .upon quo warranto proceedings."
·
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The following are a few of the courts that have passed
the latter pi·oposition, and removed officers for such
offenses:
State vs. Collier, 72 Mo., r3; 37 Am. Rep.,
417; Carrothers vs. Russell, 53 l ow a, 346; 86 Am.
Rep., 222; State vs. Purdy, 36 \Vis., 213 ; 17 Am.
Rep., 485; Sec also Tucker vs. Aiken, 7 N. FL,
113; Alvord vs. Collin, 20 Pick. (Mass.), 428.

~upon

Not to be misunderstood, any party has a right to advocate a pro1~osition or platform in favo'r of reduction of
county officials' salaries, but s uch recluctiotl must be brought
about through the regular . channels of legislatioti and a revision of the statutes controlling those matters.
Respectfully submitted,
F. S. MONN£TT,
Attorney Genera l.

CREDIT GIVEN PRISONERS FOR GOOD BEHAVIOR
Office of the Attorney General,
Columbus, O hio, July 27, r897.
Hvn. W. F. Seftoh, Superintelldent O!rio.State Reformatory,
J.l1ansfield, Ohio:
DEAR Sm :-I have the honor to receive a communication from your board in· reference to "good time" allowed
prisoners. Your first inquiry is, "Under what authority do
the prisoners in · the O hio Penitentiary receive a credit of
five days for each mont!J, and whether your board ·may make
a similar rule giving a system of credits in the way of time
for each month?" You further state that "your rules provide that an inmate coming here m ust rernain six months
. in the second grade and six rnonths in the fi rst grade, before he can be released on parole;" and you say "if this

FRANK S. ~IONNETT-1896-I<)OO.
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rule which is ill vogue is not the result of authority given
by Jaw, could our board change such rule so as to give the
prisoners the benefit of fi ve days credit for each mont h. for
good behavior, the same as given in the Ohio Penitentiary?"
The system of credits known as the diminution of
period of sentences fo r good behavior is a matter regulated
by statute for the Ohio Penitentiary, as pro'•.ided in section
7388-8, giving five clays for each month for a years' sentence, six days pet· month for a two years· sentence, eight
for three, nine for four, ten for five, eleven for six. etc.
I n you r institution, section J2 of tbc act oE 88 0 . L.,
382, provides how your institution may parole prisoners.
Section 7388-33 being sect ion 16 of the act of 88 0 . L.,
382, provides how the board of managers shall provide a
system of credit marks, the resu lt of thos<.' credit marks
being a basis upon which the prisoner may leave and remain
at liberty as provided in the latter part of said section. After
such record ·_of credits is made, when it a ppea rs to sa id
managers that there is a strong or reasonable probability
that any prisoner may leave and remai n al liberty without ·
violati ng the law, and that his release is not incompatible
with the welfare of society, they shaH certify such fact of
such release and the g rounds thereof Lo the governor, and
the governor may thereupon in his discretion restore such
prisoner to citizenship.
In reference to your established rule of i·equiring them
to be six months in the second gracle and six months in the
first grade, J find no statute n'gulaling lhc rule, but it seems
ro be a. discretionary matter \rith the board to establish
rules, and perhaps is one they might make : but it certainly
is not unalterable, and could be changed at any time the
board saw fit, so that a period shorter than six months in
each grade would entitle the prisoner to recommendation
to the governor under section 7388-33. O therwise, a one
year man could get no benefit of his good behavior, but in
any event would have to sen·e the full twelve months according to that rule, before he even could be recommenclecl
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to the governor tu1der said section for restoration to citizenship. llut there is nothing in the statute governing your
board that warrants you in giving an arbitrary deduction
per month or per year for marks, but a rule could be enacted
that would determine when a man was entitled to be recommended to the governor for restoration to citizenship, that
would be much Jess than remaining his whole sentence. You
should be governed by section ro of said act so that the
term of such imprisonment of any person so convicted and
sentenced shall not be less than the minimum term provided
by law for the. crime of which the person was convicted.
And where a statute makes the minimum sentence one year,
I suppose you have no discretion to reduce it below that
time, even by a system of good marks.
Respectfully submitted,

F. S. MONNETT,
Attorney General.

TAXATION; TELEPHONE COMPANIES.
Office of the Attorney General,
Columbus, Ohio, August 23, 1897.

Hou. W. D. G'!tilbe?'t, Auditor of State:
DE,\R SIR:-Your favor of this date, requesting an
officia~ opinion as to what your advice shall be to county
auditors and taxing officers in reference to the assessment
of a · tax against the property of the American Bell Telephone Cornpany, with a report upon the value of the property owned by the company within the State, as near as
can be ascertained, has been received.
Section r66, Revised Statutes, among other statutory
duties imposed upon you, 111akes it incumbent upon you to
give instructions upon any subject affecting the State's
finances, the execution of which devolves in part upon
county officers and which affects the interest of the State,
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as you may deem conducive to the best interest of the State;
and county auditors and all local officers acting under such
Jaws, shall observe and obey such instructions. The Supreme
Court has held under this section that you may require
county auditors .to correct any clerical errors or mistakes
or omissions they may have made. Assuming this to be
your power, 1 think you have the statutory right and it is
your duty to advise the respective county auditors in the
eighty-eight counties of the State of their duties in reference to listing omitted personal or real property at any
time.
Applying this rule to the specific inquiry you have
made, and reporting t_he facts as I am able to furnish you,
and which will be accurately ascertained in each respective
county when your orders are obeyed, I find that the Americ<m
Bell Telephone Company; a foreign corporation, owns what
are known as the instruments that are placed in each place
of business, ·.ai1cl that the Central Union Telephone Company, the Cits;"and Sub1.1rban Tr.legraph Associ;ttion of Cincinnati, and other telephone companies are lessees from the
American Bell Telephone Company · of these instruments.
That they do not, as such lessees, return any of the property of the American Bell Telephone Company for taxation. The American Bell Telephone Company charges· for
each instrument used in the State, an annual rental, as much
as $14.00, of such lessees, and requires, in a-ddition to such
rental, a block of stock (the amount of which I cannot ascertain) from the respective telephone companies. That such
lessees are required to pay freight charges and repairs, leaving substantially a net income fot· the instruments of $14.00
annually. There were in use on August 1, 1897, in Columbus, 1,884 of these instruments; in Cincinnati, I am unofficially informed, there arc about 4,500; in Toledo, 1,926. Figuring from data we have at hand, the American Bell Telephone Company leases not less than from 22,000 to zs,ooo
instruments to the different telephone companies of the
State.
In ascer taining the market value of almost aU cthe:·
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taxable property in the State, we have assumed to fix the
values at the earning ·capacity of the property on a six per
cent. basis. If each of these instruments earns $14.00 over
and above repairs, to the Bell Telephone Company, that
represents a value of $233.00 to each instrument. On
::!5,000 instruments, it represents an earning value in the
State of Ohio that is being protected by our laws and receiving all the beneftt of police regulation of $5,833,000.
Under the principle laid down in the Nichols law (which
does not specifically refer to the Bell Telephone Company),
we take the entire value of their plant at $97,000,000, which
is its market value, and take Ohio's proportion of it as a
part of the unit. To put the Bell Telephone Coml)any upon
the same basis as the ~Western Union Telegraph Company,
or the express companies, and counting the average rate
in the State as we do on those companies at 25 mills, the
Bell Tel'ephone Company would owe to the State of Ohio
taxes to the amount of $8o,ooo annually. Or, taking onethird of the value off of the original earning amount of
$233-00 per instrument, would leave them about $r6o.oo per
instrument, as the taxable value.
The Central Union Telephone Company and othet: telephone companies refuse to pay the tax upon this property,
because they do not and can not own the instruments. Vve
have taxed all other corporations this year in addition to
the regular tax upon their property, $466,ooo under the excise law. In si111ple justice to the other corporations that
have had to bear their fair share of the burdens, I think it
it your duty to at once send out notices to the county auditors of the State, requiring them to place upon their respective duplicates in their taxing districts, all of the property
of the American Bell Telephone Company within their districts, at a reasonable valuation. If they have not already
clone so, they should be placed on the tax duplicate as ~le
linquent for the five years last past. It may be the company
can make· a showing why the penalty should not be acldecl.
This should be left for futme consideration. Inasmuch as
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the policy of the State of Ohio is no longer to take the valuation of the property of the telegraph companies upon the
actual cost on the vitriol and l<eys, but upon its earning
capacity, and so of the express companies, you will be justified in promptly sending out your instructions based upon
this construction.
Respectfully submitted,
F. S. MONNETT,
Attorney General.

DOW LIQUOR LAW.
Office of the Attorney General,
Colurnbus, Oho, September 17, 1897.
H on. W.

D~

Cuilbe1't, A1tditor of State, Colnmbus, Ohio:

Sin :-I have the honor to receive a. conumtnication from you, tmder date of September I 5, asking for an
opinion in writing upon certain propositions in reference
to the imposing of taxes upon keepers of houses of ill-fame
under the Dow law; filing therevvith a list of complaints and
affidavits and charges against various keeoers of such places
in the State of Ohio; also a certificate showing that some
of these same keepers are paying the United State Internal
R evenue tax for the purpose of selling intoxicating liquors
as retail liquor. dealers; and the further testimony of customers who swear they have· purchased beer of these defendants and paid therefor the sum of $x.oo per bottle.
You also accompany your inquiry with a Jetter. from
I-Ion. W . H. Halliday, auditor of Franklin CotJnty, asking
for instructions from your department as to what powers
he may have in the premises when it is made unlawful for
liquor to be sold in places of prostitution.
Section 166, Revised Statutes, empowers you, as auditor of state, to furnish and issue from time to time, instrucDEAR
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lions upon any subject affecting- the State's finances, or the ·
construction of any statute, the execution of which devolves
in part upon county auditors, and which affects the interests of the State, ancJ which you may deem conducive to
the best interests of the State. And the statute further requires county auditors and all local officers, acting under
such laws, to obey such instructions so promulgated from
your office.
Section 4364-1 defines a house of ill-fame to be: "A
building or place generally reputed in the neighborhood
where the same is located, to be a building or place where
persons of opposite sex meel for the purpose of prostitution."
·
Section 4364-2, making it unlawful to sell or give away
intoxicating liquors in houses of ill-fame, is as follows:

"It shall be unlawful for any person to sell or
give away, in any house o£ ill-fame, as defined in
section 1 of this act, any spirituous, malt, vinous
or other intoxicating· liquor or liquors, and the selling or giving away in any part of such building or
place, or in any shed or addition thereto, or in any
other buildings or structure standing on the lot of
land upon which such house of ill-fame is situated,
or npon premises adjacent thereto. and which is in
the control of the person or persons having control
of such house of ill-fame, shall be clcemecl to be unlawful within lhe meaning of the provisions of this
act."
For th1:. violation there is a penalty of $350.00, lhat
may be recoverell in a civil action.
Section 6942 further provides that a keeper of a place
where intoxicating liquors are sold in violation of law, sjlall
be fined not more than $roo.oo, nor less than $so.oo, or imprisoned not less than ro days, nor more than 30 days, or
both. And upon conviction of such keeper, the place where
such liquor is solcr shall be deemed to be a common nuisance,
and the courts shall order him to shut up and abate the
same.
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Section 6943-5 makes it wllawful for the sale, e..xchange or giving away of intoxicating liquors in brothels,
and adds as a penalty therefor a minimum fine of $IOO.OO,
and imprisonment for not less than one month nor more
than six mon ths.
Notwithstand ing all these S ta te laws in full force, the
constitutionality of which has been passed upon in each
case by lhe lower courts, complainants allege that there <tre
over three hundred houses of ill-fame, and other places in
. the Stale, where intoxicating liquors arc sold contrary to
law.
Sect ion 8 o[ the Dow law defines the phrase ·' trafficki ng
in intoxicating liquors" to mean the buying or procuring
and selling of intoxicating liquors, otherwise than upon
prescription issued in good faith by a reputable physician
in active practice, etc.
Section 1 of sa id act provides that upon the business of
trafficking in ~piri tnous, vinous, malt or any other in toxicating liquot:s; Lhcrc ~hall be as~essed )'t':trly nnd sha ll be
paid into the county treasu ry by every person, cor poration
or partnership engaged therein, and for each place where
such business is carried on by or for such persons. corporations or partnerships, the s.um of $350.00.
The court under this section in the case of Ste,·ens vs.
Hun te r . 2 N. P ., 300, has already held that the person w ho
sells liq uor in violation of a local option act can be compelled to pay the Dow lax.
In conclusion, L therefore hold that notwithstanding
the criminal penalty above referred to, attaching wherein
parties make the sales in brothels and houses of prostitution. that when the sales have already been made or liquor
has been g iven a.way. they will not be heard in law or justice
to defend against the Dow tax, to say that they a rc selling
liquor illegally.
If that would be a defense and a mode oi escape from
paying the Dow tax, every saloon that wished to be dishonorable enough to become a law violator and refuse to
pay the Dow tax and say they sold to minors and drunkards

790

OPJNIONS Ol~ THE ATTORNEY GI!:NEI<.\L

Do·w

Li<JIIOr Tc~x.

and were thereby doing an illegal business, or go as far as
these defendants claim and become still worse violators of
the Ia w and start a brothel at each place where intoxicating
liquors arc sold. and plead that in justification of their ref usal to pay the Dow tax.
You should instruct each couuty auclitor, as I gave you
a written opinion on a similar subject before, to forthwith
place every such person so selling, upon the duplicate, file
the proof with the prosecuting attorney. and if prosecuting
attorneys. sheriffs or police officers refuse to act. and wink
at the plain violations of the criminal laws of the State,
county or city. they shou ld ue removed from office either by
impeachment or quo warranto.
Last year the State o[ Ohio collected ofT of dealers in
intoxicating liquors, under what is known as the Dow law
tax. $1,002,478.oo. As long as it is the policy of the State ·
to charge each dealer $350.00 for each place where such
sales arc conducted, tile State owes it to them to see that
the law is enforced against all alike. and not place a premium
upon crimina! evasions.
I think it advisable lo again call attention to the fact
that under section 2 of said Dow law said assessment, together wilh any increase lhereof and penalty thereon, attaches and operates as a lien upon the real property on and
in which such business is conducted; that if such lien is
properly placed thereon by the auditor of the county, the
owners o'f such real estate will be obliged to pay such taxes
at the same time their other State taxes are paid, and in
default thereof the property will be sold at delinquent tax
sale. This lien would attach and operate for the liquor thal
had been sold on the premises and should not be evaded
because the tenants or lessees were evkted or imprisoned
under the other statute. at some future time. IF the estimate
made is correct that there arc 300 places as above described,
now evading the paying of the Dow lax. the State and
county treasuries are being defrauded of $roo.ooo.oo.
Respectfully submitted,
F. S. MONNETT.
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DITCH :.:OTJCES.
Office of the Altorr:ey General,
Columbus, O hio, September 17, 1897.

Hou. W . T. floopcs, Prosecuting Attornc:,•, J.liarysva!c,
Ohio:
DEAR SIR :-I have the honor to receive a communicatio n unde r date of September 17, 1897, asking for a construction of section 445 w. Revised Statutes, in regard to
the duties of a county auditor in preparing d itch notices
unde r said sectio n. Asking first, should th e county auditor
prepare a notice directed only to the petitioners, o r should
he prepare ali the notices lo the land owners or the corporatio n along said improvement, selling forth lhc substance as
required by said !>ection?
Second, if the au ditor should prepare said notices,
should the whole number of ua111e:. affected by said im
provement be.repeated in each notice, or should the name
appear but once in each notice?
Sect ion 44510 is an amendment or re-enactment of
section 4457 which is now repealed. Section 4457 provided
that the auditor should prepare and deliver to the -petitioners
or any one of them, a notice in writing directed to the resid ent lot o r land o wners, * * * a lso a copy directed to
each of said lot or land owners; * * * and the auditor
shall at the same time g ive the like notice to each non-resident lot or land owner, or by publication in a newspaper
* '~ · * for at least two consecutive weeks before the day
set for hearing. .:. * >::
Section 4451a, as amended, 9I 0. L., IS9· provides
among other things, in somewhat different language, substantially the same procedure. but omits the word "also"
before the words "a copy." \Vhich reads, "He shall prepare and deliver to said petitio ners. a notice in ·wri ting ,
* * * a copy of which notice shall be served upon each
lot or land O\Yner, etc.
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Said auditor shall at the same time give a like notice
to each non-resident lo,t or land owner * * ~· at least
two weeks before the day set for hearing.
Section 4515, covering the same subject matter in reference to township ditches, provides, "Upon tlu! filing of such
petition and bond the clerk shall prepare the necessary number of notices for the petitioners, who shall cause one such
notice to be given to the owner of such tract of land affected
by the proceedings; the notice• shall state substantially the
prayer of the petition," etc.
Under section 4515 there is no ambiguity, anci the
clerk of the. township corresponds to the county auditor in
powers and duties, in reference to the subject matter of
these statutes. And he there undoubtedly prepar.es the
original and all copies. The earlier part of 445 Ta standing alone is not free from ambiguity; but construing said
section with the latter part thereof, ancl in connection with
45 IS, it would appear that said auditor being required at
the same time to give a like notice, or to likewise give a
notice, would mean that he should give to non-residen t Janel
owners by publicalion the same kind of a notice he had prepared for resident land owners. A nd in the absence of a
judicial construction of said act, I vvoulcl hold that the audi-.
tor as the clerk of the commissioners can properly prepare
the copies of such notices, and it would be part of his legal
duties to do so. Section 4506 expressly provides for compensation to the county auditor..for copies ·and for notices,
as many other sections and duties seem to contemplate that
he should do such clerical work in connection with his office,
and he is limited in his charges for such work by statute.
Your second proposition I would answer by stating that
such notices should not contain more than the one name to
which said· notice was directed. It would be a. vain thing
to fill the notice with duplicate names; it would incur an
illegal and useless bill of expense; it could not avail anyone
anything in such proceedings.
R espectfully submitted,
F. S. NIONNETT,
Attorney General.
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Fire Insurcutce Co·mpanies Doi11g Joint Fire a.nd Life
Business.
FIRE INSURANCE COMPANIES DOING JOINT
FIRE AND LIFE BUSINESS.
Office of the Attorney General,
Columbus, Ohio, October I, 1897.
H on. W. S. M atthe·ws, S1tperintendent of Tnsura11cc :
DE.'\R Sm :-I have the honor to receive an inquiry and
request for a written opinion upon the construction of section 3596, Revised Statutes of O hio. You file therewith
exhibits showing the nature of the business of insurance
taken by the English company, which exhibits · show that
the company is existing under life insurance acts of 1870
(33 and 34 V iet., chapter 6t: 35 and 36 Viet., chapter 4t) .
It is true the company seeking to do fire insurance business has the power nnclcF the E nglish law to do a life business. But exam ining the E nglish statutes under which said
company ha~f its life. it both exists by its charter r ights and
continues
do business under its charter rights by vitt~te
of an absolute separation of its respective assets, so that
there is no joint liability covering the ass~ts of fi re and Ji fe,
but each by virtue of the English law must be kept s·eparated
and each fund responsible for its own respective losses.
For the purposes of the Ohio statute, section 3596, or
so much as pertains to this inquiry-! would construe that
portion of said section reading as follows: "No company
shall undertake any business or risk organized under . the
laws of any other government
* * which in t his
State or any other State or country makes insurance on
marine, fire. inland or any other risk, or does a banking or
any other kind of business in connection with insurance that
conducts at the same time a life insurance business.''-to
mean that there is a. prohibition by our statute against a
foreign company doing a. joint life and fire insurance business, either in this State or any other State, commingling
its assets and renclerin_g· the fu nds of the respective depart-
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menls jointly liable for risks of fire and life. But by virtue
of the English statute, they being independent departments,
the purpose for which this statute was enacted is accomplished by requiring each department to remain separate
and distinct in its insurance business.
It is my conclusion, therefore, that ~rom the exhibits
shown. that the company is not doing a joint life and fire
within the meaning of this act; and until a comt ·decree
otherwise, I would advise you to admit them to do a fire
insurance business. on their complying with all o ther statutes.
Respectfully submitted,
F. S. MONNETT.
Attorney GeneraL

l'JSH AND CA?-1E LAWS.
Office of t he Attorney Genera l,
Columbus, Ohio, October 28, 1897.

Mr. L. H. ReuliHger, Chief Warden Fish and Came, Athcus,
Ohio:
D I~A n SIR :-In your letter of a recent elate you desire
to know whether a perso n who has served the thirty days'
imprisonment for failure to pay a fine imposed for a v.iolation of section 6968. Revised Statutes, is thereby released
from the payment of the fine.
T answer, I think he is. Tn effect, two forms of punishment are provided. The offender must either pay the fine
imposed or serve the thirty days' imprison ment r equired by
the s latnte.
You further ask whether the county commissioners
have any authority to accept the note of a person so imprisoned in payment o{ such fine. and release him from imprisonment under such a sentence.
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State Board of H ea./tit; Pm.<!er to P1·oceed Against PersOilS
for Violation of Order of Board.
Sections 7349-4 and 7349-5, Revised Statutes, authorize
tl!e commissioners of any county to parole an indigent prisoner confined in a jail for non-payment of fine and costs,
and prescr ibe the conditions upon which the parole may be
granted. LTnder the sections just mentioned, the commiss ione rs would have a right to parole a person so convicted
and imprisoned, unless such right is taken away by some
special provision.
Uy section 6968, Revised Statutes, it is expressly prov i(\cd . that in case a person neglects o r refuses lo pay a
fine imposed under that section, the offender shall be imprisoned in the county jail or workhouse, "and sha-ll there

remain for tlzc full period of thirt_v days."
F rom this language, the meaning is plain; it is that the
legislature by this provision intended lo, and did, t:.~ke these
offenses f rom the operation of the general law, and deprived the commissioners and all other officers of the power
to parole or J'elcase any person convicted of a violation of
the fish and game laws, the punishment for which is provided in that section, before the expiration of the thirty
days· imprisonment. tmless the fine be paid.
Very respectfully,

JOHN L. LOTT,
Assistant Attorney GeneraL

STATE BOARD OF HE.\LTlJ; POWER TO PROCEED AGAINST PERSONS l'OR VIOJ .ATION
Ofi' ORDER Of' UOARD.
Office of the Attorney General,
Columbus, Ohio, November 26, 1897.

Dr. C. 0. Probst, Secretary Stdte Hoard of Health, Columbus, Ohio:
DE.\R S1 R : -Tlus deparlmenl' has the honor to receive
a communication from your office under date of N ove111ber
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Slate Board of H calli!; Power to Proceed Agai11st Persons
for Violation of Order of Boa.rd.
23, 1897, asking for an official opinion to g uide the State
Board of Health as to its procedu re against the village of
l lycle Park, or the citizens thereof, for a violation of a cer·
tain order of said· board.
You give me a copy of your permit to said municipal
corporation to construct a sewer on Erie avenue, of said
village, with an outlet into Crawfish Creek. One o f the
conditions imposed by your board upon said village being
that no house connection be made with said sewer, and that
"it shall not be connected with any sewer having hottse conttections. without permission of lhe State Board of Health."
That notwithstanding said condi.tions, there is now a drainage from. one or more privy vaults or water closets. by lhc
citizens, into said sewer and from thence into Crawfish
Creek.
·
You further slate that Crawfish Creek empties into the
Ohio Ri,•er not far above the point at which the cily of Cincinnati obtains its water supply from said river.
You wish to know how the State Board of Health can
proceed to compel the village of Hyde Park to comply with
ils regulations relative to the use of this sewer: also. what
measures are necessary to prevent the present and future
pollution of Crawfish Creek by the sewerage of said village.
Section 2 of the act of 90 0 . r.. 94, provides that, "The
State Board of Health shall have s upervision of all matters
relating- to the preservation of the Ii fe and health of the
people of the State. "' * * Tt may also make and enforce orders in local matters when an emergency exists. a'nd
the local board of health has neglected or refused to act
with sufficient promptness or efficiency, or when such board
h<ls not been established as provided in this chapter; tlncl
all necessary expenses so incurred shall be paid by the cit~·.
village or township in which such services are rendered ."
U nder this section I take it that this is a local tl1attcr.
and as I am informed aside from your inquiry that no local
board has yet been established in such village. you would
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have jurisdiction to make a special order or regulation at
once for the suppression of this poll'ution of the stream,
and serve said village with a copy thereof, upon the proper
officers. And if the same is not promptly suppressed in accordance with your order and direction, and your orders
are not carried out by the officers and employes of said
municipal corporation, your board or the officer designated
thereby, should make affidavit before a magistrate of Han1ilton County having jurisdiction, charging such officers with
the failure or refusal to act, and if convicted, the magistrate
should assess a fine of not less than $5o for the first conviction, and upon conviction of a second offet~se, not less than
$roo.
Wl1at has been said herein of the officers of said village, is equally true of any citizeJl of said village. Notice
should be served upon. them of their offense; the same should
be followed by arrest and prosecution. If .said nuisance is
still not abated by the officers or employes of such village,
under sectioi'i 2, you may designate, by a resolution of your
board, suitable persons to abate such nuisance in the way
that will be the most effective, and reasonable in expense,
and present a bill for all such expenses so incurred to s uch
village for which services are rendered. Should the village
then refuse to pay for such services, a civil suit in Common
Pleas Court of such county should be instituted by the State
Board of Health to recover the same, in addition to the fines
and penalties above set forth for such refusal.
Under section 5 thet;e are still other modes of procedure
that the State Board of Health can adopt, following the
modes of procedure adopted by local boai·ds.
Respectfully submitted,
F. S. MONNETT,
Attorney General.
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INDIGENT IMBECILE; RESIDENCE.
Office of the Attorney General,
Columbus, Ohio, January 7, J897·
Dr. G. A . Doren, S1.~perintendent Ohio 1nstitHtiou for
Feeble-Minded Youth, Colwnb1ts, Oh·io:
DEAR Sm :-This department is in receipt of y-our communication dated January 5, requesting a written opinion in
the following case : "A child was admitted from vVarrcn
County, Ohio, October 7, 1886. February 24, 1887, a statement was received that tbe parents of the child were not able
to furnish the clothing, and we were directed to send bills
for the same to the county, which was done under section
632. These bills have been sent regularly since, and have
been paid by \~lan·en County. The girl is not a proper subject for this institution on account of insanity and epilepsy,
and the county authorities were requested to remove her.
This the authorities declined to do, basing their refusal on
the fact that the father, now dead, had before his death removed to Hamilton Cou ~1ty, and they claim that she was a
resident and properly a charge upon Hamilton County. The
child has been in this institution continuously since her admission from .vVarren County. vVhere does the child belong, and which probate judge would have jurisdiction in
such a case?"
Section 632, or so much thereof, provides that an indigent imbecile may have the incidental expenses and necessary clothing paid for by the institution, and the i nstit~ttion
in turn, by properly executing a voucher, may be reimbursed
from the· county "from which the person came." The peculiarity of the wording of thi., statute, by taking the
language of it in its natural sense, would indicate, for the
purpose of the incidental expenses and clothing of such patient, that the original county is charged therewith for that
purpose only. Under chapter 9, relating especially to the
asylum for the insane, when the courts or officers are deal-
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ing with the patient for the purpose of determining the county and disll·ict, the lerin "resident or inhabitant of the district," should be taken in its ordinary sense or definition.
Section 700 not clearly defining the question of residence,
but section 702 in prescribing the form of affidavit uses the
term .. legal settlement in - - - township, - - - county ..,
lt is my opinion that tho! patient, having no mind of her
own, and being a minor, the removal of the parents to
Hamilton County would be the removal of the child, and
that such chi ld, in law, has ils legal settlement in Hamilton
County, and the probate judge of Hamilton County would
have jurisdiction over its person for the purpose of inquest
and det(!rmining its eligibility for the proper asylum of that
district.
Respectfully submitted,

F. S.

MON~ETT,

Attorney Gcner;1 l.

STATE lJOARD OF DENTAL EXAMINERS; POWER
TO REVOKE CERTIFICATE.
Office of the Attorney General,
Columbus, Ohio, January 25, 1898.

Dr. F. H. Lyder, Secretar·y Stctte Board of
C1'S, Allr011,

De1~tal

Kramin-

Ohio:

DEAlt SIR :-I have the honor lo receive a communication from your board, asking for a written opinion upon
the proposition, or rather, defining the powers of your board
under the statute, where an applicant for a certificate to
practice dentistry had obtained the same from your board by
perjury and fraud. You ft1rlher state that had the holder
of such certificate made known all the facts at the time of
his application, that you have since learned, he would not

