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Sentence of William R. James From Washington Co~tnty. 

tidavit$ ·or otherwise, that the executive of th<.! demanding 
:<tate has been imposed upo11, withholding his warra.nt untii 
~uch executive be apprised of the proofs of such imposition 
with a view to a withclraw.al of the r~quisition. For such a 
purpose, to examine into the bona !idc?s of the proceeding 
<::xtrinsic affidavits may, in my opinion, be properly consid­
ered. 

Very respectfully, 
JOHN LITTLE. 

Attorney Ge1ieral. 

: 
SENTENCE OF WlLLIANI R. J A:NIES FROM 'vVASH~ 

INGTON COUNTY. 

The State of Ohio, 
.Attorney General's Offi~ 

Columbus. Jan·uary 70 
Colottef. G. S. Innis .. Wa1·den, Etc.: 

SlR :-I ·have examined the certificates of sente;1ce of 
William R. James. made October 30, 1869, where it appears 
that said James was on that day sentenced to imprisonment 
in the penitentiary from Washington County. in two cases­
in one for two, and in the other for six years-it not being 
stated in. either sentence that the term of in1prisonment should 
l~egin on the expiration. of that named in the other; also my 
predecessor's opinion of the elate of January 30, 1871, re­
ferred with the certil1cates "'·ith respect thereto, that his time 
wou!'d expire with the longer term. Although not clear that 
my predecessor is correct in his conclusion, my conviction is 
not so strong to the contrary to warrant me in advising yoto 
eli fferent ly. 

Very respectfully, 
JOHN LITTLE, 

AttOrney General. 
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C ondc111-nation (o1· I he Pubhc HI arks. 

CONDEMNATIONS FOR THE .PUBLIC WORKS. 

The State of Ohio, 
Attorney General's Office, 

· Columbus, January 9, 1875· 

A. B. Newbury, Esq., Secretary of Board of Public Works. 
Cofmnbus, Ohio: ' 
S1R :- In reply to the queries propounded by Thomas 

F. Wildes in his comnltmication of the 4th instant, Drane 
says: 

First-The lessees shottld deposit before, or during pro­
ceedings, money enough to meet the damages assessed. If 
·it should fall short they would only have to make up the 
deficiency before occupying the land. 

Second--Every one who will be injuriouly deprived oi 
any water should be notified, etc. Even those along the 
waterway from the proposed channel to. the Cuyahoga River 
should, out of abundant caution, be notified . . To such as 

. clearly are · not damaged in any appreciable amount merely 
noillinal damages should be tendered. · 

Third-No other issue, I think, can be made in such pro­
ceedings except as to damages. The proceeding is a statu­
tory one. Nothing can be done in it except the statute au­
thorizes the same. 

. Fourth-T regard the action of. the board as conclusive 
011 the question of the necessity of the appropriation pro­
posed, and rio question as to that can be made. 

Very respectfully, 
JOHN LITTLE. 

Attorney General. 
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Public(J;t-ion of Delinq·uent Ta .. -.: Lists-Individuals Can Carry 

on Insurance Business; Frankl·in M tit Hal InJtu1·a.nce and 
Aid Asoc1'ation is Sttbject to the GeneraJ Insurance 
Laws. 

------------------------~--------------------· 

PUBLICAhON OF DELINQUENT )'AX LISTS. 

The State of Ohio, 
Attorney General's Office, 
Coiumqus, January 14, 1875· 

Assistant Prosecuting Attorney, -Port· Clinton, 0. : 
SrR :-!. am disposed to the opinion that the 48th sec­

tion of'the County Auditors' Act as amended in 1872 (Laws, 
p. r69), wiil be complied with by inserting the notice therein 
contemp'lated twice in succession in a week~y newspaper, 
although the last insertion be but three days before the 3d 
Tuesday in January. In the case in 8 O.II4, the·notice was 
held bad because the. record did not s~ow ·all the publications 
required were betweeit the period named. 

Very respectfully, 
JOHN LITTLE, 

Attorney General. 

. ., 
l NDIVIDUALS CAN CARRY ON INSURANCE BUSI-

NESS-FRANKLIN MUTUAL INSURAN·CE AN:O 
A.ID ASSOCTATlON IS SUBJEC:T TO THE GEN­
ERAL INSURANCE LAWS. 

The State of Ohio, 
Attorney General's Office, 

Columbus, ] anuary 28, 1875· 

H on. T¥. F. Church, Su.perintendenl of .bwwa.nce: 
SIR:-The inhibition against insurance in this State 

otherwise than in accordance with the insurance laws thereof, 
i~ against companies, corpora.tions and associations. (See 
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.-lppropriatio·ll f or Expeuses of tlte Oltio R-iv er lmprove­
·ment Commission. 

acts of Apri l 12 and 27, 1872, Laws, pp. 32 and 140). I see 
no objection to individ11als insuring each other and, in so do­
ing, they would not be subject to any of the requirements of 
those laws. It is difficult to say froi11 the pamphlet inclosed, 
but I am disposed to the opinion from an examination of 
it, that the "Farmers' Mutual Insmance and Aid AssoCia­
tion" is an "association., within the meaning· of the statute 
and that it cannot carry on the business of insurance except · 
in accordance therewith. 

Yours, etc., 
JOHN LITTLE, 

Attorney General. 

APPROPRIATION FOR EXPE~SES OF THE OHIO 
RIVER IMPROVEMENT COMMISSION. 

The State of Ohio, 
Attorney General's Office, . . 

Columbus, Janua ry 28, 1875. 

S1R :- In answer to yours of yesterday I have to say : 
Money (if such there be) in the asyl~m1 fund, trans­

ferred thereto from the general revenue fund , may properly 
be .applied 'to the extent of the appropriation named, in pay­
ment of tlie "expenses of Ohio River Improvement Com­
mission," as per the .act of 1\ pril 20. 1874 (Laws, p . . I 57). 

As to such 1~wne;}•, the appropriation contravenes no 
provision of .the constih1tion, for the money is not sought 
to be applied. to any other use than that for which it was 
raised by taxation. 

Money, however, in the asylum £\lnd raised by taxation 
for asylum purposes, or "transferred' ·' thereto {rom other 
funds than the general .revenue. cannot, in my opinion, be 
legally appli~d to the use directed in the act. To so apply 
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Trial Cam Be Had. 011 Certified Cop-y of an lnd-ic;tment in 
Certain· Cases. 

it would be to use the money for a purpose other than that for· 
which it was raised by taxation, which is forbidden by the 
constitution. 

Very respectfully, 
JOHN LITTLE, 

Attorney General. 

TRIAL CAN BE HAD O N CERTIFIED COPY OF AN 
INDICTMENT IN CERTAIN CASES. 

The State of Ohio, 
.Attorney General's Office, 
Columbus, February ro, 1875· 

J. A . In.tice, Esq., Prosecuting Attorney, Canfield, Ohio: 
DEAR SIR:-Yours bearing date January 5, but post­

marked February 6, is received. 
You inquire: ';If" a person is indicted, tried. verdict 

guilty; motion filed to set aside verdict sustained, and then 
the indictment lost or stole-n, can a prosecutor proceed an·d 
again try the defendant upon a certified copy of said m­
dictment ?" 

In my jt1dgment he may. 
Very respectfully, 

JOHN LITTLE, 
Attorney General. 
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Constiluti01UIIily of !he Act Providittg for the MainteJU1nce 
.of Chutes for the Passage of Fish. 

C:ONSTlTUTIONALITY OF THE. ACT PROVIDING 
FOR THE .:VIAL'JTENANCE OF CHUTES FOR 
THE PASSAGE OF FISH. 

The State o f Ohio, 
Attorney General's Office, 
Columbus, February I I , I875· 

Hon. Geo-rge L Com1ersc. Speaker of the Ho11sc of Repre­
sentatic:es: 

S1R :- I ha,•c the honor to acknowledge the receipt of 
House Resolution, No. r48, recently · adopted, requesting 
from this office an "opinion with regard to the constitutional­
ity of an act to provide for the ere<;tion and maintenance of 
chutes for the passage of fish over the dams across the 
streams of this. State," passed March 3 r, 187r (0. L., Vol. 
68, pagers). and submit the following in answer thereto: 

The act referred to requires the owners and proprietors 
of dams across rivers and creeks in this State to erect and 
maintain at their own expense, sufficient pass~·ge wa,ys or 
chutes for the passage of fish over such dams, and contains 
provisions for enforcing the requirement. The question pre- . 
sented is, );-'h~ther tl~e General Assembly. has power to make 

. and enforce such requisition. ' 
T he g rant of legislative power in Ohio is general, and 

extends to all subjects falling within the domain of legisla­
tion in general, unless expressly exduded by the constitution 
( r I 0. S., 534). That legislatiqn for the protection and 
propagation of fish in the private streams and other waters 
of the· State comes clearly within such power, there is no 
f,)oubt. It is sanctioned not only by considerations of pub­
lic goqd, but. by long and established usage. Laws upon 
the subject enacted at an early 'date n1ay be found upon the 
statute books of most of the old er 'states. This State has 
asserted t!1e power for i11any years, as in the passage of its 
seine laws. There a re 'numerous decisions of the courts of 
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Constitutim~a/.it)' of tile Act P1·oviding for the Mainte1wnce 
of Chutes for tltc Passa.ge of rislt . ---- ------

last resort, in a number of states, which it is unnecessary 
particularlx to refer to, that recognize the authority of the 
legislatur-e over the subject. \i\fhat such legislation shall be­
whether to provi<le for passage w:ays ior fish to ascend over 
dams, ~tc.--;-is for the General Assembly to determine. 

Buc while the legislative power over the subject is com­
pLete and unquestionable, it must be so exercised as not to 
I'CSll}t in the destruction Of, Or injury tO, p rivate prOpt:rt)' 
.unless compensation. be made to the owners therefor. (See 
r9th section of Bill of Rights.) This act makes no provi­
sion for such compensation. If, thet'efore, its enforcement 
WQltld result in injury to private property existing and 
\'ested at the date of its passage it is to that extent uncon­
stitutional. (7th 0. St., 45 and 8th 0. St., 333.) 

The right of pr~vate properly in _a stream of water re­
sults from the ownership of the land over which it passes· .. 
In fact, t\1e term ;;land" in i·ts leg-al signification comprehends, 
says Lord Coke.. ;:any grountl, soil, or earth whatsoever, as 
meadows, ~astures, woods, water, marshes, furzes and 
heath." " The right' of Ho.wing water is now well settled to 
be a right incident to property in land." (Shaw, C. ]., 10 

Cush., 547·) l t. i.s the use o£ the water in which the land 
p roprietor has an qwnership, and not the water"'i tself. ( 5 
0., 477·) The restrictions upon this use, in this Srate, ar~ 
~tatcd by Judge Wood in Buckingham et (//.. vs. Srn'ith, roth 
0., Z97· ''The uses of the waters," he says, "of private 
!"treams, belong to the owners of the lands over which they 
flow. They are a~ much his individual property as the stoi1es 
scattered over the soil. If such streams can be passed with 
boat' and rafts, the public has the right of ·passage'·; but, 
svbject to such easement, tl1e owner of the land may appro~ 

priatc the use of the water in. his own discretion, taking c:.lte 
not to Aow it on the proprietor above, and to return it to its 
natural channel before it leaves his own lands." (See also. 
s 0., 321, r6 0., 540, 6 0. St., 187, and 9 0. St., 495.) 
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ColtSiitutionaHty of the Act Providing for the Maintenance 
of C/,utes for the Passa.ge of Fish . 

---- --
Subje~t to these conditions, and perhaps to a single other 
hereinafter mentioned, the right of riparian proprietors to 
construct and mai11tain dams across their streams in such 
iorm and m~nner as they chose, was, prior to the act named, 
unquestionable in O hio, however ·the law may be since. It 
inhered in the land itself, and of course passed by convey­
ance. often giving it its chiei value. 

Perhaps most o f the water privileges in the S tate were, 
at the date of the act .. what the law terms "ancient," they 
having been enjoyed as o f right for twenty-one years and 
more. .Even if not well founded in their inception they 
ripened by prescription into indefeasible rights, as was sup­
posed. Some of ·the dams, though tight, retained scarcely 
c:nough water to run the mills connected therewith. This is 
2. fact of common observation. To impose a new require­
ment upon the proprietors of such dams, compelling the erec­
tion of chute~ or passage ways·, however small, for fish, 
would result in injury to their property, a hardship they 

. could uot be compelled to undergo, unless it be true as a 
general proposition of law•,. as held in a line of cases, that 
the right to build dams for the use of mills is under certain 
implied limitati9ns. among w!1ich is one that "a sufficient 
and reasonable passage way shall be left for fish ; and that 
this limi.tation being a pubilc benefit is not extinguished by 
any inattention or neglect in compelling the owner to comply 
with it:'' (4 ·Massachusetts, 522.) But this doctrine is 
founded upon a long continued custom of the legislatu re 
(of Mass,achusetts) to exercise control over the subject of 
the locating and constructing of clams so as to provide pas­
sage ways fo~ fish to ascend. And it is held in these cases 
that if the State either expressly or by necessary implica­
tion waive the limi tation or requirements as to such passage 
ways in the grant of a mill privilege, it would-be bound. and 
the limitation co\l ld not be en forced. (See AngcJI on \Vater 
Courses, 94; also People vs. Platt 17 J ohn , 195.) In Ohio 
n,.., such custom has existed. The right to supervise the 
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Co11sti1t~tionality of the Act PToviding fo·r the tylaintenance 
nf Clmtes for the Passage of Fish. 

:;I ruct ure of dams has never been asserted by the State: · Ou 
the contrary, the legislature has by implication recognized 
and -affirmed the right to obstruct the passage of fish by 
mean s. plan or device whatever , e.Fcc.pting 1m"ll dams, to 
being_ an amendment of ·th~t- of March 19, 1857, which re­
lated only to navigable waters provides. ''That it shall_ be 
unlawful for any person or persons * * ~ to use any 
means. pla1) or device whatever, e.wepti11g. milt da-rns, to 
prevent the transit o£ fish in the waters of any bay, river or 
stream. or within the waters of any lake, at a less distance 
irom the 1110~1th of such bay or river than sixty rods." The 
only legislative limitation up_on the construction of dams in 
this State. so far as I know. prior to the act of January 31, 
1871, is that contained in the 129th section of the crimes act, 
wherein it is made an offense to erect, continue or keep up· 
any dam or other obstruction, in any river or stream of water 
in th is-. State: and thereby raise an a r tificial pond or produce 
stagnant waters. w-hich shall be manife~tly injmious to the 
public health and safety. 

I am therefore of the opinion that the doctrine alluded 
to, which has obtained in Massachusetts, and perhaps in 
some other New England states, b:v reasoJJ of the estabhshed 
legislative polic;..r tlrercof, does not obtain in Ohio. . 

It is true that the maxim, "Sic 11tere ttto -nt alienu-m non 
loedas/' has been applied to the right of riparian proprietors 
ro take fish from their streams; and that a supra-riparian 
proprietor at common Jaw might maintain· an action to abate 
an obstruction as a nuisance which prevented fish front as­
cendin-g to his premises. Whether this be Jaw in Ohio-the 
obstruction being a mill dan'll-Q·!tcre. Bttt this is quite cer­
tain, I think, that where the owner has acquired a prescrip­
tion right to such obstruction, such an action would not lie. 

VJithout prolonging this communication, I have come 
to this conclusion from an investigation o f the inquiry sub­
mitted. 

That the act of January 3r, so far as it relates to what 



'310 OPINIONS OF TilE ATIORNEY GENERAL 

October Elections A1·e Ge1~eral Elections; April Elections 
.Are Not ; Wood County Seat Question Must Be Sub-
111ittcd at the FaU Election. 

are termed "ancient dams," and to those rightfull )• existing 
a t the time of its passage, the property in which would be 
im:>aired by its enforcement, is tinconstitutional. But so far. 
as it has a p~osp~ctive application-relating to Clams con­
structed after its passage, and perhaps also in so far as it re­
lates to those existing at that date but 'not as by prescription, 
which woutcl not be impaired by the erection of such chutes, 
it is constitutional. 

The erection of such passages and chutes being for a 
public nse. I have no doubt that the General Assembly 
might provide for the appropriation of prjvate property nec­
essary for their construction; but, as has been stated, private 
property- and such is the right of owners in their mill privi­
le~e.;.:_cannot be taken. even for pu_blic use. without con~­
pensation. 

Very respectfully, 
JOHN LITTLE, 

Attorney General. 

OCTOBER .ELECTiONS ARE GENERAL ELEC­
TrONS; APRIL ELECTI'ONS ARE NOT; WOOD 
COUNTY SEA·T QUESTION MUST BE SUB­
MITTED AT THE· FALL ELECTION. 

The State of Ohio, 
· Attorney General's Office, 

· Columbus, March to, 1875· 

1-lon. James :llfurrwy, Neil House: 
. D£AR S tR :- You ·inclose a copy of the act providing for 

the removal of the COtllity se'at of 'N ood County, and . ·ask, 
on behalf of certain officers charged with duties thereunder, 
what, in my judgment, is meant by the phrase "general elec-
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October Elections Are. General ElectioM; April Elections 
Are Not; Wood CotJ-nt:y Seat Question Must Be StdJ­
mitted a.t the Fall Electio11. 

tion" as used therein-whether it refers to the April or Oc­
tober election. But for your personal request, I should 
certainly not venture to express an opinion on a qt1estion o{ 
construction to one so much better qualified to judge of it; 
than myself. 

The act, in accordancee with th~ terms of the constitu­
tion; requires the submission of the question of removai to 
the electors of the county "at the next general election after 
the passage thereof." 

I think the October election is n1eant for several rea~ 
sons: 

First-That phrase, "general election," is used in two 
other places in the con5titutiq)1 in such relation as to make i't 
quite clear that the fall election is referred to. The State 
officers are required to be elected on the second Tuesday of 
October· (Art. 3, Sec. 1). And section 18 of that article pro­
vides that in case of a vacancy in the office of auditor, treas­
urer, secretary or attorney general, the same s.hall be filled 
by election "at the first g eneraJ election that occurs more 
than thirty days after it shall have happened." To give ef­
fect to both these provisions, elections to fill vacancies must 
be had on the second Tuesday of October, and such has been 
the uniform practice in the State_. Again, section 3 of article 
16, req.uires the question of calling a constilutional conven­
tion to be submitted to the electors of the State " at "the gen­
eral election to be held in the year 1871." Had the con~ 
ventlon regarded the April election as a "general election ," 
this language would hardly have been employed. It would. 
it seems to me, have said: "At one of the general elec­
tion~,'' or "at a general election." 

Second-The word general, ·in this connection, is used 
in contradistinction to locaJ. The April elections arc esseli­
tially local though held in all parts of the State on the same 
day, in that only local officers are elected thereat, while the 
October election is general, in that officers are the-n elected 
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Octobc·r Elections Arc Geneml Elect-ions; April Elections 
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from the State at large-the elector.s vote for a general 
ticket. 

Third- The act plainly contemplated the October elec­
tion, because it provides for the use of the ·instrumentalities 
provided by law for that election which are wanting with 
respect to. tl~c April election. Thus, it requires retun1s to 
he made as :.tt general elections, and that "the officers open­
ing the returns of said election (general) shall at the same 
time that they make, certify and sign the abstracts required 
by law, also make, certify and sign a separate abstract of all 
the. votes so returned," etc. Then again it is made "the 
duty oi_ the sheriff or coroner,· as the case may be, to cause 
proclamation to be made to . the qualified voters of said 
county in the same manner, a.nd at the sa-me time, as by law 
he is required to do in other elections, notifying said elec­
tors to vote as aforesaid upon the question by this act sub­
mitted to them .!' The -sheriff not being required by law to 
make proclamation, etc., preceding April elections, and no 
abstracts thereof being- required tQ be made out, certified 
«nd signed by officers, as in this act contemplated, it is- clear 
to my mind, that in legislative intendment, .the ~pril elec­
tion was not meant. 

J n expressing these views I am. not unmindful that the 
General Assembly has on one occasion, a.t least, designated 
the April as a general election. · (See act of May I, 1873, 
0. L., Vol. 70, ·P· 244.) 

Yours, etc., 
JOHN LITTLE, 

Attorney General. 
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Validity of Subscriptions to Capital Stock of Raiiroa.d Com­
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VALIDITY OF SUBSCRIPTIONS TO CAPITAL 
STOCK OF RAILROAD COM.P ANIES. IN CER­
TAIN CASES. 

The State of Ohio, 
Attorney General's Office, 

Columbus, March IO, r875· 

Han. John G. Thompson, Comm·issioner of Rail1·oads: 
SIR :-I have examined the letter of the president of the 

G. M. C. A. & C. R. R. Co., bearing date February 22, 

r875, relative to the construction to be given to section 3 of 
the act of April 15. r857 (S. & C., p. 325), and have the 
following to say in respect thereto: 

First-Before subscriptions can be taken under said 
section, the company must have obtained actual bona fide 
subscriptions to its capital stock to an amount of at least 20 

per cent. of its authorized capital. 
Second-It must have expended at least . ro per cent. 

of such capital in the construction of its road. 
Third-If either of these requirements is wanting. the 

subscription to the capital stock conditioned as therein pro­
vided, would not be valid as against the subscri.bers. 

Very respectfully, 
JOHN LITTLE, 

Attorney General. 
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State J.Vrine inspector; Duties of as to Req·rtiring Operators 
to Conform to the Law. 

ST.'\TE -MINE INSPECTOR; DUTIES OF AS TO 
REQUIIU:r;G OPE.R.A.TORS TO CONFORM TO 
THE LAW. 

The State·of Ohio, 
Attorney General's Office, 

Columbus, March 23, 1875· 

Hon. A:lldrew Ro)•, Mine Inspector, Colmiz.bus, OA1:o: 
SIR :-In answer to yours of th'e zrst inst. I have to 

say: 
First-If it becomes necessary in the discharge of his 

duty to have an a'ttorney to prosecute proceedings in in­
jllnction- under the I 4th section of the ad regu lating mines 
and mining (Laws, 1874, p. 24), the mine inspector may 
employ and out of his contingent fund pay ·such attorney. 

Second-Said act, by implication at least, makes it the 
duty of the mine i11spector "to see that the provisions of this 
act are obeyed." If to compel obedience to the requirements 
of s.ections 9 and ro (or of any other), it is necessary to resort 
to the. remedy' by injunction he, in my opinion, should not 
hesitate to do so. 

Very respectfully, 
JOHN LITTLE. 

Attorney General. 
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FCES OF SHERIFFS AND WITNESSES IN LEGIS~ 
LATIVE l~VESTlGA1T!'>iG CASES. CAN BE 
PAID OUT OF GENERAL REVENUE. 

The State of Ohio, 
Attorney General's Office, 

Columbus, March 3 r, 1875. 

H. on. James Williams. Anditor of State: 
Sn< :-'In answer to your verbal inqui ry ot this elate, I 

have to say: 
That the fees and mileage of sher iffs and witnesses al­

lowed by the "act to authorize committees of the General 
Assembly to compel the attendance of witnesses and for 
other purposes., passed April 3, 1872, upon being certified to 
as in the fourth section provided, may be paid out of the 
general revenue fund under the appropriation for "con­
tingent expenses" of the Ge;le.ral Assembly. 

V er~r respect f i.J! I y, 
JOHN LITTLE, 

Attorney General. 

GEOLOGICAL REPORT IN GERMAN, VOLUME 2, 

PRTNTrNG OF. 

The State of Ohio, 
Attornev General's Office. . . . 

Columbus. April IJ. 1875· 

Hon. William Bell. Jr., President Board of P.rinti·11g Com­
missio11 ers: 
Sa~ :~In answer to yours of this date, I have to say: 

That in my juclgmet~t, Volume 2, in German, of the Geolog· 
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Validit)' of Bills and Join't Resolution, Passed or Adopted 
By the Gimeral .~sscmbly, But Not Signed: By the Pre­
Jidillg Ofiicers.' 

ical Survey under the circumstances detailed, should be 
printed under the recent contract for that class of prin~ing. 

Very respectfull'y, · 
JOHN LITTLE, 

Attorney General. 

VALIDITY OF BILLS AND JOINT RESOLUTIONS, 
PASSED OR ADOPTED BY THE GENERAL AS­
SEMI3LY, BUT NOT SIGNED r,y THE PRESID­
ING OFFICERS. 

The State of Ohio,· 
Attorney General's Office, 

Columbus, April 14, IBiS· 

lio11. Witlia.m Bell, Jr., Srcretary of State: 
Sm :-In yours, dated April 1, hut not received at this 

office till yesterday, the following questions, in substance, 
are embraced, to-wit: · 

First-Are bills and joint resolutions, which have 
passed both hranches of the General Assembly by ·the 
requisite v~te, and which have been. correctly enrolled and 
signed by the presiding officer of one house, but owing to 
the confusion attending adjournmt:nt, not signed by the ·pre­
!'iding officer of the other, nevertheless ,·alid laws and reso­
lutions? 

Second-Are such bills and resolutions so passed. which 
have been enroiJed, but not, for \Vant of time, examined by 
the Enrollment Committee, and not signed by the presiding 
officer of either house, nevertheless valid Ia ws and resolu­
tions? 

Third-Are such bills and rc·solutions so passed, but 
neither enrolled nor signed, nevertheless valid iaws and reso­
lutions? 
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Vahdity of Bills a11d fo·int Resolutious, Passed or Adopted 
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The 17th section cf article z of the constitution re­
qnires .the presiding officer of each ·House to sign '"publicly" 
in the presence of the Hous(> over which he presides, while 
the same is in session and capable of transacting ·business, all 
bill s and joint resolutions pa!;sed by the G-eneral Assembly. 
And the main question presented by the three inquiries is 
whether the fulfillment of this requirement is essential to"the 
1naking of a law. If it be, of course the inquiries submitted 
must all be ans-wered in the negative, for the failure of one 
officer to sign would be as fatal as that of both . 

On consideration, I am disposed to the opinion that this 
requirement of the constitution is directory merely, and that 
its observance is not absolutely requisite to render a law or 
joint resolution va!id. The constitution lodges no discre­
tion in these office rs in this matter. Their duty is nianda­
tory and peremptory. To sa~' that the refusal of either to 
sign a bill, would defeat its becomin·g a law, would be to 
place in his bands an absolute veto power. Of course, such· 
~t power was not intended and would not be tolerated. There 
a re other pro,·isions of the .constitution alike imperative in 
their terms. with regard to the passage of Jaws, which have 
been held to he merely directory. Thus, the provision "every 
bill shall be fully and distinctly read on three d ifferen t 
days,' · etc., and the one: " no bill sl~all contain more than 
one .subject which shall be clearly expressed in its title," arc 
declared to be directory, ·and their observance a matter solely 
for the consideration of the General Assembly. (See 3 0. 
St., 475 ; rs 0. St.. 573.) 

That which determines the passage of a measu re and 
its enactment into a law, is the H•ill of the Geueral Asse·mbly, 
constitutionally expressed, and not the min.isterial act of any 
officer thereof. The official a<!t of such officer .may, in the 
present state of law, furn ish the only legal evidence, or a 
necessary link in the ch.ain thereof, as to what the General 
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Assembly did in a given instance;· but aside from thjs, no 
such act ca11 be essential to the validity of the thing done. 

The purpose of requiring the presiding officers tints to 
sign bills and joint resolutions, is to identify a nd auth~nticate 
them. 1 f the journals of the houses were so kept as to 
furni sh, in audition to tlie evidence of their passage or 
adoption, proo f absolute and unmistakable that the bills or 
resolutions claimed to be passed or adopted, ate in fact the 

identical ones passed or adopted-that would, it see111s to 
· m~, suffice; the purpose of the sigtiature b.eing thus accom­
plished without the111. 

But the journal should furnish this proof. It cannot b:~ 

supplied ddt.ors them; not even by the ceruficate of the pre­
siding officers and the clerk of the two branches after ad­
journment, for such certificates have no warrant in law. The 
journals alone contait). the evidence of the action of t.he 
General Assembly. (See State c.t: rei. Loomis vs . .Moffit, 5 · 
0., 358; Miller & Gibson vs .. State, 3 0. St .. 475; Fordyce 
vs. Godman, 20 0. St .. 1.) Are then the journals so kept as 
to furnish proof of 'identity,· etc.? They are, ordinarily, as 
t0 joint resolutions; for these are spread upon the journal 
of the House in which they originate, and the means of com­
parison is at hantt, the~efore. But !t is different with respect 
to bills. Their tit les and numbers and designation (as to 
whether House or Senate) are alone r~corded: And there 
is no official copy (as there should be) r'equired or authorized 
by law, of bills presented to each House, to be kept. .'\ legal 
standard of comparison as respects the body of a bill is there­
fore wanting. Are the title, number and description (as to 
whether Hou!.'e or S~nate)- sufficient for identification? To 
il'lustrate, if a bill be presented, .Mr. Secretary, unsigned with 
the representation. that it had passed both Houses of the 
General Assen'lbly at the recent ·session, and on examination 
of the journals, you should find that ·a. bill of the same de­
scription , title and number in fact passed, would you be jus-
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tified in concluding that the bill presented was the identical 
one passed? I think not. The danger of such a conclusion, 
as a precedent, would far outweig·h any possible good that 
rright result front upholding the law. But if such a bill had 
the signature of one !)residing officer (only) made as re­
quired by the constitution and evidenced by the proper jour­
nal; or if the bill were spread at le11gth upon a journal as 
sometin1es happens where the entire measure consists of an 
amendment made by striking out all after the enacting clause 

, and inserting, etc., so that a criterion of comparison would 
he at hand-that would be sufficient to complete the proof 
cf identity, and you would be justified, in either case, in treat­
ing the bill as a law. The enrollment of a bill or resolution 
i!. nor in the view taken essential to validity: 

I think, therefore, you should treat as valid those un­
signed joint resolutions deposited in your office, which are 
spread upon the journals and shown thereby to have been 
fi11all·y passed by the requisite vote of each ~ranch; likewise 
those bills so deposited, the ·passage of which is attested by 
only one presidi11g officer. But I should not publish with 
the laws the bills reported· passed but without the signature 
of either of said officers; -u.nlcss they are spread at length 
upon the journals arid shown thereby to have received the 
requisite vote of each }louse, which is unlikely. 

Very respectfully, 
JOHN LITTLE, 

Atton:ey General. 
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LIQUOR INSPECTION LAW; SUITS UNDER, HOW 
ti.KUUGHT; INSPECTIONS UNDER. 

The State of Ohio, 
Attorney General's Office, 

Columbus, .April I4, I875· 

Wilson S . Potts, Esq., Prosecuting Attorney, New Lisbon, 
Ohio: 
.lJEAR SrR :-It would seem that prosecutions under the 

act ·of May, I854, "to prevent th~ adulteration of alcoholic 
liquors must be by information in the Probate Court." 

The inspection contemplated by the act should be such 
as to result in the detection of any substance the m.i:xture of 
which wttu the .liquors is prohibited. Whether that could be 
done short. of a chemical analysis, I am sure I cannot say 
with certainty. 

Very respectfully, 
JOHN LITTLE, 

Attorney General. 

STATE STONE QUARRY-CONTROL OF 

The State of Ohio, 
Attorney General's Office, 

Columbus, April 14, J875· 

T. R. Tinsley. Esq. , A-rclvitect, Etc., Columbus: Ohio:·· 
1JEAR S IR:-Yours of the 8th "instant, in regard . to the 

custody of the State stone quarry is received. 
From May r6, r868. to April 27, 1872, the control of 

the quarry w>as in the superintendent of the State House. 
At the last mentioned date that authority was taken awa; 

. (Laws, I872, p. I 70). and on the same clay transferred to 
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t:ht: trustee of.tiJ.e Central Asylum (Laws, 187:2; p. 318). B'y 
tlu.:: act of March 3I, I874, the offices of said trustees were 
abolished, and their powers and duties -relative to the asylum 
and the a·sy!zun p·roperty, transferred to the present commis­
c;ioners: (Laws, 1875, p. 43.) So that unless the State quar­
ry can be regarded as a part of the "asylum property" (and 
of tll<\t I am not advised), the present Board of Commis­
~ioners have no control over it; nor indeed has the comptrol­
ler of · the treasury, the act conferring it having as above 
stated, been repealed. (Laws, 1872, p. 170.) 

Very respectfully, 
JOHN LITTLE, 

Attorney General. 

TRUSTEES ARE NOT REQUIRED TO EXACT A 
PENALTY FROM CONTRACTOR FOR BUILD­
ING IN.DUSTRIAL SCHOOL FOR GIRLS; ME­
CHAN lCS' LIEN LAW APPLIES. 

The State of Ohio, 
Attorney General's Office; 

Columbus, April r9, 1875. 

Rev. F. Jl:f crrick, Clw.irJJzQ;n, 'Etc., Deta:a•m-e, Ohio: 
DEAR SIR :-In answer to yours of the I 7th instant 

have the following to say: 
First- The trustees are not 1·equ·ired to exact the penalty 

from a contractor bt>cause. of failure to complete his contract 
witl1 the State within the time limited. In such a· case I 
would not advise a formal extension of the time; but, if 
the work be well clone with.in a reason<l.ble time, and without 
loss to the State by the delay, I should recommend its accept­
ance, withot1t forfeiture of the j)enalty. 
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Second-lf bills for materials, etc., are properly pre­
sented to the board under the mechanics' lien law, they 
should be paid before settlement with the contractor, or suffi­
cient money retained to pay thtm. 

Yours etc., . 
JOHN LITTLE, 

Attorney General. 

APPROPRIATION FOR THE.CODIFYlNG COMMIS­
SIONERS; SPECIFIC APPROPRIATIONS DE­
FINED. 

The State of Ohio, . 
Attorney General's Office, 

Columbus, April 20, r875. 

Han. !a·n1.es H·'Z:llia111s, Auditor of State: 
S1R :-In your communication of the 29th ult. you ask 

whether the language contained in section 6 of the act " to 
provide for the revision and consolidation of the statute laws 
of Ohio," passed March 27, 1875, directing the per diem of 
the commissioners and . their clerks, and their incidental ex­
penses to be paid, etc., amounts to a "specific appropriation" 
within the meaning of section 22, .article 2 of the constitu­
tion; and whether you would be justifiable in drawing your 
warrants upon the treasurer of state for such paymeut, there 
being no appropriati.on made elsewhere for the purpose. 

The section of the act .refer red to provides as follows : 
"Each of said commissioners shall receive · ten dollars per 
day for the time actually employed in the work of the con).­
mission. And each clerk employed by the commission shall 
receive four dollars per day for his services. The same, to­
gether with the incidental expen~es of said commission, shall 
be paid from time to time upon the certificate and warrant 
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of the auditor of state, out oi any funds in the treasury ·~ot 
otherwise appropriated." 

Tints, there are -three classes of claims named in•the act 
for the payment of which "out of any funds in the treasury 
not otherwise :1ppropriatecl," the auditor is directed to draw 
I_! is warrant from time to tirne, to-wit: 

First- The per die1n of the three commissioners. 
SccoiJcl- The per dic111· of the clerk (unlimited in mtm­

ber). 
Third- The incidental e~penses o£ the commission ( un­

restricted in amount). 
The provision of the constitution bearing- ltpon the in­

quiry is this: ';No money shall be drawn front the treas­
ury except in pursuance of a specific appropriation made by 
law." The question then is: Does the language of the sec-

. tion quoted amount to a specinc appropriation for any or all 
the purposes named? 

A "specific appropriation," as the phrase is used in the 
constitution·, may be defined to be : the setting as.ide and 
limiting- by law of a certain amottnt of the public money for 
and to a definite lawful purpose; such amount to be drawn 
upon, to the extent authorized for such purpose. (See opin­
ion by S"ran, J., 7th 0. S., sz8.) 

The law should be ' ;specific" both as to the W1/-0 'lttl~t and 
, purpose of the appropriation. The effect and. intent of an 

appropriation are to place a l£m,£t to the an1ount that may be 
expended for a particular use. The limit must be fixed be­
fore any money cat1 be drawn for such purpose, and that too 
by the legislatur-e itself. Its authority and duty in this bt· 
half cannot be delegated. \i'l ere it otherwise the doors of 
the treasury could be thrown open at the command, and the 
amount of expenditure made to depend upon the discretion 
of a ·public officer; one of the evils this· constitution: guards 
against. 

No particular· form of expression is necessary. to make 
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an appropriatiou; as I think, vvords which clearl'y convey the 
ii1tention to appropriate are sufficient. Thus language au­
thori-z·ing the payment of a particular sum for a proper put · 
pose, and directing the auditor of state to dra.w his warrant 
on· the treasurer for that sum payable out of any funds not 
otherw£se a.ppropriated would amount, in my opinion, to a 
··specific app•·opriation," al though the usual (and I may add 
des irable) formal words of appropriation be omitted. 

It has been announced from the Supreme Court of this 
state, that "a check drawn upon. an existing iuncl is an abso­
l.ute transfer or appropriation to the holder of so much money 
in the hands of the drawee" (50. St., .... ). Vvhy is not a 
warrant dravvn by the auditor of state upon an unappropri­
ated fund in the treasury for a certain sum, iss~ted in pur­
suance of a -requireme'll t of Ia w,. not likewise an· appropria­
tion of money in the hands of the drawee, to-wit: the State'? 

\t\lhile, as I have said, to makt:: .a specific appropriation, 
a definite sum is required to be specified, it i~ not neces­
sary that this s·um be named in words. The maxim, id ce?­
tum est quod cer/m·n redd·i pote-st_. is applicable, and has been 
in practice applied frequently, in the matter of making- ap­
propnat10ns. ·For illustratiot), the appropriation for Long­
view Asylum is every year le ft to the auditor of state to com­
pute; anCI it would perhaps be impossible for the leg_islature 
at the time of making the appropriation .each year to deter­
mine the amotu1t due thereto, under the ta.w. But the · rule 
for t!1e determination is fixed, and the amo1111t to be paid· is 
ascertainable thereby. 

Apply ing these observations to the statute of March 27, 
how does the case stand? 

There are three commissioners appointed under its pro~ 
vi.sions. These are entitled to $IO.OO per day each for the 
titl!e employed. If they work every day, each will be en­
titled to $3.650 a year, or twice that sum for two years­
the period covered by the appropriation (if t~ere be an ap- · 
propria tion). 
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The limit to the payment of each is therefore fixed for 
the two years at $7,300. The language of the law in this 
respect is tantamotint to saying: ·'The amount so to be 
paid out of the treasury to each commission in two years 
shall not exceed the stim of $7,300,". and the statute would 
have meant nothing more or different had such a clause been 
inserted. 

The co111pensation of the clerks is fixed at $4.00 per day; 
and had their number also been fixed, tlie same .remarks 
made as to the commissioners would be app licable to them. 
Hut their number is not fixed. It is only limited by the dis­
cretion of the commissioners. Of course it cannot be less 
than o'ne. It may be any number greater. The legislature 
could not, therefore, have had in mind any limit (or the 
means of ascertaining one), to the amount that 111ight · be 
paid for clerical services, beyond that for a single clerk. As 
tfl a single clerk the amount of compensation is determinable 
a!< it} case of the commissioners. But to go beyond, and pay 
all the clerks. the comn'\issioners might, unrler the law, 
er~ploy, would be to give the latter the power to dr:aw 'in­
rlefinitely and unlimitedly from the treasury. So likew-ise 
there is no l.imit fixed to the incidental expenses which they 
:~1ay incu~. And to pay either these incidental expenses, or 
for clerical :1ssistance beyond the per d·iem of one clerk, 
would be to make a dangerous precedent, and one, in my 
judgment, not warranted by law; for the reason., a.s stated, 
that the legislatn1'C has failed to place a limit, or {nn1-ish a 
ntle tu detcnniue a limit, to the sum that··might be thus 
dra·wn from the t-reas11r~·. 

My conclusion therefore is, after some cfoubt, that un­
der section 6, you are authorized to pay the per diem of the 
commissioners and. that of one clerk, the appropriation as 
to them being "specific," but n?thing more. 

· Very respectfully, 
JOHN LITTLE,. 

Attorney General. 
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---------------------
COUNTY TREASURER; HO\N· APPOINTED T O 

f JLL A VACANCY JN AFFECTS THE ELIGIBIL­
ITY OF APPOINTEE FOR ELECTfON TO TWO 
TER:V1S AFTERWARDS. 

The State of Ohio, 
Attorney General's Office, 

Columbus, June 18, 1875. 

General W. H . Enochs, [1-onton, 0111·o: 
. DEAR Sm :-In yours of the 14th ins.t. you state . tint 

yuur present county treasuret·, Colonel Betts, was originally 
appointed to fill a vacancy in the <..'ffice of the treas-urer. and 
was subsequently, in 1873, elected (of course under the de­
cision in 7th S tate, 125 fo r the full term) to tha t office; and 
you inqui re whether he would be eligible to a re-election this 
coming fall under the constitutional provision limiting the 
eligibility of any person to that office to four years 111 al}}' 
pe• ioll <,>f six years. 

T hat a rticle of the constitution ( roth) treats of the 
election (not appointment) of officers; and I am disposed to 
the view that the word "eligible" in section 3· is to be taken 
in· a stric'tly derivative sense and that it means "qualified to 
be elected." The section, to use the language of the Su­
preme Court in Warwick vs. The State, 25th St.. 25, ': is 
disenabling and should therefore receive restric ted rather 
than an enlarged intefJ)retation.'' The prohibition, then, is 
against the e1cctiol• of any person for more than fom years 
in any period of six years. But if this interpretation be cor­
rect, Colonel Betts is neve rtheless clea rly eligible for re-elec­
tion this fall; for the period of four years will not l•·we ex­
pired with his present term. 

To be enabled to serve that fu ll period for wh'rh he is 
eligible under the . narrowest construction a re-elO('tion is 
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. . 
necessary; and under such construction the questi0'1 of hi.:; 
eligibility could not be raised until he shall l]aV<' been in 
of-fice fou r years. 

JOHN LITTLE, 
Attorney Ger'"Taf.. 

LETTING OF CONTRACTS FOR CENTRAL LU­
NAT£C t\ SVLU;\J. 

The State of Ohio, 
Attorney General's Office, 

Columbus, May 15, 1875· 

T. R. Tinsle:v, Esq., Architect, Etc .. Cot11mbns Ohio: 
Dt::AR StR :-'Where th e commissioners of construction 

advertised for sealed · proposals. etc., under se<!tion 3 ·of t he 
act of April 3, 1873 ( L .. p. 102). and proceeded under. sec­
tion 4 thereof to open the proposals, and awardee! a contract 

· to one of the bidders. their powers in that behalf are at an 
end, and the other bidders are absolved from all obligations 

· in the p remises. Should the successfu l bidder fai l to enter 
into colltract as required by law, the commissioners would 
not, in my opinion, after hav;ng absolutely accepted his bid 
and awarded -him the contract as aforesaid, have the discre­
tion to accept the proposal of another bidder. 

\•Vhere a finn is the successful bid der, and the members 
thereof refuse to enter into contract a s such firm, the law 
does not authorize the commissioners to contract w ith one 

o( the finn. 
Very respectfully. 

JOHN LITTLE. 
Attorney General. 



328 OPINIONS . OF THE ATTORNEY GENERAL 

Uueamed Premittms of i11SU"Yal£ce Com,panies Cam,ot Be 
Deducted From Credits i11 Making Returns for Ta%a~ 
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Compensation of Cou11sd to b1dige1tt Prisoners. 

U.J\JEARNED PH.EMIUMS OF INSURA.NCE COM­
PANIES CANNOT BE DEDUCT ED FROM CRED~ 
ITS IN MAKING RETURNS FOR TAXATION. 

The State of Oli io, 
Attorney General's Office, 

Columbus, June 24, 1875· 

Holt. James Ttf'itliams, Aud·itor of State: 
S1R :-The ''unearned premiums" which iHsurance com­

panies are required to reserve in estimating their surplus 
profits for dividends are not bona fide debts that can be de­
ducted from credits ifl making returns for taxation. 

Very respectfully, 
JOHN LITTLE, 

Attorney General. 

WITNESSES ENTITLED TO FEES IN NOLLIED 
CASES; CO·MPEN SA TION OF COUNSEL TO IN­
DIGENT PRISONERS. 

The State of Ohio, 
Attorney General's Office, 

Columbus, June 28, 1875. 

D. M. 8rou•1i, Esq., Prosecuting Attorney, Carrollton, Ohio: 
DEAR SIR :-First-In criminal cases wh~re · a nolle 

proseqtti is entered, witnesses are entitled to the same fees 
~s if SliGh cases had been prosecuted to trial and j udgri1ent. 

Second- Counsel appointed to defend indigent prison­
ers before, but not rendering service till after, the passage of 
the act of March 3, 1875, requiring county commissioner~ . 
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to examint:: claims for fees, etc., are to be paid in accord­
ance \-vith that act. The act of February 19, r866 ( S. & S.), 
does not a·pply. 

Third-The limitation to the amount of compensation 
t.o counsel named in the proviso to sec.tion 1 ( 14) of the act 
first name-d, is a IimitCJ.tion as to each attorney, where there 
are t\-vo, and not as to the amount that may be allowed tn 

gross in any case. 
Very respectfully, 

JOHN LITTLE, 
Attorney General. 

DUTY OF COUNTY AUDITORS TO CORRECT ER­
RORS IN ASSESSMENTS;. AND IN CASE OF 
PAYMENT COUNTY COMMISSIONERS 
SHOULD DIRECT THE SAME TO BE RE­
F U NDED. 

The State of Ohio, 
Attorney General's Office, 

Columbus. June 28, r875· 

J. M .. Ki·rll, Esq., P.roscwting Attorney. Wilmington, Ohio: 
DEAR SIR :-It is made the duty of county auditors to 

correct errors in assessments, and where the same have been 
paid to call the attention of the commissioners thereto, who 
are directed to cause the same to be refunded, etc._ (See act 
of January 16, 1873, pp. 10-II , of Laws.) It seems to me 
that the case you put in your letter of the 16th inst. comes 
'·"ithin that act-that is, if the county abides by the decision 
,;f the District ·court without further litigation. 

Yours, etc., 
JOHN LITTLE, 

Attorney General. 
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APPEALS IN CASES Ui\"DER THE JUSTICES' 
. CODE. 

The State of Ohio, 
Attorney General's Office, 

Columbus, June 30, 1875· 

M. C. Hale, Esq., Sidney, Ohio: 
DEAR SIR:-The questions ansmg under the recent 

statute amending certain provisions of the Justices' Code 
relating to appeals, are involved in difficulty and doubt, and 
the concl usions to which T have come concerning them are 
not altog·ether !'atisfactory to myself. · 

The sections pertaining to the right of appeal are the 
90th, r t rth and 123d. These before the amendment. · stood 
as follows: 

"Section 90· If either the plaintiff or de­
fendant in their bill of particulars, claim more than 
twenty dollars, the case may be appealed to the 
Court of Common P leas; but if neither party de­
mand a greater sum than twenty dollars, and the 

. case is tr ied by a jury, there shall be no appeal." 
"Section II r. In all cases not otherwise 

specially provided for by Jaw, either party may 
appeal from the final judgment of any justice of 
the peace to the Court of Common Pleas of the 
county where the judgment was rendered." 

"Section 123. Appeals in th"t following cases 
shall not be allowed: 

First-On j udgmen~s rendered on con fession. 
Second-In jury trials where neither party 

claim · in their bill of particulars a sum exceeding 
twentv dollars. · 

. l''hi rd.....:... I n the action for forcible entry and 
detention, or forcible detention of real proper ty. 

Fourth-Ii1 trials of the right of property un­
der the statutes either l'evied upon by execution or 
attached." 

Sections I r r and 123 were a·mended and the original 
sections, of course, repea}ed. Section I II as amended, pro-
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vi des, in substance that in cases not other~vise provided for by 
law, either party may appeal from a j udgment of a justice 
of the peace amounting, exclusive of costs, to $100 or more. 
And section r23 is changed only in the second Clause thereof, 
which as amended, reads as follows. "Second, in jury trials 
where neither party in their bills of particulars claim a stun 
exceeding · one hundred dollars and the judgment, exclusi vc 
of costs, is less than one hundred dollars." 

The 90th section is not in terms amended or repealed. 
Upon its face, then, the statute now would seem to stand 

thus, as respects the right of appeal : 

One section authorizes appeals in cases where 
neither party cla:ims more than twenty dollars, and 
prohibits them in other cases where the claim is 
not greater than that sum, ·when tried by a jury. 
Another authorizes appeals in all cases, not other­
wise provided for by law, where either party re­
covers (~ fudg-ment of not less thaq one hundred 
dollars, excltisi ve of costs (denying by implication 
the right to appeal where the recovery is less). 
And another still prohibits appeals in jury trials 
where neither party cla.i-ms more than t~at sum 
and the judgment is for less (raising the counter 
implication that in suoh t r ials appeals may be had 
where either party claims more tha.n that amount, 
although the judgment be for less). 

In seeking the proper interpretation of these provisions, 
certain well settled rules of construction must be .. borne in 
m ind : 

First-In g iving construction to certain sec­
t ions of an act, th e entire act-its plan as well as 
·its policy and purpose-must be looked to. · 

· Second-In case of conflict between two acts, 
the later one prevails. 

Third-But repeals by implication are not 
favored; and such a construction is to be sought 

.as will harmonize wi~h each other, as . far as may 
be, and give operatioq to the several sections and 
parts of an act. 
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· Fourth-A part of a section may be repealed 
or modified by implication and the remainder con­
tinue in for.ce ; and where a part can be upheld 
that should be clone rather than strike down the 
whole. 

Looking at the plan of the original act it will be seen . 
that it is divided into various subjects or sub-divisions, and 
that section 90 is found under the head of "Jury." The sec­
tions from 75 to 93 inclusive are devoted to the subject ot 
jury trials; while section I 1 r forrns the beginn.ing of the ·chap­

ter on "Appeals." It gives the right of appeal in all cases 
not othenvise provided for by law. It seems to me, the1., 
that section 90 standing among the jury provisions, may · 
properly be considered as giving rhe right to appeal in jury 
cases, and in those alone and section I I 1 as conferring the 
right in other cases. This view gives room for the operation 
of the first clause of the former, to-wit: "If either plaintiff 
or defendant in their bill of particurars claim. more than 
twenty dollars, the case may be appealed to the Comt of 
Common Pleas," which is a necessary provision in the view 
taken, otherwise there could be no appeal in jury cases, . for 
the right to appeal must be conferred by positiv.e enactme!U. 
But if this view be not correct- if section II r apply to jury 
as w.ell as to other cases, then the clause named was and is 
wfiolly superfluous; for there could be no use in srecially 
granting appeals where the claim by either party exceeded 
twenty dollars in the same act in which appeals were allowed 
in all cases without regard to the amount claimed. ,'\nd it 
can ne~er be assumed (whatever the :~ctual fact may be) 
that' .the legislature is given to useless legislation. ~ 

The modification, therefore, of the 1 r rth section d icl not 

disturb the 90th. 
· The rz3d contains the limitations upon the povver of 

appeal, and heing the embodiment of them all, repeats that 
of the goth. In the amended 123d that limitation is altered, 

. the effect of the alteration being to change "twenty" into 
"one hundred.'' Under the old law to secure an appeal in 
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a jury trial the clai1it had to exceed twenty dollars; under 
the new, it must exceed one hundred. To preserve the. 
harmony between the two sections·'a. corresponding changt.: 
should have been made in the 90th-·'tweniy'' should have 
been stricken out and ·'one hundred" inserted. But the fail­
ure finally to make the change is not fatal to the section. The 
section still preserves the right of appeal in jury cases. sub· 
ject to the hundred dollar limitation in the later enactment. 
ln fact, the change suggested is, in conte111platioq of law, 
made, and you are to read "one hundred" instead of "twen­
ty" where the latter occurs. Unless th is construction be 
adopted, I cannot see the use of the second clause in section 
123 It does not affect section II r in any way. No appeal 
?.uthorizecl by · that would be prohibited by it. The opera­
tion of what section then woas the clause intended to limit, i L 
not the 90th; and if intended· to restrict the operations of 
that, of course , the ·legislature did not int~nd to repeal or 
s~1pcrsede the· section. Under the view here taken, the 
clause becomes operative, and the implication arising there­
under intelligible .: and, as it seems to me, th~ t'hree sections 
better harmonize with each other and the ~hole act-each 
having operation~than · under 
has suggested itself. 

I . J any other construct1on t 1at 

One difficulty (aside from the one indicated in what has 
been said) in holding that section r:23 only modified the 
latter clause 0f .section 90, leaving the former clause to stand 
in full force and as applicable .to all cases, is that such a 
construction woulu leave ·section 11 r practically inoperative. 
It is true that the r ight of appeal in the one is based upo11 
the amount claim.cd, and in t11e other upon the amount re­
covered. Still as the amount recovered will never exceed 
the amount claimed,. the recognition of such distinction would 
not remove the difficulty. · 

From tile foregoing the following conclusions may be 
stated: 

First- In a case tried l:y a ju~tice of the peace where 
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either party recovers as much as $100, exclusive of costs, 
an ·appeal wi ll lie; but not otherwise. . 

Second.:..._Jn a case tried by ·a .jury \vhere either party 
cla·i·ms more than $IOO .. without reg·ard to the amount recov­
ered, an app~al will lie; but where the claim of neither ex­

. ceeds $100, there is no appeal. 
It is proper to say that some comts in Ohio of eminent 

resp-onsibility have taken a different view of this subject from 
the foregoi ng; and I am. not aw.'are that any have adopted 
the conclusion.s reached by me. 

The purpose of the amendatory act seems to have been 
to confine litigation as far as practicable to justices' courts, 
where the administration of justice might be more speedy 
a~d inexpensive. How far this end is likely to be realized, . 
it is not material here to inquire. But it is to be regretted 
that, in a matter of such general concern and importance, 
and where, therefore, conspiwity vvas especially called. for, 
the legislative intent w.as not more clearly expressed. 

I trust the. delay in answering )'our letter will not render 
mine wholly unserviceable. 

Very respectfully, 
JOHN LITTLE, 

Attorney General. 

INDEPENbEN)' MILITIA EXEMPT FROM SER­
VICES ON JURIES. 

The State of Ohio, 
1\ttorney General's Office, 

Columbus, July I, 1875· 

General Charles H. Sargent, Assistan.t·Adj1tla.nt _General: 
Sm :-In answer to yours of the 26th ult., I have to say: 
That under the 9th section of the act of April 18, 1870, 

"to organize and regulate an. independent militia" (Laws, p. 
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107), active and contributing members of independent com­
panies formed under said act and the amendments thereto, 
arc, in my judgment, exempt from services as jmors in the 
courts of this State. The only groui1d to question such ex­
t'mption is found in the 21st section of the act of April 1st, 
1R73, "relating to juries." (Laws, p. 167.) 

This section providing for exemption of certain. classes 
oi persons from jmy service, it might be contended w~th 
some, though I think not the better, reason, t,hat the exemp.­
tion of all others is excluded, and that the exempting clause 
c.f said 9th section is repealed by implication. But the clause 
is in the nature of a special law, and such laws are not re­
pealed by general provisions, unless the intention to repeal 
is clearly expressed. Besides repeals by implication are not 
iavored, and will not be declared unless there exist irrecon­
cilable inconsistency bet\veen the acts in question. This I 
think does not appear in this case. 

A case can be made under the law, where a court refuses 
to recognize the privilege of such a member by his refusing to 
~erve and excepting to the action of the court' in proceedings 
to punish for contempt. If the question is to be made, I . 
would suggest that it be done amicably. A· case might be 
made before a justice of the peace and carried to the higher 
courts. 

Very respectfully, 
JOHN LITTLE, 

Attorney General. 



336 OPINIONS OF THE ~·\TTORNEY GENERAL 

Compmsation of Connsel (01' lnd(ge-nt Pn'soners. 

COMPENSATION OF COUNSEL FOR INDIGENT 
PRISONERS. 

The. State of Ohio, 
Attorney General's Office, 

Columbus, July 6, 1875· 

f-Valtc·r L. Wear-•er, Esq., Prosecuting Allo·rne3•, Springfield. 
Ohio: 
DF;AR SrR :~In answe.r to yours of the 2d instant, I 

have to say: 
In my judgment, the act of March 3, 1875 (Laws, p. 

46), relati've to the appointing and paying of counsel for de­
fending indigent prisoners, does not extend in its operation, 
to any .case except w'here "any person shall be indicted ·for 
an offense, which is capital, or pu.nished bJ• i·mp·risonment in 
the peuitentiary for life." And it is only for services ren­
dered under an appointment by the court in one of these 
two cases that an attorney is entitled to compensa,tion, on 
the allowance of the county commissioners, out of the county 
treasury. 

In fixing the limit to the compensation of counsel for 
such services, such cases are divided into two clasess, to-wit: 
"homicide" and "other" cases: Under the former, are of 
course included prosecutions for murder in the first and sec­
ond degree, and for aiding and abetting the same. Under 
the latter are included prosecutions for rape upon a daughter 
Or· sister, or child under tw.elve (under the 4th section of the 
crimes act), and for, aiding and abetting in the same (under 
the 36th), ancl for treason (under the act .of April 26, x86r, 
S. & S., 261). These latter are the only crimes that occur 
to me under the statute,. aside from murder in the second 
degree ("homicide") punishable by imprisonment in the pen­
itentiary for life. 

Since said act of March J, I know of no law under 
which counsel can be paid out of the county treasury for 
defending indigent prisoners charged with felonies other 
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than those punishable as aforesaid, under an appointment 
of the court. Yet it remains the . duty of the . court, under 
t he 104th section of the criminal code, on request, to assign 
counsel to defend a prisoner charged w ith any fe lony. 

Yours truly, 
JOHN LITTLE, 

Attorney General. 

INDUSTRIAL SCHOOL FOR GIRLS ; CONTRACT 
FOR j:IREPROOF BUILDING AT. 

The State of Ohio, 
Attorney General's Office, 

Columbus, July _8, 1875· 
. -

11 on. James 1-Villia~n·ls, Audito-r of State: 
S1R :-I have examined the contract between the Board 

of Trustees of the Girls' Industrial Home and Ralph Hills_. 
for the erection of a "fireproof building" at said home, of 
the da_te of }nne 26, 1875, placed in my hands through you 
for approval. 

The contractor, Mr. H ills, is the architect who prepared 
the original e~tintates, and drew the plans, specifications and 
descriptions of the building which are made, in terms and 
under the law, a part of the contract itself. 

It is stated in the specifications that, in the construction 
of the arches for· the ceilings and supports of the floo rs "th~ 
o·rchitect of this bu.ilding i·nt1·oclnces .a. de·uice of h is 07.U'Il,, for 
grea.te·r secw·ity. This device is a complete net vvork of iron 
rods laid in the walls, so locked at the corners and intersec­
tions as to be unyielding and thus completely belting every 
principal room." Under .the head of "Water Closets and 
Bath Rooms," it is stipulated that · tl1e "contractor is at lib­
erty to use any of the iron pipes or other material now in. 
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·the old laundry ·and bath houses.:.._so far as approved by the 
architect. And under the "General Conditions" of the spe­
cifications is this provision: "All and every part of the build­
ing must be ('Xectitcd· to the entire satisf~ction of the archt­
tect and trttstces of the Girls' Industrial Home." 

Vv'ithout elaboration it. is sufficient to say that in my 
judgment, this is not a ' 'proper'' contract and in accordance 

. with law, for the reason mainly that, under the specifi­
cations, the '·architect of this building" is not in a position 
to be or become a competent and proper contr::~cting party 

for the construction thereof. My approval of the contract, 
which is herewith returned, is therefore withheld. Aside 
from the legal questions involved, I should not willingly 
sanction a precedent such as an approval of this contract 
would involve. 

It is proper to add that in this matter the trustees and 
.Mr. Hills seem to have acted i1~ the utmost good faith to­
ward the State. 

Very respectfully, 
' JOHN LITTLE, 

Attorney General. 

CONVICTS IN PENTTENTJARY; SENTENCES OF 
TO RUN CONTIN'OOUSLY. 

The State of Ohio, 
Attorney General's Office, 

Columbus, September 23, r875. 

Oolo1tel G. S. Innis, Wa.rden Ohio Penite11tim·y: 
SIR :- In your favor of the r6th instant you state that 

you hav~ in your custody a prisoner named Wm. S. Dun­
ham, who was sentenced for ten years from May I2, I866, ' 

and that by good behavior his time expired December ·28, 
I874; that you have another certificate of sentence for three 
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years, even <.late with the first one, commencing May 12, 
1876; and you ask if it is your duty to discharge said pris­
oner aJ1d run the risk of recapturing him on the 12th of May 
next, or can you hold hint until he s~rves both sentences, 
p ntting in the· time continuously. ln reply I have to say : 

That it is your duty to hold him uutil he has served both 
sentences, allowing one to immediately follow the other. 

Very r espectfully, 
JOHN LITTLE,. 

Attorney General. 

CONVICTS IN PENITENTIARY; SENTENCES OF. 

The State of Oh·io, 
Attor ney General's Office, 

Columbus, September 23, 1875: · 

Colouel G. S. Innis. Warden Oh.io Pc11ifentior·y: 
SrR :-I am in receipt of your favor of the 16th instant, 

in which you state that you have in your custody one Robert 
C. Ftd ton, who was sentenced by the Miami Common Pleas 
Court for the ter111: of two years, and a t the same time for 
the term o f one year-the latter sentence to commence at th~ 
expiration of the former-and that the two years' sentence 
has expired. You then ask if the prisoner is entitled to h is 
liberty. 

I answer t11at he is not enti tled to his liberty until he 
has served three years, deducting, of course, the time he may 
have gained by good behavior. 

Very respectfully, 
JOH~ LITTLE, 

Attorney G
1
eneral. 
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INTIMIDATrON OF JURORS OR WITNESSES. 

The ~.itatc of Ohio. 
Attorney General 's Office, 

Columbus, September 25, r875 . . 

M·r. W m. B. W olverf011 .. Prosecuting Attorney, N on~·alk, · 
Ohio: 
DEAR S!R :-In answer to yours of the zoth in.st. I have 

to say: 
That it is only when a person ·ende.avors to inAuence, 

intimidate or impede any juror or witness, or obstruct the 
administration of justice, "corruptly or by threa.ts ' or force/' 
that· he may be prosecuted therefor. It occurs to me that 
under the circumstances you detail, the actions of the accused 
cannot; within the meaning of the law, be said to be corrupt, 
or accompanied with threats or fears. Herein the statute is 
lame. 

Very respect fully, 
JOHN LI-TTLE, 

Attorney General. 

DUTY OF SECRETARY OF STATE AS TO ELEC­
TION RETURNS AND THE ISSUE OF COM~IIS­

SIONS. 
The State of . O hio, 

Attorney General's Office, 
Columbus, November r, I87S· 

- Ron. Willia.m Bell, Secretar·y of Sta.te: 
SIR :-In yours of the zsth 1tlt., awaiting my return to~ 

day, you say: · 
"In the abstract of votes returned to this department no 

votes or number of votes are placed opposite the township 
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of Perrysburg. It is claiined that with the towqJship counted 
some other officers are elected than are certified to this of­
flee, and I am requested to deter issuing commissions to 
those certified to have been elected until the matter can be 
adjustecl.in court;'' and you ask my opinion as to your duty 
in the premises. 

The secrF.:tary of state is required by law to take charge 
of and safely keep the abstracts of votes for state and local 
officers transmitted .to him according to law . He is also re­
quired in conjunction with and in the presence of certain 
other officers to open certain of the returns anJ ascertain 
therefrom the number o.f votes given to different persons for 
certain specified offices. Here his duty begins and ends with 
respect to such abstract~ or returns, and such duty is wholly 
ministerial. He has no authority· to iss ue or withhold com­
missions. He is simply required to countersign such as are 
required by law to be is·sued by the governor. Persons 
elected to certain offices are entitled to receive from the gov­
ernor commis~ions upon producing to the secretary of state 
legal certificates of their election. ~'\nd where such certifi­
cates are enclosed to the latter officer (as is the custom) 
there is no legal objection to his making out the comn1ission~ 
for the signature of the governor, and forwarding the s·a.me 
when executed to the proper .. persons. · In this he acts simply 
as the agent or clerk of the govemor. But a;; to whether a 
commis·sion should issue or be withheld in any case, he can 
have no concern, and can take no action. 

Ve ry respectfully, 
JOHN LITTLE, 

Attorney General. 
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CENTRAL LUKATTC ASYLUM: EXTRA COMPEN­
SATION TO CONTRACTORS FOR UNDER 
JOINT RESOLUTION OF GENERAL ASSEM­
BLY;JONES & SON, CONTRACTORS . . 

The State of Ohio, 
Attorney General's Office, 
Columbus, November 1 I, 1875· 

To the Board ol Coust·ruction, Elc., Ce~tt·ral Luna.tic Asylnm: 
GENTLEMEN :-In the c.ommunication of Mr. Thomas 

R. Tinsley, architect, etc., of the gth instant. made on your 
behalf, my opinion is asked as to the application of the rule 
of measurement mentioned in a resolution adopted April 20, 

r874 (0. L., p. 246), relative to the relief of F. F. & W. 
A. Jones. "The question being, shall we simply apply the 
n tle of measurement as used at the Athens Lunatic Asylum 
to the measurement of brick work in the wal ls of our asylum 
as far as Jones & Son's contract reaches, provided that in the 
aggregate the relief does not exceed $r5,000 ?" A certified 
copy of the Athens rule of measurement is given. Jones & 
Son are the assignees of the contract for the stone masonry, 
cut-stone, and brick \vork of the asylum. The preamble of 
the resolotion .sets forth their claim of large losses. "wjthout 
fault on their part in the pe~fonnance" of the contract, "that 
it is equitable and just that the State relieve them of such 
losses," and it alleg~s that "the prices stipulated in said con~ 
_tract to be paid by the State for said work and material are 
inadequate, and are, and were; at the making of said con­
tract, below the fair and reasonable price and ·value thereof." 
And· the resolution provides, "that the trustees of the above 
asylum are hereby authorized and required to take into con­
sideration the facts herein stated, and if they find upon in­
vestigation: the said facts and allegations set forth in said 
memorial to be true, to so ameild said contract or co~1tracts 
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now existing betw.een said Thomas F . Jones and W. A. 
J ones and the said trustees, as to allow to said contractors a 
fair a.nd reasonable rule of measurement of the walls of said 
asylum: buildjng as is customary in the construction of 
buildings of a similar character in the State, and be~ng such 
rule as was allow.ed in the construction of the new lunatic 
asylum building at Athens,-such rule providing for the n1eas­
urement of the hollow spaces in th<;! walls and the air-flues as 
solid work." "The extra co111pensation reslilting from the 
change of measurement" is limited to $I s.ooo. 

First-Just what rule of measurement was contemplated 
by the legislature it is difficult to determine from the lan­
guage used. But I am inclined to the opinion, and advise 
you, that the Athens rule, a copy of which is g iven as above 
stated, was intended ; and that the language-" such rule pro­
viding for the measurement of the hollow: spaces in the walls 
and air-Rues as solid work"- was intended to identify rather 
thari fully to describe the rule. 

Second-But the construction to be given the resolu­
tion is not, in my judgment, a matter of practical importance, 
so far as your duties are concerned. For, although )'Om in­
quiry relates to the matter of construction only, yet I deem 
it my duty to go further and advise you th at the resolut.ion 
confers no authority whatever upon you. The constitution 
provides (Sec. 29, Art. 2) : "No extra compensation shan 
be made to any officer, public agent, or con-tractor. after the 
service shall have been r-endered, or th.e c011tract entered i~tto 
* * * unless such compensation * * * be allowed by 
two-thirds of the members elected to each branch of the Gen­
eral Assembly." 

The resolution was not passed by the requisite vote in 
each branch of the General Assembly, it only receiving fif ty­
nine affirmative votes....:.....elcven less than two-thirds-in the 
House. An .. cl even if it. had received a two-thirds vote in 
each House, the question would still remain .whether your • 
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duties in the premises, defined and fixed by the statute as 
they are, could be in any respect enlarged or modified by a 
jont resolution; whether, in other w'ords, suc)1 a, resolution as 
to such a matter would have the force and effect of law duly 
enacted. Bm this question is not here involved, · and I ex­
press no opinion upon it. It is sufficient to kilOW the reso~ 
l1.1tion involves the propositiori to give extra compensation to 
a public contractoi· for services . and work under a contract 
after the same was entered into, and that the resolution did 
not receive the votes of two-thirds of the members elected to 
each br.ancb of the General Assembly. 

It will be your duty, ' therefore, entirely to ignore this 
resolution in your settlement with the contractors therein. 
named . Very respectfully, 

JOHN LITTLE, 
Attorney General. 

CENTRAL LUNATIC ASYLUTvi CONTRACTS; 
FINAL ADJUSTMENT OF. 

The State of Ohio, 
Attorney General's Office, 

Columbus, November 1 I, 1875. 

T. R. Tinsley, Esq., Architect, Etc ... Columbus, Ohio: 
SIR :-In yours of the 9th instant, you inquire: 
First-Can a settlement be made with Messrs. Day, 

Kinney & Winner and Messrs. Thomas F. Jones & Sori, 
separately, they representing one and the same contract? 

A brief history of the contracts for the erection of the 
Central Asylum will be useful in answering this question. 

On the 24th of September, 1869, the trustees entered 
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into a contract with L. \Vhitnn and D. vV. H. Day, for the 
brick, srone masonry, cut stone, carpenter and excavating 
work, painti11g and glazing of the Central Asylum, to be 
erected on th!! old asylum grounds, in the city oi Columbus. 
Onder t he act of April 18th, 1870, the site was changed to 
the present location, and changes and tra1tsfers in the con­
tract were made as authorized by the act, as follows: 

?viay sth, 1870, Vlhitney sold out to Day and Day en­
tered into a new contract, .embodying the terms of the old 
one, for the brick, stone masonry and cut stone, and work 
incident thereto; and .Beaver & Butts, with Day's assent 
ente_red into a contract for the carpenter work, painting and 
g lazing. 

These contracts of May 5th. 1870. m<t)' b~: reg-arded as 
tile original contracts for the construction of the asylum. 

On November 3, r87o. Day entered into a contract for 
the stone and brick \vork, including excavation, of the four 
extension wings oi the asylu m, then re<::ently authorized by 
the General Assembly, with John L. \Vinner and Jonathan 
Kinney. as sureties. And on November 5, 1870. Day sold 
one-third of his entire interest in both of his con­
tracts to Kinney and one-third to \},! inner, and the 
three agreed to do the work as a firm under the 
name of Day, Kinney & \¥inner. \Vinner 'IIvas to 
be the fisca l agent of the firm and to receive and 
disburse al l moneys. A written contract was entered into 
hetween them to this effect of that . date, a memorandum oi 
·wh ich, s igned by al l of the parties was deposited with the 
board of trustees, and by it recognized on February i· 
1871. The board ordered a copy of said 111emorandulll to be 
deposi ted \yith the auditor of state, and requested him to 
recognize that agreement, which he did. 

On June 13, 1872, Day, ·Kinney and \Vinncr sold ano 
transferred to Thomas F. Jones & Son, all their rights and 
interests in sai(! contracts so far as related to work thereafter 
to be done, a nd directed the trustees ro recognize the firm 
of Thomas F. Jones & Son as their assignees and to make 
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all future estimates and payments to them. The trustees· so 
recogni~ecl the new firm by an order entered on their min­
utes June 18, 1872, and requested the auditor of state also 
to recognize such new finn, \\;hich he ~lid. 

Each of these contractors, that is to say, Day, Kinney 
& Winner and Thomas F. Jones & Son, has done ·a part of 
the w.ork in the construction of the buiiding. How much 
each has clone I am not advised. vV\1ere Day left off and 
Day, Kinney & 'iVinner commenced, and where Day, Kin­
ney & 'i\finner left off and Thomas F. Jones & Son com­
menced, seems not to be known. This circttmsrance is not 
important as far as D~y is concerned, for he assigned all in­
terests whatever ttnder the contracts, past and prospective, 
to Day, Kinney & Winner. But the firm last named as­
signed their interests only as pertained to thle work yet to 
be performed, reserving their rights as to the retained per­
centage, etc., on the work done before their assignment; 
so that, in determining the amount clue each of these firms, 
it becomes material to know the amount of work. done by 
each. There are other questions arising out of tll'e con­
stntction to be given to the several coi1tracts and assign­
ments alluded to, which affect the determination of the 
amotints to be paid these firms severally which questions, I 
do not deem it the duty of the commissioners of constmction 
to undertake ·to settle. In my judgment they should deter­
mine the amount clue under the contract with Day of May 
5, r870, as a whole, and deduct therefrom the payments 
made, thus ascertaining the balance due under said contr~ct. 
The deduction should embrace the $ro,ooo for brick of the 

. . old asylum, and any other sum that it rnay be proper to 
deduct under the contract. This balance, thus ascertained .• 
to be paid to the sever~! parties named as they may agree · 
among themselves. 

The foregoing answers your first inquiry. 
Second-This contract being prior to the act of April 

3, r873, the contractor could not be subjected to the provi­
sions thereof, differing from the provisions of the act. of 
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!V[ay 4, r868, except by his consent. With such consent and 
the approval ·of the governor, auditor of state and secre­
tary of state, the changes of which you speak may be made. 

Third-Your inquiry as to the resoli.Jtion of April 20, 

1874, is answered in a separate conununication to the board . 
of construction of this elate. 

Fourth-The board should recognize the attested claim 
of T. F. Jones & Son, to which you refer, and out of any 
money clue, or to become clue Charles vV. Vogel, or the fir111 
of J acksol1 & Russell on account of work by Vogel attended 
to in the attested account, they should retain a sufficient 
sum to satisfy sai.cl claim. The account is herewith returned. 

Vdy respectfully, 
JOHN LITTL-E, 

· Attorne.y General. 

REQUISITIONS FOR FUGITIVES FROM JUSTICE; 
POV/ER AND DUTY OF THE GOVERNOR IN 
REFEI~ENC£ TO ISSUING THEM. 

The State of Ohio, 
Attorney General's Office, 

Columbus, November II, 1875. 

Hon. vVil!iom: Allen, Governor: 
SrR :-You submit the affidavit of Abraham lVIorey, and 

other papers, being an application for a requisition upon the 
governor of I ow a for one J. 13. Coote charged with the com­
mission of a misdemeanor in U nion County, on the 12th 
day of October, 1874, to-wit: the selling of a patent right 
and the taking of a promissory note therefor without hav­
ing the words ;;given for a patent right" written thereon: 
and you ask my' opinion as to your power and duty in the 
premises. 
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Requisitions for Fugiti<les From Justice; Power and Duty 
of the Governor ·if£ Refereuce to Issuing Them. 

F irst-That the governor has the power to issue th~ 
. requisition 1 have nq question. Tl~e provision of the U. 

S. Constitution relating to this subject is as follows: "A 
person charged in any state with treason, felony or other 
crime, who ~hall flee from justice and· be found in another 
~tate, shall, on demand of the executive authority of the 
state from which he fled, be deli verecl up to be removed to 
the state having jurisdiction of the cri1~e." 

The Supreme Court of the United St<~tes in Common­

wealth of Kentucky vs. Dennison . . Governor, etc., 24 How­
ard. 99, says: ''The words 'rreason, felony or other c.rintes,· 
in their plain and obvious import as wel l as in their legal 
and technical sense embrace every act forbidden and made 
punishable by a law of the State. The word 'crime' of it­
self includes every offense from the highest to the lowest 
in the grade of o ffenses, and includes what a re called mis­
demeanors as well as treason and felony." 

lt seems clear. therefore. that the offense charged in 
the affidavit comes within the m~aning of "crime" as here 
defined. and that on d~mand of the governor of this State 
the executive of Iowa would be in duty bound to surrender 
Coote. But there is i10 obligation resting upon the execu­
tive of this State to make the demand. T hat is a nlliltter 
resting in his sound discretion. I should say it is not the 
dnty of the governor to make requisition in case oi an ordi­
nary misdemeanor. and in this particular case the applica­
tion. in my jndgment, should be denied. 

Very respectfully, . 
J OHN LITTLE. 

Attorney Gen,eral. 



JOHN L'ITTLE-I874-1878. 

"Reser<!CS" of lnsu;ra11ce Co·rnpa:11:ies Caunot Be Considered 
as Bona. Fide Debts in Mahi.ng Returns for Ta.ratiort. 

"RESERVES'' OF INSURANCE CO!VIP.ANIES C:\N-
1\-0T BE CONSIDERED AS BONA FiDE DEBTS 
IN iVIAKING RETlJR?\lS FOR TAXATION. 

The State of Ohio, 
Attorney General's Office, 

Columbus, November r r, r875· 

H on. Jam.es W .i/lian1.s, Auditor of State: 
SIR :-I have again carefully considered the question 

of the right ()f insurance companies to treat their "reserves'' 
as bona fide debts in making their returns for taxation, and 
after weighing the considerations urg·ed, .have arrived at no 
different conclusio11 irom that heretofore rea<.:hed, and com­
municated to you. 

The liabilities to meet \vhich the reserves . are required 
to be made, are, in contemplation of law, but contingent. 
They may occur and they may not. And it does not, in 111); 

judgment, change the legal aspect of the matter, that as a 
rule among t:Ompanies such. reserves are about equal to the 
losses actually occurring to the payment of which they are 
applied. 

At first view it would seem that an exception should 
be nl;ade as to life companies doing business upon the en­
dowment plan, or issuing paid up .Policies after payment of 
one or more premiums, so far as such policies are con­
cerned. Bt1t in such cases is the mo;1ey in the hands of the 
company, with which it must pay the policies at some date, 
to escape taxation? · That" cannot be, nor can it be that the 
policy holder riwst return it for taxation. The utmost .that 
can be assumed for such a company in this behalf is that 
it holds such 1i10ney as the trustee or agent, tor the policy 
holder, in which case, of course, it must return it for taxa-
tion. · Very respectfully, 

JOHN LITTLE, 
Attorney General. 
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CeJJl·ral Lunatic As)dmn C01tlracts; Fi1tal Scttlcmcllt Under. 

CENTRAL LUNATIC ASYLUM CONTRACTS; 
FINAL SETTLEMENT UNDER 

The Stat~ of Ohio, 
Attorney General's Office, 

·Columbus, November 17, 1875· 

Hon. George W. J11_on.ypcany, Prcsideltl Board of CoJtSt1··u, 
tion, Etc.: 
DEAR SIR :-On further consideration l desire to make 

the following addenda to my letter of the r rth t·ustant, rela­
tive to estimating the brick work, etc., on the Central Asy-
lum: · 

Before making the fina l estin11te of the whole work, a.; 
therein recommended, cause the usual estimate to be made 
for the work done and materials furnished since the last 
preceding estimate. This will. of course , be the last of tht· 
series of estimates on the structure pertaining to that class 
of work. 'vVhen the final estimare of the ·whole is made. it. 
should be carefully compared with the several estimaks, 
the object being to detect any possible error that may have 
been made before final payment .by the State. 

As the law requires the estimates. made from time to 
time to be i11ll atid accurate, the probability is. of course, that 
you will find no errors: but there may be some. 

All figures and calculations should be carefully pre­
served for the inspecti_on of the General Assembly, or any 
one concerned. 

If your co111parisons should show errors in former esti­
mates against the State to any material extent, I should 
like to advise further with you, before paym.ent is made to 
contractors on account thereof. 

Yours, etc., 
JOHN LI·TTLE, 

Attorney General. 
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Connt y Cum:m.issioners · 1. ·rcutscr·ipts, J.;;tc.; E.va:nHnation of; 
No Compe11satiou Can Be Allowed for Such Ser-,;ices­
Ohio Sta.tc Libra.r)' i111pro·vement; Contract lor. 

CCJU.NTY COM.iVliSSlONERS' TRANSCRIPTS, ETC.; 
EXAMINATION OF; NO CO.i\'lPENSATlON CAN 
BE ALLQ'vVED FOR SUCH SERVlCES. 

The State of Ohio, 
Attorney General's Office, 

Coluhllbus, No\•ember 17, 1875· 

By1·on Stillwell, Esq., P.rosewting Atto1'ne~y, Aslilami, Ohio: 
DEAR Su.< :-First-Under the act of March 30, r875 

(0. L., p. 146), the court may, or may not, ;tppoint the 
prosecuting attorney as one of the ··Committee of three suit­
able and judicious persons"' to examine transcripts, etc., of 
commissioners' proceedings. 

Second-! know o( no authority of law to compensate 
· any of such comm~ttee (whether the prosecuting attorney 

be one or not) for services under the act. The costs which 
the clerk is authorized to certify "arising under the proceed­
ings" and "which fees shall be allowed by the court," refer 
to the fees, and costs of subpcenaing witnesses before the 
committee. Very respectfully, 

JOHN LITTLE, 
Attorney Geueral. 

OHIO STATE LIBRARY LMPROVEMENT; CON­
TRACT FOR. 

The Stale of Ohio,. 
Attorney General's Office, 

Columbus, November 24, 1875· 

T. R. Tt:nsley, Esq., Auhitci:t of State Libnwy Imj,rove­
·ment: 
SIR :- Under the circumstances detailed in y~ur com­

munication of yesterday relative to the contract of J: Gill 
. ' 
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Cou11ty Com.missioJ£ers; Compensation of, Ho1.u £:aid. 

Blai·n for the improvement. of the Ohio State library room, 
the library commissioners, with the written consent of the 
governor, auditor of state and the secr.eta ry o f state, have 
tile power to employ upou tin:' wo1 k ~..:ontractcd, additional 
force and supply the necessary material. etc., as p·rovided in 
tl\e .twelfth section of the act of April J , 1873 (Laws, p. 
ro6), but whether they should exercise that power r~.;ts in 
their sound discretion . . 

Very respectfully, 
JOHN LITTLE. 

Attorney General. 

COUNTY COMMISSlONERS; COMPENSATION OF,· 
IIO\>'l PAID. 

The State of O hio. 
Attorney General's Oft!ce, 
Colu1~1bus. N ovetu\Jer JO, 1875· 

· J. L. Val1911digham., Esq., Prosccu.t·i11g Attomey, Ha·milton, · 
Ohio: 
DEAR S lR :-In answer to you rs of yesterday I have to 

say, that under the act of ·M-arch 30, 1875 (Laws, pp. 1~, 
170), county commissioners cannot properly be paid their · 
per die~Jt mileages, etc., until t.he same shall have been cer­
tified to by the prosecuting attorney of the proper county 
and approved by the probate judge thereof. 

Very respectfully,. 
JOH N LITTLE, 

Attorney General. 



Cowtly Commissioners Ca1lltOI Fumislt OHiccs for Pros.:­
ntfing Allorurys-Harrics Guards .: Pay111cnt of. 

COUNTY CO}l!\tlSSIO;\ERS. C.-\:\!\OT FuR:\ lSH 
OFFICES FOR PROSECL'TixG ATTOR.i\EYS . 

. The State of Ohio, 
AttorneY General's 0~~ 

Columbus, December I~ 

E. f. Ducr, Esq._. Prouruling Allontcy, Millersburg, Oltio: 
DE:\R Stt{ :-This in answer to yours of the 8th insta;1t: 

County commissioners have 110 warrant or authority in law. 
to rent or provide at publi~ expense offices [or prosecntins 
attorneys. 

You rs, etc., 
JOlt N urru::. 

Attorney Ccneral. 

HARRIES GUARDS.;.f~ '{lVIENT OF. 

The State of Ohio~.....,.~ 
Attorne)i Generars 

Columbus, January 

G<'ll<'ral James 0. Autos. Adjuta.11t Grmcra.i: 
SIR :-In answer to your communication of the 22d ult. 

I have to say: 
That under the circumstances detailed. the account for 

the per diem of members of the Harries Guards, Ohio Na­
tional Guards, for September T and 2, 1875, should be ap­
proved and paid out of the State treasury, when an appro-
priation shall be made for the· purpose. · 

Ver.v respectfully, 
JOHt-.r LITTLE, 

Attorney General. 


