
       

 

 

 

 

   

 
 
 
 
 
 

  
 
 
 
 
 
 
 

 
 
 
 
 
 
 

 
    
   

 

    

  

Note from the Attorney General’s Office: 

The syllabus paragraph 7 of 1989 Op. Att’y Gen. No. 89-063  
was overruled by 2015 Op. Att’y Gen. No. 2015-004. 
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OPINION NO. 89-063 
Syllabus: 

1. Pursuant to R.C. 167.01, single and joint-county community mental 
health service districts may enter into an agreement with each other 
to establish a regional council of governments for the purpose of 
planning, organizing and funding an inpatient adolescent mental health 
center, provided that the agreement is consistent with any applicable 
regulations issued by the department of mental health pursuant to R.C. 
340.03 and R.C. Sll9.61(A); the department of mental health has 
approved the center as a part of each district's plan pursuant to R.C. 
340.03(A)(3) and R.C. S119.61(L); and the authority granted the 
regional council does not violate R.C. 167.03(0) by displacing the 
individual boards in the exercise of their duties as planning agencies 
pursuant to R.C. 340.03(A). 

2. Pursuant to R.C. 167.03(C) and R.C. 167.08, a regional council of 
governments may directly operate an inpatient adolescent mental 
health center on behalf of its member community mental health 
boards, if each board has received approval pursuant to R.C. 340.03(G) 
to directly operate such a facility and if the provision of services in a 
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consolidated setting is an approved part of 2ach member board's plan 
pursuant to R.C. 340.03(A)(3) and R.C. S119.61(L). 

3. Employees of a regional council of governments established pursuant to 
R.C. 167.01 by community mental health service districts established 
pursuant to R.C. 340.01 are not In the "civil service" as defined in R.C. 
124.0l(A). 

4. The question of whether employees of a regional council of 
governments which is composed of community mental health service 
districts established pursuant to R.C. 340.01 are "public employees" as 
defined in R.C. 14S.0l(A) must be determined in the first instance by 
the public employees retirement board. 

S. Pursuant to R.C. 167.02, an executive director employed by a 
community mental health board pursuant to R.C. 340.03(B) may 
serve as the board's representative on a regional council of 
governments only if such representation is expressly provided for 
in the agreement which establishes the regional council. 

6. Pursuant to R.C. 167.07, an executive director employed by a 
community mental health board does not violate R.C. 340.02 by 
representing the board on a regional council of governments 
which provides services to the board. 

7. A county auditor may not be appointed to the position of fiscal 
officer of a regional council of governments, pursuant to R.C. 
167.04, when the regional council of governments is composed of 
community mental health service districts established pursuant 
to R.C. 340.01. 

To: Stephen M. Stern, Jefferson County Prosecuting Attorney, Steubenville, 
Ohio 

By: Anthony J. Celebrezze, Jr., Attorney General, August 4, 1989 

I have before me your request for my opinion regarding the ability of the 
Jefferson County Mental Health Board to join with two joint-county mental health 
boards for the planning, organizing, and funding of an inpatient adolescent mental 
health facility to be located in Jefferson County. Specifically, you ask the following
questions: 

1. May two joint and one single county Mental Health Boards 
organized pursuant to R.C. Chapter 340 O.R.C. enter into an 
agreement to establish a Regional Council of Governments 
pursuant to R.C. Chapter 167 ("COG") for the purpose of 
planning, organizing, and funding the operation of an inpatient 
adolescent Mental Health Center primarily for residents of the 
community Mental Health Service districts? 

D. If yes to the first question, may the COG directly operate the 
facility if all of its members are boards from districts having a 
population of less than S00,000? 

III. If yes to the first question, would its employees be "civil 
servants", under R.C. Chapter 124 and "employees" within 
P.E.R.S. pursuant to R.C. Chapter 145? 

IV. If yes to the first question, may the Executive Directors of the 
member Mental Health Boards serve as representatives of the 
members on the COG Board? 

V. If yes to the first question, may the Auditor of the county in 
which the facility is to be located serve as the fiscal officer of 
the COG? 
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I note first that a county prosecuting attorney is under no duty to advise a 
regional council of governments, see R.C. 309.09; 1986 Op. Att'y Gen. No. 86-068; 
1986 Op. Att'y Gen. No. 86-084, or a joint-county community mental health board, 
see 1915 Op. Att'y Gen. No. 75-014. It follows that I am not generally able to 
render advice to a county prosecutor with respect to the powers of either a regional 
council of governments or a joint-county community mental health board. See 
R.C. 109.14. 

In this Instance, however, your single county community mental health board 
is in need of advice regarding whether establishing a regional council of governments 
in affiliation with two joint-county boa~.a will accomplish its purpose of establishing 
an inpatient adolescent mental ~.c=alth center. I find that I may properly issue a 
formal legal opinion to you on this matter, Su R.C. 109.14; Op. No. 86-084 
(opinion proper on whether county could establish multi-county correctional facility 
by formation of a regional council of governments); 1983 Op. Att'y Gen. No. 83-064 
(prosecutor retains responsibility of advising board of county commissioners with 
respect to county functions in relation to activities of a joint board). 

Before considering your specific questions, it will be helpful to provide an 
overview of the statutes governing community mental health service districtr. 1md 
regional councils of government. R.C. Chapter 340 governs communit/ mental 
health service districts. R.C. 340.01 states, in part: 

A community mental health service district shall be established 
in any county or combination of counties having a population of at 
least fifty thousand to provide commW1ity services for mentally ill and 
emotionally disturbed persons. The director of mental health may 
authorize any county or combination of counties having a population of 
less than fifty thousand to establish such a district. Districts 
comprising more than one county shall be known as joint-county 
districts. 

R.C .. 340.01 also provides that the board of county c:ommissioners may request 
withdrawal of a county from a joint-county board. Withdrawal is conditioned upon 
consent of the director of the Department of Mental Health and compliance with the 
terms of R.C. 340.01 and rules adopted by the director, insuring continuity of 
services and equitable division of property and responsibilities. See 9 Ohio Admin. 
Code 5122:2-1-03. Both single:: and joint-coW1ty community mental health service 
districts are governed by a co1,1munity mental health board, whose members are 
appointed by the board(s) of cotL"lty commissioners and the director of the 
Depanment of Mental Health. R.C. 340.02. Employees of the boards are included in 
the civil service. See R.C. 124.ll(A)(l8) (execut'"•e, deputy, and program 
directors of community mental health boards and their secretaries are In the 
unclassified service); R.C. 340.04(E) (executive director may employ and remove 
employees in the classified service). See also 1981 Op. Att'y Gen. No. 81-100 at 
2-379; 1967 Op. Att'y Gen. No. 67-104. 

County mental health boards are responsible for the general plaMlng and 
coordination of community mental health services ln their designated area through 
performance of the duties set out in R.C. 340.03. The boards are si1~ject to the rules 
of the director of the Depanment of Mental Health in performing these duties. I 
R.C. 340.03(A) sets forth five duties which the community mental health board Is to 
perform in its capacity u a planning agency. The board Is to evaluate the need for 
mental health programs and facilities, R.C. 340.03(A){l), auess and prioritize 
community mental her.Ith needs and develop plans In cooperation with other planning 
and funding agencies, R.(.=. 340.03(A)(2). develop a comprehensive plan for submission 

See 9 Ohio Admln. Code Chapters 5122:2-1, S122:2-3, 5122:2-5 
(rules governing community mental health services and facilities); 9 Ohio 
Admln. Code 5122:3-1 (standards for distribution of state construction 
assistance funds for comprehensive community mental health centers): 9 
Ohio Admin. Code S122:3-7 (certification for hosPitals or community mental 
health facilities); see also R.C. 5119.6l(A) (director of mental health shall 
make rules necessary for R.C. Chapter 340). 
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to the Department of Mental Health,2 R.C. 340.03(A)(3), transmit applications for 
state r1elmbunemt;.it to the Department of Mental Health, R.C. 340.03(A)(4), and 
arrange worklr.g agreements with social and jw:.l:::!!!1 agencies, R.C. 34!).03(A)(S). In 
addition to serving as the community mental health r,l~Mlng agency, the community 
mental health board ls authorized to enter into contracts for mental h~alth services, 
and in certain circamstances, to provide such services !!irectly, R.C. 340.(;3{G). The 
board is further required to establish a community support system for the recipients 
of mental health services, R.C. 340.03(J), and to perform specific duties with 
respect to the involuntary commitment system, R.C. 340.03(K) and (L). The 
community mental health board also has certain adm,nistrative and supervisory 
obligations. The board must employ and prescribe the duties of an executive 
director, R.C. 340.03(B), investigate allegations of abuse and neglect, 340.03(C), 
ensure that certain types of housing provid~-d meet minimum safety standards, 
340.03(M), establish a mechanism for consumer involvement In service matters, 
340.03(N), approve fee schedules for contract services, R.C. 340.03(H), conduct 
program and financial audits and review licensure applications, R.C. 34(1 03[0) and 
(E), submit an aMual program and fiscal report, R.C. 34u.03(1), seek local financial 
support for programs, R.C. l40.03(F), and establkh rules and operating procedures as 
needed, R.C. 340.03(0). In addition to the preceding duties, a communit"t mental 
health board has the authority to receive money, land or property by gift, grant, 
devise or bequest, R.C. 340.03(P), to lease, purchase, or sell property, R.C 
340.03l(B),3 to inspect licensed residential care facilities p.irsuant to a con:-,1~t 
with the department of mental health, R.C. 340.0ll(A), and to procure liability 
insurance for or provide indemnification of board members and employees, R.C. 
340.11. See also R.C. 340.03(Q) (providing limite<i immunity to board members 
and employees). 

There is no distinction between single and joint-cct!llty mrmtal health boards 
in regard to their general operational powers and duties and neither type is under the 
direct supervisory control of the board or lx>ards oi county commissioners. 1975 Op. 
Att'y Gen. No. 75-084 (syllabus, parag.aph two). However, some dist:r,ctioilS exist 
with regard to financial matters. A community mental health board is supported by 
the appropriations from the board of county commissionen, R . .::. 340.07; R.C. 
5705.05(£); R.C. S705.221, and by state reimbUMement funds distributed by the 
department of mental health. R.C. 340.09; R.C. S119.62. See also R.C. S119.63 
(state reimbursement of community mental health construction programs). Pursuant 
to R.C. 340.10, monies received for community mental health purposes are held in 
the county treasury and the county auditor ,erves as c,e auditor and fiscal officer of 
the community mental health service district. R.C. 340.~0 provides that in 
joint-county districts, the members designate one county treasury to hold the 
district funds and that the auditor of that county serves as fiscal officer for the 
entire district. See generally 1969 Op. Att'y G"n. No. 69-01S. A joint-county 
mental health service district is also a subdivision for tax purposes, R.C. S70S.0l(A), 
and is a taxing authority in Its 0¥.n right, R.C. 570'.i.0l(C). A Joint-county board, 

2 The amendments to R.C. 340.C3, which became effective July 1, 1989, 
descrlbf! the required plan in much greater detail than the previous 
legislation and provide a process for resolving disputes between the 
community mental health board and the director of the Department of 
Mental Health. See Sub. S.B. 1S6, 117th Geu. A. (1988) (eff. March 28, 
1988) (delayed effective dates for numerous sections pursuant to sections 3 
and 6, uncodlfied). 

3 R.C. 340.031 was amended in 19R0 to provide express authority for 
community mental health boards to purchase property. See 1979-1980 
Ohio Laws, Part I, S18 (S.B. 160, eff. Oct. 31, 1980). This legislative change 
has effectively overruled 1977 Op. Att'y Gen. No. 77-0S7 (syllabus) 
(community boards mental health and mental retardation have no authority 
to purcha1e real property) and modified the reasoning of 1978 Op. Att'y Gen. 
No. 78-046 (Joint-county community mental health and mental retardation 
boards may purchase real property, based or. their powers as taxing 
authorities pursuant to R.C. 570S.0l and R.C. S70S.03). Pursuant to R.C. 
340.031, both joint and single county boards now have such authority in their 
own right. 
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therefore, has power to levy a district-wide tax independent of the authority of the 
boards of county commissioners. See 1975 Op. Att'y Gen. No. 75-089.4 

R.C. Chapter 167 authorizes the formation of regional councils of 
governments for a variety of purposes. R.C. 167.01 states: 

That governing bodies of any two or more counties, municipal 
corporations, townships, special districts, school districts, or other 
political subdivisions may enter into an agreement with each 
other ... for establishment of a regional council consisting of such 
political subdivisions. (Emphasis added.) 

R.C. 167.03 delineates the powers conferred upon a regional council of 
governments. In general, a regional council of governments is given the power to 
study area governmental problems, R.C. 167.03(A)O), promote cooperative 
arrangements and coordinate action among its members, R.C. 167.03(A)(2), make 
recommendations for review and action to its members, R.C. 167.03(A)(3), promote 
cooperative agreements and contracts among its members or other governmental 
agencies and private parties, R.C. 167.03(A)(4), and perform planning directly by 
personnel of the council or under contracts between the council and other public or 
private planning agencies, R.C. 167.03(A)(S). A regional council of governments may 
also review, evaluate, comment upon, and make recommendations relative to the 
planning and programming, and the loca'lion, financing, and scheduling of public 
facility projects within the region, R.C. 167.03(B)(l), act as an areawide agency to 
perform comprehensive planning for public facility projects, R.C. 167.03(B)(2), and 
act as an agency for coordinating local public policies, R.C. 167.03(B)(3). A regional 
council of governments may also perform such other functions and duties as are 
performed or capable of performance by its member political subdivisions. R.C. 
167.03(C). See also R.C. 167.08 (a regional council of governments may contract 
with other political subdivisions to provide those subdivisions with any service the 
council may offer or to perform on behalf of the political subdivision any function or 
render any service which a contracting political subdivision may perform). The 
authority granted to a regional council of governments by R.C. 167.03, however, 
does not displace any existing municipal, county, regional, or other planning 
commission or planning agency in the exercise of such body's statutory powers. R.C. 
167.03(0). 

A regional council of governments is governed by its by-laws, appoints its 
own fiscal officer, and maintains its own funds. R.C. 167.04. Funding for a regional 
council is provided by appropriations from its members, who may also provide real 
and personal property or services to the council. R.C. 167.06. See also 1971 Op. 
Att'y Gen. No. 71-010 at 2-22 (a regional council of governments has no power to 
tax or raise revenue). A regional council also is authorized to employ its own staff 
and purchase or contract for goods and services. R.C. 167.0S. R.C. 167.07 provides 
that membership in or holding an office on a regional council Is not a public office or 
employment and does not constitute an interest in a contract. 

i turn now to your first question. You ask: 

May two joint and one single county Mental Health Boards organized 
pursuant to R.C. Chapter 340 O.R.C. enter into an agreement to 
establish a Regional Council of Governments pursuant to R.C. Chapter 
167 ("COG") for the purpose of planning, organizing, and funding the 
operation of an inpatient adolescent Mental Health Center primarily 
for residents of the community Mental Health Service districts? 

The threshold question presented by your inquiry is whether single and Joint-county 
community mental health service districts constitute "political subdivisions" 

4 See also 1981 Op. Att'y Gen. No. 81-044 (tax levied by a county for 
a joint-county community mental health board may vary from that levied by 
othe1· participating counties; tax levied by the joint-county board itself, 
pursuant to R.C. S70S.19, must be uniform throughout the district). 
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authorized under R.C. 167.01 to form a regional council of governments. Political 
subdivision is not defined in R.C. Chapter 167. As 1 have noted in an earlier opinion, 
the term i:,;,litical subdivision may have a widP. variety of meanings. See 1983 Op. 
Att'y Gen. No. 83-059 at 2-247 (listing numerous different statutory usages). In 
1972 Op Att'y Gen. No. 72-039 at 2-149, my predecessor held that for purposes of 
R.C. Chapter 167, a political subdivision Is "a limited geographical area wherein a 
public agency is authorized to exercise some governmental function," noting also 
that Inclusion of the term "special district" in R.C. 167.01 indicates that "political 
subdivision" ts to be used in its most general sense.5 See also 1979 Op. Att'y 
Gen. No. 79-018 at 2-59 ("'political subdivision' is used [in R.C. 167.01) in its general 
sense, to encompau all types of public agencies authorized to exercise governmental 
functions"). Both single and joint-county community mental health service districts 
fall within the scope of this broad definltlor.. As characterized in Greene County 
G'olidance Center, Inc. v. Greene-Clinton Community Mental Health Board, 19 Ohio 
App. 3d l, 4, 482 N.E.2d 982, 986 (Greene County 1984), a community mental health 
board "Is a public authority created by law to carry out a public purpose In a limited 
area or' sovereign responsibility for a public purpose with public funds .... The [board] 
has the primary responsibility for the mental health program in its county or 
district." I conclude accordingly that single and joint-county community mental 
health service districts are "political subdivisions" for purposes of R.C. Chapter 167. 

I am aware that opinions of my immediate predecessor have suggested that 
single county community mental health service districts are not independent 
subdivisions since they lack the traditional governmental powers of eminent domain, 
taxation, and useument. See Op. No. 81-100, at 2-379 n. 4 (summarizing the 
differing treatment of single and joint-county community mental health service 
districts). I see no reason, however, to distinguish between single and joint-county 
districts for purposes of R.C. Chapter 167. Limitations on the authority of the 
member subdivisions are also imposed upon the regional council. See 1982 Op. 
Att'y Gen. No. 82-103. Lack of certain kinds of &utJ:K,rity and differences between 
the member subdivisions will, as a practical matter, impair the effectiveness of a 
regional council. See, e.g., Op. No. 82-103 (effect of differing subdivision 
requirements on regional council's ability to handle subdivision funds); Op. No. 
79-018 (discussing how limitations on member subdivisions affect ability of a 
regional council to serve as a waste treatment management agency). Therefore, it 
is not necessary that a public agency's governm,mtal functions include any or all of 
the "traditional" governmental powers in order to form a regional council, unless 
those powers are needed to achieve the purpo."le of the regional council. 

Opinions of my predecessors have consistently held that a regional council of 
governments is permitted to perform only those governmental functions that might 
otherwise be performed by the council's individual members. See Op. No. 82-103 
at 2-283 ("[u]nder R.C. 167.03(C) and 167.08 a regional council of governments may 
perform functions and duties on behalf of a member political subdivision only within 
the statutory constraints which define the maMer in which that subdivision could 
perform the same functions and duties"); Op. No. 79-018 at 2-57 (''[a] political 
subdivision may authorize a [regional council of governments] to perform only such 
functions and duties as the political subdivision is capable of performing"); Op. No. 
71-010 at 2-22 (a regional council of governments "is given no 'governmental 
powers' that are not provided to its members''); 1969 Op. Att'y Gen. No. 69-013 at 
2-16 (a regional council of governments "is limited to performing on behalf of its 
contracting subdivisions just those functions which the subdivision itself is able to 
perform''). Thus, the authority of a regional council of governments to act on behalf 

5 In adopting this definition, my predecessor was g:·.lded by two rules of 
statutory construction. First, absent statutory definition, words are to be 
interpreted according to their common meaning. See, e.g., Balcer v. 
Powhatan Mining Co... 146 Ohio St. 600, 67 N.E.ld 714 (1946). Second, the 
maxim of ejusdem generis provides that whenever words of general 
meaning follow the enumeration of a particular class, the general words are 
limited in meaning to items of the same kind as those in the enumerated 
class. See, e.g., Akron Home Medical Services, Inc. v. Lindley, 25 Ohio St. 
3d 107, 109, 49S N.E.2d 417,420 (1986). 
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of its members under R.C. 167.03(C) "is derived from its members and cannot exceed 
the authority which the members have," and "[i]f a member political subdivision is 
restricted in carrying out a particular activity by requirements imposed by statute, 
the council's ability to act on behalf of the subdivision must be similarly restricted." 
Op. No. 82-103 at 2-283. Therefore, I must examine whether there are any 
limitations which would prevent a regional council of governments com))\l~ed of 
community mental health boards from carrying out the purpose of "plarming, 
organizing, and funding the operation of an inpatient adolescent mental health 
center." 

I note initially that R.C. 340.03 authorizes the director of the department of 
mental health to adopt rules governing the activities of commooity mental health 
boards. See also R.C. 5119.6l(A) (duty of the director of mental health to make 
rules). In addition to this general rule-making authority over the boards, the 
director has specific statutory authority to approve or disapprove a board's 
comprehensive plan and to develop criteria governing such plans. R.C 5119.61, as 
amended by Sub. S.JI. 15~ (eff. July 1, 1988), states, in pertinent part: 

The director of mental health with respect to all facilities and 
programs established and operated under Chapter 340. of the Revised 
Code for mentally 111 and emotionally disturbed persons, shall: 

(L) Review each board's plan submitted pursuant to section 
340.03 of the Revised Code and approve or disapprove it in whole or 
in part. Periodically, in consultation with community mental health 
board representatives and after considering the recommendations of 
the medical director, the director .fhall issue criteria for determining 
when a plan is complete, criteria for plan approval or disapproval, and 
provisions for conditional approval. (Emphasis added.) 

See also R.C. 5119.06(A)(9) (enacted in Sub. S.B. 156 (eff. July 1, 1988)) (duty of 
department of mental health to deve!'lJ) guidelines for R,C. 340.03 plans and their 
approval or dlsapproval).6 Under the general rulemaklng authority of R.C. 340.03 
and R.C. 5119.61(A), the director has the authority to promulgate rules governing 
the manner and extent to which community mental health boards may form regional 
councils fer the purpose of performing any of the boards' activities. Pursuant to 
R.C. 5119.06(A)(9), the director ha1 additional authority to disapprove a 
comprehensive plan which Includes regional council Involvement In a mental health 
facility or provision of services In a facility with a consolidated service area. I am 
not aware of any specific department of mental health rules or criteria llmltlug the 
capacity of community mental health boards to form regional councils of 
government. Therefore, for purposes of this opinion, I assume that community 
mental health boards may fo;·m regional councils to the full extent allowed by 
statute and I turn now to an examination of such statutory authority. At the same 
time, I note that due to Sub. S.B. 156, the regulatory aspect of community mental 
health care may be in flux. l caution you, therefore, to bear in mind that the 
statutory authority of the boards remains subject to regulation by the director of 
mental health. 

I now examine whether the statutory powers and authority vested in a 
community mental health board by R.C. Chapter 340 are sufficient to achieve your 
stated purpose of "planning, organizing, and fundir::; an inpatient adolescent mental 
health center." R.C. 340.01 establishes community mental health service districts 
for the purpose of providing "community services." I am satisfied that an inpatient 
adolescent mental health center qualifies as a "community service" for purposes of 

6 I note that the amendment of R.C. 5119.61 by Sub. S.B. 156 gives the 
director of ~he department of mental health significantly greater authority 
over the formulation of the comprehensive plan than existed prior to the 
blll's enactment. This authority is furtht!r enhanced by the amendments to 
R.C. 340.03 which took effect on July 1, 1989. Seen. 2, supra. 
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R.C. 340.ot.7 R.C.. 340.03 provides plaMing, coordinating and funding powers, 
which are supplemen\~ by authority to acquire property, R.C. 340.03l(B), to receive 
and disburse local and liilat~ funda, see e.g., R.C. 340.04(1); R.C. 340.07; R.C. 
340.09, and, In the case of a joint-county board, to levy taxes, R.C. S70S.0l(A), (C). 
Even though community menul hl"lalth boards are creatures of statute with limited 
authority, see, e.g., 1988 01~- Att'y Gen. No. 88-04S (dlacua1lng limitations on 
board's .... tltority to fund f 1cllitY expanslons).8 they appear to have sufficient 
authority to accomplish the p11ll'p0Se you describe. 

The authority of an individual community mental health board is not 
conclusive, however, wtt!~ regard to the regional council's authority. While it is true 
that a regional council may perform such functions as Its members may perform, it 
does not follow that the member subdivisions are free to delegate every authorized 
fw1ction to a regional council. I muat also conaider whether there are restrictions on 
the authority of a community mental health board to act in concert •.'!ith other 
boards or subdivisions. Such limitations then must also be applied to a regional 

7 Neither inpatient adolescent mental health center nor community 
service are terms defined by statute. Related .1 '.atutes and regulations 
suggest that an inpatient adolescent mental health center is a type of 
hospital. See 9 Ohio Admin. Code 5122:2-1-0l(D)(l) ('"[i]npatient 
service' ... refers to residence and treatment provided in a psychiatric 
hospital or unit licensed or operated by the state of Ohio in accordance with 
section SI 19.20"); 9 Ohio Admin. Code Sl22:2-S-Ol(D)(2) ("'[i]npatient 
service' means twenty-four hour care provided by any hosptial [sic] or 
residential facility licensed by the State of Ohio in accordance with section 
Sl23.16 [now Sll9.20, see 1979-1980 Ohio Laws, Part I, 3946 (H.B. 900, 
eff. July 1, 1980)]''); see also Am. Sub. H.B. 49~. 117th Gen. A. (1987) (eff. 
June 30, 1987) (section 12(A), uncodified) ("[a]s used in this section, a 'child 
and adolescent psychiatric facility' means a freestanding psychiatric 
hospital...or, in the case of an existing medical facility, means a bed or 
group of beds dedicated to the psychiatric treatment of children and 
adolescents''). 

Information obt~ined by a member of my staff indicates, however, that 
you may be using the term "inpatient adolescent mental health center" in a 
hroader sense, to mean a type of residential facility rather than a hospital. 
While psychiatric hospitals are lic~nsed under R.C. 5119.20, residential 
facilities are licensed under R.C. ~H9.22. Pursuant to R.C. Sll9.22(A)(S), 
hospitals subject to licensure under section SI 19.20 of the Revised Code are 
expressly excluded from the definition of resider..tial facilities. See also 9 
Ohio Admin. Code 5122:2-S-Ol(A)(6) ("'[r]esidential services' means 
twenty-four-hour care provided by any facillty licensed by the State of Ohio 
in accordance with section 5119.22 of the Revised Code"). 

Although the. term "community service" is not statutorily defined, R.C. 
340.09 lists services for which the department of mental :1ealth is required 
to ptovide assistance to the county, which demonstrates a clear legislative 
int~nt that such services are within the scope of the county's authority. 
These services include "Inpatient", R.C. 340.09(B), and "residential", R.C. 
3-+0,09(K). The definitions at 9 Ohio Admln. Code S122:2-S-01 were 
developed expressly to "[d]efine community mental health client-care 
service ■ as specified in dlvlsions ... (B) .. ,and (K) of section 340.09 of the 
Revised Code." 9 Ohio Admin. Code S122:2-S-Ol(A)(l), Thus an adolesc,nt 
mental health center falls within the scope of R.C. 340.09 whether it is 
categorized u a hospital or a residential care facillty. 

8 I note that you have not described what specific activities are 
contemplated as part of "plaMing, organizing, and funding." I do not mean 
to imply that every activity which might be so characterized is authorized 
by R.C. Chapter 340. Whether a board has authority to engage in a 
particular means of plaMlng, organizing, or funding must be determined In 
reference to the powers granted In R.C. Chapter 340. 
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council of governments. See, e.,., Op. No. 86-084 at 2-474 ("pursuant to R.C. 
307.93... (boards of county commissioners] may not establish a multicount'.1 
coITectional center in conjunction with political subdivisions other than counties. 
Pursuant to R.C. 167.03(C), this r.!striction ... also applies in the case of a regional 
council of governments that is formed for such purpose'');9 &ee ienerally City of 
Parma Heights v. Schroeder, 26 Ohio Op. 2d 119, 122, 196 N.E.2d 813, 816 (C.P. 
Cuyahoga County 1963) (one caMot lawfully do Indirectly what one cannot do 
directly). I find no express or implied prohibition of multi-di ■ trlct facilities in R.C. 
Chapter 340. Nor do I find any restrictions elsewhere in the Revised Code, which 
would apply to the regional council you have described. I0 

The authority of a regional council of governments may also be limited 
because certain functions are within the exclusive authority of the member 
subdivisions and cannot be delegated to the council. See, e,&,, Op. No. 79-018 at 
2-62 ("[w]hile a [COU.'1{.il of governments] might, if properly authorized, carry out the 
ministerial duty of collecting user chargic., on behalf of a po~itical subdivision, it 
cannot be empowered to make the decision to charge such fees"); 1974 Op. Att'y 
Gen. No. 74-080 (a regional council has no power t, · levy a tax and may not receive 
school foundation payments under R.C. Chapter 3317); Op. No. 71-010 at 2-22 ("a 
council is given no power to tax to raise revenue, but must rely on appropriation of 
funds from its member political subdivisions, or the acceptance of funds from othel' 
sources"); see generally Bell v. Board of Trustees, 34 Ohio St. 2d 70, 74, 296 
N.E.2d 276, 278 (1973) ("(i]n the operation of any public administrative body, 
subdelegation of authority, impliedly or expressly, exists-and must exist to some 
degree. The real issue for decision is at what point delegation must stop and the 
[public body] itself must act") (citations omitted). 

R.C. 167.03(D) states that "[t]he authority granted to the council by this 
section or in any agreement by the members thereof shall not displace any existing 
municipal, county, regional, or other planning commission or planning agency in 
the exercise of its statutory powers." (Emphasis added). In R.C. 340.03(A), the 
General Assembly has exp-ressly designated each e;ommunity mental health board as 
the "planning agency for the county or counties under its jurisdiction" and named 
specific duties which the board must perform in that capacity. A community mental 
'.,ealth board cannot increase the number oi counties under its jurisdiction by forming 
a regional council of governments. See Op. No. 86-068 at 2-377 ("[w)hil,= R.C. 
Chapter 167 permits a member subdivision to authorize the regional council to 
perform a particular function on its behalf, R.C. 167 does not provide that the 
council may aggregate the powers of various subdivisions and thereby become a 
multi-jwisdictional entity ... "). Rather, the number of COIDlties under the jurisdiction 
of any particular community mental health board is controlled by the decision of the 
board of county commissioners to enter into or withdraw from a Joint-county 
community mental health service district, sqbject to the approval of the director of 
mental health, as prrf\•!ded in R.C. 340.01. II Therefore, community mental health 
boards cannot authorize a regional council to consolidate the performance of the 

9 R.C. 307.93 was amended in 1987 to include municipalities. Am. H.B. 
455, 117th Gen. A. (1987) (eff. July 20, 1987). Thus the holding in 1986 Op. 
Att'y Gen. No. 86-084 is no longer valid, although the analysis is still sound. 

10 I note that, pursuant to R.C. 140.03, a community mental health board 
may join with agencies recognized as a ''hospital agency" in R.C. 140.01 for 
purposes of establishing and funding joint "hospitiil facilities", as defined in 
R.C. 140.0l(E). Although R.C. 140.03 provides no authority for the boards to 
join with each other, a review of Am. Sub. 343, which enacted R.C. Chapter 
140 in 1971, shows that the inclusion of community mental health boards in 
R.C. 140.03 was intended to expand the spending authority of the 
subdivisions recognized as hospital agencies rather than to define and 
restrict the combining authority of community mental health boards. See 
1971-1972 Ohio Laws, Part I, 562 (Am. S.B. 343 eff. 9-24-71). 

11 The jurisdictional area of a board, while geographically defined 
by <;:ounty boundaries, is primarily determined by population. As my 
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duties named in R.C. 340.0J(A) as if their combined jurisdictions wen, only one 
community mental health service district. Such authority would viol.:,te R.C. 
167.0J(D) by displacing the statutory obligation of each board to act as the µlaMin1 
a1ency for it1 own Jurlldlctlon. Aa you have not described what specific tasks the 
regional council proposed in your q,~stlon would be expected to perform as a part of 
"plaMing, organizing, and funding" the operation of an adolescent faclUty, I cannot 
ascertain whether R.C. 167.0J(D) would preclude any of the activities of your 
regional council. Pursuant to R.C. 167.03(D), however, ■uch activities cannot 
include multi-district comprehensive plaMing for adolescent mental health care If 
such planning ts lnt~;tded to replace each district's Individual performance of any 
duties prescribed in R.C. 340.03(A). 

In response to your first question I conclude, therefore, that, with certain 
limitations, two joint and one single-county community mental health boards may 
establish a regional council of governments pursuant to R.C. Chapter 167 and 
authorize It to carry out, on behalf of each district, certain activities relating to the 
establishment of an inpatient adolescent mental health center primarily for residents 
of the member districts. The plaMing, organizin~ and funding author:.ty granted to 
the regional council may not displace any of the member boards in the exercise of 
their duties under R.C. 340.03(A). Such a center may be establirshed only with the 
approval of the Department of Mental Health, pursuant to R.C. 51 l 9.61(L), and in a 
maMer not inconsistent with any regulations of the Department of Mental Health, 
promulgated pursuant to r~.c. 340.03 and R.C. 5119.6\(A). 

As the answer to your first question Is a qualified yes, I shall assume for 
purposes of considering your remaining questions that the regional council and the 
facility you have described can be formed within the limitations I have set forth 
above. I turn now to your second question. You ask "may the COG directly operate 
the facility if all of its members are boards from districts having a population of less 
than 500,000?" 

Community mental health boards are empowered to operate programs 
directly only under limited circumstances. R.C. 340.03(G) states, in pertinent part: 

A uoard In a district having a populatlo1". of lua than five hundred 
thousand may operate a mental health service, program, or facility 
for no longer than one year with the prior approval of the dirtfctor of 
mental health if there ia no other qu4lified private or public age11J:y 
that is Immediately available and willing to operate such service, 
program, or facility. The director shall approve ■uch operation of a 
mental health service, program, or facility by a board, ,,nly if the 
director determlnu it fa not fetUtble to have the department operate 
th~ service, program, or facility. In an emergency .,)-:lJ8tion and with 
the prior approval of the director, any board may operate a mental 
health service, program, or facility in order to provide essential 
services. A board in a district having a population of less than one 
hundred thousand may operate a mental health service, program, or 
facility for more than one year with the approval of the director and of 
the board of county commissioners in a single-county district or of the 
majorit:t of boards of county commissioners in a joint-county district. 
The approval of the director may not be given unless he has determined 
that continued board operation will provide grl!ater administrative 
efficiency and more or better services or programs than would 
contract operation. (Emphasis added.) 

predecessor stated in Op. No. 7S-084 at p. 2-330: 

According to R.C.. 340.01, community mental health ... service 
districts ,must be establlshed by any county or combination of 
counties having ·~ population of at least fifty thousand. Thus 
where II, county. has a fifty thousand population base a single 
county board arises, and a Joint county board arises where the 
fifty thousand base is comprised of the POPulation in more than 
one county. 
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The statutory language of R.C. 340.03(G) clearly disfavors direct operation 
of facilities by a community mental health board. Pursuant to R.C. Chapter 340, the 
duties of a community mental health board are primarily of a planning, coordination, 
and supervisory nature. Although, from a historical perspective, R.C. 340.03(G) has 
expanded a community mental health board's authority to operate facilities 
directly, 12 the statute clearly limits this authority to the exceptions described 
therein. Therefore, I must construe R.C. 340.03(G) strictly. See generally State ex 
rel. MeMing v. Zangerle, 95 Ohio St. I, 115 N.E. 498 (1916) (syllabus, paragraph 
one) (exemptions from general policy established by legislation to be strictly 
construed). 

Pursuant to R.C. 340.03(G), a community mental health board ha~ no 
independent authority to operate a mental health facility. The board's authority Is 
conditioned upon approval from the state department of mental health. The 
director's discretion to grant such approval is limited by the conditions set forth in 
R.C. 340.03(G), pertaining to the size of the d1i:itrict and the time-span for which 
approval may be granted. 1986 Op. Att'y Gen. No. 86-049, at 2-261 ("the approval 
of the board operation by the chief of the division of mental health facilities and 
services, is, within the standards set forth in R.C. 340.03(G), a matter of 
discretion"). I find no authority in R.C. 340.03(G) for the director of mental health 
to approve two or more community mental health boards to jointly operate a single 
facility, regardless of the size of the districts involved. Cleitrly there is no express 
authority in R.C. 340.03(G) for the director of mental health to grant such approval 
directly to a regional council of governments. See, e.g., Op. No. 74-080 (state 
board of ed11cation has no authority to make school foundation payments directly to 
a regional council of governments). 

I note, however, that pursuant to R.C. 16'.1.03(C), a regional council may b,!, 
given authority "to perform such other functions and duties as are performed c,,r 
capable of performance by the members." See also R.C. 167.08. Therefore I mwt 
determine whether, if the director of mental health grants approval for an Individual 
community mental health board to operate a facility directly, the board may 
delegate that authority to thf! regional councn.13 R.C. 167.03(D) does not prevent 
such a delegation, as it applies only to the board's planning agency duties set out in 
R.C. 340.03(A). Previous opinions have held that absent some other statutory bar, a 
regional council of governments may consolidate on behalf of Its members the 
performance of functions which have been ;,roperly delegated to the regional 
council. See, e.g., Op. No. 74-080 at 2-329 (regional council of school boards can 
be delegated the authority to operate classes for the handicapped, which the school 
boards are authorized to operate with the permission of the state board of 
education); 1973 Op. Att'y Gen. No. 73-119 (regional council could establish a 

12 See 1986 Op. No. 86-049 at 2-261 for a review of the legislative 
history of R.C. 340.03(G) and constraints on the authority of community 
mental health boards to operate services or facilities directly under previous 
legislation. 

13 I note that the powers of a regional council pursuant to R.C. 167.03(A) 
and (B) are limited to planning and coordir.ating functions. Thus the only 
source of regional council authority to directly operate a facility would be 
by the delegation of such authority by members pursuant to R.C. 167.03(C) 
and/or R.C. 167.08. Pursuant to R.C. 340.03(G), a community mental health 
board may contract with other agencies for the operation of services and 
facilities or, in specified circumstances, operate them directly. Assuming no 
other limitations, the boards could then delegate either the authority to 
contract with other agencies or the authority to operate directly to a 
regional council. It might be questioned whether, if a board delegates its 
authority for direct operation to a regional council, such action should be 
considered as the board contracting with another agency (the regional 
council) and therefore free of the limitations on direct operation. While the 
question is philosophically intriguing, the fact that the General Assembly has 
expressly limited direct operation by community mental health boards 
militates against an Interpretation which would allow the boards to create 
their own dependent public agency with which to contract. 
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central collection facility for purpose of administering income tax laws of member 
municipalities); Op. No. 69-013 (regional council could perform joint purchasing on 
behalf of its members, subject to the members' competitive bidding requirements). 

In answer to your second question, I conclude, therefore, that pursuant to 
R.C. 167.0J(C) and R.C. 167.08, a regional council of governments may directly 
operate an inpatient adolescent mental health center on behalf of its member 
community mental health boards, if each board has received approval pursuant to 
R.C. 340.0J(G) to directly operate such a facility and if the provision of services in a 
consolidated setting is an approved part of each member board's plan pursuant to 
R.C. 340.0J(A)(J) and R.C. 5119.61(L). 

Your third question is whether employees of a regional council of 
governments composed of several community mental health service districts are 
members of the civil service pursuant to R.C. Chapter 124 and members of the 
public employees retirement system (PERS) pursuant to R.C. Chapter 145. 

R.C. 124.0l(A, states that '"[c]ivll service' includes all offices and positions 
of trust or empL,yment in tile service of the state and the counties, cities, city 
health districts, beneral health rlistricts, and city school districts thereof." Thus, 
employment positions which are not in the service of the state or county or one of 
the other named political subdivisions are not included in the civil service. In Re 
Appeal of Ford, 3 Ohio App. 3d 416, 419, 446 N.E.2d 214, 217 (Franklin County 
1982); accord 1985 Op. Att'y Gen. No. 85-012 at 2-247. Review of case law and 
prior opinions of tt>.e Attorney General presents several analytical approaches to 
determining the status of employees of public entities which are not specifically 
listed in R.C. 124.01. One approach is to apply the exclusion of unlisted political 
subdivisions from the coverage of R.C. 124.01. See e.g., Spitaleri v. Metro 
Regional Transit Authority, 67 Ohio App. 2d 57, 426 N.E.2d 183 (Summit :ounty 
1980). It is not clear, however, whether or under what circumstances a regional 
council of governments constitutes a political subdivision in its own right, rather 
than an agent of one or more of its member subdivisions. See, e.g., Op. No. 
74-080 at 2-330 (regional council cannot be given taxing authority pursuant to R.C. 
167.03(C) as such authority wouJ,J make it, in effect, a governmental subdivision 
rather than a council of subdivi:iions). But see R.C. 2744.0l(F) (regional council is 
political subdivision for purpo!':es of tort liability provisions under R.C. Chapter 
2744); Op. No. 71-010 (noting that regional councils have no power to tax, bu\: 
finding that regional councils are a subdivision for purposes of the sales tax 
exemption in R.C. S739.02(8)(1)). 

As the exclusion analysis of Spitaleri is not helpful, I turn to the analysis 
utilized in In Re Appec.l of Ford and Op. No. 8S-012 and I will examine whether 
employees of a regional council composed of community mental health districts can 
be considered to be "in the service of" the state or county.14 The court in In Re 
Appeal of Ford, 3 Ohio App. 3d at 420, 446 N.E.2d at 218, concluded that, "service 
of the state" as used in R.C. 124.01 requires both employment by a state agency and 
compensation in whole or in part by 1tate funds. The court concluded ~hat the State 
Teachers Retirement Board qualifies as a state agency because it is "a public agency 
created by statute to exercise a certain portion of the sovereignty of the state as 
authorized by sta.:ute..••Clearly the State Teachers Retirement Board exercises its 
powers throughout the state." In re Ford, 3 Ohio App. 3d at 418, 496 N.E.2d at 
216; accord 1972 Op. Att'y Gen. No. 72-035 (syllabus) (instrumentality of the state 
is a public agency with state-wide authority). The regional council of governments 
you wish to form obviously does not have state-wide authority. In this respect, it is 
similar to a regional organization for civil defense. See Op. No. 85-012 at 2-47 
(describing a regional organization for civil defense as follows: "its functions are 
related to these subdivisions [which create it) and its responsibilities are focused on 
the geographical area in which those subdivisions are located"). As the regional 
council ts not a state agency, its employees, like those of the regional council for 

14 Obviously such employees are not "in the service of" a city, city health 
district, general health district, or city school district; therefore, I will not 
include these entities in my discussion. 
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civil defense, can not be "in the service" of the state and I need not proceed further 
to examine the source of their compensation. 

Next, by applying the same analysis, I can examine whether employees of 
such a regional council may be considered to be "in the service" of the county. The 
regional council is created by community mental health service districts. Although 
the employees of community mental health service districts are In the service of the 
county for purposes of R.C. 124.01,15 I have already determined that for purposes 
of forming a regional council of governments, pursuant to R.C. 167.01, community 
mental health service districts act as political subdivisions In their own right and not 
as county agencies. Even If I were to assume arguendc•, that for purposes of 
determining the status of regional council employees under R.C. Chapter 124 I 
should treat community mental health service districts as county agencies, it does 
not follow that a regional council formed by such districts would also be a county 
agency. 

Again, I find the comparison of a regional council of governments with a 
regional civil defense organization to be helpful. One of my predecessors in 
characterizing a regional civil defense organization, formed pursuant to R.C. 
5915.07, concluded: 

[l]t would seem that a regional organization [for civil defense] is 
established as a semi-autonomous entity having an existence apart 
from and in a sense independent of the several subdivisions which 
joined In its creation. 

It requires little imagination to envision the utter futility of 
attempting to operate such an organization as though it constituted a 
subordinate administrative agency of each of the several subdivisions 
concerned. 

1954 Op. Att'y Gen. No. 4224, p. 460 at 464-465; accord Op. No. 85-012; 1983 Op. 
Att'y Gen. No. 83-057. I am aware that the purpose and functions of a regional civil 
defense organization are defined by statute, see R.C. 5915.07, as is the case with 
numerous other regional agencies formed by the voluntary joint action of political 
subdivisions. See, e.g., R.C. Chapter 4582 (port authorities); R.C. Chapter 308 
(regional airport authorities); R.C. 339.21 (distrit:t tuberculosis hospital). To the 
extent that the purpose and functions of a regional council of governments are 
defined primarily by the member subdivisions themselves, a regional council has less 
autonomy from its members than do these other types of regional organizations. 
Nonetheless, the provisions of R.C. Chapter 167 do create an entity distinct from, 
rather than subordinate to, its members by providing organizational characteristics 
similar to the characteristics which were relied on in 1954 Op. No. 4224 to analyze 
the regional defense organization. Pursuant to R.C. 167.04, a regional council is 
governed by its own by-laws and governing body. R.C. 167.04(B) provides that a 
regional council shall have its own fiscal officer, "who shall receive, deposit, invest 
and disburse the fl!nds of the council in the maMer authorized by the by-laws or 
action by the council." 

I note further tha·t, pursuant to R.C. 167.0S, the council by-laws may 
authorh:.e the council to employ its own staff or that, pursuant to R.C. 167.06, 

IS Op. No. 81-100 at 2-379 n. 4 states: 

Although It appears to be far from clear whether single and joint 
communit:i, health service districts are independent subdivisions, 
or part of a county, the General Assembly has evidently 
determined that such districts are not independent, but rather 
part of one of the subdivisions listed in R.C. 124.01 and R.C. 
124.11. R.C. 124.11, as amended by Am. Sub. S.B. 160, now 
includes executive directors, deputy directors, and program 
directors employed by mental health boards, and their 
secretaries, in the unclassified service, under division (A)(l 9). 
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member subdivisions may provide their own persoMel to perform services for the 
council. I conclude that if the by-laws of your regional council authorize the council 
to employ its own staff and to pay such staff from council funds, such employees are 
in the service of the council and not in the service of the community mental health 
service districts.16 Therefore, the employees of the regional council are not in 
the service of the state or county for purposes of R.C. Chapter 124 and are not 
members of the civil service. 

PERS is established and governed by R.C. Chapter 14S. R.C. 14S.03 states in 
part: "A public employees retirement system is hereby created for the employees of 
the state and of the several local authorities mentioned in section 14S.01 of the 
Revised Code. Membership in the system is compulsory upon being employed .... " 

R.C. 14S.01 defines public employees as follows: 

As used in this chapter: 
(A) "Public employee" means: 
(1) Any person holding an office, not elective, under the state or 

any county, municipal corporation, park district, conservancy district, 
sanitary district, health district, township, metropolitan housing 
authority, state retirement board, Ohio historical society, public 
library, county law library, union ceme!ery, joint hospital, institutional 
commissary, state university, or board, bureau, commission, council, 
committee, authority, or administrative body as the same arc,, or have 
been, created by action of the general assembly or by the legislative 
authority of any of the units of local government named in this 
dM,ion, or employed and paid in whole or in part by tM state or any 
of tM authorities named in this division.... (Emphasis added). 

As I noted in my discussion of the civil service statua of regional council 
employees, a regional council may hire its own employees and pay them from 
regional council funds. See R.C. 167.04(B); R.C. 167.0S. Since, for purposes of 
R.C. Chapter 14S, employees are included within the definition of "public employee" 
by virtue of being employed and paid by "any of the authorities named" in R.C. 
14S.Ol(A), the relevant inquiry is whether a regional council of governments is one of 
the authorities named in R.C. 14S.0l(A). Clearly, a regional council is not one of the 
authorities specifically listed by title. Nor is a regional council created by the 
general assembly. Pursuant to R.C. 167.01, a rc1gional council is created by the 
voluntary agreement of its member subdivisions. Thus the relevant inquiry is further 
narrowed to whether a regional council created by the agreement of several 
community mental health boards is a "council ... created...by the legislative authority 
of any of the units of local government named" in R.C. 145.0l(A). The employees of 
a community mental health board are included in PERS because the community 
mental he'l~h board is, itself a board created by the general assembly, 
R.C.340.02, but a community mental health service district is not a unit of local 
government listed by name in R.C. 145.0l(A). It is not clear from the language of 
R.C.145.0l(A) whether the General Assembly intended to include in the PERS system 
a council created by a board which is itself created by the General Assembly. The 
question becomes whether the scope of R.C. 145.0l(A) is broad enough to include 

16 Conversely, if the member community mental health set"iice districts 
choose to provide the services of their own persoMel ti:, the regional council, 
plD'Suant to R.C. 167.06, those individuals would remain employees of their 
respective community mental health boards and, therefore, would be 
members of the civil service. 

17 Pursuant to R.C.340.02, county commissioners and the director of 
mental health have authority to appoint the board members. Neither the 
commissioners nor the director, howiever, control the existence of the 
board. Thus, they caMot be said to create the board for purposes of R.C. 
14S.0l. 
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such a "third generation" political entity.1 8 R.C.145.0l(A) states that "[i)n all 
cases of doubt, the public employees retirement board shall determine whether any 
person is a public employee, and its decision is final." See also 1975 Op. Att'y 
Gen. No. 75-075, at 2-301 ("[i]n those cases in which an individual does not fit 
squarely within one of the several classes described therein, R.C.145.01 expressly 
provides that the public employees retirement board shali determine .... "). I 
conclude, therefore, that the determination of whether an employee of a regional 
council of governments created by community mental health boards is a public 
employee for purposes of R.C. Chapter 145 lies within the sound discretion of the 
public employees retirement board and I decline to infringe upon the board's 
authority In this matter. 

Your fourth question asks whether the executive directors of the member 
community mental health boards may serve as representatives of their respective 
boards on the regional council board. Representation on the council is governed by 
R.C. 167.02, which states, In pertinent part: 

(A) .... Representation on the council may be In the manner as 
provided in the agreement establishing the council. 

(B) If the agreement establishing the council does not set forth 
the manner for determining representation on the council such 
representation shall consist of one representative from each ... political 
subdivision entering into the agreement, or subsequently admitted to 
membership in the council. The representative from each 
member ... political subdivision shall be elected chief executive thereof, 
or, if such ... politlcal subdivision does not have an elected chief 
executive, a member of its governing body chosen by such body to be 
Its representative. {Emphasis added). · 

Pursuant to R.C. 167.02, unless the agreement creating the regionJl council provides 
otherwise, a member sutKivlslon must be represented either by its elected chief 
executive or a member of Its governing body elected by that body. The executive 
director of a community mental health board is an employee of the board, see 
R.C. 340.03(B) (the community mental health bo;:rd is required to employ a 
professional to serve as e;;:ecutive director); R.C. 340.04(B) (duty of the executive 
director to serve as executive officer of the board); thus the executive director Is 
neither elected nor a member of the board. See also R.C. 340.02 (establishing 
board membership). I conclude, therefore, that the exticutive director may rEpresent 
a community raental health board en the regional council only if such representation 
is expressly provided for in the agreement which establishes the regional council. 

I understand that your question also reflects a concern that allowing the 
executive director of a community mental health board to represent that board on 
the regional council would violate the conflict of interest ;,rovlsions of R.C. 340.02. 
R.C. 340.0:t states, in pertinent part, that "[no] member or employee of a 
community mental health board shall serve as a m~mber of the board of any agency 
with which the mental health board has entered into a contract for the provision of 
services or facilities." (Emphasis added.) However, R.C. 167.07 states: 

Membership on the [regional] council [of governments] and 
holding an office of the council does not constitute the holding of a 
public office or employment within the meaning of any section of the 
Revised Code. Membership on the council and holding an office of the 

18 I am aware that t!i~ 1•~/nitlons In R.C. 14S.0l have bP.en construed 
broadly. See, e.g., State ex rel. Boda v. Brown, 1S7 Ohio St. 368, 105 
N.E.2d 643 (19S2). In 1985 Op. Att'y Gen. No. 8S-012, I concluded that a 
regional organization for civil defense, which Is formed by two or more 
counties, Is within the language used by R.C. 145.0l(A). Counties, however, 
are specifically named in R.C. 145.0l(A). I am not aware of any opinions in 
which the creation of an authority raised any issue as to whether it was 
properly included within the definitions. 

September 1989 

http:R.C.145.01
http:entity.IS


OAG 89-063 Attorney General 2-284 

council i;hall not constitute an interest, either direct or indirect, in a 
contract or expenditure of money by any municipal corporation, 
township, special district, school district, county, or other polttical 
subdivision. No member or officer of the council shall be dlsqualtfied 
from holding any publtc office or employment, nor shall such member 
or officer forfeit any such office or employment, by reason of his 
position as an officer or member of the c:ouncil, notwithstanding any 
law to the contrarv. 

1n determining whether the provlsions of R.C. 167.07 create an exception to the 
conflict of interest provisions of r:..c. 340.02,19 I am guided by the rule of 
statutory construction set out in R.C. 1.51, which states: 

If a general provision conflicts with a special or local provision, 
they shall be construed, if possible, so that effect is given to both. If 
the conflict between the provisions is irreconcilable, the special or 
local provision prevails as an exceptiori to the general provision, unless 
the general provision is the later adoption and the manifest intr..lt is 
that the general provision prevail. 

See Leach v. Collins, 123 Ohio St. S30, S33, 176 N.E. 77, 78 (1931) (adopting the 
definition in Rodgers v. United Statu, 18S U.S. 83 (1902) that a general statute is 
one whose terms are "broad enough to include the matter provided for in the 
special"). 

It is clear under the facts you have presented that the community mental 
health boards intend to contract with the regional council for services and facilities. 
Pursuant to R.C. 167.07, a community mental health board representative on the 
council would not be considered to have any interest in that contract. However, 
R.C. 340.02 prohibits community mental health board members or emplo,vees from 
serving on the board of a contract agency, regardless of whether the incli'l'idual has 
any actual interest in the contract, 1981 Op. Att'y Gen. No. 81-101 at 2-386, and 
would still require an executive director to forfeit his publtc employment with the 
community mental health boa."d because of his position on the regional council. Thus 
there is an irreconcilable conflict between R.C. 167.07 and the forfeiture provision 
of R.C. 340.02. I find that R.C. 340.02 is a general provision in that it prohibits the 
service of members and employees of a community mental health board on the 
boards of all contract agencies. R.C. 167.07 is a specia1 provision, in that it affects 
members and employees of community mental heah:, boards only with regard to 
regional '-'Ouncils, which would otherwise be included within the terms of R.C. 
340.02. The confllct provisions of R.C. 340.02, 1979-1980 Ohio Laws, Part I, 512 
(Am. Sub. S.B. 160, eff. Oct. 31, 1980), were enacted subsequent to R.C. 167.07, 
1967-1968 Ohio Laws, Part I, 213 (Am. Sub. S.B. 266, eff. Nov. 17, 1967). The 
languagt.: of R.C. 340.0l is clear and demonstrates a legislative intent to 1..,Jd 
community mental health board members and employees to a higher standard than 
the common law rule of conflict of interest. Op. No. 81-101 at l-38S n.1. However, 
I find no manifest intent to override the exception created in R.C. 167.07 for service 
on a regional council or governments. On the contrary, the language in R.C. 167.07 
is much more emphatic, giving the terms of R.C. 167.07 precedence over "any 
section of the Revised Code" and "any law to the contrary." It is an established 
principle of statutory construetion that "it will be assumed that the General 
Assemllly has knowledge of prior legislation when it enacts subsequent legislation." 
State v. Fron, S7 Ohio St. ld 121, 12S, 387 N.E.ld 23S, 238 (1979). The language 
of R.C. 167.07 also clearly meets the standard set by the court in the case or St,<t.e 

19 I note that conflict of interest analysts Is applicable to a public officer 
or employee who holds a C?ncurrent private position, u well u to a public 
officer or employee who holds another publlc office or employment, ,ee 
e.g., 1979 Op. Att'y Gen. No. 79-0S5. When both positions are publtc, the 
seven-step compatibility analysis set forth tn 1979 Op. Att'y Gen. No. 
79-111 Is also applicable. R.C. 167.07 clearly states that membership or 
holding an office on a regional council does not constitute a public position. 
Thus a compatibility analysis is not necessary to the consideration of your 
question. 
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ex rel. Stanto,i v. Andrews, 105 Ohio St. 489, 138 N.E. 873 (1922) (syllabus,
paragraph two):20 

A statute in order to be held an exception to the general provisions of 
another co11ferring power and limitation of power on an administrative 
board, must be couched in language so clear and unambiguous as to be 
free from doubt as to the intent of the legislature In declaring it to be 
an exception. 

This conclusion is further supported by the purpose reflected in the statutory 
scheme govt!rning regional councils. A regic.nal council, by definition, is composed 
of political subdivisions and a council perform~ services for its members either by 
virtue of the originating agreement or subsequent contracts. It is equally obvious 
that a political subdivision can be present and act as a member of the regional 
council only through the agency er a properly de,,ignated Individual. Because of the 
contractual nature of the relationship between a regional council and its member 
subdivisions, h would be extremely difficult for the .members to represent 
themselves on the council without violating compmlbllity and conflict of Interest 
standards, without the exceptions provided by R.C. 167.07. To interpret R.C. 340.02 
as preventing board members or employees of a community mental health district 
from representing the district on the regional council would, as a practical matter, 
prevent the formation of the council. I find nothing in the language of R.C. 340.02 
to indicate that the General Assembly intended such a result. On the contra1y, R.C. 
167.02(B) provides that the chief executive or a member of the governing body of a 
member shall automatically be the member's represent~tive unless alternative 
provisions are made. It is reasonable, therefore, to assume, in light of the purposes 
of R.C. Chapter 167 and absent manifest intent to the contrary, that the General 
Assembly did not intend that the conflict of interest provisions of R.C. 340.02 would 
prevent community mental health board members or employees from rtipresenting 
the board on a regional council of governments. 

I note that my consideration of the question of conflict of interest does not 
constitute an opinion on the ~ppllcabillty of the provisions of R.C. Chapter 102, R.C. 
2921.42, or R.C. 2921.43 governing ethics, conmct of Interest or financial disclosure 
with regard to public employees. Pursuant to ii.C. 102.08, the authority to render 
advisory opinions on these· sections of the Revilled Code 11 vested In the Ohio 
Ethics C~l!!::;::sion. See, e.g., 1987 Op. Att'y Gen. No. 87-025 (syllabus, 
paragraph three) ("[b]ecause R.C. 102.08 arants the Ohio Ethic, Commlulon 
authority to render advisory opinions Interpreting R.C. 2921.42, the Attorney 
Geineral will not also render opinions construing R.C. 2921.42"). 

I ~urn now to your final question which asks whether the auditor of the 
county in which the facility Is to be located may serve as the fiscal officer of 
the regional council. R.C. 167.04(B) states that: 

The by-laws of the council shall provide for the appointment of a 
fiscal officer who may hold any other office or employment with the 
council, and who shall receive, deposit, invest, a.nd disburse the funds 
of the council In the maMer authorized by the by-laws or action by the 
council. 

The regional council may, pursuant to R.C. 167.05, employ necessary staff or, 
pursuant to R.C. 167.06, accept the services of persoMel of the members. As I have 
just discussed in your previous question, R.C. 167.07 permits a public officer to hold 
an office of the regional council. Thus R.C. Chapter 167 neither requires nor 
precludes appointment of a county auditor as the council fiscal officer. 

20 I note that Stanton has been overruled in part by State ex rel. 
Corrigan v. Yoinov!!!h, 41 Ohlo St. 2d 157, 160, 324 N.E.2d 285, 287 
(1975). The effect o~ Corrigan is limited to paragraph four of the 
syllabus in Stanton and has no bearing on the rule of statutory 
construction stated in paragraph two. 
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The county auditor, however, is a creature of statute and may exercise only 
such powers as are expressly delegated by statute or necessarily implied therefrom. 
State ex rel. Kuntz, 130 Ohio St. 84, 197 N.E. 112 (193S) (syllabus, paragraph one). 
Thus, pursuant to R.C. Chapter 317, the auditor serves as the fiscal officer of the 
county, State ex rel. Morgenthaler v. Crites, 48 Ohio St. 142, 172, 26 N.E. 1052, 
1059 (1891), and also Is designated by other statutes to serve as the fiscal officer of 
certain multi-county districts. See, e.g., R.C. 343.0l(B) Ooint solid waste 
management district); R.C. 21S1.3414 (juvenile detention home district); R.C. 
3709.10 (combined general health district). R.C. 340.10 states: 

The county auditor or, in a joint-county community mental 
health service district, the auditor of the county, the treasurer of 
which has been designated in the agreement between the counties of 
foe district as custodian of the community mental health funds, is 
hereby designated as the auditor and fiscal officer of a community 
mental health district or joint-county district. 

I find no authority in R.C. 340.10 for a community mental health board to assign 
additional tasks to the auditor. As my discussions of your previous questions have 
shown, a regional council of governments compo~e.! of community mental health 
service districts is not itself a community mental health service district. A 1·egional 
council, therefore, i1 not entitled to the services of the auditor in his capacity as 
fiscal officer of a community mental health service dlstrlct pursuant to R.C. 
340.10. Such a regional council is not a county agency nor is it required to place its 
funds in the custody of the county treasur~r. Therefore the regional council is not 
entitled to the services of the auditor in his capacity as the fiscal officer of the 
county treasury. I thus conclude in response to your last question that a county 
auditor may not be appointed as the fiscal officer of a regional council of 
governments composed of community mental health service districts. 

Based on the foregoing it is my opinion, and you are hereby advised, that: 

1. Pursuant to R.C. 167.01, single and joint-county community 
mental health service districts may entor into an agreement with 
each other to establish a regional council of governments for the 
purpose of planning, organizing and funding an inpatient 
adolescent mental health center, provided that the agreement is 
consi ■ tent with any applicable regulations luued by the 
department of mental health pursuant to R.C. 340.03 and R.C. 
5119.61(A); the department of mental health ha1 approved the 
center u a part of each dl1trict'1 plan pursuant to R.C. 
340.03(A)(3) and R.C. 5119.61(L); and the authority granted the 
regional council does not violate R.C. 167.03(0) by displacing the 
individual boards in the exercise of their duties as planning 
agencies pursuant to R.C. 340.0l(A). 

2. Pursuant to R.C. 167.0J(C) and R.C. 167.08, a regional council of 
governments may directly operate an inpatient adolescent me-ntal 
health center on behalf of its member community mental health 
boards, if each board has received approval pursuant to R.C. 
340.0J(G) to directly operate such a facility and if the provision 
of services in a consolidated setting ia an approved part of each 
member board's plan pursuant to R.C. 340.03(A)(3) and R.C. 
5119.61(L). 

3. Employees of a regional council of governments established 
pursuant to R.C. 167.01 by commwiity mental health service 
districts established pursuant to R.C. 340.01 are not in the "civil 
service" as defined in R.C. 124.0l(A). 

4. The question of whether employees of a regional council of 
governments which is composed of community mental health 
service districts established pursuant to R.C. 340.01 are "public 
employees" as defined in R.C. 14S.Ol(A) must be determined in 
the first instance by the public employees retirement board. 
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S. Pursuant to R.C. 167.02, an executive director employed by a 
community mental health board pursuant to R.C. 340.0J(B) may 
serve as the board's representative on a regional council of 
governments only If such representation is expressly provided for 
in the agreement which establishes the regional council. 

6. Pursuant to R.C. 167.07, an executive director employed by a 
community mental health board does not violate R.C. 340.02 by 
representing the board on a regional council of governments 
which provides services to the board. 

7. A county auditor may not be appointed to the position of fiscal 
officer of a regional council of governments, pursuant to R.C. 
167.04, when the regional council of governments is composed of 
community mental health ser,1lce districts established pursuant 
to R.C. 340.01. 
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