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has been provided by the board of education, and the action necessary in the premises 
can be had by a resolution spread upon the minutes of such board of education and 
passed by a majority vote, and thereupon-the clerk of the board of education of such 
school district shall perfonn all the services and duties of such treasurer. 

2. The express repeal of a section of the statutes providing for the appointment 
of a treasurer of the bo2.rd of education cannot be held to work an implied repeal of 
the various sections conferring power upon and assigning duties to the clerk of the 
board of education, in view of the expi·ess provisions enacted at the same time whereby 
such clerk of the board of education succeeded to those very powers and duties. These 
provisions are thus specifically kept in fore~ and effect, and in assigning the duties of 
the treasurer of a board of education to the clerk of such board of education, no re
pealed statute was revived or attempted to be revived as were the facts involved in 
the case of Godfrey vs. O'Brien, 95 0. S., 166. 

1466. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

COUNTY BOARD OF EDUCATION-COUNTY SC~OOL DISTRICT RE
DISTRICTED-DATE EFFECTIVE-WHEN PRESIDENTS OF BOARDS 
OF EDUCATION MAY ELECT DISTRICT SUPERINTENDENT IN 
NEW DISTRICT-WHEN DISTRICT SUPERINTENDENT NOT QUALI
FIED-WHEN MAJORITY OF PRESIDENTS OF BOARDS OF EDUCA
TION MAY CALL MEETINGS. 

1. Where a county board of education has redistricted the county school district 
into new supervision districts, such division is effective as of the following September 1st, 
but there is no prohibition in the law against the presidents of the boards of education in 
such supervision district electing the district superintendent in the new disiric~ soon after 
such new district has been created by the county board of education. The contemplation of 
the law is that this duty should be pmjormed by the electing body in the new supervision 
district and the county board of education shall perform such duty only where such electing 
body has failed to elect a district superintendent before the first day of September. 

2. Where a person has been elected as a district superintendent by the electing body 
provided for in sedion 4739 G. C., and such person is thereafter found not qualified for such 
position as required by the statutes (4744-5 G. C.), it is the duty of such electing body prior 
to the beginning of the school year on September 1st to elect a new district superin
tendent, who is qualified, and a meeting for this purpose should be called in the manner 
provided for in sedion 4742 G. C. 

3. Where the president of the board of education in a village or rural district having 
the largest number of teachers in a supervision district, refuses to issue a call for the meeting 
of the presidents of the boards of education in such supervision district as provided for in 
section 4742 G. C., then a majority of the personnel in such eleding body in such district 
can call themselves together for the purpose of performing the duties placed upon them by 
the statutes. 

CoLUMBus, Omo, July 29, 1920. 

HoN. CARROLL A. STUBBs, Prosecuting Attorney, Celina, Ohio. 
DEAR Sm:-Acknowledgment is made of the receipt of your letter of July 12th, 

requesting the opinion of this department upon the following: 
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"The county board of education of Mercer county recently redistricted 
the county making three school districts instead of four as formerly, l!.ction 
beinF: under section 4738-1, 107 0. L., 622. 

1. The question now arises as to whether or not these boards of educa
tion of the new distric~s are governed by section 4742 in the electing of district 
superintendents for these new districts, being newly created districts and not 
being a question of electing a successor. 

2. Funher, section 4738-1 sets forth that the newly created districts arc 
effective as of September 1st following their creation. Have these new districts 
powet to elect a superin~endent before that date as provided by section 4742 
or in any other manner? If not power to elect before that time may the county 
board elect a district superiniendent for such district as provided in section 
4741 before the new district has an opportunity to act? 

In one of the Mercer county districts thus newly created a district super
intendent was elected a month ago and was later found to be unqualified for the 
position. May this board now act under section 4742 and call another meeting 
or have they no power to act until September 1st? The president of the 
district having the most teachers refuses to call another meeting claiming he 
has already called the only meeting required by law. The county board 
seems to want to have the district to elect their own superintendent if there is 
any provision by law whereby it may be properly done." 
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It is noted you refer to section 4738-1, 107 0. L., 622. An examination of the 
act appearing on page 622, 107 0. L., shows that section 4738 G. C. was supplemented 
in that Bet by the enactment of section 4738-1, but such supplementary section on 
examination is found to be exactly the same language as that occun-ing in section 
4738 G. C. itself. Therefore, since the supplemental section is exactly the same lan
guage as the main section (4738) itself, rE>ference will be made herein to section 4738, 
as regards prior holdings of this department, the language of both sections enacted 
being identical. 

Section 4738 (106 0. L., 396), reads in part as follows: 

"The county board of education shall divide the county school district, 
any year, to take effect the first day of the following September, into supervision 
districts, each to contain one or more village or rural school districts • * "' " 

The important part as regards the question st h:J.nd, appel.'ring in section 4738, 
is that the county board of education can divide the county school district in any year, 
but that such division when once made shall not take effect until the first day of the 
following September. In providing for the election of a district superintendent to 
supervise the school ten-itory provided for in section 4738, the intent of the General 
Assembly ns to who should select this district superintendent is set out in section 4739 
G. C., which reads as follows: 

"Sec. 4 739: Each supel"Vision district shall be under the direction of 
a district superintendent. Such district superintendent shall be elected by 
the presidents oi the village and rural boards of education within such dis
trict, except that where such supervision district contains three or ,css rura~ 
or villnge school districts the boards of education of such school district in 
joint session shall etect such superintendent. The district superintendent 
sha1l be employed upon the nomination of the county superintendent but the 
board electing such district superintendent may by a majority vote elect a 
district superintendent not so nom.ipated." 
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"Sec. 4741: The first election of any district superintendent shall be 
for a term not longer than one year, thereafter he may be re-elected in the 
same district for a period not to exceed three years. Whenever for any cause 
in anJ district a superintendent has not been appointed by September first, 
the county board of education shall appoint _such superintendent for a term 
of one year." 

"Sec. 4742: Not less than sixty days before the expiration of the term 
of any district superintendent, the ptesidents of the boards of education 
within such supervision district,. or in supervision districts which contain three 
or less _village or rural districts, the boards of education of such d4:;trict shall 
meet and elect his successor. The president of the board in the village or 
rural distlict having the largest number of teachers shall issue the call giving 
at least ten days' notice of the tin:e and place of meeting. He shall also act 
as chaitman and certify the results of such meeting to the county board of 
education." 

Your question is whether section 47 42, supra, governs in the case of a new dis
trict in the election of its district superintendent, having in mind that section 4738, 
supra, says that "the county board of education shall divide the county school dis
trict * * * to take efiect the first day of the following September, in supervision 
districts * * * " It may be said that a strict construction of these three sections 
might show that if the action of the county beard of education in dividing the county 
school district was to take effect the first day of the following September," then such 
district newly created would not be in existence at all for any purpose. prior to such 
first day of the following Septem!Jer. This construction would mean, then, that even 
though the county board of education had divided the county school district as early 
as January in any year, the choice of a superintendent for that district might have to 
wait until the first day of the following September if it was intended that the pres
idents of the boards of education, located in such supervision district, should elect 
the district superintendent for that distl·~ct. As heretofore pointed out, it seems 
apparent in several sections that the whole plan was that there should be a measme 
of local self governrr.ent in the local supervision district in providing that the district su
perintendent should be elected by the presidents of the village and rural boards of 
education within such district, except that whete such supervision district contains 
three or less rural or village school districts then all of the members of the boards of 
education, located in such school districts comprising the supervision district, shalt 
meet in joint session and elect the district superintendent. (4739). This, then, 
seems to have been the intent of the general assembly, that even though section 4738 
says that the division shall take effect the first day of the following September, it pos
sibly did not mean that all arrangements for the schools in that supervision district, 
starting with the first day of September. shou)d be put off until that date. If it were 
put off until that time. it would be contrary to good school administration in having 
the organization of the district ready, becat:se it must be adinitted that if the dis
trict went into effect on September 1st and the district presidents received their power 
fwm that date, then theywould have to elect a district superintendent immediately 
in o~er to have such official ready with the ope;ning of the schoois, which Inight start 
in the very first week of September, that is within a few days. .That view certainly 
was not the intent of the general assembly when it enacted the sections which you 
cite. The idea seems to have been that the county board of education, as mentioned 
in section 4741 G. C., should act only when the proper persons in the district itself 
bad failed for some reason or other prior to September 1st. 

"\Vbenever for any cause a district superintendent has not been ap
pointed by September 1st in the manner provided in section 4739 G. C., 
" * * the county board of education, acting under authority of section 
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4741 G. C. * * * shall appoint such superintendent for a term of one 
year." (Opinion 913, Vol. 2, page 1956, Opinions of the Attorney-General, 
1915.) 

"* * * it will readily appear that the election of district superinten
dents devolves primarily upon the presidents of the boards of education of 
the several viVage and rural school districts constituting the supervision dis
trict, * * * 

District superintendents are therefore not subject in the first instance 
to e\~ction, appointment or employment by the county board of education. 
It is only when by reason of the failure of the presidents of the boards, or the 
boards of education fail or refuse for any cause to elect or appoint a district 
superintendent for any supervision district, that the county board of educa
tion is authotized, ex officio, to exercise that function. When so acting, 
the county board of education is rather acting instead of the otherwise consti
tuted authority, and when a district SLlperintendent is so elected and his com
pensation determined, * * " the county board of education then loses 
all authority or jurisdiction in the matter. * * *" (Opinion 1747, Vol. 
2, page 1128, Opinions of the Attorney-General, 1916.) 

"Section 4742 G. C., supra, clearly requires that all district superin
tendents shall be elected prior to sixty days before September 1st each year, 
so that it is contemplated that on August 1st of each year the number and 
compensation of district superintendents will have been finally determined. 
* * * All electio;ns of district superintendents should be made before 
July 2d of each year, and it is upon the election so made that the certification 
on or before August 1st, reqnired by section 4744-2 G. C., supra, is required 
to be made." (Opinion 2069, Vol. 2, page 1858, Opinions of the Attorney
General, 1916.) 

"Money paid to a district Superintendent for services rendered prior to 
the beginning of school for which he was hired, is an illegal payment and should 
be recovered." (Opinion No. 334, Vol. 1, p. 891, Opinions of the Attorney
General, 1917.) 
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The language of the above syl_labus of opinion 334 indicates that there was no 
objection to and that it was intended for the district superintendent to be employed 
prior to the beginning of the school year, that is, September 1st, but even though 
employed prior to that time, he is not entitled to any payments for services rendered 
during the period of the time of his contract and the actual beginning of his work on 
September 1st. The inference to be drawn from the opinion above quoted is that 
it was proper for the district presidents to choose a district superintendent, for in this 
case in Hardin county the county board of education divided the county into super
vision districts on June 19, 1915. thus creating new supervision districts. There
after, between said June 19, 1915, and August 1, 1915, the presidents of the boards of 
education met and elected district superintendents in each of the four supervision 
districts newly created. More than likely had this been error in the opinion of the 
Attorney-General, at that time, it would have been pointed out that such elections 
were illegal on the ground that the provision was effective as of September 1st. On 
the contrary, the action of the presidents of the boards of education in the districts 
interested appears to have been approved by the Attorney-General as being entirely 
regular. 

In opinion No. 1252, appearing at pP.ge 769, Vol. I, Opinions of tho Attorney
General, 1918, the following language occurs: 

"* * * the new supervision district, as formed by the county board 
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of education must employ a district superintendent for such new supervision 
district * * *, and the next question to be determined is whether or not 
such new supervision district mr.y hire a superintendent for more than one 
yer.r " * * Whenever :>. supervision district is chr.nged either by t>.rlding 
to such district or by t~.king from such district any territory of the county 
school district, then the supervision district is r. new district, thr.t is, it is a 
different district from wh~.t it was before such redistricting wn~ hr.d, * * * 
each supervision district when so formed shP.ll elect r. district superintendent 
" * * Wl±cn, then, a new ~>upervi_~ion district i5 formed by r.dding to tm 
old supervision district another district, the electing body is 2. new electing 
body and it will be the first election for such new electing body. Thr.t some 
of the electing body hr.d p?.rticipr.ted in r. previous election of r. district superin
tendent cr.nnot, in any m2.nner, r.ffect the stt>.tus of the body r.s r. whole " 

"Where a di&rict superintendent is no, elected by the electing body of a super
vision district for any reason prior to September 1st in any year, then the 
county board shall appoint a district superintendent for such district for the 
term of one year." (Opinion 1461, Vol. 2, page 1182, 1918.) 

In arriving at the above syllr.bus the attorney-general also said in the body of 
such opinion' 

"If the schools * " * contain not less thr.n thirty teachers, and if, 
when Luea':l county school district wr.~ redistricted into supervision districts, 
it was the intention of the county boa~d to ci·eate a supervision district of 
said rural and villnge districts, then ::md in tht>.t event the boards of edu. ation 
of said districts could select the district superintendent, provided the same was 
done prior to the first day of September. If, however, for any cause a district 
superintendent hr.s not been appointed by September first by the loe.'\l boards, 
then under section 4741 the county board of education must appoint such 
superintendent for a term of one year." 

In opinion No. 176, issued by this department on April 9, 1919, and r.ppearing 
at page 298, Vol. I, Opinions of the Attorney-General, l!l19, the following lnnguage 
occurs in two branches of the syllabus of such opinion, to wit· 

"3. Following a redistricting of a county school district, the meeting 
of the presidents of village and rural school boards in r.ny supervision dis
trict for the purpose of choosing a district superintendent must be cr.lled by the 
president of the local district h:wing the most ter.chers in such supervision 
district, and not less than ten day's notice of such meeting sh2.1l be given to 
all presidents in such supervision district. 

* * * * 
5. A county school district c::mnot be redistricted into supervisiOn 

districts and district superintendents in such new districts chosen on the sr.me 
day, and the election of district superintendents on the same dr.te r,s the re
districting, is illegt>J." 

In opinion No. 705, issued under dr.te of October 15, 1917, and r.ppearing r.t page 
1912, Vol. 2, Opinions of the Attorney-General for 1917, the syl!r.bus rends: 

"\Vhere a vacancy occurs in the position of a district su,perintendent 
the same is filled by the electing power, that is, by the presidents of the boards 
of education, or the members thereof, as the case may be, and is IWt filled 
by the county board of educr,tion in the first instance." 

In the body of such opinion this langun.ge occurs' 
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"It is the duty of the county board of education to act in the election 
of a district superintendent only when the ·act is not perfonned by those 
persons who~e duty it is to perfonn same. In other words, when a super-

. vision district is fonned, the presidents of the board of education of such 
district * * * sh!lll elect a district superintendent. If for any cause such 
district superintendent is not elected by the first day of September * "' * 
then the county board of education shall perform the duty which the presidents or 
members of the various boards should have perfonned. 

* "' * Aside from mere supervision during the school session, it must 
be held that his (the district superintendent) position was created for the 
purpose, in part, of having the organization ready for reopening after September 
first * "' *." (Op. 104, p. 193, Vol. I, Opinions of the Attorney-General, 
1919.) 

"4. " "' * the electing body in such supervision district shall fix the 
compensation of the district superintendent as well as his tenn, which may 
be for a period not to exceed three years following his contract for one year." 
(Opinion 542, p. 941, Vol. 1, 1919.) 
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From the above holdings of this department on several occasions, though the specific 
question set out by you has never been passed upon directly by this department in an 
official opinion, it would appear that if the presidents of the local boards of education 
in a supervision district should -elect a superintendent of such district prior to September 
1st, such election would be legal, as they arc the personnel which is contemplated by 
the law to do the electing of district superintendents; if they have not performed this 
duty by September 1st, then the county board of education must appoint a district 
superintendent for a term of one year. 

In the closing paragraph of your letter you indicate that in one of these supervision 
districts of your county a district superintendent was elected by the presidents of the 
boards of education in that supervision district, but that later the district superinten
dent elected was found to be unqu~lified for the position. The statutes set out what 
are the qualifications for a district superintendent (4744-5 G. C.) and a person elected 
to such position who could not quslify under the law as to its requirements for such 
position, would therefore be illegally elected, that is, the presidents of the boards of 
education in the district had committed sn eiTor, possibly later discovered, and now 
desire to correct the matter. You indicate fmther that the county board of education 
desires to have the district to elect its own superintendent, which view is believed to 
have been the one in the mind of the Generr.l Assembly when the present school code 
was enacted. It is true that this gathering of the presidents of the boards of education 
in a supei'Vision district is not a board of education, in fact it has no particular name in 
the statutes, but it is at lcsst an electing body for that particular occasion and for the 
performr.nce of those duties set out in the law, and it is a well recognized rule that 
where a boa:·d or body finds it has committed euor snd desires to correct its records, 
it has full power so to do by a majority vote of sll of those who have a place in such 
body and if all have been properly notified of any and sll meetings. 

In your closing paragraph you also say· 

"The president of the district having the most teachers refuses to call 
another meeting." 

Such officci' being the person who is to call together these presidents of the various 
boards of education in the district for the purpose of choosing a district superintendent, 
should such official refuse to call this meeting or a subsequent one to correct the records, 
such presidents of the local boards would thus have no opportunity prior to September 
1st to carry out the intent of the General Assembly that the selection of a district 
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superintendent should be made in the first instance by the presidents of such local 
supervision district. Some opportunity or some method should exist for bringing 
them together for this purpose, where the president of the board in the village or rural 
district having the largest number of teachers has failed to issue such call. 

Should such local board of education president fail to call this meeting, the presi
dents of the boards of education in the district could call themselves together for neces
sary purposes as decided in opinion 515, issued July 23, 1919, and appearing at page 
877, Vol. I, Opinions of the Attorney-General for 1919, the second branch of the syllabus 
of such opinion reading as follows· 

"Where the county superintendent of schools has negLected and refused 
to call a meeting o; the presidents of the village and rural boards of education 
after January, for the purpose of electing the successor of a county board 
member whose term has expired, such district presidents can issue their own 
call for a meeting, giving reasonable notice to all district prestdents in the 
county school district, and a person receiving a majority vote of aU the village 
and rural districtS' of the county school districts, for the office of member of 
the county board of education, is a legal.ly el¢cted member of such county 
board of education." 

In arriving at such conclusion tEe following language also appears in the body 
of said opinion: 

"* * * The group of presidents is a continuing body that can be 
called into action on short notice, and the presidents come direct from the 
districts, that is, the people themselves. 

* * * Every opportunity should be given to these district presidents 
to eJect the members of the county board rather than to retard them, for they 
come direct from the peop1e, far more so than a county board * .. * " 

In the above opinion it appears thaJ the presidents in the supervision district 
can issue their own call for a meeting for the purpose of electing a member of the county 
board of education, and it would be onlv right and proper that in a supervision dis
trict where the president of the district having the most teachers had failed to call 
such meeting, such presidents could issue a similar call for a meeting to choose a dis
trict superintendent prior to Septemter Jst in order that the intent of the General 
Assembly should be carried out, that is, that the local community should in the first 
instance have the selection of the district superintendent rather than that the matter 
shoulp go after September 1st to the action of the county board of education. 

It is, therefore, the opinion of the Attorney-General that: 
(I) Whme a county board of education has redistricted the county school dis

trict into new supervision districts, such division is effective as of the following Sep
tember 1st, but there is no prohibition in the law against the presidents of the boards 
of education in such supervision districts electing the district superintendent in:,the 
new district soon after such new district has been created by the county boa1d of educa
tion. The contemplation of the law is that this duty should be pmformed by the 
e1ecting body in the new supervision district and the county boa1d of education shad 
perform such duty only where such electing body has failed to elect a district super
intendent before the first day of September. 

(2) Where a person has been elected as a district superintendent by the electing 
body provided for in section 4739 G. C., and such pe1son is thereaftei found not qual· 
ified for such position as ICquired by the statutes t4744-5 G. C.), it is the duty of such 
electing body prior to the beginning of the school year on September 1st to elect a new 
district superintendent, who is qt:alificd, and a meeting for this purpose should be 
called in the manner provided for in section 4742 G. C. 
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(3) Where the president of the board of education in a vilJage or rural district 
having the largest number of teachers in a supervision district, refuses to issue a call 
for the meeting of the presidents of the boards of education in such supervision dis
trict as provided for in section 4742 G. C., then a majority of the personnel in such 
electing body in such district can call themselves together for the purpose of perform
ing the duties placed upon them by the statutes. 

1467. 

Respectfully, 
JoHN G. PmCE, 

Attorney-General. 

ANTITOXIN-FREE DISTRIBUTION FOR TREATMENT OF DIPH
THERIA-SECTION 1261-29 G. C. {108 0. L. 241) REPEALS SECTIONS 
2500 AND 2501 G. C. 

Section 1261-29 t108 0. L. 241) is intended as a substitute tor sections 2500 and 
2501 G. C., and so repeals or supersedes said sections. 

CoLUMBUS, Omo. Julp 29, 1920. 

Slate Department of Health, Columbus, Ohio. 
GENTLEMEN:-Acknowledgment is made of the receipt of your request of recent 

date asking for an opinion of this department on the following matter: 

"Section 2500 and 2501 G. C. (0. L. 99, Vol. 19, section 1) p10vide for 
furnishing antitoxin for the treatment of diphtheria in persons in indigent 
circumstances where the antitoxin is furnished on application to a heal\th 
officer and ~ertification of indigency is made by the health officer to the county 
commissioners. 

Section 1261-29 (0. L., 108, Pt. 1, 241, section 14) provides that 'each 
district board of health shall provide for the free distribution of antitoxin 
for the treatment of cases of diphtheria and shall establish sufficient dis .. 
tributing stations to 1ender such antitoxin readily available in all parts of the 
dist1ict.' 

The question is now raised that the section just quoted impliedly re
peals sections 2500 and 2501, whereby the county commissioners are no longer 
required or authorized to pay for diphtheria antitoxin. This depa1 tment 
does not believe that there has been any such repeal and that until such 
time as city and general health district boards of health are provided with 
sufficient funds to carr.r out the provisions of 1261-29 that the county com
missioners can pay for antitoxin.'' 

Since your letter quotes section 1261-29 G. C. in full it will not be repeated. The 
other sections are as follows· 

"Sec. 2500. When a physician, regularly authorized to practice med
icine under the liiWS of this stv.tc, is called upon to trea.t a person suffering 
from diphtheria who is in indigent circumstances, or a child suffering from 
diphtheria whose p:wents are in indigent circumstances, and he is of the 
opinion th2.t antitoxin should be 2-dministered to such person or child or to 
others who m2.y h2.ve been exposed to the contagion of such disease, he may 
mP.ko application to any health officer within the county therefor. 


