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OPINION NO. 89·033 

Syllabus: 

1. 	 Pursuant to R.C. 4123.442(F), the Bureau of Workers' 
Compensation, wtth the approval of the Indultrial Commission of 
Ohio, may enter into an agreement with the Ohio Building 
Authority for the ale thereto of the W.O. Walker Industrial 
Rehabnttation Center and the J. Leonard Camera Industrial 
Rehabilitation Center. In accordance with Ohio Const. art. vm,
121 and R.C. 152.09(8), the Ohio Building Authority may issue 
revenue obligations for the purpose of financin& its acquisition of 
the W.O. Wallter lndultrial Rehabilitation Center and the J. 
Leonard Camera Industrial Rehabilitation Center, provided the 
General Assembly, u directed by R.C. 1S2.09(F), appropriates 
lease payments or other moneys for such rehabilitation centers, 
or by other act authorizes such acquisition. 

2. 	 Pursuant to R.C. 1S2.06(A), the Bureau of Workers' 
Compensation, wtth the approval or the Industrial Commission of 
Ohio, may enter into an agreement with the Ohio Building 
Authority for the conveyance thereto of the W.O. Walker 
lnduatrtal Rehabilitation Center and the J. Leonard Camera 
lnduatrtal Rehabtlttatlon Center when neceaary or convenient to 
carry out the statutory purpo1e1 of the Ohio Building Authority. 
In accordance with Ohio C0111t. art. vm, 121 and R.C. 152.09(8), 
the Ohio Bulkflns Authority may luue revenue obligations for the 
JJUl'POle of ftnanclng t~ acqutattlon of the W.O. Walker Industrial 
Rehabilltatiori t.:ciater and the J. Leonard Camera Industrial 
Rehabilitation Center, provided the General Assembly, as 
directed by R.C. 1S2.09(F), appropriates lease payments or other 
moneys for such rehabilitation centers, or by othf'J' act authorizes 
such acqullition. 

3. 	 R.C. Chapter 4123 confers upon the Industrial Commission of 
Ohio a fiduciary responsibility to preserve and safeguard the 
flnanct1l intesrtty and so!··~ncy of the 1tate 1111urance fund that 
hu been created pursuant to Ohio Conlt. art. II, 135 and R.C. 
4123.30. Such a responsiblllty on the part or the Industrial 
Commiuion includes an obligation to adhere to certain standards 
of judgment and care when maltina deci1lon1 or taking 
actiom that may affect the financial integrity and IOUDdneu of 
the 1tate inlurance fund, including any deciliona or action1 that 
pertain or relate to the Industrial Commiuion's approval of the 
Bureau of Worlten' Compenaatton'1 eurcile of the investment 
powers conferred upon it by R.C. Chapter 4123, u set forth in 
R.C. 4123.44-.442. Approval by the Industrial Commiuion of all 
investment actt0111 and dectltom of the Bureau of Workers' 
Compenaatlon under R.C. 4123.44-.442 lhall be pided by the 
ume 1tandardl of care and Judpient u would be followed by a 
reuonable and prudent investor in the aame or similar 
ctrcum1tance1. 

4. 	 Whether a ule of the W.O. Wallter Industrial Rehabllltation 
Center and the J. Leonard Camera Indultrial Rehabilitation 
Center to the Ohio Buildin& Authority for a price that i1 le11 than 
the total amount of COits actually Incurred in their COllltruction 
and development representl a reuonable and prudent investment 
decilton on the part of the Bureau of Workers' Compenution and 
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the Industrial Commiaion of Ohio will depend upon the factual 
circumatances that prevail at the time such a sale is 
consummated. 

S. 	 The Bureau of Workers' Compensation and the Industrial 
Commiuion of Ohio may agree to modify or renegotiate the 
terms of the present agreement that governs the Bureau's lease 
of the W.O. Walker Industrial Rehabilitation ·center and the J. 
Leonard Camera Industrial Ret-.abilitation Center to the 
Industrial Commi11ion, provided there is no provision within that 
agreement that prol\ibits or otherwise restricts such a 
modification or renegotiation. 

6. 	 A decision by the Industrial Commission or Ohio to agree to a 
reduction in the amount of rent it pays the Bureau of Workers' 
Compensation under the term• of the present agreement that 
governs the Bureau's lease of the W.O. Walker Industrial 
Rehabilitation Center and the J. Leonard Camera Industrial 
Rehabilitation Center shall be guided by the same standards or 
care and judgment as would be followed by a reasonable and 
prudent investor in the same or similar circumstances. The 
factual circumstances that prevail at the time such decision is 
made and implemented will determine whether a rent reduction 
that yields a rate of return less than the average rate of return 
on the state insurance fund's fixed-income investments is the 
product of a reasonable and prudent investment decision. 

To: Warren J. Smith, Chairman, lndu1trlal Comml11lon of Ohio, Columbus, Ohio 
By: Anthony J. Celebrezze, Jr., Attorney General, May 16, 1989 

You have requested my opinion regarding the authority of the Industrial 
Commission of Ohio and the Bureau of Workers' Compensation to enter into 
agreements with the Ohio Building Authority (OBA) for the purchase of two 
rehabilitation centers that presently are controlled and managed by the Industrial 
Commission and the Bureau. Your letter provides the following explanatory 
background information: 

The W.O. Walker Industrial Rehabilitation Center and the J. 
Leonard Camera Industrial Rehabilitation Center have been completed 
and are in operation. The cost or the construction of the facilities was 
made from expenditures or monies from the State lnaurance Fund as an 
investment in productive real estate under Section 4123.44l(F)l of 

R.C. 4123.34 states, in pertinent part, that ten percent of the money 
paid into the state insurance fund, ~e R.C. 4123.30, 

shall be set uide for the creation or a surplus until such surplus 
shall amowit to the sum of one hundred thousand dollars, after 
which time, whenever neceaary · in the Judgment or the 
commiuion to guarantee a solvent state inaurance fund, a sum 
not exceeding five per cent of all the money paid into the state 
iMU1'811ce fund shall be credited to such surplus fund. 

R.C. 4123.34(8). R.C. 4123.44-.442 in turn describe the investment 
authority of the Administrator or the Bureau of Workers' 
Compensation with respect to moneys in such surplus fund. In particular, 
R.C. 4123.442(F), to which you have referred, reads as follows: 

In addition to investments authorized by section 4123.44 
or the Revised Code, the administrator or the bureau or 
workers' compensation may invest any of the surplus or reserve 
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the Ohio Revised Code. The Industrial Commluton operates the 
facllltlea u rehabllttatlon centers and lea1e1 the facllttlea from the 
Bureau of Workers' Compenaatlon. The rental caet la made payable to 
the Bureau of Worken' Compenntlon and Is char1ed II an 
admlnl1ttatlve caet of the Indultrlal Commlalon under Section 
4123.3412 of the Ohio RevilCld Code. The rental charpl paid by the 
Induatrlal Commtaton to the Bureau of Workers' Compensation are 
periodically adjulted to match the avera1e rate of return on 
fixed-Income Investments of the State llllurance Fund. It ta auumed 
that it would be neceaary for the General Aaembly to enact apeclflc 
legislative authority for the Commtalon to enter into the propoaed 
lea1tng arrangement. 

However, lt ts our undentandlng that should the Ohio Bulldlng 
Authority tuue obU1atlon1 to provide fundl to acquire the W.O. Walker 
Industrial Rehabllltatlon Center and the J. Leonard Camera lnduatrlal 
Rehablllttation Center, that the Admlntatntor of the Bureau of 
Worken' Compensation would receive the proceeds of the sale of the 
iuued obllgatlona for depolit into the State lnlurance Fund for 
lnveatment Wide!' the provtalona of the Ohio Worltera' Compensation 
Act, u amended. lnatead of the current leaatng arrangement between 
the Industrial Commlalon and the Bureau of Worlten' Compenaation, 
the Induttrlal Commtuton, u the ualng atate agency, would lease the 
two rehabllltatlon facllltle1 from the Ohio Bulldlna Authority. 

Under the lff'Ullement aet forth In the precedins paragraph, It Is 
anticipated that the rental charpl paid by the Indultrlal Commlaton 
to the Ohio Bulldlns Authority would be IUbltantlaUy leu than the 
rental chars• currently paid by the Induatrlal Commtulon to the 
Bureau of Workers' Compenaatlon. Tbe admlnlltratlve COit incurred by 
the Induatrlal Commtaton In operating the two atate rehabllttlltlon 
centers would be reduced. Therefore, lt follow that the lnduatrlal 
Commluton, upon recommendation of the Bureau of Workers' 
Compensation, would allocate among the various employer sroupa
lilted In Section 4123.342 of the Reviled Code an adjuatment in 
uaeumenu caused by the reduction tn admtniatrattve coata of the 
Industrial Commtaton. The method of allocation of the adjuated 
amounta would be baaed upon the fair lhare of admtnlatratlve coata of 

belonging to the atate inaurance fund in the following 
obllptiona: 

Productive real estate within the atate provided that the 
value of IIUeh real eatate does not exceed ten per cent of the 
total value of all tu tnvestmenta and that auch property shall be 
subject to all real property taxes levied under the laws of the 
state unless 1uch property ii used exclualvely for pubUc 
purpoces. Such productive real estate ahall be uaed for a public 
purpose, and may lncludl! a building or buildings to houae the 
activitiea of the lndultrlal commiuton, bureau of workers' 
compenaatton, and auch other 1tate public purposes as may be 
feutble and delirable. Inve1tment tn productive real estate 
may include entering into asreement1 with the Ohio building 
authority for the conatruction or office bulldtnp and related 
facllitlea for the uae of 1tate agenclea, municipal corporations, 
and COl.inties u provided in 1ectiona 152.19 and 152.26 of the 
Revised Code. 

2 R.C. 4123.341 declares that the admt"t1tratlve coat• of the Industrial 
Commtuion and the Bureau of Workers' Compensation "shall be those costs 
and expenaea which are incident to the discharge of the duties and 
performance of the activities of the" Industrial Commission and the Bureau 
under R.C. Chapters 4121 and 4123. The allocation of those costs on a 
ratable basis among the state, its instrumentalities, counties, taxing 
districts, and private employers ts further addressed in R.C. 4123.342. 
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the two 1tate rehabilitation centen attributable to the various 
employer aroups listed In Section 4123.342 of the Reviled Code. 

A. an alternative to the aforementioned propo1al, the Industrial 
Commi11ion i1 considering re-negotiating the rental costs charged by 
the Administrator of the Bureau or Worken' Compensation on behalf 
of the State Insurance Fund. The initial discuuions have led to an 
inquiry u to whether the rental costs can be fixed at a level below 
that of the average rate of return from the investment portfolio of the 
State Insurance Fund. (Footnotes added.) 

With respect to the foregoing situation, you have asked that I address the 
following specific questions: 

1. 	 Does the Administrator of the Bureau of Workers' Compensation 
with the approval of the Industrial Commission have the 
authority to enter into agreements with the Ohio Building 
Authority whereby the Ohio Building Authority would acquire the 
W.O. Walker IndU1trial Rehabilitation Center and the J. Leonard 
Camera Industrial Rehabilitation Center and thereafter the 
Administrator of the Bureau of Workers' Compensation would 
receive the proceeds of the sale of obligation1 iuued by the Ohio 
Building Authority to acquire the two rehabilitation centers, for 
deposit into the State Insurance Fund for investment under the 
provisions of the Ohio Workers' Compensation Act? 

2. 	 If the answer to the preceding question i1 In the affirmative, 
would the Industrial Commilllon breach any fiduciary 
responsibility to the State Insurance Fund, should the market 
value or the cost of Ohio Building Authority's acquiring the two 
state rehabilitation centen be leu than the original cost of the 
two state rehabilitation centers established In the Productive 
Real Estate Account of the State Insurance Fund, resulting In a 
reduction in investment income of the State Insurance Fund to 
the detriment of contributors to the State Insurance Fund? 

3. 	 Is there authority for the Industrial Commilllon and the BW'eau 
of Workers' Compensation to re-negotiate the leue as to the 
rental charges of the W.O. Walker Indultrlal Rehabilitation 
Center and the J. Leonard Camera Indultrlal Rehabilitation 
Center whereby such rental charges are fixed at a rate that is 
leu than the average rate of return on fixed-income investments 
of the State Insurance Fund? · 

In your first question you have asked whether the Administrator of the 
Bureau of Worken' Compensation, with the approval of the Industrial Commission of 
Ohio, ls authorized to enter into agreement, with the Ohio Building Authority for the 
acquisition thereby of the W.O. Walker IndU1trial Rehabilitation Center and the J. 
Leonard Camera Industrial Rehabtlltatlon Center. Pursuant to article ll, 5353 of 

3 Article D, 135 of the Ohio Constitution states, in part, the following: 

For the purpo1e of providing compensation to workmen 
and their dependents, for death, injuries or occupational disease, 
occuioned in the course of such workmen's employment, laws 
may be pused establishing a state fund to be created by 
compulsory contribution thereto by employers, and administered 
by the state, determining the term, and conditions upon which 
payment shall be made therefrom. Such compensation shall be 
in lieu of all other rights to compensation, or damages, for such 
death, injuries, or occupational disease, and any employer who 
pays the premium or compensation provided by law, passed in 
accordance herewith, shall not be liable to respond in damages 
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the Ohio Constitution, the Industrial Commiulon of Ohio and the Bureau of Workers' 
Compensation have been establ11hed by the General Auembly for the plD'l)Ole, inter 
alia, of administering and enforcing those provisions of the Revised Code that, in 
accordance with foregoln1 constitutional directive, addres1 the compen1ation and 
vocational rehabilitation of individual• who have 1uffered death, injury, or disease in 
connection with their employment. See R.C. 4121.02; R.C. 4121.12; R.C. 
4121.121; R.C. 4121.13; R.C. 4121.131. ThUI, as creat\D'es of statute, the Industrial 
Commiuion and the Adminl1trator of the B\D'eau of Worken' Compensation may 
exercise only thole powen and responsibilities that are expre11ly conferred upon 
them by statute, or that are neceuarily implied by thole that have been expressly 
granted. State er rel. Funtasla v. Industrial Commission, 154 Ohio St. 497, 499, 96 
N.E.2d 593, 594 (1951) ("[l]t should be remembered that the Industrial Commission is 
an administrative agency possessing only such powers and duties as are conferred on 
it by the provisions of the Constitution and statutes of Ohio"). See generally State 
er rel. Alden E. Stillon & Asaociatu, Ltd. "· Ferguaon, 154 Ohio St. 139, 93 N.E.2d 
688 (1950); State ex rel. Copeland v. State Medical BfJal'd, 107 Ohio St. 20, 140 
N.E. 660 (1923); 1977 Op. Att'y Gen. No. 77-090; 1973 Op. Att'y Gen. No. 73-088. 
Accordingly, whether the Administrator or the Bureau of Workers' Compensation 
may, with the approval of the Industrial Commission, enter Into an agreement with 
OBA for the acquisition of the rehabilitation centen in question will depend upon the 
extent to which existing provisions or the Revised Code grant such authority to the 
Administrator and the Industrial Commission. 

The duties, powers, and responsibihties conferred upon the lndustria} 
Commission and the Bureau of Workers' Compensation are set forth primarily in the 
various provisions that appear throughout R.C. Chapters 4121 (Industrial 
Commission) and 4123 (worken' compenaatlon). For the most part, those provisions 
address the numerous responsibilities of the Industrial Commission and the Bureau 
with regard to the processing and payment of workers' compensation claims, the 
administration and management of the state ins\D'ance fund, and the rehabllttation of 
injured workers. R.C. 4121.12, R.C. 4121.121, and R.C. 4121.39 f\D'Dish, in fairly 
general terms, a summation of those duties and powers in the case of the Bureau and 
its Administrator, and R.C. 4121.13 and R.C. 4121.131 provide a similar summation 
with respect to the lndU1trial Commiuion. R.C. 4121.12 provides that the 
Administrator of the Bureau shall be a person who possesses "a recognized expertise 
in the field of workers' compensation," and R.C. 4121.121 confen upon the 
Administrator overall responsibility for "management of the b\D'eau and for the 
discharge of all administrative duties impoad upon the industrial commission In 
[R.C. Chapter 4123)." Regarding the Adminlatrator's exercise of powen of which 
the Industrial Commluion ii slao possessed, R.C. 4121.121(A) states, in pertinent 
part, as follows: 

The administrator 1hall do all acta and exercise all authorities 
and powers, discretionary and otherwise, which are required of or 
vested in the commiulon or any of ita employees or 1ubordlnates in 
Chapter 4123. of the Reviled Code, except IUCh act• and 1uch exercise 
of authority and power as ls required or and vested in the commission 
in Chapten 4121. and 4123. of the Revised Code. This grant to the 
administrator of authorities and powers vested in the commission shall 
not divest the commission or the right to exercise such authorities and 
powers in the discharge of ita own responsibilities, and any authority or 
power which is vested in the commission or the administrator in 
Chapter 4123. or the Revised Code may be exercised by either to the 
extent neceuary to effect ·the discharge of their respective 
responsibilities. 

at common law or by statute for such death, injuries or 
occupational disease. Laws may be passed establishing a board 
which may be empowered to classify all occupations, according 
to their degrfll' of hazard, to fix rates of contribution to such 
fund according to such classification, and to collect, administer 
and distribute such fund, and to determine all right of claimants 
thereto. 
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R.C. 4121.121 further provides that the Administrator shall employ, direct, and 
supervise all deputies and other employees required in connection with the 
performance of the Bureau's duties, R.C. 4121.121(B); reorganize the work of the 
Bureau, its sections, departments, and offices to the extent necessary to achieve the 
most efficient performance of the Bureau's functions, R.C. 4121.12l(C); provide 
offices, equipment, supplies, and other facilities for the Bureau, and, in addition, 
suitable office space in the district offices for the district hearing officers, the 
staff hearing officers, the regional boards of review, and their employees, as 
requested by the Industrial Commission, R.C. 4121.121(0); prepare and submit to the 
Industrial Commission information pertaining to classifications of occupations, or 
industries, premium rates and contributions, amounts to be credited to the surplus 
fund, rules and systems of rating, rate revisions, and merit rating, R.C. 4121.12l(E); 
keep the accounts of moneys paid into the state insurance fund, pursuant to R.C. 
4123.34(A), and all other accounts and records necessary to the collection, 
administration, and distribution of the workers' compensation funds, R.C. 
4121.lll(F); exercise the investment powers vested In the Industrial Commission by 
R.C. 4123.44, subject to the Commission's approval, R.C. 4111.121(G); prepare and 
submit to the Director of Budget and Management a budget for each biennium for 
Inclusion In the budget document submitted by the Governor to the General 
Assembly, R.C. 4111.121(J); decentralize and relocate such of the personnel and 
activities of the Bureau as is practicable in an effort to promote prompt and 
efficient administration In the processing of claims, R.C. 4121.121(K); and set 
standards for the reasonable and maximum handling time of claims payment 
functions and ensure the impartial and prompt treatment of all claims and employer 
risk accowits, R.C. 4121.12l(M). See also R.C. 4121.121(1) ("(t]he acts of the 
administrator or of one or more of his deputies within the scope of the authority 
conferred upon them by the administrator and the acts of a regional board of review 
are acts of the commission unless modified or set aside under chapter 4123. of the 
Revised Code"). 

Finally, R.C. 4121.39 enumerates additional general responsibilities of the 
Administrator of the Bureau regarding the processing and payment of workers' 
compensation claims. Thus, the statute provides that the Administrator shall review 
and process all Initial applications for claims, R.C. 4121.39(A)(l); award 
compensation and make payment on all noncontested claims if the Bureau holds the 
claim qualified under Industrial Commission policy guidelines and the pertinent 
1tatute1, R.C. 4121.39(A)(l); make payment on all orders of the Industrial 
Commission, a regional board, and district or staff hearing officers, R.C. 
4121.39(A)(3); and serve as representative of the 1tate insurance fund, R.C. 
4121.39(A)(4). The Administrator is f\D'ther directed to establish a legal section 
within the Bureau to provide legal advice and assistance to the Bureau and its staff, 
R.C. 4121.39(8), and a quality control section to provide quality control, systems 
design, and internal auditing functiona, R.C. 4121.39(C). 

A general summary of the powers and duties similarly granted the Industrial 
Commi11ion appears in R.C. 4121.13 and R.C. 4121.131. R.C. 4121. ll(AHC) 
empower the Industrial Commluion to engage in the activities enumerated therein 
for the purpose of ensurin& that all places of employment present a safe and 
well-maintained workin& environment, and do not pose a threat to the health and 
welfare of Individual employees. R.C. 4121.13 further directs the Industrial 
Commission to investigate, ascertain, and determine such reasonable classifications 
of persons, employments, and places of employment a1 are necessary to carry out 
the aopllcable terms of R.C. 4101.01-.16 and R.C. 4121.01-.29, R.C. 4121.13(0); 
adopt reasonable and proper rules relative to the exercise of the Commission's 
powers and authorities, and rules to govern its proceedings and to regulate the mode 
and manner of all investigations and hearings, R.C. 4121.13(E); investigate all cases 
of fraud or other illegalities pertaining to the operation of the workers' 
compensation system and its several insurance funds, R.C. 4121.13(F); and do all 
things convenient and necessary to accomplish the purposes directed in R.C. 
4101.01-.16 and R.C. 4121.01-.28, R.C. 4121.ll(G). 

Finally, R.C. 4121.131 describes a variety of powers and responsibilities 
bestowed upon the Industrial Commission in addition to thole listed in R.C. 4121.13, 
1tatin1 as follow,: 

The hldustrial commission, in addition to the specific powers, 
authority, and duties vated in and imposed upon it by 1ection 412J.13 
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of the Revised Code, shall clustfy occupations or industries as 
provided in sections 4123.29 and 4123.31 of the Revised Code, fix rates 
and determine contributiona u provided in sections 4123.34 and 
4123.38 of the Revised Code, determine amounts to be credited to the 
surplus fund as provided in section 4123.34 of the Revised Code, 
allocate administrative cosu as provided in section 4123.342 of the 
Revised Code, adopt rules, and systems of rating, rate revision, and 
merit rating as provided in sections 4123.32 and 4123.34 of the Revised 
Code, cause audits of the funds as provided in section 4123.47 of the 
Revised Code, grant and revoke the privilege of self-insurance as 
provided in section 4123.35 of the Revised Code, commute payments of 
compensation and determine applications for final settlements as 
provided tn sections 4123.64 and 4123.65 of the Revised Code, 
determine claims for additional award under Section 35 of Article II of 
the Ohio Constitution, exercise the powen and authorities in section 
4121.37 of the Revised Code, make settlements of the liablUty or 
employers who are not in compliance with Chapter 4123. of the 
Revised Code, and render final determinations of disputed claims as 
provided in section 4123.516, 4123.517, and 4123.518 of the Revised 
Code, except as provided in section 4123.519 of the Revised Code. 

The remaining provisions in R.C. Chapten 4121 and 4123 set forth in greater 
detail the specific activities and functions that the Bureau and the Industrial 
Commission shall undertake tn effecting the duties and responsibilities conferred 
upon them by the foregoing statutes. Thole provisions, for example, address the 
procedures that govern investigations and hearings by the Industrial Commission, and 
the Commillion's jurisdiction with respect to contested worlten' compensation 
claims, R.C. 4111.14-.29; R.C. 4123.511-.53; the conduct of claims proceedings 
before the Bureau, R.C. 4121.30-.44; R.C. 4123.05-.14; programs for the 
rehabilltation of injured worlten, R.C. 4121.61-.69; maintenance of report&, records, 
and statistica relevant to the work of the B\U'eau and the Industrial Commission, 
R.C. 4123.19-.18; calculation, useument, and collection of emplayer contributions 
to the state insurance fund and accounts related thereto, R.C. 4123.29-.419; 
investment of reaerve moneym of the 1tate lnlurance fund, R.C. 4123.44-.442; and 
calculation and payment of benefits from the state insurance fund to injured workers 
who have demonstrated their entitlement to the receipt of such benefiu, R.C. 
4113.54-.70. 

It is clear that an expre.u srant of authority on the part of the Bureau and 
the Industrial Commillion to dtvett themselva of real property, and trn~ements 
thereto, over which they exercise managerial responstbiltty and control does not 
appear in any of the aforementioned statutory provistons of R.C. Chapter 4121 or 
R.C. Chapter 4113. Thus, any authority they may poueu and exercise in that regard 
must be conferred by implication. 

With respect to the particular situation described tn your letter, I am of the 
opinion that such authority may reasonably be tnfen'ed as part of the investment 
powen granted the Bureau and the Industrial Commission under R.C. 
4123.44-.442.4 Specifically, I have in mind the real estate investment powers 
granted by subdivision (F) of that section. R.C. 4123.442(F) states, in pertinent part, 
that the Administrator of the Bureau may invest any of the I\U'PlUI or reserve of the 

4 R.C. 4123.44-.442 describe the various investments in which surplus 
fund moneys, ue R.C. 4123.34(B), may be placed. R.C. 4123.44{A) thus 
states that, 1tlhe admtntstrator of the bureau of workers' compensation, 
with the approval of the industrial commission. may invest any of the surplus 
or reserve belonging to the state insurance fund in any bonds, notes, 
certificates of indebtedness, mortgage notes, debent\U'es, or other 
obligations or securities" as thereafter described in R.C. 4123.44(A)(1H6) 
and R.C. 4123.44(B). R.C. 4123.441 further states that the Administrator of 
the Bureau of Workers' Compensation may invest any of the I\U'PlUI or 
reserve belonging to the state insurance fund "in the purchase of real 
property located within the state for the pul"pole of resale to the department 
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state insurance fund, see note one, npra, in "[p]roductive real estate within the 
state," and "[s]uch productive real estate shall be used for a public purpose, and may 
include a building or buildings to house the activities of the industrial commission, 
bureau of workers' compensation, and such other state public purposes as may be 
feasible and desirable." According to your letter, the construction af the two 
rehabilttadon centen in question wu undertaken punuant to R.C. 4123.442(F) u an 
investment In productive real utate.S What con1titutes an "Investment" in 
productive real estate, as understood by R.C. 4123.442(F), hu not been defined by 
any provision In R.C. Chapter 4123. Nonetheless, the terms, "invest," and 
"investment," have been defined elsewhere u referring generally to the devotion of 
monetary resources to any type of activity that hu as Its purpose the reallzatlon of 
financial gain or profit. The following entry, for example, appears in Black's Law 
Dictio1141'1 (Sth ed. 1979) at 741: 

Investment. An expenditlD'e to acquire property or other assets in 
order to produce revenue; the asset so acquired. The placing of capital 
or laying out of money in a way intended to seclD'e income or profit 
from its employment .... To plD'chase securities of a more or less 
permanent natlD'e, or to place money or property in business ventures 
or real estate, or otherwise lay it out, so that it may produce a revenue 
or income. (Citation omitted.) 

The term, "[l]nvestment property," is similarly defined as "any property purchased 
for the primary purpose of profit," and such profit "may be from income or from 
resale." ld. See also Web1ter's New World Dictio1141'1 (2d college ed. 1978) 741 
("invest" means, inter alia, "to put (money) into business, real estate, stocks, 
bonds, etc. for the purpose of obtaining an income or profit"); note nine, infra. 

of transportation, if the administrator, with the approval of the industrial 
commiuion, has entered into an agreement with the director of 
transportation, pursuant to [R.C. SSOl.112), in regard to the acquisition, use, 
and resale of such property." Finally, R.C. 4123.442 provides that, "[i]n 
additi1>n to the investments authorized by [R.C. 4123.44), the administrator 
of the bureau of workers' compensation may invest any of the surplus or 
reserve belonging to the state Insurance fund" in the obligations thereafter 
described in R.C. 4123.442(AHG). 

Unlllte R.C. 4123.44 or R.C. 4123.441, R.C. 4123.442 does not 
expressly condition the Administrator's exercise of the Investment authority 
set forth therein upon the Industrial Commission's approval. The first 
paraaraph of R.C. 4123.442 does, however, refer specifically to R.C. 
4123.44, and It ls a lonptandlng principle of statutory construction that 
statutory provisions that address the same subject matter or refer one to the 
other are in pan materia and are thus to be read and construed in a similar 
fashion. State e1t rel. Pratt v. Weygandt, 164 Ohio St. 463, 132 N.E.2d 191 
(1956); Yolan v. Keller, 20 Ohio App. 2d 204, 253 N.E.2d 309 (Jefferson 
County 1969); Beach v. Beach, 99 Ohio App. 428, 134 N.E.2d 162 
(Montgomery County 1955); 1988 Op. Att'y Gen. No. 88-079. Accordingly, 
R.C. 4123.442 must be read and construed in parl materla with R.C. 
4123.44, and it therefore follows that the Administrator's exercise of the 
investment authority bestowed by R.C. 4123.442 ts, as in the case of R.C. 
4123.44, subject to approval by the Industrial Commission. See also R.C. 
4121.121(G) ("[t]he administrator shall exercise the investment powers 
vested in the commission by section 4123.44 of the Revised Code, but all 
investments shall be such as the commission approves") (emphasis added). 

5 You have not uked, and, therefore, I apeclftcally offer no opinion 
whether the construction of the W.O. Walker Industrial Rehabilitation 
Center and the J. Leonard Camera Industrial Rehabilitation Center properly 
quallflu u an investment in productive real utate for purposes of R.C. 
4123.442(F). Nonetheless, the dlscusslo'! .that follows presumes that such 
construction represents a lawful exercise of the real estate investment 
powers conferred by that section. 
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Thus, under R.C. 4123.442(F), an investment in productive real estate by the 
AdministratQI" of the Bureau may include the acquisition of real property where 
there is a reasonable expectation that such acquisition will eventually result in 
income or profit for the state insurance fund. Reasonably implicit in the power to 
acquire real property as an investment under R.C. 4123.442(F) is the reciprocal 
power to transfer or sell such property whenever such action, taken in accordance 
with sound and prudent principles of investing, will preserve, promote, and protect 
the financial integrity of the state insurance fund, or result in a financial gain 
therefor. Thus, for example, a change In prevailing market conditions may Indicate 
that money lnve1ted in a particular parcel of real property Is not yielding as large a 
return u originally anticipated, and that a more significant return wlll result If that 
money ii devoted to one or more of the other investment alternatives enumerated In 
R.C. 4123.44-.442. Conversely, market demand or other factors may cause certain 
real estate to so appreciate In value that the fund wm realize a substantial gain 
through the sale of such property. In these, and similar, circumstances, the sale or 
transfer of productive real estate may be a wise and prudent investment decision for 
the state insurance fund. Accordingly, in such instances, it is reasonable to infer 
from R.C. 4123.442(F) authority on the part of the Administrator of the Bureau, with 
the approval of the Industrial Commission, to sell, transfer, or otherwise dispose of 
productive real estate that is held as an investment pursuant to the terms of that 
statute. In turn, it follows that the Administrator of the Bureau may, in the exercise 
of such authority, negotiate, enter Into, and execute the terms of any agreements 
that pertain or are reasonably related to such sale or transfer. Thus, insofar as the 
W.O. Walker Industrial Rehabilitation Center and the J. Leonard Camera Industrial 
Rehabilitation Center constitute Investments in productive real estate under R.C. 
4123.442(F), the Administrator of the Bureau of Workers' Compensation, with the 
approval of the Industrial Commission, may sell, transfer, or otherwise ·dispose of 
such properties when it is determined that such action will inure to the financial 
benefit of the state insurance fund. 

In this instance, you have asked specifically about the sale of these two 
properties to the Ohio Building Authority. I am of the opinion that such a sale is a 
permissible exercise of the powers conferred upon the Administrator of the Bureau, 
subject to the approval of the Industrial Commission, by R.C. 4123.442(F). I discern 
nothing in R.C. 4123.442(F) that might be interpreted as imposing any specific 
limitations upon the implied power of the Administrator of the Bureau of Workers' 
Compensation, with the approval of the Industrial Commission, to sell or transfer 
interests in real estate acquired previously as productive investments. In particular, 
there is nothing in R.C. 4123.442(F) to suuest that the sale or transfer of such 
interests shall be restricted or confined to only certain purchasers, or to particular 
categories of purchasers. Thus, in the absence of such a limitation, a sale of these 
two rehabilitation centers to OBA may be undertaken pursuant to the authority 
conferred upon the Administrator of the Bureau, subject to the approval of the 
Industrial Commission, by R.C. 4123.442(F). The Administrator of the Bureau, with 
the approval of the Industrial Commiulon, may, in turn, negotiate and enter into any 
agreement• that pertain to or will facilitate 1uch ule. 

Coanate authority on the part of the Bureau of Workers' Compensation and 
the Industrial Commiulon to aell or tranafer these properties to the Ohio Building 
Authority 11 also found In R.C. Chapter 152. R.C. Chapter 152 empowers OBA to 
engage In a broad range of activities for the 1eneral purpose of providing office 
buildlnp and other capital facllltiea for the uae of the state and lt1 agencies. See,
•·I·• R.C. 152.04 (construction and operation of certain housin1 for the aged and 
disabled): R.C. 152.08 (powers of building authority): R.C. 152.09-.15: R.C. 152,17: 
R.C. 152.23 (iuuance of revenue obllptions to finance butldln1 authority projects): 
R.C. 152.19 (1cope of building authority activities): R.C. 152.21 (powers of butldlng 
authority with respect to capital facilties). Included amon1 such activitie1 is the 
acqui1ltion of interests in real property, and any improvements thereto, from other 
agenclea of the state. In this regard, R.C. 1Sl.06(A) reads as follows: 

Upon request of the Ohio building authority, a governmental 
entity may lease, grant, or convey to the authority any estate or 
interest in real or personal property, including improvements thereto, 
of or under the control of the governmental entity that i& necessary or 
convenient to carry out the authorized purposes of the authority. A 
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lease, grant, or conveyance may include, without limitation, any estate 
or interest in public roads or other real or personal property, includir1g 
improvements thereto, already devoted to public use. The lease, grant, 
or conveyance may be upon such terms as the authority and governing 
body of the governmental entity, or the governor in the case of real 
property the title to which is in the name of the state, agree and 
without advertisement, auction, competitive bidding, appraisals, court 
order, or other action or formality other than the regular and formal 
action of the governing body of the governmental entity or the 
governor. (Emphasis added.) 

R.C. 152.22 further provides the following with respect to land conveyed to OBA 
pursuant to the terms of, inter alia, R.C. 152.06: 

Where land 11 made available or conveyed to the Ohio building 
authority under section 152.05 or 152.06 of the Revised Code for the 
purposes of section 152.19 of the Revised Code, the permission to use 
t.'I' the conveyance may include improvement• on such land, whether or 
not it i1 needed, required, or to be required by the state agency. 
Permission to use may include permission to demolish existing 
buildings. Land used by the authority pursuant to section 152.05 or 
152.06 of the Revised Code shall not be mortgaged by the authority. 

R.C. 152.09, which addreaes the general authority of OBA to iuue revenue 
obligations for the purpoae of financing it1 various acttvitin and projects, see 
R.C. 152.09(8), also defines several terms used in R.C. 152.06 and R.C. 152.09-.33. 
As pertains herein, R.C. 1S2.09(A) provides the following definitions: 

(2) "State agencies" means the state of Ohio and branches, 
offlcen, boardl, conrmlufon,, athontfa, apartment,, tfivilion,, 
coW't1, general auembly, or otMr unit, or aie,u:iu of tu 1tate. 
"State agency" Includes counties, municipal corporations, and PQlitlcal 
lubdivisiona of thu state that enter Into leues with the Ohio building 
authority punuant to section 152,31 of the Revised Code or that are 
designated by law a1 atate agencies for the purpo1e of performtng a 
state function that ts to be housed by a capital facility for which the 
Ohio building authority i1 authorized to iaue revenue obligations 
pursuant to sections 152.09 to 152.33 of the Revised Code. 

(4) "Capital facilities" means buildings, structures, and other 
improvements, and equipment, real utate, and interuts in real 
utate therefor, within the state, and any one, part of, or combination 
of the foregoing, for housing of branches and agencies of state 
government, including capital facilities for the purpose of housing 
persoMel, equipment, or fllllCtions, or any combination thereof that 
the state ager.~"!S are responsible for housing, for which the Ohio 
building authority ls authorized to issue obligations pursuant to 
Chapter 152. of the Revised Code, and includes storage and parking 
facilities related to such capital facilities. 

(S) "Cost of capital facilities" means the costs of acquiring, 
constructing, reconstructing, rehabilitating, remodeling, renovating, 
enlarging, improving, equipping, or furnishing capital facilities, and 
the financing thereof, ... and such other expenses as may be necessary or 
incident to the acquisition, construction, reconstruction, rehabilitation, 
remodeling, renovation, enlargement, improvement, equipment, and 
furnishing of capital facilities, the financing thereof and the placing of 
the same in use and operation, including any one, part of, or 
combination of such classes of costs and expenses.

(6) "Governmental entity" means an1 ltate age,u:7, municipal 
corporation, county, township, school district, and any other polttical 
subdivision or special district in this state established pursuant to law, 
and, except where otherwise indicated, also means the United States or 
any of the states or any department, division, or agency thereof, and 
any agency, commission, or authority established pursuant to an 
intentate compact or agreement. (Emphasis added.) 
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Pursuant to R.C. 1S2.06(A), therefore, a governmental entity may, at OBA's 
request, lease, grant, or convey to OBA any estate or interest in real property, 
including improvements thereto, that such entity owns or retains under its control 
when necessary or convenient to carry out the statutory purposes of OBA. R.C. 
1S2.09(A)(6) provides that the term, "[l]ovemmental entity," includes any "state 
agency," which is fw-ther defined in R.C. 1S2.09(A)(2) to Include "commissions, 
authorities, departments, dlvislons, ... or other units or a1encle1 of the state." 

The Bureau of Workers' Compensation and the Industrial Commlulon are 
clearly "(s]tate agencies," as defined In R.C. 1S2.09(A)(2), and, therefore, are 
"[l]ovemmental entities," as defined in R.C. 1S2.09(A)(6), for purposes of R.C. 
1S2.06(A). They are thus empowered by R.C. 1S2.06(A) to lease, arant, or convey to 
OBA any estate or intere1t In real property, and any improvement, thereto, that 
they own or over which they exercise control, when necessary or convenient to carry 
out the statutory purposes of OBA. Because the Bureau and the Industrial 
Commission exercise control over the W.O. Walker Industrial Rehabllitation Center 
and the J. Leonard Camera Industrial Rehabilitation Center, it follows that the 
Administrator of the Bureau, with the approval of the Industrial Commission, may 
convey such properties to OBA when necessary or convenient to further the 
statutory purposes of OBA. The Administrator of the Bureau may alSI> negotiate and 
enter into agreements with OBA that pertain to or will facilitate such conveyance. 

You have also Indicated that OBA anticipates issuing revenue obligations for 
the purpose of raising the funds that will be used to pay for these properties. The 
proceeds that OBA receives from the sale of those revenue obligations will be paid 
to the Admlni1trator who will thereafter deposit the moneys thus received into the 
state insurance fund, for subsequent reinvestment in accordance with the terms of 
R.C. 4123.44-.442. The Issuance and sale of revenue obligations by OBA for this 
purpose appears to be a proper exercise of the general finar.~!ng authority granted It 
by R.C. Chapter 152. In this regard, R.C. 1S2.09(B) states, In pertinent part, as 
follows: 

Pursuant to the powers granted to the general assembly under 
Section 2i of Article VIII, Ohio Constitution,6 to authorize the 
Issuance of revenue obligations and other obligations, the owners or 
holders of which are not given the right to have excises or taxes levied 

6 Article VIII, Ill of the Ohio Constitution states, in part, as follows: 

Tu general auembly alaa may authorize tu issuance of 
reve,we obligations and otMr obli&ation,, the owners or 
holders of which are not given the rl&ht to have excises or taxes 
levied by the general auembly for the payment of principal 
thereof or Interest thereon, for such capital fmprovement.s for 
mental hygiene and retardation, parlts and recreation, state 
supported and state assisted institutions of higher education, 
including those for technical education, water pollution control 
and abatement, water management, and housing of branches 
and agencies of .state government, which obligations shall not 
be subject to other provisions of this section and shall not be 
deemed to be debts or bonded indebtedneu of the state under 
other provisions of this Constitution. Such obligations may be 
secured by a pledge under law, without necessity for further 
appropriation, of all or such portion as the general assembly 
authorizes of charges for the treatment or care of mental 
hygiene and retardation patients, receipts with respect to parks 
and recreational facilities, receipts of or on behalf of state 
supported and state assisted institutions of higher education, or 
other revenues or receipts, specified by law for such purpose, of 
the state or its officers, departments, divisions, institutions, 
boards, commissions, authorities, or other state agencies or 
instrumentalities, and this provision may be implemented by law 
to better provide therefor. (Emphasis added.) 
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by the general assembly for the payment of principal thereof or 
Interest thereon, the Ohio bflilding authority may issue obligations, in 
accordance with Chapter 152. of the Revued Code, and shall cause the 
proceed& tl&enof to be applied to the coats of capital facilities 
duignated by or pursuant to act of the genffal assemb:y for housing 
state agencies u authorized by Chapter 152. of the Revised Codt). 
The authority shall provide b.v resolution for the, issuance of · such 
obligations. The bond service charges and all other payments required 
to be made by the trust agreement or indenture securing such 
obligations shall be payable solely from available receipts of the 
authority pledged thereto aa provided in 1uch resolution. (Emphasis 
and footnote added.) 

Su 1euratl7 1979 Op. Att'y Gen. No. 79-103. R.C. 1S2.09(F) further provides 
that OBA, pursuant to Ohio COlllt, art. vm, 121, may luue revenue obllptton. for 
paytna the COit or capital facilfttea for houafns branchu and a1encfu or 1tate 
government u are authorized by R.C. Chapter 152 and the General Auembly ''by the 
appropriation or leue payments or other money1 for auch capital facilities or by any 
other act of" the General Auembly. Thu,, OBA may luue and aell revenue 
obliptiOIII to pay the COit of capital facilttlet for houltns branchea and a1encfea of 
state govemment so long u the General .Assembly appropriates lease payments or 
other moneys, or takes other appropriate action, that makes It clear that it 
authorizes and approve, of OBA11 propoaed undertaking. Al I have already noted, 
R.C. 152.09(A)(4) defines icJapltal facilities" to include Interests In real-estate and 
buildings and other improvements situated on such real estate, and R.C. 1S2.09(A)(S) 
includea among the COits of auch capital facilities expenditure, incurred in their 
acquisition. Accordingly, OBA's purchase of these ~tea pursuant to R.C. 
152.06(A) constitutes an acquisition of capital facilitles,7 the cost of which may 
properly be financed by the sale and Issuance of revenue obligations by OBA, in 
accordance with the procedures and requirements set forth In R.C. 152.09-.17. 

In your second queatlon you have uked about the Induatrial Commission's 
fiduciary responslbtllty to the state Insurance fund vis-a-vis the purchase price paid 
by OBA In conjunction with the sale transaction described In your first question. 
Specifically, you wish to know whether the Industrial Commission will breach any 
fiduciary responstbtllty to the state Insurance fund should the market value of these 
two rehabilitation centers, as subsequently reflected in the purchase price paid 
therefor, be less than their original cost, thus reaulting in a reduction in investment 
Income for the state Insurance fund to the detriment of fund contributors. 

Resolution of this particular question requires that I examine Initially the 
precise character and scope of fiduciary respolllibility, if any, that the Industrial 
Commission bean with respect to the state insurance fund. Ptnuant to Ohio Const. 
art. 0, 135, ue note three, supra, the General Assembly has, In R.C. 4123.30, 
established a fund for the purpo1e of providing compensation to Ohio workers (and 
their dependents, should the circumstances so warrant) who, having properly 
qualified therefor, have either died or have sustah'1ed injuries or diseases in 
coMection with their employment. R.C. 4123.30 thus atatea, In pertinent part, as 
follow,: 

Money contributed by the emploYers mentioned in dlvialon (B)(l) 
of section 4123.01 or the Revised Code conatltutes the "public fund" 
and the money contributed by emploYers mentioned In division (B)(2) of 
such aection conatitutes the "private fund." Each such fund shall be 

7 The foregoing dl1CU11ion of R.C. 152.06 ia intended to make It clear 
that auch section provides an alternate IIOUl'ce of authority for the Bureau of 
Workera' Compenaatton, with the approval or the IndUltrial Commiuion, to 
convey thue two rehabilitation centera to the Ohio Building Authority, and 
should not be understood u imposing a limitation or restriction upon OBA's 
exercise of specific authority that may be conferred upon it by other 
provisions in R.C. Chapter 152 to acquire or purchase these propertie1. 
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collected, dlatributed, and lt1 10lvency maintained without regard to or 
reliance upon the uther, Whenever In 1ec:tl0111 4123.01 to 4123.94 of 
the Revised Code, reference 11 made to the 1tate tnsurance fund, 
IUCh reference II to 1UCh two Npa.'atc fundl but 1uch two nparate 
fundl and tu ut ,,._,,. contributed t,,.,_to b1 employers after 
adjaltffllffltl and divfllen4I, except for the amount thereof which ls set 
aside for the lnve1tlgatlon and prevention of lndUltrial accidents and 
diseases pursuant to Section 35 of Article ll, Ohio C0111titutlon, any 
amounts set ulde for actuarial services authorized or required by 
section1 4123.44 and 4123.47 of the Revised Code or for fees and costs 
authorized by section 4123.51 of the Revised Code, and any amounts 
set aside to reinsure the llablllty of the respective Insurance funds for 
the following payments, con.stitllte a trut fund for the benefit of 
employers and e""'10:,,eu mentioned in sections 4123.01, 4123.0~, and 
4123.73 of the Revtu4 Code for the payment of compensation, 
medical service1, examinations, recommendations and determinations, 
nursing and hospital services, medicine, r~habilitation, death benefits, 
funeral expenses, and like benefits for Jou sustained on account of 
injury, disease, or death provided for by section1 4123.01 to 4123.94 of 
the Revised Code, and for no other purpose. (Emphasis added.) 

As is evident from the foregoing language of R.C. 4123.30, the state insurance fund 
is comprised of the aggregate contributions received from the categories of Ohio 
employers, public and private, enumerated in R.C. 4123.01(8)(1) and (2).8 The 
procedlD'es and methods that govern the calculation, usessment, and collection of 
those contributions are further set forth In other provilion1 that appear in R.C. 
Chapter 4123. Su, •·B·, R.C. 4123.29 (premium rate1 for 1tate insurance fund); 
R.C. 4123.34 (premium rates fixed and maintained); R.C. 4123.35 (payments to state 
iJ!IUJ'UICe fund by private employen): R.C. 4123.38; R.C. 4123.39 (contributions to 
1tate lnl'urance fund by· public employen): R.C. 4123.40 (ntlmata of state's 
contribution to state lnlurance fund); R.C. 4123.41 (annual payments by counties to 
state tnsurance fund). 

Certain percenta1ea of the moneys contributed by employer. under R.C. 
4123.30 are subsequently sesrepted for depolit Into individual accounu within the 

8 R.C. 4123.01 it.ates, in part, as follows: 

As used in Chapter 4123. of the Revised Code: 

(B) "Employer" means: 
(1) The· state, including state holpltals, each county, 

municipal corporation, township, school dl1trict, and hospital 
owned by a poltttcal IUbdlvillon or subdlvilion1 other than the 
1tate; 

(2) Every penon, firm, and private corporation, Including 
any public lel'vice corporation, that (a) hal In servlc:e one or 
more workmen or operatlva reJU}arly In the ame bullnell or in 
or about the ame ntabllshment under any contract or hire, 
expreu or implted, oral or written, or (b) ls bound by any such 
contract of hire or by ~ other written contract, to pay into 
the inlurance fund the premlum1 provided by Chapter 4123. of 
the Reviled Code. 

All IUCh employer1 are subject to Chapter 4123. of the 
Reviled Code, Any member of a firm or aaoctatlon, who 
reJU}arly perform, manual labor In or about a mine, factory, or 
other estabU1hment, Including a household establishment, shall 
be considered a workman or operative In determining whether 
such person, firm, or private corporation, or public service 
corporation, hal in Its service, one or more workmen and the 
income derived from such labor shall be reported to the 
industrial commission as part of the payroll of such employer, 
and such member shall thereupon be entitled to all the benefits 
of an employee. 
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state insurance fund, or into 1eparate fundl diatinct therefrom, for use• other than 
the compensation of injured workers or their dependents. Thus, for example, Ohio 
Const. art. II, US provides that there shall be set uide from 1uch contributions a 
"separate fund •.•to be expended•••in 1uch manner II may be provided by law for the 
Investigation and prevention of industrial accidents and dlse11es," and In R.C. 
4121.37 the General Auembly has created an administrative subagency of the 
lndustrhl Commlulon that la responsible for administering this fund and malting 
expenditures therefrom for Investigating and researching the prevention of industrial 
accidents and diseases. See generally 1979 ~. Att'y Gen. No. 79-110 at 2-349 
(the safety and hygiene fund established by R.C. 4121.37, pursuant to the mandate of 
Ohio Const. art. D, 135, rla clearly a fund separate and distinct from the State 
Insurance Fund"). Other such "set asides" are enumerated In R.C. 4123.30, and these 
Include certain amounts for actuarial services authorized or required by R.C. 
4123.44 and R.C. 4123.47, or for administrative and court costs Incurred in 
coMection with the hearing of disputed claims pursuant to R.C. 4123.SlS-.519 
(formerly R.C. 4123.Sl), and any amounts used to reinsW'e the liability of the 
respective Insurance funds for compensation paid therefrom to Injured workers or 
their dependents. In addition, R.C. 4123.34 provides that a portion of the moneys 
contributed under R.C. 4123.30 to the state insurance fund shall be used to create 
and maintain a surplus fu:xl, R.C. 4123.34(B), which, Inter alfa, may be Invested by 
the Bureau and the Industrial Commission in the manner prescribed by R.C. 
4123.44-.4-42, and a premium payment secW'ity fund, which is an account used to pay 
for any premiums that are due '.""'Om an employer and that remain uncollected, R.C. 
4123.34(0). Su generally 1980 Op. Att'y Gen. No. 80-072 at 2-287 (the surplus 
fund created pursuant to R.C. 4123.34(B) la an account within the state inlW'ance 
fund rather than a separate and dlatlnct fund). 

R.C. 4123.30 exprealy provides that, subject to the exceptions specified 
therein, all moneys paid into the state inaurance fund by contributing employers 
"constitute a trust fund for the benefit of employers and employees." Related 
pnrtlslons within R.C. Chapter 4123 impale upon the Industrial Commiulon a 
responsibility to maintain the financial intesrity and solvency of this trust fund, and 
to carefully monitor and approve all disbursements therefrom. Thus, R.C. 412).32 
states that the lndUltrial Commiuton "shall adopt rules with respect to the 
collection, rr~!ntenance, and dlahlnements of the state insurance fund," including 
"[s]uch special rules u the commission considers necessary to safeguard the fund and 
as are Just in the circumstances," R.C. 4123.32(0). Similarly, R.C. 4123.29 directs 
the Industrial Commission to set employer contribution rates and premiums "at a 
level that assures the solvency of the [state Insurance] fund." It is, therefore, 
apparent that the Industrial Commission does, in fact, bear a special responsibility to 
the state insurance fund, a responsibility properly analogous to that traditionally 
ldentlfled or associated with a truatee or similar fiduciary. In this regard, a 
"trustee" has been defined 1enerally as "a person In whom there is vested, for the 
benefit of another, some estate, interest or power in or affecting property." 
Muth v. M~ton, 68 Ohio L. Abs. 164, 170, 119 N.E.2d 162, 166 (C.P. Montgomery 
County 1954) (emphasis added). Black's Law Dictionary at 1357 also defines a 
"(t]rustee," in part, u 

one in whom an estate, interest, or power is vested, under an express 
or implied agreement to administer or exercise it for the benefit or to 
the use of another called the cestui que trust .... In a strict sense, a 
"trustee" la one who holdl the legal title to property for the benefit of 
another, white, in a broad sense, the term is sometimes applied to 
anyone standing in a fiduciary or confidential relation to another, such 
as agent, attorney, bailee, etc. (Citations omitted.) 

A "fiduciary" hu been defined u "a person having a duty, created by his 
u."ldertaldng, to act primaril7 for tlle benefit uf another In matters connected with 
his undertaking." Halulca v. Sak.ff, 66 Ohio App. 308, 312, 34 N.E.2d 68, 70 (Wayne 
County 1941) (emphasis in original). Similarly, the following entry appears for the 
term, "[f]lduciary": 

The term la derived from the Roman law, and means (as a noun) 
a person lloldtnl tu cltanu:ter uf a trutu, or a character analogous 
to that uf a trutu, in respect to the trust and confidence Involved in 
it and the acrupuloua aood faith and candor which it requires. A person 
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having duty, created by hie undertaking, to act primarily for another's 
benefit In matters connected with IUCh Wldertaklq. Aa an adjective it 
meana of tu nat&&re of a truat; 1aavint tu clulracte,utic1 of a trmt; 
anala,ou, to a trut; relattn1 to or founded upon a truat or confidence. 

A penon or fnmtutfan wl&o manaia money or property for 
another and who mu.rt e,r.,-ci,c a 1tondanl of care in .n,cl& management 
activity fn,po,cd b1 law ar cantNct; e.1, executor of estate; receiver 
In bankruptcy; tru1tee. A trustee, for example, poueue1 a fiduciary 
responsibility to the beneficiaries of the truat to follow the terms of 
the truat and the l'f.'QUirements of applicable state law. A breach of 
fiduciary responsibility would make the trustee liable to the 
beneficiaries for any damage caused by 1uch breach. 

The status of being a fiduciary gives rise to certain legal 
incidents and obligations, Including the prohibition against investing 
the money or property in investments which are speculative or 
otherwise imprudent. (Emphasis added.) 

Black'• Law Dictionary at 563. 

Thus, that the Industrial Commission should be characterized, albeit 
figuratively, u a trustee or fiduciary with respect to the state insurance fund is ~c:h 
reasonable and appropriate. Such standing on the part of the Industrial Commission 
is, by definition, accompanied by an obligation (i.e., a "fiduciary responsibility") to 
adhere to certain recognized standards of judgment and care when making any 
decisions or taking any actions that may have an effect upon the fiscal Integrity of 
the state inslll'ance fund, and, in turn, the beneficial Interests thereby represented. 
This is especially true when the Industrial Commission acts pursuant to the 
investment authority conferred upon it by R.C. Chapter 4113, which is at issue here. 

The generally accepted rule Is that one who acts In a fiduciary capacity for 
the benefit of another must exercise that degree of care, skill, and judgment as 
would be exercised by a reuonable, prudent person in the same or similar 
circumstances. Thua, the Restatement (Second) of Trusts §174 (1959) states that a 
trustee is "under a duty to the beneficiary in administering the trust to exercise such 
care and skill u a man of ordinary prudence would exercise in dealing with his own 
property," and that if a trustee "has greater skill than that of a man of ordinary 
prudence, he ii Wlder a duty to exercise iruch skill." Comment a to §174 states, in 
part, that a trustee "ii liable for a lou resulting from his failure to use the care and 
skm of a man of ordinary prudence, although he may have exercised all the care and 
skill of which he wu capable," and comment b further notes that "[w]hether the 
trustee t, prudent in the doing of an act depends upon the circumstances as they 
reasonably appear to him at the time when he does the act and not at some 
subsequent time when his conduct is called in question." Similarly, U 176 and 181 of 
the Restatement provide respectively that a trustee is under a duty to the 
beneficiary to uae reuonable care and skill "to preserve the tnllt property" and "to 
make the trust Pl operty productive." Regarding the exercise of investment 
powen9 in particular, 1217 of the Restatement provides that a trustee is under a 
duty to the beneficiary to "mak,9 such investments and only such investments as a 

9 Pursuant to R.C. 4111.30.and R.C. 4121.31, administrative rules have 
been promulgated · that address, inter alfa, general pollciea of the Bureau 
of Workers' Compensation and the Industrial Commiuion, lncludina those 
pertaining to the investment of state insurance fund aurplua moneys under 
R.C. 4113.44-.442. See 6 Ohio Admin. Code. Chapter 4123-9. In this 
regard, rule 4123-9-0l(E) states, In part, u follows: 

The main fimc:tlons of the bw'eau or workers' 
compensation shalt conailt of: 

Proper investments by the bureau and the industrial 
commission of the surplus and/or reserves, tn accordance with 
the statute. "lnvettment" mean1 the use of money for the 
purpose of producing income or to increase capital (assets), or 
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prudent man would mlke of his own property having In view the preservation of the 
estate and the amount and :!'egularlty of the income to be derived," §227(a), and 
"conform to the 1tatutea, If any, governing Investment, by trulteet," !227(b). 

ThUI, the lndU1trlal Commlulon shall be autded by the foregoing 1tandards of 
care and Judament whenever it exercl1e1 any of the lnveatment power1 conferred 
upon It by R.C. Chapter 4123 In conjunction with · the admlnl1tratlon and 
manaaement of the 1tate wurance fund. A failure on the part of the Commlulon to 
11bide by thole 1tandardl will, In the appropriate clrcum1tancea, conatltute I breach 
of the Commlulon's fiduciary responsibility to the fund and to the beneficiaries 
thereof. 

In this Instance you have Inquired about the Induatrlal Commlulon's exercise 
of the power conferred upon it to approve the investment of the state INurance fund 
surplUI in productive real estate pursuant to R.C. 4123.442(F). According to your 
letter, the construction of the W.O. Walker Industrial Rehabilitation Center and the 
J. Leonard Camera Industrial Rehabilitation Center wu undertaken u an Investment 
in productive real estate pursuant to R.C. 4123.4<42(F). The Commission now 
proposes to approve the sale by the Bureau of Workers' Compensation of those tw6 
rehabilitation centers to OBA, and it i1 poulble that the market value price of those 
properties will be less than the COit originally expended on their construction and 
development. You wish to know whether a aale of these two properties at such price 
will co111tltute a breach of.the lndU1trlal Commluion'1 fiduciary responsibility to the 
state insurance fund insofar as the fund will, as a result, experience a diminution in 
the amount of income it would otherwise have received from these particular 
Investments. 

The dispoiritlve inquiry in this regard ts whether a decision by the Industrial 
Commission to approve the sale of these properties at the lower-market value price 
is reasonable and prudent, notwithstanding the financial lou that may be sustained 
by the state insurance fund u a result of that decllion. Al a practical matter, 
whether that decision should be chancterlzed u reuonable and prudent, or 
unreasonable and Imprudent, will depend upon the factual circumstances that prevail 
at the time the pl'OpOled sale 11 consummated. In that regard, a variety of factors 
will have to be examined and welshed before an opinion on this point can be offered 
with any conclusive certainty. For example, the time at which the sale occurs, the 
likelihood that the market value of these properties will, at some future date, equal 
or exceed the C01t1 Incurred in their construction, the ,mount by which thole 
ortpnal COltl exceed the current market value of these properties, the approximate 
amount of the reduction in income to the state inlurance fund tha\ may reuonably 
be expected u a result of a sale of these properties at the current market value 
price, and the extent to ~hlch the lndultrlal Commtulon, in proceeding with the 
approval of IUCh aale, relies upon the oplnlona of Investment counelors who are 
recognized experts in th11 field will, Inter alta, have an Important bearing in 
determining whether the Commiuion'1 decision is a product of reasoned, prudent 
judgment. 

both. "ReservH" is understood to mean the potential future 
cost of open industrial claims. "Surplus" mea111 uncommitted 
reserves to guarantee the solvency of the state insurance fund 
and to meet unforeseen contingencies. The portfolio shall be 
managed in such a way u to meet the legal obligations of the 
bureau and the industrial commission as well as to provide 
maximum return on investments made. "Portfolio" Is 
understood to mean the entire holdings in various types of 
Investments, Including, but not to be limited to, stocks, bonds 
and commercial paper owned by an investor. 

Rule 4123-9-02(A)(9) further creates an Investment section within the 
Bureau that has the responsibility of making investment reco;;,mendations in 
accordance with the provisions in R.C. 4123.44-.442, and 1:,'llnaging and 
overseeing those Investments. 

June 1989 
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In 11ddltlon to the specific facton enumerated above, the lnduatrlal 
Commlulon 1hould allO bear in mind the general lnvatment 1tandardl that appear In 
6 Ohio Admln. Code 4123-9-11. In thl1 regard, rule •!:?3-9-11 enumerata the 
varloUI t'unctlom that the tnvntment 1eetion of the Bureau of Worker1' 
Compemation is to perform. In particular, rule 4123-9-1 l(E) dncrtbes the type of 
investment programs that the investment section shall pursue, and the general 
criteria by which particular investment proposals and decision1 are to be evaluated: 

(E) In order to properly dl1eharge the auigned duties, the 
invntment section shall develop and maintain the following Investment 
program: 

(1) Determining the inve1tment objective., including, but not 
limited to, the combination of safety, income and capital growth. Two 
euential criteria. shall be Uled to evaluate the inve1tment merits of a 
portfolio: 

(a) The return that the bureau and the industrial commission 
expect to receive from the portfolio; 

(b) The risk to which the funds invested are expo1ed in order to 
receive this return. · 

(2) Deciding upon the typel of invntments, in accordance with 
the statute, and the pn:,portion1 of each to be obtained; making 
inve1tments of varied typet and matmity dates, in various industries 
and localitie1 (diversification) to reduce poaible errors in judgment. 

(3) Selecting specific investments to ensure quality. and stability. 
In establishing selection policies proper consideration should be given 
to at lea1t the following factors: 

(a) Safety of principal, adequate liquidity (capacity to be sold for 
cash or borrowed on to full value without delay) and collateral (secured 
or guaranteed by property) value, adequacy of income and/or capital 
gain, and purchasing power stability. 

(b) "Efficient portfolio" theory: An efficient portfolio is one that 
offen the largest return compatible with a specified degree of risk, or 
which minimize. the risk accompanying a sought-for level of return. 
Riska on a portfolio are diminished by selecting individual investments 
with oppo1ite and offsetting patterns of expected fluctuation. 

(4) Studying the long-run values of investments and timing their 
purchues and sale. in light of price fluctuation of umtable investment 
markets. 

Accordingly, the conclusion is by no means certain that a decision by the 
Industrial Commiuion to approve the sale of these properties to ODA at a price that 
is les1 than the COltl that were incurred in their acqut1ition and development is 
unreuonable and imprudent. Nonetheles1, the need to carefully eomider the entire 
circumstance of the prq)Oled sale tn thil particular regard cannot be emphutzed too 
1trongly. Cf., •·•·• Ratatement (Second) of Tri.mu 1227 comment e ("[i)t is 
impoaible to lay down a hard-and-fut rule u to what 11 a prudent investment, since 
much may depend upon the time and place of the admlniltratlon of the trult, and 
much may depend upon the character of the particular trult"). Upon a careful and 
1tudied application of the factora I have delcribed above, u well u the general 
investment 1tandardl and criteria that appear in rule 4123-9-ll(E), the lnduatrial 
Commtuton may find It poutble to conclude that a ..1e of these two propertia at a 
price that ii 1.. than the total amount of coats Incurred in their comtructlon and 
development 11, on balance, a reuonable and prudent investment dect1ton. 

You allO have uked about the authority of the Industrial Commission and 
the BW'eau of Worken' Compensation to renegotiate the terms of their present lease 
agreement u an alternative to a ..1e of thele properties to OBA. According to your 
letter, the Industrial Commission and the Bureau are contemplating renegotiating 
the amount of rent the Commiaion pa)'I the Bureau for its lease of these two 
rehabtlitation centen. They are propo1tng to reduce the amount of such rent to a 
level that will reflect a rate of return that ii lea than the average rate of return 
paid on fixed-income inve1tments of the 1tate illlurance fund. You wiah to know 
whether the Industrial Commiuion and the Bureau may agree to such a modification 
of their lease agreement. 

Al in the cue of your flnt two inquiries, re.olution of thi1 quation requires 
a consideration of two di1ttnct issues: whether the Industrial Commission and the 
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Bureau may, in fact, ne1otiate a modification of the amount of rent that shalt be 
paid under their pre1ent leue agreement; and whether such modification, to the 
extent that it cauaes a reduction in the amount of inveatment income received by 
the state illlW'&DCe fund, implicates the Industrial Commiuion'• fiduciary 
responaibility to the fund. Recently, I had occuion to dllCUII the general Ie1al 
principles that control when local governmental entities aeek to modify or 
renegotiate certain upects of a contract or other binding agreement to which they 
are partiea. In 1988 Op. Att'y Gen. No. 88--076 I wu· uked several questions 
regarding the renegotiation of contracts for fire protection between a village and 1ix 
individual townahipe. Su R.C. 9.60(8) and (C) (authorizing 1uch contract, 
between, inter alia, a villa1e and a toW111hip). The contract, provided that the 
village would furnish all fire and medical aquad aervicea to the townahipe, and that u 
conaideration therefor the townahipe would pay the village the amounts apectncalty 
enumerated in the contracts. Becauae of unforeaeen budgeting problems, the village 
wished to renegotiate the contracts for the purpose of increuing the amoWtts the 
townshipe would pay the village for its fire and medical aquad services; failing an 
amicable renegotiation on thi1 point, the village proposed to reduce unilaterally the 
level of such servicea It would thereafter provide to each township. 

In addreuing these questions, I reviewed the general principlea of law that 
ordinarily apply to the modification or renegotiation of contracts between 
governmental bodies: · 

It hu been establilhed, u a general rule, that the contracts of a 
pernmental entity, "unless limited by positive proviaions of 1tatute 
law, are governed by the same principles u apply to contracts between 
lndlviduall." Phelp, v. Logan Natvral 0111 cl Fu.el Co., 101 Ohio St. 
144, 148, 128 N.E. 58, S9 (1920); •• State e1t rwl. Cutler v. Pia 
COllftt, Joint .Area Vocational Scliool Dimict, 6 Ohio St. 3d 138, <451 
N.E.2d 800 (1983); Ferdinand v. Hamllton Local Board ·of Etlucation, 
17 Ohio App. 3d 165, 171, 478 N.E.2d 835, 842 (Franklin County 1984), 
motion to certif7 tiwrruaed, No. 8<4-1070 (Ohio Sup. Ct. Aug. 2, 198<4) 
("a board of education ia bound by a continuing contract under ordinary 
contract law ... "). Since no 1tatutory provilion authorize. a village to 
compel renegotiation of a :;~tract in the cirCWD1tancea that you have 
described, and since the contract in queation does not provide for such 
renegotiation, the general rule governing changes to a contract comes 
into effect: "A consent to alteration of rights under a written contract 
must be by agreement of the parties upon sufficient consideration." 
Hinlder v. Equitable Life ..taurance Socwty, 61 Ohio App. 140, 143, 
22 N.E.2d 451, <452 (Hamilton Cowity 1938). Consideration for 
mr>Cilfication or abrogation of a contract may be fowxl in mutual 
waiven of rights under the contract, and one party to a contract may 
attempt to persuade the other party that modification of the contract 
would be to the mutual benefit of the parties. SU Phelp, v. Logan 
Nattual Ga & Ful Co., 101 Ohio St. at 148, 128 N.E. at 59; Murrell 
v. Elder-Burman Stora Corp., 16 Ohio Misc. 1, 239 N.E.ld 2<48 (C.P. 
Montgomery Cowity 1968). Absent statutory or contractual terms 
providing for renegotiation, however, one party to a contract has no 
power to require another party to renegotiate the terms of the 
contract. Su. e.g•• Fraaer v. Magic Chef-Food Giant Markets. Inc., 
324 F.2d 853, 857 (6th Cir. 1963) ("(p]arties to a contract may amend, 
modify or cancel a contract in such maMer aa is agreeable to them"). 
See generally Logan Natural Ga.,. cl Fuel Co. v. City of Chillicothe, 
65 Ohio St. 186, 62 N.E. 122 (1901). 

Op. No. 88-076 at 2-371 and 2-372. 

I see no reason why the foregoing princlplea should not similarly apply in this 
instance. Because you have not Indicated to the contrary, I shall presume that there 
is no provision within your present lease agreement that prohiblta the Industrial 
Commiuion and the Bureau from renegotiating or modifyins itl term,. My research 
also hu not dilcloaed any 1tatutory provilion that limits or reatrict1 the actions of 
the Commillion or the Bureau in that regard. Al a general matter, therefore, it 
appean that the Industrial Commiuion and the Bureau of Workers' Compensation 
may agree to modify the terms of the present agreement that governs the lease of 
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the W.O. Wallter Indllltrlal Rehabilitation Center and the J. Leonard Camera 
Induatrial Rehabilitation Center to the Commiaion. 

Whether the Indl.mtrial Commiaion and the Bw-eau lhould agree to the 
specific modification delc:ribed in your letter preMntl a much clOler question. You 
indicate that the Commlllton and the Bureau are contemplating a reduction in the 
amount of rent that the Commlllton pays the Bureau for the me of these two 
rehabilltation centers. The rent ii to be Nt at a level that will pmer a nte of 
return for the atate inlurance fund that ii le11 than the averap rate of return paid 
on the fund'• ftxed-tncome tnve1tmenu. You have indicated that IUCh rent 
reduction ii betns CClllldered u a method of reducina the total amount of 
adminiltratlve COIU charpable to the Commlllton in connection with the operation 
of these two rehabilltation centen. 

lnlof1r u the foreaotn, rent reductton propoal will dlminllh the amount of 
income that would otherwtle be produced for the 1tate tnaurance fund, its 
implementation might be viewed u a breach of the Indl.mtrial Commiulon's fiduciary 
responsibility to the state inlunnc:e fund. Al in the case of your sec,:,~ question, I 
find that I am imable to provide you a definitive answer on thla 1,oint because such a 
determination may ultimately depend upon various factu.21 iauef, that simply are not 
amenable to resolution by way of the formal opinion-.1'endering process. 
Nonetheless, several oblervatlons are at this time appropriate. First, a decision by 
the Indl.mtrial Commiuion to implement the rent reduction propo1al u you have 
described it must be evaluated by the same standards of care, sktll, and Judgment as 
apply to the Commiaion's other investment decisions. This means that the 
Commillion m111t be able to demonstrate that thil particular decilion, insofar as it 
adversely affecta the flnanctal condition of the state lnaurance fwxl, ii one that a 
reuonable and prudent investor, having knowledge of all the relevant facu, would 
make in the ume or similar circum1tances. 

You abou1d alto be aware that the Indl.mtrial Commiuion's fiduciary 
responliblllty to the state Insurance fund includes an obligation to ensm:e that the 
Commiaion's actiont and deciliOIII are guided at all times by a strong sense of 
loyalty to the fund. The Restatement (Second) of Trusts U70(1) thus declares that a 
tru1tee bu a duty "to admtnilter the trust solely in the interest of the beneficiary," 
and comment ca thereto further state1 that, u to matten within the scope of tilt 
fiduciary relationship, a trmtee "ii wider a duty not to profit at the expense or the 
beneficiary." This duty of loyalty thus demands that a trustee carefully avoid all 
forms of self4allfll in matters pertalnlfll to the adminiltratton and management or 
hil tnllt, In thil lllltance, there may be some merit to the propolition that the 
Induatrial Commtuton's rent reduction propoal ii colored by a certain element of 
self-deallfll inlofar u it ii intended to provide a tanaible financial benefit (i.e., 
lower overall adminiltrattve eo1t1) to the Indl.mtrial Commiaion at the expense of 
the state inlurance fund. To the extent that IUCh action ii determined to constitute 
a breach of the Commillloa's duty of loyalty to the fund, the Commilllon may be 
held liable for the flnanctal loll thereby incurred by the fund. Sa ptlfflllly 
Re1tatement (Second) of Tn.111t1 1205 Olabillty of trustee for a breach of trult); 1206 
Olability of trultM for breach of the duty of loyalty). 

Bued upon the foreaoinl, therefore, It ii my opinion, and you 1re advised 
that: 

1. 	 Pursuant to R.C. 4123.442(F), the Bureau or Workers' 
Compensation, with the approval of the Indmtrial Commilllon of 
Ohio, may enter into an agreement with the Ohio Building 
Authority for the ale thereto of the W.O. Walker Industrial 
Rehabilitation Center and the J. Leonard Camera Industrial 
Rehabilitation Center. In accordance with Ohio Const. art. vm, 
121 and R.C. 152.09(B), the Ohio Building Authority may iuue 
revenue obligations for the purpme or financing iu acquisition or 
the w.o. Walker Indl.mtrial Rehabilitation Center and the J. 
Leonard Camera Indl.mtrial Rehabilitation Center, provided the 
General Allembly, u directed by R.C. 152.09(F), appropriates
leue payments or other moneys for such rehabtlttation centers, 
or by other act authorizes IUCh acquilition. 
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2. 	 Pursuant to R.C. 152.06(A), the BW'eau of Workers' 
Compensation, with the approval of the Industrial Commission of 
Ohio, may enter into an agreement with the Ohio Building 
Authority for the conveyance thereto of the W.O. Walker 
Industrial Rehabilitation Center and the 
J. Leonard Camera Industrial Rehabilitation Center when 
necessary or convenient to carry out the statutory purposes of 
the Ohio Building Authority. In accordance whh Ohio Const. art. 
VIII, §2i and R.C. 1S2.09(B), the Ohio Building Authority may 
Issue revenue obligations for the purpose of financing its 
acquisition of the W.O. Walker Industrial Rehabtlltation Center 
and the J. Leonard Camera Industrial Rehabilitation Center, 
provided the General Aaembly, u directed by R.C. 1S2.09(F), 
appropriates lease payments or other moneys for such 
rehabilitation centers, or by other act authorizes such acquis1tlon. 

3. 	 R.C. Chapter 4123 confers upon the Industrial Commiuion of 
Ohio a fiduciary responsibility to preserve and safepaard the 
financial Integrity and 10lvency of the atate inaw'ance fund that 
hu been created pursuant to Ohio Conat. art. D, 135 and R.C. 
4123.30. Such a responsibility on the part of the Industrial 
Commluion lncludea an obllptlon to adhere to certain atandarda 
of Judplent and care when malt1111 declalona or talr.lJII actlona 
that may affect the flnanclal lntegrity and sound!leu of the state 
lnalD'ance fund, Including any declalona or actlona that pertain or 
relate to the lnduatrlal Commluion's approval or the Bureau or 
Worlten' Compensation's exerclie of the Investment powen 
conferred upon it by R.C. Chapter 4123, u aet forth In R.C. 
4123.44-.442. Approval by the lnduatrlal Commlaton of all 
Investment acttC111 and decialona or the Bureau· or Worlten' 
Compensation under R.C. 4123.44-.442 ahall be plded by the 
same standarda or care and Judplent u would be followed by a 
reuonable and prudent Investor in the ame or almtlar 
circumatancea. 

4. 	 Whether a sale of the W.O. Walker Industrial Rehabilitation 
Center and the J. Leonard Camera Industrial Rehabtutatlon 
Center to the Ohio Building Authority for a price that ls less than 
the total amowit of costs actually inclD'red In their construction 
and development represents a reasonable and prudent investment 
decision on the part of the Bw-eau of Workers' Compensation and 
the Industrial Commission of Ohio will depend upon the factual 
circumstances that prevail at the time such a sale is 
consummated. 

S. 	 The Bureau of Workers' Compensation and the Industrial 
Commission of Ohio may agree to modify or renegotiate the 
terms of the present agreement that governs the Bureau's lease 
of the W.O. Walker Industrial Rehabilitation Center and the J. 
Leonard Camera Industrial Rehabllltatlon Center to the 
Industrial Commission, providec :here is no provision within that 
agreement that prohibits or otherwise restricts such a 
modification or renegotiation. 

6. 	 A decision by the Industrial Commission of Ohio to agree to a 
reduction in the amount of rent it pays the BID'eau of Workers' 
Compensation under the terms of the present agreement that 
governs the BID'eau's lease of the W.O. Walker Industrial 
Rehabilitation Center and the J. Leonard Camera Industrial 
Rehabilitation Center shall be guided by the same standards of 
care and judgment as would be followed by a reasonable and 
prudent Investor in the same or similar circumstances. The 
factual circumstances that prevail at the time such decision is 
made and implemented will determine whether a rent reduction 
that yields a rate of return less than the average rate of retW'll 
on the state insurance fund's fixed-income investments is the 
product of a reasonable and prudent investment decision. 
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