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OPINION NO. 87-027 

Syllabus: 

l, 	 Pursuant to R.C. 9,38 and R.C. 131.02. moneys
that are collected by the Ohio Student Loan 
Commission on behalf of lenders and are to be 
remitted to lenders are public moneys that must 
be paid to the Treasurer of State. 

2. 	 Moneys that are collected by the Ohio Student 
Loan Commission on behalf of lenders and are to 
be remitted to lenders are not available for 
other uses and should not be placed in the state 
treasury. such moneys should. instead. be held 
either in the Treasurer of State's contingent
Fund or in a custodial account. as determined by 
the Treasurer of State. 
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To: David H. Harmon, Executive Director, Ohio Student Loan Comml11lon, 
Columbu1, Ohio 

By: Anthony J. Celebrezze, Jr., Attorney General, May 22, 1987 

I bave before ae your request for an opinion on the 
question whether certain moneys received by the Obi~ Student 
Loan co1•ission are public moneys tbat must be deposited witb 
the Treasurer of state. Your letter of request states, in part: 

The Ohio Student Loan Commission has encountered 
questions relative to the proprhty of ou.:: handling of 
funds received and paid out as a function of servicing 
loans under contract with a number of participatL:,g 
OSLC lenders. Under the current arrangement, the 
payments are received from student borrowers and 
deposited into an account maintained for this purpose 
with Bank One of Columbus. Checks are subsequently 
drawn on this account on a regular basis to remit 
payments to the lenders which own the loans: at no 
point in time does the Commission ever have anything 
other than a temporary possess ion of the funds, nor 
does the Commission have the authority to divert any 
of the funds to its own purposes. Pees pa id to OSLC 
by participating lenders are collected under an 
entirely separate process and are deposited into the 
coamission•s custodial reserve account. 

This letter is to request a formal opinion of 
your office on the question of whether or not the 
payaents described above are within the meaning of 
"public aoney" as defined in Section 131.0l of the 
Ohio Revised Code. It is the contention of the 
Coaaission that the student payments received and 
processed on behalf of participatin9 lenders are ruu, 
public monies and do not need to be deposited with the 
Treasurer of State. (Eaphasis in original.) 

It is my understandinCJ that a division of the Ohio student 
Loan Couission known as the Columbus Repayment Center (CRC) 
bas entered into agreements with varfous approved lenderl:l to 
en9age in the servicin9 of student loans on behalf of those 
lenders. Pursuant to the a9reeaents, tbe CRC collects payments 
froa student borrowers, deposits thea into a bank account, and 
petiodically ceaits the aaounts so collected to the lenders on 
wbose behalf they were collected. Your question is whether the 
aaounts so collected aay properly be deposited by the 
Coaaission into its own bank account, or whether they should be 
deposited witb the Treasurer of State. 

In considering the question whether tbese aoneys should be 
deposited with the Treasurer of State, I recognize that their 
uae is liaited to the payaent of the lenders as provided by 
agreeaent. You have stated that the a9ree11ents under which the 
Coaaission collects the moneys in question provide clearly that 
the moneys are collected on behalf of the lenders attd are to be 
reaitted to the lenders. The moneys do not constitute payment 
for any services of the co-ission. They are owed to the 
lenders, rather than to the Comaission, and are not available 
for the general use of the couission. Your question raises 
the issue of how the aoneys are to be held, b~t does not affect 
the conclusion that they are to be held on behalf of the 
lenders and remitted to them, rather than to be used by the 
Commission or the state for any other purpose. ~ qeneral.!Y 
1982 Op. Att•y Gen. No. 82-082: 1982 Op. Att•y Gen. No. 82-003: 
1979 Op. Att•y Gen. No. 79-113: 1979 Op. Att•y Gen. No. 79-030. 
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I begin my discussion with a review of the powers of the 
Ohio student Loan Commission. The Commission was created 
pursuant to R.C. 3351.05 and is authorized to guarantee student 
loans. see R.c. 3351.06; R.C. 3351.07(A). The purposes of the 
commissioii"""are set forth in R.C. 3351,05 as follows: 

There is hereby created the Ohio student loan 
commission for the purposes of making available to 
residents and qualified nonresidents, improved
opportunities for education, and improving the general
health and welfare by raising the educational levels 
of such residents and qualified nonresidents by
guaranteeing loans made to persons who are attending 
or plan to· attend eligible institutions of education 
and their parents, when such loans are made to assist 
such persons and their parents in meeting their 
expenses of education in accordance with sections 
3351.05 to 3351.14 of the Revised Code. 

The commission is l'riven statutory powers which enable it to 
carry out its purposes: Its powers include the following: 

(A) The Ohio student loan commission may: 

(4) Enter into contracts with any approved
lender. upon such terms as may be agreed upon between 
the commission and the approved lender, to provide for 
the administration by such approved lender of any loan 
or loan plan guaranteed by the commission including
applications therefor &nd terms and repayment thereof 
and to establish the conditions for payment by the 
commission to the approved lender of the guarantee on 
any loan•.•• 

(8) Perform such other acts as ll!'Y be necessary 
or appropriate to carry out effectiv&ly the objects 
and purposes of the coaaission. 

R.c. 3351.07 (emphasis added). The Commission has exercised 
these powers by establishing the CRC and entering into 
agree~ents under which the CRC collects loan payments on behalf 
of lenders. 

Certain moneys of the Commission are expressly required by 
statute to be deposited with the Treasure" of State or to be 
held in the custody of the Treasurer of State. .§.!!. R.C. 
3351.0B(B) ("[t]he commission shall hold and maintain on 
deposit with the treasurer of state funds or negotiable
securities having a market value of not less than six and 
two-thirds per cent of the aggregate amount of unpaid principal 
and interest of all notes guaranteed by the commission, 
exclusive of such portion thereof as may have been reinsured or 
guaranteed by the United States or an agency, department, or 
instrumentality thereof"): R.C. 3351.08 (P') (" [e]ach guaranteed
loan may carry a special loan insurance premium.••which shall 
be paid to the commission by the borrower and deposited into a 
fund in the custody of the treasurer of state, which ehall not 
be part of the state treasury. Money in the fund may be used 
only to aaintain the aoney available to the commission to 
guarantee loans and to make payments to the student loan 
coaaission operating expense fund created by section 3351.131 
of the Revised Code"): R.C. 3351.131 ("[t]here is hereby
created in the state treasury ~be student loan co..ission 
operating fund. The fund shall con::ist of aoney paid into it 
by the Ohio student loan co..ission under division (F) of 
section 3351.08 and section 3351.13 of the Revised Code, and 
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aoney in the fund sball be used solely to pay the expenses of 
the couiasion. All expenses of the com111i11ion shall be paid 
fro• tbe fund"). The aoneys about which you have inquired are 
not 'subject to these provisions. 

R.C. 3351.07 sets forth general powers of the commission to 
accept, hold, and deposit aoney, as follows: 

(A) The Ohio student loan commission may: 

(2) Reject or take, hold. and administer, on 
behalf of the commission and for any of its purposes, 
real property, personal property, and moneys, or any 
interest therein, ~- the income therefrom, either 
absolutely or in tr:ust, for any purpose of the 
co11111ission. The commission may invest its funds in 
any investments in which funds of the public employees 
retirement system may be invested pursuant to section 
145,ll of the Revised Code. The commission may 
acquire property or moneys for its purposes by the 
acceptance of gifts, grants, bequests, devises, or 
loans: provided, that no obligation of the commission 
shall be a debt of the state, and the commission shall 
have no power to aake its debts payable out of moneys 
except those of the commission. (Emphasis added.) 

Pursuant to ;his provision, the Comai11ion is authorized to 
take, hold, and adainister moneys, and the income from such 
moneys, on behalf of the couission and for its purposes, and 

Chapter sp~cifically addresses the question whether 

to invest such moneys in investments authorized under R.c. 
145,ll. 

Neither R.C. il35l.07 n.or any other provision of R.c. 
3351. 

moneys of the ac,rt to which your question relates mu.at be 
deposited with t1!1e Treasurer of State or whether they may be 
administered diriactly by the Commission, without action or 
approval by the 't'reasurer. Qt:_ R.C. 145.ll (giving the Public 
Employees Retire111.ent Board "full power to invest" moneys in the 
funds created by R.C. 145.'0l-.58 in certain types of 
investments) ~ R.C. 145.26 ("[t]he treasurer of state shall 
be the custodian of the funds of the public employees 
retireaent systea, and all disbursements therefrom shall be 
paid by him only upon instruments authorized by the public 
employees retirement board and bearing the signatures of the 
board"): R.C. 4123,42 ("[t]he treasurer of state shall be 
custodian of the state insurance fund ..• aod 
disburseaents .•• shall be paid by him upon warrants drawn by the 
industrial couission and siqned by any two members of the 
comaission") and a.c. 4123.44 (giving the Administrator of the 
Bureau of Workers• Coapensation, with the approval of the 
Industrial Comaission, authority to "invest any of the surplus 
or reserve belonginq to the state insurance fund" in certain 
types of investments); R.C. 5126.05 ("[a]ny county board of 
mental retardation and developaental disabilities may receive 
by gift, grant, devise, or bequest any aoneys, lands, or 
property for the benefit of the purposes for which the board is 
established and bold, apply, and dispose of tbe same according 
to tbe teras of the gift, grant, or bequest. All money 
received by qift, qrant, bequest, or disposition of lands or 
property received by gift, grant, devise, or bequest shall be 
deposited in the county treasury••• •). see generally 1983 Op. 
Att•y Gen. No. 83-0SS: 1980 Op. Att•y Gen. No. 80-033: 1962 Op. 
Att•y Gen. No. 3104, p. 503; 1956 Op. Att•y Gen. No. 7539, p. 

http:145.'0l-.58
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891. Our inquiry does not, therefore, end with an examination 
of R.C. Chapter 3351. It is, in addition, necessary to examine 
general statutory provisions concerning the receipt and deposit 
of funds by public officials. 

R.C. 9;39 states, in part: 

As used in . this section... of the Revised Code, 
"color of office, 11 "public office. 11 and 11 public 
official II have the same meanings as in section 117. 01 
of the Revised Code. 

A state officer, employee, or agent shall pay to 
the treasurer of state all public moneys received by 
him as required by rule of the treasurer of state 
adopted pursuant to section 113.09 of the Revised 
Code.l (Emphasis and footnote added.) 

The Ohio Student Loan commission was established pursuant 
to a.c. 3351.05 to carry out the purposes set forth therein. 
It is, thus. an entity established by law for the purpose of 
exercising functions of the state. ~ Ohio Const. art. VI, 

l a.c. 113.09 states: 

Except as provided in section 113 .10 of the 
Revised Code. all aoneya deposited with the 
treasurer of state, the disposition of which is 
not otherwise provided for by law. shall be 
credited to the general revenue fund. If a 
warrant for the payment of aoney from the state 
treasury bas been illegally or improperly issued 
by the auditor of state. or the aaount of a 
warrant issued by hi• exceeds the aua which 
should have been named therein. and payment of 
sucb warrant or excess bas been aade by the 
treasurer of state, the director of budget and 
management shall. unless the account of the 
appropriation from which it was paid has been 
closed, credit the aaount collected to such 
appropriation; but. if such account has been 
closed, he shall credit the amount so collected 
to the fund on which the warrant was or:lginally 
drawn. 

All investment earnings on moneys deposited 
in the state treasury, the disposition of which 
is not otherwise · provided for · by law. shall be 
credited to the general revenue fund. 

R.C. 113.10, discussed later in this opinion, provides for 
the establishment of the Treasurer of State's Contingent 
Pund. 

R.c. 113.08, discussed later in this opinion. provides 
for the adoption by the Treasurer of State of rules 
governing the deposit of aoneys with the Treasurer. It is 
possible that the reference in R.C. 9.38 was intended t:o be 
to B.C. 113.08, rather than to R.C. 113.09. It any event. 
it is apparent that a.c. 9.38 requires that. public moneys 
received by a state officer. eaployee, or agent be paid to 
the Treasurer of State in accordance with any applicable 
rules. See generally 1 Ohio Adain. Code Chapters 113-1 
through 113-10. 
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SS; 1983 Op. Att•y Gen. No. 83-048 at 2-188 ("the Ohio Student 
Loan co-ission is a creature of the General Assembly which 
serves. at least for some purpoaoa, as an office or agency of 
the state"). see also R.C. 1. 60. An officer. employee~ or 
agent of the commission is, therefore. a "state officer, 
employee. or agent" required by R.C. 9.38 to "pay to the 
treasurer of state all public aoneys recei·ved by him," in 
accordance with applicable rules of the Treasurer of State. 

"Public money" h defined in R.C. 117 .Ol(C) as "any money 
received. collected by, or due a public official under color of 
office. as well as any money collected by any individual on 
behalf of a public office or as a purported representative or 
agent of the public office." R.C. 9. 38 expressly references 
and adopts certain definitions appearing in R.C. 117 .01, but 
does not mention the definition of "public money." That 
definition is. therefore. not directly applicable to R.C. 9,38. 

The definition of "public money" currently appearing in 
R.C. 117.0l(C) does, however, reflect the common meaning that 
has been given to that term. see generally, .!...:...G..:.., 1986 Op. 
Att•y Gen. No. 86-067: Op. NO, 83-055; Op. No. 82-003; Op. No. 
79-030; note 2, infra. Since the moneys in question are 
received by the CRC in connection with its official duties in 
ordar to carry out the statutory purposes of the Commission, I 
conclude that such moneys ace public moneys foe purposes of 
R.C. 9. 38 and must. as a result. be paid to the Treasurer of 
State in accordance with applicable rules. See generally~ 
ex rel. Tracy v. State Board of }.\~tancy. 129 Ohio St. 66, 
68, 193 N.E. 750, 751 (193-!.) ("[i)t is in accordance with sound 
public policy that funds coming into the possession of a state 
board through the performance of a state function should be 
payable to the treasurer"). 

I reach this conclusion notwithstanding your statements 
that, pursuant to the loan servicing agreements, the Commission 
never has anything other than a temporary possession of the 
funds and the Commission has no authority to divert the funds 
to its own purposes. I understand that the Commission is 
collecting moneys on behalf of lenders and is ·obligated to 
remit the moneys to the lenders. I find, nonetheless, that, 
since the moneys are paid to the CRC, which is a division of 
the Couission, and are collected by CRC officials as part of 
the exercise of their statutory functions, they are public 
moneys that must. under R.C. 9.38, be paid to the Treasurer of 
State. As noted above, this conclusion does not mean that the 
moneys in question will be available for any purpose other than 
the payment of lenders pursuant to agreement. The manner in 
which the moneys may appropriately be held by the Treasurer of 
State is discussed below, following a discussion of R.C. 131.01 
and related provisions. 

~our letter of request references R.C. 131.01 and sets 
forth the contention that the moneys in question are not public 
moneys as defined in that section and, therefore, need not be 
deposited with the Treasurer of State. R.C. 131.0l and related 
provisions were amended by Sub. H.B. 201, 116th Gen. A. (1985) 

'(eff., in part. July l, 1985). R.C. 131.01 contains 
definitions of various terms, to be appliAd to R.C. Chapters 
113., 117., 123., 124., 125., ·126., 127., and 131. "and any 
statute that uses the terms in connection with state accounting 
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or budgeting. 11 R. c. 131. 01 does not, however, define the term 
"public moneys. 11 2 

R.C. 131.02 does relate to the payment of certain moneys to 
the Treae.urer of State. It reads as follows: 

Whenever any a1nount is payable to the state. the 
officer. employee. or agent responsible for 
administering the law under which the amount is 
payable shall imm~diately proceed to collect the 
amount or cause the amount to be collected and shall 
pay the amount into the state treasury in the manner 
set forth pursuant to section 113 .08 of the Revised 

2 The version .of R.C. 131.01 that was repealed by 
Section 2 of Sub. H.B. 201, 116th Gen. A. (1985) (eff., in 
part, July 1, 1985) stated. in part: 

on or before Monday of each week. every 
atate officer. state institution. department. 
board, and commission shall pay to the treasurer 
of state all moneys. checks, and drafts received 
for the state, or for the use of any such state 
officer. state institution. departaent, board, or 
couission. during the preceding week, from 
taxes. assessaents. licanses. preaiuas. fees. 
penalties, fines. costs. sales. rentals, or 
otherwhe. and file with the auditor of state a 
detailed, verified stateaent of such receipts. 

1965 Ohio Laws 68, 1768 (All. H.B. 307, eff. Sept. 15, 
1965); ~ Sub. H.B. 428. Section 22 (uncodified), ll6th 
Gen. A. (1986)(eff. Dec. 23, 1986). That version was 
construed as applying only when aoney was "received for the 
state or for the use of any state officer or board.• 1979 
Op. Att•y Gen. No. 79-030 at 2-100. Its coapanion 
sections, R.C. 131.05 and 131.06, applied "when a state 
officer [received] fees or advances of money that [mightl 
be subject to refund or return to the sender or when sucb 
receipts [had) not yet accrued to the state," requiring 
that such contingent moneys be deposited in a separate o~ 
individual account w.ithin. the State Depository Trust Fund 
in the state treasury. Id. at 2-100. The intent of the 
earlier version of R.C. Chapter 131. was described by my 
predecessor as follows: 

The intent af the General Ai1sembly in the 
enactment of the aforementioned statutes is, in 
my. opinion, quite clear; any funds coming into 
the possession of a state officer or board 
through the performance of a aJtate function are 
payable to the state treasury vnless the officer 
or boa~d is expressly exempt from the provisions 
of R.C. Chapter 131. State ex rel. Tracey [sic] 
v. State Board of Accountancy, 129 Ohio St. 66 
(1934); ~ .L.9..:.· 1956 Op. Att 'Y Gen. No. 7539, 
p. 891 (R.C. 5593.12 exeapts the State Bridge 
coub:iion from the provisions of R.C. Chapter 
131.) 

Id. at 2-100. !ll generally 1979 Op. Att•y Gen. No. 79-113; 
1957 Op. Att•y Gen. No. 1230, p. 631. 

June 1987 
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Code. If the amount is not paid within forty-five 
days after: payment is due, the officer, employee, or 
agent shall certify the aaount due to the a,:torney 
general, in the form and manner prescribed by the 
attorney general, and notify th4! director of budget 
and management thereof. The attorney general shall 
give immediate notice by ,ail or otherwise to the 
partl' indebted of the nature and amount of the 
indeb1:0.dness and shall collect the claim or secure a 
judgment and iBBue an execution for its collection. 
Each claim shall bear intereat, from the day on which 
the claim is due, at the base rate per annum for 
advances and discounts to members banks in effect at 
the federal reserve bank in the second federal reserve 
district. The attorney general and the chief officer 
of the agency reporting the claim may adjust any claim 
in such manner as is equitable. They may extend the 
time of the payment of a claim or judgment for such 
period of time not to exceed one year as is best for 
the interests of the state, and they may require and 
take security for its payment. (Emphasis added.) 

It is my understanding that moneys collected by the 
Commission pursuant to the service agreements in question ue 
payable to the commission, which serves as agent for the 
lenders. Since, in collecting such moneys, the Commi..ssion is 
exercising its statuto1y authority, the Commission must be 
viewed as collecting moneys that are payable to the state and 
the persons responsible for administering the statutes under 
which the Commission functions must, under R.C. 131.02, 3 pay 
such amounts into t~e state treasury in the manner set forth in 
R.C. 113 .08. 

3 R.C. 131.02 sets forth a procedure that is to be 
followed if amounts are not paid within forty-five days 
after payment is due. such procedure is not, however, 
applicable to the collectic n of loan payments pursuant to 
the service agreements in question. Federal and state laws 
governing the guarantee of student loans require that 
certain collection efforts be made to collect delinquent 
guaranteed loans. .§.!.!. 20 u.s.c. 5§1071 through lOA7-2; 3 
Ohio Admin. Code 3351-1-08 (setting forth requirements for 
due diligence efforts by lenders to collect delinquent 
guaranteed loans and time periods within which such efforts 
must be undertaken): 3 Ohio Admin. Code 3351-1-09 
(describing the collection assistance provided to lenders 
by the Collection Assistance Department of the Ohio Student 
Loan Commission). Only after a specified time period has 
paBBed is a guaranteed loan considered to be in default. 
See 20 u.s.c. 51078; 20 u.s.c. SlOBO(a) (requiring that the 
beneficiary of federal loan insurance "meet the standards 
of due diligence in the collection of the loan"): 20 u.s.c. 
SlOBO(e) (2) (defining "default" to include "only such 
defaults as have existed for (A) one hundred and twenty 
days in the case of a loan which is repayable in monthly 
installments, or {B) one hundred and eighty days in the 
case of a loan which is repayable in less frequent 
installments"): 3 Ohio Admin. Code 3351-1-lO(A) ( 11 [a] loan 
is considered to be eligible for guarantee payment whenever 
any of the following occurs: ..• (d) A borrower's failure to 
make contractual loan payments for one hundred twenty 
days">. Once a default is established, the guarantee is 
paid, and at that point the Attorney General· becomes 
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R.C. 113.08 states. in part: 

Except as otherwise provided by law. every state 
officer. employee. and agent shall. at the times and 
in the manner prescribed by rule of the treasurer of 
state. pay to the treasurer of state all money.
checks. and drafts received for the state. or for the 
use of the officer. eiuployee, or agent. from taxes. 
assessments, licenses. premiums. fees. penalties.
fines, costs, sales. rentals, or otherwise. The rules 
shall include procedures for dealing with checks not 
accepted for deposit by a financial institution and 
procedures for making deposits into the custodial 
funds of the treasurer of state. (Emphasis added.) 

The language "received for the state. or for the use of the 
officer. employee, or agent" appears to apply only to money 
that accrues to the state for its benefit. see generally Op. 
No. 79-030: note 2. 1upra. and not to money collected on behalf 
of lenders pursuant to loan servicing agreements. R.C. 113.08 
does. however, also require that rules adopted by the Treasurer 
include "procedures for making deposits into the custodial 
funds of the treasurer of state." thereby indicating that the 
Treasurer is to establish a comprehensive scheme covering the 
deposit of all moneys paid to the state. whether or not they 
are available for the use of the state. e~cept where statutory
exemptions apply. see R.C. 131.02. !!! generally Op. No. 
80-033: Op. No. 79-113 at 2-377 (stating that R.C. Chapter 131. 
applies to any money received by any state department or 
commission. unless there is an express exemption): 1957 Op.
Att•y Gen. No. 1230. p. 631 (syllabus. paragraph two) ("[t]he 

involved in collection efforts. 3 Ohio Admin. Code 
3351-1-11 states: 

(A) The Ohio student loan commissi.on 
continues to perform collection activities on 
defaulted acounts after lenders have been 
reimbursed. 

CE) Attorney general involvement 
Cl) To ensure total liquidation. many

default requiu litigation initiated byaccounts 
the Ohio attorney general's office. Litigation 
may include a court order for a wage garnishment. 
a bank account· attachment. ·a lien on real 
property, a lien on a trust account. or any
combination of these act ions. Litigation can be 
hr.ought again&t out-of-state borri>wers who are in 
default as well as against Ohio residents. 

(2) The commission utili2es the Ohio 
attorney general and contracts with nationwide 
collection agencies to perform collection 
activities both inside and outside the state of 
Ohio. The commission and the collection agencies
aaintain constant follow-up on all C::efault 
acounts but make sure to adhere to all collection 
law. 

The aore specific provisions governing the collection and 
guarantee of student loans prevail over the general
provisions of R.C. 131.02 in this regard. see R.C. 1.51. 
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retention and deposit of all receipts received by state 
officers, departaents, boards and comaissions are subject to 
the provisions of Sectiunb 131.01 and 131.05, Revised C1:>de 11 

): 

1956 Op. No. 7539. 

The Treasurer of State has rinacted various rules governing
the deposit of moneys received by state officials. l Ohio 
Admin. Code 113-1-01 governs the deposit of 11 moneiys, checks, 
and drafts recei~ed for the state, or for the use of 
any... state officer, state institution, department, board, or 
commiesion. 11 The moneys with which you are concerned, although 
received by the state, are not received for its use and, thus, 
do not appear to be subject to rule 113-1-01. §..!!. note 2, 
supra. The Tuiasurer: has, however, also adopted rules 
governing state agency custodial accounts, l Ohio Admin. Code 
113-2-01, and the Treasurer: of State's Contingent Fund, l Ohio 
Admin. Code 113-3-01. These t:ules appear to be applicable to 
the situation with which you are concerned. 

a.c. 113.10 establishes the Treasurer of State's Contingent
Fund, which holds certain moneys that are not part of the state 
treasury. R.C. 113.104 sta~es: 

There ts hereby created the treasurer of state's 
contingent fund, which shall not be a part of the 
state treasury. Money received by ·:.h~ treasurer of 
state that is provisional in natur~ or the disposition
of which cannot be determined illlDediately shall. in 
accordance with rules adopted by the treasurer of 
state. be credited to this fund until a determination 
is aade as to the final disposition of the money. The 
treasuI,•r: of state shall establish by rule the form 
and manner of deposits into and disbursements from the 
fund and the circumstances under which deposits may be 

4 Prior to the enactment ~f existing R. c. · 113 .10, !.!.!. 
Sub. H.B. 201, ll6th Gen. A. (l9S5) (eff., in part, July 1, 
1985), contingent receipts were held in the State 
Depository Trust Fund. a.c. 131.04, which was repealed, as 
of January 1, 1986, by Section 3(F) of Sub. r1.e. 201, 
stated: 

For the purpose of providing a method to 
properly collect, deposit, and audit contingent 
receipts received by various state departm~nts, 
there is hereby created the 11 state depository 
trust fund" of which the treasurer of state ahall 
be the custodian. · 

§..!.! 1963 Ohio Laws 69, 1516 (Am. S.B. 276, eff. Sept. 16, 
1963); 1982 Op. Att•y Gen. No. 82-082 at 2-230 n. l; 1980 
Op. Att•y Gen. No. 80-044. Section 29 (uncodified) of Sub. 
H.B. 201 states: 

All moneys in the State Depository Trust 
Fund created by former: section 131.04 of the 
Revised Code are hereby transferred to the 
Treasurer: of State's Contingent Fund created by 
section 113 .10 of the Revised Code as enacted by
this act. The transfer of these moneys is not 
inten~ed to alter their final disposition
according to law. 
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made into and disbursements may be made from the 
fund. All income earnec'I. on money credited to this 
fund shall be credited to the general revenue fund. 
(Emphasis added.) 

"Provisional" ordinarily means "having the nature of a 
temporary provision: arranged or established for the time 
being, pending · permanent arrangement or establishment." 
Webster's New World Dictionar~ 1145 (2d college ed. 1978). 
Moneys that are received as loan payments and held temporarily 
before being transferred to the lenders appear to fit wi.thin 
this concept . .!i@.!. generally 1980 Op. Att•y Gen. No. 80-044. 

With respect to the administration of the Contingent Fund, 
rule 113-3-01 states: 

(A) All money collected by the treasurer that, in 
the treasurer• s discretion, is provisional in nature 
or the disposition of which cannot be determined 
immediately, shal 1 be deposited to the treasurer of 
state's contingent fund. 

(E) Any agency that receives money which the 
agency believes is provisional in nature or the 
disposition of which cannot be determined immediately, 
may request approval by the treasurer for deposit. into 
the contingent fund. such requests shall be in 
writing and shall include the agency's reasons for 
believing that the money should be deposited in the 
contingent fund and not into or as a part of the state 
treasury. The agency shall provide such additional 
information a:s may be required by the treasurer in 
considering a request. 

(C) In making a determination on a request, tf'.e 
treasurer shall consider .~be nature of the aoney
J..!..t! .• escrow, refund, etc.>. whether other feasible 
methods of accounting for the money exist, and such 
other factors or information as the treasurer deems 
appropriate to each particular circumstance. The 
treasurer shall notify the agency, in writing, of the 
approval or denial of a request. 

(D) Upon receipt of the approval of a request, 
the agency shall provide to the treasurer a list of 
signatures of three individuals who are authorized to 
request withdrawals of the money. · 

CE) Deposit of moneys approved for inclusion in 
the treasurer's contingent fund shall be on forms 
provided by the treasurer. 

CF) Withdrawal .of ·money in. the treasurer of 
state's contingent fund shall be requested on forms 
provided by the treasurer, and shall be affected by 
the treasurer upon cash availability in the agency• s 
account. The agency mt·.;t certify that the withdrawal 
is !or a proper and legitimate use of such money.
(Emphasis added.) 

It appears, therefore. that, if the approval of the Treasurer 
of State is obtained, the aoneys in question may be deposited 
into the contingent rund. 

Another aanner in which the Treasurer of State aay hold 
aoney1 that are not available for the use of the state is by 
the establishllent of a custodial account. a.c. 113.05 states. 
iD part: 

June 1987 
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{A) The state treasury consists of the. aoneys,
claias, bonds, notes, other obligations, stoaks, and 
other securities, receipts or other ev,dences of 
owne.:ship, and otber intangible assets of the state 
that are required by law to be deposited in the state 
treasury or are otherwise a part of the state 
treasury. All assets of the state treasury shall be 
k~pt in the rooms assigned the treasurer of state, 
with the vaults, safes, and other appliances therein: 
provided, that: 

(1) Securities required by law to be deposited or 
kept in the state treasury may be deposited for 
safekeeping with the federal reserve bank of 
Clevelal~d. Ohio or secured and insured depositories in 
or out of this state as designated by the treasurer of 
state. 

(2) Public moneys mky be kept in constituted 
state depositories. 

(B) The custodial funds of the treasurer of state 
consist of the moneys, claims, bonds, notes, other 
obligations, stocks, and other securities, receipts or 
other evidences of ownership, and other intangible 
assets that are required by law to be kept in the 
custody of the treasurer of state but are not part of 
the state treasury. All assets of the custodial funds 
of the treasurer of state shall be kept in either or 
beth of the following: 

(1) The rooms assigned the treasurer: of state, 
with the ,raults, safes, an1 other appliances therein: 

(2) The federal reserve bank of Cleveland, Ohio 
or secured and insured depositories in or out of this 
stat~ as designated by the tr~asurer of state. 

(C) Assets of the stat~ treasury shall not be 
-,omming1ed with assets ot t:.he custodial funds of the 
tr~asurec of state. (Emphasis added.) 

Since moneys :ceceived by the CRC as loan payments are, pursuant 
co R.C. 9.38 and R.C. 131.02, required to be paid to the 
Treasurer of State, they are moneys "required by law to be kept
in the custody of the treasurer of state" for purposes of R.C. 
113.0S(B), and since they must be paid periodically to the 
lenders on whose behalf they are collected, they 11 are not part 
of the state treasury" for purposes of R.C. 113.0~(B). See 
generally Op. No. 82-082: Op. No. 82-003: Op. No. 79-113: Op.
No. 79-030. They appear, therefore, to come within the 

do in writing -cht' of 

statutory definition of custodial funds. 

Rule 
accounts, 

113-2-01 governs 
as follows: 

the establishment of custodial 

(A) Any state agency request!1W a custodial 
account must so to treasurer 
state. Specific statutory authority to establish an 
account outside of the state treasury must be cited. 
In the absence of specific legal authority, a formal 
recommendation of the auditor of state may be 
ruwsidered. 

(B) The treasurer shall designate the financial 
institution. Special banking needs of the state 
agency Ci.e., direct deposit) may be implemented !?~ 
the treasurer. 

(C) The state agency shall provide to tile 
treasurer a list of signatures of three individuals 
who are authorized to request withdrawals from the 
account. 
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(D) The state agency shall provide to the 
treasurer a list of three persons who are authorized 
to provide investment instructions, including cash 
requirements and participation in the state 
treasurer's investment pool. 

(E) At least once each day, every state agency 
shall pay to the treasurer, on forms provided by the 
treasurer, all moneys, checks, and drafts received by 
it for deposit into a custodial acount. 

(F) Withdrawals shall be requested on forms 
provided by the treasurer and shall be affected by the 
treasurer upon cash availability in the account. 
Withdrawals shall be by check or by t.Jire transfer; 
provided, however, that withdrawals for the purpose of 
deposit into the state treasury shall be by wire 
transfer only. 

(G) The agency must certify that the withdrawal 
of funds from a custodial account is for a proper and 
legitimate use of such funds. (Emphasis added.) 

No statutory provision expressly authorizes the establishment 
of a custodial account to hold the moneys in question. Cf. 
R.C. 3351.08(F) (expressly providing for .a fund in the custody 
of the Treas•Jrer of State, which is not part of the state 
treasurr, to hold special loan insurance premiums). See 
general y No. 82-082. It appears, however, that the fact that 
the moneys in question must be remitted to the lenders, 
together with the requirement of R.C. 9.38 and R.C. 131.02 that 
they be paid to the Treasurer of State, brings them within the 
aeaning of custodial funds, as that term is used in R.c. 
113.05(8), and presents the possibility that a custodial 
account may be established to hold such moneys. As is 
indicated in rule 113-2-0l(B). the establishment of a custodial 
account aigbt, in appropriate circuastances, perait the use of 
the direct deposit technique currently in use by the CRC. See 
generally 1974 Op. Att•y Gen. No. 74-054. 

I conclude that, since the moneys in question are to be 
held by the Treasurer of State but are not available for the 
use of the state, they should not be placed in the state 
treasury. but should be held either in the Treasurer of State's 
contingent Fund or in a custodial acount. The determination as 
to whether a custodial account should be established in a 
particular case. or whether certain moneys should be held in 
the Treasurer of State's Contingent Fund, appears to be within 
the discretion of the Treasurer of State, based upon sound 
accounting principles, practical considerations, and 
recommendations from the .Auditor of St-te. §.§!. 1 Ohio Admin. 
code 113-2-0l(A) and 113-3-01. It is beyond the scope of this 
opinion to render advice concerning the making of that 
determination with respect to the moneys in question. See 
generally 1985 Op. Att•y Gen. No. 85-007; 1984 Op. Att•y Gen. 
NO, 84-098; 1984 Op. Att•y Gen. No. 84-067. 

It is. therefore, my opinion, and you are hereby advised, 
as follows: 

1. 	 Pursuant to R.C. 9.38 and R.C. 131.02, aoneys 
that are collected by the Ohio Student Loan 
co-isaion on behalf of lenders and are to be 
reaitted to lenders aie public aoneys that aust 
be paid to the Treasurer of State. 

z. 	 Moneys that are collected by the Ohio Student 
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Loan couission on t,ehalf of lenders and are to 
be remitted to lenders are not available for 
other uses and should not be placed in the state 
treasury. such m6neys should, instead, be held 
either in the Treasurer of State's Contingent 
Fund or in a custodial account, as determined by 
the Treasurer of State. 




