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GEXTLE:I!EX :-I have examined the transcript of proceedings of the coun
cil and other officers of the city of Lorain, relative to the above bond issue, 
and find the same regular and in conformity with the provisions of the 
General Code. 

I am of the opinion that said bonds, drawn in accordance with the legis
lation authorizing their issuance, will, upon delivery, constitute valid and 
binding obligations of said city. 

2410. 

Respectfully, 
JoHN G. PRICE, 

Attonzey-Gelleral. 

APPROVAL, BONDS OF CITY OF 1fARIO~ IN A110UNT OF $48,913 FOR 
STREET IMPROVEMENTS. 

CoLuMnus, Omo, September 9, 1921. 

Deparlmeut of Industrial Relatiolls, IHdustrial Commission of Ohio, Columbus, 
Ohio. 

2411. 

BRIDGES AKD CULVERTS-FORCE ACCOU:;.JT MAY BE FOLLOWED 
IN CONSTRUCTIO:;.J, RE-CO~STRUCTION AND REPAIR OF 
BRIDGES BY COUXTY-C011PETITIVE BIDDIN"G PLA~ ALSO PRO
VIDED-LATTER SYSTE1f RECO?ID1ENDED-SEE ALSO ENSUING 
OPINION NO. 2412, SEPTEMBER 10, 1921-FORCE ACCOUNT. 

1. In the construction or re-construction, as well as the repair, of a bridge by 
a couHty, the method com111011ly kllown as force acrowzt may be followed, what
c·ur may be the estimated cost of the projcct,-tlzat is to say, that under secliozzs 
7200 alld 7214, G. C., the couuty couwzissioncrs 1110}' purchase the necessary ma
chizzcry, tools, equipment azzd materials, and ul!dcr section 7198 G. C. autlzori:::e the 
county sun•cyor to employ the necessary teams and labo1·; or the commissioners 
may, by "<'irtue of the last named sectiou, authori:::e the county surveyor to pur
chase the materials, lease the implements and tools and employ tlze labor necessar.v 
for the project. (Opillions Attomey-GellCral 1917, Vol. III, p. 2332; and 1918, 
Vol. I, p. 459, not follou;ed in so far as they hold that there is a distinction be
tween construction and rePair.) 

2. Said scctiolls 7198, 7200 alld 7214 do not repeal by imPlication sections 23..J-3 
to 2361, G. C. pro·uiding among other thillgs for the construction and repair of 
bridges upon the competiti·ue biddillg plmz. The two groups of sectimzs provide 
distillcf methods of bridge construction and repair; and when Olle group is re
sorted to for procedure, it must be followed to the e.rclusion of tlze other. 

3. It is recommended tllat pu/J/ic authorities fol{ow the competitive biddi11g 
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s:ystem wzlcss adherence thereto is in particular iustauccs either impracticable or 
against the public iutcrcst. 

CoLuMnus, 0Hro, September 10, 1921. 

Hox. Jon:;- R. KIXG, ProscClttilzg Attor11ey, Columbus, Ohio. 
DE.\R SIR :-The receipt is acknowledged of your Jetter of recent date in 

which you ask the opinion of this department upon the following: 

"].fay the county commissioners purchase steel for use in the 
reconstruction of a county bridge without advertising for bids, under 
sections 2346, 2355 and 2362 et seq. G. C.? The estimated cost of the 
bridge is in excess of $1,000.00. 

May the county commissioners authorize the county surveyor 
to p~:rchase such material under the provisions of section 7198 G. C.? 

Does section 7214 G. C. confer any such authority? 
vVe call your attention to the opinions of the former Attorney

General, Honorable Joseph 1IcGhee, to be found in the Reports of 
the Attorney-General for 1917, (p. 2332) and 1918 (p. 459). We are not 
able to follow· clearly the reasoning for the conclusions given in the 
foregoing opinions, and would request that you review the matter 
and advise us of your conclusions on the foregoing questions." 

In the first of the two opinions of this department to which you make 
reference, my predecessor expressed the following conclusion as shown by 
the first paragraph of the headnotes: 

"The commissioners of a county .are not authorized to construct 
bridges by what is known as force account. However, in the repair 
of bridges the county commissioners may thus proceed." 

In the second of said opinions my predecessor held' as follows: 

"The county surveyor is given no authority under section 7198 
G. C. (107 0. L. 115) to construct bridges by force account, irrespec
tive of what the cost of the construction might be." 

As to this second opinion, no more need be said here than that it refers 
to, briefly re-states, and follows the earlier opinion. Hence, an examination 
of the earlier opinion will suffice to determine whether there is justification 
for the doubt which you intimate as to the soundness of the two opinions. 

Yom several questions in terms go only to the subject of the purchase 
of materials, and not to that of whether the entire project may ·be carried 
out through force account, i. e., the employment of labor and purchase of 
tools and equipment in addition to the purchase of materials. However, 
v;hat is said hereinafter will serve to show that these two subjects are so 
closely intertwined, when considered from the standpoint of the statutes 
whirh you have in mind, that it is practicable only to treat your questions 
in their bro~.der import, namely, may the county commissioners proceed with 
the construction or re-construction of a bridge by force account, or are they 
confined to the competitive bidding plan specified in sec~ions 2343 to 2361, 
G. C.? 

The process of reasoning set out in the opinion of December 13, 1917, 
being the earlier of the two opinions referred to by you, may be said to 
consist of three parts: 
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First: Section 6948-1 as it then read, and as it still reads, was quoted as fol
lows: 

"If the county commissioners deem it for the best interest of the 
public they may, in lieu of constructing such improvement by con
tractor, proceed to construct the same by force account." 

It was then stated that the word "improvement" as used in said section 
could not be taken as including "bridges" but must be understood as refer
ring only to roads. 

S cco11d: Quotation was then made of section 7198 G. C. which then read, 
and which still reads, as follows: 

"The county surveyor may when authorized by the county com
missioners employ such laborers and teams, lease such implements 
and tools and purchase such material as may be necessary in the 
construction, reconstruction, improvement, maintenance or repair of 
roads, bridges and culverts by force account." 

The view taken by my predecessor of this section was that in and of 
itself it docs not confer power either upon the county commissioners or 
county surveyor to do anything by force account, but that 

"* * * it does confer authority upon the county surveyor, when 
authorized by the county commissioners, to employ laoorers, lease 
implements and purchase material for the construction, etc., of roads, 
bridges and culverts by force account. This makes it necessary for 
us to look elsewhere for the power and authority to construct by 
force account, and when we do this we find no other provision per
mitting of the construction by force account than section 6948-1 
supra, and this goes no further than to permit the construction of 
roads by force account." 

This expression was followed by a reference to sections 2352 G. C. et seq. 
(part of the series 2343 to 2361) relating particularly to the construction of 
bridges and providing in detail for competitive bids after advertisement ex
cept in ·case the estimated cost does not exceed two hundred dollars, in which 
latter case the contract might be let without publication or notice (provision 
being made for a special form of advertising for structures estimated to cost 
less than one thousand dollars). My predecessor noted as to these sections 
that they were not repealed when ·sections 6948-1 and 7198 were being enacted 
and stated as to said sections 2352 et seq. that they 

"include all bridges, irrespective of the cost of constructing the same, 
and these sections are clearly against the idea that the county com
missioners may proceed by force account to construct bridges, re
gardless of the cost of the same." 

Third: Reference was next made to an optmon of Attorney-General Turner 
found in Vol. I, Opinions 1916, page 882, and the statement made that it had 
been held in said "opinion that under section 7214 and 7198 G. C., 

"county commissioners might proceed with the maintenance and re
pair of highways under force account. and that they would not be 
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compelled to advertise for bids in the purchase of material or the 
hiring of laborers and teams." 

825 

Commenting upon this holding, my predecessor in the opinion of Decem
her 13, 1917, said: 

"Inasmuch as section 7214 G. C. includes bridges as well as roads, 
the same principle would apply to the repairing of bridges as applies 
to the repairing of roads, and I am of the opinion that Mr. Turner's 
reasoning is correct, and that the county commissioners might repair 
bridges by what is known as force account. This would apply to 
all cases of repair, regardless of the cost of the same. It must be 
kept in mind that sections 2352, 2353 and 2354 G. C. relate merely to 
the construction of bridges." 

Taking up in thei~; order the three points made by my predecessor: 
First: For present purposes it may be admitted, though the point is not here 

decided, that my predecessor's view was correct. 
Second: It is believed that the construction given section 7198 was erroneous, 

and that the erroneous view was due to failure to take into account and give 
proper effect to the history and context of said section. 

The original form of said section 7198 appeared in the so-called Cass 
highway law, 106 0. L. 574. In that act there was an entire chapter entitled 
"County Highway Superintendent" designated as chapter 7 and embracing 
sections 7181 to 7213. Previous to the passage of the Cass act there was no 
such officer as a county highway superintendent; and while it is true that 
under the terms of the Cass law the county surveyor "shall be the county 
highway superintendent", yet it is also t~ue that definite provision had al
ready been made in the statutes for a county surveyor and definite duties 
prescribed for him, and that the chapter in question in the Cass law really 
made a dual officer of the county surveyor. The powers and duties conferred 
on the highway superintendent by the Cass law were comprehensive in 
character, and included his having general charge of the 

"construction, improvement, maintenance and repair of all bridges 
and highways within his county, whether known as township, county 
or state highways, and such county .highway superintendent shall see 
that the same are constructed, improved, maintained, dragged and 
repaired as provided by law, and shall have general supervision of 
the work of constructing, improving, maintaining and repairing the 
highways, bridges and culverts in his county." (See 7184 as it ap
peared in the Cass law). 

Similarly, see section 7192 of the Cass law which read as follows: 

"The county highway superintendent shall keep the highways of 
the county at all times in good and suitable conditions for. public 
travel. He shall generally supervise the construction, improvement, 
maintenance and repair of the bridges and culverts on the highways 
of the county, the cost of which shall be borne by the county, unless 
otherwise provided by law." 

Accompanying such provisions as these, we find the earlier form of sec
tion 7198 already referred to, which section as appearing in the Cass law read: 
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"The county highway superintendent may, with the approval of 
the county commissioners or township trustees, employ such laborers, 
teams, implements and tools, and purchase such material as may be 
necessary in the performance of his duties." 

Then followed section 7199 which read in part: 

"If, in the opinion of the county commissioners it IS advisable to 
provide for the improvement, maintenance and repair of any portion 
of the liighways of the county by contract, such contract, if the cost 
and expense of the improvement, maintenance or repair of any sec
tion of highways, or of any bridge or culvert, exceeds two hundred 
dollars, shall be let by competitive bidding. All such contracts shall 
be awarded by the county commissioners or township trustees on esti
mates, plans and specifications to be furnished by the county high
way superintendent, to the lowest and best bidder, If the estimated 
cost of such work is less than five hundred dollars, and more than 
two hundred dollars, the same may be let at competitive bidding 
after advertising the same by posters in at least three public places 
in the county, for ten days prior to the letting, and if the estimated 
cost of such work is more than five hundred dollars the same shall 
be let by competitive bidding, after advertisement once not later 
than two weeks prior to the letting of contracts, in some newspaper 
published and of general circulation within the county, if there be 
any such newspaper published in said county, but if there be no such 
newspapers published in said county then in a newspaper having 
general circulation in said county. All bids for such work shall be 
filed in the office of the township clerk or county auditor. * * * 
(Here follow provisions for giving of bond by contractor, etc.) 

Section 7200 of the Cass law provided in part that: 

''The county commissioners may purchase such machinery and 
other equipment for construction, improvement, maintenance or re
pair of the highways, bridges, and culverts under their jurisdiction as 
they may deem necessary, * '' *" 

Then came section 7201, reading: 

"The county highway superintendent may lease or hire ma
chinery, tools and equipment for highway, culvert or bridge repair, 
at a price to be approved by the county commissioners or the town
ship trustees. The expense thereof shall be paid by the county com
missioners or township trustee·s upon the written order of the county 
highway superintendent, out of money ayailable for the construction, 
improvement, maintenance or repair of highways." 

It is proper also to refer to section 7203 of the Cass act reading as fol
lows: 

"The county highway superintendent may, with the approval of 
the county commissioners or township trustees, purchase from any 
public institution, any road material, machinery, tools or equipment, 
quarried, mined, prepared or manufactured. by said institution, pro-
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vided the same conform to the standard specifications therefor, for 
highways, bridge or culvert work in said county." 
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In the so-called \Vhite-:Yiulcahy act, 107 0. L. 69, the general assembly 
made quite an extensive revision of the Cass act, and in so doing repealed 
sections 7199 and 7201, but allowed sections 7200 and 7203 to remain prac
tically as they were in the Cass act, although amending these two latter 
sections in some particulars. Section 7198 was amended into its form as it 
stood at the time of the opinion of December 13, 1917, now .under discussion. 
One purpose of this amendment would seem to have been to put into one 
section the powers that had been conferred on the county highway superin
tendent by two sections of the Cass act, namely, 7198 and 7201. 

It will be kept in mind that the several sections which have just been 
referred to were all in the chapter of the Cass act entitled "County High
way Superintendent." It is proper here to make mention of another section 
referred to in your letter, namely, section 7214, which originally appeared in 
the Cass act under a chapt~r entitled "Condemnation of Materials for Road 
Building", and which remains in the same form as enacted in the Cass act, 
reading: 

"The county commissioners or township trustees may contract for 
and purchase such material as is necessary for the purpose of con
structing, improving, maintaining or repairing any highways, bridges 
or culverts within the county, and also appropriate additional land 
necessary for cuts and fills together with a right of way to or from 
the same for the removal of material. If the county commissioners 
or township trustees, and the owner of such material or land, cannot 
agree on the price therefor, the county commissioners or township 
trustees may apply to the probate court or common pleas court of 
the county in which the same is located, and on receipt of such 
application, the court shall proceed to assess the value of the ma
terial or right to be appropriated in the manner hereinafter pro
vided." 

It is important to note that in addition to the chapter of the Cass act 
entitled "County Highway Superintendent", and in addition to said section 
7214, there was a separate chapter numbered chapter 6 and designated 
"Road Construction and Improvement by County Commissioners." The sec
tions embraced in said chapter were sections 6906 to 6948. This series of 
sections set forth a complete road improvement proceeding which might 
have its inception either in the filing of a petition by property owners or if 
no petition were filed, then in the passage by unanimous vote of a resolution 
by the county commissioners. Further steps included an order for surveys, 
estimates, specifications, etc.; notice of intent to make the improvement; 
hearing of claims for damages; dete;:-mination of method of providing for 
payment of cost (which might be distributed among county, township and 
property owners), assessment of abutting property, issuing of bonds, and the 
letting of contract<; upon competitive bids after two weeks advertisement, 
etc. 

Tt is thus clear that the Cass act contained two separate and distinct 
methods of road impro\·emcnt, whether such improvement be considered as 
construction on the one hand or maintenance and repair on the other, 
namely, through a formal "proceeding" under sections 6906 to 6948 G. C., 
in which case there was no alternative in the commissioners, except to do the 
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work by competitive bids; and s_econd, by what is commonly known as force 
account, as authorized by sections 7181 to 7213 G. C. under the head of 
"County Highway Superintendent." Such seems to have been the view of 
Attorney-General Turner in certain opinions hereinafter pointed out in con
nection with the third point made in said opinion of December 13, 1917. It 
may be mentioned here that this department has held on repeated occasions 
that purchases by the county commissioners under authority of sections 7200 
and 7214 G. C. need not be through the medium of competitive bids. See 
opinion of the date February 25, 1919, found in Opinions of Attorney-Gen
eral for 1919, Vol. I, page 110, wherein previous opinions are reviewed and 
followed. 

It is also clear that section 7198 as appearing in the Cass act and as it 
now exists confers power on the county surveyor, when authorized by county 
commissioners, to proceed by force account in the construction and recon
struction, not only of roads, but also of bridges and culverts. This conclu
sion is in no wise weakened by the fact that the Vvhite-Mulcahy act re
pealed section 7199 of the Cass act; for in reality said section 7199 was an 
unnecessary section so far as it purported to confer any power to proceed 
by force account, that power being plainly contained in sections 7198, 7200 
and 7214 of the Cass law. In other words, so far as concerns force account, 
the main value of section 7199 of the Cass law was to show a very clear 
legislative recognition that the construction, whether of bridges and cul
verts, on the one hand, or of a road, on the other, by force account, was 
plainly authorized by other sections of the Cass act, such as said section 7198, 
7200 and 7214; because said section 7199 purported only to define procedure 
when the commissioners exercised the option given by said section to proceed 
by contract instead of by force account, and if they did proceed by contract 
the procedure concerning the letting of the contract was practically the same 
under section 7199 as that set out in sections 6945 to 6948 inclusive. 

lt is therefore plain that the opinion of December 13, 1917, proceeded on 
a wrong theory in holding that section 6948-1 as originaliy enacted in the 
\\'hite-).fulcahy act was the only section which permitted force account in 
the construction of roads. The insertion of said section must be taken as 
having reference only to the road improvement "proceeding" set out in the 
Cass law in sections 6906 to 6948. The legislature itself and not the Attorney
General gave the number to section 6948-1; so that its very numerical order 
in the General Code is strong evidence of its reference only to sections 6906 
et seq. and not to such sections as 7198, 7200 and 7214. 

Referring again to present section 7198 in connection with present sec
tions 7200 and 7214, it would seem utterly illogical to hold that under section 
7200 county commissioners might purchase machinery, tools and equipment 
"for the construction, improvement, maintenance or repair of the highways, 
bridges and culve-rts under their jurisdiction", and under section 7214 might 
"contract for and purchase such material as is necessary for the purpose of 
constructing, improving, maintaining or repairing any highways, bridges or 
culverts within the county" (and do this without competitive bidding), and 
then be without the ready means of employing the teams and labor neces
sary to make use of the equip!T!ent and materials so purchased. Assuredly 
then section 71S:8 must be treated as constituting the logical complement of 
sections 7200 and 7214 with this result: That the county commissioners may 
themselves purchase the necessary machinery, tools, equipment and materials, 
and, so to speak, turn them over to the surveyor with authority to use them 
either in the construction or repair of roads or bridges; or they may give the 
surveyor even broader authority, that is to say, they may authorize him not 
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only to employ laborers and teams, but also to lease implements and tools 
and purchase material for the construction, reconstruction, improvement, 
maintenance or repair of roads, bridges and culverts. 

The views above expressed arc not to be taken as involving the further 
view that in conferring power to proceed in the construction of bridges by 
force account the general asscmbJy has impliedly repealed sections 2343 to 
2361 in so far as they relate to bridge construction. Those sections can be 
given full effect upon the theory that the commissioners have two methods 
of procedure open to them, namely, by conducting an entire proceeding un
der sections 2343 to 2361, in which event they must proceed by competitive 
bids after advertisement, except in the limited cases noted in said sections; 
or they may resort to the force account plan provided by section 7198 and 
kindred sections. 

Third: It is true that Attorney-General Turner had made the holding noted 
by my predecessor. It is likewise true, howev'er, that in the same opinion he 
had in answering the second question therein considered expressed the view 
that county commissioners might 

"improve, maintain or repair highways by force account, without regard 
to the cost of the contemplated work," 

in arriving at which view Mr. Turner had made reference to section 7198 and 
its kindred sections and to one of his earlier opinions. If Mr. Turner's vie.ws 
were properly the basis of the conclusion on my predecessor's part that 
force account in the repair of bridges had been authorized, they would seem 
to have been equal authority for the conclusion that the same method might 
be followed in the construction of bridges, since the statutes which Mr. Tur
ner cited made no distinction between construction and repair. 

Moreover, my predecessor's· point that section 2352, 2353 and 2354 "relate 
merely to the construction of bridges" would seem to have been not well 
founded; for a close examination of those sections, especially in the light of 
section 2347, indicates that they were intended to relate to repairs, as well 
as to construction. 

You will doubtless have noted that as a result of the views expressed in 
the present opinion, a question has arisen which you do not ask, namely, may 
a bridge construction project be carried out partly under section 7198 and 
related sections, and partly under sections 2343 to 2361; and that this ques
tion has perhaps been answered, by implication; in the negative. In order, 

-however, that the matter may not be left to implication alone, the statement 
is here made that in the opinion of this department the commissioners are 
not authorized to begin proceedings under one group of sections, and then 
switch to the other group, as, for ·instance, they are not to make a purchase 
of materials under authority of section 7214, for a given improvement, and 
then from that point onward attempt to proceed under sections 2343 to 2361. 
Once they take a definite step in expenditure of funds by force account, they 
have no alternative except to follow that method to the completion of the 
project. Similarly, if they resort to sections 2343, et seq., they are not at 
liberty to make partial application of the force account statutes. The views 
just stated are but a logical outgrowth from the fact that the two groups of 
sections are so utterly divergent in character that there is no reconciling and 
giving effect to them except on one theory, which is, as already suggested, 
that the legislature has conferred authority on the commissioners to elect as 
between the two methods of procedure. 

The conclusions reached in this opinion are the result of a careful study 
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of pertinent statutes and have been arrived at only because such statutes 
are believed to admit of no other construction. As suggested in previous 
opinions of this department, the rule should be that public authorities should 
follow the competitive bidding system unless in particular instances it is 
impracticable or clearly against the public interest to do so. 

For your information, a copy is enclosed of an opinion (No. 2412)-being 
rendered on this date to Hon. \Vatter B. Moore, prosecuting attorney, Woods
field, Ohio, which, while it deals with bridge repair rather than bridge con
struction, may prove of interest to you. 

2412. 

Respectfully, 
JoHN G. PRICE, 

Attorney-General. 

BRIDGES AND CULVERTS-COUNTY COMMISSIONERS MUST CAUSE 
COUNTY SURVEYOR TO PREPARE PLANS, ETC., BEFORE PRO
CEEDING BY FORCE ACCOUNT ON ROAD OR BRIDGE REPAIR 
WORK- WHAT STATUTES APPLICABLE TO FORCE ACCOUNT 
WORK-SEE ALSO SUBSEQUENT OPINION NO. 2411, SEPTEMBER 
,10, 1921. 

l. In case county commissioners desire to do road or bridge repair work by 
force account, they must, before ma!?ing purchases for the purpose (sections 7200 
and 7214 G. C.) and before authori::ing the county surveyor to make purchases and 
employ labor and teams for the purpose (section 7198 G. C.), cause the county 
surveyor to prepare plans, specificatiolls and estimates (sections 2792 and 7187 G. 
C.) This is true without 1·egard to the cost of the worll. 

2. The requireme11ts of sectio11s 5660 and 5661 G. C. are applicable to the 
pw·clzascs of materials, tools, equipment and supplies, and to the employment of 
teams and labor wzdcr authority of sections 7198, 7200 and 7214 G. C. 

CoLUMBUS, OHio, Septen:ber 10, 1921. 

HoN. WALTER B. :l\IooRE, Prosewting Attorney, Woodsfield, Ohio. 
DEAR SIR:-You have written to this department as follows : 

"In the report of examination by the county officers of Monroe 
county, Ohio, for period ending ::\Iay 24, 1920, my attention has been 
called to the following language used in connection with the report on 
the commissioners' office: 

'Section 7198 G. C., 107 0. L. 115, provides for certain improvements 
by "Force Account." The opinion of the Attorney-General, Vol. III, 
1917, page 2332, holds that this does not apply to the construction of 
new bridges. 

If in the repair of any bridges or roads, the commissioners decide 
to proceed by such method they should so definitely state, that there 
would be no question as to their intent, and should require the plans, 
specifications, estimates, etc., just the same as if proceeding to let con
tract by competitive building, the proper resolution should then be 
entered upon their journal showing their intent, and the work should 
then proceed under the direct supervision of the county surveyor. And 


