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Dow Liquor Law,· Manufacturer Ma)• Sell Through Bona 
Fide Agwts,· Dow Liquor Law,· Sale of Liquor Where 
a Prohibito1·y O.rdinm1ce Has Been Passed. 

have considered the matter, and my opinion is that you are 
. warranted, under the circumstances of this case, in paying 
said requ isition. I do not intensl by this to establish a prece · 
dent that a board of trustees may, in the erection, altera-· 
tion, addition to or improvement of any. State institution, 
asylum, or other improvement, contract an indebtedness, 
except by a substantial compliance with the provisions of 
:;cction 782 of the Revised Statutes; but in view of the char
acter of this particular work, and believing that the indebted · 
ness has been incurred in good faith, I have concluded, 
without going at length into the reasons thereof, to advise 
that, as a matter of law, the claim is valid and as such, 
entitled to payment. 

Yours very truly, 
J. A. KOHLER, . 

Attorney General. 

DOW LIQUOR LAW; MANUFACTURER MAY SELL 
THROUGH BONA FIDE AGENTS; DOW 
LIQCOR LAW; SALE OF LIQUOR WHERE A 
PROHIBITORY ORDINANCE HAS BEEN 
PASSED. 

Attorney General's Office, 
Columbus, Ohio, January 19, 1887. 

A. f. Bradley, Esq., White llouse, Ohio: 
DEAR SIR:-The Supreme Court did not touch upon 

the question in which you arc interested in its recent deci
sion. 

In my judgment the sale of liquor by the gallo·n, under 
the circumstance stated, would not be protected against 
your ordinance under the provisions of the Dow liquor law. 

A manufacturer can no doubt sell by his agent in the 
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Dow Liquor Lmc•; Mea.ning of Term ···P harmaceutical" as 
Used in Section 8 of Act. 

regular and usual course of business, fot· instance, a "drum
mer" or traveling man taking orders, but such an indepen
dent business as specified would be a mere ~vasion of tlw 
Ia w, and such as the courts would not sa11ction. 

Yours very truly, 
J. A. KOHL.ER, 

Attorney General. 

DOW LIQUOR LAW; l\lEAl\Il\G OF TER!\1 ·'PHAR-
1\.IAC.EUTICAL'' AS 'CSED IN SECTION 8 OF 
ACT. 

Attorney General's Office, 
Columbus. Ohio, January 20, r887. 

Campbell and Qb.dfrc'J•, Fostoria, Ohio: 
GENTLEl\£EN :-Your favor of the 5th instant received. 

In my opinion the term "pharmaceutical,'' as used in the 
Dow liquor law, could not properly be interpreted as in
cluding what is generally understood by the phrase "me .. 
dicinal purposes." 

By referring to section eig h t o f the above mentioned 
law, you will see that intoxicating liquors may be obtained, 
without the druggist paying the tax, when a person pre
sents a prescription from a reputable physician , or when 
the pharmacist feels assured that he is dealing out liquors 
for mechanical, pharmaceutical or sacramental purposes. 

T he word ' 'pharmaceutical" applies more particularly 
to the compounding of medicines, and that was doubtless 
what the law intended . 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 



~nO OPINIONS OF THE ATTORNEY GENERAL 
·-----'--------------'----- --- --
Sheriff,· Not E11 titled to Fuel {01' Residence at E.t:peuse of 

County-Fish and Ga111e Lm.u,· Killing and Selling 
Deer Out of Season. 

SHERIFF; NOT ENTITLED TO I'UEL FOR RESI
DENCE AT EXPENSE OF COUNTY. 

Attorney Generar s Office, 
Columbus, Ohio, January 22, 1887. 

R . S . Pm-!ter, Esq., Prosecuting Attontey, Bowling Green, 
Ohio: 
DEAR Sw :-Your favor of yesterday to hand. I have 

carefully examined the inquiry you have presented, and can 
find no statute or decision of any court in this State mak
ing' it obligatory upon the county to furnish light and fuel 
for the ·residence of the sheriff of the county. 

T he statutes provide for the l<eeping and support of the 
prisoners in the custody of the sheriff; and the expense 
thereof, \vith the limitations prescribed, must be at the 

. expense 'of the county; but the fuel therein provided for 
... cannot be used in the residence proper of the sheriff. 

I therefore, give it as my best judgment that county 
commissioners are· not authorized in paying expenses inci
dent to the lighting. and heating of the residence proper of 
the sheriffs in this State. 

Yours very truly, · 
J. A. KOHLER, 

Attorney General. 

FISH AND GAME LAW ; KILLING AND SELLING 
DEER OUT OF SEASON. 

Attorney General's Office, 
Columbus, Ohio, January 24, 1887. 

W . I-I. Ward, Esq., Kenton, Ohio : 
DEAR Sm :-Your letter of the zzd instant received. 

I have no authority to give yon an official opinion on the 
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Dow L1·quor Lmc1,· Safe of Wine by Jlllanufacttwcr or Agent. 

question you have presented and my view is simply that 
of an attorney at law. · 

·while I clo not feel at all certain that the intention of 
the General Assembly in amending section 6964 of the Re
vised Statutes (Ohio Laws, Vol. 79, p. 74) was to make 
it so stringent as to render it applicable to the selling of 
deer out of season, when Ia wfully killed in another stale, 
I think that the wording of the section is sufficiently broad 
to warrant such interpretation. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 

DOW LlQUOR LA\iV; SALE OF ·wiNE DY II'[ANlJ
FACTURE.R OR AGENT. 

Attorney General's Office, 
..... Columbus, Ohio, January 20, r.887. 

T'VIII . Scull, Esq., Editor uSauduslty Dcmoltral," Sandusk)', 
Ohio: 
DEAR St R :-Yours" of the sth instant received. In 

my opinion, under section eight of the Dow liquor law, wine 
manufactnred from the raw material may be ·sold by the 
manufacturer thereof, or his duly constituted agent acting 
in good faith, in quantities of not less than one gallon at 
any one time, without rendering said manufacturer amenable 
to the tax imposed by said law. . 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 
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Dow Liquor Lmu; Pa·yment of Pei!Glty Should Not be En
forced in Cerfain Case; Prosecuting Attorney; M. ay be 
Employed b)' Count)• Treasurer as Counsel. 

DOW LIQUOR LAW; PAYMENT OF PENALTY 
SHOULD NOT BE ENFORCED IN C:E.RT AIN 
CASE; PROSECUTING ATTORNEY; MAY BE 
EMPLOYED BY COUNTY TREASURER AS 
COUNSEL. 

Attorney General's Office, 
Columbus, Ohio, January 25, 1887. 

!. P. Spriggs, E sq., Attome'y-at-Lww, Woodsfield, Ohio : 
DEAR Sue-Yours of yesterday to hand. Under the 

circumstances stated in your letter, I would suggest that if 
the tax under the Dow law was paid for the first half of 
the assessment, and at the end of that time he in fact dis
continued the business and ·made that fact appear to the 
treasu rer, the penalty should not be enforced. 

In regard to your second question, the law has been 
construed thus: a county treasurer is authorized to employ 
counsel in any action brought by him for dcliqnuent taxes, 
and he need not employ the prosecuting attorney. If the 
prosecuting attorney is in fact employed, and renders ser
vic·es in the action, it has been ·held that he is entitled to 
compensation for such services. Jn other words, while by 
another section the prosecuting attorney is made the legal 
adviser of county officers, it does not preclude the payment 
to him for services rendered by him in au action in behalf 
of the treasurer. 

I think that this was the case in Marion County, where 
·the prosecuting attorney was paid for such services, and I 
was informed that the judges of the courts there took that 
view of the Jaw. So that if the bill is reasonable and the 
service was rendered in an action as an .attorney and was 
not merely a matter of counsel and advice, I would see no 
objection to the payment of the claim. 

I know of no decision Qf the conrts on this point, but 
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JJow Liquor Lm.u,· Power of Councils of M1t11icipatities to 
Remit Fin~s and Peualties-Dow Liquor Law,· Power 
of Councils of Municipal·ities to Remit, Etc. 

my judgment is, that this would be fair and that the law 
would authorize it. 

Yours very truly, 
J. A KOHLER, 

Attorney General. 

l)OW LIQUOR LAW; POWER OF COUNCILS OF 
MUNlCIPALITIES TO REMIT FINES AND 
PEKALTIES. 

Attorney General's Office, 
Columbus, Ohio, Januar.y 27, 1887. 

M. L. Sn-yder, Esq., City Solicitor, Frcm.o1~t, Ohio: 
DEAR Sm :-Your letter of the 25th instant to hand. 

I find nothing, in the Dow liquor Jaw g ranting to city coun
cils any authoi:.ity' to remit any of the revenues or fines 
which have come into the city treasury from the payment 
of taxes and penalties imposed under the Dow Jaw. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 

DOW LIQUOR LA\iV : POWER OF COUNCILS .OF 
MUNICIPALITIES TO REl\IIT, ETC. 

Attorney General's Office, 
Columbus, Ohio, January 28, 1887. 

i\1. L. Sn)•der, Esq., Cit)• Solicitor. Premont, Ohio: 
DEAR Sm :-The letter addressed to you yesterday 

should perhaps be qualified by the ~talement that under sec-
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Dh·ectors of Conuty IufirmarJ'). Compe-nsation for Extra 
Services. 

tion eleven, when the sale of ale, beer and intoxicating 
liquors is prohibited in any municipal corporation, a ratable 
proportion of the tax for the year should be returned, but, 
as I understand it, this is not your case. 

Yours very truly, 
]. A. KOHLER, 

Attorney General. 

DIRECTORS OF COUNTY INFIRMARY; COMPEN
SATION FOR EXTRA SERVICES. 

Attorney General's Office, 
Columbus, Ohio, January :28, r887. 

! . F. f;Vitllin) Esq.) P1·osecut·ing Attontey) New Philadelphia.) 
0~: . 
DEJ\1~ 'Sm :-Yours of the :25th instant received. In 

section 968 of the Revised Statutes, as amended Ohio La~vs, 
Vol. 8:2, p. 14, no provision is made for expenses in attend
ing sessions of tl-ie board, but county commissioners may 
allow· for extra service rendered by the directors. 

I think that you are correct in regard to your second 
inquiry, that is to say, that in removing such pauper the 
director makes the expense in his official capacity and is 
entitled to be recompensed by his county, and the board 
of directors may then look to the board of the county where 
such ·pauper has a settlement for its remuneration. 

Yours very truly, 
J . A. KOHLER, 

Attorney General. 
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Secretary of State; Fees of, For Filing Articles of Itt

corporation. 

SECRETARY OF STATE; FEES OF, FOR FILING 
ARTICLES OF INCORPORATION. 

Attorney General's Office, 
Cqlumbus, Ohio, February 4, 1887. 

Ron. !. Rob£11son, Secretary of State: 

\, 

DEAR SrR :-In reply to your inquiry for a proper con
struction of the amendatory act passed May 15th, 1886, 
entitled an act to amend section 148a, Ohio Laws, Vol. 83, 
p. 165, I will say that the acl provides for the fees to ,be 
paid the secretary of state for filing articles of incorporation. 
The amount is regulated by the amount of capital stock. 
The minimum amount is five dollars and the maximum 
amount is two hundred dollars; so that a company can be 
incorporated for any sunr over one million dollars and the 
fee for filing ~Y.ill be two hundred dollars. 

The law provides the same proportionate rate for any 
increase of the capital stock, and I construe this to mean 
that every increase of the capital stock of the company is 
to be considered the same as if original articles were filed, 
so that if a company has filed articles of incorporation for 
a capital stock of over one million dollars and has paid the 
maximum fee of two hundred dollars, and desires to in
crease its capital stock, it must pay the same proportionate 
rate for the amount of such increase, up to the maximum of 
two' hundred dollars, and this rule will apply to each and 
every subsequent increase of capital stock. 

I think this explains my view of the law and I am 
free to say that upon fi rst reading of the statute my im: 
pr~ssion was that where the company had, upon the filing 
of original articles, paid the maximum sum of two hundred 
dollars, that it could then go on and increase without fur
ther payment of fees, but a more careful examination of the 
law and subject to which it relates has convinced me that 
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Dow Liquo·r Law; Refunding Orde1' Should Issue 'I'lL Case 
Bminess is Discont·inued. 

such is not the meaning of the law, and that the. fees to be 
charged are as I have above indicated. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 

DOW LIQUOR LAW; REFUNDING . ORDER 
SHOULD ISSUE IN CASE BUSINESS IS DIS
CONTINUED. 

Attorney General's Office, 
Columbus, Ohio, February 4, 1887. 

W . Severa.nce, Esq., Attorney-at-Law, Chicago, Ohio: 
DEAR Sm :-Yours of December 29th. received. Ow

ing to the many things demanding my attention, your letter 
has remained unanswered longer than I intended, indeed I 
did not see it until today, and make haste to answer that, 
in my opinion, where the business is in fact discontinued 
by the saloonkeeper, he is entitled to a refunding order for 
a proportionate amount of the tax paid. 

I think when a man voluntarily discontinues the busi
ness, one object of the Dow law is attained. In my judg
ment, therefore, in the case you cite, the parties are not 
liable to the last ha:Jf of the December installment. T his is 
my view of the law; at least I think it accords with justice 
as well as the letter of the law. 

Hoping that you will pardon the delay, I remain; 
Yours very truly, 

J. A. KOHLER, 
Attorney General. 
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Aud·it01' of Co·nnty; Duty of, When False Retu·nl-S, Etc., 

Have Been Made. 

AUDITOR OF COUNTY ; DUTY OF, WI-J.EN FALSE 
RETURNS, ETC., HAVE BEEN MADE. 

Attorney General's Office, 
Columbus, Ohio, February 4, r887. 

f . W . .Kinsey, Esq., C O!l!nty Auditor, New P hiladelp/Ua.,O hio: 
DEAR Sm :-Since writing of the date of December 22d, 

1886, i have had occasion to examine the act of the Genera l 
Assembly as amended in Ohio L aws, Vol. 83, p. 82, more 
carefully and in respect to the penalty therein provided for, 
s~icl act, in so far as it provides for the payment of a pen
alty for not exceeding five years pr ior to the year in which 
the inquir ies and corrections are made, is objectionable for 
the reason that it is ·retroactive and would, therefore, .be in 
confl ict with the constitution. The rule is that Jaws must 
be prospective and not retrospective in their operation, and 
providing a .' penalty for the doing, or rather the omission 
to do a certain thing, when there was no such penalty pro
vided at the time it was done, is in confl ict with fu ndamental 
pt:inciples of law. 

I am of opinion, therefore, that while the auditor may 
correct the returns, that in respect to the penalty of fifty 
per cent. it can only be addecl for an omission or fa:lse return 
made since said law was enacted. I think t his answers your 
inquiry. 

Yom s very truly, 
J. A . KOHLER, 

Attorney General. 
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Recorder of Count)'; Right of Private Perso1~ to Examine 
Records in 0/lice of; Entitled to Fees W lum. 

RECORDER OF COUNTY; RIGHT OF PRIVATE 
PERSON TO EXAMl NE RECORDS IN OFFICE 
OF; ENTITLED TO FEES WHEN. 

Attorney General's Office, 
Co!umbus, Ohio, February 5, 1887. 

H. C. Settledge, Esq., Count)• Recorder, Wapa.koneta, Ohio: 
DEAR SIR:-Yo.urs of the 2d instant to hand. The 

records in the office of a county recorder are for the use of 
the public, and any person has a right at all reasonable 
times and in a proper manner to examine the same, and in 
my opinion, publishers of nev.rspapers have the same rights 
in this respect as are conferred upon other persons, and the 
fact that· the results of such researches are intended for 
publication does not alter the matter. 

·when the recorder is requested to search the records, 
or when in order to make a copy it becomes necessary so to 
do, he is entitled to charge the fee allowed therefor, but 
has. no right to exclude any person from searching the rec
ords for himself, and any person may do so without paying 
a fee therefor. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 
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Publ·ication,· Fees for, of Pubf.ic Advertisements, Notices, 
Etc.; Nleauing of Tcnns "Rule" and "Tabular." 

PUBLICATION; FEES FOR, OF PUBLIC ADVER
TISEMENTS, NOTICES, ETC.; MEANING OF 
TERMS "RULE" AND "TABULAR." 

'Attorney General's Office, 
Columbus, Ohio, February 6, 1887. 

SIR:-Your attention is respectfully called to the fol
lowing sections of the Revised Statutes relating to legal 
advertisements for State, county and city, with the opinion: 
or construction placed on these laws regulating the publica
tion of such adverti,;ements containing· "tabular" or r ule 
work, with sample of these, ~1nd the opinion as to what 
should be designated as "tabular," or whether "tabular" is 
to be classed as "rule work." .·. . 

The following are the laws still in force, and regulate 
the price for legal advertising, the most important being 
section 436.6; Revised Statutes. 

Section 4366. P ublishers of newspapet·s ·may · charge 
and receive for the publication of advertisements, notices. 
and proclamations, the price or rate for which is not other
wise fixed by law, required to be published by any public 
officer of the State, or of a county, city, village, hamlet, 
township, . school, benevolent or other publiC institution, or 
by a trustee, assignee, executor or administrator, the fol
lowing sums, to-wit' For the first insertion, one dollar 
for each square, and for each additional insertion authorized 
by law, or the per.:;on ordering the insertion, fifty cents for 
each square; f ractional squares to be estimated at the same 
rate for space occupied ; (md -in adve1·tisenients containing 
tab1~lar or rule z'e!ork, an additional swin of fifty per cent. may 
be chm'ged in addition to the foregoing rates. 

This section (4366) of the Revised Statutes, as to the 
fees pres·cribed for legal advertisements, is ambiguous when 
taken in regard to the meaning oj the words "tabular" or 
"rule work" There is a question of doubt as to the inten-
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Pubt·ication; Fees fOr, of J->ublic Ad'<-•ertisements, Not ices, 
btc.; M eauing of Terms "Rule'' and "Tabular." 
·-------·----------- -·-----

tion of using the word "tabular'' in connection with ''rule 
work," and whether they ar-e to be separated or designated 
as one and the same thing. It has been my opinion, and 
I have so claimed, that "tabular" was ins·ertecl in the se~
tion to designate "figure work," and "rule work" where there 
is any justificatioh or fitting in of brass rulfi!, whether figures 
are to be used or not. 

According· to the above construction of the law, the 
prin ter ·would certainly be entitled to $1.50 per square of 
240 ems for the first insertion, and 75 cents for each sub
sequent insertion. 

Section 917. The county commissioners, annually, on 
or before the third Monday in September, shall make a de
tailed report in writing to the Court of Common Pleas of 
the county, of their financial transactions during the year 
next preceding the tim~ of making s·uch report, and the 
court shall cause the same to be investigated' and examined 
by the prosecuting attorney of the county. 

When they have completed their examination, they shall 
leave said financial statement, and the report of their ex
amination, with the auditor of the county, for the use of 
the commissioners, who shall, immediately the-reafter, cause 
said statement, together with the report of the examin~J:s, 

to be published in a compact form for one week, in two 
weekly newspapers there published; if not. then a p~lblica

tion in one paper only is required; in case of any violation of 
the law, the prosecuting attorney is directed to cat~s~ the 
same to he prosecuted according to the nature of tl1~· case; 
and if any county commissioners in this State fai l or·peglect 
to make the report required of them by this chapter, at the 
time required, they shall be fined in any sum not exceed
ing one hundred dollars; and the prosectfting attorney of 
any sucl1 county shall prosecute in the Court of Common 
Pleas, as is prov·ided by law in similar cases, any one or all 
of such commissioners who neglect or refuse to publish the 
required statement, as herein provided. (73 Vol., 141, p. 7·) 
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Section 852. At the September session, the commis

sioners shall examine and compare the accounts and vouchers 
of the county auditor and treasurer, count the funds in the 
treasury, and direct the auditor to publish an exhibit of the 
receipts and expenditures for the past year. (57 Vol. 7, 
p. 10) . 

The question, ' '\~That constitutes a detailed report un
der section 917 ?'' is also of ambig uous nature. If we take 
the literal meaning of the word "detail," it would suggest 
that the advertisement should be itemized ; i. c., each article 
and the cost of same should be given, and not as has been 
the custom, take the totals of each bill paid . . I t would cer
tainly add lo the cost of the publication of the commission
ers' repor t, if the law be taken literally. The legal adver
tisements under sections 917 and 852 are both separate and 
clistit\ct, one is the statement of the county auditor in tota l, 
the other is a detailed report of the county commissioners. 

The following is a sample of what has been designated · 
as " tabular." 

General statement of the finances for r886. 

The balance in the treasury to the credit of the 
several fu nds at the close of the fiscal year 1885, 
were as follows : 

General Revenue .. ..... .. .... . 
Sinking ... .. ... .. .. . ........ . 
State Common School .. .. .. .. . 

$98,!38 47 
88,974 21 
66,926 II 

Total . . . . . . . . . . . . . . . . . . . . . . . . $254,038 79 
The receipts inlo the treasury during the year 

from all sources amounted to . . . . . . $254,038 74 
Total receipts including balances 6,029,942 53 

Leaving cash balance in the 
treasury 1\ ov I 5, '86 . .. . . : .. 
Disbursements for same period. 
The above balance is to tlu 
credit of the following funds, 
to wit: 

$456,221 24 
s.s73,721 29 
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General Revenue. $272,794 73 
Sinkin~ . . . . . . . . . . 96,236 92 
State L.om. Schools .87,r89 59 

--.~---

$456,221 24 

The following is a sample of what is know n as " rule 
work:" 

The following statement shows the receipts, 
disbursements and balances of the foregoing funds: 

Bulnncesin Receipts dur- Total •·cceipts Bnlnnces in 
Funds. Treasury ing fi sen I i ncluding Disbs. during Trcnsurl 

Nov. 16. yen,., balnnce. fiscnl year. Nov. la, 
1886. 

Gen'l revenue $98,138.47 83.256,620.87 83,351,759.34 83.081,964.61 $272,794.78 

Sinking . ,',' . , . 88,974.21 844,815.89 944,790.10 848,553.18 96,236.92 
tr!! 
Stntocom.sch'l 66,026.11 l,G63,4G6.08 1 ,730, 790.00 1,643,203.50 87,189.59 

TotaL. . .. . $251,038.70 85.775,903.74 85,573,721 .53 
' ' 

85,573,721.2_9 $450,221.24 

At the solicitation of the press of the State, to assist 
them in coming to some conclusion in the event of theit: 
bills being disputecl, the above opinion is herewith g iven. 

Yours respectfully, 
J. A. KOHLER, 

Attorney General. 
Wm. C. A. DeJa Court, Supervisor of Public Printing. 
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Directors of County Infirmary·; Compensation of, for E:-.:tra 
Service4. 

DIRECTORS OF COUNTY INFIRMARY; COMPEN
SATION OF, FOR EXTRA SERVICES. 

Attorney General's Office, 
Columbus, Ohio, February 7, 1887. 

J. F. WilftiJ~, Esq., Prosecuting Attorney, New Philadelphia, 
Ohio: 
D EAR SIR :-Yours of January 31st duly received. 

Upon examining your letter more carefully and the specific. 
inquiry you make, as well as section 968, as ~mended Ohio 
Laws, Vol. 82, p. 14, I feel inclined to give it a liberal con
struction, and it seems to me a reasonable discretion is con~ 
ferred upon th~ county commissioners, and that in such a 
case as you relate, the commissioners may make a reason
able compensation for extra services fairly incurred in per
forming the same. I think the law contemplates instances 
when extra ·, s~rvice is necessary and where expenses must 
be incurred 1i1 performing it, and in such cases as you state, 
they may, in their discretion, allow a reasonable sum for 
the extra service as well as the extra expense necessarily 
attending the same. 

I believe this answers your question. and I think the 
statute will ·bear the construction. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 
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Trustees of Children's Home; Duty of, in Tm11sportation of 
Childre1·v to Home-Bo'is Industrial School; Tenn. of 
Convict, in Case ol Tmnsfer to, from Ohio Pcnitentiar)' 
and Retnm. 

TRUSTEES OF CHILDREN'S HOME; DUTY OF, IN 
TRANSJ:)ORTATION OF CHILDREN TO HOME. 

·Attorney General's Office, 
Columbus, Ohio, February 7, r887. 

J olm j\IJcS-wu·ne;•, Jr., Proscwting Attomc;•, T1V ooster, Ohio: 
DEAR Sm :-Your favor of the 4th instant to hand. 

In my opinion the trustee of a ·children's home of a county 
must provide for and meet the expenses incurred in the 
transportation of children to the home. I therefore concur 
in the opinion expressed in your letter, herewith enclosed. 

Yours very truly, 
J. A . KOHLER, 

Attorney General. 

BOYS' INDUSTRIAL SCHOOL; TERM OF CON-' 
VICT .. IN CASE OF Tl~ANSFER TO, FROM 
OHIO PENITENTIARY AND RETURN. 

Attorney General's Offi ce, 
Columbus, Ohio, February 7, 1887. 

Chas. Douglas, Esq., Superil~teudent of "BoJs' Indust1·ial 
School,'' Lancaster, Ohio: 
DEAR Sm :-Yours of the 2d instant received. T he 

question you propounded has heretofore been presented for 
examination and an opinion; exactly how it came up I do 
not remember, but at all events . it was held that if a person 
was sentenced to the penitentiary by the judge of a court. 
and the sentence was a determinate one, the time so. fixed 
by the judgment of the court could not be enlarged by sub-
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sequcntly transferring the convict to the Boys' Industrial 
School. In other words, in' such a case, if the boy was 
transferred back again to the penitentiary the. time so spent 
in the school would have to be taken in as part of his sen
tence. 

Son1e time subsequent to this opinion, your predecessor, 
lV!r. Hite, called and presented some very strong reasons, 
I thought, why the rule should be otherwise, and I am not 
positive that the' rule first laid down is correct. 

J should be very g·Iad to hear you in behalf of your 
institution if there is any serious o\ljection to this, but this 
is the rule which we have heretofore given. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 

PUBLICAT!QN ; KIND OF NEWSPAPER RE
.. . QUIRED UNDER 4370. 

Attorney General's Office, 
Columbus, Ohio, February 7, 1887. 

I. M . Broderick, Esq.: Prosecut-ing Attorne'y, Marysv,ille, 
Ohio: 
D EAR Sm :-I beg pardon for the delay in answering 

your letter, but my time is so fully taken up that I have 
hardly time to attend to the voll1111inous correspondence com
ing to this office. 

I have examined the section in question, 43-70 o-f the 
"Revised Statutes, in connection with. the supervisor of public 
printing, and his judgment is that a paper folded as the 
"Times" is, but having two sides pl"inted in the county, 
would be I>ractically and substantially a compliance· with 
the section, and · in this opinion I concur. 

According to the strict letter of the law, it has not 
one entire side printed in the county, but the intent and 
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Dow Liquo1' Law; Wholesale Dealers; Social Clubs; Refund
iug Order,· Assessment of Penalty; Bottli-ng Beer,· 
Treasitre·r·'s Percentage,· Ta;ration. 

meaning of the law doubtless was to prevent publication 
of advertisen1ents, where the printing was done out of the 
county and there is no printing office or establishment in 
the county. · 
. Under all the circumstances, I have concluded to ad
vise that the case may be relieved from difficulty by adopt
ing your suggestion, namely, let the publisher cut it in two 
and. call one-half a supplement. It seem:> to me that this 
would meet the letter and spirit of the law, and in this the 
supervisor of public printing concurs. 

Yo~u·s .very t ruly, 
. J. A. KOHLER, 

Attorney General. 

DOW LIQUOR LA \".T; WHOLESALE DEALERS; 
SOCIAL CLUBS; REFU NDING ORDER; AS
SESSMENT OF PENALTY; BOTTLING BEER; 
TREASUReRS' PERCENTAGE; TAXATION. 

Attorney General's Office, 
Columbus, Ohio, February 8, 1887. 

J. H. Southard, Esq., Prosewting .Attorney, Toledo, Ohio : 
DEAR SIR :-I have your letter, calling my attention 

to the . inquiry of your county auditor, .Mr. Vortricdc, in 
which a number of questions are asked. · 

I regret that want of time has compelled me to delay 
the answer. I ·will endeavor to. answer the questions in 
the order presented. · 

1st. "Are wliolesale dealers liable to the Dow law 
tax?" This question has just been argued in the Supreme 
Court. The Cirtuit Court of Hamilton County has very 
recently decided that wholesale dealers are liable to the 
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Dow liquor law tax. The Supreme Court will doubtless de
cide the point very soon, but until the Circuit Court is 
reversed, that judgment will stand as the law. 

2d. The law makes no exception ·in favor of clubs 
which sell exclusively to members. Such sales, in my · 
judgment, would stand upon a footing with other ca;;es 
where intoxicating liquors arc sold. 

3d. Your third question: "vVhat is meant by the 
words 'the full amount of said assessment' as used in sec
tion three of said act?" .I answer ·by saying that it seems 
to me this is tolerably clear and refers to the amount pro-
vided for according to the kind of liquors sold. . 

4th. In my judgment it does not matter when the 
business is commenced, but in no case can a ·refunding 
order be returned .so as to make the amount actu~lly re
tained in 'the treasury less than twenty-five dollars, and this 
also answers ·)':our sixth question. 

5th. In case a party engaged in the businc!'s h:1s nnt 
been assessed and there is no charge on the duplicate, I 
doubt whether a penalty of twenty per cent. could be added. 
In such case the party is in no default, there being no charge 

· against him on the treasurer's book. 
6th. Under section six the auditor is authorized to 

place the assessment of a party who engages in the traffic 
upon the duplicate, upon receiving satisfactory information 
that such business is carried on. 

7th. Bottlers are not manufacturers, and under the 
decision of the court hereinbefore referred to, I should 

. consider bottlers of beer, selling in a case 0£ one dozen, as 
coming within the scope of the lav.r. The decision of the 
Supreme Court will, however, settle that point. 

8th. "Can a party who has engageJ in the traffic of 
malt and vinous liquors, afterwards, during the same tax 
year, also engage in the traffic of spirituous liquors and pay 
only a proportionate amount of the two hundred dollar tax, 
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Corps<': Deliver)• to Medical Institution for Dissactio11. 

or would he be requi red to pay two hundred and fifty dol
lars extra?" 

In such a case, 1 should say that where liquor is sold 
but not surreptitiously, he should be required to pay the 
propor tionate am<?unt of the tax of two hundred· dollars. 
and that there would be nothing in the way of penalty. 

9th. The question as to whether the treasurer has the 
right to charge the four per cent. collection fee, as provided 
fo r in section four of the act, in cases where. the tax is not 
paid at the time specified for payment, but the delinquent 
comes forward and pays voluntar ily before any steps have 
been taken to force payment, J answer in the affirmative. 

In regard to your last question, as to the power of 
persons appointed un(lcr the act passed April 23cl, x885, 
O hio Laws, Vol. 82, p. 152, this r elates, in my judg ment, 
to property omitted from the tax duplicate and has nothing 
to do with the valuation fixed by the board, where property 
is wholly omitted. Such persons can furnish the county 
a udi tor the facts necessary to authorize him to subject such 
property to taxation. 

Yours very t r uly, 
J. A. KOH LER, 

Attorney GeneraL 

CORPSE; DELIVERY TO l\IEDICAL INSTITUTION 
FOR DISSECTION. 

Attorney General's Office, 
Columbus, Ohio, Fcbrua;-y 8, 1887. 

B. P. Jonas, Esq., Prosecuting Attomey, Lo11don, Ohio : 
DEAR STR :-Your Jetter of tlie sth instant relating to 

the claim of the medical college for the body of a tramp, 
·found in a railroad wreck on the 27th of J ant1ary last, re
ceived. 
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I have examined your statement of facts and also sec
tion 3763 of the Revised Statutes to which you call my 
attention. I have no doubt that this section was drawn or 
prepared by a doctor, for it is certainly indefinite and vague, 
not to say contradictory. . 

I am disposed to give the section a liberal construction 
in the interest of scientific investigation and to facilitate 
its evident object, namely, to place in the hands of the 
teacher of apatomy, subjects for dissection, when such sub
jects are found and not ·fully identified, and there are no 
cla'ims to the body by friends. · 

I have no doubt that your advice not to deliver the 
body was based upon the clause in the section which speaks 
of tramps who died i.n the institutions named, and as the 
body w·as not found in any such institution, that the law 
did not apply . . It seems to me, however, that in the first 
part of the section, applying to city hospitals, workhouses 
and other charitable institutions, and also township trus
tees, or corom:r.'being in possession of the bodies not claimed, 
would give iC·a broader meaning and would apply to the 
case of the body of a tramp coming into the possession oi 
the coroner under the circumstances set forth in your letter. 
In other words, when a dead body comes into the harids of a 
coroner, and is not identified or claimed, and is to be buried 
at the expense of the public, it may be given over upon 
the written application of the professor of anatomy in any 
medical college, and that it is not necessary that the body 
should have died in any of the institutions specified. 

I dislike to disagree ·with you in opinion and do not 
say that you are wrong, but ·uncler the circumstances of this 
pai·ticular case, and with the objects in view which I have 
stated, I think I wottlcl, if applied to, advise that the body 
be g iven up, if proper application is made therefor. 

Yoprs very truly, 
]. A. KOHLER, 

Attorney General. 
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TAXATION; OF STATE LANDS. 

Attorney General's Office, 
Columbus, Ohio, February 8, 1887. 

C. ·Jllf . Melhorn,. Esq., Prosewt1:ng Attorney, Kenton, Oh-io: 
DEAR Sm :-General Robinson has handed me a let

ter from Nicholas Miller, in regard to some taxes charged 
upon ·some marsh lands. · 

I have had the question presented, both orally and 
in writing, and give it as my opinion that the party is .not. 
liable to pay the .taxes charged against the lands, prior to 
the .time when the State gave the deed. 

Yours very truly, · 
J. A. KOHLER, 

Attorney General. 

COSTS; PAYMENT OF, ON DISMISSAL OF DITCH 
PETITION; PROSECUTING ATTORNEY; NOT 
ENTITLED TO COMPENSATION FOR CER
TAIN SERVICES. 

Atton1ey General's . Office, 
Columbus, Ohio, February 8, 1887. 

W. H. Ban~ha1·d, Esq., P1·osec1tting Attorn a:;•, M t. Gilead, 
Ohio: 
DEAR SIR :- Yours of January ·IIth to hand. I regret 

that the answer has been so long delayed, but absence and 
other duties prevented. 

In regard to your first inquiry, relating to the payment 
of costs on dismissal of ditch petition, I do not think the 
costs should be paid out of the county treasury. If not paid 
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----- -----------------------------------------
by the petitioners, resort should be had to the bond, as pro
vided in section 4451 of the Revised Statutes. 

Your second inquiry relates to the compensation of a 
prosecuting attorney for services rendered in school cases. 

It has been held heretofore that in such cases the pros
ecuting attorney is not entitled to anything other than he 
receives in his official capacity. 

Yours 'very truly, 
J. A. KOHLER, 

Attorney General. 

TOWNSHIP TRUSTEES; SHOULD CONSTRUCT 
APPROACHES TO BRIDGES IN . CERTAIN 
CASE. 

Attorney . General's Office, 
Colwi1bus, Ohio, February 9, I887. 

H. E. Bell, Esq., Prosecut-ing Attomey, Mansfield, Ohio: 
DEAR SfR' :-Yours of .T anuary I I th duly received. I 

regret the delay in answering your inquiries. Much of my 
time since then has been spent in the East and business here 
since my return; incident to -the meeting of the General 
Assembly, has been so crowded that I have had more than 
I could attend to. I have examined the sections of the 
Revised Statutes to which you refer me, and it seems to me 
the practice of the two counties bf Richland and Huron, in 
respect to . the building of approaches to a joint bridge, is 
not the same, but I think that where the cost of the ap
proaches to any such bridge does not exceed ·fifty dollars, 
that the trustees should do the work. In short, I think you 
state the case very fairly, and if called upon to advise, I 
think I would construe the several sections in the same 
manner. Yours very truly, 

J. A. KOHLER, 
Attorney General. 
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ELECTOR; PERSON OUT OF PENITENTIARY ON 
PAROLE NOT AN. 

Attorney General's Office, 
Columbus, Ohio, February 9, 1887. 

A. T. Craig, E sq., Blanchester, Ohio: 
. DEAR Sm :-Your letter to the governor, dated Jan

nary 31st, r887, has been handed me for answer. 
Section 6797 of the Revised Statutes will answer your 

question. A parole gi·anted to a prisoner does . not have 
the effect of a pardon, and hence a prisoner. out on parole 
is not eligible as an elector. 

Very truly, . 
J. A. KOHLER, 

Attorney General. 

PHARMACY LAW; \i'lHEN NEW CERTIFICATE 
SHOULD ISSUE; NON-RESIDENT MAY RE
CEIVE CERTIFICATE; BOARD ~tfAY DEMAND 
AFFIDAVITS; BOARD MAY CANCEL CERTIFI
CATES IF FRAUDULENTLY OBTAINED. 

Attorney General's Office, 
Columbus, Ohio, February 9, 1887. 

P. H. Br·ucl~, Esq., Secretm·y of the Ohio Board of Pharmac·y, 
Columbus, Ohio: 
DEAR SIR :-Your letter Q{ January 2cl received. 
I wi,ll answer the questions in their order. 
rst. 'Where a certificate has been issued to a person 

on account of his being the owner or part owner of a retail 
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drugstore, but who, at the expiration of such certificate, is 
not such owner or part owner, I .should say that a new 
application should be made, and a certificate should not be 
issued as a renewal. The conditions have changed in such 
case and the board should act upon the case as then pre
sented. 

2cl. In regard to this questioi1 it seems to me the law 
has refere t~ce to persons who have engaged or wish to en
gage in business in this State. A person might engage in 
the drug business in the State of Ohio-he has a right to 
carry on such business and employ agents to assist in its 
prosecut ion . It would seem to me, therefore, that- actual 
residence within the State is not indispensable to the grant
ing of a certificate to do business in O hio. A man might 
Jive over the line, in the State of Indiana, for. instance, but 
he might carry on business in the same to>vn and still be 
within tl;e .State of Ohio. 

3d. I think the board would have · the right to require 
satisfactory evidence from every person who claims a re
newal of his certificate. :0:o arbitrary restr ictions should 
be imposed, bnt it seems to me that the board would have the 
discretion, giving the facts necessary to procure such re-
newal. · 

4th. \Vhere a certificate is obtained by f raud and false
hood, the party committing it should be duly notified to 
appear before the board at a time and place specified, to show 
cause why the certificate should not be canceled;. should 
have oppor tunity to be heard, and in case of default on his 
par t to give satisfactory explanation, a record should ··be 
made, showing the cancellation; and a person so violating 
the law would be very likely to be amenable to the provisions 
of section 44!2 and could be prosecuted. 

sth. In regard to }'OUr fifth question, it would seem 
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Peddler; What is a, in Contemplation of Law. 
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to me that when a certificate expires, that the party ap
plying fo r a renewal should be treated as an original ap
plicant and the certificate granted or not, according to his 
standing at that time. Your questions arc numerous, upon 
which no court has ever passed or given a construction, and 
J am obliged to rely on my judgment ·entirely. 

Yours very truly, 
J .. -\. KOHLER, 

Attorney General. 

1-'EDDLER; WHAT lS A, IN CONTEi\IPL.ATION OF 
LA'vV . . 

Attorney General"s Office, 
Columbus, Ohio, February 10, 1887. 

T . A . Jones, Esq .. M ayo1·, J acltsot~, Ohio: 
DE.\R SIR:-Yours of the 8th instant received. 
"Pedd1ers"' are defined to be "persons who travel 

about the country with merchandise fo r the purpose of sell
ing it," and if the person you refer ·to carried his goods· 
with him instead of selling by sample there would be no 
doubt, and I <1111 un~ hlP. to !';P.P. why thP. selling by sample on 
one day and simply delivering the goods pursuant to the 
sale on a subsequent day changes the case. l'dy judgment 
is lhat it is to all intents and purposes "peddling." 

Yours very truly, 
J. A. KOHLER_. 

Attorney General. 
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County Commissioners; Two Jl!Iay Transact B us·i11ess in Cer
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COCNTY. COMjVliSSIONERS; TWO l'vlAY TRANS
ACT BUSINESS IN CERTAIN CASE. 

Attorney General's Office, 
Columbus, Ohio,_ February ro, r887. 

Robt. C. Miller, Esq., Prosecuting Attorney, Washiugton~ 
C. H., Oh-io: 
DEAR Sm :-Yours of the 2d instant to hand. Of 

course uncle~: section 4488 of the Statutes, a commissioner 
who is interested (as one of the commissioners was in this 
case) cannot act, and if he did so, it would probably inyali
date the proceedings; but, as I understand you, he did not 
act and two commissioners are a quoru m. See last clause 
of section 4488. Now if the two commissioners, being dis
interested, have duly acted in the manner pointed out . by 
law, I can s~(::. no objection and think the proceedings would 
be regular. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 

AUDITOR OF COUNTY; COMPENSATION OF, FOR 
MAKING COLLECT~ONS UNDER DOVl 
LIQUOR LA 'vV. 

Attorney General's Office, 
Columbus, Ohio, February 17, r887. 

Thos. J ohuson, Esq., Prosewting Attontey, Ironton, Ohio: 
DEAR Srn :-Yom favor of the 12th instant received. 

In my opinion .county auditors are entitled to five-tenths of 
one per cent. for making· collections of amounts clue the 
State by virtue of the tax imposed by the Dow· liquor law. 
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Dow Liquor Law; In Townships Haviug No lttcorporated 
Villages Fines Arising Should be Paid Into Poor Fund 
of County. · 

There is no provision for such compensation in the act 
itself, but I think authority for such payment may be found 
in section 1117 of the Statutes, in the clause which reads: 
"On all moneys collected on any special duplicate." 

'111e above opinion is in harmony with the views ex
pressed by my predecessor, :Mr. Hollingsworth, and in con
fonnity with official opinions rendered by the present auditor 
of state. 

Yours very truly, 
]. A. KOHLER, 

Attorney General. 

DO\V LIQUOR LAW; IN TOWNSHIPS HAVING NO 
INCORPORATED VILLAGES FINES ARISING 
SHOULD BE PAID INTO POOR FUND OF 
COUNTY. 

Attorney General's Office, 
Columbus, Ohio, February. 17, 1887. 

Jf 011 . C. L. LeBlond, 114 e111bcr of 1-( ouse of Representatives, 
Columbus, Ohio: 
DEAR S m :~Yours of the 14th instant received. In 

' tow;1ships having no incorporated villages, the funds arising 
from the Dow liquor Jaw should be credited to the poor 
fund of the county. 

This is the construction of the auditor of state in such 
cases. as he informs me, and I think the law so applies it. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 
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DOW UQGOR LAW; SALE OF INTOXICATING 

LIQUORS FOR KNOWN CULINARY PUR
POSES. 

Attorney General's Office, 
Columbus, Ohio, February 23, 1887. 

J. A. Nipgen, Esq., frcsident Ohio Boa.rd of PharmaC)', 
C!tillicot!te, Ohio: 
D EAR Sm :-Your letter of the r8th instant received. 

In my opinion a pharmacist who has not paid the tax im
posed by the Dow liquor Jaw, violates the provisions of til t: 
same when he sells intoxicating liquors for known culinary 
purposes. 

Section eight, of the acl, in defining the phrase "traffick
ing in intoxicating liquors," names as exceptions : ( r) 
selling or g iving a way on · bona fide prescriptions issued by 
reputable physicians in active practice; ( 2) selling or giving 
away for ex~l.~)sively known pharmaceutical, mechanical or 
sacramental purposes : (3) selling of intoxicati ng liquors 
made from the raw material by the manufacturer, in quan
t ities of not less than one gallon at any one time. I am, 
therefore, o f the opinion that in the case g iven, the man 
is violating the law. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 
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Taxation; of Grou11ds of Agricultural Societ')'· 

TAXATION; OF GROuNDS OF AGRICULTURAL 
SOCIETY. 

Attorney General's Office, 
Columbus, Ohio, February 23, r887. 

A. /tVicl?hGIII. Esq., Prosecuting Attornc·y, B'ltc·yrus, Ohio: 
DEAR Sue-Your favor of the 18th instant received. 

Last winter the qu_cstion as to the exemption of the grounds 
o{ an agricultural society from taxatior' was submitted to 
me, and after consulting with the a uditor of state I gave an 
opinion that, under section 2732, such grounds were ex
empted from being taxed. 

The Circuit Court of Drown County has recently held, 
in an action against an agricultural society for damages 
received b~· ·a person on the fair grounds, that the society 
was not liable for the reason that it was not organized for 
profit, but was, in its nature, a public institution for public 
purposes. I must admit that it is a very close question and 
very many eminent lawyers take the position that the prop
erty is taxable and does not come within the legal exemp
tions of subdivision 8 of section 2732. 

The question can easily be put to the test of a judicial 
<lecisioi1 if the auditor will place upon the duplicate .the name 
of the society. which will then ask for an injunction re
straining the tax. I wish it could be done. I am advised 
tllat .. as a rule, agricultural societies in this State pay no 
taxes on their fair grounds. · 

. In regard to your second question. I will not advise 
that the lax for the ditch must be paid by the county until 
the courts so hold. In the case you refer to, have the lands 
reverted to the county? 

Yours very truly, 
]. A. KOHLER, 

Attorney General. 
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Solicilor ol Village; Should Not at Sa111e Ti111e be Cieri~ of 
Village-DO<<' Liquor Law; ftVIzat is Included in Term 
Into:ricating Liquors. 

SOLICITOR OF VILLAGE; SHOULD NOT AT SAi.\lE 
TL\IE .BE CLERK OF VILLAGE. 

Attorney General's Office, 
Columbus, Ohio, February 23, 1887. 

R. S. S·wepstonc, Tis(].. Attome_\•-at-Law, McArtlwr, Ohio: 
Dt~AR S m :-Yom favor of the 16th instant received. 

I find nothing in the Revised Statutes, nor any decision of 
any· court in this State, forbidding a person holding the 
offices of village solicitor and clerk of the san;e municipal 
corporation at the same time. I do not think, however. 
that it is advisable to clo so as in each official capacit:' the 
officer is frequently · called upon to be "judge in his own 
cause .. , 

Yours very truly, 
. J. A. l<OHLER, 

Attorney General. 

DOW LIQUOR LAW; ·wHAT IS INCLUDED IN 
TERM INTOX1CATTNG LIQUORS. 

Attorney General's Office. 
Columbi.ts. Ohio. ~Iay 5, 1887. 

Jasper Lisk, Esq .. Attomey-at-La?.c', New il1atamoras, Ohio: 
DtcAR SrR :-Your letter of · the 4th instant received. 

The question as to whether cider is an "intoxicating liquor" 
within the meaning of section one of the Dow liquor law. is 
one of fact as well as of law, but I think that when the cider 
is of such a nature as to produce intoxication, it comes 
within the provisions of sect ion one of the act, and a person 
dealing in the same. as defined in section eight, thereby 
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Asylum /or lu . .sane,· Toledo,Payment f'or Certain Jmprove
·nte1lfs. 

renders himself amenable to the tax imposed by vi·r tue of the 
above mentioned law. · 

The above opinion is in harmony with the views ex
pressed by my predecessors .in regard to the ''Scott law." 

Yours very truly, 
J. A . KOHLER, 

Attorney GeneraL 

ASYLuM FOlt INSANE; TOLEDO, PAYMENT FOR 
CERTAIN IMPROVEMENTS. 

Attorney General's Office, 
Columbus, Ohio, l\fay 2, 1887. 

Hon. R. G. Pe1znington. Trtts fee of Toledo Asylum for the 
Insaue, Tiffin, Ohio : 
DE,\R Sm :- Yours of the 28th ult. received. I will 

endeavor to give you my construct ion of section 782 of 
the Revised Statutes. 

T h is section relates to public buildings, and the lan
guage plainly indicates that before entering into any con
tract for the erection, alteration, addition to or improvement 
of such institution, asylum or other improvement, or fo r 
supplying of materials therefor, the aggregate cost of which 
shall exceed the sum of three thousand dollars, the trustees 
shall make full, complete and accurate plans, etc. Now 
this, in my judgment, relates to the erection of the building 
or buildings or the materials therefor. If it was intended 
that the same rule should apply in respect to the furn ishings 
of such buildings, it seems to me it would have been speci
fied. I draw the line between such things as pertain to 
the erection of the building and which constitute, when fin
ished, the real estate or is connected therewith, and not 
when it is simply personal property and used merely fo r 
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furnishing and equipping the institution with articles of nec
essary use . 

. To hold that the section applies to the thousand and 
one things that must be provided to furnish such ·an insti
tution would, it seems to me, be absurd. It ~vould be very 
difficult to do it in any case. You must furnish crockery, 
furniture, ho.sehold goods of every description, and to 

'make complete plans and get the benefit of competition upon 
it would be a hard thing to do. 

. Jt is very likely that some of the things you specify, 
such as ranges, laundry machinel:)' and other things, would 
become part of tl,le real estate, depending upon what it is 
and how connected. In such cases it would come under the 
head of materials used in the erection and building of the 
institution and would properly come within this section, pro
vided it exceeded the ma>;imum cost of three thousand dol
lars; but in respect to what is movable proper ty, used simply 
in furnish ing tly; building, J do not believe that this section 
applies. . 

I do not know· what view the auditor of state· takes of 
it, but until the Legislature changes the lavv and makes it 
more specific or some court construes it differently. I shall, · 
when applied to, so con$true it. ' The argument yon refer 
to, in regard to the lighting of the building, was based upon 
the ground that the apparatus fo r lighting was essentially 
part of the building, as much as the plumbing. , 

I need not say that this imposes upon the trustees a 
responsibility of exercising the utmost care in providing 
for and making these purchases, and in all cases where 
practicable, you should obtain the benefit of competition. 

Yours very t ruly, 
J. A. KOHLER, 

Attorney General. 
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1\lfnnicipat Corpora/ions,- First Election of Officers of, in City 
-Auditor of CounfJ•,- PeualfJ' in Case A ssessment for 
Sc<.(•er is Not Paid. 

l\H; XICil)AL CORPORi\TIONS; FIRST ELECTION 
OF OFFICERS OF, IN CITY. 

A ltorney General's Office, 
Columbus, Ohio. February 16, 1887. 

F. B. Serage, Esq., Middletown, Ohio : 
DEAR Sm :-Your favor of the 11th instant received. 

I have considered the matter carefully, as well as consulted 
a number of gentlemen well informed in matters of this 
character, and am of the opinion that the old officers hotel 
over Lllltil the officers of the new corporation are elected, and 
that tllf' election should take place at the first municipal 
election after the proceedings to. advance to a city. As the 
General Xsscmbly has the power to terminate an office, the 

_clause of section I 588, "after the expiration of thei r ten11 
... of office'' must be read in connection witlt tl1t: first part of 
the section. 

Yours very tru ly, 
J. A KOHLER, 

Attorney General. 

AUDITOR OF CO'C~TY; PENALTY IN CASE AS
SESSMENT FOR SEWER IS NOT PA 1D. 

Attorney General's Office, 
Columbus, Ohio, May 4. 1887. 

A. Hlicl?lwm, Esq .. Prosecuting AtlorneJ', B ucyru.s, 0/u'o: 
DE.·\R Sm :....:-Your leller of the Ist instant received. 
·xst. Unless yon can show some authority whereby 

the county at1ditor is entitled to draw the whole or any 
porl'ion of the ten per cent. penalty provided for in section 
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2295 of the Revised Statutes, I will have to hold that he 
cannot receive any compensation therefor. There is cer
tainly nothii1g in this section giving the right. If any othei 
section does, please. refer me to it. 

2d. I think the auditor of the county is the proper 
person to add the penalty u.nder the above mentioned section.' 

Yours very truly, 
J. A. KOHLER, . 

Attorney General. 

DOW LIQuOR LAW; MUNICIPAL COUNCILS MAY 
l<EPEAL PROHIBITORY ORDINANCE. 

Attorney General's Office, 
Columbus, Ohio, lviay 9, 1887. 

H. C. Patteil·,· Esq.; Green Camp, Ohio: 
DE,w SIR:-Your favor of the 7th instant received. 

In my opinion section II of the Dow liquor law gives to 
councils of municipal corporations the povver to prohibit the 
sale of intoxicating liquors within the corporate limits, and 
I do not think the votes of a t_najority of the electors of the 
corporation are requisite. 

Such being my construction of the law, my conclusion 
is that a council of a city or village has the authority to re
peal an ordinance prohibiting the sale of intoxicating 
liquors the same as any other ordinance, although I think 
it ought not to be done in the face of the expressed senti
meilt of a majority of the electors of the corporation . 

Yours very truly, 
J. A. KOHLER, 

Attorney Genet:al. 
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Proseculing Attome·y,· Fees of for Collecting Fines Assessed 
By a Justice of the Peace; Duty, of, in Case of Over
charge. 

PROSECUTING ATTORNEY; FEES OF FOR COL
LECTING FINES ASSESSED BY A JUSTICE OF 
THE PEACE; DUTY OF, IN CASE OF OVER-
CHARGE. . 

Attorney General's Office, 
Columbus, Ohio, Ivlay 7, r887. 

P . M . Smith, Esq., Prosecuting Attome·y, Wellsville, Ohio: 
DEAR Sm :-Your letter of the 28th ult. received. 

Your fi rst question in regard to the commission of prosecut
i-ng attorneys upon justices' fines is a new one. i\fy im
pression is that section 1298 of the Revised Statutes relates 
to fines paid upon indictments or other information of that 
character, and does not cover fines assessed by justices 
through the county. I believe the practice has been to allow 
commissions upon fines collected of the Court of Common 

.P leas. I think that under section 917 of the statutes, where 
the· law has been violated by overcharges, the prosecuting 
attorney may proceed to collect the same without being 
directed so to clo by the commissioners, but I tb i;1k it would 
be advisable to have their approval for undertaking such 
collection . . 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 
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Ph)•sician; Compeusation of, for Attending Pauper
Damages; Paymfnt of, on Location of Road. 

PHYS!CIAK; COMPENSATION OF, FOR ATTEND
ING PAUPER. 

Allorney General's Olllce, 
Columbus, Ohio, l\•larcil 11, 1887. 

H. S. Armstrong, Esq.u Prose~ut-ing Attorney, Woodsfield, 
O!tio: 
DE.\U SlR :-Youi· fa VO l' of the sth inst. received. It is 

d iffic ult lo g ive an opinion from the brief statement of facts 
con tained in your letter, but I am inclined to the opinion 
that i f the physician attending the pauper gave due notice to 
the trustees of such attendance, he is, under section 1494 
of the Revised Statutes, entitled to such compensation as the 
trustees may deem just and reasonable. 

I presume the section upon which the trustees and in
firmary directors rely is to be found in Vol. 79, p. 90, of the 
Ohio Laws, ·:~vt I think that a contract so broad as to ex
cluclc a case like the one 1 in]agine this to be. would inter
fere with the provisions of section 1494. 

Yours very truly, 
]. A. KOHLER, 

Attorney General. 

.DA:\lAGES; PAYl\IENT OF, OK LOCATIO~ OF 
ROAD. 

Attorney General's Office, 
Columbus, Ohio, Ma rch I I, 1887. 

Tltos. Jo!tnson, Esq., Prosecuti1~g Attomc~·, Ironton, Ohio: 
DE.\R SIR:- Your favor of the 8th inst. received .. As 

1 understand it, one hundred and fifty dollars was allowed 
as da111ages gcneral/3', not simply to the extent of the lease-
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Dow Liquor Law,· How Pn:SC1'ipt-ions M11st be Issued,· 
JVJ ea .. ning of Term ''Physic ian" as lJ sed in Act. 

hold interest. It seems to me in that ca~e the owner of the 
lease cannot claim the entire amount of damages awarded, 
part of it rightfully belongs to the holder and owner of the 
legal title. 

Your statment is somewhat brief, but if damages were 
awarded generally, as you s~y , it would seem to. me that the 
entire amount should not go to the holder of the lease, al
though it is for ninety-nine years, renewable fo rever. 

Yours very ti'uly, 
J. A. KOHLER, 

Attorney General. 

DOW LIQUOR LAW; HOW PRESCRIPTIONS 
!\lUST BE ISSUED; MEANING . OF TERi.VI 
.. PHYSICIAN" AS USED IN ACT. 

Attorney General's Office, 
Columbus, Ohio, March 4, 1887. 

D. E . Co<e~gill, Esq., Richwood, Ohio : 
DEAR SIR :- You rs of the 2d inst. to hand. Section 8, 

of the Dow Liquor Law, requires that the prescription must 
be issued in good faith by a reputable physician in active 
practice. By good fai th; I understand that the prescription 
must not be issued in order to evade the law, by giving pre
scriptions for the purpose of procuring intoxicating liquors 
to be used as a beverage ; and I think an examination by the 
physician, or at least a knowledge on his part that it was 
necessary and proper, would be requisite. 

i do not think that pharmacists, not paying . the tax, 
should fill prescriptions of the kind commonly called 
"standing," and by this I mean a prescription that may be 
filled at any t ime during the year. and as often as the· ap-
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petite of the person may demand, but there is no penalty in 
the law fo r issuing such prescriptions. 

l do not believe that the term "physician;' as used 111 

the Dow L i<ft.tOr Law, includes veterinary surgeons. 
Yours very truly, 

J. A. KOHLER, 
Attorn ey General. 

DOW LIQUOR LAW; IIOW WHOLESALE DEALER 
MAY SELL. 

Attorney General's Office, 
Columbus, Ohio, March 16, 18H7. 

Henry G·regg, Esq., Prosecuting AttonH!'J', Steub.wville, 
Ohio: 
Di!:.\R S He- Yours of the £4th inst to hand. The de

cision of the Supreme Court to which you refer in the Cin
cincinnati ca.se, requires wholesale dealers to pay the tax ; in 
other words. such dealers are not exempt from the tax im
posed under the Dow L iquor Law. \i\1here, tlierefore, a 
wholesaler dealer pays the maximum tax, it wou ld seem to 
me that he has the right to sell and that he is not confined 
in making such sales to the product of one manufactu rer. 
T he statement of facts in your letter is not very· full. but 
f rom what is stated I should say that he has ·a right to sell 
the beer of the Cincinnati brewer as well as goods of other 
manufac turers; in other words, \vhere the wholesale dealer 
pays the nJaximum tax, he is not required to pay a tax in 
addi tion thereto for each manufacturer whose product he 
sells. I may not apprehend your question fully, but .(,be
lieve the above answers your question. 

1 would be very g lad to have yom views if you are of 
contrary opinion. Yours very truly, 

J. A. KOHLER, 
Attorney Genera 1. 
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Treasurer of County; Co11·~pensat·ion or as City Treasnrer 
Cannot be Changed D·u·ring Term of Office- ft·ia)'01' of 

, V illage; No Po7.Cler to Cast a Vote on Passage ol an 
01·dinance. 

TREASURER OP COUNTY ; COMPENSATION OF, 
.-\.S CITY TREASURER CANNOT BE CFIANGED 

DURING TERM OF OFFICE. 

Attorney General's Office, 
Columbus, Ohio, March II, I887. 

John H . Loche·r;•, Esq., Prosecut-ing Attome)', Pomero;•, 
Ohio : 
Dr:;,, i{ Sm :-Your letter of .the 4th inst. received. 

T here is some question in my mind as to whether the coun
cil of Pomeroy or the county commissioners of Meigs Coun
ty fixes the compensation of your city treasurer. See sec
tions 1708 and 1770 of the Revised Statutes. 

In regard to the question upon which you ask my opin
ion I would say that I think your city treasurer would come 
within the provisions of Sec. 1777, of the Revised Statutes, 
and that no change in the compensation to which your coun
ty treastu'er is entitled for acting as city treasu rer can be 
-effected during his term of offi ce. 

Yours very t ruly, 
]. A. KOHLER, 

Attorney General. 

:\L-\ YOR OF VILLAGE; NO PO\i\fER TO CAST A 
YOTE ON PASSAGE OF AN. ORDINANCE. 

Attorney General's Office, 
Columbus. Ohio; March 17, 1887. 

M. B. Leslie, Esq., Solicitor .. Hubbard, Ohio : . 
DEAR Sw :- Your favo r of yesterday duly received. 

T he question you have presented for my consideration is one 
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upon which my predecessors, Messrs. Hollingsworth and 
Lawrence, have given opinion; and they held that the mayor 
of a village has not the casting vote in case of a tie on the 
passage of an ordinance .• 

1 do not feel entirely clear in regard to the i11atter, but 
think it the better plan to stand by the opinions of my p re
decessors until the point i~ decided in the courts. 

· Yours very truiy, 
J. A. KOHLER, 

Att01·ney General. 

CORONER; FEES OF. 

Attorney General's Office, 
Columbus, Ohio. :.\{arch 29. r887. 

Rob!. C. ,li.i.llcr, Esq., ·Washinglon C. 1-I .. 0/uo: 
DE.\R SIR:-Yours of the 23d in st. received. I ha,•<· 

hastily examined the accounts enclosed as we!i· as section 
1239 of the Revised Statutes, allowipg fees . and if there is 
any other statutory provi~ ion on the subject, it lias escaped 
my attention. 

T he matter of ·coroner·s fees has heretofore g iven con-. 
siderable trouble. I am not inclined. however, ro go beyond 
what the above mentioned section provides for. a·nd I ther<
fore concur in the opinion expressed by your::seif to the audi 
tor of your county, and you may so inform t'ile coroner. :.\I 1 . 

ITouse. from whom I have received a Jetter. 
Yours very truly, 

J. A. KOHLER, 
Att0rney Gene ral. 
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General £elections ·in Ohio; Number and Time of- Dow 
Liquor Law; Effect of Lease on Premises Made Before 
Law Was Passed. 

GENERAL ELECTlONS IN OHIO; N UMBEf( AND 
. Til\[£ OF. 

A 1 torney General's Office, 
Columbus, Ohio, l\Jarch 17. !887. 

F. C. Semple, Esq., Prosewling Attomey. Ashland, Ohio : 
DEAR StR :-Yours of the 9th in st. duly received. There 

are but two general elections in this State during the year: 
On the first Monday in April, and on the first T uesday after 
the fi rst ::\Ionday in November. 

Yours very truly, 
J. A. KOHLER, 

Attorney Cenera l. 

DOW LlQUOR LAW; EFFECT OP LEASE ON 
PREl\liSES ~[ADE nEFORE LAW WAS PASSED. 

Attorney General 's Office, 
Columbus, Ohio. :\farch 18. 1887. 

Thos. Dickson, Esq., County Treasurer, Marion, Ohio: 
DE.\R Sw :- Your letter of the 16th inst. received. I 

gather from your statement thal the lease of the prenJises 
was made prior to the passage of the act of .i\Iay 16. 1886, 
called the Dow Liquor Law. It is very doubtful whether 
he is obliged to surrender that lease. The question arose 
in this county and the prosecuting attorney and myself 
agreed that we would follow the decision of the Supreme 
Court under the Scott Law, until the Supreme Court decide · 
otherwise. 

In saying this I do not wish to be understood as say
ing that this is an accurate statement of the law; neverthe-
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Liquot· Law,· Prescriptions Under, Jl ow Must be Issued. 

less it is better to be on the safe side and inasmuch as 
your county commissioners differ about it, I would not, if 
I were you, sell the lease until the do'ttbt is removed by the 
decision of some court. Yours very truly, 

]. A. KOIILER, 
Attorney General. 

DOW LIQUOR LA vV; EFFECT OF PAVEY AMEND
NIENTTO. 

Attorney General's Office, 
Columbus, Ohio, ~Jarch 29, r887 . 

• 
!. G. Adams, Esq., Yellow Springs, 0/tio: 

DEAR SJR :-Yours of the 23d inst. recei vee!. The ef
fect of the )?avey amendment", to which yoit refer, is to pre
vent such gallon agency sales as yon speak of, and such 
sales arc prohibited by it, where a prohibitory ordinance has 
been passed. Yours very truly, 

J. A. KOHLER, 
Attorney General. 

DOvV LIQUOR LA \li.T;. PRESCRIPTTONS UNDER, 
HOW MUST BE ISSUED. 

Attorney General's Office. 
Columbus, Ohio, March 30, 1887. 

N. R. Paint, Esq., Ada, Ohio : 
DrzAu SJR :-Yours of 1\lfarch 4th to the governor has 

been referred to me. 
Tn respect to section 8, of the Dow Liquor Law, to 

which you refer, I will say that the sale of intoxicating 
liquor upon the prescription of a physician, to be of any avail 
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Board of Public IVorlls; No Potuer to Offer Reward for the 
Detection, Etc., of Pe1'SOIIS Injuring State Property . 

. to the seller, must be issued in good faith, and where the cir
cumstances are such as to indicate that the prescription is 
not in good fa ith and that it is used simply for lhe purpose 
of evading the law, then the druggist should be regularly 
assessed for taxation and may also be proceeded against for 
violating the ordinance of the place. 

Whether the prescription is issued in good faith and is 
filled by the druggist in good faith or not and in reliance 
upon such prescription is a question of fact, depending 
upon the acts of the parties and the circumstances. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 

DOARD OF PUBLIC WORKS; NO .POWER TO OF
FER REWARD FOR THE DETECTION, ETC., 
OF PERSONS INJURING STATE PROPERTY. 

Attorney General's Office, 
Columbus. O hio. 1\Jarch 30, r887. 

K V. Haymaller, Esq., Attomey-at-Law. Defiance, Ohio: 
Dt>:AR Sue-Yours of the 29th received. T have ex-

amined the Statutes and can find no authority permitting 
the board of public works to offer and pay a reward for the 
detection, arrest and convictiou of the party or parties doing· 
the damage to the Paulding County reservoir. 

I did not know but that the contingent fund of the 
board might be used for this purpose, but the an1ount of this 
fund is so small that it would not avail. 

Yours very truly. 
J. A. KOHLER, 

Attorney General. 
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Secretary of State; Fees of, for FiJing Articles of CoJisoli
dation. 

SECRETARY OF STATE; l'EES OF, FOR FILING 
ARTICLES OF CONSOLIDA'flON. 

Attorney General's Offic<.. 
Columbus, Ohio, April 1, r887. 

W . S. "f!flallur, Esq., Chief Clerll of Secretary of State: 
DEAR SIR-Your inquiry in regard .to the proper fee to 

be charged for fili ng articles of consolidation of the Coving
~on and Cincinnati E levated Railroad Bridge Co., received. 

These articles, were, it seems, filed in , \ugust, last, un
der sections 3547 and 358 r of the Revised Statutes, and un
der section 148a, Ohio Laws, Vol. 83, 165, anci the fee there
in provided for was paid, to-wit : $rso.oo . 

. 1\ ftcr executing the articles of consolidation, one of 
the par ties of the consolidation filed a notice of recession of 
its action i1~ the office of the secretary of state, and subse
quently this a<.tion of r~cession was duly rescinded. The same 
articles are now filed again in order to make the record com
plete, and these last a rtides contain a statement of the action 
of the parties to the consolidation and the recession and can
cellation of the resolutions above mentioned. So that the 
record taken as a whole shows the transaction fully, and 1 
think it sufficiently appears· that there has been but one in
corporation and consolidation for which the legal fee has 
been paid, excepting the extra work of recording. etc., of the 
last transaction ; for which a proper compensation should 
be paid, ancl perhaps ten do11ars would cover this expense. 

Yours very t ruly, 
J. A. KOHLER, 

Attorney General. 
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Elections; Discretionary Power of Cowtly Central Commit
fcc as to Pr·imM'y-Dow Liquo'r La:w,· II ow TtV/tolesale 
Dealers ma)• Sell. 

ELECTIONS; DISCRETIONARY POWER OF COUN
TY CENTRAL COi\fMITTEE AS TO PRIMARY. 

Attorney General's Office, 
Columbus, Ohio, April I, 1887. 

liV. T. Kackmm~, Esq., Waynesburg, Ohio: 
DE,\H Sm :-Yotir letter of :March 26th duly to hand. I 

have examined the statutes of this State in regard to primary 
elections, and think that your central committee had the 
r ight to insert in the notice of election lhe rec!uirement that 
a person voting at said election should have cast his vote for 
Foraker at the last g ubernatorial election. I question ~ome
what the advisability of inserting such a qualification, but I 
do not believe it violates any of the provisions of Chapter I, 

Title 14, Part I. of the Revised Stattites, and section 2917 
}eaves a broad discretion with such COI11111ittee. 

You rs very truly, 
J.· A. KOHLER, 

Attorney General. 

DOvV LIQUOR LAW; HOW WHOLESALE DEALER. 
MAY SELL. 

Attorney General's Office, 
Columbus, Ohio. April I, 1887. 

J. B. HI orlc3•, Esq., P1'osecuting Atto/'IIC)', Hillsboro, Ohio: 
DEAR SIR :-Yours of the 31st ult. recetved. You ask 

the following questions: 
First-"Can a liquor dealer who has a general 'whole

sale license' sell in quantities of one gallon to retail dealers?" 
Answer-If you mean by the phrase "wholesale license" 

that he has paid the tax the same as a retailer, then he can 
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sell. There is no distinction between wholesale and retail 
dealers in this respect. 

Seconci- ' 'Can a wholesale dealer carry on his business 
in a corporation where local option has been adopted under 
the Dow Law, or must he close and quit business the same as 
retail dealers?'' 

Answer-\Vhere a prohibitory ordinance has been duly 
passed. a wholesale dea ler cannot sell in violation of such 
ordinance. If he is a manufacturer of intoxicating liquors 
from the raw material he may sell at the manufactory. If his 
manu facto ry is located itt a towu where a prohibitory orcli
nauce is in force, he may sell at such place, but at no other. 
T he Pavey amendment fully covers this point, and was in
tended to make the original act definite and certain in this 
respect. 

Yom s very truly, 
J.. A. KOHLER, 

Attorney General. 

F.f .ECTIOK; COMPE;-.rSATION' OP JUDGES AND 
CLERKS OP. 

Attorney General's Office, 
Columbus, Ohio, Apri l 8, 1887. 

Syh,cstcr Price, Esq., City C/erll, Ga/iou, 0/uo: 
Dr:.\R SIR :-Your favor of the 6th received. Uuder 

section 2<)03 o f the Revised Statutes as amencle<l at the last 
session of the General Assembly, judges and clerks of elec
tion a rc entitled to two dollars for their services at cver3' 
election. 

Yours very truly, 
J. A. KOHLER, 

Attomey General. 
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ComlllissioJtC-r of Labor Statist·ics; Appropriation for Oflice 
of-Schools,· Separate, for Colored Youth Not Author-
i::ed. • 

- - ----- ------------ ------
CO~L\IJSSJONER OF LABOR STATISTICS; APPRO

PRIATION FOR OFFICE OF. 

Attorney General's Office, 
Columbus, Ohio, April 8, 1887. 

Hon. A. D. Fassett, Commissioner of Labor Statistics: 
DE.\R Sue-Yours of April 7th to hat~d. asking my 

opinion in reg·arcl to the effect of the appropriation for your 
office upon the following items. towit: Clerk hire. traveling 
expenses and contingent fund. 

The appropriation for clerk hire, in my judgment, re
lates to the clerical force in your office, that i:;: S uch clerk 
hire as you may need in your office work, where the em
ployment is by the year or for other stated periods .: and 
where, in the discharge of your duties under the law. it is 
necessary to employ a person or persons tv do any special 
work connected with your departJuent. it would seem to me, 
that such special servi ce and labor might legally be paid 
from your contingent fund. 

Yours respectfully, 
J. A. KOHLER, 

Attorney General. 

SCHOOLS; SEPARATE, FOR COLORED YOUTH 
· NOT AUTHORTZED. 

Attorney General's Office, 
Columbus. Ohio, April 9· 1887. 

W. R. Da/l;ery and Others, Washington C. H., Ohio: 
GENTI:.l>:MEN :-Yours of the 6th inst. received. I have 

no right under the Statutes relating to this office to g ive you 
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an official opinion in such cases, but will answer your ques
tion as well as I can ·unofficially. 

I am aware that in many places it will be difficult to 
abolish the separate schools for colored youth. In .many 
places the colored people desire and prefer to maintain them, 
but as a matter of Jaw, the repeal of section 4008, Revised 
Statutes, takes away from the boards the right and discre
tion with which such boards wet:e previously invested- to 
estf~.bl ish and maintain at the public expense separate schools 
for colored children. 

There is no reference in sections 3987 and 4013 to white 
or colo1'ed children. T he section above mentioned neces
sarily gives the board large powers and cliscretio"n, but in the 
face of the absolute repeal of section 4008, the only section 
confening· the rig·ht to create a11d maintailt separate schools, 
I doubt very much whether it can now be done. · 

It was doubtless intended, in the enactment of the Ar
nott Law, to abolish separate schools for colorecl youth. and 
if it could be Glaimed that under sections 3987 and 4013, the 
.separate school.system could be kept up, I think that these 
sections would have beeH inCluded in the repeal-or at least 
modified . To what purpose was section 4008 repealed if 
the same t hing can be done under the unrepealed sections re-
ferred to? Yours very t ruly, 

J. A. KOHLER, 
Attomey General. 

ELECTION; DIVISION OF TO\VNSHIP INTO ELEC
TION PRECINCTS. 

Attoi·ney General's Oflke, 
Columbus, Ohio, April 30.. 1887. 

0 . F: Edwards, Esq., Ne-w Leba.non. Ohio: 
DEAU Sm :-Yours of the 26th inst. received. I see no 

objection, on constitutional grounds, against the enactment. 
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Justice of tfte Peace; Allowance to in Ca.s.es of J.\1/isdemean-
ors Where Defendant is D·ischarged or not indicted. 

of a law creating two election precincts. Such acts have 
been passed at almost every session of the General Assembly 
for a mtmber of years, and so fa r without objection. T he 
quest ion has been raised when an act was passe<! creating a 
special school district; and in one case was held unconsti
tutional; but these cases are. not analogous. 

In my judgment under section 1398, of the Revised 
Statutes. a townsh ip that was so divided may be again con
solidated, as provided in said section; provided that a ma
jority of the electors of each precinct vote in favor of such 
consolidation. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 

JCSTICE OF TTTE PEACE; ALLOWANCE TO IN 
CASES OF MISDE:MEANORS WJIERE DE
FENDANT JS DISCHARGED OR NOT IN
DICTED. 

Attorney General's Office, 
Columbus. Ohio, April 30, 1887 . 

.F. A. Ka.lf /l'llwn. Esq .. Prosecut ing A ttorney, Delaware, 
Ohio: 
D"·'R S11c-Your letter of the 5th received. and con

sidered, as well as the official opinion of Ex-Attorney Gen
eral Little, on the same subject. and my conclusion is that 
your holding and decision in the premises is correct. 

I think I need add nothing more, except to say that 
where a justice of the peace, in cases where complaint is 
made in mi!'demeanor cases. has the right to demand security 
for costs and fails to require the giving of such security, he 
cannot subsequently, in case the .defendant is discharged or 
is not indicted, ask for the allowance for costs out of the 
county treasury. 
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Do'ill Liquor Law; Effect of Government License; How 
Wholesale?' Jllfay Sell. 

- --------- ---------
This is in' substance the opinion of Attomey General 

Pillars and I concur in the same view. 
Yours very truly, 

]. A. KOHLER, 
Attorney General. 

DOW LIQLJOR LAW; EFFECT OF GOVERNMENT 
LTCE\ISE; HOW WHOLESALER iVIAY SELL. 

A~torney General's Office, 
Columbus, Ohio, May 2, r887. 

J. B. Worley, flsq., Prosecutiag Attomcy, Hillsboro, Ohio : 
DE.\H Sue-Yours of April 27th received. It is some

what difficult to give an opinion in regard to your ordinance. 
I am ignorant of its provisions except that you info rm me 
that it is prohibitory, but applies only to "retail dealers." If 
this is clearly'so, l doubt whether under it you could punish 
a wholesale dealer whether he holds a government license 
or not. In shor t: I don't see what the government license 
has to do with the case. It certainly cannot be: used to over
ride the Jaws of the State or municipality. where a munici
pal corporation passes an ordinance probibiting the sale of 
liquor. and no exception is made in it in favor of ·wholesale 
dealers. Such dealers, holding a license from the govern
ment to sell in quantities of five gallons, will not, In my opin
ion. be protected thereby in violation of the ordinance. In 
sho rt. where such prohibitory o rdinance exists. the ouly sale 
that can be made is by a druggist on prescriptions and by a 
manufacturer whose factory is located within the town lim
its and who sells from the factory in quantitie!' of not less 
tha 11 one gallon. 

'[ think from the fo regoing general stat~ment, you . will 
be able to get at my meaning and make application to the 
case presented by your ordinance. 
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Municipal. Corporatlo11s; Members of Council Should Not 
Be Interested ·in Certain Contracts. 

The Supreme Cou rt has decided recently tT1at wholesale 
dealers stand on the same footi ng with 1·eta-il dealers, so far 
as the payment of the tax is concerned, and if your or
dinance was general in its character and not e.rceptio11al, 
as )''O tt state, then such wholesale dealers would stand on a 
footing with the retail dealers in respect thereto. 

Yours very t rL1ly, 
. J A. KOHLER, 

Attorney General. 

MUNICIPAL CORPORATIONS; MEMBERS OF 
COUNCIL SHOULD NOT BE INTERESTED IN 
CERTAIN CONTRACTS. 

Attorney General's Office, 
Columbus, Ohio, May 2, r887. 

Chas. A. Judson, Esq., Sandusl?y, Ohio: · 
·· DEAR Sm :-Your letter of the 22d to band. T think the 
question you present to .me should have been submitted to 
your city solicitor, who is yom legal adviser. \Vhile 1 have 
no right to advise in the matter, l may, howe,;er, say in an
swer to your letter that the facts stated in regard to "i\'lr. 
Ku ntz bei ng a member of your city COLtncil and also inter
ested in. the contracts would very likely make same defec
tive. Resignation as a member of the council on the one 
hand or an abandonment or release of all interest in the con
tract on the other would probably remove the difficulty. 

T here is no obj ection to the finn assigning the contract 
if the city council approve the same. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 
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Dow Liquor Law.,· No E:rception U11der, in Favor ol Social 
Clubs. 

DO\:V LIQUOR LAW; :0JO EXCEPTION UNDER, IN 
FAVOR OF SOCIAL CLUBS. 

Attorney General's Office, 
Columbus, Ohio, :\Jay 3 · 1887. 

IY L. Harp,'Esq., Secretary of the Draconia1~ Club, Toledo, 
Ohio: 
.D1·:.\R Sm :-Yom letter of the 26th u lt. received. I have 

noted what you say as to the character of the club a nd the 
nalun· of sales of liqu()l's to 111C'lllhP.rs of the club. [ see the 
distinction which you point out between such business and 
the usual sales-when it is sold generally, to make money; 
but in interpreting the law I am obliged to take it as it is. 
You \\'ill sec that section r, makes no distinction, and the 
only qualification is that expressed in section 8. 

The obligation to pay the tax under the provisions of 
the Ia w does· 11ot depend upon the "fact whether a p rofit is 
mack: or the ai110tll1t of p rofit. 

The inequalities and un fairness of which . you compla in 
arc matters that should have been taken into consideratio~ 
by the General Assembly in the passage of the law. bu t as it 
was not done, you can see that it is not in my power to make 
the exemptions. 

Yours very truly, 
]. A. KOHLER, 

Attorney General. 
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Dow Liquor Law; Costs Incnrred in Ascertaining Sentiment 
of Electors Regarding Local Option-Dow Liquor Law; 
Validit)' of Certain 1\lhmicipat Ordinance. 

DOW LIQUOR LA \A/; COSTS INCURRED IN ASCER
TAINING SENTIMENT OF ELECTORS RE
GARDI~G LOCAL OPTION. 

Attorney General's Office, 
Columbus, Ohio, lvlay 2, r8l57. 

Rev. f;/lm. A. Ferguson, Marys·ville, Ohio: 
DE.\R Sm :-Yours of April 22cl received and contents 

noted. 
The law does not require that the question of local op

tion should be submitted by the council to the people. It has 
been done in many cases but merely to ascertain the senti
ment of the people on the p::>int; but no pmvision is made by 
law for the holding of such election and the payment of such 
expenses. 

I must, therefore, as a matter of law, ans\ver your 
question in the negative. 

Yours very truly, 
J. A . KOHLER, 

Attorney General. 

DOW LIQU'OR LAvV:; VALIDITY OF CERTAIN :\fU
NICIPAL ORDINANCE. 

Attorney General's Office, · 
Columbus, Ohio, May 3, 1887. 

J. E. Coburn, Esq., Hicksville, Ohio: 
DEAR SIR:- Your letter of April 27th, enclosing a copy 

of a prohibitory ordinance passed by yom village, has been 
duly received. · 

In my opinion the Pavey amendment to the Dow L iquor 
Law does not invalidate your ordinance. 



J ACOll .-\ . KO.HLI-'H--1886-1888. 1023 

Township Trustees; Burial by, of Unclaimed Dead. 

Section II, of the above mentioned .Jaw invests a g reat 
deal of discretionary power in the hands of the municipal 
corporations of th is State, and I do nol think that any court 
in Ohio would decide you r ordinance invalid for the reason 
that you have nol embodied the Pavey amendment in your 
prohibitory ordinance and made it a part of your municipal 
law. 

Yours very truly, : 
J. A. KOHLER, 

Attorney General. 

TO\V~SIIIP TRCSTEES; BURIAL DY, OF UN
CLA l.\lF.D DEAD. 

Attorney General's Office, 
Columbt15, ·Ohio, May 3, 1887. 

S . C. font's, ·Esq .. Prosewting .·Jttomey . TrO)', Ohio: 
Dg.\1~ Sm :- Your letter of last month has remained un

answered until now on account of absence from the city a 
great deal of the lime and a press of work while here. 

[n regard to your second question l would say that the 
supplementary section to 1500 of the Revised Statutes, 
passed Pebruary r7, r887. does not specify any particular 
kind of pauper, and I think the section is broad enough in 
its meaning to incl ude all paupers who die within the limits 
of the township and who at the time o( their' death were not 
inmates of any penal, benevolent or charitable institution. 
and not claimed as the law provides. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 
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General Assembly; Signatnre 'of P·resid·ing Officers of Not 
Essential to Val·idity of A cts of. 

GENERAL ASSEMBLY ; SIGNATURE OF PRESID
ING OFFICERS Ol' ~OT ESSENTIAL TO VA
LIDITY Ol' ACTS OP. 

Attorney General's Office, 
Columbus, Ohio, May 3, r887. 

H/m. Johnson Ew., Attomev-at-Law, Ulm'chsville, Ohio: 
DE.\R SIR:- Y~urs. of f\pril 12th duly recei.vecl. 
I presume the inquiry you raise is as to whether an act 

passed by the General Assembly and not signed by the pre
siding officers of the two houses is .constitutional. 

.[ will answer your question by saying that the sig
natures of the presiding officers of the house and senate are 
n ot i11(li?.pensable to the validity of an act or resolution, pro
v ided that the journals of the. two· houses show that the act 
was regularly passed. 

If, therefore, the act under which it is proposed to is
sue bonds was regularly passed and the fact can be shown 
by the official journals of both houses, then, in my judg ment, 
it is a valid law, notwithstanding the omission of the presid
ing officers to attest it by their signati.tres, as the constitution 
-requires. 

It sometimes happens that in the haste of legi sl~tion and 
in the confusion incident to legislative bodies. that such 
omission to attest the enactment of the law happens; but 
where the regularity of the proceeding can be established by 
evidence. whicli. the journals afford, the omission to sign a 
bill will not destroy its validity, and to this effect also is the 
<Opinion of my predecessor in office, Mr. Little. 

Y ottrs very truly, 
J. A. KOHLER, 

Attorney General. 
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Cemetery T mstccs; Election o(, W hen Township and Mu-

nicipalit;• arc Cnitcd i11 This Respect-Costs; Paiymcnt 
of, by State in Capital Cases. · 

CE:\lETERY TRUSTEES; ELECTIO.K OF, WHEN 
TOWNSHIP AND iVIUNICIPALlTY ARE UN IT
ED I~ THIS RESPECT. 

Attorney General's Office, 
Columbus, Ohio, :.\Jay 4· 1887. 

S. P. Cra1ner, Esq .. Hubbard, Ohio: 
Dr::.\R Sw :-Yours of April 20th duly received. \ Vhile 

J have no a uthori ty to g ive you an officia l opinion on the 
question . I \\'ill give my views as an attorney. 

\\ 'b ile [ -think that both pcr!'ons elected as cemetery 
tmstecs for Hubbard Township should not have been resi
dt:nt" of the municipal corporation of Hubbard, still if the 
electors of the townsh ip chose to waive this right a nd elect 
men d\\·elling .within the village limits, 1 know of no law and 
hav(' been tll~~blc to find a decision of any court which would 
under such an election be illegal or make the board so elect
ed an illegal one. 

Yours very truly. 
]. A. KOHLER, 

Atto rney Genera l. 

COSTS; PAY":'.£E:--rT 01'. DY STATE IX CAPITAL 
CASES. 

Attorney General's Office, 
Columbus, Ohio, May 4. r887. 

1. Jl'. Locher')•, Esq., P1'0secuting Attome')J, PoutcrO')J, Ohio: 
DEAR SIR :- Your letter of yesterday received. Under 
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Ohio Pcnitentiar)•,· Guard at, Cannot Dra·w E.rtra Compen-
sation for Services During Vacation. 

----------- --------

s~ction 7332 of the Re~ised Statutes, it bas not been the rule 
to pay costs in capital cases, but under section 7334, as 
amended in Ohio Laws, Vol. 83, 136, provision is made fo r 
the payment of such costs by the State. 

Yours very truly, 
J. A. KOHLER, 

Altorney Genera l. 

OHIO PENITENTTARY; GUARD AT, CANNOT 
DRAW EXTRA CO:.\[PE:\ISATJO:\ FOR SER
\'ICES DURI :\IG VACATION. 

A ttorn<:y General's Office, 
Columbus, Ohio, :.VIay 6, 1887. 

TV. B. Chcrriugton, Esq., Deputy Hlardcn Ohio Peniten
tiary: 
DE.\R S11c-Yours of i\Iay sth rccei vcd. The act of 

J.\lay 19th, 1886, provides that each g ua rd shall be a llowed 
not to exceed fou rteen days 'vacation each 'year without re
duction of pay. The language is permissive merely. The 
gua rd may avail himsel(o f it or not. J( he docs, the manag
ers may doubtless en1ploy another guard fo r the time, but in 
case the guard waives the right to this vacation and con
tinues in his place, my opinion is that he cannot as the Jaw 
reads, d raw douple pay fo r the t ime; that is to say, he can
not draw the regular compensation and also the pay which 
would be required to employ some one to take his place. The 
law makes no provision of that kind. 

This being the law. it is unnecessary fo r me to pass 
upon what would be equitable under such circumstances. 

Yours very tru ly, 
J. A. KOH LER, 

Attorney General. 
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Dow Liquor Law; When Prohibitory Ordinance Has Bcc·n 
Passed, Ta.1: Canuot be Collected in J1!hwicipaht'y. 

DOW LIQUOR LAW·; WJ-IEN PROHIBITORY OR
DINANCE HAS .BEEN PASSED, TAX CANNOT 
BE COLLECTED IN MUNICIPALITY. 

Attorney General's Office, 
Columbus, Ohio, May 7, 1887. 

!. P. Caldwell, Esq., Prosecuting Attome'y, Jeffe·rson_. Ohio : 
DEAR Sm :-Your Jetter to hand. The question vvhich 

yotl refer to me is one ?f no little difficulty. I find no de
cision of any court on that point. The proviso in section I 1, · 

is to the effect that when a corporation prohibits ale, beer 
and porter houses, a ratable proportion of the tax should 
be returned. 

It ~eems tbe ordinance in Andover is a dead letter and 
the seller taking advantage of his own wrong, sets up the 
ordinance which he has violated as a bar to the enfo rcement 
o:f the tax provision. 

T he legal clifficulty in the case is that when such pro
hibitory ordiance has been passed an d is in force, the pre
smnption is that it is enforced or may ·be enforced. ln 

· short, we must conclude that such drinking places within 
the limits of the corporation are prohibited·. T he corpora
tion has in its power to cio one of two things.· It cannot do 
both. I t cannot prohibit and collect the tax. Having passed 
such an ordinance it should enforce it and prohibit such 
drinking places. If it cannot enforce the ·ordinance it 
should be repealed and the tax coltectecl. 

I am inclined to the opinion therefore (and I have come 
to it rather reluctantly) that the ordinance having been duly· 
passed and standing in full force as the law of the corpora
tion, it must be taken that it has prohib·ited such ale, beer and 
porter houses within the corporation; and in such case no 
tax can be collected, and if one has been paid before the or
dinance passed, a ratable proportion must be refurided. 
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General Assembly,· Signature of Presidi1~g Officers of, Not 
Essential to Validity of Act of. 

---------------- ----------
1 wish to say that this view is the judgment I have 

tormed after consultiug several others. 
I am by no n~eans certain that this opinion is right and 

would be very g lad to get the decision of some court upon it. 
Very truly yours, 

J. A. KOHLER, 
Attorney General. 

GENERAL ASSEMBLY; SIGNAT.URE OF PRESID
ING OFFICERS OF, NOT ESSENTIAL TO VA
LIDITY OF ACT OF. 

Attorney General's Office, 
Columbus, Ohio, May 7, 1887. 

II on. E. K icse'wetter_ /l 1tditor ol State : 
DEAL{ Snc-Your communication of :\Iay 6th. calling 

my attention to the act to provide fo r publishing of Vol. 6, 
c;cology of Ohio, 0 . L. Vol. 84. duly received. 

I have examined this act as well as the certificates of the 
clerks of the hou$e and senate relative to its alleged passage 
in both branches of the General Assembly. 

I am of the opinion that where an act is properly passed, 
and has received the constitutional number of votes required 
fo r its passage, and the j ou rnals of both houses show con
clusively that such act was in fact passed, it becomes a law 
t1otwithstanding the omission of the presiding officers of the 
senate and house to sign the same, as the constitution re
quires. 

The "journals;" however, s11ould furnish thi..> proof. It 
cannot be supplied dehors them; not even the certificates of 
the .presiding officers and th~ clerks of the two branches after 
.adjournment-; for such certificates have no warrant in law. 
The journals alone contain the evidence of the action of the 
General Assembly (Sec State ex rei. vs. Moffit, 5 0 ., 358 : 
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Mi ller and Gibson vs. State, 0 . ·S . 3, 475; Fordyce vs. God~ 
man, 20, S. I. Are then the journals so kept as to furnish 
proof of identity, etc. ? They are ordinarily as to joint resolu
tions; for these are spread upon the journals of the house 
in which they orig inate, and the means of comparison are at 
hand; but it is diffe rent with respect to bills. T heir ti tles, num
bers and designation (as to whether H ouse or Senate) are 
alone recorded, and there is no official copy (as there should 
be) required or authorized ~Y law, of bills presented to each 
house to be kept. A legal s tandard of comparison as re
spects the body of the bill is therefore wanting . Are the title, 
number and description sufficient for identification? To il
lustrate : If a bill be presented, unsigned. with the represen- . 
tation that it has passed both· houses of the General tl\s-· 
sembly at the recent session . and, on examination of the 
journals you should fi nd that a bi ll of the same description, 
t itle a nd number had in fact passed, wotilcl you be justified in 
concludii1g that the bill presented was the identical one 
passed ? I thii11< not. T he danger of snch a conclusion as a 
precedent woitlcl far out-weigh any possible go~cl that might 
result from upholding the law. But if such bill had the sig
nature of one presiding officer. only, made a~ required by the 
constitution and eyiclencecl by the proper journ~I ; or if the 
bill was spread upon a journal, as sometimes happens where 
the · ~ntire measure consists o£ an amendment macle by strik
ing out the enacting clause and inser ting, etc., so that a 
cr iter ion of comparison would be at hand; that would be 
suffic ient to complete the proof of iclentity and you would be 
justified in either case . in treating the bill as a law. The eri
rollment of a bill or resolution is not in the view taken es
sentia l to validity. 

J think, therefore, you should treat as valid those un
signed joint resolutions deposited in your office, which are 
spread upon the journa ls, and shown thereby to have been 
finally passed by the requis ite vote of each branch ; likewise 
those bills so deposi·tecl, the passage of which is attested by 
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Connty Commissions; Employm(mt of Persons to D'iscover 
Omitted Ta.-ves; Dow Liqno'r Law; Wha.t are Included 
in Term ''Inioxica.ting Liquors." 

only one presiding officer. But I should not publish with . 
t he laws the bills reported passed but without the signature 
of either of said officers wdess they are sprea~l at length 
upoi1 the journals and shown thereby to have received the re
qu isite vote of each house which is unlikely. . 

::Yiy conclusion therefore, is, that the journals of the 
·House and Senate do not show that the act was in fact 
passed. T hey show that the bill was introduced and the 
name of the author of t he bill ai1cl the number thereof, but 
the question of identity is not, in my j uclgment, established 
by the journals to answer the requirements of the law. 

I think. therefore: that the appropriation cannot, · as a 
1i1atter of law, be entered upon your books ancl the money 
paid, fo r the reasons I have stated. 

Yours very truly, 
]. A. KOHLER, 

Attorney General. 

COU:\"TY COMMISSIONS ; EMPLOYMENT OF 
PERSONS TO DISCOVER OMITTED TAXES ; 
DOW LIQUOR LAW ; WHAT ARE INCLUDED 
IN TERM "INTOXICATING LIQUORS." 

Attorney General's O ffi ce, 
Columbus. O hio, May 13, 1887. 

Chas. A. Vordtre·ide, Esq., County Audito1·. Toledo, Ohio: 
DEAR Snc - Yours of the r8th <\nd 2oth ult. have been 

duly received. 
I will endeavor to answer you as well as I can, but 

would suggest that you consult with your prosecuting at
torney orally, as you can do it more satisfactorily th~n you 
can with me by letter. 
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- - -
1 would refer you to the act passed Apri1 23. 1885. Ohio 

Laws. \ ·ol. 82. 152. 
Upon reflection I am inclined to the opinion that this . 

act is broad enoug h to authorize 'the commissioners to em
ploy detectives: 

I think that in such cases of fraudulent and st~rrep
titious sales, T would enter the tax of four hunclt·ed dollars 
assessment as well as the penalty, and let the courts cleler
mine on the application of the parties, if they see fit. It would 
seem to me that where parties have engaged 111 the willful 
violation of the law, such penalty, as well as the additional 
two hundred dollars, would be proper. 

In regard to the question of intoxicating liquors, this, 
it seems to me, is a question of fact. as the articles some
times sold under the name of bitters are medicines in name 
only, and it frequently happens that the principal ingredient 
of such alleged medicines is whiskey. 

I have read the staten.1ent enclosed ·in you r letter, and 
while I have no particular knowledge of the article called 
"Wild Cherry Ditters." I have no doubt that whiskey is a 
principal clement in that, and so far as my advice goes, I 
think that the sale of such bitters would come under the head 
of intoxicating liquors, for which a tax should be paid. Tt is 
perhaps true that ' 'vVild Cherry Bitters" is manufactured as 
a medicine and in tended by the mann factu rer to be sold as 
such. nevertheless, where it is sold by a saloon keeper mainly 
as a beverage, I think there can be no doubt but that it is 
subject to tax. 

Yours very truly. 
J. A. KOHLER, 

Attorney General. 
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Secrefa.ry of State; Fees of, for Filing Articres o{ incor
poration. 

--------·--- -------------
SECRETARY OF STATE; FEES OF, FOR FILING 

ARTICLES OJ< INCORPORATlON. 

A ttorney General's Office, 
Columbus, Ohio, May r·I, 1887. 

H 011. J. S. Robiusou, S ec1'etary of State: 
DE,-\R SIR:- Your favo r of even elate with accompany-

ing documents duly received. · 
I have examined the articles of incorporation signed by 

Chas. A. J uergans and other; also the official opinion of 
Hon. J as. Lawrence, atton,1ey gene ral, giving his construc
tion of section 148a, 0. L. Vol. 8r, 52. 

I see no reason whatever to dissent from the conclttsions 
arrived at and stated by Mr. Lawrence, my predecessor, in 
regard to the above mentioned section. and I therefore con
cur in . that opinion as to the effect of such insurance com
pany and in the amount of fees to be charged. T he reasons 
are. fully and clearly stated in said opinion. and it is unneces
sary fo r me to restate them here. · 

In regard to your first question, to-wit : \Vhether the 
purpose is correctly stated in said articles or in a manner 
permitted by Jaw? I would say that I am inclined to think 
the purpose is not correctly stated. 

If I may make the suggestion I would say. that it would 
be better to state the purpose of the incorporation according 
to the facts; "to transact the business of insurance on the 
assessment plan," follo·wing as nearly as possible the lan
g uage of section 3630, Revised Statutes. 

· Yours very truly, 
J. f\ . KOHLER, 

Attorney General. 
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·Schools; Separate, for Colored Youth not A.nthorized. 

·SCHOOLS; SEPARATE, FOR COLORED YOUTH 
NOT AUTHORIZED. 

Attorney General's Office, 
Columbus, Ohio, May rz, x887. 

D. W . A . Clough, Esq .. Chillicothe, Ohio: 
DEAR Sm :- Your letter of the 1I th inst. received. 

While I have no a·uthority to g ive you an official opinion on 
the questions you have presented, I am not a~erse to giving 
you my views as an attorney. 

Section 4007 o·( the Revised Statutes makes it com
pulsory upon each board of educat ion to establish "a suf
ficient nun1ber o-f schools * * * at such places as \vill 
be most convenient for the attendance of the largest num
ber," but tl1e repeal of section 4008, Revised Statutes; takes 
away from the boards of education of this State the authori
ty to establish and maintain at the public expense separate 
schools for cqlored children. 

I am a w-ai"·e that in many places the co~ored . people de
sire and prefer to maintain separate schools, and if the col
ored children of your district wish to attend one school and 
the white children desire to attend the other. there can be no 
legal objection to their so doing. The colored children, how
ever, stand on the same footing as white youth, and you can
not .refuse admission to any of them, otherwise qualified, to 
the other school. 

Yours very truly, 
J. A. KOHLER, 

Attoi·ney G<'neral. 
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Dow Liqu.or Law; T¥hat are Inci1tded ·in TfJ'rm "lnto:ricat
ing Liq·uors." . 

DOW LlQUOR LAW; WHAT ARE INCLUDED IN 
TERl'v[ "INTOXICATING LIQUORS." 

Attorney General's Office, 
Columbus, Ohio, May 13, x887. 

Chas . .:1. Vortr·iedc, Esq., County Auditor, Toledo, Oh·io . 
DE,\R Sm :-Referring to my letter of a few days since 

I wish to say in addition on that subject and in order to 
harmonize my views as much as possible with the United 
States authorities, that there is no tax on medicines. As I 
understand it, it is not the practice of the United States of
ficials to analyze any alcohol compounds. .All medicines in 
a liquid form have cologne spirits or alcohol, and whether 
the con'ipouncl is a medicine or beverage is now· Cletermined 
not by qua'iitity of spirits which is contained in t:ombination 
with herbs, etc., but the purpose for which it is usually sold. 
; \ s "vVild Cherry Bitters" is labeled as a medicine, it may 

··i)e so rcgarclecl until you obtain evidence as to tl)e use to 
wi1 ich it is put by the generality of persons who buy it and 
until such use shows it to be a beverage. · 

It is doubtless manufactured as a medicine and for t hat 
purpose, and where it is sold by druggists in good fai th for 
medicinal purposes, it is not subject to the tax . But this 
exeml)tion does not apply where it is sold by saloon keepers 
and others not as medicine but in fact as beverage. In such 
cases I think it is subj ect to a tax. 

ll: is sometimes difficult to draw the line between such 
compounds as are' medicines and are sold for that jJttrpose 
and in toxicating liquors sold in the name of medicine. I t is 
a·question of fact and good faith and the rule I have given 
I think will furnish the guide to rnost cases. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 
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TAXATION ; OF "GREENBACKS." 

Attorney General's Office. 
Columbus, Ohio, May 13, 1887 . 

.4. f. Higll, Esq., Count)' Auditor, Crestline, Ohio: 

10H5 

DE.\R Sm :-I have been furnished by Dan nabst. Esq., 
with tax notice for the year r886. containing the following
memorandum in pencil: 

"Dan Tiabst, $r r,ooo. Jason Babst, $n.ooo. Together 
$22,000. Had on hand undistributed. during entire year in 
greenbacks. $12.000; leaving subject to taxatron. $Io,ooo.' ' 

As I understand it. the amoun~ in greenback notes was 
specifically kept during the y.car, perhaps as a reserve fund, 
and that the money was not used, other than as such special 
deposit: and this was all in good faith. 

· Section 370r. Revised Statutes. of the United States, 
act passed Fe.bmary 25, r862. provides that the stocks, 
bonds. trcasui·y notes and other obligations of the United 
States shall · 6e exempt from taxation by or under State. 
munic ipal or local author ity. 

T think a ll will agree that greenbacks (so called) are · 
non-taxable for State. municipal or local purposes. either di
rectly or indirectly; and in this being satisfied of the good 
faith of t he parties having this money in possession, I think 
that the amount. to-wit: $r2.ooo is not subject to taxation, 
hut is exempt therefrom. 

You rs very t ruly, 
J. A. KOHLER, 

Attorney General. 



J0J6 OPINIONS OF THE A'J'TORNE:Y GENERAL 
----- . .. ~·---··-,---------
Dow Liquor Law; PaiJ11nent of Ta.x vn, · Certa.in Case-:-

Assessor,· Maiy Also be Member of BoMd of Equali
zation. 

DOvV LIQLTOR LAW ; PAYMENT OF TAX IN CER-
. TAIN CASE. 

Attorney General's Ol'fice, 
Columbus, Ohio, May zr, .1887. 

las. T. Close, Esq., Prosecut-ing Attorney, '(Jppe1· Sandusky, 
Ohio: 
D£,\R Sm :- Under circumstances stated, Liebenthal 

and Van ·Marter have paid the maximum tax and will not be 
required to pay the one hundred dollars additioncil. 

. J. A. KOHLER; 
Attorney GeneraL 

(By telegraph ) . 

. ASSESSOR :. 2vJAY ALSO BE MEMBER OF BOARD 
OF EQUALIZATION. 

Attorney General's Office, 
Columbus. 'Ohio, May 19, 1887. 

ill . A. Daughcrt'y. Esq.~ Prosecu-t·ing Attome'y, Lanccrster, 
Ohio: 
DE.\R Sr.R :- Your favor of the 3d duly received. ':' * 

* ':' I have examined and considered the inqutry contained 
in yonr letter and am of the opinion that there is no law in 
this State prohibiting a person who has been elected assessor, 
being appointed a me·mber of the board of equalization in the 
same municipal corporation. 

Yours very truly, 
J. A. KOHLER, 

J:\ttorney GeneraL · 
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0. S . AXD S . 0 . HOME; CONTRACT FOR EREC
TION OF BUILDINGS, HOW SIGNED. 

Attorney General's Office, 
Colufnbus, Ohio, :\Iay 19. 1887. 

Hon. I . P. Mac!?, President of BMrd of Trustees of 0 . S . 
and.)·. 0 . Home, Sanduslly, Ohio: 
D£.\R Sm :- I have a letter from :i.V[ajor R. D. IJrown, 

requesting me to advise you in regard to the execution of the 
contracts entered into for the erection of the ' 'Home'' build
ings, and he asks whether they should be signed by all the 
members of the board or by the president and secretary 
alone. 

Your minutes should show that the board of trustees, 
di rected the president and .secretary lO sign the contracts 
fo r and in behalf oi the board, and then your signatures as 
president an(! sect:e ta.ry of the board will, in my judgment, 
be s ufficiet£cxecution Oil the part of the board of tru~tees. 

The contracts should, of course, be signed by the con-
tractors. Yours very truly. 

]. A. KOHLER, 
Attorney General. 

DOW LIQ UOR LAW: WHAT ARE IXCLCDED IN 
TER:\I ''INTOXICATT~G LIQUORS.' ' 

Attot'ney General's Office, 
Coliunbus, Ohio, :May 2 1, 1887. 

A . C. Wagner, Esq., Toledo, Ohio: 
Dt::.\R Sm :- Yours of Niay 19th. received and contents 

noted .. 
:\[y duties are limited by law, and my communication to 

the audilor of your county was in the line of my duty. I 
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SheriffJ· .Pee of. for S1t11Wtoniug ct Jury -in Criminal Casr! 

disl~ke ve ry much to g ive wha t may be callecl private advice 
and strictly speaking have no righ t to do so, bu t I do not 
wish to be unconrteous and will, therefore, say in answer to 
your letter, that I endeavor, in the statement referred to, to 
s ubmit a general r ul·e, i n~smuch as there are a number of 
preparations of medicines that; come within the same defini
tion. 

Of course we have nothing to do with the government 
license in this State. T hat is a specia l matter and does not 
affect the question at all. . 

I have no reason to ·clispu te the statements made by you 
in regard to the qualities of "Wild Cherry Bitters," and in 
the communication refer red to, said that it was doubtless 
manufactured for medicinal purposes, bu t when an a-rticle 
of that ki nd contains spi rits in sufficient quantit ies to make 
it intoxicating and is sold , in fact, as a beverage and not (in 
goocl faith) as a medicine, that in such case the seller sub-
jects h imself to the payment of the tax. · 

My information was that bitters ( s [~ch as you prepare 
· a nd others of. like nature) were sold by saloon keepers and 
·even by d r uggists ; and sold under circumstances rebutting 
t l1e {dea ·of honesty in sa les for medicinal purposes, and it 
seems to me that where such is the case, it should be regard
ed as a mere evasion of the lavv. 

Yours very truly, 
. f. A. KOHLER, 

Attorney. General. 

SHERIFF; FEE OF, FOR SUMMONING A JURY IN 
CRIMINAL CASE. 

Attorney General's Office, 
Columbus. O hio, May 2r, r887. 

E . P. Middleton, Esq. , Prosecuting Attome)', U1·bana.,· 0/tio: 
DEi\R Sm:-Yours of the 20th inst. to hand. I have ex

amined section 1230, of the R evised Statutes, :.tnd I am not 
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Sheriff; Fee of, for Summoning a Jury ill Cnmiual Case. 

clear in my mind whether the serving of a spl!cial venire for 
the talesmen entitles the sheriff to $4.50, and think there is 
much force in the suggestion that the sheriff is liable to be 
sent to any par t of the county; but it might be said on the 
other ha1id that a special venire might issue fo r one or two 
and be served in the same neighborhood. · 

T am not disposed to be technical about it and prefer 
to err, i{ at a ll, on tlie side of the liberal construction and it 
seems to me, as the law reads, services fo r serving a special 
venire, where one is ordered, cannot be included. T he law 
gives $4.50 for "serving and returning venire for petit jur
ies," and the same for summoning a special jury and it seems 
to me the statute ·oug ht also to have said " for serving · 
special venire," but in that respect the statute is silent, and 
as it could only be allowed upon the ground of summoning 
a special jury, I do not feel warranted in saying thal sum
moning a special jury includes serving talesmen for fi lling 
the panel in any case. 

l think' it is the provi-nce of the General Assembly to. 
ftirnish the· remedy. 

You do not state what your conclusions a re. I would 
be very glad to hear, especially if you disagree with this 
opm10n. I may be wrong about it and am perfectly willing 
to be set right. The matter is one of considerable import
ance to sheriffs, and J: would have no reluctance in chang
ing my views if satisfied of my error. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 
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DOW LIQUOR LA\V; PRESCRIPTIONS UNDER, 
HOW ISSUED. 

Attorney General"s Office, 
Columbus, O hio, May 23, iR87. 

IV. R . W can, Esq., Mayor, ~V e/lingtolt. Ohio: 
D£M{ Sm :-Yours of the 21st inst. received. Referring 

to your first question : '' lf a physician gives a prescrit)tion, 
·To let A have liquor whenever he wants it,' and the same is 
placed on file by the druggist and as often as A calls he gets 
his liquor on the same prescription, is such prescription 

·given in 'good fait h ?'" You sec that this is a question of 
fact and good faith, depending largely upon the circum
stances. Such a prescription certainly cannot be used for 
the purpose of enabling a man to get a "drink'' occasionally, 
and no reputable physician would g-ive the prescription for 

. this purpose . . Very recently l submitted the question of 

. "continuenclo prescriptions" to the State Board of Dcalth, 
"composed of eminent physicians. and in the view of the mem
bers of said b::>arcl, such prescriptions arc improper . and J 
an~ inclined to the same view. I do not see the necessity of 
giving such prescriptions unless it is to enable a person to 
get whiske-y very often without running to a physician for 
the presc ription. 

I will no t say that a physician, as a matter of law. may 
not give a prescription in good faith . l'lll111ing for a series of 
sales or a number of days. It would depend very much upon 
the circumstances, such as the character of the patient, the 
nature of the ailment and other attending circumstances . . Al
lowing such continuendo presc riptions might, tn my j udg
lllcnt. lead to abuse and an evasion of the law. l)y simply imi-
tating its forms. · 

T think the better practice would be for physicians, as 
well as druggists. when possible, to base each sale upon the 
prescription for that par ticular sale and f urnishing . 

. -\s my official duties arc prescribed by law. :111d thr. 
an!'\\'Cr to your letter docs not come within the d 11 tics r.n-
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DM\' Liquor La:w; Sate by Agent for Ma.twfacturer. . 

joined upon me, I respectfully submit the above as unofficial 
advice and a respectfu l answer to yot.tr lettei·. 

Yours very truly, 
]. A. KOHLER, 

· Attorney General. 

DOW LIQUOR LAW; SALE BY AGENT FOR l\tA.NU
FACTURER. 

Attorney General's O ffi ce, 
Columbus, Ohio. May 23. 1887 . 

. ·./. B . Aclu:mtan, Esq._. Orruil/e , Ohio : 
Dr-:.\ £< Sm :- Yours of the 21st received. I have en

deavored to g ive the Dow Liquor Law (so called) the fa ir 
and reasor~<tble cons truction which was doubtless intended to 
l:e given by .. the General Assembly. 

These difficult questions a rc daily presented in refer
cnc<.: to th is act. a nd· the points suggested in your letter have 
given rne some trouble. You are awar e that the General · 
A!'sembh· last winter amended the law by requiring that the 
sales should be made by the manu facturer at tlze manu
f'actor.\'. :\ow as 1 understan.cl the case you present, you are 
the agent of the Rcy~nan Brewing Co., and you r agency is 
located a t O rrville and you receive a fixed con~pcnsation fo r 
your services. The beer is shipped to you in car-load lots; 
you then ship to your customers, ·wherever the sale may be 
made. As T understand it. the sale is not made when shipped 
to you and your agency may be considered a depot. from 
which place the beer is shipped to your customers. Th is 
being the case is not the ~ale made f rom your place of busi
ness at O rrville instead of "at the manufacto1"j!?" 

} [y opinion is, taking· in to consideration the amei1drnent 
to the act referred to, that your bt)siness at Orrville is, un-
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Do·w Liquor Law,· HoH.J Prcscrif!lions s_hould be issued. 

clcr the circumstances stated, subject to the payment of the 
~ax. 

Your frank and honest statement that you desire to 
know what the law requ ires and that you will cheerfully 
comply with it, satisfied me of your cntit·e good faith in ask
ing the question. 

Yours respectfully, 
. J. A. KOBLER, 

Attorney General. 

DOW LIQUOR LA\iV; HOW PRESCRLPTIO)I'S 
SHOLJLD BE ISSt;ED. 

Attorney General's Office, 
Columbus, Ohio, ~lay 25. 1887. 

Benon, JI·ycrs & Co., Cleveland, Ohio: 
GE~TLI~~mN :-Yours of :\fay 21st received. The duties 

enj oined upon me b\· law requi re that t shall gtve ofticia l ad
vice to certain officers named in the Statutes. T have per
haps no right to give official opinions outside of what is so 
enjoined, but in consideration of the question you present and 
the perplexities of the law, as well as my knowledge of your 
firm, I will answer your question unofficially a~ well as I 
can. 

Section 8 of the act referred to defines the phrase "traf
ficking in intoxicating liquor." The term does not apply 
where the sale is made for exclusively lwm''" mechanical. 
pharmaceutical or sacramental purposes, and where the sale 
i!' so made and in good faith. the selle r is cxct:ptecl from the 
tax. 

I have examined the forms enclosed: The sale does 
not depend upon the form of the certificate atone but upo'n 
the goocl faith of the transaction. i\ druggist cannot shut 
his eyes and rely up.on the certificate. Such certificate cantwt 



] t\COB A. l<OHLER-1886-1888. 1043 

Dow Liquor Law; II ow Prescriptions Should be I ss11ed. 

be used as a cover, nor will its possession by the druggist 
protect him where all the circumstances of the sale rebut the 
idea that it was sold exclusively for mechanical, pharma
ceutical or sacramental pu rposes. 

In respect to form No. 1, my judgment is that where an 
applicant of that age makes application, and the seller exer
cises due caution and believes that the sale is for the purpose 
stated, the certificate would be sufficient; and in respect to 
form No. 2, it cannot be said with truth that the druggist 
can sell and .ftirnish intoxicating liquor and that all he has 
to do is to take such certificate and be protected against the 
payment of the tax. In short, the question of an excepted 
sale under section 8, docs not depend upon the form of the 
cer tificate; no certificate is required. It is well enough that 
a druggist should have a certificate from the applicant, and 
the first form i~, I thin k. a good one. but the langtta!,{e of the 
section is clear and i111pcrative : "Exclusively known * ~' 

.... *. "'·J\ dru.gg·ist. therefore, should not depend 't.ultoll')' upon 
the certific~~~, but he should exercise due care, so that he 
can say that it was sold in good faith and. for exclusively 
known mechanical, pharmaceutical or ~acramental pur
poses. 

Cases will arise where a druggist. exercising the great-. 
est care will be deceived and imposecl upon. but when such 
is the case he will, in my j uclgment. be protected. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 
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DAIRY AND FOOD COl\IMlSSIONER; DUTY OF, AS 
TO DISPOSIT!OK OF CERTAIN FINES. 

Attorney General's Office, 
Columbus, Ohio, May 26, 1887. 

I!ou. S. H. Ilurst, Dairy a.nd Food Commissio11cr: 
DEAR Sm :-Yours of the 17th inst. recei vcd, and in 

answer to your inqu iry I have to say that I have examined 
the act passed May 8th, r88G, entitled: ''An act to create the 
office of Dairy and Food Commissioner." I have also ex
amined section 3 of the act of 1885: ''To prevent fraud in 
can ning fruit and vegetables." 

The disposition of fines recovered when; suit is insti-
. tuted by any board of health in this State under section 3 of 

the act of r88s is not the same as that provided by section 
s; of the act of l\Iay, 1886, but, as you suggest, I can sec no 
good reason for the difference. "The spirit of the Jaw would 
indicate that these fines should be applied to a more efficient 
prosecution of the Jaw," bul it is a familiar principle of con

·struction of statutes that where the languag~:: is clear and· 
unambiguous, it cannot be varied, controlled or disregarded 
upon the g round that the intention of lhc General Assembly 
was otherwise. It is the duty of the commissloner or his as
sistants, to institute prosecution~ in all cases of violation of 
the Jaw, and section 5 of this act positively antt unequivocally 
declares how fines assessed and collected under prosecutions 
begun by the commissioner or his assistants shall be disposed 
of. ''One-half shall be paid in to the state treasury and one
half into the county treasu ry," wlt<::r~:: lhc prosecution look 
place. 

l think the General Assembly should by amendment 
make the section so as to harmonize with the Ia w, where 
prosecutions are instituted by any board of health, but until 
such change is made in the law, it cannot, in my view, be 
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disregarded, and the fines collected should be paid over as 
provided in section 5, Ohio Laws, Vol. 83, p. 121. 

Yours very truly, 
J. A. KOI-:1LER, 

Attorney General. 

COUNTY COMMISSIONERS : PA YNIENT OF COSTS, 
ETC.. FOR CAPTURE AND RETURN OF FEL
ON; PAYMENT OF LEGAL ADVICE. S(HOOLS; 
MEANING OJ' TERM "NORMAL." 

Attorney General's Office, 
Columbus, Ohio, June i, 1887. 

E . J .. Westi ·:[isq., Prosecutillg A ttorney. Wilmington, Ohio: 
DEt\R Sue-Yours of lV[ay 31st is before me. In re

gard to your question as to whether "section 920 of the Re
vised Statutes reqtiires the county commissioners to pay to 
the agent or agents appointed under that section, the nec
essary expenses incurred," I will say that I do nor regard the 
language of this section as mandatory. The law provides 
fo r the payment of the necessary expenses incurred, etc., 
but it ·follows, I th ink, that a larg·e discretion is given to the 
commissioners; not an arbitrary discretion so as to deprive 
the party seeking compensation of all right or claim, but a 
reasonable discretion, under all the circumstances of the 
case. I think it is for the commissioners to say what the 
necessary expenses should be as above defined. 

In regard to your second question : I think that where an 
agent is appointed for the purpose stated, it would seem 
that a reasonable compensation for the time occupied should 
be taken as part of the expenses, The r ight to employ any 
such agent in such case by the commissioners involves, I 
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Agricultural Societ'y; Money Sl10uld not be Appropriated V); 
Genera-l Assembl)' for District or Couuty. --- - -

think, the rig ht to award suitable compensation for the time 
so employed. 

X our third question: " Have the county commissioners 
•any authority to pay for legal advice fo1~ a county treasurer, 

where the matter in which the advice is asked, is not a mat
ter where the treasurer acts fo r the county in his official ca
pacity?"' I wi ll answer in the negative. 

Yom fourth question: As to what is meant, under sec
tion 4069, by the term "normal schools,' ' my judgment is 
that a select or pr i ifate school taught by a county examiner, 
etc., (a.> described in your inquiry) docs not come within the 
meaning of (;normal schools," as defined in the act. I am 
of opinion that the term was intended to apply to reg ularly 
established scho0ts, of which there are a number in the 
State, and, as generally understood, means a regular institu
tion or established school. 

Yoms very truly, 
J. A. KOHLER, 

Attorney General. 

AGRICULTURAL SOCIETY; MONEY SHOULD NOT 
BE APPROPRIATED BY GENERAL ASSEMBLY 
FOR DISTRICT OR COUNTY. 

Attorney General's Office, 
Columbus, Ohio, June I, 1887. 

H. H. Young, E sq., East PalestiJte, Ohio : 
DE.\R Sue-Yom letter of :May 27th duly received. In 

answer to your inquiries I would say that the General As
sembly of this State has never passed any bills appropriat

. ing money for any district or county agricultural society. 
In my opinion such an act would be contrary to publi~ policy 
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and would be favoring a certain section of the State at the 
expense of the entire commonwealth. 

Yours very truly. 
J. A. KOHLER, 

Attorney General. 

DO'vV LIQUOR LA \ A.' ; NO EXCEPTION MADE IN 
FAVOR OF SOCIAL CLUBS. 

Attorney General's Office, 
Columbus, Ohio, June I, 1887. 

W . H. B(IJrnhard .. Esq., Prosecuting Attorney, Jl!It. Gilead, 
Oh-io : 
DEAR Sue-Yours of the 30th ult. received: In regard 

to your ft rst-.-question my advice is that such a ' 'club" as you 
111ention a~ct· which is engaged in selling intoxicating liquors 
in the way you describe is subject to the l)ayment of the tax 
provided by the act of May 14, 1886. I do not think it makes 
any difference because the customers buying the liquor are 
members of the club-as I understand you, the drink is sold 
to the members by the president of the club or an agent ap
pointed for that purpose. 

I will answer your second question in the affirmative. In 
tny opinion it is not the less a sale within the meaning of the 
Dow Law because coupon tickets for drinks are sold as a 
condition of club membership. It is only a roundabout way 
of "selling ." If the business is clone in that vvay it is to all 
intents and purposes a "selling" and would be so regarded 
in law. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 



104!) OP1N10N!:; OF THE ATTORN ~:Y 0ENELC\L 

Dow Liquor Law; Notice not Rcqnisite,· Ti 111 e Assess111ent 
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Wltcn T1.c•o Are Elected at Same Time. 

DOvV LIQuOR LA'"'; NOTICE KOT REQUISITE; 
. T!lvCE ASSESSl\tfENT SHOULD COl\L'viE::\CE. 

Attorney General's Office, 
Columbus, Ohio, June I I, 1887. 

0. L. Dodge, Esq., County Auditor, Portsmouth. Ohio: 
DE .. \R S1R :-Yours of the 9th insl. received. I do not 

think that notice is. necessa ry. T he act itself is notice to all 
parties, hence the assessment should begin tl1c fourth Mon-
day of .!'day, 1886. · 

Yours very truly, 
J. A. KOTTLER, 

Attorney General. 

. · COt;)JTY COM.MISSIONERS; TERl\ fS OF, WHEN 
TWO ARE ELECTED AT SA:.\fE TDIE. 

Attorney General's Office, 
Columbus, Ohio. June t r. r887. 

S. R. Gotshall, Esq., Prosecuting A.ttomcy, Mt. V cmon, 
Ohio: 

DE.\R Sm :-Your Jetter of the 4th inst. received. In my 
opinion the candidate receiving the highest number of votes 
is elected to be commissioner fo r the long term and one re
ceiving the next highest number for the short term. J\{y 
opinion is based on section 84 r; of the Revised Statutes. and 
is in accordance with an opi nion heretofore rendered by my 
predecessor 111 office. M r. Pond. . 

You rs very truly, 
]. A. KOHLER, 

Attorney General. 
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~l1incs; Use of JI!IcclwnicalA.pplianccs . on Doors -in Lien of 
Attendants; Mea.ning of J;Vord "Doors" as Used ·in 
Scct·ion 30!. . 

MINES; USE Of MECHANICAL APPLIANCES ON 
DOORS II\ LIEU OF ATTENDANTS; ~-:[EANING 
OF Vif'ORD "DOORS" AS USED IN SECTION 301. 

A ttorney General's Office, 
Columbus, Ohio, June II, r887. 

H on. T. B . Bancroft, Chief Inspector 'of Minas: 
DEi\R Sm :- ''' · * '~ My conclusion IS that the law 

requiring the attendant to be present to open and close the 
doors, was frame<! with the idea that such attemtant was nec
essary. It is a fu ndamental principle of law that the law 
does not require the doing of a vain thing. \Vhere, there
fore,. the doors in a mine, by the a id of mechan ical appli'
ances, a re so hung as to open and close with as much cer
tainty and security as if done by the hand of an attendant, I 
am of the opinio{! that the spirit of the l.aw is fulfilled; bitt 
such contrivanc'e should be of a nature that i t can be said 
to be as reliable and certain in the opening and closing of 
doors as if there was an attendant constantly present to per
form that duty. 

In regard to your second question my judgment is, that 
the language of section 301, Revised Statutes, contemplates 
a ll doors used in assisting or directing ventilation of a mine. 
and also all main doors or door in the niain entry. · 

Of course doors' used in assisting or directing ventila
tion in a mine should be so hung that they will stand closed 
a11d, as the law requires, cannot stand open. 

Yoms very truly. 
J. A. KOHLER, 

Attorney General. 
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Sherifl; Fees of, for Keepi"g ·and Providing for Prisoner. 

SUERIFF; FEES OF, FOR KEEPING AND PROVID
ING FOR PRISONER 

Attorney General's Office, 
Columbus, Ohio, June 13. 1887. 

TY. C. Sltrphcrd, Esq .. Proscwting Atlomc)•, Hamilton, 
Ohio: 
DEAR Sw ;-Your leltcr of the. 7th iust. received. In re

ply to the inquiry in regard to sections 1235 and 7379 of the 
Revised Statutes I would say that at a meeting of the county 
commissioners of this State. my predecesso r in. office, lVIr. 
Lawrence, gave as his opinion that a sheriff was entitled to 
not exceeding fifty cents per clay fo r keeping a prisoner, as 
provided for in section 1235. 

Tn examini.ng these two sections subsequently, I came 
to the 5amc conclusion, believing that fifty cents per clay was 
the maximum amount that could be allowed .. notwithstand
ing Judge White's decision to the contrary. 

· S ince this decision was rendered, however, the question 
·has been fmther considered by Judge An·cll, or the Common 
Pleas Court. of Mahoning County, in a cleeisron in which he 
reviews and holds as erroneous the decision of Judge \Vhite 
and which is in harmony with the views expressed by Mr. 
Lawrence, and myself. 

Yours very truly, 
J. A KOHLER, 

Attorney General. 
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Instit'lltion for Deaf and Dumb; NI ember of Board of Trus
tees of, not Entitled to Compensation for Acting as Sec
reta!')' of Bom·d- Rccorder of County; Must K.eef) all 
I nde:t: for Eac!t V olnme of Records. 

INSTITUTION FOR DEAF AND DUMB; MEi\·IBER 
OF BOARD OF TRUSTEES OF, NOT ENTITLED 
TO CO:.VIPENSATION PO:R ACTING AS SECRE
TARY OP BOARD. 

Attorney General's Office, 
Columbus, Ohio, June zo .. 1887. 

F. W . H crbst, E sq., Sec.retary Board of T1"1lstees of Deaf 
and Dumb Institution, Colit·mbus, Ohio: 
DE.\1{ Sm :-Your favor of a few. clays since received. 
I have considered sections 6z8 and 637 of the Revised · 

Statutes and the opinion of Judge Nash, wh!le attorney 
genera l, construing the former section. 

There is apparently a conflict beh,;een the two sections, 
but, in my ju.dgtnent, the better course is to avoid all ques
tions. 

I g ive, as my opinion; therefore, that you, as member 
of the board, should not draw pay for service~ as secretary 
of said board of trustees. T his is in accordance with the 
opinion of Judge Nash. a copy of which I herewith enClose. 

You rs very truly, 
J. A. KOHLER, 

Attorney General. 

RECORDER OP COUNTY; MUST KEEP AN INDEX 
FOR EACI:I VOLUl\'lE OF RECORDS. 

Attorney General's Office, 
Columbus, Ohio, J une 21, 1887. 

S. f. Post, Esq., County Recorder, Ravenna, Ohio: 
DE.\R Sm :-Yours of the 13th inst. received. Contents 

noted. I think you ought to have stibmitted this question to 
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Dow Liquor Law; Validity of CcrtaiJt Prohibitory 
0 rdinance. 

the prosecuting attorney of your county, who is more prop
erly your lega l advise r in mallers of this kind, and perhaps 
I ought to consult with him before answering your question. 
I will waive that, however, in this case ancl answer your 
question directly. 

According to the opinion of my prccleccssor, Mr. 
Lawrence, I think you arc required to keep up an index of 
each volume in addition to the general index. 1\ir . Lawrence. 
expresses this view in several recorded opinions and in that 
respect I concur with him. 

Yonrs very truly, . 
J. A. KOHLER, 

Attorney General. 

DOW LIQ00R LA\V: VALlDITY OF CERTAE\ PRO
HTDITORY ORDINAKCE. 

Attorney General's Office. 
Columbus, Ohio. June 21. 1887. 

f. C. G. Adams. Esq., Yellow Spriugs, Ohio: 
. DE,\ I~ Sm :-Yours of recent date . received. I have ex

amined the copy of the ordinance prohibiting the sale of in
toxicating liquor in the village of Yellow Springs. Oh io. and 
while it is no part of my duty to officially advise as to the 
sufficiency of such ordimince. I have no hesitation in saying 
that your view of the objections that have been raised against 
it is. in my opinion. correct. 

Your ordinance is not at variance with the Dow Liquor 
Law. nor is it necessary that you except sales for mechanical, 
pharmaceutical and sacramental purposes. These excep
tions exist in the laws of the State and are applicable to the 
village of Y cllow Springs. ttndcr your ordinance. 

Under this ordinance. of course, parties charged with 
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County Com missioners,· Power of, ·itt Levymg Ta:ves for 
Poor Fund- Board of Education,· I-V hen J1f ember of, 
Ma)' Vote for His Daughter as Teacher. 

a violation of same, will be entitled to jury trial, if de
manded . 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 

COL-:'\TY CO.:\Ii\f!SSIONERS; POWER OF, I~ LEVY-
1:'\G TAXES FOR POOR FGKD. 

Attorney General's Office, 
Columbus, Ohio, June :.::1, 1887. 

!no. H. Lochery, Esq., Prosecuting AltOriiCJ', Pomeroy, 
Ohio: 
DG.\R S .IR :- Yours of the 17th inst. to hand. ln arriving 

at the power of the county commissioners to fevy taxes, the 
several ~eclions you have cited must be taken together. 

Section 2826 does not limit the power of the commis
s ioners generally; it relates lo the sum by which the tax may 
be increased, if necessary. 

In my judgment your view of lhe several sections and 
the power of the commissioners is correct. 

Yours very truly. 
J. A. KOHLER, 

Attorn'ey General 

BOARD OF EDUCATION : WHEK :\fE~IBER OF, 
i\IAY VOTE FOR HIS DAUGHTER AS TEACHER. 

Attorney General's Office. 
Columbus. Ohio. June 2!. 1887. 

Philip Barth. Esq .. Port Washington. Ohio: 
D£.\R SIR :-Your letter duly rccci,·ed. The section you 
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insurance; Company Organit-;ed Under Terr-itorial Laws 
Cannot Lega/lj' do B1tsiness in Oltio; Amount of Capital 
Stocll Rrquired. 

refer to evidently relates to some pecuniary interest 011 the 
part of the board. 

l do not think that a father is d i~qualific.:d from voting 
for his daughter as a teacher in the schools unless he has 

· some pecuniary i n te r~st, directly or indirectly, in such em
ployment. The mere fact of blood relationsl 11p is not suffici
ent, I think, to render such employme11t imprope1· under sec
tion 3974. Revised Statutes. or to prevent ·him from voting 
for he r un less she is a minor or in fact the father receives 
her wages or any part thereof, directly or indirectly. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 

· ·INSuRANCE : CO'.\·IPANY ORGANIZED uNDER 
TERRTTORfAL LA,VS CXX~OT LEG.-\LLY DO 
BUS.! :\ESS IN OHl O .: AMOUl\T OF CAPJTAL 
STOCK REQUIRED. 

Attorpey General's Office. 
Columbus, O hio, June 22_. 1887. 

!lou. S. E. 'Kemp, Superintendent of ln.mrance: 
DE.\R Sm :-Yours of June T sth duly received: The ap

plication of "The Joint Fire Insura~1ce Company ." of Da
kota, organized under the Jaws of and located in that terri
tory. for permission to do business in Ohio, raises the two 
questions wh ich you_ desire me to answer. 

First-vVhether section 3656 of the Revised Statutes 
does not prohibit the admission of a company organized un
der the laws of a territory. 

Second-vVhether the same section docs not prohibit the 
admission of a company which has an actual paid-up capital 
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Insurance; Co111pany Organi::ed Under Territorial Lm,•s 
Ccwnol Legally do Business in O!tio; /./mount of Capital 

. Stock Required. 

of $zoo,ooo.oo, with authority to increase tht: sum to $500,
ooo.oo. I luive considered these questions in their .order. 

Sections 2083 and 2084 of the Statutes, prohibit insu r
ance companies, whether organized in this State or else· 
where, from engaging in the business of insu ranee unless 
duly authorized and licensed by the superimendent of in
surance in conformity with the laws of this State. Section 
3656 refers iti express terms to companies, associations or 
par tnerships incorporated, organized or associated under the 
laws of any other State of the U nited States or of any other 
foreig,n government; and such company, being otherwise 
qualified, may do business in this State, provided a license so 
to do is procured from the superintendent of insurance and 
having complied a lso and in all respects with the Ia ws of this 
State. 

There is no reference whatever in this section to insur
ance companies organized under .territorial laws. Govern
ments of this character, established under acts of Congress, 
are in no sense .. foreign governments;' as the term is used 
in this section, which clearly refers to foreign nations whol
ly independent of and fo reign to the states of this Un ion. 
Such territories. having a local self-government. organized 
under acts of Congress and )laving · a governor and terri
torial judges appointed by the president of the United States 
are not sfa.fes in the sense in which the term Is used in th is 
section. 

1t may be said that, in the nature of things, if an insur
ance company. organized under the laws of California and 
complying with the laws of Ohio, cal) obtain a license from 
the superintendent of insurance to do bus iness in this State, 
that there is no substantial reason why an insurance com
pany, with an actual paid-up capital ancl organized under the · 
laws of \Vashington Territory may not afso do business in 
this State by procm ing from the superintendent a license 
to do business. It is a sufficient answer to this to say that 
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Ca11not Legally do Bnsiness in Ohio,· Amowtt of' Cap·ital 
Stocl? Required. 

section 3656 does not extend this privilege to insurance com
panies organized under the Ia ws of any other State or ter
ritory of the United States, but limits its application to in
s-urance companies organized under the Jaws of the states 
of this 'C'nion. · 

It may be that it was intended to include msurance com
panies organized under our territorial government, but it 
seems to me that it is for the General Assembl)' of this State 

· to make this explicit by an amendment of th is section so as 
to include territories in express terms. In other worcfs, my 
judg111ent is that it would not be wise to extend the pro
visions of this section so as to license such insurance com

-pany, organized under the laws of Dakota and in other ter
ritories. until express authority is given so to do. 

T wi!I. therefore, answer yom inquiry in the affirmative. 
In regard to your second question, it appears that the 

·company has an actual paid-up capital of $zoo,ooo.oo and 
that among the articles of association the following appears: 
"Art. 5- The capital stock of this corporation shall be 
$to::>.ooo.oo. provided the capital stock can. at the pleasure 
-of the company, be increased to $500 ooo.oo," Section 3634 
provides that no company shall be incorporated under this 
chapter with a smaller capital than $roo.ooo.oo, de., and sec
tion 3656 also provides that no company, organized under 
the 1<\WS of any other State shall take risks or transact the 
business of insurance in this State. directly or indirectly, tm
lcss the enti re capital stock of the company is fully paid up 
and invested as required by the Jaws of the State where it 
wM; organ ized .. 

The capital stock of this company, it appears, is $IOO,
OOO.O:)_. but in point of fact the capital stock actually paid-up 
is $2oo.ooo.oo, so that it has possession of $roo,ooo.oo or 
more than the an1ount of its capital stock. It has authority, 
it appears, to increase its capital to $soo.ooo.oo, but this has 
not been done and until it is so increased, as it is authorized 
to do, its capital stock must be held to be $ wo,ooo.oo, which 
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Dow Liquor La;zu,· Pena-lty May Be Remitted in Certain 
Case,· Sale bJ• Agent for Man-ufact·urcr. 

amount is, as I stated above, in possession of the company. 
Your second questiot~ I therefore answer in the nega-

t ive. 
Yours very truly, 

. J. A. KOHLER, 
Attorney General. 

DOW LIQUOR LA 'vV; PENALTY MAY BE RE
l\IITTED IN CERTAIN CASE; SALE BY AGENT 
FOT<. MANUFACTURER. . 

Attorney General's Office, 
Columbus, Ohio, June 27, r887. 

The John Kanffman Brewing Co., Ci.nc·iunati, Ohio: 
GENTLE~~EN :-Your letters of the 17th and 21st have 

been referreci' to me by Mr. Kiesewetter fo r answer. In your 
former letter you speak of the difficulties with the auditor 
of Jefferson County, bt:tt do not specify what the particular 
trouble is, so as to enable me to give any opinion upon it 
whatever, bttt if the difficulty consists of the penalty added 
by the auditor on account of youi· delay in paying the taxes, 
I would say that, under the circumstances, the penalty should 
not be insisted upon and would hereby authorize the auditor 
of J eft=crson County to remit the same. 

Now in respect to the question submitted in yours of 
the 2rst inst., as to your liabilities for the taxes for the previ-· 
ous year prior to the amendment of March 21st, 1887, in ac
cordance with interpretation given to this act called the Dow 
Law, prior to this amendment, I am of opinion that the 
business of your agent at Steubenville was liable to the pay
ment of the tax. This view is in accordance with an inter
pretation of the law given in a number of cases previous _to 
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Dow Liquo1· Law; What are Included i1b Term "Intoxica
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th~ amendment. The object of this amendment was doubtless 
to make the law specific and clear, but, in my opinion, as the 
law stood before, it covers your case. 

It is due to you to say that the question wa:; a new and 
important one, and I did not then or now. feel absolutely 
clear as to the scope of the law upon that subject prior to the 
amendment, but the above was the construction I had given 
wi th such light as I had on the subject. If there is any doubt 
about it I prefer to let it stand as so construed until the 
cou rts, upon your application or that of some other dealers 
in a similar case, shall decide otherwise.· 

Yours respectfull)r, 
]'.A. KOHLER, 

Attorney General. 

DOW LIQUOR LAW; WHAT ARE INCLUDED IN 
TERM "INTOXICATING LTQUORS." 

Attorney General's · Office, 
Colurnbus, Ohio, July .1:2, 1887. 

Farquhar Bros., B·ttc·yrus, Ohio: 
GtNTLEMEN :-Your letter of the 23cl of June \vas re-

ceived in my absence. · 
In my opinion alcohol is an "intoxicating liquor" with~ 

in the meaning of the Dow Liquor Law, as it is a liquid 
that produces intoxication and no exception is made in favor 
of it in said law. The exceptions made in the eighth section 
of act arc on the 1tse and not on the liquors as such. 

If you are satisfied that the alcohol is. to be used for ex
clusively known mechanical, pharmaceutical or sacramental 
purposes, or if a prescription is signed by a reputable phy
sician in active practice, you may sell it without rendering 
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}lfunicipal Corp01·ations,· Cowwt of, May /lbol£sh Hoarcl of . 
Health-Secretary of State; Duty of, to File Articles 
of Incorporation: 

yourself amenable to the tax imposed by virtue of the above 
mentioned law, 

Yours very truly, 
J. A. KOHLER, 

Attorney G~neral. 

JVIUNICIPAL CORPORATIONS; COUNCIL OF, :MAY 
ABOLISH BOARD OF HEALTH. 

Attorney General's Office, 
Columbus, Ohio, J uly 13, 1887. 

Edward E. Hull, Esq., City Solicitor, Ha111ilton, Ohio: 
Council inay abolish. So held by State Board of Health. 

J. A. KOHLER, 
Attorney General. 

(By telegraph) . 

SECRETARY OF STATE; DUTY OP, TO FILE CER
TAIN ARTICLES OF INCORPORATION. 

Attorney General's Office, 
Columbus, Ohio. Jnly 12. 1887. 

Ilon. J. S. Robi'llson, Secretary of State: 
DEAR Sm :-Your letter of Jwie 24th, relating to ar

ticles of incorporation of the imposed "Delaware Club" and 
also similar articles of a number of other clubs, received. 

I have given the matter careful attention. especially in 
view of the supposition that the real object of these clubs is 
fot: the avoidance of the provisions of the ordinance recent-
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Sec·retary of Sta.te)· DHty of) to File Certain A1'ticles of !1£
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ly adopted by the councils of the city of Delaware, and other 
places where such clubs af·e being formed, prohibiting the 
sale of intoxicating liquor. 

Section 3235 of the Revised Statutes, provides that 
"corporations may be fo rmed in the manner provided· in 
this chapter fo r any purpose for which individuals may 
la<.ufttlly associate themselves, except for dealing in real es
tate, or carrying on professional business ; and if the organi
zatioi1 is for profit, it must have a capital stock. " 

·so far as t11e articles before the are concerned, nothing 
appears to indicate that the association has any unlawful 
purpose or design in view. Individuals may lawfully associ
ate themselves for the purposes stated in these articles, and 
it cannot be assuJlled that the individuals entering into this 
organization will do any unlawful act or abuse the franchise 
g ranted. · 

I am, therefore, of the opinion that so tar as these ar
ticles of incorporation are concerned, the proper fee being 
tcnderccl. it is the duty of the secretary oi .:;tate to fi le the 
ar ticles. 

Such incorporation would not. in my judgment give any 
warrant to such club or a member thereof to violate the pro
visions of an ord inance prohibiting the sale of or g iving away 
intoxicating liquors. lt will be · suffic ient to <tct when it is 
shown as a fact, that any unlavvful or improper usc is made 
of the act of incorporation, or that the law of the State or 
municip~lity is being viol<ited. Until such acts arc shown, 
it must be presumed that the Jaws of the State as well as any 
duly adopted ordinance of any municipal ity will be carefully 
observed. · 

Yours very t ruly, 
J. A. KOHLER, 

Attorney GeneraL 
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Power to Withhold Diploma i1~ Certaiu Case. 

ME:\IBER OF GENERAL ASSEMBLY SHOULD NOT 
AT SAME TIME BE COUNTY SCHOOL EX
AMINER. 

Attorney General's Office, 
Columbus, Ohio, July 13, r887. 

H on. Geo. P. Tyler, Probate Judge, Georgcrown, Ohio : 
DEAR Sm :-Your letter of July Ist received. Your 

question as to whether a member of the General Assembly 
in this Stale may also be a county school examiner, I will 
answer in the negative. See section 4, art. 2, of the Con
stitution o-f the State of Ohio. 

.. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 

BOARD OF EDUCATION; NO POWER TO WITH
HOLD DIPLOMA IN CERTAIN CASE. 

Attorney General's Office. 
Columbus, Ohio, July 13, 1887. 

S . Cohn, Esq., Mt. G·ilead, Oh-io: 
DEAR Sm :-Yours of the 8th inst. rece•ved. You are 

probably aware that this mrttter is not within the scope of my 
official duty, and I have, therefore, no right to give an of
ficial opinion, but as a lawyer I will say that, in my judg
ment, under the circumstances stated, the diploma cannot be 
withheld, and the board should not arbitrarily deny such 
scholar the diploma which has been fa irly earned. 

In regard to the remedy: I think an application for a 
writ of mandamus would reach the case or perhaps a peti-
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Dow Liqaor Law,· Dea.ler Not Liable to Ta ... ,; on "Sto·re 
House." 

tion addressed to the Judge of Common Pleas fo r an order 
to deliver the diploma. 

You had better consult an attorney near you in regard 
to this and proceed with the case. 

Yours very truly, 
] . A. KOHLER, 

Attorney General. 

DOW LIQUOR LAW; DEALER NOT LIABLE TO 
TAX ON "STORE HOUSE." 

Attorney General's Office, 
Columbus, Ohio, July 13, 1887. 

J. P. Baile)•, Esq., Prosecuting Attorney, Ottawa, Ohio : 
Dr~AR Sm :-Your letter of the 6th inst. r~::ce ived . There· 

is no doubt, from your statement of facts, that the party is 
liable for his saloon tax, and if he is doing business at anoth
er place as a wholesale dealer as agent or alleged agent, my 
judgment would be lhat he would be liable for the tax upon 
that place also. But your statement is to the effect that he 
has but one place of business and that at his saloon where 
he keeps his store house-where his beer is stored. If this 

. is the case, I think he would not be liable for the tax upon 
such store house any more than if he storted a quantity of 
beer in an ice house. In short, from your statement of case, 
(and that is all I have to rely on) my judgment is that one 
tax would be sufficient under the law. 

Yours very truly, 
]. A. KOHLER, 

Attorney General. 
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PROSECUTI)JG ATTORNEY; COUNSEL OF LOCAL 
SCHOOL BOARD·. 

Attorney General's Office, 
Columbus, Ohio, July 14, 1887. 

TV. H. Barnhard, Esq., Prosecuting Attomey, Mt. G-ilead, 
Ohio: 
DEAR SIR :-Your letter of June zsth received. I have 

been absent from the city fo r three weeks, hence the delay. 
I think that it is a part of your duty to defend the local 

board of school directors in the suit that ha::s been com
menced against it. This I know has been the practice in the 
northern pa rt of the State and I think is properly a duty de
volving upon prosecuting attorneys in this State. 

· Yours very truly, 
J. A. KOHLER, 

Attorney General. 

IKSURAKCE; RETURNS DY AGENTS OF FOREIGN 
COMPANIES. 

Attorney General's Office, 
Columbus, Ohio, August 4, 1887. 

To the Honorable Samuel E. Kemp, Superi11tendent of In
. surance. Columbus, Ohio: 

DEAR SIR :-Referring to your letter of June ris. 1887, 
calling my attention to section 2745, Revised Statutes, and 
the du ty of agents of life insurance associations organized 
under the laws of other states and admitted to do business 
in Ohio, and required to retu rn the annual dues collected fo r 
the purposes of the association and the assessment collected 
for payment of death losses, or either of them, to county au
ditors for purposes of taxation, was duly received and for 
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P·ro:r·y; Use of at Pol·itical Convem10n. 
-----

some reason the letter escaped my attention until very re
cent! y. 

I have e~arnined the section referred to, and my con
clusion in the matter is that such insurance associations, do
ing business in this State, are required by the section speci
fied to make returns to the county auditor for the purpose 
of taxation of the amount of their gross receipts a:; provided 
in that -section. In other words: I see no reason why such 
insurance companies should be excepted from the general 
rule requiring insurance compani.es doing business in this 
State to pay the taxation on an equal footing with other in
surance companies. 

Yours very. truly, 
]. A. KOHLER, 

Attorney GeneraL 

l':>ROXY; USE OF AT POLITICAL CONVENTION. 

Attorney General's Office, 
Columbus, Ohio, August 4.· 1887. 

S. !. McDonnell, Esq., Attome·y-at-Law, Toledo, Oh·io: 
DEAR Sm :- Yours of July 3 I st received. Contents 

noted. 
The act passed March zrst, r887, to amend section 

2919, Revised Statutes, as amended May 17. x8l:S6, is a gen~ 
era! one. It contains a proviso as to judges anel clerks which 
is local ~md applicable to Cincinnati alone; otherwise it is a 
general law, I think. Such is the coosti'Ltction given to it in 
various parts of the State, I am advised. 

· Yours very truly, 
J. A. KOHLER. 

Attorney GeneraL 
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Dow Liquor La:w; Dmggist Liable to Pay Ta;J: ·in Certai1~ 
Case,· Duty of Counfjl Auditor Under-Dow Liqtt01' 
Lmc•,· Person Liable to Penalty for Violating OrditJance 
in Certain Case: 

DOW LIQUOR LAW; DRUGGIST LIABLE TO PAY 
TAX IN CERTAIN CASE; DUTY OF COUNTY 
AUDITOR U~DER. 

Attorney General's Office, 
Columbus, Ohio, August 4, 1887. 

Henry Gregg, Esq., Prosecuti11g Attomcy, S teitbenville, 
Ohio: 
DEAR Sm :- Yours of the Ist received. I will answer 

you r questions in the order stated by you. 
The druggists you refer to as selling distilled liquor in 

the manner slated, must pay two hundr~d dollars each. You 
so advised the auditor and l concur in that opinion. 

Your second question I am not so clear aDout. l thin~, 

however, il i~ .the duty of the auditor, under. section 6 of 
the Dow LiqutYi· Law, to forthwith enter the samt upon his 
duplicate and the amount becomes due as the;: original as
sessment and shou ld, I think, be collected at once. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 

DOW LIQUOR LAvV; PERSON LIAULE TO PEN
ALTY FOR VIOLATING ORDIXA~CE I~ CER
TAIN CASE. 

Attorney General's Office, 
Columbus, Ohio, August 4, r887. 

!no. D. Talbo/1, Esq., Ba.rncsville, Ohio: 
DEAR Sm :-Your letter of July 23d received. 1\Iy ab

sence from the city fo r the past week wi ll explain the delay 
in answering-. 
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Sheriff;. Jl!lileage of, for Removing Person to Ins(l!ne 
Asyl1tm. 

I have carefully noted your statement touching the 
proceedings of the saloon keeper ii1 your village and their 
efforts to evade the operation of your ordinance prohibiting 
the sale of intoxicating liquor. 

I cannot agree with your mayor in the construction 
which you say he gives to the law. I cannot think that the 
law would g ive any sanction whatever to such a proceeding. 
It is a mere evasion of the law, in my judgment, as you state 
the case. 

I think, however, you had better refer it . to your prose
cutiiJg attorney and consult with him personally to the end 
that .the ordinance may be enforced. 

The ingenuity of some men seems to be taxed to devise 
ways by which the Dow Liquor. Law, (as it is called) may 
be evaded. So that parties while observing the letter of the 
law do in ~·eality g rossly violate its spirit and purpose. . 

I have no desire to g ive it a forced construction, but I 
. do not believe the parties can be held guiltless when they 
~·aTe selling intoxicating liquor in the manner indicated. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 

SHERIFF; MILEAGE OF, FOR REMOVING PER-. 
SON TO INSANE ASYLUM. 

Attot'ney General's Office, 
Columbus, Ohio, August 4, 1887. 

1. P . Spriggs, Esq., P.rosecuti1·~g A ttomey, Woodsfield, 
Ohio: 
DEAR Sm :-Your favor of July :22cl duly received. 
In reply to your inquiry I would give as my opinion 
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Sheriff,· Mileage of, for Removing Person to Insane 
Asylum. 

that, under section I230, of the Revised Statutes, as amend
eel, Ohio Laws, Vol. 77, p. 116, your sheriff is entitled fo r 
removing an insane person f rom the Ohio Penitentiary to 
the insane asylum eight cents per mile both going and re
turning. 

Yours very truly, 
]. A. KOH LER, 

Attorney General. 

Attomey General's Office, 
Columbus, Ohio, August 5, J887. 

A . B . Crocllcft, Esq., Allomc)•-at-Law, Oak Harbor, Ohio : 
D £,\R Sm :-The letter of July 30th, sig ned "Tax-pay

ers" has been duly received . 
. I do not think that the trustees of your township have 

any authority-· to exclude the citizens referred to in your 
let ter from the use of your towi1 hall, as under section 2566, 
of the Revised Statutes. the power to lease, etc., is vested 
jointly in the council of Oak Harbor and the trustees of 
Salem Township. As I understand it, the ground for the 
site and the cost of construct ing said building was paid for 
out of f~mds raised fo r that purpose by the mun icipal cor
poration and Salem Township, jointly, to be used by them 
in common. and, in my judgment, the control of said hall 
comes within the provisions of the section above given. • 

T he above opin ion cannot be regarded as official as ~ 
have no authority to g ive an opinion on the point in ques
t ion. 

Yours very truly, 
]. A. KOHLE R, 

Attorney General. 
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Constable; Fees of, for AttendaJJce at Justice Conrt. 

CONSTABE ; FEES OF, FOR ATTENDANCE AT 
JUSTICE COURT. 

Attorney General's Office, 
Columbus, Ohio, August 5, r887. 

John C. Welty, Esq., P.rosecut·ing Attorney, Ca~Lton, Ohio: 
D£,\R Sm :-Your letter of recent elate received. In 

answering you r inquiry as to the fees of constables and 
marshals ii1 certain cases, I am not certain that I am right 
inasmuch as I find nothing very specific in the statutes in 
this state except the provision that fo r every day's attend

·ance before the justice of the peace on criminal trials th~ 
constables are entitled to one dollar. 

You will notice that the law specifies the items of costs 
which constables are permitted to charge very carefully. 

Now where a_ person is ar rested and brought bef9re 
"a magistrate and .'<vhcn arraigned for trial or hearing pleads 
g uilty, I doubt the r ight of the constable to charge one dol
lar for his attendance. ·It cannot be said that there is a 
trial. The pl_ea of guilty takes the place of a trial. My 
judgment is that when a magistrate enters upon an investi
gation, witnesses are called, etc., that it is the . duty of the 
constable to be present during the trial to maintain order 
and to execute whatever process may be issued. For this 
service he is entitled to one dollar. 

A constable receives fees for everything he does clown 
to the time the party is brought before a justice, and when 
the case stops on a rraignment by reason of a plea of g uilty, 
it cannot be truly said that there has been a trial. I think, 
therefore. that no chat:ge can be made for attending triaL 
\iVhen, also, . at the trial the defendant vvai ,;es heai-ing and 
enters recognizance fo r his appearance, the same rule 
should apply as to fees. 

You have not given me your own views in this matter 
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lnstitnfion for .Deaf and Dumb; Snperintendem of, Cannot 
Be E111plo:yed as SHpervisor of Jndnstriat Departmmt. 

nor referred me to any particular section bearing upon the 
question. 

Yours very t ruly, 
J. A. KOHLER, 

Attornby General. 

l~STLTUTION FOR DEAF AND DU iVIB; SUPER
INTENDENT OF, CANNOT BE EMPLOYED 
AS SUPERVISOR OF I NDUSTRIAL DEPART
.?IIENT. 

Attorney General's Office. 
Columbus, Ohio, August 6, 1887. 

J!. W . 1/cr/).1:1, I1sq .. Secretary of Board of T mslecs of the 
Ohio Institution for thr Ed11caf£on of the Deaf and 
Du111b, (olulllbus, Ohio: 

D1-:.\R Sm :-Referring to your letter of June 15th, re
questing my opinion touching the power and right of your 
board of trustees under existing laws to 111ake the compen
sation t o Amasa Pratt a!' supervisor of the industrial de
partment of the institution, under the ru les adopted April 
19. 1887. I wilf say that I ha,~e given the matter attention . 

I called at the office of the governor to consult with 
him as you requested. but not finding him. r give you my 
best judgment. 

As a matter of law entirely my conclusion is. that the 
extra compensation provided for by the resolu tion cannot 
be drawn from the treasury. The reason briefly stated is 
this: :.\ r r. P ratt is an officer of the institution; as such in 
the language of the law he gives his entire time, and for 
his ~crvices he receives an annual salary. It readily sug
gests itself that his empl<?yment by the board in any other 
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Attdit01' of County; Should Mall<! Record of Bonds Given 
B ·y Contmctor for Ditch Improvement. 

·----

capacity fo r a consideration paid would be inconsistent with 
his employment as superintendent. 

Yours very truly, 
J. A KOHLER, 

Attorney General. 

AUDITOR OF COUNTY; SHOULD MAKE RECORD 
OF BONDS GIVEN BY CONTRACTOR EOR 
DITCH IMPROVEMENT. 

Attorney General's Office, 
Columbus, Ohio, August I I ; r887. 

A. L. 5-<ueet, Esq., Prosewting Attomey, Van Wert, Okio: 
DEM< Sm :-Yours of the 8th inst. received. I have ex

amined sections 4476 . and 4504 of the Revised Statutes, 
to which you have referred me, and my view of the mat
ter is that it is the dtity of your county auditor, under the 
latter section, to make a complete record of the bonds g:iven 
by the COiltractors for such di tch improvements as arc re
fen·ecl to in this section . 

. The mere filing away and preserving such documents 
is not, in my judgment, a sufficient compliance with the 
law. 

Yours very tru I y; 
J. A. KOHLER, 

Attorney GeneraL 
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Schools; i\llecming of Term ''P,ract,ical Teachers" as Used i" 
Section 40sr;_l11corporatio11s; for Pm·pose o/ Doing 
Ba1tking Business. 

SCHOOLS; :\lEANING OF TERl\1 "PRACTICAL 
TEACHERS" AS USED IN SECTION 4086. 

Attorney General's Office, 
Columbus, Ohio, August I I, 1887. 

f. D. McColmont, Esq., Rock Creek, Ohio: 
DEAR SIR:-

* * * 
In my opinion teachers of the g raded common schools 

in th is State are incl uded i1~ the phrase "pra~tical teachers" 
as used in section 4o86, of the Revised Statutes, as amended 
Ohio Laws, Vol. 84, p. 230. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 

INCORPORATIOKS; FOR PURPOSE OP DOIXG 
BANKING BUSINESS. 

Attorney General's Office, 
Columbus, Ohio, August II, 1887. 

Ho11 . f. S. Robi11son, Secretary of State: 
D'£,\R S(Ic-You r letter of Ju ly 14, r887, duly received. 

Agreeably to your request J have examined the proposed 
articles of incorporation of the "Collateral Secu rity Banking 
Company," signed by Isaac M. Jacobs, and four others, 
dated July 7. I887; also the brief filed by the attorneys rep
resenting the incorporation. and in answer to your inquiry 
whether said articles are in legal fo rm, and as to 'ivhether 
it Is your duty to file and record the sa1he, I will state the 
conclusion at which I have a rrived after making such exam
ination as the time afforded. 
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lncorporatio11s,· For Purpose of Doi1~g Bauki~tg B usi11css. 

The purpose for which the company is said to bE 
formed is the "loaning money on chattel security, the preser
vation, storage, sale and purchase of . the collaterals, pur
chasing and selling merchandise, jeweh·y and other goods.' 
lt is not claimed that the corporation proposed to be formed 
comes under the provisions of the act passed April r6, 1885, 
entitled, ''An Act for the Incorporation of Collateral Loan 
Companies," Vol. 82, 0. L., p. 132. The purpose of incor
porating under that act is expressly cl isclaimecl, and the r ight 
to form a corporation fo r banking \vith other powers and 
privileges set forth in the certificate is claimed under and by 
virtue of section 3236, of the Revised Statute~ of Ohio. 

It is not necessary in this place to examine the question 
as lo what constitutes a ''bank" or the meaning of the terms 
"banking" and "banking powers ... 

The Supreme Court of this State in Dearborn vs. 
Xortll\ves'tern Savings Bank held that the phrase "associa
tions with banking powers,' ' as used in section 7, art. XUI, 

· of the Constitution of Ohio . relates only to banks of issue. 
This was the case of a savings bank incorporated under the 
act of February 26, 1873. entitled . "An Act to Incorporate 
Sa,·ings and Loan Associations." The corporate existence 
of the bank was put in issue on the ground that the act 
above specified never had any effect or force for the reason 
that it was an act assuming to confer '' banking powers'' and 
was neve r submitted to the electors of the Stat!! for their 
approval. as required by section 7, art. XI.l r. of the Con
stitution. 1\ question somewhat similar a rose in Bates vs. 
Peoples' Savings and Loan Association, 42. 0 . S. R., p. 655. 

lt is well understood that the business of "banking," 
in a commercial sense. authorizes the exercise of and in
cluclcs other powers than that of issuing notes to circulate 
as money. such as receiving deposits. loaning- money. etc .. 
and \vhile the phrase "banking· powe rs.'' has been held to 
l1ave the restricted meani1igs. namely: Power to issue notes 
te circulate as money. or, in other words. a bank of il'sue. 
neve rtheless the business of ''banking," in the commercia l 
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lllcorporations; For Purpose of Do·£ng Ba.nking Business. 

sense referred to-:-such as the r ight to receive deposits, dis
count paper, make loans, deal in exchange, etc., has been 
specially provided for by legislation in this State. In short
the formation of banking companies exercising the po\yer 
and transacting the business which this company proposes 
to exercise and engage in, in part at least; is provided for 
by special statutes, to-wit: The act of 185 I, entitled, "An act 
to authorize free banking,' ' Ohio Laws, Vol. 49, p. 41. Sec
tion r of that act provides "'that any number of natni·al 
persons, not less than three, may engage in the business of 
banking, with all the rights, privileges and powers confer red 
by and subj ect to the restrictions of this· act.'' 

The certificate to be made in such cases, whe~c to be 
deposited, capital stock, per cent. to be paid in, who may 
vote at elections, eligibili ty of officers and liability of stock
holders, are matters carefully and minutely set forth in the 
act as well as the prohibition not to circulate evidence of 
debt as mqney. 

Anothei·. act found upon the subj ect of banking is that 
relating to savings and loan associations-sections 3797-
382!. Revised Statutes, O hio Laws, Vol. 70, p. 40. in vvhich 
the organization of such ban ks, their powers and duties, a rc 
minutely and carefully set forth. 

T he nature of the business of banking, the large amount 
of capital frequently employed and the trusts necessarily 
imposed are such that it seems to have been the settled 
policy of the State, from an early date, not to permit the · 
formation of banking co rporations to be carried on under 
general laws, but to make special provision for banking 
corporations dealing in money, making loans and having 
the c t1stody in the aggregate of large sums of money. 

To disregard the special Statutes relating to the or
ganization and incorporation of banking companies and al
low such associations to organize under the general pro
visions of section 3235, Revised Statutes, is .. in my judg
me.nt, wholly itndmissible. 

In the case of a11 insural1ce company in this State, or-
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Jncorpora/JOn; For Purpose of Doing Banking Busiuess on 
Ton/ ine Plat~. 

ganized under this last section, an action in "quo warranto" 
was instituted, and in a decision of the case Judge :'-lcllvaine 
held : "T hat inasmuch as the subject of insurance was regu
lated in this State by special laws on that subject, that no 
insurance company could be incorporated under the general 
provisions of section 3235. State vs. Pioneer Live Stock 
Company, 0 . S. R., Vol. 38. p. 347· 

1 think, therefore, that the application should be, for · 
the reasons stated, rejected. 

If the persons na111ed in this certificate dcsi re to engage 
in the business set forth, ample provision is made on that 
subject and they have only to follo\v the step~ marked out. 

T his perhaps disposes of the question, but as you call 
my attention to other obj ections in this certificate, namely : 
Whether the business of selling merchandise, jewelry and 
other goods can be carried on under the proposed incorpora
tion, with the business of banking, I will content myself by 
answering this question in the negative. 

Yours very truly, 
J. A. KOHLER, 

Attornt:y General. 

IN'CORPORATIOt\; FOR PURPOSE OF DOlNG 
nUSIC\ESS Ot\ TO?-\TIXE PLAN. 

Attorney General's Office, 
Columbus, Ohio, August 17, I?87· 

Hon. f. S. Robinson, Secretary of State : 
D EAR Sm :-Your letter of the 25th ult., requesting me 

to give my opinion as to whether the proposed articles of in
corporation of "The Cincinnati Tontine Company," are 
proper and entitled to be filed in your office, is duly received, 
and in answer would say: 
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Ohio Pcnitentia.ry ,· Disposition of Corpse Af'tcr Execution 
Act. 

That practically the same question has been submitted 
to and passed upqn by my predecessor in office, the Hon. 
James Lawrence, except that in that case the corporation 
was called "The American Tontine Society," and embraced 
the business of insurance on the tontine plan, whilst in this 
case the name adopted is "The Cincinnati Tontine Com
pany," and the business involved is that of banking on the 
tontine plan. Mr. Lawrence advised the rejection of the 
articles of "The American Tontine Society," for the reason 
that insurance on the tontine plan is unauthorized by the 
Ia ws of Ohio, and, in my j uclgment, the business of banking 
stands upon the same footing. For the reasons stated by Mr. 
Lawrence, and for a portion of the reasons given by myself 
in the matter of the incorporation of The Collateral Se
curity Banking Co., :( advise the rejection of the articles 
presented in this case. 

'. .... 
Yours very respectfully, 

J. A. KOIILER, 
Attorney General. 

OHJO PENITENTIARY; DISPOSITION OF CORPSE 
AFTER EXECUTION ACT. 

Attorney General's Office, 
Columbus. Ohio, August 3r, 1887. 

f,Varden of Ohio Penitc11tt'ary, Columbus, Ohio: 
DE1\R Sm :-As requested by you I have examined the 

act passed April 9, 1885, Ohio Laws, relating to 'the inflict
ing of the death penalty; also the act passed May 12, 1886. 
to amend sections 7341 ancl 7343 and to repeal section 7340. 

There seems to be some confusion in the numbering 
of the sections, but I feel confident that sections 2 and 3 of 
the act of 1885 are unaiTected by the repeal and are, there-
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htstice of the Peace,· May Solem11ize Marriage on License 
Issued F1'0'In Anothe·r County; Notary P.nblic; ShMtld 
TraJ~sa,ct Business W he·re. 

fore, in full force and effect, and it will be your duty to be 
governed thereby. 

Yours very t ruly, 
J. A. KOI-ILER, 

Attorney General. 

JUSTICE OF THE PEACE; MAY SOLEMNIZE MAR
RIAGE ON LICENSE ISSUED FROM ANOTHER 
COUNTY; NOTARY PUBLIC; SHOULD TRANS
ACT BUSINESS \i'/HERE. 

Attorney General's Office, 
Columbus, Ohio~ August 31, 1887. 

Ahigah Jones, Esq., Bradford, Ohio : 
DEAR Sm :- Yours of the 24th in st. received. AI though 

not a matter of legal (\uty to answer yom inquiries, I ,vill, 
nevertheless, give you my judgment upon the two questions 
propounded. 

First-! see no objection to your solemnizing marriage 
in )IOIIr own county under circumstances stated. 

Second-This question is not wholly clear in mind. The 
better course and regular way is to perform all your official 
acts in your own county and jurisdiction . . I think your busi
ness should be in fact transacted in the county of your resi
d~nce. 

Yours very t ruly, 
J. A. KOHLER, . 

Attorney General. 
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Real Propert;1; Of Wife C(l;nnot be Talw~ for Debts ofHHs
band; Can·not be Taken on Exewt-ion f1·atn · Unite(l 
'States Con-rt When E.wmpted by State Laws. 

REAL PROPERTY ; OF WIFE CANNOT BE TAKEN 
FOR DEBTS OF HUSBAND; CANNOT BE 
TA'r<EN ·ON EXECUTION FROM UNITED 
STATES COURT WHEN EXEMPTED BY STATE 
LAWS. 

Attorney General's Office, 
Columbus, Ohio, September z, 1887. 

E. A . Collins, Esq., lVIayo-r, Hunt$ville, Ohio: 
DEAl.{ SIR:- Yours of Aug ust 30th, duly received. I 

will answer your question as a matter of favor, for the 
reason that I have no right to give you an official opinion 
in such cases. 

\i\lhere property is exempt from execution and writ is 
in the hands of a marshal on judgment of the district court 
of the Un~ted States, tbe property carmot be taken as the 
exemption ~lpplies to such a judgment as well a~ judgments 
in a state court. 

Second-The real estate · of the wife cannot be taken 
for the debts of the husband unless the wife bas bound her
self in some way for the payment of the debt, which I pre
sume is not the case in this instance. If a levy is made, the 
wife has but to demand the proper ty and her rights must 
be respected. These infringement cases are very f requently 
swindlii1g operations to compel ignorant people to pay 
money to buy peace. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 
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Election; Expenses of Special, j'or Justice of the Peai:e
T1·ea.sure1· of' County; Tenn oj', When Appointed to Fill 
Vacanc·y . 

ELECTION; EXPENSES OF SPECIAL, · FOR JUS
TTCE OF THE PF.A CF. 

Attorney General's Office, 
Columbus, Ohio, September 6, r887. 

E. S. Sauers, Esq., Attonte)l-at-Lmo, M·ineral Point, Ohio : 
DEAR ·Sm :-Yours of September 2d received. I have 

considered your question and also your suggestions in con
nection therewith, but I must decide the case against you, 

My judgment is that in case of such special election the· 
expenses must be borne by the township ; that within the 
111eaning of the lavv relating to the election of. justices, such 
officers are, to all intents and purposes .townsf1ip officers. A 
justice o~ the J)eace is elected for the township by the elec
tors therein; his jurisdiction is limited to the township, ex-

. cept in certain specia:l cases. I therefore think that the ex

.. penses should be borne by the to·wnship. 
Yours very truly, 

]. A. KOHLER, 
Attorney Get1eral. · 

TREASURER OF COUNTY; TERM OF, W'I--:TEN AP-
POINTED TO FILL VACANCY. . 

Attorney General's Office, 
Columbus, Ohio, September 6, r887. 

!.. NI_clVIurre·y, Esq., Chairman Anglaize County Reimblican 
Executive Committee, vVapakoneta, Ohio: 
DEAR Sm :-yours of September sth clul y received. 

The question to which you call my attention, is, under the 
circumstances, one upon which I have no right to give an 
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Treasurer of Count::,•; Term of, Whw Appoiltted to Fill 
Vacanc::,•. 

official opmton. I will, however. give you what, in my 
judgment. is the law applicable to the case stated by you. 

ll seems that the office of county treasurer in your 
county became vacant prior to the sth inst. by the abscond
ing of your county treasurer, who was elected at the election 
in _\ovember last, and whose second term, pursuant to such 
election. would have commenced on the 5th of September, 
insL The commissioners of your county, under section 
1082, of the Revised Statutes, have fi lled the vacancy thus 
caused by the appointment of a suitable person, and the 

·question arises whether the person so appointed shall serve 
until the expiration o f the official term of the absconding 
t reasurer or whether the people of the county shall choose 
a treasurer by electing one a t the general election in No
vember next. 

Section 1 r. of the Revised Statutes. provides : "'When 
an elective office becomes vacant, and is filled by appoint
ment, such appointee shall hold the office till his successor 
is elected and ·:qualified, and such successor shall be elected 
·at the fi rst proj)er election that ·is held more than thir ty clays 
after the occurrence of the vacancy; but this section shall 
not be construed to postpone the time for such election be
yond that at which it would have been held had no such 
vacancy occurred . nor to affect the official term, or the time 
fo r the commencement of the same, of any one elected to 
such office before the occurrence of such vacancy." Under 
this section it seems to me that it is the right and duty of 
the people of your county to elect a successor at the com
ing '\Tovember election and that the person appointed by 
the co111m issioners can serve until his successor is elected 
and qualified, and no longer. 

Please look at case of State ex rei. Elias Ellis vs. The 
Com. of ~{uskingum Co., 7 0 . S. R., p. 126. 

Very respectfully you rs, 
J. A. KOHLER, 

Attorney General. 
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· Township Trustees; B1i-rial B)', of Uncla·imed Dead. 

TOWNSHIP · TRUSTEES; BURIAL BY, OF UN
CLAIMED DEAD. 

Attorney General's Office, 
Columbus, Ohio, September 6, r887. 

Robt. C. Miller, Esq., Prosecnting Attorney, Washington 
C. H ., Ohio: 
DEAR SIR :-Yours of the sth inst. received. The yo.ung 

man mentioned in your letter was not a "pai.1per" or " un
known person" within the meaning of the act found on page 
29, Ohio Laws, Vol. 84. It seems,. however, it was neces
sary to give him a decent burial and the trustees very proper
ly attended to this duty and .buried the remains at public 
expense. 

Difficult questions sometimes arise in these cases. The 
amounts a re not usually very large and in a sad case like 
the one ·you mention, people generally attend to the last 
thing that can be clone for a- man without standing upon 
technicalities of the law. 

lVIy judgment would be that the place of legal settle
ment of the young man could be looked to for reimburse
ment of the amount to give this unfortunate young man a 
Christian burial in a Christian land. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 
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Cieri~ of County; Term of, When Elected to Fill Unexpired 
Term- htstice of the Peace; Entitled to Commissi011. 
Although Retttms of EleCtions Were Not Made W 'ithin 
PrescTibed T ime. 

CLERJ.<. OF COUNTY; TERM OF, WHEN ELECTED 
TO FILL UNEXPIRED TERM. 

Attorney General's Office, 
Columbus, Ohio, September 13, r887. 

A . W. Rudolph, Esq., Cle1'l? of Court, Bowling Green, Ohio: 
D EAR Sm :-Your letter of the 7th inst. received. You 

ought to have suomittecl this question to your prosecuting 
attorney as he is the official adviser in such matters, while 
I am not except when requested · by him. 

I will, however, say that, in the case stated, in my judg
ment, your successors will be elected for the ft1ll term and 
will be entitled to the office for that time: 

In this opinion I am sustained by one rendered by Judge 
Nash, while attorney general.· 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 

JUSTICE OF THE PEACE; ENTITLED TO COM
MISSION ALTHOUGH RETURNS OF ELEC
TIONS ·wERE NOT MADE WITHIN PRE
SCRIBED TIME. 

Attorney General's Office, 
Columbus, Ohio, September 19, 1887. 

H on.. J. S . .Robi1tson, Secretary of St£~te: 
DgAR Sm :-Yours of the 14th inst. vvith the appended 

certificate of John J. Joyce, Clerk of the Court of Common 
Pleas of Franklin County, duly received. 



10.:l2 . 0l'IN10NS OF THE ATTORNEY GBNERAL 

Iustice of the Peace; Entitled to Commission Although Re
turns of Elections W e·re Not j\lf ade W-ithin PnscJ'I:bed 
Time. 

It appears 'that on the 4th clay of April, 1887, George 
'vV. Lakin was elected justice of the peace for Perry Town
ship, Franklin County, to till the unexpired ·term of J ohn. 
L. Walcutt The certificate before me bears date of Septen1-
ber, 1887. The delay in making out this certificate. has been 
occasioned by the fact that the returns were not made to 
the clerk at the time required by law. 

T he question is whether this neglect anci clelay in mak
ing out the returns defeats the election of the justice, or, in 
other words, deprives him of his commission. j~dy opinion 
is that it does not. 

T be practice of withholding or delaying the returns of 
an election is not to be commended, but the certificate is. 
prima fac ie evid~nce at least, that George 'vV. Lakin was, 
by the electors of Perry Township, elected a justice of the 
peace fo1' that towpship, and that, it seems to me, is the sub
stantial and important thing. I do not think that the will 
of the people in making choice of a. justice of the peace is 
to' be defeated by the failure of ministerial officers to present 
the returns of the election within the time fixed by law. 

Section 83, of the Revised Statutes provides that "each 
of-ficer whose office is created by law, and not otherwise pro
vided for, shall be entitled to receive from the governor a 
commission to fill such office, upon producing LO the secre
tary of state a legal certificate of his being duly appointed 
oi· elected." 

This certificate furnishes the evidence of such electio_n, 
and although there has been g reat delay or great careless
ness in presenting it, nevertheless, niy judgment is, that the 
commission should ·be issued as provided for in the above 
mentioned section. 

Yours very truly, 
J. A. KOHLER, 

f\ttorney General. 
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Prosec·ut·ing Attorney; Compe·nsation of, For Trying Ta:r 
Case-Muuic·£pal Corpomtivus,· 1\llembers of Council of, 
Does N~t Lose His Seat -in Council on Account of 
Temporary Removal. 

PROSECUTING ATTORNEY; COMPENSATION OF, 
FOR TRYING TAX CASE. 

Attorney General's Office, 
Columbus, Ohio, September 19, 1887. 

I. H. Blythe, Esq., Prosecuting Attorne'y, Carrollton, . Ohio: 
DE.-\R Sm :- Yours of the 14th inst. received. I think 

that, under Section z65, of the Revised Statutes, and under 
the circumstances stated, you are· entitled . to commissions 
as claimed. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 

NfUNICIPAL CORPORATION; MEMBER OF COUN
CIL OF, DOES NOT LOSE HIS SEAT IN COUN
CIL ON ACCOUNT OF TEiVIPORARY RE
MOVAL., 

Attorney General's Office, 
Columbus, Ohio, September 19. 1887. 

T1V. C. Robiuson, Esq., Lancaster, Ohio: 
Df::.\R Sm :- Yours of the 14th inst. received. I have 

noticed the statements made concerning you1· removal from 
one ward to another, as affecting your right to represent 
your ward in council. 

You say your removal was only for a tempo·rary pur
pose and not for a permammt one. In short-you intended 
to return. If this is so, you clo not lose your right to your 
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-----------------
residence and your right to a seat in the council cannot be 
questioned. 

Yours truly, 
J. A. KOHLER, 

Attorney General. 

AUDITOR OF COUNTY; c·OlVIPENSATION. OF, 
WHEN WORK IS DONE BY TWO AUDITORS. 

Attorney General's Office, 
Columbus, Ohio, September 19, 1887. 

A . L. Corman, Esq., Connt3• ,thtditor, l\!Iedi11a; Ohio: 
DEAR Sm :-(have consulted with the auditor of stat<; 

in rcgar~l to the point you present. 
His opinion is (and in it I concur) that the work 

should be paid for as it has. been performed; or, in other 
words, the com•:nissioners should cl\·vard the. compensation 
according to the amount of work performed by the outgoing 
·and incoming auditors. Each should be paid for the portion 
of the work clone by him. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 
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Audito1· of Cotmty,· Ammal Compensation of-Lib·rary 
Board of Dayton,· Right of President of, to Vote. 

AUDITOR OF COUNTY; ANNUAL COMPENSA
TION OF. 

Attorney General's Office, . 
Columbus, Ohio, September 19, r887. 

Disney Rogers, Esq., Prosecuting Attomey. Yotmgstowl~, 
Olrio: 
DE.\R Sue- Yours of recent date received. In answer 

to your inquiry I would say that the auditor should . be paid 
for the time he occu~iecl the office at the rate of compensa
tion for the year. 

The above is the judgment of the auditor of state, as 
\\'ell as my own. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 

LTDR.ARY BOARD OF DAYTON; RIGHT OF PRESI
DENT OF. TO VOTE. 

Attorney General 's Office, 
Columbus, Ohio, September 29, r887. 

R. M. Allen. Esq., Secretary of Librar~r Board, Dayton, 
Ohio: 
DE.\R SlR :-Yottr~ of September 2oth received. I have 

examined the resolution enclosed in yottr letter, requesting 
my opinion upon the point, "whether or not the president 
of the board of education of the city of Daytot1 is entitled 
to a vote in the regular proceedings of said library board?" 

Section 5 of the act in question makes the president of 
city board of education a member of the board. He becomes 
a member not in the same manner as the other members 
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of the board, but by virtue of his office; and being a mem
ber, my judgment is that he is entitled to vote upon all 
questions the same as any o.ther member of the board. 

If 1 am wrong in this, my conclusion would be that as 
presiding officer he would still have the deciding vole. 

Yours very truly, 
]. A KOHLER, 

Attorney General. 

0 . S. Ai':D S. 0 . HOME; OUT OF WHAT FUNDS 
CERTAI!'\ IJ\IPROVEMENTS SHOULD DE l\fADE. 

Attorney General's Office, 
Columbus, Ohio, October l. 1886. 

Hon. E. Kicse·wclter, Auditor of State: 
DE.\R S IR :-Yours of Septembe r 26th received and 

the inquiry therein noted. 
It is proper to say that two of the trustees of the O hio 

Soldier!'· and Sailors' Orphans' Home recently appeared 
before the auditor of state and attorney general and were 
orally heard upon the subject of your inquiry, and this hear
ing was had especially with reference to the objections of 
the auditor of state to paying the warrant of the trustees for 
the reason that the terms of the appropriations did not con
template furnishing printing press. material, etc .. as well a.> 
for the reason that the payment out of the appropr iation for 
industrial pursuits had in part already been made; and in 
this ·view of the auditor of state I at the time concurred
the matter having been referred to me at that time. 

By the act of March, 1887. Vol. 84, Ohio Laws, p. 198, 
the followi ng appropriations were made among others : "In
dustrial pu rsuits. two thousand dollars;" "furnilure and 
carpets, one thousand three hundred and fifty dollars"; heat-
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ing and furnish ing new industrial building, two thousand 
dollars." But it is claimed that the appropi·iation for "heat
ing. and furnishing new industr ial building, $2,ooo.oo," con
templated and was intended to authorize the trustees to 
equip and furnish the building with the p roper machinery, 
apparatus and 111aterial necessary fo r an in<iustrial building 
and that, in point of fact, as the building was erected for the 
purpose of a printing and publishing establishment and to 
teach the boys the ·art of printing, that the trustees are au
thorized by this appropriation to provide printing presses, 
type, matei·ia\ and appurtenances necessary foi· a printing es·
tablishment. 

The appropriation, iu my judgment, is loosely drawn, 
and in view of the fact that we have in this State a larg·e 
number of similar institutions, it would be,·_in my judgment 
far better practice and would be of great assistance to the 
auditor of .state to have these appropriations made as specific 
and definite···as possible. For example : If the appropriation 
had read- $2,ooo.oo for furnishing industrial building with 
printing presses, type .<lnd material for a printing establish
ment, it would have been clear and explicit ; but as it reads 
the tmstees can furnish the building with any kind of equip
ment: printing house, laundry, machine shop or whatever 
the trustees saw fit to put into it, so long as it is furnishing 
an "industrial building," and it was this view of the matter 
that induced me to concur with the auditor of state in the 
opinion first expressed. But having given it further exami
nation and wishing to g ive the lang uage of the law a liberal 
and not a technical or close construction, 1 am inclined to 
think t hat I was wrong in the opinion expressed and that the 
lang uag·e does warrant the use of the money fo r the printing 
presses, type, etc., as stated. 
. The ·word "furnish" has a relative meaning. F urnishing 
a house fo r dwelling purposes is one thing and contemplates 
such furn iture and household goods as are usual in furnisl1-

. ing a home. Furni.shing an industr ial building fairly means 
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such machinery, appurtenances and articles as may be used 
fo r iudustrial pursuits. in such building. \Vebster's definition 
is: ;.To fit up; to supply with proper goods, vessels or orna
ments, appendages; as to furnish a house or a room:" Again : 
''The necessary appendages of anything, as to a machine, a 
carriage, a table, a horse and the like; as the furniture of a 
printing press, of a gig . of a ship, table furniture, horse 
furniture and the like." ·within this definition, my conclusion 
and opinion . is, that the ti·ustees are authorized to purchase 
and provide printing presses, type, material and appendages 
for a printing establishment to the extent of $2,ooo.oo, ·in
d uel ing the heating of this industr ial building. 

One thing- mo1·e remains. Your letter informs me that 
the financial officer has bought a printi ng press for $I,soo, 
and has charged $sao to the appropriation for industrial 
pursuits, and $I,ooo to that fo r heating and furnishing new 
inclusti'ial building, and you inqui re : "Are the amounts 
p roperly charged, or. in other words, can he itse the two ap
propriations for the same purpose when they arc fo r differ
-ent purposes?" 

These questions must be answered in _the negative. It 
-cannot be thus divided. T he presses, etc .. as well as the 
cost of heating and building should be paid . out of specific 
appropriations for that purpose, and if any par t of such ex
pense has been paid out of some other fu nd it should be re
placed and accounted for in the payment under which it 
should be made. 

Yours very truly, 
J. A. KOHLER, 

Attorney GeneraL 
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fnsllrancc,· Premium Notes Ma·y be Accepted as P(wt of 
Capital Stock,· Certificate of Notm·y PubUc Not Snf
ficicnt Under Section 3634. 

Ii\'SURAL\CE; PREMIUM NOTES J~dAY DE ACCEPT
ED AS PART OF CAPITAL STOCK ; CERTIFI
CATE OF NOTARY PUBLIC NOT SUFFICIENT 
t.;~DER SECTION 3634. 

Attorney General's Office, 
Columbus, Ohio, October 6, r887. 

Hon. S. E. Ke111p, Supcrintcn4wt of l1tslt1'(ut.cc: 
D t,.\R Sm :- You r letter of October 4th duly t'eceived. 

You ask the following questions: 
First- "Can a premium note, given bv a non-resident of 

Ohio, in consideration of insurance on property located in 
another state, to an insurance company or~anized under the 
law of Ohio, be accepted as .part of the capital, which such 

· nHttual compan ies are required to have, by section 3634, Re
vi~ed Statutes?" · 

Section 364Cof the Revised Statutes as amended reads 
as follows : 

"A company o rganized under this d1aptcr may : 
"First-Insure houses, buildi.ngs, and all other kinds of 

property. against loss or damage by fire and lightning or 
tornadoes. in and out of the State, and make all kin<;ls of in
su rance on goods, merchandise, and other property in the 

· course of transportation, whether on Janel or water, or on 
any vessel or boat wherever the same may be. 

"Second-Make insurance on the health oi itidividuats 
and against personal injury, clisabhimcnt or death, ·resulting 
from traveling or general accident by land and water; make 
insurance against loss or damage resulting· from accidents 
to property, from causes other than by fire or lightning (or 
tornadoes) ; guarantee the fidelity of persons holding places 
of public or private trust. who may be required to, or do. in 
their trust capacity, receive. hold, control or disburse public 
o r private moneys or property. 
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Insurance,· Prem.imn Notes May be Accepted as Pm-t of 
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ficient Under Section 3634. 

"Third-:Receive on deposit and insure the safe keeping 
of books, papers, moneys. stocks, bonds, and all kinds of per
sonal . property; lend rnoney on bottomry or respondentia, 
and cause itself to be insured against any Joss or risk it may 
have incurred in the course of its business, and upon the 
interest which it may have in any property by means of any 
loan which it may have on mortgage, bottomry or respon
dentia, and generally to do and perform all other matters and 
things proper to promote these objects; but no company 
shall be· organized to issue policies of insurance for moi·e 
than one of the above three mentioned .purposes, and no 
company organized for either one of said purposes shall is
sue policies of insurance for any other.., 

By this it seems that a company organized under the 
provisions of this chapter is fu lly authorized to do business 
in any state and issue its policies and take premium notes, 
a·ncl as there is no limitation contained in section 3634, ex
cluding notes taken upon insurance' out of the State from be
ing accepted as part of the capital stock, my judgment is 
that such notes (given by non-resicleJ:tts of Ohio) may be ac
cepted as a part of the capital which such mutual companies 
are required to have by section 3634, of the Revised Statutes. 

Second-"The Statute requires that such notes shall be 
accompanied by a certificate of a justice of the peace, that, 
in his opinion, the maker thereof is pecuniarily good and 
responsible for the same. 'W ill a certificate of a notary pub
lic to tha.t affect the requirement as contained in the sec
tion above named?" 

The above section requires a certificate by a -justice of 
peace touching the responsibility of the maker ·of the note. 
This is a very important provision and should be strictly 
enforced. These notes may be scattered far and wide through 
the country and unless care is taken the capital vested in 
such notes may be fictitious and not substantial. 

You will notice that the provision requires a certificate 
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. of a justice of the peace. H it .requirecl simply the admin
istration of an oath or verification of such statement, I 
vvoillcl be inclined to the opinion that this pn;:>vision might be 
regarc)ed as · directory in its character, and that such oath 
could be administered by a notary public as well as by a 
justice of the peace; but as the Jaw reads, I clo not feel at 
lib·erty to extend its plain terms, and would, therefore, ad
vise that you require in each case the certificate by a justice 
of the peace, containing the facts clearly and fully, as re
quired"by section 3634; and I think I would advise further 
that in all cases where notes are presented under this sec
tion, as part o{ the capital given out of the State and certi
fied to by a justice of the peace of this State, that I would 
req\tire the certifica te of the clerk of a court of record, under 
the seal of the comt, that such justice of the peace is such . 
officer and authorized to act, and that his signature is gen
uine. lVIy opiriiori is that unless ·Such strictness is insisted 
UJ)On, insurerS in such companies may lose the benefit, to 
some cxtettf.at least, of their insurance. 

Yours very tmly, 
J. A. KOHLER, 

Attorney Gei1eral. 

ELECTOR; PLACE OF RESIDENCE OF MARRIED 
. :MAN. . 

Attorney General's Office, 
Columbus, Ohio, October 28. 1887. 

WalterS. Tho111as, Esq., Colulllbus, Oh-io: 
DEAR Sm :-Yours of the 27th inst. received. I have 

carefully noted what you say respecting yoi.t r place of resi-
dence. · 

It appears that prior to coming to Columbus you had a 
residence ~n the city of Delaware, Delaware County, Ohio, 
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at which place you have voted for a number o.f years last, 
past. Upon receiving your appointment to a public office, 
you came to Columbus, and, as a matter of economy, brought 
your wife with you and have kept hou se in the city of Co
lumbus. I unclertsand that your coming to F ranklin County 
was not with the view of changin~ your place of residence, 
but to enable you, for the time being, to discharge the duties 
of your position,·and that when such duties have ceased, you 
intend to return to your home at Del<l;ware. 

Under these circumstances, I have no hesitation in 
statirig that you retain your residence and right to vote at 
Delaware, Ohio, that being your home until, by a change of 
resiclence til {act as wen · as intention, you establish a resi
dence elsewhere. 

Yours very truly, 
J. A . KOHLER, 

Attorney General. 

• 
COUNTY COl\IIMISSIONERS; DUTY OF, IK THE 

CONSTRUCTION OF BRIDGES.. ETC., UPON 
CERTAIN ROADS. 

Attorney General's Office, 
Columbus, Ohio, October 28, 1887. 

Sa111ucl C. Dodds, Esq., CouniJ Commissioner, Marioa, 
Ohio: 
DEAR Sm :-Yours of the 26th inst. was handed to me 

th is morning. 
I have examined section 4800, of the Revised Statutes, 

as amended May rsth, 1886, and will g ive you my best judg
ment as to the proper meaning and application of the same, 
although my experience in cases of this kind is extremely 
l imited. 
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It is clearly the duty of the commissioners to build any 
and all the bridges and culverts upon the roads provided 
for. It is also their duty to contract and pay for all material 
used in the construction or repair of such roacls (free turn
pike roads) . I think this includes gravel, stone and what
ever other material; and put it in proper shape for use in 
constructing and repairing the road-to illustrate: It in
cludes not only the purchase of stone but stone crushed and 
made ready for proper usc. 

This answers I think the first question as suggested by 
Mr. Garbcrson, who handed me your note. 

In regard to the second question, as to what funds 
should. be drawn on for payment of the same, there is more 
difficulty. 

Section 4800 as amended, is silent as to source or fund 
f rom which payment should come. T he power, however, to 
do an act carries with it the means to execute that power, 
and until the courts hold otherwise or the General Assembly 
by an amen.dlpent makes the meaning of the section more 
specific, T wo.uld recommend the payment from your county 
or road fund. There is certainly nothing to indicate that 
when the commissioners have performed the duty positively 
enjoined upon them, that payment is to be made out of any 
specific fund or from any particular source. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 

PHYSICIAN; MAY DISPENSE MEDICINES TO HIS 
OWN PATIENTS. 

Attorney General's Office, 
Columbus, Ohio, November 5, r887. 

f. JV!. Lisle, Esq., Ccli11a, Ohio: 
DEAR Sm :-Your letter of October Jist duly received. 
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In answer to your inquiry as to whether you may lawfully 
sell quinine to one. of your own patients, I vvoulcl state, that 
s·ection 4405, of the Revised Statutes, as amended in Ohio 
Laws, Vol. 81, I). 6r, g~ves to physicians the privilege of 
supplying medicines to their patients. 

Yours very truly, 
J. A. KOHLER, 

Attorney GeneraL 

ATTORNEY-AT-LAW; WHY MAY BE ADMITTED 
TO EXAMINATION FOR ADMISSION TO BAR 

Attorney General's Office. 
Columbus, Ohio; November 5, 1887. 

Chas. R. Lyon, Esq., Cit)' of Ne·w Yorlz, New Yorlz : 
DE:W Su~ :-Your letter of October 26th duly received. 

If, under the laws of your State, a certificate of graduation 
from the Columbia Law School is equivalent to aclmissioti 
to practice law in your State, all the Statutes of Ohio require 
of you is to settle in this State with the, intention of making 
this State your permanent place of residence, produce the 
required certificates, and pass the examination. If, how
ever, you are admitted to practice in New York State ·when 
yon come here, or have not practiced the time required by 
our Statutes in your S tate, a previous res·idet1ce of one year 
is necessary. 

Yours very truly, 
]. A. KOHLER, 

Attorney General. 
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ELECTOR; P.LACE OF RESIDENCE 0[' ::viARRIED 
MAN. 

A ttorney General's Office, 
Columbus, Ohio, :.lovember s. r887. 

f . .4. Thomas, Esq .. l\"cw Holland, Ohio: 
DE.\R S1R :-Yours of. October 28th duly received. T his 

is a question upon which the Statutes give me no authority 
to g ive an official opin ion. If 1 was one of the judges of 
election. however. I woulcl have no hesitancy in receiving 
his vote as I think he is justly entitled to a vote in your 
county. as you state the case. 

Yours very truly. 
J. A. KOHLER, 

Attorney General. 

COUNTY CO:\niiSSIO"NERS; DUTY OF. AS TO 
. THE COXSTRLJCTIO?\ OF CERTAI:.J AP
PROACHES TO BRIDGES. 

Attorney General's Office, 
Columbus, Ohio, November 5, 1887. 

Him. H. Bamhard. Esq .. Prosecuting Attomcy. Mt. Gilead, 
Ohio: 
DE.\R SIR:-Your letter of October 28th received. 
I have examined the opinion of the 3d of Aug ust, r887, 

and observe that there are many intricate points involved in 
the proper construction of the sections quoted. Some of the 
questions have heretofore been presented to me. and my 
predecessor, Mr. Lawrence, as well as myself have given 
opinions in accordance with the views expressed in your 
opinion. 
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Secretar')' of State; Duty of, to File Certain Articles of In
corporMioJ~ . . 

I have not given the matter very careful attention. The 
practice has not been uniform in the State on this subject, 
but I thirik your const ruction a nd interpretation is as I have 
applied these sections and I therefore concur in your opinion. 

Yours very t ruly, 
J. A. KOHLER, 

Attorney General. 

SECRETARY OF STATE; DUTY OF, TO FILE CER
TAIN ARTICLES OF INCORPORATION. 

Attorney General's Office, 
Columbus, Ohio, November s, 1887. 

H on. !. S. Robinson, S ccretar·y of State : 
Dt::AR Sm :-Yours of the I st of November, relating to 

the proposed incorporation of t he Knights of Honesty, of 
Adams County; Ohio, duly received. 

I have examined the articles, certificate, etc., all o~ 
which appear to be in clue and regular form. T he object or 
the association is stated and appears to be one for which men 
may hi>vfully associate themselves together. 

It has been my opinion heretofore. and is now, that 
when articles are so presented, that it is the duty of the 
secretary of state, under the Statutes, to file an<l record the 
same for the reason that the secretary of state ha~ no ju
dicial power to inquire into and deteri11ine the truth of the 
matter stated in the cer tificate. 

So far as you r duty is· concerned, the certificate is 
prima facie evidence, upon which you must act and I am, 
therefore, of opinion that it is yotir duty to file the ce rtifi
cate. 

Now if it is true that this association is of the char
acter stated by the protestants, tho1 it should not exist as a 
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corporation . If the parties signing this certificate have 
fraudulently and corruptly stated the object of the associa
tion to be a Ia wful and proper one when in fact it is an un
lawful and improper one, it should at once be exposed by a 
judicial investigation and the facts ascertained. If the facts 
stated by the citizens protesting against the filing of the cer
tificate are true, there is a very speedy way of disposing of 
the whole mattei·, and that is by calling upon these incor
porators to show their hands and by what right they a re 
exercising the franchise granted. 

Tt seems to nie this is the regular and proper way, and 
relieves the secretary of state from entering into and in
quiring as to the truth or falsity of the facts a lleged as reas
ons for withholding the certificate. · 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 

ATTORNEYS-AT-LA\1\f ; ALLO\VANCE TO FOR DE
FE:-JDI~G INDIGE~T PRISONER. 

Attorney General's Office, 
Columbus, O hio, November 9.· 1887. 

E. W . Maxson, Esq., Prosecuting Attorney, Ravcn11a, Ohio: 
DEAR Sm :-Yours of November 7th received. I have 

examined the sections of the Revised Statutes to which you 
called my attention, and my judgment is that the compensa
t ion which the commissioners are allowed to pay under these 
sections is limited to one hu11dred dollars in any one case, 
without regard to the number assigned to defend; or, in 
other words, that where two attorneys a re assigned, the 
commissioners can pay but one hundred dollars. 

Yours very truly. 
J. A. KOHLER, 

A ttorney General. 
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Ta.~·ation,· Of Gross Receipts of Telegraph C(!Jnpanies. 

TAXATION;· OF. GROSS RECEIPTS OF TELE
GRAPH COMPANIES. 

Attorney General's Office, 
Columbus, Ohio, November 10, r887. 

H on. E. ]( iesezc!ctter, Auditor of State . 
DEAR SIR :- I ;:un· in receipt oi the letter of the ·western 

t:nion Telegraph Company, of September 7, r887, addressed 
to you ; also of a copy of the decision of the Supreme Court 
of the l:'n ited S tates in t he case of the Philadelphia and 
Southern ?\-fail Steamship Company ~s. The Commonwealth 
of Pennsylvania, decided in the October term, 1886. 

In the letter above referred to, the \¥estern Union Tele~ 
g raph Company requests you to notify the auditors of the 
va rious counties throughout the State, to d iscontinue requir
ing telegraph companies to make a return of their g ross re..
ceipts. but require that the returns be made of the receipts 

. earned within the s tate limits, for the reasoti. that the act of 
· "tllC General Assembly of this State levying the tax ·upon the 
gross receipts o.f tekgraph companies, is in conAict with the 
consfitution of the United States. See act of May I, 1862, 
and amendatory act of April 13, r865 

In answer to your . request for an opinion as to your 
duty in the premises, I will say that the Supreme Court of 
tbc State of Ohio, in the case of the Western U nion Tele
graph Company vs. Maye r, Treas., etc., 0 . S. R., Vol. 28, 
p. 521. after full argument and most careful consideration of · 
t he qucstiOJ} and upon a ll the points ·involved, deci·ded 
(Judge Johnson g iving the decision of the court) that the 
act in question '<vas constitutional. and that the telegraph 
compan ies w~re hiablc to pay the tax so assessed. 

It is clai med, however, by the \i\f estern U nion Tele
g raph Company, that the Supreme Court of the United 

. States. in a number of recent decisions. ·decided that the 
law imposing a tax upon the g ross receipts of such com-
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Toa•nslzip Trustees, Com pensatio" of, II ow Estimated. 

pany is in conflict with the Constitution of the United 
States. 

This act having been pronounced constitutional in every 
respect by the Supreme Court of Ohio, my judgment is that 
it is your dut)', so far as you are called upon to act, to see 
that the tax upon the gross receipts of such companies are 
duly levied and paid. It will be time enough for you to send 
the auditors these notices, as you are requested to do, direct
ing them to omit ·requiring telegraph companies to make re
turns· oi all their g ross receipts when the Supreme Court of 
the Cnited States shall so decide, in a case involving this 
question. 

::\Iy judgment is, that the act of the General Assembly 
of this State, requiring telegraph companies to pay a tax 
upon their gross receipts, is not only a just and proper law, 
but that it is in accordance with the constitution. 

Yours very truly, 
J. A. KOliLER, 

Attorney General. 

TO\:V:\"SHJP TRUSTEES. COMPENSATION OF,· 
HOW ESTIMATED. 

Attorney General's Office, 
Columbus, Ohio, Noven1ber rz. 1887. 

C. A . • l!illcr, Esq., Galion, Ohio: 
DE.\R Sue -Yours of the 4th inst. received. It is a gen

eral rule that the law knows no fractions of a clay, and I do 
not think that it is necessary to count the hours. As a gen
eral rule ~ny portion of a day is·set clown as one clay, and I 
think it would be proper to estimate the compensatipn of 
township trustees accordingly. 

Yours very truly. 
J. A. KOHLER, 

Attorney General. 
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Auditor of Couut-y; Compensation of, For Ce1'tain Services. 

AUDITOR OF COU NTY; COMPENSATION OI', F O R 
CERTAIN SERVICES. 

Attorney General's Office, 
Columbus, Ohio, November · I7, r887. 

H. S. Armstrong, Esq. , Prosecutiug · Attor·ne·y, Woodsfield, 
Ohio: 
D E.\ R Sm :-Yours of November 14th received. In re

gard to your first inquiry concerning the making of an al
lo\vance to the county auditor for extra services under the 
act of May 19, x886, you say that the. act being silent a·s to 
compensation, you wish to know whether all)' compensation 
can be allowed. The uniform rule in such cases is· that re
muneration can only be made by the commissioners where 
the Jaw expressly authorizes it; and where· an act of the 
General Assembly en joins the performance of a duty upon· 
an officer but .mahs no provision for compensation for the 
performance of that duty, then none can be allowed. This 
question has been decided in our courts. 

Second-As to t he matter of county roads, I. have not 
examined the various sections and you have referred me to 
none: but the rule above stated applies. 

If the Statute provides for compensation where the 
commissioners order the report, etc., to be r.ecordecl, then it 
is all r ight, but unless provision is expressly made for that 
service, my judgment would be agqinst it; and the same 
rule answers your third question concerning allowance to 
the auditor as a member of the board of equalization. You 
can readily find the answer by examining the Statutes. If it 
is there expressly providecL for, it may be paid, but if not 
provided for. whatev~r service may be rendered,. no com
pensation can qe paid out of the public money until the Jaw 
111 express terms as provided. 

Yours very truly, 
]. A. KOHLER, 

Attorney GeneraL 
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Clerll of Couut)•;Dnty of, as to Making Jnde;J: Under Sec
. t'ion 533~a. 

CLERK OF COUNTY; DUTY OF, AS TO MAKING 
INDE~ UNDER SECTION 5339a. 

Attorney General's Office, 
Columbus, Ohio, November I7, r887. 

S. N. Sch·wartz, Esq., P1'osawting Attorney, Milters~urg~ 

Ohio: 
DE.\R SrR ::-Yours of the 12th of November duly to 

hand and inquiry noted. 
I have not examined the question very carefully. but 

my predecessors in office have recorded opinions to the ef
fect that section 5339a, allows fifteen cents for making direct 
and. reverse indexes and eight cents ·fo r execution docket; 
and this holding I do not wish to disturb. Upon the other 
point which you present, ·however, namely : \ iVhere there are 
a half dozen defendants and as many judgments, whether 
the clerk is ei1titled to as many times fifteen cents as there 
are defendarits, I am not prepared to say that the amount· 
ca n be allowed. The law says, " for each case," but it seems 
to me that this comprehends all the parties in the cast. 

I am aware that where there are a nun1.ber of defe.ndants 
and separate judgments for each one en~erecl, that the labor 
of indexing is correspondingly increased, but it is for the 
General Assembly to remedy this by legislation. As the law 
reads, howeve1·, I must answer your question in the negative. 

I have the statement of the clerk of )'ou r cotinty to the 
same question at much greater length. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 
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Constable; Allowance to, For Capture of Person Accused 
of F elOIL)'· 

CONSTADLE; ALLOWANCE TO, FOR CAPTURE 
OF PERSON ACCUSED OF FELONY. 

Attorney General's Office, 
Colmnbus, Ohio, November 22, 1887. 

f. B. /IVorlcy, Esq., Prosecuting Attomcy, Hillsboro, Ohio: 
· DE.\R Silt :-Your letter of the 21st inst. received. I 

have ~xamined the sections of the Revised S;tatutes to which 
you call my attention, and taking section I 309, and con
sidering it in connection with the two preGecling sections 
n1y judgment is that the county commissioners 111ay, in their 
judgment and d iscretion, allow the constable snch stuns as 
they may deem just fo r his services in the capture of the 
person escaping to the ·state of Illinois; provided, however, 
that the ag·gregate stun shall not exceed one hundred dol
lars during the current year. 
. I think tl~is is warranted and the officer appears to have 
acted with due diligence and in good faith, and I feel that 
the matter is in the discretion of the commissioners of the 
county and within the scope of that section. · 

T his being so it is imnecessary to pass upon the ques
tion of an allowanc~ under section 13 ro. 

H the constable claims more than one hundred dollars · . . 
(the limit fixed for the allowance of the commissioners in 
any one year) my conclusion is · that, · under the circm11-
stances, no allowance could be made under section r 310. 

Yours very truly, · 
J. A. KOHLER, 

Attorney General. 
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Physician; How He May Sell .Medicine- Count-y' Commis
sioners; Allowance b')', for Killi1~g of Sheep When Own
er ·is ll Son-Resident of Count)'. 

PllYSICIA~; 110\iV HE :\•IAY SELL MEDICINE. 

Attorney General's Office, 
Columbus, Ohio, November 19, 1887 .. 

J. A.. 1\'ipgcn, lisq., Sccretcrr3' of the Ohio Board of Phar
macy, Chillicothe, Ohio: 
DE,\R Sm :-Yours of November roth, enclosing mine 

of the 5th inst. duly received . 
l will only add that you arc LIIHioubtedly right in your 

opinion that a physician cannot sell medicine in a commercial 
way unless he be a registered pharmacist. 

Yours very truly. 
J. A KOHLER. 

Attorney General. 

COC .\'TY CO:\D.USSIO.\'ERS; r\LLO'vVA.\'CE DY. 
POR l<l'LLING OP SHEEP ·wHEN OW t\ER IS 
A 1\'0~-RESTDE:\'T OP COUNTY. · 

Attorney General's Office. 
Columbus, Ohio. J\ovember 22, r887. 

John Pca.rson, Esq., County C 0111 missioner, M a/let Cree It, 
Ohio: 
DE,\R SIR :-Yours of the 21st inst. received. I presume 

you refer to section 4215 of the Revised Statu tes. The 
language is quite clear and my judgment is, that, under the 
circumstances stated. the damage for the killing of the 
sheep should . upon a proper showing, be paid by the com
missioners of :Medina County. The sheep. it seems. \\'ere in 
fact killed by dogs in Medina County. This settles the mat
ter. T he rcsidei1Ce of the owner unde r the Statute in cjues-
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.Auditor of Count·y; Compensation of, for Performing E:rtra 
S e1-uices. 

·---------- ---

.tion, makes no difference. You had, however, better consult 
'~ith your prosecutit{g attorney, who is your legal adviser. 

Yours very truly, 
J. A . .-KOHLER, 

Attorney GeneraL 

AUDITOR OF COUNTY; COMPENSATION OF, FOR 
PERFORMING EXTRA SERVICES. 

Attorney General's Office, 
Columbus, Ohio, December I. 1887. 

John M . Mama.ra.,E~q., County Auditor, McArthtt'r, Ohio : 
DE.\R Sm:-Your letter duly received. Today I had a 

conversation with Mt:. Kiesewetter, the auditor -of state, re
lating to the matter of your compensation for changing on 
·duplicate, etc., and while it is not officially my duty. to give 
advice, I have nevertheless concluded to say in answer' to 
your letter what my judgment is, and it is that I think the 
·matter of compensation awarded you is properly within the 
discretionary po·wer conferred upon your county commis
sioners and properly payable out of the general expense 
f und of your county . . It seems that you have faithfully 
performed the work. the commissioners were satisfied in re
gard to the amount charged fot: your services and duly or
·dered it to be paid, and the same was drawn by you from the 
county treasury upon their warrant and order. 

Such being the case, I do not think that it woi.tld be 
right or legal that you should pay it back. All of which is 
-respectfully submitted. 

Yours very t ruly, 
J. A. KOHLER, 

Attorney Generat 
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Clerk of C01wty; Tenn of1 Whe1~ Appointed to Fill Vaca~£cy 
- Sec-retary of State; DistributiM of Ohio State Re
ports By. 

CLERK OF COUNTY ; TERM OF, vVHEN APPOINT
ED TO FILL VACANCY. 

Attorney General's Office, 
Columbus, Ohio, December 2, 1887. 

J oh~£ P. Bailey) Esq.1 Prosecuting Attorney) Ottawa1 Qhio: 
DE.\R Sm :-Your letter received and contents noted. A 

vacancy having been created in the office of county clerk, 
by death, it is the duty of the commissioners to make an ap
pointment to fill the vacancy, under section 1240, Revised 
Statutes. The person so appointed will hold the office until 
the next regular election in November, 1888, as provided in 
section II, of the Revised Statutes. 

Yours very truly, 
]. A.. KOHLER, 

Attorney General. 

SECRETA:RY OF STATE; DISTRIBUTION OF OHIO 
STATE REPORTS BY. 

Attorney General's Office, 
Columbus, Ohio, December 2, 1887. 

H on. J. S . RobifiSOI£, Secretary of State: 
DE.\R Sm :-Yours of November 28th received. I have 

examined the act of ~·fay r, 1871, Vol. III, of Revised 
Statutes, p. 867, and my judgment is that it was intended by 
this act to authorize a distribution of the volltmes of the · 
Supreme Court Reports to the counties in case of lost or 
missing volumes. 

It seems to me that the scope of the enactment was not 
to supply whole sets of the reports outright. If such had 
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Elect·ion,· Compensation of Jmiges and Clerks of. 

been the purpose, I doubt not the language of the law would 
have been sufficient!); clear to that end, but the extent to 
which the secretary of state may make distribution is limited 
to cases where it is shown by cei-tificate of the clerk that 
volumes of the reports have been lost, or, .what. is the same 
thing~missing. 

Now in the case presented to you, you are not asked to 
furnish lost or missing volumes, but entirely new sets of 
reports, and it is placed upon the ground that the present 
volumes in the possession of the clerk are practically worn 
out. 

Until the General Assen1bly shall provide that you may 
furnish new sets, under the circumstances stated I will have 
to advise that you have no authority .under this act, to com
ply with the request. 

If this was the rule, you would doubtless have a great 
many applications from Clerks for full and complete sets, 
and it would be somewhat difficult to determine at precisely 
what point of wear and use they shali be considered as prac
tically worn out and be replaced by new and fresh volumes. 
In shorf--I think it is best to adhere to the language of the 
l.aw and limit the new supply to cases where the reports are 
lost or missing. Very respectfully, 

J. A. KOHLER, 
Attorney General. 

ELECTION; COM PEN SA TION OF JUDGES . AND 
CLERKS OF. 

Attorney General's Office, 
Coltimbus, Ohio, December 2, 1887. 

Jacob B·urkha.1·t, Esq., Woodsfield, Ohio : 
DEAR Sm :- Your letter of November 23d received.·· 
T he act of March zr, 1887, Ohio Laws, Vol. 84. p. 217, 

settles the question. J uclges anct" clerks of elections are each 
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Recorder of County~· Removal of Family Does Not D-is
qualify. 

entitled to two dollars per election whether it takes one or . 
more days. The compensation is therefore limited to two 
dollars. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 

RECORDER OF COUNTY; REMOVAL OF FAMILY 
DOES NOT DISQUALIFY. 

Attorney General's Office, 
Columbus, Ohio, Deceinber z, 1887. 

John NI. B1-odricll) Esq.) Prosecnting Attomey) M ar')'Sville) 
0~: ' 
DEAR SIR:- Your Jetter of November z9th received. 

The recorder of your county having been cluly elected, so 
long as he conti11ues to discha1:ge the duties of that office he 
is entitled to hold it. 

I am not ·prepared to say that the removal of his family 
outside the county lines will, under the circumstances, dis
qualify him as such officer. 

Yours very truly, 
J. A. KOHLER, 

Attomey General. 
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Bmplo·yes,· Minors, Employment of in Factor·ies, Etc. 

EMPLOYES; MINORS, EMPLOYN[ENT OF IN 
FACTORIES, ETC. 

Attorney General's Office, 
Columbus, Ohio, December 2, r887. 

The Un·ion Collar and Net Compan')', Da')'ton, Ohio: 
GENTLEMEN :-Yours of November 19th received. You 

are doubtless familiar with the act relating to the employ
. ment of minors, and I have no. power to add or take f rom it.· 
That is a matter entirely for the General Assembly. \Vhethcr 
it is reasonable or not is not for me to determine. 

The request that you make would appear to be entirely 
reasonable and the course you have adopted· heretofore has 
not only been mutually concurred in but is entirely satis
factory to all the parties concerned, and if it were for me 
to detei'mine; I would not interfere to overrule what appears 
to have been the wish and convenience of employers and 
employes, children atid parents included. But as you refer 
the matter to me for legal advice I can simply say that the 
act of the General Assembly (with which you are doubtless 
familiar) settles the question, and until that act is repealed 
or modified, you will have to be governed by it: At all events 
it would not be consistent for me to advise you to disregard 
it. I am with great respect,. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 
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inspector of Wo1'kshops and Factories; Nm11uer of Re,ports 
Chiel is Entitled to. -----------------

INSPECTOR OF WORKSHOPS AND FACTORIES; 
NUMBER OF REPORTS CHIEF I::S ENTITLED 
TO. 

Attorney General's Office, 
Columbus, Ohio, December 2, r887. 

H on. Henry Dorn, Chief li!spcctor ·of W o·rl?shops and Fac
. tories: 
DE,\ R SIR :--<Your letter of November 19th received. I. 

have examined the act passed April 6, r886, (0. L. Vol. 83, 
.p. 65-7) to which you call my attention, and without setting 
forth in detail my reasons, I give it as my conclusion that 
the language of the act authorizes the publication of four 
th~:msancl copies in the English language for the inspector. 

T he subsequent provisions, relating to the printing in 
the German language, has reference . to the distribution of 
ten copies to each member of the General Assembly, and the 
proportion of these.·ten copies to be printed in the German 
language must be ascertained by the secretary of state in the 
manner pointed out in the act. But the number so printed 
cannot. in my judgment, be taken from the number to be 
published for the use of the inspector, to-wi t: Four thousand 
copies. 

I believe this answers your question and I therefore sub
mit the same respectfully without further argument or ex-
planation. · 

Yours very truly, 
J. A. KOHLER, . 

Attorney General. 
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ArnlOI"'J'; Connty Should Pa-'y for Cases in, in Certain Case 
-Publicat·ion; Of Not-ice of Ta.-v Rate. 

ARMORY; COUNT~ SHOULD PAY FOR CASES IN, 
IN CERTAIN CASE. 

Attorney General's Office, 
Columbus, Ohio, December 2, 1887. 

Ross W. Funcll, Esq., City Solicitor, Wooster, Oh-io: 
DEAR Sm :-I have read yottr letter of November zsth, 

and note the opinion therein of the adj utant general upon 
the point suggested by your Jetter. 

My judgment accords with that expressed by him as 
to the right of the city and the duty of the commissioners in 
the premises. · 

I need not give you a detailed opinion but will content 
mysel_f by giving you my judgment in the matter. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 

PUBLICATION; OF NOTICE OF TAX RATE. 

Attorney General's Office, 
Columbus, Ohio, December 13, 1887. 

H'm. H . Dare, Esq., P·rosecut:'-ng Attorney, Tiffin, Oh·io: 
DE.\R SlR :- Yours of December 6th received. I find 

that the question that you ask, in regard to the publication of 
the tax rate has bee1i investigated and in f(\ct decided b)' 
my predecessor in office, l-Ion. James Lawrence. 

H is recorded opinion is that such notice shall be pub
lished in two newspapers. As this opinion sta-nds as a prece
dent, I adhere to it. If more is claimed, the question can be 
submitted to the courts. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 
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Report of Committee Appointed to E.wtmine Report of 
County CoN·m1-issioners. 

REPORT OF COMMITTEE APPOINTED TO EX
AMINE REPORT OF COUNTY COMMISSION
ERS. 

Attorney General's Office, 
· Columbus, December 14, 1887. 

S . A . Court, Esq., P1'osecnting Attom~;,, i\!Icwion, Ohio : 
DEAR Sm :-Absence from the city has prevented me 

from answering your letter until now. 
Under the drcumstances ~tated, the report' submitted 

by the persons appointed by virtue of section 917, of the 
Revised Statutes is illegal and void for the' following rea-. 
sons : 

First-All members of the committee were not notified 
of the meeting for the performance of the work devolving 
upon them. . 

Second-The parties appointed by the judge wen:: not 
duly swon{ before entering upon the discharge of their 
duties. . ... 

I would not advise yoit to file a minoritY" report as this 
might be construed as a recognition of the validity of the 
act of the committee, but vvould refuse entirely to consider 
the committee as a legal one until you are duly notified and 
the persons duly sworn·. Regretting my inability to answer 
you before today, I remain, 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 
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·ra.:r:ation 9{ Property Used for Catholic School Purposes-
lnspe~tor of 1lili11es,· Dttty o{, Regarding Enf01'cement of 
Laws Regarding P·roper Ve·ntilation of M·ines~ 

TAXATION OF PROPERTY USED FOR CATHOLIC 
SCHOOL PURPOSES. 

Attorney General's Office, 
Columbus, Ohio, December 14, 1887. 

A. R . Johnson, Esq., Prosecnting Attorney, J.ronton, Ohio: 
DEAR Sm.:-Your letter of the 12th inst. received. My 

understanding is, that such. school property is not taxable, 
and the auditor of state informs me that such is the rule in 
respect to the property of Catholic schools. 

Yours very truly, 
J. A. KOHLER,. 

Ati:orn~y General. 

INSPECTOR OF MINES; DUTY OF, REGARDING 
ENFORCEMENT OF LAWS REGARDING 
PROPER VENTILATION OF MINES. 

Attorney General's Office, 
Columbus, Ohio, December 14, r887. 

H on: Tl!os. B . Bancroft, Ch-ief' Inspector of Mines: 
DEAR Sm :- Your letter of the 2d inst. received. Also 

correspondence enclosed. 
I have considered your inquiry as to your discretion in 

the premises in the matter of the enforcement of section 298, 
of the Revised Statutes. 

It is clearly apparent that in this particular case there 
a1:e reasons showing that it would be better if the law was 
not applied. This often happens in respect to general laws, 
but the trouble is that you have no law making power. On 
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Com~ty Commissione?'S; Po'wer to Conve·y Real Estate i1~ 
Certain Cases. 

the other hand, you have no authority to suspt:nd the opera
tion of a Jaw in any particular case. This power belongs to 
the General Assembly, and as you are simply an executory 
officer to enforce the Jaws passed by the Legislature·, I do 
not see how you can do otherwise than sec that the law is in 
force. · 

It would be in order at any time to apply to the General 
Assembly for a modification of the act or make such excep
tion thereto as experience may show to be judicious and 
proper. Yours very. truly, 

J. A. KOT-JLER, 
Attorney General. 

COUNTY COMMISSIONERS; POWER TO CONVEY 
REAL EST ATE IN CERTAIN CASES. 

Attorney General's Office, 
Columbus, Ohio, December r4, r887. 

f. E . Elliott, Esq., Prosecuting Attorney. Grce11ville, Ohio: 
DEAR Sm :-Your letter received and inquiry noted. My 

opinion is, upon the stat.emcnt of facts contained in your 
letter, that the commissioners may sell and convey the piece 
of land described. I think. however. before two commission
ers may act in the matter that the vote should be given at a 
meeting when all the commissioners are present, or at least, 
of which there was due notice. In such case a majority 
only may act, and when the sale is made by them in good 
faith for the best interests of the county, they may execute 
a valid conveyance. 

This question is a new one but this is my judgment 
upon the facts you have disclosed to me. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 
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Co'ltnty lnfir·mary,· Dnty of Di?-ectors of, as _to Transfer of 
Lunatic to lnsaue Asylttm-Cotmty Co11t11vissioners,· 
Annual Report of,· How P.nblished. 

COUNTY INFIRMARY; DUTY OF DIRECTORS OF, 
AS TO TRANSFER OF LUNATIC TO INSANE 
ASYLUM. 

Attorney General's Office, 
Columbus, Ohio, December 20, r887 .. 

1'. !. Lease, Esq., Snperinte11dent of Infinnary of Seneca· 
Connt'y, Tiffin, 0 hio: • DEAR Sm :-Your letter of the 16th inst. received. 
·while I have no authority granted me by the statutes 

to give you an official opinion, on the inquiry presented, and 
the matter should perhaps, be submitted to your prosecuting 
attorney, I wou ld give it as my private opinion that it is the 
duty of the directors of the county infirmary to transfer the 
lunatic fi'om the infirmary to the asylum. 

The above opinion is based entirely on the brief state
ments of facts contained in your letter. I think if there is 
any further question as to whose duty it is to make such 
conveyance, you had better consult the legal adviser of COt\11-

ty officers. 
Yours very truly, 

J. A. KOHLER, 
Attorney General. 

COUNTY COMMISSIONERS; ANNUAL REPORT 
OF; HOW PUBLISHED. 

Attorney General's Office, 
Columbus, Ohio, December 20, 1887. 

Robt. C. Miller, Esq., Prosecuting Attorney, Washington 
C. H., Ohio: 
DEAR Sm :-Your letter of the I 7th inst: received. 
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0 hio Penitentiary; Detention of Convict After E:vpirat-ion 
of Term as an ''Habitual Crim-inal." 

Fi rst-I . think the publishing o( the report of your 
county commissioners in the manner indicated in your letter 
would be a substantial compliance with the Statutes. 

Second-In my opinion, the report above referred to 
must be published as .filed and any abridgment or revision of 
the same is not contemplated by law and is not permissible. 

Yours very truly, 
.J. A. KOHLER,' 

Attorney General. 

OI-HO PENITENTIARY; DETENTION OF CONVICT 
AFTER EXPIRATION OF TERM AS A~ 
"HABITUAL CRIMINAL." 

Attorney General's Office, 
Columbus, . Ohio, December· 20, 1887. 

Hon. E . G. Coffin, Warden of Ohio Penitentiary : 
DeAR Sm :-Yours of December 7th is before me. 
I have g iven the question which you present considera

tion. and, indicated in my oral opinion to you, when the 
matter was fi rst brought to my attention, my judgment is, 
that a prisoner who is serving a third tenri sentence, cannot 
be detained in the penitentiary after his term of sentence .ex
pires unless such detention and finding of fact by the court 
is made a part of the sentence. 

T he reason . for this I will briefly state, inasmuch as 
you sug-gest that the board of managers differ somewhat 
in opinion as to the law. Neither the board of managei·s, nor 
the war~len has any judicial function 9r .power. T hey are 
executive officers. W hen a prisoner is sent to the penitentiary 
for the third time. he is to be regarded as an ' 'habitual pris
oner," but in point of fact he may have served one terni in 
one state and another term in another. state, and be sent for a 
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County Surveyor; Compensation of Assistants to, Ao D-is-
tinction Between Surveyor aml Engineer Contemplated 
i1~ Sectio11.s 4454, and. 4494· 

third term in Ohio. Now in the absence of a tinding by the 
court who is to determine the matter ? T he prisoner whose 
tenn has expired is certainly entitled to a hearing as to 
whether he has been p t:eviously sentenced or not. In short, 
I do not think that the warden and board of managers can 
determine this question and that they can detain a prisoner 

·after his term has expired by merely charg111g him with 
having previously served two terms. I doubt very much 
whether a court of competent juri.sdiction could render a 
sentence for such life imprisonment as is indicated in the 
act, without a due and regular presentment and an oppor
tuni.ty gi vcn the accused to defend ; but this question is not 
be.fore me and it is not necessary that l should record an 
opinion on the question . 

I will, therefore, answer your question ln the negative. 
Yours very truly, 

J. A. KOHLER, 
Attorney- General. 

COUNTY SURVEYOR; COivfPENSATION OF AS
STSTANTS TO, NO DISTINCTION BETWEEN 
SURVEYOR AND ENGINEER CONTEMPLAT
ED IN SECTIONS 4454, AND 4494· 

Attorney General's Office, 
Columbus, Ohio, December 21, 1887. 

A. L. .~weet, Esq., P·rosecuting Attomey, V a.n f;Vert, Oh·io: 
Df!:i\1.~ SIR :-I have' examined the questions embraced 

in your six interrogations, and from the somewhat hasty ex
amination I have made will answer as follows: 

Fi rst-~o provision is made for assistants under sec
tion 4500, except the phrase "all other hands necessary." 
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Co~tnty Surveyor,· C ompensat·ion of Assistants to, No D·is
tinction Between Sm·ve')/01' and Engi1·~eer Contemplated 
i11 Sections 4454, and 4494· 

This ·evidently does not reier to engineers' or surveyors' 
deputies; but an engitieer or surveyor may appoint a deputy 
or assistaJ)t competent to do the work for such engineer ot 
surveyor, and for this service the latter may receive tbe sum 
of four dollars per clay-the principal may- but the'au1ount 
pai<;l to the age.nt is a private matter. I think this ·also covers 
yonr second inquiry. 

Second...:_I can see no distinction between county sur
veyor and engineer under section 4454, either may be ap
pointed and I think the same rule governs. 

Third-If the county sur~eyor receives . the appoint
rnent he may appoint his deputy to do the work, and for this 
he may charg'e four dollars per clay, the work of the deputy 
is in fact the work of his principal; and he sta11ds in the 
place of his principal. , 

Fourth- I do not see how, under section 4494, in · the 
business prp.Videcl fo r under section relating to county 
ditches, and· so fa r as charges are concerned, the surveyor 
stands on a different footing from or has an advantage over 
an engineer who receives the appointment. A surveyor may 
employ his deputy to do the work and an engineer, being 
otherwise engaged, may employ a competent person to act 
for him. 

T here is nothing personal in the work that imperative
ly requires the personal service of the engineer or surv~yor. 

What either does by another competent to do it. is the 
act of the principal for which he may receive the compensa
tion provided by law. T he amount charged by such deputy 
or agent lies between him and his principal. With this the 
commissioners have nothing to do. I think this answers 
your last incfuiry also. r believe I have covered all your in
quiries and given you my best ju~gment. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 
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Dow Liquor Law; Payment of F-unds Into Township Ftmd 
·in Certa1)~ Case-Election of htdge of the Court of Com,
'/1/0n Pleas,· Va.tidity of- ·in Certain Cas~. 

DOVl LIQUOR LAW; PAYMENT OF FONDS INTO 
TOWNSHIP FUND IN CERTAIN CASE. 

Attorney General's Office, 
Columbus, Ohio, December '23, 1887. 

T. K. Dissette, Esq., Assista-nt P1·osecuting Attohwy, Cleve
land, 0 hio: 
DEAR -SIR:-Yours ·of December 19th duly received. 
I have duly considered your statement regarding the 

proper distribution of the Dow Law fund in' the to\vnship 
of East Cleveland. 

Your statement shows that the village of Glenville has 
no poor fund; that the township in which Glenville is situ
ated has a poor fund and in fact takes care of all the paup
ers of said township-including those of the village of Glen
ville. Under the circumstances my conclusion is that your 
advice in the premises is correct, viz. : That the money 
should go to the poor· fund of the township. 

As I am extremely -busy at this season of the year, I 
' know you vvill pardon me for not 'writing out a longer opin
ion, but I think I have covered your question. 

Yours very truly, 
' J. A. KOHLER, 

Attorney General. . 

ELECTION OF JUDGE OF THE COURT OF COM
MON PLEAS; VALIDITY OF IN CERTAIN 
CASE. 

Attorney General's Office, 
Colu~11bus·, Ohio, January II, 1888. 

Hon. 1. B. Foraker, Governo1· of Gh1:o: 
Sm :-Your letter of the 3 rst ult. enclosing certificate of 

election of Frank Davis to the office of Judge of the. Court 
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Election of Judge of the Conrt of Com/liOn Ptcas; Val-idity 
of, .in Ce1'tain Case. 

of Common P leas and requesting an opinion touching the 
legality of said election received. 

I have examined the question presented with some care. 
The act creating this judgeship was passed March 26, 1883, 
Vol. So, 0 . L., p. 76. It is expressly provided that the term 
of office of the person elected shall begin on the 15th day 
of October. 1883, and continue for the period of five yea rs. 
The second section of. the act provides that all elections 
therefor shall be held on the second Tuesday of October 
next preceding the expiration of the term of office. It is vet'y 
queer that the second Tuesday of October was fixed as the 
<lay of election for the reason that at that time the general 
state election, including the election of judges of Common 
Pleas Court, <tccording to lcnv the act then in force, was held 
on the second Tuesday of October. Unde r the recent amend
ments of the constitution and the act passed March 24th, 
1886, Vol. 83. Ohio Laws, p. 35, entitled : "An act to amend 
sections 2978 .and 2979 of the Revised Statutes of Ohio,'' . 
this has been-·changed and judges of the Court of Common 
Pleas are elected on the first Tuesday after the fi rst Mon-
day in :\ov~mber. ' 

The election of a judg-e under the special act passed 
i\larch 2G, 1883, was provided for by making the general 
election Jaws applicable thereto, · but no machinery is now 
provided for holding an election in October. The object and 
P\lrpose of amending the constitution mid law:; vvi.ts to re
lieve the people of the necessity of holding two elections in 
the same year, and hence the officers formerly elected in 
October are now elected in November. 

I am very clearly of the opinion that the election of 
Davis as Judge of the Court of Common Pleas, held on the 
8th day of November last, was in all respects regular and 
legaL and that the objection made that the election should 
have been held on the second T uesday of October, as pro
vided in the original act of r883, cannot be sustained. See 
E. D. Sawyer vs. The State ex rei: Morton 1'. Horr,, Su
preme Court, Oct. r l, r887, Law Bulletin No. 19, p. 293. 
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Election of School .D-irectors in Certain Case. 

I find a newspaper report of the case of the State of 
Ohio . ex rei. Thomas B. Barrett vs. W. 1-I. Barbee, sheriff, 
appended to the clerk's certificate before me. I think this case 
is not in point. The decision of the court in that case 
stands upon a different state of facts. In that case 
the court held that section 2978, amended in VoL 83, Ohio 
Laws, does not apply: In this case I think it does apply. 

Very respectfully, 
. . J. A. KOHLER. 

Aftorney General. 

ELECTION OF SCHOOL DIRECTORS IN CERTAIN 
CASE. 

Attorney General's Office, 
· Columbus, Ohio, · J ':nuary 9, r888. 

A . R . Johnston, Esq., Prosecuting Attorney, honton, Oh,io: 
DE.\R Sm :-Yours of _the 26th ult. duly received. 
I have had but little time to examine the important 

question to which you call my attention, but I am of opinion 
that the last election ordered by the board and when the 
time of office was properly designated, should be respected. 
I believe the will of a majority of the voters, as expressed at 
the election, should govern. 

Yours very tt'uly, 
J. A. KOHLER, 

Attorney General. 
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State Board of Health,· Compei!Sation of Members of. 

STATE. BOARD OF HEALT.l-!; COMPENSATION 
OF MEiVIBERS OF. 

Attorney General's Office, 
Columbus, Ohio, November II .. 1887. 

T. H. Becl~wi.th, M. D., ·111/einber of Ohio State Boiti'd of 
Health, Cleveland, Ohio: ·. 
DEAL{ SIR:-Yours of the 9th received. 
In estimating the time for which you receive conipen

sation, the time occupied in coming and going to and 'from 
your place of residence is included. . 

You were in· session two days, · as I understand it, and 
instead of taking l'riday next after your meeting, you left 
T hursday night, after adjournment, and reached ·home iate 
that night. I don't think the spirit of the Jaw requires that 
you should leave at night in order to save one day's time. 

lV(y judgment therefore is, that your claim is right and 
. that you shotlld be allowed compensation for three days. 

Yours very tmly, · 
J. A. KOHLER, 

Atton.H::y General. 

STATE BOARD 01' HEALTH; COMPENSATIQN 01' 
MEMBERS OF. · 

Attorney General's Office, 
Columbus, Ohio, January 9, r888. 

T: C. Hoover, i\1!. D., Member of State Board of H calth, 
Colu111bus, Ohio: 
DEAR SI.R :~Yours of December 14, r887, duly received. 
I have considered the question which you present. 

to.uching the per diem of. members of your board and frac-
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tious of a day. lt seems to me that"there should be but little 
question about a matter of this kind. 

:i\'Iembers of the board, in presenting their account for 
time occupied in the service of the State, should be guided 
by the same rule, that would be applied in making out an 
account for professional services against an individual. It 
is difficult to lay down any precise rule. In the opinion here
tofore rendered to' Doctor Beckwith on the subject I in
tended to give a liberal construction, and it seemed to me 
that a member coming ·from a distance to attend a meeting 
of the board, after attetiding such meeting during substan
tially the whole of one day, that he would not be obliged to 
leave at a late hour at night to reach ho111e in order to save 
the expense of another clay; but where the business of the 
board in fact ends at such an hour in the clay that he could 
leave for his home without traveling to a late hour in the 
night, 1 think it would be reasonable to expect him to do it. 
I do not name any hour, but will leave that question to be 

· determined by what is the ordinary practice of physicians 
· in their accounts with their patients. 

Yours very truly, 
J. A. KOHLER, 

Attorney General. 


