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Second, that if said agricultural society lease these fairgrounds with the knowl
cd!!:c of their contemplated usc by the lessees, for holding automobile races, and the 
patrons of the races arc injured as a direct and proximate result of patent defects in 
the premises themsclvl's, or by reason of latent defects in said premises, which by 
the use of reasonable care might have been discovered and guarded against, the agri
cultural society would be liable in damages for such injuries. 

Third, the county of Auglaize would not be liable for injuries received by patrons 
of fairs conducted by the Auglaize County Agricultural Society or by patrons of the 
lessees of said Auglaize County Agricultural Society. 

2184. 

Respectfully, 
EnwARD C. Tummn, 

Attorney General. 

COUllT-SUSPENSJON OF SENTENCE-NO INHERENT AUTHORITY 
• AFTER TEIU1-SPECIFIC CASE. 

SYLLABUS: 

1. TVhere a co~rt, in passing sentence in a criminal case, has acted under a misap
prehension of the facts necessary and proper to be known in fixing the amount of the pen
alty, it may, in the exercise of judicial discretion, and in furtherance of justice, at the 
same term, and before the original sentence has gone into operation, or any action has been 
had upon it, revise and increase ar diminish such sentence within the limits authorized by 
law. 

2. Courts do not possess inherent power to suspend the execution of sentences im
posed in criminal cases, except to stay the sentences for a time after conviction for the pur
pose of giving an opportunity for a motion for a new trial or in arrest of judgment, or dur
ing the pendel!CY of a proceeding in error, or to afford time for executiz·e clemency. 

3 .. In the enactment of statutory prol'ision dealing u·ith the su.~pension of sentences 
in criminal cases, it will be presumed that the Legislature has exhausted the legislative in
tent in that respect and that it has not irdendcd the practice to be followed in such cases to 
be extended further than the plain import of the statutory provisions. 

4. The pr01•isions of Section 1 OGG, General Code, relating to the power of jul'enile 
courts to graut conditional suspwsion of sentuzces in jul'enile cases; of Section 13010, 
General Code, relatiug to conditional suspeusion of sentences in non-support cases; and 
of Section 13706 aud related sections of the General Code, permitting the suspension of 
the imposition of sentences in criminal cases generally, are exclusiz·e, and trial courts in 
Ohio are without pou-er to grant suspensions of the execution or imposition of sentences 
except as may be authorized in one of these sections, or in the sCl'cral sections, relating to 
the suspension of the execution of sentences during error proceedings. 

5. lVhere a person convicted of operating, while intoxicated, a motor vehicle on the 
public streets or highu·ays, is sentenced to pay a fine and costs and to be impr·isoned in the 
county jail for a definite period of time, and such sentence has been carried into execution 
to the extent of committing such person to the cowdy jail, the trial court is without pou:er 
and jurisdiction to suspend so much of the jail sentence as remains unserved and release 
the prisoner, upon payment of the fine and costs. 
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CoLtcliD<R, Omo, Jtme I, 1!:128. 

Hos. JoHs K. FiAWYERs, JR., Prosecuting Allomcy, Woodsfidd, O!tio. 

DEAR Sm:-This will acknowledge receipt of your communication of recent date, 
which reads in part as follows: 

"A question has arisen on which I dC'sire your opinion. A conrrC'te ex
ample of the problC'm is a case', for instance', whC'rC'in the trial court srntC'ncC's a 
party-say for opNating a motor vehicle while intoxicatc•d-to pay a fine 
and to be imprisonrd in the county jail for a dC'finitc period of time. The 
entry to that effect is made and journalized and after the party starts upon 
his jail sentence, the court, for good cause shown, desires to suspend the jail 
sentence and release the prisoner upon payment of fine and costs. Can the 
trial court, under the present state of law, suspend the jail sentence in part, 
or the remainder of it, and release the prisoner? 

In other words, can a trial court now suspend a sentence as was done 
under the facts in the case of Antonio vs. Milliken, 9 Oh. App. 357. This 
case was decided under Section 13711 of the General Code as it stood before 
the amendment of 1925. Since Section 13711 has been amended, can a court 
legally suspend part of a jail sentence after the prisoner once begins serving 
his time or is a court limited to suspension of the imposition of sentence under 
Section 13706 and, if the sentence is once imposed, is the court's power to sus
pend the sentence taken away?" 

The sentence having been imposed, I assume from the context of your letter that 
it was a valid sentence, and that it has been carried into execution to the extent of 
committing the defendant to the custody of the sheriff of the county, as provided in 
Section 1371G, General Code, which reads as follows: 

"'Yhen a person convicted of an offense is Eentenced to imprisonment 
in jail, the court or magistrate shall order him into the custody of the sheriff 
or constable, who shall deliver him, with the record of his conviction, to the 
jailer, in whose custody he shall remain, in the jail of the county, until the 
term of his imprisonment expires or he is othenYise legally discharged." 

You say the court now desires to modify that sentence by a suspension of so much 
of the sentence to imprisonment as remains unserved, on condition that the defendant 
pay the fine and costs imposed, and you desire to know if the court may do so under 
~el~. · 

Bishop's X ew Criminal Procedure, Vol. 2, Section 1298, states the general rule thus: 

"The power of the court to alter its docket entries and records during the 
term wherein they are made, includes the right within such time to revise, 
correct, and change its sentences, however, formally pronounced, if nothing 
has been done under them. But steps taken under a sentence-for example, 
a substantial part execution thereof-will cut off the right to alter it, even dur
ing the term. And with the expiration of the term the power expires." 

In support of the text, supra, the author cites Lee vs. Stale, 32 0. S. 113, decided 
m 1877, the first branch of the syllabus of which reads as follows: 

"Where a court, in passing sentence for a misdemeanor, has acted under 
a misapprehension of the facts necessary and proper to be known in fixing 



1332 OPINIONS 

the amount of the penalty, it may, in the exercise of judicial discretion and 
in furtherance of justice, at the same term, and before the original sentence 
has gone into operation or any action has been had upon it, revise and in
crease or diminish such sentence within the limits authorized by law." 

ln the opinion by Judge Johnson it was said as follows: 

"The single question is, had the court the power to revise and increase 
its judgment, at the same term before any part of the fine and costs had been 
paid, and before any steps had been taken to execute it? 

That this power exists, is settled by a long line or" decisions of the high
est authority. 

It is said by Lord Coke (Co. Litt. 260a) that, 'during the term wherein 
any judicial act is done, the record remaineth in the breasts of the judges 
of the court, and in their remembrance, and therefore the roll is alterable 
during that term, as the judges shall direct; but when that term is past, 
then the record is in the roll, and admitteth of no alteration, averment or 
proof to the contrary.' 

In 1 Chitty Crim. Law, 722, the rule is stated thus: 'In cases of mis
demeanors it is clear that the court may vacate the judgment before it becomes 
a matter of Iecord, and may mitigate, or paEs another, even when the latter 
is more severe; and the justices at ses<ions have the same power during the 
Ee3sion, because it is regarded only as one day.' 

The power has been often exercited both in England and in this country 
in numerous cases. Regina vs. Fitzgeral, 1 Salk. 401; The King vs. Price, 
6 East. 327; The King vs. Justices, 1M. & S. 444; Darling Vf. Gurney, 2 Dowl. 
Pr. U. 101; Commonwealth vs. Weymouth, 2 Allen, 144; The Stale vs. Harrison, 
10 Yerker, 542; Miller vs. Finkle, 1 Parker C. 374; Matter of ;\Iason, 8 :Mich. 
70; Jobe vs. The State, 28 Geo. 235; Cheang-Kee vs. United States, 3 Wall. 
320; Basset vs. United States, 9 Wall. 39; Bishop Crim. Procedure, Section 1123. 

In Basset vs. United States the court goes much farther than is required 
in this case. 

It was there held, that after a sentence to jail upon plea of guilty, and 
after the prisoner was committed and was serving out his sentence, the court 
might for good cause, at the same term, set the sentence aside. 

* * * 
The power to revise judgments of the same tertn, and, before execution 

has commenced, to correct errors and mistakes is necessary for the protection 
of the defendant, as well as the public, and may be exerei,ed as well in his 
favor as against him, when the court has been misled by mistake or fraud." 

The syllabus in the case of Weber vs. State, 58 0. S. 616, decided June 24, 1898, 
reads: 

"In a criminal case the court has the power to suspend the execution 
of the sentence, in whole or in part, unless otherwiEe provided by statute; 
and has power to set aside such suspension at any time during the term of 
court at which sentence was passed. ·whether such su;;pemion can be Eet 
aside at a subsequent term is not decided." 

The court in the per curiam opinion, among other things, ~aid: 

"The power to stay the execution of a sentence, in whole or in part, in 
a criminal case, is inherent in every court having final jurisdiction in such 
cases, unless otherwise provided by statute. " * *" 
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In the case of llfadjorous vs. State, 113 0. S. 427, decided October 20, 1925, the 
question of the validity of Section 6212-17, General Code, which is the section of the 
Crabbe Act fixing penalties for violations thereof and specifically prohibiting the 
remission of any portion of a fine or the suspension in whole or in part of any sentence 
imposed in a case involving the violation of such act, was presented; and the court 
held in the syllabus: 

"The prohibition against remission of fines and suspension of sentence 
provided in Section 6212-17, General Code, is a valid exercise of legislative 
power and does not invalidate the operative provisions of that section." 

While upon the facts presented in the above case, it was unnecessary to hold 
(and it W!J,S not so held in the syllabus), that in the absence of statutory enactments 
conferring such power, trial courts do not inherently possess the power to suspend 
the execution of a sentence in a criminal case and place the defendant upon probation, 
and while the case of Weber vs. State, supra, was not expressly overruled, in view of 
the holding of the Supreme Court of the United States in the case of Ex parte United 
States, 242 U. S. 27, and the language of Chief Justice Marshall's opinion with refer
ence to this United States Supreme Court case, it would seem that the law laid down 
in the Weber case, is no longer the law of Ohio. I espec~ally direct your attention 
to that part of the opinion in the Madjorous case underscored in the following: 

"* * * in the case of Stat~ vs. Whiting, 83 Ohio St., 447, 94 N. E., 
1116, this court overruled exceptions of the prosecuting attorney to the 
Common Pleas Court of Summit County, and, while it is an unreportoo case 
in this court, it is stated in the brief of counsel·that a judgment was sus
pended by the Common Plea~ Court of Summit County, and it was clearly 
stated in the journal entry that the suspension was not under the authority 
of 'An act to provide for probation of persons convicted of felonies and mis
demeanors' (99 Ohio Laws, p. 339), but under the claimed inherent authority 
on the part of courts to suspend sentences. That case not having been 
reported, and no reasons having been given for the court's conclusions, we 
are, of course, not able to determine what was in the mind of this court in 
rendering that decision. 

It is quite certain that there has been a very extended practice prevailing 
with trial judges in Ohio to place convicted persons upon probation, and 
there seems to be a general sentiment in the bench and bar that such authority 
does exist without statutory warrant. We believe, however, that this case is 
the first one to present a serious issue that such authority is inherent in the 
court aml tha~ such authority is beyond the power of the Legislature to 
deny. Surely the case of Weber vs. State, supra, conclusively infers, if it does 
not directly state, that the Legislature does have power over suspensions. 

The Supreme Court of the United States in Ex parte United States, 242 
U. S., 27, 37 S. Ct., 72, 61 L. Ed., 129, L. R. A., 1917E, 1178, Ann. Cas., 
1917B, 355, had under consideration a case where the judge of the district 
court for the northern district of Ohio had pronounced a sentence of imprison
ment and then suspended the execution of the sentence during good behavior. 
Thereupon a suit in mandamus was brought to compel the judge to vacate the 
order of suspension. The writ was allowed, and Chief Justice White, de
livering the opinion of the court, made a searching inquiry into the inherent 
power of courts in the matter of suspensions of criminal sentences. This de
cision was rendered in 1916, which was long after the time of the decisions of the 
Weber and Whiting cases by this court, and, while the federal Constitution 



1334 OPIXIONS 

and statutes do not define the procedure governing the trial of criminalP 
for violation of state statutes, it must be admitted that the inherent powers of 
a state court are in no wise different from the inherent powers of a federal 
court. TVhalez-er daclaratz:ons may hare been made by this court prior to the 
time of the decision of the United States Suprwze Court in Ex parte United 
States, supra, it is certainly not desirabl~ that this court should seek to maintain 
a position concerning the inherent powers of the court different from that declared 
by the Suprem~ Court of the United States. In the trial of offenses against 
criminal laws the f~deral courts haz•e such powers only as exist 1mder the Con
stitution and the laws of Congress, and the state courts hare such powers only 
as exist under the state Constitutions and the laws enacted by the slate Legislatures. 
The Constitution of Ohio creates courts of common pleas, but does not de
fine their jurisdiction. * * * It should r.,equire no argument to show that 
if the jurisdiction can be either conferred or uithhcld by the Legislature, that ju
risdiction can also be limited or controlled by conditions at the will of the legis
lative power. It seems clear enough that in conferring 11pon the Legislature 
the power to fix the jurisdiction of courts of common 71leas such power included 
the further power to establish the practice and procedure, and to make such lim
itations and impose such conditions upon the jurisdiction as the Legislature 
might see fit. It is apparent that many mistaken notions hare prerailed in the 
past concerning the so-called inherent powers of courts. All power is inherent 
in the people, and the courts hare such power as has been conferred by the Con
stitution and statutes. Chief Justice \Yhite, at page 41 (37 S. Ct., 74) of the 
case above referred to, has used some very pertinent language: 

'Indisputably under our constitutional system the right to try offenses 
against the criminal laws and upon conviction to impose the punishment 
provided by law is judicial, and it is equally to be conceded that in exerting 
the powers vested in them on such subject, courts inherently possess ample 
right to exercise reasonable, that is, judicial, discretion to enable them to 
wisely exert their authority. But these concessions afford no ground for 
the contention as to power here made, since it must rest upon the proposi
tion that the power to enforce begets inherently a discretion to permanently 
refuse to do so. And the effect of the proposition urged upon the distribu
tion of powers made by the Constitution will become apparent when it is 
observed that indisputable also is it that the authority to define and fix the 
punishment for crime is legislative and includes the right in advance to bring 
within judicial discretion, for the purpose of executing the statute, elements 
of consideration which would be otherwise beyond the scope of judicial au
thority, and that the right to relieve from the punishment, fixed by law 
and ascertained according to the methods by it provided, belongs to the ex
ecutive department.' 

This reasoning applies with conclusive force to the caFe at bar. ::\Iuch 
more appears in the opinion of Chief Justice \\'hite to the mme effect. In 
a complete review of the authorities he has not overlooked the case of Weber 
vs. State, supra, and it is referred to as the declaration of a power exist.~g 
'because of a practice long prevailing.' It is apparent, however, that no 
practice, however long continued in the trial of criminal offenses, can have 
the binding force of law. The Legislature of Ohio has made a limited pro
vision in such matters, whieh provision will be found in Sections 13706 to 
13715, inrlusive, General Code. In thoEe sections certain provision is made 
for placing prisoners upon probation, and certain exceptions are made thereto 
in the same chapter. Section 6212-17, General Code, is merely an additional 
exception to the general provisions of Section 13706, General Code. The 
Legislature has the power to fix the jurisdiction of the trial courts. It has 
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the power to define crime:; and misdemeanors. It has the power to provide 
the procedure, and the unlimited power to fix conditions and limitations 
upon definitions of crimes and upon provisions for practice and procedure. 
In short, it has the power to give and the power to take away. It has given 
power in the matter of probation of prisoners in Section 13706, and it ha;; 
made exceptions thereto in ~ections 13707, 13708, and 6212-17. 

It would be unprofitable to discuss the many cases cited in the briefs 
of counsel, as we think the best authority upon this ~;;ubject is the very well
considered opinion of Chief Justice White, in which he reviews and discusses 
the leading cases at length and reaches the conclusion that the courts do nat 
possess the inherent power to suspend a sentence in a criminal prosecution, 
except to stay the sentence for a time after conviction, for the purpoFe of 
giving an opportunity for a motion for a new trial or in arrest of judgment 
or during the pendency of a proceeding in error. The Ohio Legislature ha!Jing 
dealt with the subject, and having made certain provisions' and certain exceptions 
thereto, it will be presumed that the Legislature has exhausted the legislative in
tent, and that it has not intended the practice to be extended further than the yJlain 
import of the statutes already enacted. The well-known maxim, expressio unis. 
est exclusio alterius, applies." (Italics the writer•'s.) 

In the case of Ex parte United Stares, 242 U. S. 27, 61 L. Ed. 120, 37 Sup. Ct. 
Rep. 72, L. R. A. 1917E, 1178, the third paragraph of the headnotes reads: 

"A Fe:leral district court exceeds its power by ordering that the execu
tion of a sentence to imprisonment imposed by it upon a plea of guilty be 
suspended indefinitely during good behavior upon consideration wholly ex
traneous to the legality of the conviction." 

In the opinion Mr. Chief Justice White, after laying down the proposition stated 
in the excerpt from his opinion, quoted with approval by Chief Justice :\Iarshall in 
that part of the opinion in the Madjorous case above set forth, continued in part as 
follows: 

"The proposition might well be left with the demonstration which re
sults from these considerations, but the disregard of the Constitution which 
would result from sustaining the proposition is 'made, if possible, plainer by 
considering that, if it be that the plain legislative command fixing a spc.
cific punishment for crime is subject to be permanently set aside by an im
plied judicial power upon considerations extraneous to the legality of the 
conviction, it would seem nece~sarily to follow that there could be likewise 
implied a discretionary authority to permanently refuse to try a criminal 
charge because of the conclusion that a particular act made criminal by Jaw 
ought not to be treated as criminal. And thus it would come to paEs that the 
possession by the judicia,] department of power to permanently refme to en
force :tlaw would result in the destruction of the conceded powers of the other 
departments, and l10nce leave no law to be enforced. 

¢: * ¢ 

While it may not be doubted under the common law as thus stated that 
courts possessed and asserted the right to exert judicial diserction in the en
forcement of the law to temporarily SlL'ipcnd eithCT the imposition of Fen
tence or its exm:ution when imposed to the end that pardon might be pro
cured, or that a violation of law in other respects might be prevented, we 
are unable to perceive any ground for sustaining the proposition that, at 
common law, the courts possessed or claimed the right which is here insisted 
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upon. Xo elaboration could make this plainer than does the text of the 
passages quoted. It is true that, owing to the want of power in common-law 
courts to grant new trials, and to the absence of a right to review convictions 
in a higher court, it is, we think, to be conceded (a) that both suspensions of 
sentence and suspensions of the enforcement of sentences temporary in char
acter were often resorted to on grounds of error or miscarriage of justice which, 
under our system, would be corrected either by new trials or by the exer
cise of the power to review; (b) that not infrequently where the suspension 
either of the imposition of a sentence or of its execution was made for the pur
pose of enabling a pardon to be sought or bestowed, by a failure to further 
proceed in the criminal cause in the future, although no pardon had been 
sought or obtained, the punishment fixed by law was escaped. But neither 
of these conditions serve to convert the mere exercise of a judicial discretion 
to temporarily suspend for the accomplishment of a purpose contemplated 
by law into the existence of an arbitrary judicial power to permanently re
fuse to enforce the law." 

The Chief Justice then considered the contentions in favor of the inherent power 
of the cou,rt to suspend, to the effect that the power claimed had been recognized by 
decisions of state courts and of "Gnited States courts of original jurisdiction to such an 
extent that the doctrine was to be considered as not open to controversy, and that, in 
both the State and Federal courts, over a very long period of time, the power there 
asserted had been exercised, often with the express, and constantly with the tacit, 
approval of the administrative officus of the State and Federal governments, and had 
been also tacitly recognized by the inaction of the legislative department during the 
long time the rractice had prevailed, to such an extent that the authority claimed had 
in practice become a prrt of the administraticn of criminal law, both State and Federal, 
not subject to be questioned or overthrown because of mere doubts of the theoretical 
accuracy of the conception upon which it is founded, and said in part as follows: 

"Coming first to the state courts, undoubtedly there is conflict in the 
decisions. The area, however, of conflict, will be narrowed by briefly stat
ing and contrasting the cases. * * * 

* * * 
Leaving aside the question of the asserted duty to sustain the doctrine 

because of the long-established practice, which we shall hereafter consider, 
we think it clear that the long and settled line of authority to which we have 
previously referred, denying the existence of the power, is in no way weakened 
by the rulings which lie at the basis of the cases relied upon to the contrary. * * * 

* * * 
So far as the courts of the "Gn,itecl States are concerned, it sufficrs to say 

that we have been referred to no opinion maintaining the asserted power, and, 
on the contrary, in the opinion in the only case in which the subject was 
considered, it was ell:pressly decided the power was wanting. United States vs. 
Wilson, 46 Feel. 748 (1891). It is true that in the District of Columbia the 
existence of the power was maintained. Miller vs. United States, 41 App. 
D. C. 52 (1913). But the unsoundness of the grounds upon which the conclusion 
was based is demonstrated by what we have previously said; * * " 

* * * 
* * * we can spe no reason for saying that we may now hold that 

the right exists to continue a practice which is inconsistPnt with tbe Consti
tution, since its exPrcise, in the very nature of things, amounts to a refusal 
by the judicial powPr to perform a duty rcstinj.!; upon it, and, as a consPquencc 
thereof, to an interference with both the legislative and executive authority 
as fixed by the Constitution. * * *" 
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Before leaving the quPstion as to whether or not trial courts in Ohio inherently 
possess the power to suspPnd sPntenrPs in criminal rasPs, it might be profitabiP to rp
vicw the opinions of the lower courts of this state on this qupstion. 

In the case of In re Clara Lee, 3 0. X. P. (X. fl.) 533, 16 Ohio S. & C. P. Dec. 250, 
decided OctDber 6, 1005, Judge Dillon, of the Court of Common Pleas of Franklin 
County, Ohio, held as follows: 

"In the absence of a statutory enactment to the contrary, the power of a 
court to suspend execution of sentence during good behavior, or to revoke 
such suspension, is not impaired or limited by the passing of the term in 
which the suspension was made." 

This opinion was not followed by Judge Kinkead of the same court, who, in the 
case of State of Ohio vs. John Radcliffe, 18 0. N". P. (X. S.) 273, 26 0. D. 87, decided 
October 9, 1915, held as follows: 

"The court has no inherent power to suspend sentence in a criminal 
case. That doctrine belongs to the common law which was never in force in 
Ohio on the subject of crimes and procedure. The power now given by statute 
to suspend sentences in certain cases is to be construed as a limitation of power 
as well as the conferring of power." 

In the opinion, after referring to the cases of Weber vs. State and State vs. Whit
ing, supra, Judge Kinkead said in part as follows: 

"Decisions of courts derive their value as controlling authority from 
the reason and logic of the conclusion. In the per curiam report and the un
reported decision there is nothing but the bare conclusion unsupported by 
any statement of the reason or grounds therefor. It is merely held that the 
court has inherent power to suspend a sentence unless· otherwise provided." 

After reviewing a number of cases touching the question presented, he continued: 

""~e have reviewed some of the authorities bearing on the question. The 
suggestions contained in views expressed shows that the trend of opinion 
and better reason is against the exercise of such power. It seems entirely 
clear that basic reasons underlying the common law rule are inapplicable to 
the conditions under the Constitution and statutes touching judicial juris
diction and power in criminal cases. Common law doctrines may be adopted 
and applied only when conditions so warrant, and not where the whole plan of 
criminal procedure, jurisdiction and judicial power has been constructed 
on a wholly new basis. Courts must be cautious as well a_"s zealous in the 
exercise of power. The function of mercy, clemency, parole, probation or 
suspension has been carefully designed to be placed in hands of other officials 
than the courts. It is true that nothing speciaUy is said about the question of 
inherent power. Nothing, it seems, can more effectually demonstrate the 
want of such power than our Constitution and statutes. 

This brings us to the precise point of distinction between the common 
law jurisdiction over crimes and the constitutional and statutory jurisdiction 
of our state. 

The Constitution creates judicial power, but does nut prescribe any 
jurisdiction in criminal matters. There can be no judicial power without 
jurisdiction. If the jurisdiction prescril>ed by statute excludes all judicial 
power exercised by the judiciary in criminal cases, how can any inherent 
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power be exercised in disregard of statutory penalty, and regulations ron
cerninl!; tho assessment thereof? ,\.rtidc IY, Section I, of the Constitution, 
vests judicial power in the several courts, embracing the court of common 
pleas, the one possessing original jurisdiction in criminal casrs. * * * 

* * * 
In deciding the question whethrr thr court has inherrnt powrr to flUS

pend sentence, the distinction between the judicial power and jnrisdidion 
should be kept in mind. Judicial power of necrssity can be exercised within 
the scope of jurisdiction and not beyond it. 

A comparison of judicial power as exercised within the scope of the 
statutory jurisdiction in criminal cases with that exercised in civil cases will 
clearly illustrate the distinction sought to be made. It will show how such 
power in civil matters is exercised according to the course of tho common 
law, whereas in criminal cases it is to be exercised without regard to the 
common law, but strictly in accord with the provisions of the statutes. Having 
no judicial power in the latter class of statutes except as derived by statutes, 
courts can not exercise any power derived from any other source. Common 
law crimes and procedure have been abrogated, which takes away all judicial 
power heretofore existing at common law, not specially provided for by 
statute. Judicial power in civil cases is largely dependent upon the common 
law, while in criminal cases it is not governed by the common law at all. 

* * * 
In criminal jurisdiction we have never had any common law crimes 

nor any common law jurisdiction. This everybody knows to be axiomatic. 
The judgment of the court, in each case of conviction by verdict or plea of 
guilty, is fixed by positive and irrevocable provisions of statute. The so
called inherent power of the common law courts has nothing whatever to 
do with it. The court has no will or wish, and no discretion in respect to 
whether a sentence shall or shall not be pronounced, or whether it shall or 
shall not be enforced. 

When the judicial sentence is pronounced by the court, the judicial 
power becomes functus officio, and all that must thereafter be done or that 
may be done is prescribed by positive provision of statute. Strict construction 
of criminal statutes excludes the exercise of any power not therein e~1)ressly 
provided for. 'Vhen the sentence is entered the prisoner must be disposed 
of as the statutes provide. To permit the court to qualify its order of scntPnce 
by conditions hot authorized by statute, would result in disre11:ard of tho 
acts of the Legislature. ·when a sentence is pronounced jurisdiction CPasPs, 
unless the case be one within the statute authorizing a suspension. 

To permit the judicial power to suspend a judgment required to be 
rendered by the mandatory provision of the statute would be to override the 
power of a co-ordinate branch of government which is veskd with exdusive 
power to fix the jurisdiction and power of courts. It will permit a judge 
to substitute its judgment or caprice for the legislative function. 

To sustain an inherent power of courts to suspend a sentence mandatorily 
required by statute would be an assumption of power, pure and simple. 
Criminal penalties as prescribed by statute represent the preponderant public 
opinion, as c~~ressed by the Legislature, which can not be disregarded or 
modified by the judiciary, no matter how high and lofty its motive may be 
in any particular case where there is an inclination to suspend a sentence. 

* * .. 
But the judgment and sentence in the criminal case is not the individual 

opinion or judgment of the judge or court, but is that of the Legislature. 
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Before the indeterminate and probation or suspension statutes, the jud)!;e 
or court had no discretion whatever, and was requi,r('d to impoS(' a S('nt('ncc 
bctweC'n the minimum or maximum penalty. B('forc the ind('tC'rminatc 
statute, the court was bound to pronounce sentC'ncc within the statutes, 
the minin:mm or maximum term, or a term betwC'en the two. The enact
mC'nt of the indeterminate law furnishes conclusive cvidPnce that it was 
never intended that the court was to exC'rcisc clemency. l:nder tl1C'se stattdes 
the duty of sentencing according to their provisions is mandatory, the only 
discretion the court has being to suspend a sentence when conditions warrant 
it according to conditions fixed by statute. 

Under Section 13706, General Code, the court has discretionary power 
to suspend the execution of a sentence, and to place the defendant on pro
bation when 'the defendant has never before been imprisoned for crime.' 

What would be the use of enacting such a statute if it was settled that 
courts had inherent power to suspend a sentence, the terms of which are 
prescribed by statute. If a court could prescribe the conditions of the order 
of suspension, why the necessity of detailed provision as to the conditions 
of suspension and of the regulation of those so placed on probation? 

All these statutes and the whole criminal code, as well as the difference 
between judicial power in criminal and civil cases, in no uncertain language 
expressly and inferentially, demonstrate, i.n my judgment, the utter want 
of the inherent power of suspension. 

* * . * . 
My conclusion is that the court has no statutory or inherent power to 

suspend the sentence in this case." 

It is interesting to note that the reasons given b,y Judge Kinkead for his holding 
are in substantial accord with those of Chief Justice White in the case of Ex parte 
United States, supra. 

In the case of State of Ohio vs. Vourron, 28 0. D. 600, decided :May 4, 1916, Judge 
May of Hamilton County, sitting by designation on the Court of Common Pleas of 
Stark County, held as follows: 

"A court is without jurisdiction to suspend a sentence after the term 
has passed at which the sentence was imposed." 

From the review of the cases above quoted, while I appreciate that the discussion 
of Chief Justice Marshall in the opinion in the Macljo,rous case was not necessary to 
a dceision in that case, and while, as above pointed out, the \Veber case was not ex
pressly overruled by the Macljorous case, upon the principles laid clown by Chief 
Justice White in the case of Ex parte "United States, supra, quoted with approval in 
the opinion by Chief Justice Marshall in the :\-Iacljorous case, and for the reasons 
given by Judge Kinkead in the Radcliffe case, it is my opinion that trial courts in 
Ohio are not vested with inherent power to suspend a sentence passed on defendants 
in criminal cases and place such defendants upon probation. It fonows, therefore, 
that in this state the power of trial courts to suspend sentences imposed upon de
fendants in criminal cases extends only where there is some statute granting such 
power and that the extent of such power is limited by the terms of the statute mak
ing the grant. 

Other than the sections of the General Code permitting the suspension of the 
execution of sentences imposed in crimiual cases when proceedings in error arc per
fected, or are intended to be perfected (Sections 13698 to 13702 and Sections 13757 
to 13759, General Code), the sections of the General Code here pertinent arc Sec
tions 1666, 2148-9, 13698 ct seq., and Section 13010. 
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Section 1666, General Code, found in the chapter entitled "Juvenile Court" and 
relating to the jurisdiction and procedure in that court, reads as follows: 

"In every case of conviction and where imprisonment is imposed as 
part of the punishment, such judge may suspend sentence upon such con
ditions as he imposes." 

Section 2148-9, contained in the chapter entitled "Ohio Reformatory for Women," 
provides in part that: 

"All provisions of law relating to suspension of sentences of persons 
sentenced to confinement in the Ohio penitentiary and the Ohio State Re
formatory shall be applicable to persons sentenced to the Ohio reformatory 
for women. 

* * *" 

Section 13010, which was enacted as a part of Section 1 of the act entitled "An 
Act-To compel parents to maintain their children" and refers to the offenses of neg
lecting to provide for a child or pregnant woman and abandoning a child or pregnant 
woman, respectively defined in Sections 13008 and 13009, provides: 

"If a person, after conviction under either of the next two preceding 
sections and before sentence thereunder, appears before the court-in which 
such conviction took place and enters into bond to the State of Ohio in a 
sum fixed by the court at not less than five hukdred dollars nor more than 
one thousand dollars, with sureties approved by such court, conditioned 
that such person will furnish such child or woman with necessary and proper 
home, care, food and clothing, or will pay promptly each week for such pur
pose to a trustee named by such court, a sum to be fixed by it, sentence may 
be suspended." 

Section 13706, General Code, which contains general provisions for the suspen
sion of the imposition of the sentence in criminal cases and the placing of the defendant 
on probation, reads as follows: 

"In prosecutions for crime, except as mentioned in Section 6212-17 of 
the General Code, and as hereinafter provided, where the defendant has 
pleaded or been found guilty and it appears to the satisfaction of the court 
or magistrate that the character of the defendant and the circumstances 
of the case are such that he is not likely again to engage in an offensive course 
of conduct, and that the public good does not demand or require that he 
shall be immediately sentenced, such court or magistrate may suspend the 
imposition of the sentence and place the defendant on probation in the manner 
provided by law, and upon such terms a.nd conditions as such court or magi-
t~ate shall determine." · 

This section should be read in connection with Sections 13696 and 13708, re
spectively reading in part: 

Section 13696. "Wben a person is convicted of an offense punishable, 
either in whole or in part, by a fine, the court, by motion, may hear testi
mony in mitigation of sentence. The court shall hear such testimony at 
the term at which the motion is made, or may continue the case to the next 
term on like terms as the case might have been continued before verdict 
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or confession. The prosecuting attorney shall attend such proceedings on 
behalf of the state, and offer testimony necessary to give the court a true 
understanding of such case. "' * "' 

$ lit (IU 

Section 13708. "Xo person convicted of murder, arson, burglary of 
an inhabited dwelling house, incest, sodomy, rape ·without consent, assault 
with intent to rape, or administering poison shall have the benefit of pro
bation." 

In your letter you refer to the case of Antonio vs. J{illiken, Sheriff, 9 Oh. App. 
357, 29 0. C. A. 305, decided by the Court of Appeals for Mahoning County on March 
12, 1918, and point out that this case was decided prior to the amendment of Sections 
13706 and 13711, General Code, on April 17, 19'25 (111 v. 423), and you inquire if, 
under these sections as amended, trial courts may suspend sentences imposed in crim
inal cases, after sentence has been imposed and has been carried into execution to the 
extent of committing the defendant to jail. 

The headnote in the Antonio case reads as follows: 

"In misdemeanor cases the trial court has power under favor of Section 
13711, General Code, to suspend in whole or in part the execution of a sen
tonce at any time during the term at which sentence was passed, even though 
the defendant had entered upon the imprisonment ordered by the sentence." 

In that case Antonio, after having been found guilty of torture under Section 
12428, General Code, and sentenced by the Municipal Court of the City of Youngs
town to pay a fine of twenty-five dollars and the costs of prosecution, and to be im
prisoned in the jail of Mahoning County for a period of thirty days and until his fine 
and costs were paid, was committed to the county jail on February 13, 1918. Two 
days later he paid the fine and costs imposed, whereupon the court suspended the 
sentence as to further imprisonment and issued an order for his release from jail, which 
order the sheriff declined to honor. 

Upon an application for a writ of habeas corpus, the court ordered the release of 
Antonio. 

In the opinion the court referred to Section 13706, General Code, and quoted 
in part Section 13711, General Code, which read as follows: 

"When the sentence of the court or magistrate is that the defendant be 
imprisoned in a workhouse, jail, or other institution, except the penitentiary 
or reformatory, or that the defendant be fined and committed until such fine 
be paid, the court or magistrate may suspend the execution of said sentence 
and place the defendant on probation, and in charge of a probation officer 
named in such order, in the following manner:" 

At the time of that decision Section 13706 provided: 

"In prosecutions for crime, except as hereinafter provided, where the 
defendant has pleaded or been found guilty, and the court or magistrate has • 
power to sentence such defendant to be c;onf.ncd in or committed to the peni
tentiary, the reformatory, a jail, workhouse, or correctional institution, and 
tlte tldcndant h:.u:; never before been impri~uned fur crime, either in this state 
or cL~ewhcre, and it appears to the satisfaction of the court or magistrate that 
the character of the defendant and circumstances of the case arc such that 
he is not likely again to engage in an offensive course of conduct, and that 
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the public good docs not demand or require that he shall suffer the penalty 
imposed by law, such court or ma~istrate may suspend the execution of the 
sentence and place the defendant on probation in the manner provided by 
law." 

·The court quoted from the case of Lee vs. State, supra, and cited the cases of Tracy 
et al. vs. State, 8 0. C. C. (X. S.) 357, and Ammon vs. Johnson, Gdn., 3 0. C. C. 263, 
and continued as follows: 

Hf:owcvcr, the case of Weber vs. Slate, 58 Ohio St., 616, is practically 
decisive of the issue here. * * * 

* * * 
In accord with the foregoing is the case of Lee Ex parte, 16 0. D. 259, 

3 N. P., K S., 533. 

* * * 
* * * the court passing sentence and entering judgment, as in the 

instant case, should have the power, within a reasonable time, to so alter the 
same as to meet the demands of justice. If for any reason, either by mistake 
or fraud, the court, in passing sentence, acted under a misapprehension of 
the facts; then the opportunity to exercise sound judicial discretion has been 
denied, and by every principle of right should be exercised by way of revision 
of sentence to secure the furtherance of justice and the due administration of the 
law. It is urged that this is a dangerous power; if so, the same may be said of all 
judicial discretion, which, if shorn of the right to modify or suspend a judgme'nt 
within a reasonable time limit, would be much more dangerous. The 'time 
limit has been held to be the term at which judgment is entered,' and this for the 
chief reason that after term time a record is presumed to have been made of 
all orders and judgments of the preceding term; that such record is complete, 
and the term having been adjourned formally, or by operation of law, the 
record imports absolute verity and is unalterable except as specifically pro
vided by law. The power to revise judgments during term in such cases as 
under discussion here and to correct errors and mistakes, is for the protection 
of the defendant and the public alike; the principles which support it rest in 
reason and it comes ea~ily within the spirit of the statute U'nder discussion 
here. 

It will be observed that the judge of the municipal court in issuing said 
order states in it, 'for good cause shown.' It was a modification of the original 
sentence, or a suspension of a part of the same, and not the exercise of the 
pardoning power as urged in argument; because the defendant had complied 
with a part of the terms of said sentence. Therefore, for the reasons above 
given, and upon the theory that a court has control over its judgments and 
orders during the term at which they are made, the judge of the municipal 
court had a right in the case at bar to direct the release of the prisoner.'' 

You will note from that part of the opinion above itl}licized that the court 
held that the action of the ~Iunucipal Court of Youn~stown suspending the unserved 
portion of the sentence to imprisonment was a modification of the original sentence. 
And while the court said that the case of Weber vs. State was decisive of the question 
there presented, yet at the beginning of the opinion the court expressly referred to 
Section 13706, General Code, and quoted a part of Section 13711 as then in force, 
and said that it was "plainly indicated in this order (suspending the sentence) that 
it was given under said Section 13711, General Code, so that the only question to be 
determined" was "whether or not the judge of the :Municipal Court had such control 
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over the judgment in said cause as he sought to exercise by said order." That is to 
say, since the ~Iunicipal Court of Youngstmvn, when suspending the sentence in 
question, acted under authority wanted by the Legislature in Sections 13706 and 
13711, the Antonio case bears upon the power of trial courts to modify their judg
ments in criminal cases during term, rather than the inherent powers of such courts 
to suspend sentences in criminal cases. 

I do not question the power and jurisdiction of trial courts, in the exercise of ju
dicial discretion and in furtherance of justice, in proper ra~es, at the same term and 
before the original sentence has gone into operation, or any action has been had upon 
it, to revise and increase or diminish sentences imposed in criminal cases within the 
limits authorized by law. This was expressly held in the case of Lee vs. State, supra, 
which case has not been reversed or modified. In this connection, your attention 
is directed to the cases of Tracy vs. State, 8 0. C. C. (N. S.) 357, decided July 21, 1906, 
and Santo vs. State, 17 0. C. C. (N. S.) 110, 32 0. C. D. 50, decided June 28, 1910, 
in which the Lee case was cited with approval and followed, and to the case of Case of 
Habeas Corpus, 7 0. N. P. 604. 

While the control of trial courts over their judgments in criminal cases during 
term is necessarily involved in your question, the real question presented is, may trial 
courts in Ohio suspend the execution of sentences imposed in cases such as the one 
described in your letter, in view of the fact that there is no statute expressly granting 
such power, Section 13706, as amended, only providing for the suspension of the im
position of sentences. 

The offense of operating, while in a state of intoxication, a motor vehicle upon 
a public highway or street is a misdemeanor and upon conviction thereof the defend
ant is subject to the punishment provided for in Section 12628-1, which reads: 

"That it shall be a misdemeanor for any person to operate a motorcycle or 
motor vehicle of any kind upon any public highway or street while in a state of 
intoxication, and upon conviction he shall be subject to punishment by a fine 
not less than twenty-five dollars nor more than one hundred dollars, or im
prisonment in the county jail for not more than six months, or both." 

"Cnder the provisions of Sections 13706 and related sections the trial court might 
have elected to suspend the imposition of the sentence and place the accused on pro
bation, but the court elected to do otherwise; and while the court may, in a proper 
case, during the term, and before the original sentence has gone into operation, modify 
the sentence imposed by increasing or diminishing the same, in view of the discussion 
above set forth, it is my opinion that the trial court is without power or jurisdiction 
to suspend the execution of such sentence. This conclusion accords with that of my 
predecessor in office in an opinion reported m Opinions, Attorney General, 1926, 
page 488, in which it was said as follows: 

"Ever since the decision in the case of lVeber vs. State, 58 Ohio St. 616, 
it has been the position of the courts that they have inherent power to sus
pend all sentences. This rule has been followed since the opinion in that 
case until the present time.

0 
However, in view of the case of Madjorous 

vs. State, 113 Ohio St., page 427, the position taken by the courts is rather 
doubtful and while the decision therein relates only to Section 6212-17, the 
reasoning found in the opinion, which is concurred in by all the judges par
ticipating therein, leads to the conclusion that the courts have the power 
to suspend sentence unless otherwise provided by statute. 

In the above case it is pointed out by the court that by the enactment 
of Sections 13706 et seq. that the Legislatures have otherwise provided. 
I) :): :) 

17-A. G.-Vol. II. 
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* * * 
If as has been said in the above case that the legislative intent has been 

exhausted by the enactment of Section 13706 et seq., then the only manner 
of suspending a sentence is under the above section. And as the above 
sections provide for the suspension of the imposition of a sentence and the 
placing on parole at that time, that is the only method open to the courts. 
As in this case the court has not seen fit to proceed under these sections but 
has sentenced the defendant to serve a term in the penitentiary and then 
has subsequently during the same term attempt<.'d to suspend the operation 
of the sentence, it is believed that the second order of the court is a nullity." 

From the above discussion, I conclude that: 

1. Where a court, in passing sentence in a criminal cas<', has acted under a mis
apprehension of the facts necessary and proper to be known in fixing the amount of 
the penalty, it may, in the exercise of judicial discretion, and in furtherance of justice, 
at the same term, and before the original sentence has gone into operation, or any 
action has been had upon it, revise and increase or diminish such sentence within 
the limits authorized by law. 

2. Courts do not possess inherent power to suspend the execution of sentences 
imposed in criminal cases, except to stay such sentences for a time after conviction, 
for the purpose of giving an opportunity for a motion for a new trial or in arrest of 
judgment, or during the pendency of a proceeding in error, or to afford time for 
executive clemency. 

3. In the enactment of statutory provisions dealing with the suspension of 
sentences in criminal cases, it will be presumed that the Legislature has exhausted 
the legislative intent in that respect, and that it has not intended the practice to be 
followed in such cases to be extended further than the plain import of the statutory 
provisions. 

4. The provisions of Section 1666, General Code, relating to the power of juvenile 
courts to grafit conditional suspension of sentenc<.'s in juvenile cases; of Section 13010, 
General Code, relating to conditional suspension of sentences in non-support cases; 
and of Section 13706 and related sections of the G<.'neral Code, permitting the sus
pension of the imposition of sentences in criminal cases generally, are exclusive, and 
trial courts in Ohio are without power to grant suspensions of the execution or im
position of sentences except as may be authorized in one of these sections, or in the 
several sections, relating to the suspension of the execution of sentences during error 
proceedings. 

In view of the foregoing, and in specific answer to your question, it is my opinion 
that, where a person, convicted of operating, while intoxicated, a motor vehicle on 
the public streets or highways, is sentenced to pay a fine and costs and to be imprisoned 
in the county jail for a definite period of time, and such sentence has been carried 
into execution to the extent of committing such person to the county jail, the trial 
court is without power and jurisdiction to suspend so much of the jail sentence as 
remains unserved and release the prisoner, upon payment of the fine and costs. 

Respectfully, 
Eow AR.D C. TURNER, 

Attorney General. 


