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OPINION NO. 66~080 

Syllabus: 

1. A financing statement which mentions fixtures or 
crops involving registered lands shall be filed by the county 
recorder pursuant to Section 1309.40, Revised Code. 

2. A financing statement is not an instrument of encum­
brance as defined in section 5309,47, Revised Code. 

3, A security agreement constituting an interest, claim, 
or lien involving re~istered land is entitled to recordation 
if in conformity with the requirements of Section 5309.47, 
Revised Code. 

To: Fred V. Skok, Lake County Pros. Atty., Painesville, Ohio 
By: William B. Saxbe, Attorney General, April 26, 1966 

I have your request for my opinion where you aslc the 
basic question; how should the county recorder file a financ­
ing statement which covers crops, crowing or to be grown, or 
goods, which are or are to become fixtures, or registered 
land. 

The Ohio Uniform Commercial Code, Section 1309.40, Re­
vised Code, provides in part: 

"(D) ***In addition to the indexing
required in the previous sentence, stat~­
ments coverlnc crops growing or to be grown 
or p;ooct::; ,·;hieh are or are to become fixtures 
shall aJ.so be lndexed in the real ent~te 
mor·tss.ze records by the filing offlcer ac­
cc1·d.1.ng to the na111e of the oimer or lessee 
given the statement." 

Although the drafters of the Ohio Uniform Commercial 
Code apparently cl:l.d not consider th':l of f.l.l.1.ng fi­
nancing statements \'1hi1:h affect registered land., it. is our 
duty to make the provislons of these two lan

prc,bJ.em 

s c~)nsistent, if 
this is possible. 

The matter of fj,ling fine.nc:l.ng statemf}nts ~ras commented 
on in ')pinion No. 65-113., Opinions o.E the .Attorney General for 
1965, page 2-243; the a~·11ubus reads as f'olJ.o\;s: 

"The county recorder as the 1'ilin~ of­
ficer ah.:ill file cc,nse~~1.itively all instru­
ments purpru.·ted o~ their face t0 be f1nnn~-
1ng statements, wi:"J.cll cont.::J.n the name and 
address of the debtor. If such statement 
purports to cover crops or fixtures and 
names an owner or lessee, whether or not 
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such status 1s d1st1ngu1shable, such name 
shall be indexed 1n the real estate mortgage
index as the grantor. (Opinion No. 668, 
Opinions of the Attorney General .for 1963, 
d1st1ngu1shed.)" 

It is stated 1n your County Recorder's letter, as .fol­
lows: 

"Upon receiving requests on this mat­
ter I have advised using Section 5309.72 
'Proceedings by Adverse Claimant, 1 thereby 
putting a memorial on the 'Owner 1 s Duplicate
Certificate of Title. 111 

I in.fer from this statement the suggestion, that Section 
5309.72, tupra, 1s germane on the apparent theory that a .fi­
nancings atement may amount to a lien or encumbrance upon
the property described, since Section 5309.72, supra, provides
in part as follows: -

"Any person asserting any interest, 
claim, or lien, not shown upon the register,
1n or against registered land adverse to the 
title of any registered owner, when no pro­
vision is made by sections 5309.02 to 5310-
.21, inclusive, of the Revised Code, .for 
reg1sterins such interest, claim, or lien 1n 
the county recorder's office, may make affi­
davit thereto, setting forth his interest, 
right, title, claim, .lien, charge, or demand, 
and how and under whom derived, and the char­
acter and nature thereof. ***When such 
affidavit 1s filed 1n the recorder's office, 
the recorder shall enter .forthwith a memo­
rial thereof, upon the registered certifi­
cate of title, stating the exact time when 
said a.f.f1dav1t was .filed and the purport 
* * *" 
You are advised that a financ1n& statement, per se, does 

not constitute a lien or encumbrance upon the property described. 
In Opinion No. 219, Opinions o.f the Attorney General .for 1963, 
I stated in pertinent part as .follows: 

"l. Opinion No. 3513, Opinions o.f the 
Attorney General .for 1962, issued December 
28, 1962, 1s overruled and of no further 
.force and effect; 

"2. The financing statement created 
under Chapter 1309, Revised Code, 1s the de­
vice to per.feet the security interest 1n 
personal property and .fixtures against third 
party creditors and when .filed the financing 
statement must comply in .form only with the 
requirements o.f Section 1309.39, Revised 
Code, and 

11 3. The security agreement is the de­
vice that creates the security interest and 
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encumbers personal property and fixtu~zs 
and if the agreeroent is filed to perf~ct 
the security interest the agreement must 
comply in form with Section 1309.39, Revised 
Code, and Section 317.lll, Revised code. 11 

(Emphasis added) 

A financing statement does not encumber property; these­
curity agreement does. 

Section 1309.39, Revised Code, contains the formal. requi­
sites of a financing statement, and provides, in part: 

"(A) A financing statement is suf.fi­
cient if it is signed by the debtor and the 
secured party, gives an address of these­
cured party from which in1'orrnation concern­
ing the security interest may be obtained, 
gives a mailing address o.f the debtor and 
contains a statement indicating the types, 
or describing the items, of collateral.*** 
When the financing statement covers crops
growing or to be grown or goods which are 
or are to become 1'1xtures, the statement 
must also contain a description 01' the real 
estate concerned and the name of the record 
owner or record lessee thereof. A copy 01' 
the security agreement is suf1'icient as a 
financing statement if it contains the above 
in1'ormation and is signed by both parties."

(Emphasis added) 

Section 1309.40 (D), Revised Code, provides the duty o.f 
the county recorder upon presentation 01' a financing statement. 
The recorder upon presentation 01' a financing statement and 
the tender of the 1'iling fee has a duty to 1'ile the statement, 
without regard to its legal or practical signi1'icance. How­
ever, this is not to say that the County Recorder should not, 
as a 1'avor to any prospective encumbrancer without lcnowledge
of the fact that a financing statement purports to perfect a 
security interest involving a registered land title, advise 
him that said Recorder does not poo~ess a mortgage index of 
mortgages on registered lands in which the same is required
by law to be entered, 

A 1'avorable analogy to the rule required to be 1'ollowed 
in the problem at hand was de1'ineu in headnote No. 3 in Mizner 
v. ~• 40 C.D., 484, which reads as follows: 

"3, Mechanics• Lien Law and Torrens• 
Act not Incompatible. 

"The mechanics' lien law and the Tor­
rens law are not incompatible; but the priv­
ilege granted by the former ~f acquiring
liens is restricted in its exercise by the 
latter law. The Torrens law will therefore 
be given effect as an exception to the me­
chanic's lien law." 



ATTORNEY GENERALOpln. 66-080 2-144 

The court further said at page 493: 

"We approve of the language of the at­
torney-general of Ohio in this respect as 
taken from the reports of the attorney-gen­
eral of 1914, page 1195: 

"'As the land registration act 
is the later enactment, and is fur­
thermore a special statute, I think 
that instead of calling for the doc­
trine of implied repeal, this state 
of affairs justifies the application 
of the theory that where the same 
statute, or different statutes upon
the same subject, contain incompat­
ible provisions, one of \'lhich is 
general and the other special, the 
latter shall be held and treated as 
an exception to the former. 111 

Therefore, it follows that there is no statutory provision
for the filing of financing statements to perfect a security 
interest in registered lands. 

Section 5309,47, Revised Code, provides, in part: 

"Whenever any registered land or in­
terest therein is intended to be charged or 
made security in favor of any mortgagee, the 
mortgagor shall execute a mortgage deed. 
Whenever any such land is intended to be 
charged with, or made security for the pay­
ment of an annuity, rent charge, sum of 
money, or any other charge or lien, in favor 
of any encumbrancer or lien holder, the en­
cumberer shall execute an inotrument of en­
cumbrance. EveI"J mortgage deed and instru­
ment of encumbrance shall contain a perti­
nent description of the land and an accurate 
statement of the interest intended to be 
mortgaged, charged, or encumbered, and when 
registered shall operate as a lien or charge 
upon and bind the land covered thereby***" 

(Emphasis added~ 

I believe that an entry upon registered certificate of 
title of a security agreement itself would amount to an "in­
strument of encumbrance" pursuant to Section 5309,47, sthra. 
Of course, if a financing statement itself constituted e 
security agreement, the requirements of Section 1309.47, 
supra, would be satisfied. See also Section 5309,48, Revised 
coae. 

Therefore, you are advised as follows: 

l. A financing statement which mentions fixtures or 
crops involving registered lands shall be filed by the county
recorder pursuant to Section 1309.40, Revised Code. 

2, A financing statement is not an instrument of encum­
brance as defined in Section 5309.47, Revised Code. 
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3, A security agreement constituting an interest, cl.um1 
or lien involving registered land is entitled to recordation 
if in coni'ormity t'lith the requirements of Section 5309.47, Re­
vised Code. 




